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Report of Proceedings

Seminar-Workshop on
Freedom of Association, Civil Liberties,
Labour Laws and the Issue of Impunity

Introduction

1.

The Seminar-Workshop on Freedom of Association, Civil Liberties, Labour Laws and
the Issue of Impunity was held on 30-31 March 2011 at the Iloilo Grand Hotel in
Iloilo City. It is the seventh in the series of consultations, seminar-workshops
and capacity building activities identified by the International Labour
Organisations (ILO) High Level Mission to the Philippines that would address
the issues on freedom of association complaints filed by some labour groups to
the ILO.

A total of 100 participants (49 female and 51 male) from Region VI (Western
Visayas), Region VII (Central Visayas), and Region VIII (Eastern Visayas)
attended the Seminar Workshop. They consist of 31 representatives from the
Labour Sector, 10 from the Management Sector, and 52 from Government.
(Please see Attendance Sheets in Annex A).

The Seminar-Workshop was facilitated by a team of experts from the
International Labor Organisation headed by Justice Robyn Layton QC, former
Chair of the ILO Committee on the Application of Conventions and
Recommendations (COEACR), Mr. Jajoon Coue, Specialist on International
Labour Standards and Labour Law and Member of the Decent Work Team at
ILO Bangkok, and Ms. Diane Lynn Respall of ILO Manila Office. A team of
seven (7) staff (6 female and one male) from the Institute for Labor Studies
(ILS), Bureau of Labor Relations (BLR) and the International Labor Affairs
Bureau (ILAB) provided technical and administrative support.

Day 1
30 March 2011
Opening Program

4.

The Seminar Workshop was moderated by Med-Arbiter Ma. Consuelo Bacay of
the DOLE Bureau of Labor Relations. It formally opened with an invocation
and the singing of the Philippine National Anthem followed by the Opening
Message, the Messages from representatives of the tripartite sectors and the
Keynote Address.

Seminar-Workshop on Freedom of Association, Civil Liberfies,
Labour Laws and the Issue of Impunity
30-31 March 2011
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Opening Message
Director Lawrence Jeff Johnson

5.

ILO Manila Director Lawrence Jeff Johnson welcomed the participants and
guests to the Seminar-Workshop. He opened his message by stating that the
women and men around the world have rights at work such as the right to
organize and have a voice, right to full respect of human dignity, equal
opportunity, and rights to decent and productive work. The ILO has sought to
define and guarantee labour rights and improve conditions for working people
through a system of international labour standards expressed in the form of
Conventions, Recommendations and Codes of Practice. He mentioned that
rights at work are enshrined in the Universal Declaration of Human Rights and
underscored the importance of ILO .C. 87 (Freedom of Association and
Protection of the Right to Organize Convention) and ILO C. 98 (Right to
Organize and Collective Bargaining Convention).

Director Johnson reported that the Philippines has been an active member of
the ILO since 1948 and has ratified 34 ILO Conventions, of which 32 are
currently in force, including ILO C. 87 and C. 98. He added that the Philippine
government’s acceptance of the ILO High-Level Mission in 2009 affirmed the
commitment of the Philippine government to full and effective application of
ILO Convention 87 and 98. The Mission recommended both short-term and
long-term programmes, which emphasized the need to enforce freedom of
association in the context of human rights and civil liberties. The ILO
supported the Philippines in the implementation of the recommendations of the
High Level Mission, including awareness raising and capacity building to help
identify gaps and propose solutions. Highlights of these programmes includer:

a. Enhancing knowledge of officials, including key security officers from the
Philippine Economic Zone Authority on Freedo

b. m of Association, Collective Bargaining and Labour Law Implementation

c. Equipping arbiters, mediators and conciliators of the Department of Labor
and Employment, including officials of the Philippine Economic Zone
Authority with techniques on conciliation, mediation and arbitration

d. Improving use of International Labour Standards in the judicial decision-
making among justices and lawyers from the Supreme Court and Court of
Appeals as well as among DOLE conciliators, mediators and arbiters in
dispute settlements

e. Raising awareness of governments, employers and workers” organizations
on the principles of freedom of association, collective bargaining and links
to civil liberties and human rights including strategies to advance
investigation, prosecution and conviction.

Seminar-Workshop on Freedom of Associafion, Civil Liberties,
Labour Laws and the Issue of impunity
30-31 March 2011
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7.

The ILO Director stated that the two-day seminar workshop is part of the
follow-up activities of the HLM, the objectives of which are to:

a. Look into the possibility of moving forward the investigation, prosecution
and resolution of pending cases involving trade unions;

b. Obtain a better understanding of principles and interrelations of freedom
of association, civil liberties and their enforcement including how to
achieve this together with pariners - government, employers’ and
workers’ organizations;

¢. Define specific roles of social partners, including those in economic zones
in the Visayas in relation to the principles of freedom of association; and

d. Enhance social dialogue mechanisms as a tool for better application of
principles of freedom of association and right to collective bargaining

Director Johnson went on to mention the Global Jobs Pact, which was adopted
in June 2009 by governments, employers’ and workers’ organisations as a
response to the global economic crisis. The Pact is centred on accelerating
decent and productive employment creation, building social protection systems
that reinforce respect to fundamental principles and rights at work, promoting
gender equality and encouraging voice and participation critical to recovery
and development. He then mentioned that the DOLE, along with the social
partners, is preparing its own Philippine Jobs Pact in order to achieve equitable
and sustainable inclusive greener economic and social progress in the country.

In closing, the ILO Director took time to express sympathy and solidarity to the
ILO constituents and the people of Japan as the country recovers from the
recent earthquake and tsunami. Japan, he said, is a party to ILO C. 87 and C.
98, as the country have ratified both conventions. (Please see the Message from the
International Labor Organisation in Annex B).

Messages from Social Partners

10.

11.

Mr. Ronald Dela Cruz, National Youth Director of the Trade Union Congress
of the Philippines, delivered a short message on behalf of the TUCP National
President, Atty. Democrito T. Mendoza.

He stated that the Philippines is one of the three countries in the ASEAN to
have ratified the eight ILO core conventions. He cited the Philippines” good
labour laws that the trade unions have advocated for as one of its strengths,
and is proud that the seminar could look at the issues on workers’ rights,
particularly on the enforcement of labour laws.

Seminar-Workshap on Freedom of Asscciation, Civil Liberties,
Labour Laws and the Issue of Impunity
30-31 March 2011
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12,

13.

14,

15.

16.

17.

In truth, he said, though workers are improving in the realm of giving
protection to workers’ rights, there are other sectors that are getting stronger in
curbing these rights. Workers wanting to join or form unions still find it
difficult to do so.

He stated that impunity does not apply only in extra-judicial killings, but also
applies when laws are not properly implemented. He cited instances when
impunity can be applied, such as when LMCs or organizations masquerading
as cooperatives are used to supplant unions; when leaders of budding unions
are harassed, threatened, summarily dismissed, or even killed; when regular
jobs are eliminated, then contracted out; and when social dialogue mechanisms
are subverted by non-representative unions.

The TUCP representative is hopeful that the seminar will contribute to better
compliance, better working conditions and better environment for unions fo
thrive, and for enterprises to grow, and for the economy to improve. (Please see
the Message from the Trade Union Congress of the Philippines in Annex C1).

On behalf of FFW Vice President for Visayas, Mr. Theodore Neil Lasola, Ms.
Merlyn Jara read the message of the Federation of Free Workers. She
expressed gratefulness for the opportunity to be together with fellow workers
and social partners in an undertaking to understand better the essence and true
implication of the freedom of association with the right to strike. Ms. Jara noted
that many are aware that the right to organize and the right to strike are
explicitly enshrined in the Philippine Constitution, but not all are fully aware
that these basic rights are also enshrined in ILO C. 87. By ratifying ILO C. 87,
the provisions .of said ILO Convention, the Philippines had proudly given its
commitment to the international community that it would observe and abide
by its provisions. (Please see the Message from the Federation of Free Workers in
Annex C2).

For the employer sector, Atty. Von Velona, Legal Counsel of the Central
Philippines University, started his message with a famous quote, “Labor is not
a commodity, but human, and it must be understood from the standpoint of
human interest.” He congratulated the DOLE and ILO for its noble mission to
move forward the investigation, prosecution and resolution of pending cases
on extrajudicial killings, harassment and abduction involving trade unionists
and promoting greater awareness and capacity building on freedom of
association, civil liberties and enforcement of labour laws, among stakeholders.

Atty. Velona shared that he had the chance to talk to the Chairman of the
Senate Committee on Labour who said that the Committee is more inclined
towards providing better protection to displaced workers, including those

Seminar-Workshop on Freedom of Association, Civil Liberlies,
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18.

19.

20.

21.

22,

23.

aspiring for employment, upon question on the approach insofar as the
development of labour justice system is concerned.

He also stated that stakeholders have different interpretations about impunity
and violence, but sometimes these are not to be treated as impunity, such as
those following a CBA which has a specific procedure. Accordingly, impunity
must be a direct violation of specific rights, but insofar as addressing specific
problems, these kinds of problems are addressed by the constitutional
provision on voluntary modes of settling labour disputes without disregarding
jurisdiction of labour arbiter based on Art 217 of the Labor Code.

Atty. Velona also commended the choice of venue because Iloilo or Region VI
has not witnessed a strike for some time now. (Please see the Message from the
Employers Representative in Annex D).

For the Armed Forces of the Philippines (AFP), Brigadier General Pedro
Ramon Sinajon delivered the message on behalf of Major General Vicente
Porto, Commander of the 3rd Infantry Division of the Philippine Army. He said
that the AFP is a stakeholder in the labour sector because the labour sector is
one big source of revenue which fuels the government and provides funds to
sustain the Armed Forces. So far, he said, they have not encountered problems,
nor labour unrest yet.

He stressed that the AFP, particularly the Philippine Army, is focused on
educating its personnel on human rights. The Philippine Army believes that
the more that the military personnel become aware of the political system that
they are mandated to defend, the more effective they will be in protecting that
system. Lastly, he assured that the Philippine Army will cooperate to bring
peace and development in our nation. (Please see the Message from the Armed
Forces of the Philippines in Annex E)

Director Rebecca Chato of the DOLE Bureau of Labor Relations (BLR) read the
Keynote Speech on behalf of DOLE Secretary Rosalinda Dimapilis-Baldoz. She
said that the Seminar is already the seventh of a series of follow-up capacity-
building activities, the last of which was conducted in Davao City in December
2010. The previous seminars were very fruitful, and she anticipates the
Visayas seminar to be as fruitful and develop better understanding of the
underlying universal core principles of Section 3, Article XIII of the Philippine
Constitution and labour laws.

She stated that ILO Conventions have special status for two reasons: One, all
ILO member states have an obligation to promote and implement these
conventions notwithstanding failure to ratify the relevant conventions. Second,
these standards are contained in key human rights documents. Thus, these

Seminar-Workshop on Freedom of Association, Civil Liberties,
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26.

27.

conventions have to be appreciated as guiding principles in the application of
domestic laws.

She also disclosed that the January 2010 Report of the ILO IHigh Level Mission
to the Philippines identified gaps in the application of the conventions, both in
law and practice. The HLM observed that the issues involved in the area of

freedom of association could essentially be categorized into two groups: 1)

those relating to violence, intimidation, threat and harassment of trade
unionists and an absence of convictions in relation to those crimes and; 2)
obstacles to the effective exercise in practice of trade union rights. And these
are the challenges that the tripartite constituents are primarily responsible in
ensuring that workers’ rights at work are protected.

In addition to the actions taken by the Philippine Government in key areas of
concern such as addressing the issue of impunity, exploration of “out of the
box” solutions to long-standing cases, labour law reforms, technical
cooperation, and capability-building seminars/activities, institutional reforms

are currently being undertaken under the Aquino Government to realize the-

commitments made to the ILO.

Director Chato continued that the DOLE implements a two-pronged package of
reforms in labour arbitration and adjudication system. The first involves
reforms in the existing system by ensuring transparency, efficiency and
integrity in the labour dispute settlement system and the second consists of
reforms that is reflective of Asian and Philippine culture of consensus building.
Under the second approach, the major reform is the de-judicialization of the
labour dispute settlement system through Alternative Dispute Resolution
(ADR) using a 30-day mandatory conciliation-mediation of all labour cases
DOLE-wide and developing an industry-based conciliation-mediation through
the Industry Tripartite Councils at the national and local levels. At the heart of
de-judicialization is the promotion of inclusive tripartism and social dialogue
through the reconstitution of the Tripartite Industrial Peace Councils at the
national and regional levels and the strengthening/reactivation or creation of
Industry Tripartite Councils nationwide towards industry self-regulation
governed by industry voluntary codes of good labour-management practices.

Finally, Director Chato reported on the launching of the Public-Private
Partnership on Labour Governance last March 21. The DOLE hopes to translate
the commitments during the launching into concrete measures in order to move
forward and be compliant to international standards. According to her, we
must make sure that we have a clear understanding of the principles of
freedom of association and their links to civil liberties and human rights in
order to succeed. (Please see the DOLE Secretary Keynote Speech in Annex F.)

Seminar-Workshop on Freedom of Association, Civil Liberties,
Labour Laws and the [ssue of Impunity
30-31 March 2011
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Introduction to the ILO
My, Jajoon Coue

28.  Mr. Jajoon Coue introduced the International Labour Organisation (ILO) as a
unique member of the United Nations family, since it is the only organization
with tripartite constituent. And that the primary mandate of the ILO is the
promotion of social justice, in the context of globalization, through decent
work, which means respect to individual dignity, economic and social
development and international peace and stability.

28. Mr. Coue emphasized that social justice is not a hindrance but facilitative to
development because it is based on the concept that the prevailing political and
economic situation is conducive for everyone to continue generating wealth
and sharing resources that contribute to development.

29. The ILO is also involved in the promotion and realization of sound environment
at work, which is anchored on four pillars of decent work, such as freedom,
equity, security and human dignity. The objectives of decent work pillars,
according to Mr. Coue, are the promotion of rights at work, decent
employment, social protection and social dialogue.

30. In pursuing social justice, the ILO set international standards through

_conventions and recommendations. Each convention is designed to solve

specific issues in areas of work. Fach member country meaningfully shared

international standards in relation with each domestic environment. All nations

who signed the conventions are legally bound to implement the international

labour standards in their countries. The role of the ILO is to supervise and
monitor the country’s compliance to the standards, Mr. Coue said.

31. There are now 188 Conventions and 200 Recommendations adopted by the ILO.
However, out of these 188 Conventions, only eight are up to date and
considered as fundamental conventions. These eight conventions are
approaching universal ratification by 2015, according to Mr. Coue.

Summary of Findings of the ILO High Level Mission

32. As a backgrounder, Mr. Coue explained that the High Level Mission (HLM)
was sent by the ILO Supervisory Body and the Committee of Experts in June
2009 because of the cases filed by the different labour organizations in
Philippines. Some cases include allegations of serious violations of freedom of

Seminar-Workshop on Freedom of Associafion, Civil Liberfies,
Labour Laws and the Issue of Impunity
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34,

35.

36.

37.

association, specifically acts of violence that had prompted the ILO Supervisory
Bodies-High Level Mission to come to the Philippines.

The main purpose of the mission was to get first-hand information on the actual
situation on the ground. Likewise, the ILO would like to find ways or areas of
solutions for the government to improve the application of freedom of
association. These were in accordance with the twin mandate of the HLM to

obtain greater clarity of FoA situation and provide detailed information to ILO

Supervisory bodies (CEACR and CFA), and to identify areas for support and
technical assistance.

The ILO-HLM had briefing with senior government officials from DOLE, DILG,
DOJ, DFA, PHRC, AFP and PNP. The HLM also had separate meetings with
representatives from Congress, Supreme Court, Court of Appeals, PEZA,
CHRP, TESDA, NLRC, DND, PNP and CSC. Likewise, the Mission also met
with social partners, specifically with the Trade Union Congress of the
Philippines (TUCP), Federation of Free Workers (FFW), Alliance of Progressive
Labor (APL), Kilusang Mayo Uno (KMU), and the Employers Confederation of
the Philippines (ECOP).

Mr. Coue delved deeply on the two main findings of ILO-HLM on cases, which
were violence and the obstacles to the effective disposition on the cases. He
disclosed that the CFA had identified 66 cases of murders, harassments and
disappearances. However, out of the 66 cases, only 13 are labour related. The
actual problem that the team found out was the inability or the lack of security
protection for trade unions. On the other hand, the obstacles to the effective
disposition were classified into three: a) case overload, b) heavy reliance on
established procedure on testimonial evidence, and c) lack of witnesses.

The TLO HLM Report revealed that another obstacle to the full exercise of
freedom of association could be found in both law and practice. According to
Mr. Coue, one example of an obstacle in law is Art. 263g of the Labor Code,
which provides the DOLE Secretary the power to assume jurisdiction (AJ) over
labour cases. He said that A] impedes the right of workers to strike. There is
also a law that put sanctions on illegal strikes. Likewise, he said that the 20 per
cent requirement in establishing unions curtail or impede the promotion of
unionism. In practice, the HLM observed the absence of unions and collective
bargaining agreements in export processing zones and the tendency of the
employers to contest certification election.

Mr. Coue further revealed that the Chair of the HLM actually commended the
Government of the Philippines for enacting measures to address the serious
problems of impunity. Some of these initiatives include: a) the empowerment of
NTIPC, b) the designation of 99 regional courts as specialized tribunals in

Seminar-Workshop on Freedom of Associafion, Civil Libenies,
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38.

39.

resolving cases of extra-judicial killing, and c) expansion of CHR powers in the
area of witness protection.

Despite all the measures undertaken by the government, however, he had not
seen a single case being resolved. He deemed that the measures are still
insufficient, and that what is needed is a comprehensive program on human
resource, trade union rights and civil liberties that will address impunity, he
said.

Finally, Mr. Coue welcomed the new reforms instituted by the government like
the alternative dispute resolutions of cases (ADR) including the single entry
approach or SENA. He urged the government to continue on pushing for
measures to finally resolve labour cases and prudently implement them. He
likewise suggested that the government submit proposals to the UN body for
the continued monitoring of the effective implementation of the freedom of
association. (Please see presentation of Mr. Jajoon Coue on the “Introdiiction to the
ILO and the Summary of the High Level Mission Report Findings” in Annex G.)

Respect for Civil Liberties, Rights and Responsibilities
in a Labour Law Context
Justice Robyn Layton

40.

41.

As an introduction, Justice Layton expressed the importance of civil liberties in
achieving social justice and bringing about industrial harmony in the
workplace. She said that each issue on civil liberties is different in specific
regions of the world, like Asian issues are different from European issues.
Likewise, each issue is different in specific areas of work.

She emphasized that human tolerance has limitation. Humans can only tolerate
that much. Denial and infringement of their rights may lead to discontent and
anger that will result to inefficiencies and lowering of productions. She added
that productivity is not at its best if the workers are unhappy. Any issues
arising at the workplace can be the subject of discussions. She emphasized that
“union-free does not mean problem free.” Often, employers avoid unions to do
away with the problems; however, such solution is just only temporary. It did
not offer long term solution to the problem.

42. Justice Layton discussed the major sources of civil liberties, which are contained

in the following documents: a) Universal Declaration of Human Rights
(UDHR); b) International Covenant on Civil and Political Rights (ICCPR}; c)
International Covenant on Economic Social and Cultural Rights (ICESCR); d)
Constitution of ILO and its Annex Declaration of Philadelphia; and e) ILO
Conventions.

e ]
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43, Justice Layton delved deeply on the seven basic human rights of freedom of

45.

Associations which include the right to: a) establish and join an organization
without discrimination; b) life and personal safety; c) freedom and security
from arbitrary arrest and detention; d) freedom of opinion and expression; €)
freedom of assembly; f) a fair trial by an independent and impartial tribunal,
and g) protection of the property. She explained that these rights are universal,

inalienable, and enforceable -- meaning they are acceptable worldwide and

cannot be taken away from an individual,

However, she emphasized that such right is not absolute. And that the
government has the ultimate responsibility of guaranteeing and ensuring such
rights. When ratified by the government, it could be enforced in a tripartite
system for the employers and unions to make sure that the basic human rights
are protected.

In conclusion, she surmised that human rights in freedom of association are the
highest human rights. The government is required that these rights are
guaranteed through mechanisms such as tripartism. To make it work, there
must be well organized and responsible union activities, fair practices of
employers and effective government protection, as well as an effective system
of resolving conflicts. Further, she noted that the effective mechanism in
dealing with conflicts is through mediation, while the effective government
protection is through negotiation. (Please see the presentation of Justice Robyn
Layton on “Respect for Civil Liberties, Rights and Responsibilities in a Labour Law
Context” in Annex H.)

Principles and Provisions of Freedom of Association and
Collective Bargaining
Mpy. Jajoon Coue

46.

47.

Mr. Coue started his discussion on the context of the right to organize. He

explained that this right covers all types of workers without any distinction. It

covers both national and foreign workers, both public and private. It also
covers those whose status of work can be of permanent or temporary basis. The
exemptions however are workers in the armed forces and the police.

He proceeded his discussion with a thorough analysis of C. 87 (Principles of
Freedom of Association) and C.98 (Collective Bargaining), emphasizing on
specific rights that may be in conflict with Philippine labour laws and their
implementations. Some of the salient features of FoA that he discussed include
a) the right to organize, b) coverage of such right, and c) dissolution. On
Collective Bargaining he discussed the a) role of the government, b) the right to
strike and its coverage, and c) restrictions.

Seminar-Workshop on Freedom of Association, Civil Liberties,
Labour Laws and the Issue of lmpunity
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49.

50.

51.

52,

Mr. Coue impressed upon the participants that workers can form associations
at different levels: within the company, within the profession, or within the
industry without restrictions from the government. He concurred that
government regulations are okay only if they are reasonable. An example of
undue government interference is the satisfaction of 20 percent membership.
But the requirement to submit Financial Statement once a year is considered
legitimate and reasonable. However, the act of requiring workers to submit
certification of number of years of service in the company before organizing
constitute an unduly and burdensome requirement. He also pointed out that
cancellation can only be pursued as a last resort, after exhausting all
administrative means. Also, union dissolution could only be done on two
grounds: when the union had ceased to fulfil its mission and when the union is
being used as front to cover fraudulent activity or operations. Any act to
dissolve a union must always be of fair play through hearing.

Mr. Coue mentioned that the right to collective bargaining is premised on two
basic principles: it must enjoy full autonomy and must be voluntary. All
workers are covered by CB except for the armed forces and the police.
Collective bargaining rights cover teachers, state enterprise employees and
security staff. The government should promote free and independent collective
bargaining.

The ILO Specialist emphasized that without the right to strike, the right to
bargain collectively is seriously hampered. Since strike is a fundamental right
and weapon to defend economic interest, it is designed to enable workers to
put pressure on the employers. He explained further that all workers have the
right to strike except members of the armed forces and the police, government
employees, and workers in industries considered as essential services. Essential
services include the telephone services; air traffic controllers; hospital workers;
and public utilities such as water, gas, electricity.

However, FoA is not a license to engage in any illegal acts or violence in the
same token as the law of the land must not impair FoA. The sanctions against
misconduct by trade unions done in the exercise of trade union rights must be
tailored fit toward the specific misconduct of an individual or to the author of
misconduct and not to impair the right to FoA. The government should balance
its interest as a guarantor of public interest and safety, as well as of democracy.
As an example, rallies should not be conducted in places where the public
would be disturbed.

Mr. Coue pointed out that the absence of trade liberties render trade union
rights meaningless. Political activities geared toward the fundamental mission
of trade unions of social and economic advancement of workers is protected by
the 1952 ILO Resolution. The government must refrain from attempting to
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53.

transform the trade union movement into an instrument of political aims and
interfering in normal trade union activities due to its political activities.

In conclusion, he noted that government obligations are of two-fold: one, the
government must NOT control trade unions, and two, the government must
refrain from attempting to transform trade unions into an instrument for
political gains. (Please see the presentation of Mr. Jajoon Coue on the “Principles and
Provisions of Freedom of Association, and Collective Bargaining” in Annex 1)

ILO Supervisory Bodies and Implementiation of FoA Principles
Justice Robyn Layton

54.

55.

As an introduction, Justice Layton explained that the presentation is specifically
aimed at providing information about the structure and role of the ILO and the
importance of the supervisory bodies in the implementation of freedom of
association.

Professor Layton said that the Committee on Freedom of Association (CFA) is
an organ of the governing body composed of nine members and an
independent chair that meet three times a year. The CFA examines complaints
submitted by governments, employers or workers organization. Complaints
can be made even if the country has not ratified C. 87 or C. 98. Its sources of
information are primarily documentary submissions by the parties as well as
direct contact during missions. The CFA publishes decisions on cases, now
numbering 2,500, which can be found in the ILO website. She summarized her
discussion by noting that the supervisory mechanisms have become an
important source of interpretation of ILO Conventions. (Please see the
presentation of Justice Robyn Layton on ILO Supervisory Bodies and Implementation
of FoA Principles in Annex |.)

Open Forum

56.

Mr. Hernani Braza, President of the National Congress of Union in the Sugar
Industry of the Philippines, asked the first question during the Open Forum. He
premised his question on the fact that the ILO had long known about the effects
of globalization such as contractualization, outsourcing, privatization of
government services, all which greatly reduce unions in the private sector. He
asked what the ILO had done to mitigate these adverse effects on the workers
and unionism. Justice Layton agreed that globalization especially affected
developing countries like the Philippines and that the ILO takes globalization
into account in its programs so that each country can do better and smarter
than the others to continue to improve its economy. She emphasized that ILO
promotes social dialogue involving all sectors at all levels so everybody could
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take part in consultations to ensure that decisions are not done at the expense of
the Jabour force. However, Justice Layton admitied that the ILO cannot
influence countries on how they would run their economies but can only
persuade them to implement the standards contained in ILO Conventions.

Mr. Coue likewise admitted that globalization is a complex matter that

stakeholders need to be involved and to sit down to a dialogue. He said that
globalization breeds both losers and winners, and it’s up to the countries, and
not the ILO, which industries to support.

On Mr. Braza's follow up question on whether the ILO has no direct access to
the decisions of countries, Justice Layton replied that ILO has nothing to do
with decisions of countries and that globalization is an economic reality that
individual countries must contend with. When Mr. Braza commented that ILO
core standards are sacrificed to globalization, Justice Layton remarked that
tripartite dialogue is not driven by the ILO and it does not control world
communities.

On the question of Mr. Rene De Los Reyes of Tongonan Workers Union if there
is a direct mechanism by which the ILO could intervene, Mr. Coue said that
ILO could only intervene when there is a complaint filed at the ILO Committee
on Freedom of Association. He added that ILO does not have the mandate to
act as an arbiter on globalization issues; it could only urge or persuade
countries to follow international standards.

Justice Layton suggested that in case of globalization issues impinging on
unionism, workers should use first the mechanisms within the Philippines. She
cited the SENA or the Single Entry Approach in the filing of complaints at the
Department of Labor and Employment as an example. When nothing happens
or the complaint is not resolved in the country, then it is the time to lodge a
complaint at the CFA. Mr. De Los Reyes suggested that the ILO complaint
mechanism be tabled as an issue for the workshop the next day, to which
Justice Layton agreed.

Ms. Merlyn Jara, Union President at the University of San Agustin, expressed
her gratitude to both Justice Layton and Mr. Coue for their very enlightening
presentations about the ILO as it is a symbol of hope for ordinary workers, Her
question focused on the case of the University of San Agustin that was filed in
the ILO in 2007, wherein the ILO recommended the immediate reinstatement of
workers in Capiz and Iloilo, but they have not been reinstated up to now. She
asked what could an ordinary worker like her, who only wanted to work,
expect from the said ILO recommendation.
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Justice Layton replied that it is really up to the government to implement the
ILO recommendations and ensure that employers conform to international
standards. She explained further that ILO could only use moral suasion as well
as provide governments with technical assistance that would facilitate
implementation of ILO recommendations.

Mr. Coue went on to explain the procedures in lodging complaint at the ILO
Committee on Freedom of Association. He said that complaints are received by
the CFA, which are then investigated and recommendations are endorsed to
the concerned government. The Committee also monitors the concerned
governments” implementation of the recommendations,

Ms. Jara expressed the sentiments of workers at the University of San Agustin
who were terminated just because they represented their fellow workers. She
said she was very happy with the ILO recommendation to reinstate them but
after six years they have not picked up their dignity because they are still
without work. She further expressed her appreciation at what BLR Director
Rebecca Chato intimated to be the directive of President Benigno S. Aquino III
to tighten the gap between law and practice. She lamented that their situation is
very difficult as they get terminated because of union work.

Justice Layton opined that the case of Ms. Jara and the other terminated union
officers and members at the University of San Agustin was an example of a case
that should not happen again.

Ms. Elisa Mojana of DOLE Region VII shared that from their experiences, they
observed that the practice of the employers to just close the establishment and
provide workers with separation pay than to let the workers organize defeats
the purpose of the workers’ right to self-organization.

Director Chato clarified that the reason why the DOLE is speeding up the
conduct of Certification Election is precisely so that the employers could not
close the establishment. She also informed the body that reforms are now being
instituted at the Department. As an example, she cited that it is now mandatory
for all DOLE to do Conciliation-Mediation to try as much as possible to settle
the complaint so it won't materialize into a case anymore. The practice, in
effect, dejudicializes the process. The BLR director was emphatic in declaring
that the practice of some employers of closing shops because of unionization as
an unfair labour practice (ULP). On the case of the University of San Agustin,
she said that the case is pending at the Court of Appeals. Labor and
Management have exchange pleadings and that Management’s position had
hardened. She said that the ILO High Level Mission called for out of the box
solutions to Jabour conflicts. Thus, she hoped that the Court of Appeals won’t
issue a decision so DOLE could convince the Management of the University of
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San Agustin to take back the workers. Director Chato also hoped that the case
could be resolved outside of the legal process.

DOLE Region VI Director Manuel Roldan asked if there is any sanction for
countries that do not sign and ratify international conventions. He said that the
Philippines had been active in signing international conventions since the 1940s
and from then had enacted laws to implement these conventions. He said that
these enacted laws has not been enough to protect the workers, what more in
countries that do not sign international instruments, especially in the Middle
East. Mr. Coue replied that there is really no sanction for non-ratification, He
clarified that non-ratification means the country is outside the ambit of the ILO.
And that ILO does not sanction even countries who are signatories but use
moral suasion instead. Justice Layton added that ILO is not the only
international body that deals on human rights; there are other international
bodies under the United Nations where complaints on human rights could be
lodged. There are other indirect sanctions such as the trade sanction levied on
Myanmar.

Ms. Flordelis Geonzon of DOLE Region VIII asked about the special
procedures in the ILO supervisory bodies, including the nature of complaints
and how to lodge complaints at the ILO. She was advised that the complaint
mechanism is contained in the CD provided in the Seminar Kit as well as in the
ILO website.

The Open Forum ended with an invitation from Mr. Coue for the participants
to email him for any more question on the ILO.

Overview of Regional Situation and Responses Addressing
Impunity and Violence Against Trade Unions

71.

72.

OIC Director Exequiel R. Sarcauga presented the Situationer in Region VII. He
said that there are 3.039M of working age population in the region, roughly 7.8
percent of the total national labor force. On the other hand, employment is
pegged at 2.809M or 7.8 percent of the total employed in the Philippines.
Unemployment is 231,000 while underemployment is 461,000. On unionism,
there are a total of 967 registered unions, 295 of which are independent and 622
are charters or locals. The total number of union members is about 80,886,
representing only a minuscule 2.7 percent of the Region’s labor force.

Director Sarcauga commented that organizing a union in Region VII is more
difficult than entering the eye of a needle, so to speak, because of the
adversarial stance of employers against unions. He avers that this is because of
the gap in convincing, instilling or enlightening the management sector on the
value or importance of having a union rather than looking at it from a

e T e e — ]
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controversial point of view. He used the case of a certain company to illustrate
his statement. The union won in the certification election, but instead of
recognizing the union, management closed shop. The timing was questionable
because before the election there was a feeler circulating that the company
would close as the owner is getting older; nothing of that sort was heard three
months before.

The DOLE RO VII did exhaustive conciliation-mediation, but in the end,
management would rather pay the workers and close shop than recognize the
union. When management was informed that the union won the CE,
management laid-off some probationary employees who are known either as
staunch leaders, sympathizers, or union organizers. Probationary employees
were the first to go under the guise of not meeting the standards set, thus not
eligible for contract renewal. Again, the issue of timing and reason were
questionable, said Director Sarcauga. Also, workers were misled by the union
organizers themselves. Innocent workers were made to believe that if workers
organize, management would tend to close shop and then the union has the
opportunity to take over the management of the company.

Director Sarcauga continued that when the workers filed a complaint at the
DOLE, management deviated from the union issues to other issues not raised in
the Complaint. Also, the issue of unfair labor practice was never discussed in
the disposition and decision of the case. The decision was sustained by the
NLRC, however, the issue of ULP was never resolved.

Director Sarcauga concluded that the practice of management to close the
establishments or transfer ownership, termination of worker, and false
accusation are some of the hindrances to unionism in Region 7. (Please see the
presentation of OIC Director Exequiel R. Sarcauga on the “Overview of Regional
Situation and Responses Addressing Impunity and Violence Against Trade Unions:
Region VII” in Annex K.)

On behalf of the Commission on Human Rights (CHR), Atty. Jonniel Dabuco
presented a brief Situationer on Human Rights in Region VI. The CHR,
according to him, continues to implement programs and activities aimed at
promoting, protecting and fulfilling human rights in Aklan, Antique, Capiz,
Guimaras, lloilo and Negros Occidental.

He disclosed that from January to March 2010, 87 cases of human rights

violation were docketed in Region VI, broken down as follows: 30 cases of
murder and 22 cases of violence against women. The rest are physical injuries,
rape, maltreatment of personnel, harassment, threats and unlawful arrests.
Women and children top the list of those whose rights were violated. Alleged
offenders are members of PNP (20), civilian (10), CPP-NPA (7), and others. The
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= CHR also extended legal assistance such as legal advice, referral to other
j government agencies and preparation of legal documents to more than 150
clients.

78. On labor cases, three employees who were allegedly terminated were provided
legal assistance. The CHR also received several complaints concerning the non-
remittance of 5SS, which were immediately referred to concerned agency for

i proper filing of cases. It investigated the cases of eight Jabor union leaders,

seven of whom were allegedly victims of extra judicial killing while the other

case involved threat and harassment. These cases have already been filed with

B the proper courts though no judgment has been rendered because of lack of

- witnesses, absence of prosecutors and the dilatory tactics of some lawyers.

. - 5 . .J....J

79. Atty. Dabuco ended by admitting that the human rights situation in Region VI
is less than to be desired. He noted though that both government and non-
government organizationsare now their partners in their activities.

R S

S 80. Assistant Regional Prosecutor Kenneth Amamanglon of DOJ Region 6 gave an
| overview of DOJ’s responses during strikes. He said that the most common
violation of law comumitted during strikes and pickets against unionists include
3 grave coercion or grave threats, physical injuries, murder and serious illegal
LA detention. He went on to explain that grave threat is committed by a person
| who threat another or by employers who refuse to honor the rights of their
workers to freedom of association.

80. ARP Amamanglon said complaints are filed at the Office of the Municipal, City
or Provincial Prosecutor in the place where the crime was committed or any of
the essential evidence took place. A written complaint usually in a form of
affidavit complaint signed by the complainant and duly subscribed to by an
Officer. A complaint may be filed by the offended party or by his next of kin if
he or she died or incapacitated. Other authorized party who may file
complaints include the police officers, NBI agents, officials of SSS for violation
of S5S Law, officials of OWWA and POEA for violation of Migrant Workers’
Law or any law enforcement officer in charge of the case. Inquest proceedings,
according to him, should be done fast and should be resolved by the
investigating officer within seven days after the regular preliminary
investigation.

82. Police Chief Inspector Kim Legada from Philippine National Police (PNP)
Region VI presented the Regional Situation and Responses in addressing
impunity and violence against trade unions. He started with the enumeration

8 of the four strategies that the PNP follow in addressing impunity and violence

against trade unions, namely:
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a) Adoption of Rule 19 of the PNP Operational Procedures (Rules on Labor
Disputes);

b) Inclusion of Human Rights in required courses;

¢) Institutionalization of the Human Rights Desks; and

d) Creation of task forces.

He explained that Rule 19 of the PNP Operational Procedures states that PNP

officers should practice “maximum tolerance” during strikes or confrontation
and this is strictly followed in Region VI to prevent violence arising from
labour disputes. Chief Inspector Legada mentioned that often times, workers
are emotional during strikes that they become violent, leading to injuries of
both the workers and PNP contingents. Sadly, he said, PNP officers on the
ground who unintentionally inflicted injury to workers are filed with cases. To
prevent violence arising from heated confrontations, he suggested that parties
should solve disputes through peaceful dialogue.

The Chief Inspector disclosed that Human Rights is instilled in the minds of
police officers by including it in all the required courses in the PNP. He added
that the preservation of human rights of the workers in a strike is the main
focus of PNP’s presence. And should they find violations of human rights
during the said act, emphasis is given on investigation to give justice to the
victims and prosecute the guilty parties.

PNP Region VI had likewise institutionalized a Human Rights Desk in its
Regional Office. The Desk provides assistance especially when problems arise
from labour disputes. PC/Insp. Legada gave the contact numbers (09178475757,
09202230577 or 033-3350277) and email address (pio_pro6@yahoo.com.ph),
which the community could use to get in touch with the Human Rights Desk.

Also, task forces are created should there be irregularities arising from labour
disputes to investigate the situation. PC/Insp. Kim Legada noted that there are
no recorded incidents involving labour disputes between union and employers
in Region VI yet. He ended his talk by saying that it is very peaceful in the
Region, and in the event that problems arise, they are in the position to address
it properly.

After the Situationers given by representatives from government, Ms. Merlyn
Jara, representing the Federation of Free Workers was the first to air the side of
the Labour Sector. She started her talk by quoting Mahatma Ghandi saying:
“The earth provides enough to satisfy everyone’s needs but not everyone’s
greed.” She explained that money and power are the ticket of employers to get
just what they need to influence over government agencies when deciding on
cases, notably labour cases.
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= 88. She cited the University of San Agustin Case, wherein employees of the
university who were members of the union were terminated, and called the
action as violence against unionism and to the formation of labour
M organizations. Likewise, deprivation of one’s livelihood, due to participation in
union activities, is considered as violence, according to her.

89. Ms. Jara also challenged the audience to weigh, whether the Philippines lack
necessary laws protecting the interest and welfare of the workers, or it is just
plain ignorance of the existing laws, therefore translating to non-enforcement of
laws by the appropriate agencies. She suggested that there should also be a
seminar-workshop on “How to Manage Greed.”

[

90. Mr. Ron Hernan Braza, representing the Trade Union Congress of the
Philippines (TUCP), shared their organizations’ perspective on the issues
affecting the rights of the workers to join labour organizations, He identified
contractualization, outsourcing and security of tenure as major issues affecting
the right of the workers in Region VL

{ | ‘

91. Mr. Braza explained that contractualization undermines the rights of the
workers to form unions, therefore implying that they cannot engage in
collective bargaining to attain more favourable agreements on wage increases
and other benefits in the workplace. He said that as of 2009, there are 400,000

[ workers in Region VI. Only 30 percent of them are employed in medium and
- large industries; majority are in the smail and micro-enterprises. Most of the 30
y percent or 120,000 workers who are working in large establishments are now
r contractual employees. Therefore, they lack security of tenure because they are
1 employed from three to six months only, which make them unable to join the
union in their companies. This implies their failure to negotiate for collective

[

| [ bargaining agreements with their employers.
= 92. On the other hand, the 70 percent or 280,000 workers employed in small and
; [_ medium enterprises (SMEs) face the same issue of contractualization as those

working in large establishments, not to mention that not all workers in SMEs

b are receiving the minimum wage of P265 per day in Region VI because as
[ stated in the Labor Code of the Philippines, establishments with 15 employees
and below are not covered by the minimum wage law.

N

tenure, Mr. Braza then proceeded to raise other issues of workers in the Region.
He said that TUCP membership, an in other trade unions, are substantially
reduced. Also, more workers receive salaries below the minimum wage since
the advent of SMEs and breaking up of big companies into small ones so as not
to be covered by the minimum wage law. The failure of the Regional Tripartite

E 93. Following his discussion on contractualization, outsourcing and security of

L
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Wage and Productivity Boards (RTWPBs) to substantially address the need to
increase the wages, as they can only increase wages by nominal amounts (P10-
P20), per directive of Malacanang.

Mr. Braza likewise mentioned the issue of child labour, specifically in sugar
plantations, which is still not resolved, either by the government or the union,

since economic assistance is deemed a huge factor addressing it, rendering

advocacies towards abolition of child labour fruitless. He also took note of the
hostile attitudes of some employers in the Region, particularly the Filipino-
Chinese, towards the unionization of workers, which hinders their right to
exercise their freedom of association. '

On the pre-mediation policy of the NLRC, Mr. Braza opined that although it is
deemed as a good innovation, it could also turn out to be burdensome to the
workers. According to him, it would take a lot of time, effort and resources for
the complainant to go back and forth to the NLRC for the mediation. Also, the
P500 fine imposed on the extension of submission of position papers at the
NLRC is an added load to the workers and must be abolished.

Mr. Braza likewise called for the close monitoring of the Bond required as
security for the worker’s monetary rewards. He noted that even if the surety
bond must be P1M, NLRC allows employers to reduce it to as low as P10,000 as
substantial compliance; therefore posing no security for the
worker/complainant should the employers abscond the case. He also
complained of the delay in the institution of judgment of NLRC Labour
Arbiters and the slow execution of final decisions by DOLE Sheriffs.

Another issue Mr. Braza raised was the delay in the implementation of
Comprehensive Agrarian Reform Program (CARP). According to him,
agricultural land, through city or municipal ordinances, are being transformed
into residential or commercial purposes, which further delay the
implementation of the CARP and at the same time violating the rights of the
workers. He added that retired hacienda workers get only relocation benefits
and no other support from employer.

On a concluding note, Mr. Braza called on everyone to do their share in
uplifting the flight of workers and that if one recognizes a problem; then a way
should be found to solve it right away than to wait for others to solve it for
them.

Representing the Employer Sector is Atty. Von Belona of the Central Philippine
University. Being the last speaker from the tripartite partners, he chose to build
on the issues raised by representatives of the Labour Sector. He expressed his
sympathy with the sentiments of Ms. Jara, but insisted that the case of the
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University of San Agustin must be treated as an isolated case, rather than
making it the general basis of the situation in Region VI.

On the issue of employers obstructing the right of employees to join the
certification of elections by declaring a holiday or excursion on the same date,
Atty. Belona recognized that it is, indeed, an unfair labour practice. However, if

it was done in good faith, it might be considered okay; but if it is intentionally

done to create a failure of certification election because there is a relatiirely low
number of employees present to vote, then it is unfair labour practice.

He cited two types of establishment closures, namely, a) voluntary initiated by
the management and b) involuntary due to lack of capital, substantial papers or
imposed by the government (e.g., area of the establishment is covered by the
land reform program). If closure of the establishment is done after the union
won the certification elections, or done in bad faith, then it is unfair labour
practice covered under Article 248 of the Labor Code of the Philippines.

On the issue of contractualization, he countered that the employers are only
practicing what are provided in the law. And should the law be insufficient or
ineffective; then there might be a need to amend the implementing rules and
regulations of the related laws.

On the presentation by the Philippine National Police, Atty. Belona said that in
behalf of the Employers in Region VI, he is happy to hear that there were no
cases of violation of the rights of the workers. He surmised that it could be
attributed to the maturity of the employers. Atty. Belona also said that the
reported exira judicial or summary killings are not attributed to the pursuit of
real unionism in the country, most especially in Western Visayas.

In conclusion, Atty. Belona recognized that the Philippines have lots of laws to
address the issues raised by the workers, specifically the ones’ pointed out by
Mr. Hernan Braza, while urging everyone to make a move to address the laws
which seems oppressive to both labour and to management,

After the Afternoon Break, Ms. Sansaluna Pinagayao of the Philippine
Economic Zone Authority in Region VIII started the session on the Areas of
Convergence: Related Responses. Ms. Pinagayao discussed the programs and
responses in the economic zones in the region. She said that the Special
Economic Zone Act of 1995 reinforces the government’s efforts on investment
promotion, employment creation and export generation.

She enumerated the economic zones in Regions VI, VII and VIII and the
industrial relations programs implemented in the zones. In Region VII, where
majority of the economic zones and IT Centers are located, the PEZA assists
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DOLE in monitoring compliance with labor standards, labor relations
regulations, occupational safety regulations, and employees’ welfare
regulations. She said there is also constant coordination with DOLE and its
affiliate agencies concerning issues in the zone through the DOLE-PEZA MOA
and the DOLE-PEZA-VERITE MOA.

Ms. Pinagayao added that PEZA also conducts continuing worker and
management education on current labor laws and best practices through the
conduct of such activities as the Workers' Education on Workers’ Rights, CEO
Forum on Labor Jssues, and DOLE/ILO-sponsored Trainings for PEZA
Officers. She likewise disclosed that the PEZA conducts conciliation and
mediation on issues between workers and management at the zone level.
(Please see the presentation on the “Programmes and Responses in the Economic Zones
in Regions VI, VI and VIII” by Ms. Sansaluna Pinagayao in Annex L.)

Before presenting the TIPC Monitoring Body, Dir. Rebecca Chato explained
first the follow-up actions to the ILO High Level Mission initiated by the DOLE.
She said there are ten (10) cases pending before the ILO (ILO Case nos. 1914,
2488, 2546, 2528, 2252, 2652, 2669, 2716, 2745, 2815) and another one (1) which is
unnumbered. The Philippines, she said, has four commitments under the HLM,
namely, a) to ensure expeditious investigation, prosecution, and resolution of
ILO pending cases; b) to create a high-level monitoring body; c) to work closely
with the ILO and social partners through a Technical Cooperation Program to
strengthen capacity of relevant government institutions in the promotion of
labour rights; and d) to work on proposed legislative reforms to further
strengthen trade unionism. She said the creation of the TIPC Monitoring Body,
established in compliance with the HLM, was created through TIPC Resolution
No. 1, Series of 2010.

The TIPC Monitoring Body, according to Dir. Chato, has the following
mandate: a) facilitate “out-of-the-box” solutions to long standing ILO cases; b)
monitor and report processes on CFA cases; and c) facilitate gathering of
relevant information/complaints submitted to ILO for evaluation and
recommendation of appropriate actions. '

She explained the TIPC composition as 20/20, which is 20 for labour and 20 for
employers represented by Employers Confederation of the Philippines. The
composition has been expanded to cover other sectoral representatives
although other invitees such as the KMU have not yet accepted the invitation to
join the Council. She said RTIPCs can observe the same composition as that of
the TIPC, depending on the representation. The PNP AFP, LGUs and other
agencies can also be part of the composition as provided for in the Resolution.

o —— s = —— e e}
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Dir. Chato further explained that the Monitoring Body has Operational
Guidelines on docketing of ILO cases/complaints; case profiling; case
evaluation; and deliberation; and adoption of tripartite observation. She also
discussed the process flow in the reporting of cases but emphasized that the
Monitoring Body is not exclusive for cases from the IL.O; it can also cover other
cases like the APL case in Bohol on alleged militarization and branding of the
union as an insurgent group. ]
She also said that the classification of cases by the TIPC Monitoring Body could
possibly be labour-related and possibly not labour-related. She clarified though
that the classification is not about removing the cases from the docket but it is
just about prioritizing cases. She disclosed that the TIPC Monitoring Body had
finished the comprehensive inventory of cases pending before the ILO, and the
review of other pending cases.

Finally, Dir. Chato said that the concept of the Monitoring Body and its Operational
Guidelines is now being presented for possible consideration by the RTIPCs by way of
establishing RTIPC-Monitoring Body which could have the same function as that of
the TIPC Monitoring Body. (Please see the presentation on “TIPC Monitoring” by Director
Rebecca C. Chato in Annex M.)

The last speaker for Day 1, Atty. Bibiano Reforzado, Deputy Regional
Prosecutor of the Department of Justice Region VIII, discussed the
government’s witness protection program. He said the program was
established during the administration of Pres. Corazon Aquino because
witnesses would not come out in the open for fear of their lives. He discussed
R.A. No. 6981 or the Witness Protection, Security and Benefit Act, an enactment
granting witnesses certain rights and benefits and defining their responsibilities
upon admission to the program.

Atty. Reforzado explained the coverage of the program which include the
following;:

a. Any person who has witnessed or has knowledge of, or information on
the commission of a crime and has testified or is testifying or about to
testify before any judicial or quasi-judicial body, or before any
investigating authority, provided the qualifications are met;

b. In case of legislative investigation in aid of legislation, a Witness, with
his express consent, upon the recommendation of the legislative
committee where his testimony is needed when in its judgement there is
pressing necessity, provided that such recommendation is approved by
the President of the Senate or the Speaker of the House of
Representative;

c. Any person who has participated in the commission of a crime and
desires to be witness for the State, provided the qualifications are met;
and

Seminar-Workshop on Freedom of Association, Civil Liberties,
Labour Laws and the Issue of Impunity
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d. Anaccused discharged from an information or criminal complaint by the
court in order that he may be a State Witness pursuant to the provisions
of Sec. 9 and 10 of Rule 119 of the 1985 Rules on Criminal Procedure, as
amended.

117. He likewise discussed the rights and benefits of a witness covered under the

_ program, e.g. housing facility, financial assistance, free medical treatment,

hospitalization and medicines, burial benefit, and free education for dependent
children in case of permanent incapacity of the witness. He explained that
witnesses are provided with these benefits because they are not treated as
prisoners. (Please see the paper on Witness Protection Program by Atty. Bibiano C.
Reforzado in Annex N.} '

Day 2
31 March 2011
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_— T E——————————
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The Day started with the Recap of Day 1 given by Mr. Jerome Yanson of BLR. It
was followed by the discussion of Issues and Challenges on Freedom of
Association and the Proposals to Address these Issues that can guide the
participants during the Workshop. The discussion focused on the impunity and
investigation, involvement of AFP and PNP in labour dispute, relationship
between impunity and underlying concerns about employment issues and the
actions that can be taken to address the issues.

Justice Layton presented the details on how to identify the issues. She said that
should the identified issues be relevant to Region VI, VII, and VIII, the next step
would be for the workshop participants to answer the “what, when, where and
how” questions and answers to them. (Please see the presentation of Justice Robyn
Layton and Mr. Jajoon Coue on “Issues and Challenges on Freedom of Association and
to Proposals to Address them” in Annex O.)

After the presentation, participants were encouraged to identify more issues
relevant in the regions but were not reflected in Justice Layton’s presentation.
Among the issues identified were the inclusion of labor standards in the high
school curricula and college syllabi; and contractualization, outsourcing, and
security of tenure.

Noticing the lengthy comments from the Labour Sector on outsourcing,
contractualization and security of tenure, Regional Director Manuel Roldan
requested the participants to unburden the resource speakers and just bring the
items for discussion during the workshop proper, to which the participants
agreed.
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122. A question was also raised on whether there is an on-going study or an
initiative to conduct one, on social and economic effects of outsourcing. Mrx
Coue replied that there is no definitive answer to that, but there is an on-going
study on relationships between contractualization, unionization and economy.

Group Work ,
Problem Exercise 1

123. The participants were divided into four groups during the Mixed Group
Workshop. They were given the case of Bango Banana Plantation Case. The
objective of the Workshop is to enhance participants” understanding of the
principles concerning civil liberties and freedom of association. The outputs of
the four workshop groups were presented in the Plenary. Please see the output of
the Mixed Group Workshop in Annex P.)

123. Before breaking up for lunch, the participants were divided into three groups
- by region for the Second Workshop. Because of the unequal number of
participants from each region, some participants from Region VI were
requested to join the group of Region VII. The objectives of the Second
Workshop are to identify issues and solutions to improve application of
FoA/CB and the enforcement of labour laws, as well as for prevention of
impunity issues regarding violence against civil liberties for sound, productive
and equitable labor relations. Participants were directed to discuss issues and
constraints; propose solutions in the form of policies, strategies, programmes
and coordinating mechanisms, identify capacity building needs and discuss
convergence among different initiatives, if any. The outputs of the Parallel
Groups were likewise presented in the Plenary. Please see the output of the
Parallel Group Workshop in Annex (.)

Synthesis

124. Ms. Marites Vinas, Provincial Head of DOLE Field Office in Leyte delivered the
Synthesis of the two-day Seminar Workshop. She started with a brief sundown
of the activities and then proceeded to the results of the Parallel Group
Workshop, co’nsidered to be the focal point of the two-day activity.

125. Ms. Vinas said that the focus of the afternoon workshop was to list down issues
and constraints in each respective region, and to come up with proposals on
how to address them. During the Plenary presentation, the common areas
identified in all the regions were as follows:

a. Labour relations policies and enforcement, most specifically, addressing the

issues of contractulaization and sub-contracting. DOLE will have to meet
W
Seminar-Workshop on Freedom of Association, Civil Liberlies,
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126.

127.

128.

with concerned agencies in crafting the amendments to DO 18-02, or the
primary law on confracting and sub-contracting; and further cited what
BLR Director Chato stated the day before that Private-Public
Partnerships must be forged in order for this reforms to be carried out
‘and implemented.

- b. The Barangay Micro Business Enterprises (BMBE) Law is abused. This issue

was raised during the first day, and was subsequently floated during the
presentations. The provision exempting enterprises registered under
BMBE in the payment of minimum wage must be reviewed as it is
contradictory to the Minimum Wage Law.

¢. Advocacy for Labour Education. There is a need for comprehensive labour
education, not only for the labour sector, but also for the employers
(management) sector so the employers would also be able to appreciate
the rights under FoA.

d. Capacity Building Needs. Capacity building activities such as trainings,
should not only apply to the workers, but also for the implementers or
those in charge of the advocacy of FoA and other labour relations
concerns so they could be more effective in the delivery of their services
in promoting and advocating for freedom of association.

Ms Vinas took note that if the freedom of association means the right of the
workers to join organisations of their own choosing, then it should likewise
mean their freedom not to join, if they do not wish to.

Ms Vinas also recognized that some issues and constraints will be aptly
addressed by the Regional Development Councils (RDCs) of each respective
region, and with that realization, mentioned that it will be best to forward such
proposals to the RDCs so that it will have better acceptance among LGUs,
establishments, and other government entities, in convergence to appreciate the
freedom of association.”

The last issue mentioned by Ms Vinas are those regarding BPOs raised by the
Labour Sector. She emphasized that these should be discussed in a forum
where BPO employers are present.

Closing Program

129. The Closing Program started with the awarding of certificates and token of

appreciation to all the resource persons during the two-day Seminar Workshop.
The certificates were awarded by Ms. Diane Lynn Respall of ILO Manila and
Dir. Rebecca Chato of the DOLE Bureau of Labor Relations.
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130. After the awarding, DOLE Region VI Director Manuel Roldan formally closed

131.

L

the Seminar Workshop. He jested that he knew everybody was eager to leave
the room after two days of listening and inter-acting with one another. The
hardest part, he said, was closing an interesting and exciting activity and saying
goodbye to those you have met and bonded with in the past two days. Dir.

‘Roldan said that by sharing together through active interaction, the lives of the

participants were enriched about freedom of association and civil liberties,
labour laws and issues of impunity. The Seminar Workshop, according to him,
was also an opportunity to give recommendations towards ensuring that civil
rights and freedom of association are adhered to, labour laws are reviewed, and
freedom and civil liberties are being safeguarded.

In closing, Dir. Roldan expressed his appreciation to the ILO, through Director
Jeffrey Johnson who opened the session on the first day, for sponsoring the
Seminar Workshop. He also thanked the ILO resource persons Justice Robyn
Layton and Mr. Jajoon Coue for their very valuable inputs and patience and
perseverance in answering the questions. He likewise thanked the resource
persons from other government agencies ~ from the Department of Justice, the
PNP and the AFP, DOLE Region 7, through its Director, for presenting the
situationer of trade unionism in Cebu and the Commission on Human Rights
for sharing valuable inputs. Director Roldan did not forget to thank the
representatives from the trade unions, particularly from FFW and TUCP, as
well as the employers’ representative; and the staff from the DOLE Central
Office, particularly from BLR, ILS and ILAB, and DOLE VI staff for their
technical and administrative support. Finally, he thanked all the participants
for their active participation contributed to the success of the Seminar
Workshop.
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ANNEX B

Lawrence Jeff Johnson
Director, ILO Country Office for the Philippines

Seminar-Workshop on Freedom of Association, Civil Liberties, Labour Laws and the

Issue of Impunity (Visayas)

Hoilo City, Pﬁilippines

Greetings:

Director Chato
Of the Department of Labor and Employment

Our constituents representing the government, employers” and workers

organizations from the Visayas region

Distinguished speakers and resource persons

Representing:
o Employers and workers organizations

» Department of Justice
¢ Commission on Human Rights
e Armed Forces of the Philippines

Honourable Justice Robyn Layton, former member of the Australian Supreme Court

and former Chairperson of the ILO’s independent supervisory body, and the
Comumittee on Experts on the Application of Conventions and Recommendations

Jajoon Coue from our Decent Work Team in Bangkok

Ladies and Gentlemen,
Maayong buntag Visayas
Women and men around the world have rights at work -

 Right to organize and have a voice,

e Right to full respect of human dignity,
« Equal opportunity, and

 Rights to decent and productive work.
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Rights at work are essential to sustained economic and social progress. Since its

early days, the ITLO has sought to define and guarantee Jabour rights and improve
conditions for working people through a system of international labour standards
expressed in the form of Conventions, Recommendations and Codes of Practice. !

‘Rights at work are enshrined in the Universal Declaration of Human Rights. As the

Declaration affirms, everyone- has the right to work, to just and favourable

conditions of work and protection against:

¢ Unemployment in Article 23, including the right to security in such
circumstance as stated in Article 25 of the Declaration

« To equal pay and just remuneration, and

¢ The right to form and join trade unions.

The Universal Declaration of Human Rights was adopted in 1948, the same year the
ILO, which is made up of government, employers and workers representatives
adopted in ILO Convention 87 on Freedom of Association and Protection of the

Right to Organize Convention.

ILO Convention 87 calls to protect freedom from restrictions or infringements by the
State. At the same time, it protects the right of workers and employers to form and
join organizations and to freely decide on internal matters without interference from

public authorities.

One year later, the ILO Tﬁpartite Partners adopted a second Convention - ILO
Convention 98, the Righ to Organize and Collective Bargaining Convention.

ILO Convention 98:

s+ Protects workers against acts of anti-union discrimination

« Protects workers’ and employers’ organization against any acts on
interference by each other, and

s Promotes collective bargaining

Since 1948, the Philippines has been an active member of the ILO, giving support to
policies and programmes. The Philippines has ratified 34 ILO Conventions, of
which 32 are currently in force. This includes ILO Conventions 87 and 98.

1 ILO at a glance, 2007.
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In 2009, the Philippine government has accepted the ILO High-Level Mission. It
affirms the commitment of the Philippine government to full and effective
application of ILO Convention 87 and 98.

The ILO High Level Mission recommended both short-term and long-term
programmes, which includes strategies to end a climate of impunity, particularly

cases involving violence against trade unions.

The ILO supported the Philippine in implementing recommendations of the High
Level Mission: includes awareness raising and capacity building to help identify

gaps and propose solutions.

At the same time, it emphasized the need to enforce freedom of association in the
context of human rights and civil liberties. Highlights of these past initiatives

include:

1. Enhancing knowledge of officials, including key security officers from the
Philippine Economic Zone Authority on Freedom of Association, Collective
Bargaining and Labour Law Implementation

2. Equipping arbiters, mediators and conciliators of the Department of Labor
and Employment, including officials of the Philippine Economic Zone
Authority with techniques on conciliation, mediation and arbitration

3. Improving use of International Labour Standards in the judicial decision-
making among justices and lawyers from the Supreme Court and Court of
Appeals as well as among DOLE conciliators, mediators and arbiters in

dispute settlements

4. Raising awareness of governments, employers and workers’ organizations on
the principles of freedom of association, collective bargaining and links to
civil liberties and human rights including strategies to advance investigation,

prosecution and conviction.

In the spirit of social dialogue, the Philippine government, employers” and workers’
- organizations including the police and armed forces were involved in various efforts
to apply the recommendations of the High Level Mission.

sy

1 [ %_ Previous activities covered Metro Manila, Region Ill and Mindanao. Indeed, itis a
B welcome opportunity to cover the Visayas region in the next two days, covering
- distinct context of each region around the country.
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As part of ILO’s continuing support to the Philippines, sessions in the next two days

will seek to:

1. Look into the possibility of moving forward the investigation, prosecution
and resolution of pending cases involving trade unions;

2. Obtain a better understanding of principles and interrelations of freedom of
association, civil liberties and their enforcement including how to achieve this
together with partners ~ government, employers’ and workers’ organizations;

3. Define specific roles of social partners, including those in economic zones in
Visayas in relation to the principles of freedom of association; and

4. Enhance social dialogue mechanisms as a tool for better application of
principles of freedom of association and right to collective bargaining

Similar to past activities, our objective in the next two days is geared not only to
discuss problems but also to find solutions that will help improve policies, practices
and mechanisms. However, we do recognize that changes will not happen
overnight. And that change requires the support and active involvement of all

parties.

The recent global economic crisis has undermined efforts to achieve sustained
economic and social growth, in which freedom of association is a vital element.
After the global economic crisis, workers who Jost their jobs faced uncertainty and
insecurity often compounded by the lack of social dialogue and social protection
mechanisms. We must remember the only asset that the poor often have is their
labour without decent and productive employment. We will not achieve the goal of
poverty elevation as specified in the Medium Development Goal.

Poverty anywhere is a threat to stability and social progress everywhere.

Rather than becoming unemployed, many people were forced to take whatever

work they could find just to survive.

This results in an increasing trend of valuable employment, growing level of

inequality and worsening condition of poverty.

In June 2009, governments, employers’ and workers’ organizations unanimously
adopted the Global Jobs Pact as a response to the global economic crisis.
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The Pact is currently being used in a number of countries to guide national and
international policies. It is centered on accelerating decent and productive
employment creation and building social protection systems.

At the same time, the Global Jobs Pact reinforces that respecting fundamental
principles and rights at work, promoting gender equality and encouraging voice and
participation are critical to recovery and development. B o

The Pact is about protecting people while safeguarding rights and promoting
dialogue to help achieve sustainable development.

In times of crisis, respect for freedom of association serves as an enabling mechanism
to productive social dialogue.

Social dialogue is essential during times of crisis for all parties. During the initial
months of the global economic crisis, companies in Germany such as Porsche,
Mercedes-Benz brought workers and management together to discuss how to deal
with the impact of the crisis. The two sides worked together to establish a work
sharing arrangement that allow the firms to avoid layoff. This simple act protected
workers livelihoods at a time of crisis and allowed the firms to maintain their skilled
workforce and resume producing quality produces as the economy stabilized and
began to recover.

DOLE, along with the social partners, has taken the initiative to prepare the
Philippine Jobs Pact. Your active support and participation can help set and shape
the Philippine Jobs Pact in order to achieve equitable and sustainable inclusive
greener economic and social progress in the country.

As we discuss the importance of Freedom of Association, we take this time to
remember ILO constituents and the people of Japan. Japan has also ratified both ILO
Conventions on Freedom of Association and the Right to Organize and Collective
Bargaining. We express our sympathy and solidarity as the country recovers from

the tsunami.

In closing, let me acknowledge DOLE for coordinating preparations for this seminar-

workshop.

Together, we can effectively address challenges in the VIsayas region, in the context
of freedom of association and the right to collective bargaining.
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Let me assure you that ILO is committed to partner with you to guarantee respect

for fundamental principles and rights at work.

Thank you and Mabuhay!
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ANNEX C1

Messagel of

TUCP PRESIDENT ATTY. DEMOCRITO T. MENDOZA

at the opening of the ILO/DOLE SEMINAR WORKSHOF ON THE
FREEDOM OF ASSOCIATION, CIVIL LIBERTIES, LABOUR LAWS AND
THE ISSUE OF IMPUNITY

- 30-31 March 2011, lloilo City .

DOLE Secretary Rosalinda Dimapilis-Baldos

ILO Country Director Lawrence Jeff Johnson

fellow travelers in the trade union movement
representatives in the employer and government sectors
ladies and gentlemen.

We are happy to be in this program.

We commend the ILO and the DOLE

for implementing an awareness-raising program

to increase appreciation by workplace stakeholders
of core labor rights and other human rights,

and perhaps mitigate violations of these.

As a country, we are proud

to be one of the only three? countries in the ASEAN

to have ratified the eight ILO core conventions.

And one of our strengths as a nation is that

we have good labor laws

that we at the trade unions have patiently advocated for.

We are proud that this seminar

could look at the issues on workers’ rights
--in enforcement of labor laws

--and would try to improve compliance.

Ang totoo, kung gumagaling ang mga manggagawa
sa usaping karapatang paggawa

gumagaling din ang ibang sector

sa pagpuksa ng mga karapatang ito.

1 Delivered by NACUSIP/PACIWU-TUCP Deputy General Secretary and TUCP Director for Youth ROLAND DE LA
CRUZ

2 The other two countries are Indonesia and Cambodia. ILO Core labor conventions include: {a) freedom of
association the right to collective bargaining; (b) elimination of forced or compulsory labor; {c) effective abolition
of worst forms of child labor; and (d} elimination of discrimination in respect of employment and occupation.



| E— |

73

ER—

i

Marami pa ring

nararanasang kahirapan ang mga manggagawang nais mag-umnyon.
Kabuhayan, dugo, at kung minsan, ay buhay ang katumbas

ng pagsusulong sa mga karapatang ito.

Kung minsan, hindi namin matanggap
na ang pinasasahod ng aming buwis
ay kasama sa nagpapahirap sa mga manggagawa.

Ang dami ng impunity!

Impunity does not apply only in extrajudicial killings.
Impunity also applies when laws are not properly implemented.
It applies when LMCs or organizations masquerading as cooperatives

are used to supplant unions.

There is impunity when leaders of budding unions -
are harassed, threatened, summarily dismissed, or even killed.

There is impunity when regular jobs are eliminated,
and replaced with contractuals.

There is impunity when social dialogue mechanisms
are subverted by non-representative unions.

So what are we are we here for?
What would this seminar accomplish?

Trade unionists are patient.
We have unconditional positive regard for everything!

All these years,
genuine moderate unions have held back
the advances of unions with ‘dark agendas’.

We have seen aggrieved workers taking action.
which we have not endorsed.

Workers and unions are taking matters

into their own hands to fight impunity their way.

We need to ensure that these actions

are consistent with laws and regulations.

We need to ensure that there is justice ...

and that workers see clearly that justice is being done.

B
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ANNEX C2

Message of Mr. Theodore Neil Lasola
Vice President for VIsayas

Delivered by Ms. Merlyn Jara
Federation for Free Workers

Brothers and sisters in the labor force, our partmers in the Government and

" the employers group, and friends from the ILO, good morning.

We are happy for this opportunity given by the ILO to be together with our
fellow workers and social partners in undertaking to understand better the essence
and true implication of the freedom of association with the right to strike.

All of us here present are fully aware that the right to organize and form labor
organizations, as well as our right to strike, is explicitly enshrined in our
Constitution. But not all are fully aware that these basic constitutional rights are also
enshrined in ILO Convention No. 87 ratified by the Government of the Republic of
the Philippines. By ratifying ILO Convention No. 87, as far as the Philippine
Government is concerned, the provisions of said ILO Convention became an
international law. We have proudly given our commitment to the international
community that the country will observe and abide by its provision.

Our Constitution expressly states that international law forms part of the law
of the land.

We, therefore, thank the ILO for giving us this opportunity. In behalf of FFW,
we welcome all of you to this Seminar Workshop.

Thank you very much.
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ANNEX D

ATTY. VON BELONA
Central Philippines University
Representing the Employer Sector

Our keynote speaker this morning, Dir. Rebecca Chato of DOLE-BLR, Dir. Jeff
Lawrence of the JLO, our partners from the labor sector, representatives from the
Trade Union Congress of the Philippines, and Federation of Free Workers (FFW). T
am also greeting the representatives from the Commission on Human Rights (CHR),
Director David Bermudo and the representatives from the Armed Forces of the
Philippines (AFP) and the Philippine National Police (PNP), my fellow participants
and aspirants for genuine reforms in the exercise of right to self-organization,
including the freedom to organize and bargain collectively which we can harmonize
with management prerogatives. Good morning to all of you.

I cannot categorically claim that I represent the entire employers in Visayas.
However, in the exercise of my profession, I was able to come up with an employers’
perspective on overview of the regional situation in addressing impunity and
violence against trade unions. We are familiar of the message of a Governor
delivered during the 6% Congress of the Philippines. He said “Labor is not a
commodity, but human, and it must be there from the standpoint of human
interest”. And for that reason, I congratulate DOLE and ILO for the true and noble
mission to move forward the investigation, prosecution and resolution of pending
cases on extrajudicial killings, harassment and abduction involving trade unionists
and promoting greater awareness and capacity building on freedom of association,
civil liberties and enforcement of labor laws, among all relevant partners -- trade
unions, workers, employers and their respective organizations. Employers are very
much interested in this kind of mission because in this way, we can categorize and
segregate the mature employers and responsible employers from the group of
employers (to undergo) education and training for them to become mature and
protect the integrity of employers group.

Your choice of venue for workshop is commendable because statistics
available at the DOLE, headed by Dir. Roldan, points you, that for three years, there
was no strike staged here in Region 6. I have the opportunity to talk with the
Chairman of Senate Committee of Labor and I asked him what would be your
approach now insofar as the development of our labor justice system. He said “with
this prevailing problem in our country today, the Senate Committee of Labor is more
inclined towards providing better protection to displaced workers, including those
aspiring for employment.” And I take this opportunity to congratulate the ILO once
again, because in the absence of a specific program in our government today about
this kind of endeavor, we have now this kind of seminar addressing impunity and
violence against trade unions.

We have our different interpretations about impunity and violence, but
sometimes in CBAs, we do not treat them as impunity but there is specific procedure
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addressing these kinds of violation. Impunity must be a direct violation of specific
rights. But insofar as addressing specific problems, we have a different mode and we
would like to address these kinds of problems by looking at constitutional provision
on voluntary mode of settling labor dispute without disregarding jurisdiction of
labor arbiter based on Art 217 of the Labor Code. We have this kind of endeavour
today and probably, with the active participation of different labor and employer

- organizations, we can resolve minor matters xxx.

Your choice of venue today points out that there is industrial peace in the city.
And for that reason, you are free to go around the city after the seminar-workshop
without fear of summary execution. On behalf of employers sector in Region 6, 1
warmly welcome to the city of Iloilo, particularly on this seminar workshop on
freedom of association, civil liberties and labor law and the issue of violence against
trade unions and impunity. Good morning to everyone. Thank you.
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ANNEXE

Message of BGEN SINAJON

Seminar Workshop on the Freedom of Association,
Civil Liberties, Labor Laws and the Issue of Impunity
1loilo Grand Hotel, Iznart St., Iloilo City

Department of Labor and Employment, Director Jeff Lawrence Johnson,
International Labor Organization, Director David M. Bermudo, of Commission on
Human Rights VI, ECOP Rev. Jonie Howard Gico, other local government officials and
representatives; leaders of the ecumendical assemblies; non-government organizations,
and other civil societies of the region.

Good morning.

In behalf of MGEn Vicente M. Porto AFP, Commander of 374 Infantry Division,
Philippine Army, please accept our sincere appreciation for inviting us today to be part
of this endeavor. I have with me Col Eric Uchida, Deputy Bde Commander of 301st
Infantry Brigade, Major John P Andrada (Inf) PA, Acting Battalion Commander, 37
CMO BN, CPt Christopher B. Miranda, the 3% infantry Division Lawyer and Cpt
Ronald S. Suscano, Asst. CMO Officer of 301st Infantry Brigade.

This Seminar Workshop on the Freedom of Association, Civil Liberties, Labor
Laws and the Issue of Impunity aims to seek into the possibility of moving forward the
investigation, prosecution and resolution of pending cases of extrajudicial killings,
harassment and abduction involving trade unionists and to promote an integrated
awareness-raising and capacity-building of freedom of association, civil liberties and
enforcement of labor laws among all relevant government partners.

We, in the AFP, are stakeholders in our labor sector. Qur interest is in labor
without problems, without unrest, without trouble since the labor sector is one big
source of revenue which fuels the government and provides funds to sustain the Armed
Forces.

The Armed Forces of the Philippines, particularly the Philippine Army is focused
on educating the AFP personnel and give emphasis on the awareness on human rights.
The Philippine Army believes that the more our froops become aware of the political
system that they are mandated to defend, the more effective they will be in protecting
that system.
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This activity will provide us better understanding of freedoms, civil liberties,
labor laws and the issue of impunity. Rest assured that the Philippine Army will

cooperate to bring peace and development in our nation.

Thank you very much.
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ANNEXF

DRAFT Keynote Message of Secretary Rosalinda Dimapilis-Baldoz
Seminar-Workshop on the Freedom of Association, Civil Liberties,
Labor Laws and the Issue of Impunity

Iloilo Grand Hotel, IloiloCity .~ =~ = . . . . .  _ .
30 March 2011

GREETINGS/ACKNOWLEDGEMENT

To colleagues, AFP, CHR, DOJ, LGU and DOLE family, Dir. Roldan, Good am. It
is a momentous event. First time to have this interaction in region 6. The secretary really
wanted to come, but you know the situation in Middle East. The same with Usec. Hans
who is supposed to be here. Employees in the airport here are okay.

Before I read the message. First time for ILO contingent in Moilo, we have coue,
respell, Justice Layton who chaired the Committee of Experts. The ILO is our consistent
strong partners strongly advocating the 31 cycle of the Decent work agenda as well as
the 4th cycle. We are also working the Jobs Pact which is the first for the Phils.

I join the other speakers in expressing their support to this two-day seminar.
This is the seventh of a series of follow-up capacity-building activities to the previous
activities organized by the DOLE and ILO. The last seminar was in Davao City, last
December 2010. Justice Layton, Mr. De Meyer and Mr, Coue were with us during the
Davao Seminar. They shared their time and expertise to raise awareness of the tripartite
pariners on international labor standards particularly on the principle of freedom of
association and its link to civil liberties and human rights.

The previous seminars were very fruitful, and I anticipate that this Seminar-
Workshop on the Freedom of Association, Civil Liberties, Labor Laws and the Issue of Impunity
would also- be as fruitful and develop better understanding, among tripartite
stakeholders, of the underlying universal core principles of Section 3, Article XIII of the
Philippine Constitution and our labor laws.

I understand the International Labor Organization will run us through the gamut
of the ILO supervisorty mechanisms and the Convention on Freedom of Association
(Convention 87) and its link to civil liberties and our labor laws.

As we all know, ILO Conventions have a special status for two reasons: First, all
ILO member states have an obligation to promote and implement these Conventions
notwithstanding failure to ratify the relevant conventions. Second, these standards are
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contained in key human rights documents, including the Universal Declaration of
Human Rights.

Thus, ILO Conventions must be appreciated as guiding principles in the
application of our domestie-laws.- Qur Government is a signatory to ILO.Conventions
and has given greater importance to international conventions and instruments adopted
by the UN system. In fact, the directive of the Aquino Administration on this concern is
loud and clear - “Align our country’s labor policies with international treaties and ILO
conventions in a sound and realistic manner.” [POINT 7, THE 22-POINT LABOR AND
EMPLOYMENT AGENDA OF PRESIDENT BENIGNO S. AQUINO III]

The Seminar-Workshop emphasizes on the Freedom of Association where gaps
in our application of the Convention, both in law and practice, were identified by the
ILO High Level Mission to the Philippines’ January 2010 Report. They came here from
22 September to 1 October 2009 to obtain a greater understanding of the application of
Convention No. 87, in law and practice, and to provide detailed information on the
trade union situation in the Philippines to the ILO supervisory bodies. The HLM
observed that the issues involved in the area of freedom of association could essentially
be categorized into two groups: 1) those relating to violence, intimidation, threat and
harassment of trade unionists and an absence of convictions in relation to those crimes
and; 2) obstacles to the effective exercise in practice of trade union rights.

On obstacles to the effective exercise in practice of trade union rights, the Report
indicated that “...The unions raised various situations where they had been effectively blocked
from exercising trade union rights for decades and where any advances in this respect were few
and far between...” and “...despite the good will of the parties responsible for applying the law,
decisions taken were regularly appealed and long court battles ensued with appeals all the way
up to the Supreme Court, which would, in some cases, make judgments on the appropriateness of
a detail in the application of the law that would appear to be better left to the discretion of the
implementing authority. Over the years this appears to have given rise to cerlain jurisprudence
in the field of labor law which was complained by many to be arcane and often incapable of
meaningful application.”

These are the challenges not only before government representatives but also
before workers and employers’ sectors. As tripartite constituents, we are primarily
responsible to ensure that the workers’ rights at work are protected. Thus, the directive
to the Department of Labor and Employment (DOLE) is to “Promote not only the
constitutionally protected rights of workers but also their right to participate in the
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policy-making process” [POINT NO. 3, THE 22-POINT LABOR AND EMPLOYMENT
AGENDA OF PRESIDENT BENIGNO S. AQUINO III]

This was observed during the previous seminars where participants from the

government, employers and workers particularly from Laguna, Subic, Clark, Bataan,

Tarlac and Davao were invited to identify issues and gaps, in law and in practice, in the
application of the principles of freedom of association, and propose solutions to address
the same, The activities likewise identified areas of action and generated from tripartite
stakeholders strategic responses to address the gaps.

Considering that the previous seminars were mainly concentrated in Luzon, we
recognized the need to extend the intervention to Mindanao and Visayas where there
are allegations of violations of [LO Convention No. 87.

Accordingly, in addition to the actions taken by the Philippine Government in
key areas of concern -- addressing the issue of impunity; exploration of “out of the box”
solutions to long-standing cases; labor law reforms; technical cooperation; and
capability-building seminars/activities -- institutional reforms are currently being
undertaken under the Aquino Government to realize the commitments made to the
ILO.

With the goal to have sound labor relations and industrial peace based on social
justice, the DOLE implements a package of reforms in labor arbitration and
adjudication system. The approach is two-pronged. The first, are reforms in the existing
system by ensuring transparency, efficiency and integrity in the labor dispute
settlement system, and the second, are reforms intended to transform the traditional
American-based conflictual and litigious labor relations system towards one that is
reflective of Asian and Philippine culture of consensus building. Under the second
approach, the major reform is the de-judicialization of the labor dispute settlement
system through Alternative Dispute Resolution (ADR} using a 30-day mandatory
conciliation-mediation of all labor cases DOLE-wide and developing an industry-based
conciliation-mediation through the Industry Tripartite Councils at the national and local
levels.

At the heart of de-judicialization is the promotion of inclusive tripartism and
social dialogue through the reconstitution of the Tripartite Industrial Peace Councils at
the national and regional levels and the strengthening/reactivation or creation of
Industry Tripartite Councils nationwide towards industry self-regulation governed by
industry voluntary codes of good labor-management practices. Look at best practices
as benchmarks. The package of reforms has the support of the sectors as expressed in
National Tripartite Industrial Peace Council Resolution No.3, Series of 2010, endorsing
and extending tripartite support to the DOLE initiated reforms in labor arbitration and
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adjudication system and in strengthening fripartism and social dialogue, and the
succeeding resolutions supporting specific area for reforms.

Last March 21, we launched the PPP on Labor Governance. We hope to translate

““the commitments to move forward abd be compliant international standards. Given all

these, we must make sure that we have a clear understanding of the principles of
freedom of association and their links to civil liberties and human rights. This brings
me to the objectives of this activity, which are:

1. To look into the possibility of moving forward the investigation, prosecution
and resolution of pending cases of extra-judicial killings, harassment and
abduction involving trade unionists;

2. To promote an integrated awareness-raising and capacity-building on
freedom of association, civil liberties and enforcement of labor laws among all
relevant government partners, trade unions, workers, employers and their
organizations, particularly those found in the economic zones;

3. To clarify or define the roles of the social partners in the economic zones in
the observance of the principles of freedom of association; and

4, To enhance social dialogue mechanisms as a tool for better application of the
principles of freedom of association in the economic zones.

Indeed, this activity is a unique occasion to share, to learn and to upgrade our
knowledge on the workers’ rights at work. Your participation is a concrete proof that
tripartism and social dialogue work to produce concrete results. Given the strong
resolve of the tripartite partners to keep the momentum going, we expect the
Philippines to progress towards full compliance with ILO Convention No. 87, in law
and practice, in the next three to four years.

THANK YOU AND MAGANDANG UMAGA SA ATING LAHAT!
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Intro to ILO and 2009 HLM
Findings

Jajoon Coue
Specialist — ILS & Labour Law
DWT Bangkok

international Labour
Organization {ILO)

Specialised UN labour agency comprised of
Governments, Employers and Workers from

183 countries

Mandate to promote social justice in times of
globalization through decent work as a matter
of

a respect for individual dignity
o economic and social development
o international peace and stability
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Decent Work Pillars

o To promote and realize fundamental
principles and rights at work
- o To create greater opportunities for women
_‘g and men to secure decent employment and
income
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o To enhance the coverage and effectiveness of
j E‘” social protection for all
“”f o To strengthen tripartism & social dialogue
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Means of Action
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o Setting and supervising the application of
) International Labour Standards
n Knowledge

o Research, analysis and publications

o Platform for information sharing

a Services
o Direct technical expert advisory services

R Py B e S

o Education and training
o Projects
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= Conventions
if ratified, they are binding

under international law
If not ratified, they
“influence national law &
policy '

= Recommendations
Same a:'u’cho'ritv as
Conventions
Not open toratification
Guidelines or higher
standards _

International Labour Standards

@ Since 1919, 188 Conventions & 200
Recommendations adopted

@ 76 C (+ 5 Protocols) & 76 R are up-to-date

o the other Conventions & Recommendations are
up for revision, abrogation, review ... over time
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o 8 are up-to-date fundamental C., setting
standards on 4 principles at work
fundamental to globalization {Declaration
on Fund Principles & Rights at Work, 1998)

o freedom of association and collective

bargaining
2 elimination of forced labour
o abolition of child labour
2 elimination of discrimination at work
o universal ratification of all 8 Conventions
expected by 2015

HLVI 2009

First called for by CFA and ILC Committee on
Application of Standards in 2007 in response to
allegations of serious violations, esp. acts of violence

QOutstanding comments of CEACR
CFA cases — 4 active, 6 followup cases

Mandate: obtain greater clarity on FoA situation and
provide detailed information to the ILO supervisory
bodies (CEACR and CFA)

Identify areas for support and technical assistance
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Meetings

@ Briefing with wide array of senior government
officials {DOLE, DILG, Dol, Foreign Affairs,
PHRC, AFP and PNP)

o Separate meetings (Congress, Supreme Court

and Court of Appeals, PEZA, CHRP, TESDA,
NLRC, DND, PNP, CSC)

Representatives of social partners {TUCP,
ECOP, FFW, APL, KMU)

Findings (1)

Violence: difference of opinion as to extent of
violence and its relationship to trade unionism

o Govt: of 66 cases of murder, harassment and
disappearance alleged, only 13 labour-related

Obstacles to effective disposition of instances of
violence include

o Case overload

o Heavy reliance of established procedures on testimonial
evidence

o Lack of witnesses

L

S N

- S B

3

C

_]

N R G R G

)

-

(.




= o Measures enacted to address impunity

7 o Empowering NTIPC to prioritise investigation and
L resolution of cases captured in CFA cases

iy o Designation of 99 regional courts as specialised
L tribunals to resolve cases involving EJKs

o Expansion of CHRP powers, including in area of
witness protection

5oy

-

| —

o HLM: measures still largely insufficient
o Each case needed to be thoroughly investigated, even in
absence of formal filing of charges. Witnesses needed to
be protected for investigations not to be hampered by lack
of testimony.
o Relevant state institutions for combating impunity needed
to be strengthened

o Augrentation of CHRP powers needed to be supported
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o Proposed comprensive program on HR, TU rights and civil
liberties for forces of order
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Findings (2)

Obstacles to the full exercise of FoA rights
In law

o1 Section 263(g) — Assumption of jurisdiction over
strikes

a 20% threshold requirement for establishing Tus*
o Penal sanctions for illegal strikes

2 In practice
2 Absence of TUs and CB in EPZs

o Lengthy and complex legal proceedings in context
of certification elections and anti-union dismissal
cases

Way forward

z Monitor and continue dialogue on basis of
HLM findings and recommendations

o PEZA Guidelines
a TIPC monitoring of cases

o Dispute resolution reforms announced by DOLE

o Continued trainings

Comprehensive TC programme on F of A and
civil liberties?

] o o . o

)

A

) (D

)

(=

= ) .3

—_—

1 G

3

.

NN S G S B




>
O
=
Xy,
I~
2
—

S 1T Lo L R R 1 I LR, R PR P ST SO S AR N P Dt e R I
ﬁllLlilﬁlTlr.LiHﬁlmthljﬁll A L | S _lLl.rlu)L  — RS | | SR ﬂL1I rIILIFI.LiE‘hiL;i ._ruJL.|[|L,| ]




(I

)

(

4 L1 ©C3 23

3

“RESPECT FOR R CVIL LlB.ERTIES o
" RIGHTS & RESPONSIBILITIES - -

LABOUR LAW CONTEXT

. V'I_SAYAS WORKSHOP-
- MARCH 2011

_ The Honourable Professor Robyn Layfon QC

. “ .| ANNEXH o

_u‘_‘_imp‘qrrchge pf__.;wn.rfb_erﬁe;f PR

Overwew of bCISIC C|v1| I1berhes m cr
lobour context . o

L B Achleve socml ;Ushce

om Susfalnc:ble mdus’rr:al harmony

3 Denial and mfrmgemen‘r leads to d:sconfen‘r anger
production mefflcnenc:es -

o Enables |mprovemem‘ of proc[uchwty

2 Union- free does not mean probl_em -free
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‘Major sources of civil liberties

: “_[._Zl-.’ Unlversa[ Deciaration of Humcn ngh'rs (UDHR)
' n ‘FoA (art 20) cnd FoE (c:r'rs 18 and 19} .

o Internohonc_l__Covenanf_ on C_ml cnd'qulhccl R;gi’!fs (ICCPR)
a FoA (aris 21'an'd 22)'_an'd' FoE'(cr’r 19} '

o Internchonal Covenc:nt oni [Economic socuc:l cnd Cultural nghts _
{ICESCR) s

O FoA and rlgh’r 10 smke {art 8) )

o Constitution ILO (Preamble and ar'r 1)and cmnexed Declaratlon of .
Phllqde!phlq {art 1)

) AR s R s SO

ILO Conventions.

jm]

O co‘nve_hﬁons and basic human righfs_

o Membershlp of ILO
L o ILO 8 core human rights conventions

: L- O Freedom of Assocwn‘lon (C87) and Co]lecﬂve Bargommg
[ : (C98)
ﬂJ O Forced Labour {C29) and {C105)
- o Eltmmcn‘lon of Child Labour (C138) and (C1 82)
[;1 g1 Discriminiation (C111)-
th a Equal Remuneration (C '!00} :
L mi Spécialistqius of ILO Conventions 87 and 98
§
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7 Basic Human Rights of FoA

-j-.estthsh and | |om an orgqnlsanon wnhouf d:scrlmlncﬁlon
life and personal sclfe’ry e o

freedom. and. securlty from qrblfrdry arrest cmd
de’renhon '

- freedom of opinion and express:on

freedom of assembly
a fair trial by an mdependent and 1mpurf|d[ ‘rr:bunql
profection of the property’ '

The rights are vhiversal, inalienable but not absolute
The Govemment has 1he uh‘lmcte responsibility for

gucrcnfeemg and ensurlng rlghts

The r[gh’r to es‘rcbllsh and join an.

RIGHTS :

]

or qmschon wn“houf dlscrlmlnc’rlon

All cmzens have human nghts to FoA whlch mcludes the rlgh'r to esfob[lsh
and join an orgamsqtlon : - )

" "without distinction whutsoever means wﬂhout dlshnchon or dlscnmlnatlon

of any kind as to occupanon sex, colour, race, creed nallonullfy or,

. pollhcul opinion, .

nuhonallly means nghts upply to alt workers regurdless of efhmclty or
:ounlry of orlgin

polll‘lcdl opinion”, medns ?hat r|ghts apply to persohs who are members
of a political party which may oppose the governing party. Members of a
political party do not lose their right to join or establish or b_e active in an
organization. : : _
Simply because certain members of a political porty are members of a

union, neither the union itself ner its members should automatically be
treated as though it was . a cell or vnit of that political party.
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The right | to es’rabllsh and j |om an
or' amscmon WIThou’r dlscrlmma’rlon

QUALIFICATIONS
o Excephons ro FoA -are armed forces and pohce (IESCR arf 8 und ¢ 87 ILO)

0 Setting up an orgamsuhon must not 5|mply be o gmse for oﬁqlmng lllegc:l
- or crlmlnal purposes ' : 9 . _ _
:

RESPONSIBII.I?IES

: o The ulhmofe respon5|b|||ty for protechng humcm rlghfs ||es wrfh the :
b Government. . ST - .
i
g 2 The Governmem mc]udes qII arms of governmeni qnd lnstrumemclmes,

including the ]egls[ahve, executive and judicial arms, It qlso mcludes fhe
pohce and army and contractors &

The Government is also responsrble and uccounreb]e for the actions of
citizens in it's-territory and to ensure that they do not mfrlnge the human
rights of fellow cifizens or residents.

1 The right to life and p.érsoans_qfefy o
o RIGHTS : ' ' |

oA prlmory cnd fundamenfql enmlemenr of every person

g Crudial to 1he effecﬂve exermse of all other rlgh\‘s cmd freedoms .

o Holds spec;ul 5|gn|f|ccnce in Ic:bour Iuw

-
bk
[

n Especnally important because or the |mpcct whlch mfnngement hason
4|r|dustr|al peace and securlry the economy as. weil as generui peace .
and security of the nation. S S

T
o

Trade unionists when involved in pursumg trade union acﬂwﬂes have o
right to huve their activities proteded and not impeded by threats of
r"! vnolence or dctual viclence by government instrumentalities:

—

i o Trade unionists also have the right to receive protection of Government
from the threats of violence or actual viclence from persons or bodies
. opposed to their union activities.

i

O The rights extend to non-unionists when exercising their rights not to join
o union and eg choose 16 work when unionists are on strike.
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The r:ghf To freedom cmd securn‘y from

. QUALIFICATIO

r The rlght is not abso]ute. N o

- The rlghi is not guaranreed if. umomsts are breochmg cnmmdl Iaw or |f T

thenr actions tnvolve senous breaches of' public order or secumy :

m] RESPONSIBlLlTIES AR EREN SN .

q Arrest and determon should not be a ﬂrst Ime of c:ctlon in ’rhe context of' e
mdusfrlul action - : : :

I:! Ba[once is reqmred cnd fhere is nor alwuys o "brlght Ime between ’
what is mdustrlal qchon and. polmcal achon : P

B Protocols and gutdelmes shouid be" developed and promulgcfed so that
there is transparency cbouf when the police and or military should
become involved in matters relcted to Industrial action.

The rlght ’ro freedom of opmlon cmd

ex resmon

' u’ RIGHTS . PR LA A
o Every person has @ rlghf fo huve personal opmlons cmd to freely and
. publicly express them - : :

'!: Freedom if ¢ expressmn includes the rlght to reqd recewe or promo’re, or -
publlsh |nformct'rlon either orc:]ly or wnﬂen -

o Includes the rnghf to criticise governmenfs cnd thisir pollc:es A

o Specrul sngmflccmce in an. chour context. Trade unionists and o
organisations heave the rlght fo cntlmse government pollqes on economrc o
and social pohcues which offeci‘ the nghfs of workers and to overfly
expreass their views, ‘

o QUALIFICATION

O Freedom of expression’is not proiecfed if lt is defcmatory, )
discriminatory or contrury to law or Is likely to glve rise to serious
breaches of public order or security

o The right is a matter of balance so that it's exercise does not m'rerfere
wn‘h the rights of other persons who hold contrary views
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The rlghf ’ro freedom of Opmlon and

ex ,resswn

s By

RUR

o RESPONSIBILFES .~~~ 0 T
g The vliimate reSponsiBiIHy for pré?ectioh lies with the Government.

- & The Government is requured fo ensure that it d6es not restrict or limit this
freedom by inappropriate, surveillance of trade union activities or by
barning pubhcaﬂons or harassing cmd lnnmldcmng un:omsfs qnd fhelr
families - .

o The Government is required to take c:II reasonably available measures
to prevent mfrmgement of ?he rlght by others who may hold. differenf
. views: . ST Ce
g The measures to be 1aken depends on The level cmd nature of S
mfnngemems : ‘

o The Government is requ:red to ensure ﬂm? perpetrm‘ors of
infringements are appropriately dealt with at law.

o Unicnists should refrain from using extrcvagcmt and mflommatory
Iangque when expressmg their views .
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The right to freedom of assembly

' -_:i,RIGHTS o o - o
"G The right to freedom of ussembly and rlght fo demonstrate qre Ilnked to
the right of freedom of expression . .
o The right may take many forms including private arid pubhc meeﬂngs,
public demonsfrchons, sit-ins, stnkes, and plckehng A
o QUALIFICATIONS R
B Must not be lllegul or give rise to serious breaches of publlc order or
security
a RESPONSIBILITIES
o The uvltimate responstbnlﬂy is on Government to protect the rlght in law
and practice
O The responsibility o‘f ensuring balance between conflldmg rights
ulfimately resides with Government
o . The Government is required to take appropriate steps fo educate and
train its own instrumentalities to ensure that the freedom is not restricted

11 Use of forces of order should be in proportion to the danger to law and
order
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o RIGHTS

PR -2 Inherenf in the nght to q falr ’ma B the_:r h ‘_ro due process S
-1 Ai! detcunees should: be brought t6: tnul w:’rhout delay and the cuse .
e _-_should be heqrd and. defermmed expedlt:ous!y [ :
" o Due process mcludes the rlght 1o know'ihe case ugcuns'r 1hem, fo recelve
¢ legal advice, the rlght fo be heard und be represented at fnql by a.
 lawyer - L ; ;
-~ The court or trlbUndI is requtred fo be lndependenf ‘and unbmsed

o The court or tribunal should be uppropnately trained and be aware of
the basrc human rlghts and the provisions of the relevant ILO convenﬂons- ‘
50 1hc:t they dare’ appropti er cpplled ' e :
. There should be no intgrférence by Governmem‘ or any other § person to
" the mdependence of e court or- trlbunal in its deasuon makmg
processes ‘ : : S -

The right To a fcur ’rrlal by an

inde jendem‘ cmd lm"___ artial Tnbunal

o RESPONSIB[L]TIES

-1 The Government has the responmblllt)f to ensure fhc:t courts cnd Trlbuncls T
are suffluemly trqmed cnd resourced fo perform their |ud|cm| dutiés. )

" & The Government should at aII tlmes resped the lndependence of the
judiciary and ensure that nelther it ner qny other person mferferes with it -
judicial functions . '

o The Government should ensure that all appomtees ro fhe 1ud|C|ury are
independent of Governient - : :

o The judiciary also has a responsnblllry to ensure: access to gusﬂce and to
keep itself informed cmd that judicial processes are conducwe to fair
and timely demstons -
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COHCIUdinkg commenfs humqn r!gh’rs cmd
FoA - e T

a Engages The hlghesf humcn rlghts
o s« “critical component of Iobour relc:'rlons
m] Although government is requwed to guarantee and ensure

the basic rights, as a matter or pructlcul cchlevemen‘r it -
requires frlpar’me engagemenf o B

0 Needs:
o Well organlsed cnd respons:ble union ac‘hwﬂes
g Fair mdus’rno[ prcschces by employers '

o Effective governmenf protechon cmd systems to resolve conflrct

Respbnsible_'_empl‘;')yers PR
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Freedom of Association
Principies (Convention Nos. 87
and 98)

Jajoon Coue
Specialist - ILS & Labour Law
DWT Bangkok

Right to organise

SRERS without distinction whatsoever

wage-earners & independent {self-employed) workers, i.e.
anyone who pursues or is willing to pursue a living
through work

a both citizens and (regular & irregular) migrant workers

a public servants, workers of state enterprises & public
corporations

agricultural workers
workers in export processing zones / industrial estates

atypical workers (temporary, fixed-term, casual, part-time,
seasonal, informal economy)
armed forces and police (Article 9)
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Right to organise

o Right to establish and join organizations of their
own choosing
o by occupation, region, company, industry or sector

o And without previous authorization

o Registration
= is OK to ensure demaocratic functioning of trade unions or to
prevent financial fraud
is not OK if the registration procedure is too long and
complicated, or imposes unduly burdensome requirements
(i.e. minimum membership requirements)

Rights covered

a Free to draw up constitutions and rules
e.g. no minute detail of election procedures

o To elect representatives in full freedom
e.g. ho requirement to be employed in the

occupation since a certain time
o Free to organize their administration
Free to organize their activities
e.g. including political activities

o Free to formulate their programmes
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Dissolution

a Right of an organization not to be dissolved or
suspended by administrative authority

a ONLY if 1) has utterly ceased to fulfill its
mission, or 2) is a cover for fraudulent
activity operations

o MUST result from the decision of an
independent judicial authority; if it results
from the decision of e.g. the Registrar, then
the decision should not take effect before
appeal procedures have been exhausted

Rights covered

m Solidarity - Right to establish or join
federations or confederations of
organizations under the same guarantees

as for establishing first-level

organizations, including

o Right to receive assistance (incl.
international)

o Right to maintain contact and exchange
trade union publications

o Sending and receiving representatives

,‘4_‘
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Collective bargaining

o All workers
armed forces and police
administration of the State
but including e.q.
teachers
state enterprise employees
security staff for private companies
civilian employees in defense industry
workers in essential services

Collective bargaining

e States must promote voluntary collective
bargaining to regulate terms and conditions of
employment by means of collective agreements
and

o Ensure that employers’ and workers'
organizations enjoy conditions that allow the
organizations concerned to negotiate in the
widest sense among themselves with a view to
regulating conditions of employment
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Autonomy of parties to CB

g Minimum possible level of interference by the
authorities. Laws/regulations should ensure as
much latitude as possible with respect to:

o Subjects covered by CB (not only traditional working
conditions, but also i.e. management of retrenchment

o Level of collective bargaining

a Interventions annulling or modifying contents of
agreements fully entered into are contrary to
principle of CB

Promeotion of voluntary CB

2 bodies and procedures for the settlement
of labour disputes should be so conceived
as to contribute to the promotion of
collective bargaining (C. 154)

o Mediation and conciliation machinery
o Joint facilitating bodies at enterprise level
o Guidelines and rules of procedure for CB
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Compulsory arbitration

e In view of fact that voluntary nature of
negotiations is a fundamental aspect of CB,
imposition of compulsory arbitration is generally
contrary to the principle

o May be resorted to only in/for the following
o Essential services

o where, after prolonged and fruitless negotiations, it is
clear that the deadlock will not be overcome without
an initiative by the authorities

a Employees engaged in administration of state
o Acute national emergency

Anti-union discrimination

o Workers must be adequately protected against
acts of anti-union discrimination, e.g.

o employers refusing to employ workers by reason of
trade union membership

o dismissal for trade union membership or participation

in trade union activities

o transfers, denial of promotion, downgrading,
compulsory retirement, blacklisting, restrictions on
wages/benefits for participation in legal strike
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Protection against interference

o State must protect employers’ and workers’
organizations against acts of interference
from each other, for example

o protection from financial control

o establishing a particular union as a counterweight
to

o arbitrarily favouring one union over another for
collective bargaining purposes

3. Protective machinery

a Objective need for rapid and effective machinery to
ensure application in practice

Means impartial, effective, rapid, inexpensive means
to redress the grievances caused by anti-union

discrimination
B8 can be preventive or compensatory
o inquiries in trade unionists dismissals
o financial and occupational compensation
n reversal of burden of proof to the employer
o penalties
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Right to Strike

o Not explicitly mentioned in C. 87, but
considered an intrinsic corollary to the
right to organize

n Deemed a fundamental right insofar as it
is utilised to defend economic interests;
designed to enable workers to bring
pressure to bear on employers

Right to strike

All workers

= armed forces and police

o exercising authority in name of the State
= workers in essential services

m Acute national emergency
o All normal functioning of society has ceased
a Only to extent that situation persists



2 }

L ]

.o & 3 3

1

Essential services

= services which, if interrupted, would endanger
the life, personal safety / health of whole or part
of the population

Essential Service V2T Essential Service

o Telephone services s FEtralsum r2tnsey
o Air traffic controllers iyl

o Hospital workers Transport

o Public utilities {water, Radio and ée'avison
gas, electricity) woSdCasting

Restrictions

s Legal procedural restrictions are
acceptable, if they do not place a
substantial limitation on the right to strike

a obligation of prior notice to employer = OK
a prior exhaustion of voluntary mediation and
arbitration = QOK, if not too long

a obligation of secret ballot to validate strike
decision = OK
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C. 87 rights (art. 8)

o Trade union activities must be
undertaken with respect for the law of
the land

o Law of the land must not impair the
Convention’s guarantees

o Trade unions must conform to the general
provisions applicable to all public meetings and
must respect the reasonable limits which may be
fixed by the authorities to avoid disturbances in
public places

o Permission to hold public meetings and
demonstrations should not be arbitrarily refused

m Time restriction imposed by law on right to
demonstrate is not justified and may render that
right inoperative in practice
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Civil Liberties

o 1970 Resolution : absence of civil liberties
renders trade union rights meaningless

o Right to security of person and freedom from
arbitrary arrest

a Freedom of opinion and expression

o Freedom of assembly

o Right to a fair trial by impartial judiciary

o Right to protection of property of trade union
organizations

Political Activities

a 1952 Resolution : protection of freedom and
independence of TU movement

o Fundamental mission of TU movement is social and
economic advancement of workers

o TU movement may seek to establish relations with
political parties and undertake constitutional political
action as a means of furthering its basic mission

o Such activities must not compromise independence of
TU movement or its mission

a Governments must refrain from attempting to
transform TU movement into instrument of political
aims AND interfering in normal TU activities due to its
political activities
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o SUPERVISORY BODIES

i *"::"-OF FOA PRINCIPLES

e .VISAYAS WORKSHOP
.;‘TMARCH 2011 '

T;'"'I

- AND THE IMPLEMENTATION - |

- The Honourqble Professor Robyn Lcyton QC

~ Overview of presentation

o Prowde mforma’r:on abou’r fhe sfrucfure cnd role of

. the superv;sory bodles of the ILO o

o The imp;qiﬁr"rd nce -'_of The work of ‘rhe _SUpervisory
bodies in.the implementation of FoA principles.
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Supervisory mechanisms of the ILO

ILC
{International Labeur Conferenca

Yellow text indicates

Tripdrt.lf.e,Bodle;r ' Governing Body - Bl Conference
- Committea

CFA - ' CEACR
{Committee on - i {Committee of
Freedom of Experts}
Association)

T
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The supervisory bodies |

o Commlﬁee of Experis on ihe Appllcqhon of
) Convenhons und Recommendahons (CEACR)

O Conference Commmee on the Appllcahon of

5 Conventions and Recommendahons
L] o Committee on Freedom of Association (CFA)
|
T o Commissions. of Inquiry
| L o Ad hoc bodies
-
T
!

-
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Special procedures

o Complamis 6r Represeni
77- of freedom of c:ssocmcmon

-] Complamis mcty be mcde by member stcﬂes or’ by ‘
- worker or employer delegcn‘es fc the ILO Office. (article
26 ILO Conshfuhon) Wthh Wl" be pqssed to 1he CFA '

[« R'epreséntutiqn:s may be,mq'de'_by' w'orkérs orj
employer organisations to. Governing Body {article 24
. ILO Constitution) which may be referred to CFA -

Committee of Experts

o Up To 20 members

g Composmon appomtéd by Governmg Body on ‘rhe nomma‘hon
" from the Director-General of ILO Office:. ‘

‘o Reqmremem‘ to be mdependent ob|ect|ve and |mparho| '
o Quasi- judicial func’rlon and 'rcxke a. consensus approuch

" 0 The'role is fo qnalyse and evc:]ucte comphqnce by counmes '
with Conventions . :

o No complcmt mechanism is. reqmred

o Information sources primarily country reports prowded under
articles 19, 22 and 35 but also reference to ILO: reports and
other reports from “international bodies.

o Meet for 3 weeks each year
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Work of the CEACR

" @ Each year provide two maijor repb!"ts' with o
" anmexures T Lt

- = Annu_qi_-Repo_r‘r

O General survey

Annual Report CEACR = -
0 Annual Report - 7 |
- @ General report comprising two pd,rfs' -
u Part | is.an overview of the work of the Committee
= Part Il comprises the assessment made by the Committee on
each country by each convention
o Committee mckes‘ébservaﬁons, direct reqdesfs and
_ provides footnotes which identify concerning features
of the counﬁ‘y’ which require further attention by other
ILO mechanisms o
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Under Iar named Convem‘lons 2

o - Informchon is derlved from specnc:
19 for country mformcmon

Uest_g_'r_r‘l\_cld'e-un'c_rler article =
" 1 Best source of information. for m'rerpretahon und app[ucqhon of

' ILO Conventions.

- Gerleral Survey "Freedom of Assoctu’non and Collec’rlve
Bc:rgulmng

Committee on Freedom of Association

O An orgcn of The Governmg Body

i Trlpcrt:’re with representahves of employers cmd
~-workers : R

0.9 members’ Gnd an mdependent chcur s
' o Meefs Three Tlmes each year -

0 Examines complqus subm[f’red by Governments,for-;_"_':{). o
employers or workers’ organisations R

o Complaints can ‘be made and exammed even |f the
country has not rafified: the Convention 87 or 98

O Sources of information prlmquly documentiary,
submissions by parties as well as direct contact missions
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Work of CFA

£ Publlshes clec15|ons on cases whlch c:re numbered
consecuhvely » more that 2,500. :

o Can be found on the ILO Web51te :
oA Dlges’r of Prmc:ples derwed from cases is

published regularly wu’fh references 'fo the number _
of 'rhe ccses ' ' o

Why and how work can be '.:U_s'ed

al The)‘} deal with most aspects of'ILO instruments

0 The dnalysis: omd dec:swns made by boTh bodies is '
hlghly respected S

0 Not definitive m’rerprefcn‘lon (arhcle 37 2 of ILO
Constitution)” - S

0 Until 1CJ pronounces their views to the con’rrary,
their lm‘erpre‘raﬂon may be considered valid

0 Principle of good faith i in applying treaties - _
requires their views to be taken inte consideration
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.REGIONAL SITUATION AND RESPONSES
ADDRESSING IMPUNITY AND VIOLENCE
AGAINSTTRADE UNIONS
DOLE-REGION 7

EMPLOYMENT SITUATIONER:
Region - 7
% Share of Reg. -7

LABOR FORCE 3,039 7.8
EMPLOYMENT 2,809 7.8
UNEMPLOYMENT 231 8.1
UNDEREMPLOYMENT 461 6.8
EMPLOYMENT RATE 92.4%
UNEMPLOYMENT RATE 7.6%

) L o o

2 . 3

—) 3

) 7]

N R G B BN B S

=




] I

-l-f_“‘_)!- - H -

-
i

B
B .

ot

]

.

L.

[
R

L.

—
- AAL-J:L -

3

UNION SITUATIONER:

UNIONS REGISTERED - 967 . -
INDEPENDENT 295
CHARTERS/LOCALS 622
INDEPENDENTLY
REGISTERED BUT
AFFILIATED 50

UNION SITUATIONER:

WORKERS COVERED 18,886
MALE 15,048
FEMALE 3,838
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ISSUES

A. Adverse Stance of Management
Against the Union

Election conducted
Union win

One of the actions taken
Closure

< timing
% Reason
(AKBR)

o
.-cuf-?" d

CENTRAL VISATAS
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v" NCMB conducted con-med

v The three (3) cases involving the
parties filed in 2009 & 2010
however settled

v Election was conducted

v'Union Prevailed

v"Management Decided to Close
despite conciliation

v'Reason: Pay separation rather
than have a union specially that
there is 3"4 Party Inervention.

(AMI) S

CENTARL VISAVAS

Workers were Misled

¥'If workers are unionized, Management
cannot close the Company because
Union has to take over the Operation

v'Even during CE, and due to an
unconfirmed report that management
will proceed to closing the company
they prepared for a strike and stayed
inside the premises throughout
proceedings despite orders election
officer to clear the area.

(AMI)

Aon

CENTRALVISAYAS
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v End Result they got terminated and
given separation pay despite
intervention of Manila that the officers
made to report back.Thus CLOSURE
became an inevitable option.

Che=
st b b

CENTHAL FISAYAS
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Deviating from Union Issues to Other Issues not
Raised_in the Complaint after Termination

e ]

[

=
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£

v Upon seeking voluntary recognition, reply of

management, several members were removed

v Case for ULP was filed before NLRC-RAB by
union sympathizers, officers and organizers

v Upon registration 8 members were outrightly
dismissed by non-renewal of contracts on the pretext
that they were probationary and failed to company
standards

v Instead of resolving the issue of ULP, the case was
decided on the basis of the alleged incompetence
of teachers which never had any bearing in the
complaint

v Main issue of ULP was left unresolved
(CISFA-IU)

Ear
v

CENTRAL VISAYAS
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C Providing _ special _treatment to other
workers so as not to join, (as Alleged by the

Union).

-Night before election, most of the members
of the bargaining unit (as alleged by the
Union) were treated to an overnight beach
party -~ Mgt countered that the activity was
already part of their plan long before there

was a CE filed.

v~ CE was conducted

v In the midst of CE, petitioner (through
the Federation) together with some
union members walked out of the
proceedings and wanted the election to
be stopped

v unless there is TRO, EO cannit stop.
v CE proceeded, Union lost.
(M925C)
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Mixed membership (supervisors and rank-and-

file) - DT

v Mgt. moved for suspension of the CE
pending resolution of Petition for
Cancellation of the Union

v Petition for CE sent to BLR for Decision

v Per BLR ruling, remedy is purging of
membership and not cancellation of
registration

v Since purging is still to be done, case was
remanded to the region for immediate CE

v Thus, CE was conducted

v Since purging is still to be done, Mgt.
challenged all submitted list by the Union

v Result forwarded to Med-Arb to continue
the canvass

v After opening, Union prevailed

v (SPC) _W?,.u

CENTRAL VISAYAS

T

Jt ‘_
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E. Alleged closure of company without any
proof, however, proceeded in changing its
company name.

-« There is an-ORDER to conduct CE, but

0 Posting of Notice of CE was denied

0 EO was not allowed entry -~
company closed and bought by
somebody else

0 CE proceeded, however held outside
of company premises

O Votes casted were those of workers
whose case were still pending at
NLRC

0 While workers allegedly won based
on the list there was no more
company to bargain with (CMC)

— C ) 3 ) O O O .

: F. Declaration of company holiday on the day of

election (in two CEs)

|5t Occasion = warm hospitality
v’ management reception
v snack

v paraphernalias  presented to prove
readiness for election

v documentation like picture taking
v entertained inside reception area
v no transport available

ey
Yy

CENTRAL VISAYAS
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2" QOccasion = a bit hostile and adverse
v election officers” were not allowed to
disembark at company premises

v one-by-one frisking and rigid screening of
all  election officers (body check,
presentation of ID, validating names with
list submitted, etc.)

v no informal and casual dialogue

v no signs of hospitality from management

¥ not invited in any office premises

¥ no transport available

e,
.-.nuli’“

CENTRAL VISAYAS

Management Contention:

v holiday was intended for workers to
participate in the CE

v those who wanted were denied entry
because its holiday. Besides they were
paid

M
Wy

CENVRAL VISAYAS
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(. Non reconciliation of list of eligible voters

submitted by 2 contending unions

v Either party asserted to use their own list as
basis for voting S o
v As proposed by DOLE, use both list, neither of
the parties agreed

v Issue was left unresolved

v Parties were made to manifest their respective
allegations and counterallegations (from 8:00
am — 3:00 pm)

v Negotiation between Mgt., Union, Regional
Director and Sec of Labor through phone

v Though getting late union insisted to proceed
with the CE, hence EOs were not allowed to
leave even beyond 5:00 pm

v Gate was closed, barricade was set-up, EOs
were detained inside the van

+ Police intervention freed the EOs

CENTRAL VISAYAS

Stop CE at the instance of Petitioner due to lack of
interest

¥ Union represented by Atty-in-fact filed petition for

v Petition was granted

v It Pre-EC petitioner attended and date was agreed
left unresolved was the inclusion exciusion

v 2 Pre.EC petitioner failed to attend instead through
phone promised to submit PP

v Simultaneous with Pre-CE management filed
cancellation of union certificate of registration

+  on the other hand, PP not submitted
< CE proceeded

v During CE Atty-in-fact send a letter thru fax directing
EQO to stop the CE due to LACK OF INTEREST,

(RRI)

....f__ £

CENTRALVISAYAS.
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PROGRAMMES and

RESPONSES IN THE

ECONOMIC ZONES
IN THE REGIONS

MR. SANSALUNA A. PINAGAYAO

Zone Administrator, MEZ & Special Economic Zones in the Visayas & Mindanao
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The Special Economic Zone
Act of 1995

Reinforce government’s efforts on:

’Ihv.estﬁ‘i'en"t'_;Prqmotion
 Employment Creation

Export Generation

PEZA ECOZONES

64 Manufacturing or
Industrial Estates

148 IT Parks (31) and

IT Centers (100)
12 Tourism Ecozones
2 Medical Tourism Park (1)

Medical Tourism Center (1)

13 Agro- Industrial Ecozones
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ECOZONES IN REGION VII

_ AD Gothong IT Center, Mandaue City (1)
Arcenas Estate IT Building, Cebu City (1)
Asiatown [T Park, Cebu City (55}

Bigfoot IT Park, Lapulapu City (1}

Creativo IT Center, Cebu City (1)

Cebu IT Tower, Cebu City (1)

DBP IT Plaza, Dumaguete City (1)

DG3 IT Center, Cebu City (1)

Eros Building, Dumaguete City (1)

Federated IT Park, Bacong Negros Oriental (1)
HDMF-WTCIIT Center, Cebu City (1)

HVG Arcade IT Park, Mandaue City {1)

® & & & 8 & ¢ & & 0 & . @

ECOZONES IN REGION Vii

Innove IT Plaza, Cebu City (1)

JY Square IT Center, Cebu City (6)

JY Square IT Center lll, Cebu City (1)
Lexmark Plaza, Cebu City {1}

Mango Square IT Center, Cebu City (4)
Oakridge IT Center, Mandaue City (1)
Pioneer House Cebu, Cebu City (1)
ﬁc))binson’s Cybergate IT Center, Cebu City
o Synergis IT Center, Cebu City (2)
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ECOZONES IN REGION Vill

. Leyte Industrial Development Estate-
SEZ, Isabel, Leyte (2)

+ New Jubilee Agro-Industrial
Economic Zone, Baybay, Leyte (1)

« Samar Agro-Industrial Ecozone,
Calbayog City, Samar (1)

o Leyte Information Communication
Technology Park, Palo, Leyte (2)

Y& INDUSTRIAL RELATIONS PROGRAMS

IN THE ECONOMIC ZONES

Monitoring of labor laws compliance in
the economic zones
- labor standards
- labor relations
- occupational safety
- employees’ welfare
- employment placement facilitation

(
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INDUSTRIAL RELATIONS PROGRAMS
IN THE ECONOMIC ZONES

Constant coordination with DOLE and
its affiliate agencies concerning
issues in the zones

- DOLE-PEZA MOA
- DOLE-PEZA-VERITE MOA

INDUSTRIAL RELATIONS PROGRAMS
IN THE ECONOMIC ZONES

Continuing worker and management
education on current labor laws and
best practices

- Workers’ Education on Workers' Rights
- CEO Forum on Labor Issues
- DOLE/ILO sponsored trainings for PEZA officers
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Bl INDUSTRIAL RELATIONS PROGRAMS

IN THE ECONOMIC ZONES

Conduct of conciliation/mediation on
issues between workers and
management at the zone level

- Workers’ Assistance

Thank you.
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Follow-up Actions to the HLM:

TIPC-Monitoring Body

] Specific Cases Before the ILO
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Quickly
Region 7 Stats as of Dec. 15, 2010

Total No. of Unions - 967
Membership 18,886
Unions with CBA 113
Unions without CBA 43

Verite-initiative Mulﬁ-stakeho’l’ders on FoA Compliance
Promotion of Tripartism & Social Dialogue

8 Tripartite Industrial Peace Councils

3 Indusiry Tripartite Councils with Voluntary Code of Good
Practices, which benchmark best practices in the Industry
(BPO, Education and Tourism)

Labor-management Education Programs

PH Commitments

PH will ensure expeditious investigation,

prosecution, and resolution of pending cases concerning
alleged harassment and assassinaiion of labor leaders

and trade union activists.

..., the PH will create a high-level tripartite

)

monitoring committee within the ambit of the National
Tripartite Industrial Peace Council (NTIPC), chaired by

the Secretary of Labor and Employment, with clear terms

of reference as to its mandate and whose membership
shall come from federations and national unions
regardless of affiliations.

DOLE-Burean of Labor Relations, 30 March 2014
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PH Commmitments

= . .. PHwillwork closely with the ILO, its social
partners from labor and employers sectors, and other
stakeholders, to establish a Technical Cooperation
Program (TCP) that will raise the awareness and
strengthen the capacity of all relevant government

institutions including the social partners in the promotion
and protection of labor rights.

G e , the PH is working on the proposed
{egislatwe reforms to further strengthen frade unionism
and remove obstacles to the effective exercise of labor
rights.

DOLE-Bureau of Lakor Retations. 30 March 2611

PH Commitrments

. PH will ensure expeditious investigation, prosecution, and resclution of
pending cases concerning alleged harassment and assassination of labor leaders
and trade union activists.

Evaluated and built a comprehensive inventory of the cases
with identified future actions required in each case to
ensure the investigation, prosecution and conviction -

b

Creation of Special Task Force (STF on ELKs & EDs) in
the Department of Justice and Creation of a National
Monitoring Mechanism (NMM) -

LY

Cac i wh gt e gl gty e w0 L paan e me owie

- Strengthen the operational t':ap'ability of the PNP and AFP
- to foster an enabling environment for the enjoyrment of
. constitutionally guaranteed civil liberties and trade union
rights -
~ o N

DOLE-Bureau of Labor Relattons, 3¢ March 2011
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PH Commiitments

: _the PH will create a high-level tripartite monitoring committee within the
ambit of the National Tripartite Industrial Peace Council {NTIPC}, chaired by the
Secretary of Labor and Employment, with clear terms of reference as toits
mandate and whose membership shall come from federations and national
unions regardless of affiliations.

- Creation of a high-level tripartite monitoring
committee within the ambit of the NTIPC -
.
" Reforms towards Improving PH
Productive Labor Practices through

Proactive Engagement of the Social
Partners -

DOLE-Bureau of Labor Relations. 30 Rarch 2011

PH Commitments

. PH will work closely with the ILQ, its social pariners from labor and
employers sectors, and other stakeholders, to establish a Technical Cooperation
Program (TCP) that will raise the awareness and strengthen the capacity of all
relevant government institufions including the social pariners in the promeotion
and protectlon of [abor nghts

: The five to six years Technical Cooperatlon
. Program {TCP) with the 1LO is currentiy
: searching for potential donors including the US

Department of Labor.

Pending the implementation of the TCP, PH
. and the ILO has started the conduct of short
term awareness program on the principles of
. Freedom of Association - the first was the
" three-day Natlonal Conference last December
- of 2009, in 2010, 6 FOA activities were
- \conducted {7th is the Visayas round)

DO EBuragu &f Labor Refations, 38 Mavch 2011
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PH Commitments

ot e ... the PH is working oh the proposed legislative reforins to further
strengthen t{ade unionism and remove obstacles to the effective exercise of
fabeor rlghts

Proposed reforms in the Labor Code 5 pnonty
bills; constitution of a trrpartate small group

lnterlm admlnlstratwe measuras — 3 Department
Orders, 1 PSLMC Resalution
» A R - R - .
Updating of the Guidelines — Revised Joint PNP-
PEZA-DOLE; Operational Rules of Procedure for DO40-
G-03

Strengthenmg of relevant state institutions -
CHR; WPP; Institutionalization of TIPC & ITCs

DOLE-Buraau of Laber Relauons, 30 March 2011

L
1] .TIPC Momtormg Body

[j jNTIPC Resolution No.1 52010 dated 20 Jan. 2010,
- constifuted the TIPC as the High Level Tripartite
A Monitoring Body on the Application of International Labor
: Standards, in particular ILO Convention on Freedom of
T .Association and Protection of the Right to Organize
iy '(No.87).

T [Tt shall -

. Facilitate “out of the box solution” to long-standing
j CFA cases;

T 2. Monitor and report progress on active CFA cases; and
= Facilitate gathering of relevant information on
L . complaints submitted to the ILO and evaluate and
11 recommend appropriate action/s
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TIPC Composition = Same for TIPC-Monitoring Board
under EO 49-98 {expanded the sectoral representations):

v 20 —workers (FFW, TUCP, APL, TUPAS, PDMP, NCL,
AFW, KMU?, BMP? plus other invites)

v’ -20 — employers (ECOP members)

v  Government

“TIPC- Monitofing Body

It has Operational Guidelines on -

1. Docketing of ILO Cases/Complaints;
2. Case/Complaint Profiling;
3. Case Evaluation/Recommendation and Convening

of the Body; and _
. Deliberation, Adoption and Submission of Tripartite
Observation.
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Process Flowin
. the Reporting of
'ILO Cases

‘TIPC - Monitoring Body e

TIPG-Monitoring Body has adopted Resolution Ne. 1, seties of
2010, on 25 June 2010, using the ILO criteria of admissibility
of cases/complaints, classifies ILO cases with allegation of
extrajudicial killings, harassments and abductions into:

U possibly labor-related _under ILO Convention 87 if the

circumstances of the case constifute infringement of trade
union rights, or

QO possibly not labor-related under ILO Convention 87 if the
circumstances of the case will not constitute infringement

of trade union rights.
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“TIPC - Monitoring Body

TIPC-MonitoringBody
Works —

1. Comprehensive inventory of cases pending before the ILO
supervisory machinery. Inventory was prompted by
incidents of repeatedly raised cases/incidents.

. ILO Case: Neo.2528 - contains allegations of 39
cases/incidents of killings (47 victims killed, 3 wounded); 11
cases of abduclions (30 victims); and 16 cases of
harassments (105 viclims), or a total of sixty-six {66) cases

“affecting Kilusang Mayo Uno. leaders and/or members.
The TIPC-Monitoring Body has adopted Resolution No. 1,
series of 2010, on 25 June 2010.

3. "Outofthe box” _

4. Other cases — pending and new cases
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- 4. he i mxt 3 faw- enfor*emﬂnt oiﬁ;ﬁer even ;’f iie would be f.‘&“fif?u‘:‘ ag
o - other law. enforcement officers. In such 4 case. only the immediste memb#rﬁ i

T

PRIMER ON THE

Wit ’%EME ﬁ%ﬁ?ﬁﬂﬂi}? SECURITY. Azm _ ﬁéﬁif

AT {gw ‘&‘Q &?3“

Q. WHATIS THE ‘@E’fﬁ‘ﬁ&% P%TECE@?{, g?{,‘zm*rsf AND Emsm,ﬁ;{%'{;

T HRLA, Mg 9&1}

& Tha ',‘x:’f_liff o)

- prafiting Wwitaoss ri_lxt and bﬁne
- agdmiited ito fi} FL EPmcrtam

Q. WHO ARE COVERED {wng m‘,ﬁzc"r

A Any person who has witnessed or has kﬂ{xwigugﬁ #‘? or nfprrn
commigsion of & crime and has festified or is testifying or abont o t‘

inthe P?th’aé’n prwaded that

3.. *“:e ﬁ“&u ga m ﬂ#m:h 15 ie smem

3. he or =y *r_ux:;hfr {vf' hiz f‘ﬁazgy within: ﬂ_e second - civil " de
- cenzanguinity or affinify 15 subjected ) threats 1o his dife of bodit
there iz a like hood ‘that ke will be

ccmspte& to prevent }ﬂm from teﬁ!ﬁ? 5
rax_tf‘a- or an ar"m}nt of F his ?Sﬂ"timi}!liﬂ ansi j

of hig Tamily may avau ﬂiﬁfhﬁl"i‘rﬁﬁ iaf thsa pmtpcﬁm for undﬂr the Rt:%:

o]

- In cate of legislative investigation in aid !Pvrziﬁ on,; a’mii';tﬂawc with his f-ki:zrwss
COnEENt, npon 1 the recommendation of the Eemeiaﬂ% commiitiae Wh?re Iis testtmoany
needed when in its judgment there iz preszing necessity therefors: Pravided, That -

ami h recommendation is approved by the President of the Eenate or the S!}rake: ofihie
Honse of Representat ative, 43 the case a.av be

. Any pefson sﬁk haﬂ parts*spates. in the commission ofa evime and dezires o be
vitness for the State, when ever the I:::iiwﬁ:zf {:rcz,mstdﬂce“ arg prf“f‘i’ii o

- 1 theé offense in'which his teﬁsmmy will be urﬁfi i & prave ;eiamv aﬂ defmea

-under the Revised Penal- ’L»:r de or iy &igﬂ\’a}&&f under: mat'a} laws;

2. thare a%ss:ah.*ﬁ necs:mxtv f{w hzr' te,,m:rmnv
3. there is no other divect evidence avaiid‘afe for the pr Sﬁfﬁ* prs:r:,ew*mﬁ si
otfense committad, :

4. hiz testimony can be « ‘Lﬁ‘iﬁ.ﬂf .13, cor :Em:ateé on ifs material points;

5 ke fiase_-, ot appear to e the most guilty; and
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D An aéﬂused'disﬁmfgeé from an infermation -or crimnal mmpiamt 1}3? the comt in
order that ke may be a State Witness pursant to the pmvzawns of Section & & 106F
Rule 119 of the 1985 Rules on Criminal Procedures, ag amended, and who. iz
qualified nuder the Act. {section 1, Title III Itnpi.,rz,ehtmg Ruias dﬂd P\mgulatmm; e

: mtmzdatim or harassmaﬂt dzs{,
 tolerable level . When the cirtumsta

Witnees from empia}meut after securing. clearancs’ from the D

Q. WHAT ARE THE RIGHTS gﬁ*ﬂ—gﬁmﬁ OF A mmss ﬂGVERE}} dee
mzsﬁ THEPROGRAM

: +t‘r fh_g fﬂiﬁi‘ﬂ'i{"g cmflf’nf rL-m

determmf

mat"’aﬂ 1ssueci bt,r "ize E‘epazm_em '
mﬂ"xm & permd of tmrty uﬁ} days‘ﬁ'ﬁ.n thedate witen fhe 'mmsss ia:,
*pf_‘."iéd for work: Provided, farther, that i the ozsa’ '"f_f? :
permanent reIccazm_l the. emplover shafl have the ogtnm o 1 femwa the,_
: _ épaxtmﬂz_t ’
apen the mmﬁf_memsatmn ai the Deparﬁm eﬁt ‘L&bﬂ and fﬂlp}i}}ffﬂ eat

Lids R __.q_p_

ba ;}md his eczivalent salariag or Wigss FMB“pﬁﬁde to the number'of days-
of ahsenge ammzmwd by the Program: For purposes of ih!v: At Fraction of
a day. chall constifute a full day Sﬂlﬁf‘jf of ‘wage. Thig gzwmmn shall be .-

ﬁmi' wjtf g W}m ’?ag}eg fg i’PPf‘:?‘{‘ 'h'-i- L? w{sﬁ' bes;,guw m‘" Wif*'u:- o {jﬂ‘y ghatl

: am:lwa 353 t& }mrh gﬂvemmani and pm"ate ﬁnﬂimfr .

o “he ‘pwvid d with veasonable tmvelmv expm&ea snd mhezstﬂﬁca

allowance by the Fmgmm in such amonst 5z me E#partmeni may defermme'
for his ‘atténdance in the court, body. or authfmhf whére his testimony is
required, as well as conferences aﬂd mter*"ews ’Wjﬂ'z pfo;:emtfare o

iivestigating officers.

To be »atw*sed wx& fres madical tf:ﬁatmmt hospitalization and mudmm&a '
for any injury or iliness neur ed of suifered b} him becanse of witness duty
in any private or public hospital, clinic, or & any such institation at the
expense of the ?i'ﬁgf’aiz}

¥ a Wilness is killed because of his partic paiwﬁ i thu Pmb"t’m hig, heirs
maii be entitied to a burial benefit not {exs than Ten "ﬁr@ma:.é (PIG 000.00Y
from the ?fc-g*.sz_t exclusive of any {aﬂ'z*s similar benefi he may eiititled to
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The Hon. Professor Robyn Layton QC
Mr Jajoon Coue

- - N

» IMPUNITY AND INVESTIGATIONS
» INVOLVEMENT OF AFP AND PNP IN LABOUR
DISPUTATION

» RELATIONSHIP BETWEEN IMPUNITY AND _
UNDERLYING CONCERNS ABOUT EMPLOYMENT
ISSUES?

» WHATACTION CAN BE TAKEN
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IMPUNITY AND INVESTIGATIONS

¢ howshould investigations e what are the initial
beinitiated (isa  experiences with the
complaint required ?) : eXpanSi on of the

* how credible must NTIPC’s mandate to
allegations be before tor all £
investigation is triggered? monitor A1 CAses o

« to whom ? by whom ? alleged anti-union

should an investigation violence etc ?
be conducted (CHR, ¢ benefits and
Regional Prosecution, advantages of the

PNP, DOLE, PEZA -
specify for each of the
types of allegation

various investigating
authorities ?

IMPUNITY AND INVESTIGATIONS

* who should gather * what are some of the
informationand how ?  challenges to obtain

* what level of speedy action and
evidentiary outcomes ?
satisfaction isrequired e are there special
before prosecution concerns where the
moves forward, and alleged offenders are
who makes that public authorities ?
decision ? ¢ has sufficient use been

 what are some of the made of "writs of
challenges of amparo” or “writs of

»
obtaining evidence ? habeas corpus”?
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INVOLVEMENT OF AFP AND PNP IN
LABOUR DISPUTATION

¢ do they play a preventative role in labour dispute? If
S0, is it
« self-initiated, or
» requested by employers, or
» requested by government, or
» requested by workers (e.g. non-union members) ?
s do they play a role in actual disputation, e.g. at times
of collective bargaining, picketing, lock-outs, strikes ?

If so, do they have access to workplace premises or only
out31de premises ? :

VOLVEMENT OF AFP AND PNP IN
LABOUR DISPUTATION

¢ do the PNP guidelines or standard operating
procedures define these roles Are there any
challenges with the application of these guidelines
or procedures ?

s are there guidelines to help the AFP and PNP
determine whether their intervention (or the
extent of intervention) is warranted by
sufficiently serious offences in relation to criminal
law or breaches of law and order ?
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N'VOLVEMENT OF OT

GROUPS IN.LABOUR DISPUTATION- -

» Are there other armed groups which are involved in labour
disputation?
s Ifso,isit
« self-initiated, or
* requested by employers, or
* requested by government, or
« requested by workers (e.g. non-union members) ?
* What role do they play e.g. at times of collective
bargaining, picketing, lock-outs, strikes?

* Do they have connections with groups or
organizations not directly connected to employment
relationships?

RELATIONSHIP BETWEEN IMEUN]TYAND

CONCERNS ABOUT EMPLOYMENT ISSUES?

¢ Do you think that the problem with impuni

arises in part from UnderlyinF Concerns About
Employment Issues such as labour contractors,
cooperative arrangements which have the effect of
detracting from workers’ rights to

« fair wages,

« security of tenure and

» fair protection in employment

o Are there sufficient mechanisms to address these
concerns through dialogue or enforcement ?
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CASE 1:

1. Assuming that Happizonia has institutions similar to those of the Philippines,
where can the union address its claim of intimidation?
1. DOLE {SeNA; Through TIPC; NCMB to conciliate parties; NLRC to act on
ULP) ' :
- =~ 2. ‘CHR (File a complaint and investigation will'be conducted)
3. FFL (Extrajudicial /judicial intervention through the assigned military
commander in the area)

2. How would the trade union have to frame its claim to receive protection?
¢ A threat to the very existence of the union

3. At each of the various authorities, what level of proof would the union need
to bring for its claim to be receivable a prompt further investigation?
DOLE (SeNA-Request for Assistance)
PNP (Investigate upon the request of labor or union officials)
. FFL (Request for assistance (verbal or written))
NLRC (Substantial evidence e.g. testimonies of witnesses)
NCMB (Request for assistance (verbal or written))

e N o

CHR (Request for investigation)

4. What sort of protection would the union ultimately receive?
a. Aninjunction of the employer to desist from further “invitations”, except
NCMB

5. Could the employer have the action declared an illegal strike, and
subsequently fire the union leaders?
e NO

CASE 2

1, Where does he go?
¢ Police (To blotter the incident for investigation)
» DOLE (SeNA)

2. What sort of investigation will such case trigger?
» Criminal
¢ Administrative

3. Burden of proof?
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¢ Medical Certificate

¢ Blotter Report with the copy of the Affidavit of 2 witnesses
4. Likely outcome?

* Claims paid

Facts/Problems:

1. Something wrong with the problem

2. Perception of the union as to the presence of renegade is a threat to the
organization

3. Presence of military is a threat

4. Management invited the soldiers to protect the interest of the management

5. No clear definition of intimidation, threat, harassment {Assume that there is
intimidation)

6. Agreement between military and management is not clear

7. Look at how the CBA was negotiated

Issues:

1. Presence of FFL
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Workshop Output Group 2 - AM Session

CASE1
Question 1

Assuming that Happizonia similar to those of the Philippines, where can the

. trade union address its claim of intimidation?-

Answer:

The group agreed that the appropriate agency to intervene is the DOLE. It
was then discussed and agreed, that DOLE can make clarifications, investigations {or
any other kind of measures of interference as may be defined within the offices’
jurisdiction) through the DOLE mechanism called SENA. The SENA then will set a
meeting with parties involved and  National Government Agencies (NGAs)
concerned, [PNP, LGUs, CHR and other appropriate and relevant agencies] to
investigate and come up with measures to address the case of intimidation to the
union in the Bango Banana Plantation.

Question 2
How would the trade union to frame its claim to receive protection?
Answer:

The group agreed that such act, as stated in the case, can be classified as
Threat to the existence of the union.

Question 3

At each of the various authorities, what level of proof would the union need
to bring for its claim to be receivable and prompt further investigation?

Answer:

The union can write to the DOLE requesting intervention to the alleged
intimidation, and requesting to call the parties involved for a conference on the
presence of military and to take immediate action on the same.

Question 4

What sort of protection would the union ultimately receive?

Answer
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The Union can request an order from the court restricting/stopping a
company from inviting the military within the premises of the company.

Question 5
Answer

It cannot be considered as illegal strike, since such act can is only an
expression of their freedom of association.

CASE2
Question 1

Where does he go?
Answer

First to the police to blotter the case; then to the employer to ask for
reimbursement of medical expenses.

Question 2
What sort of investigation will such case trigger?
Answer

In the event the case triggers, he will proceed to the grievance machinery of
the company.

Question 3
Burden of proof?
Answer
The burden of proof lies o the claimants.
Question 4
Likely outcome?
Answer

Employer will pay for the medical expenses incurred.
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GROUT 3
Rapporteur: Ricky Vega (FFW)

CASE1

QUESTION 1

o~ AFP - Send a letter appealing to AFP for it to pull out the deployment of AFP

troops as it is not necessary for lack of subversive activities in the
establishment.

NCMB - Preparatory course: file for PM, as there is no clear threat of
intimidation.

NLRC - Anticipatory - File a case of ULP in NLRC. LA - order management
to desist from inviting AFP troops.

QUESTION 2
* Interference in TU activities

QUESTION 3

AFP - Just an appeal to AFP authority to pull out the deployment as it creates
an atmosphere of fear among the union members

NCMB -accomplish form for PM

NLRC - file a complaint with Labor Arbiter for ULP; if proceeding is ongoing,
submit substantial evidence.

QUESTION 4

Injunction of the employer to desist from further investigations (from further
enjoining AFP troops)

Get assurance from AFP personnel.

NCMB - commitment/agreement of parties to desist from continuing with
deployment of AFP troops}

NLRC - LA orders management to desist from inviting AFP troops as it
interferes with the right of employees to exercise their right to self-
organization

No temporary stoppage of work, so it is not a strike. It is covered by the freedom of
expression protected under the Constitution.
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CASE2

. Where does he go?

Go through the procedure.

* PNP - blotter incident before going to the Courts;

e Submit for medical examination. Secure medical certificate.
¢ Court - file civil case for damages with the Courts

. What sort of investigation will such case trigger?

e Investigation to determine whether management initiated activities to curtail
right to freedom of association

. Burden of proof?

¢ Substantial evidence

. Likely outcome?

e Settlement
» Payment of actual damages (loss of income and medical expenses; attorney’s
fees); moral damages; SSS disability; exemplary damages
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Group 4

The Case of Bango Banana

Where the trade union could address
its claim of intimidation?

Dialogue with Management
through the LMC to verify if
there are bases for their
feeling of intimidation
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How would the trade union have to
frame its claim to receive protection

If there are no resolution
during the LMC, the trade
union could file for
interference in trade union
activities

Level of proof

All information
gathered during the
LMC meeting
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What sort of protection would the
union ultimately receive?

If the issue is settled at the LMC,
no more need for injunction. If
not settled, an injunction of the
employer to desist from further
“invitations” to be issued by
appropriate court

lllegal Strike?

NO
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Case 2

Where to go?

Report first to Barangay then to PNP to
blotter the case, then to the proper
Court if needed.

What sort of investigation will such
case trigger?

If settled in the Barangay mediation,
the case is closed. If not proceed to
police investigation
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Burden of proof?
File prevention mediation
with NCMB

Likely outcome?
Compromise settlement
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issué of unionismby  -Provision of
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‘4. Lack of - clear Improvemeritof .. . Enhancementof Trainingof -~
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1. Lack of
informationand
educationof the
rightto self
organization
specificallyin the
workersin BPOs

Coordinate with
DepEdand CHED
Directorsto drafta
MOA
institutionalizing
Labor Education for
Graduating
Students (LEGS) to
allschoolsand
collegesin Region 8

Harmonize Labor

education program’

to different DOLE
agencies and other:
institutions

Enhanced Advocacy
Seminaron Labor
Education
specificallyon ILO
Convention 87.
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Standardized
Refresher Coursefor
Unionsand
Managementon
Labor Laws/Labor
Relations/Human
Relationsand
Productivity
Seminars every two
years

2. On enforcement:

For Self Assessed
Companies:

Need for Union
Representative
sitting on Self-
Assessment
Committee to
undergo Basic
Occupational Safety
and Health (BOSH)
Training

DOLEto draftand
A.O.foral Union

represcntatives to
undergo BOSH and
other international
laborstandards
training before
gitting in the
committee.

Seminars for Union
Representatives on
BOSH Trainingand
Labor Standards
Procedure
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For LGUs to make a
Resolution to
require
establishmentsto
undergoseminars on
FoAand other
international labor
standards before
issuance of business
permits

Regional
Development
Council (RDCs) to
malkie an intiative in
passing the said
Resolution.
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Leaders/
Organizers
specifically
BFOs
Contractual
Work
Arrangements
were
constructively
dismissed

DOLEto draftan
A.O.requiring BPOs,
Contractorsand
Sub-Contractorsto
attend FoA Seminars
before issuance of
clearance certificate.

2: On Issties o p

Advocate Sccial
Dialogue

Bring this matter to
RDCs

Advocate/Training
HR Personnel/
Ownersof BPOsand
other Contractors
and Sub-Contractors
on Freedom of
Association
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2. Blacklisting of
workersfleaders
who have
organized as
Rural Workers
Associations
{RWAs) whichis
noteven for
purposesof
Collective
Bargaining

Focuson
Enforcementand
Monitoring
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