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B& Lao ddng-Thuong binh va Xa héi cda nwdc Cong hoa X3 hdi Chu nghia Viét Nam (sau day
duoc goi tat 1a “Chinh phd”) dang chd tri viéc slra d6i Bo luat Lao dong 2012. T6 chirc Lao
déng Qudc té€ ILO hd trg qud trinh nay, bao gdm viéc Van phong ILO (goi tat 1a “Van phong”)
cung cap tw van ki thuat d&i vdi nhitng sira d6i trong B luat Lao dong théng qua van phong
t& chirc tai Ha NoOi va Dy an Khung khd Quan hé Lao ddng Mdi (cdu phan Bd lao dong Hoa
Ky).

Trong b6i cdnh dd, can cung cap cho Chinh phl va déi tac xa hoi cac thong tin va huéng dan
ky thuat vé mot s6 van dé hién dang dwoc xem xét trong qua trinh stra ddi phap luat. Cu thé,
Chinh phU va déi tac xa hoi mong mudn huéng loi tir hwdng dan hién hanh dé dam bao phu
hop véi céc Cong wéc cla ILO cling nhu tim hiéu cdch thirc ma cac quéc gia twong dong véi
diéu kién cda Viét Nam da thuc hién dé dam bao sy phu hop dé.

Van ban nay trinh bay vé mét trong nhitng van dé dang dugc xem xét trong viéc cai cach
phap ludt nay: d6 Ia dinh nghia vé quan hé viéc lam.

Chuan bj tw van ky thuat cua ILO

4. Van phong tai Geneva d3 xem xét cac van dé dwoc néu va trd |0i cédc cdu hdi dya trén cac

tiéu chuan lao déng qudc té& cling nhu so sanh phdp luat va thuc tién vé lao dong cla céc
quéc gia khac.

Van phong mong mudn 1am rd rang nhitng binh luan nay khéng lam anh huéng t&i nhitng
binh luan do co quan cé trach nhiém cuta ILO cé thé dua ra dé gidm sat tudn thu vdi céc tiéu
chuan lao ddng quéc té.
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Cac van deé cu thé

Hwéng dan vé cach thirc dinh nghia quan hé viéc lam trong phap luat lao
dong

6. Cac tiéu chuan lao dong quéc t& vé dinh nghia quan hé viéc lam duoc dua ra trong Khuyén
nghi cba ILO vé Quan hé Viéc lam, 2006 (S6 198).

7. Doan 4, diém a cla Khuyén nghi s6 198 kéu goi cac chinh phu, cung véi cac ddi tac x3 hoi,
xay dung chinh sach qudc gia cung cap huwdng dan dé thiét 1ap hiéu qua quan hé viéc lam va
phan biét gilra ngudi lao dong dwoc thué va ngudi lao déng tu doanh. Nhiéu hé théng phéap
luat lao ddng giai quyét van dé nay bang cach chia cac d6i twgng nay vao hai hang muc khac
nhau la nguwoi lao dong lam thué phu thuéc (dependent employees) va nguwoi lao déng tw
doanh ty chd (autonomous self-employed). Mét s& nudc khac dua ra nhirng y niém vé quan
hé viéc lam mang tinh da ting va phic hop hon. Trong dd, cdc hang muc ngudi lao déng
trung gian (intermediate status) dugc huwdng mét sé quyén quy dinh cho ngudi lao déng lam
thué phu thudc.!

8. Khuyén nghj s6 198, doan 9, cé néu rang viéc quyét dinh quan hé viéc 1am cé ton tai hay
khong cé thé chu yéu dya trén cdc yéu té thuc té (facts) lién quan téi viéc thyc hién mét
cOng viéc va viéc tra thu lao cho ngudi lao dong, bat ké méi quan hé dé dugc quy dinh dudi
hinh thirc ndo, cé hop déng hay cich thirc khdc, ma hai bén d3 thoa thuan (nhadn manh
thém).

9. Phan 4nh Khuyén nghi s6 198, trong da s& cac hé théng phép luat, nguyén tic “thuc té wu
viét” (the primacy of facts) vuot |én trén hinh thirc hop dong.” Vi du nhw Brazil, Nhat Ban va
Han Quéc.

10. O Brazil, toa an nhin chung &p dung nguyén tic nay, khéng quan trong tén goi quan hé giita
ho 13 gi, vi du “tw doanh’, ‘thyc tap’, ‘cong viéc ty nguyén’, ‘hd trg’, ‘cdng viéc ngau nhién’.
Diéu quan trong 13 cong viéc d6 d3 dién ra va chiu quan ly trén thuc té.?

! Countouris. N. 2011. “The Employment Relationship: A Comparative Analysis of National Judicial Approaches” in Casale,
G. (ed.) The Employment Relationship: A Comparative Overview (Geneva, International Labour Office),trang 36-37.
Countouris chi ra ring “phap danh (noman iuris) ca mbi dang quan hé lao déng cé it hodc khong cé gid tri néu duoc dit
ngoai bGi canh ly luan phap ly va dp dung thyc té cla nd”.

2 |LO: The Employment Relationship: An annotated guide to ILO Recommendation No. 198, (Geneva, 2007), trang 32. Cé
trén website: http://www.ilo.org/ifpdial/areas-of-work/labour-law/WCMS 172417/lang--en/index.htm [22 thdng 3 ndm
2007].

3 Xét x{ clia Toa an Vung, Vung 4 (Tribunal Regional do Trabalho da 42 Regiao, 92 Vara do Trabalho de Porto Alegre), RTOrd
0021587-30.2014.5.04.0009, 2017. C6 trén website: http://s.conjur.com.br/dl/sentenca-9a-vara-trabalho-porto-alegre.pdf
[22 thdng 3 ndm 2007].
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11.

12.

13.

14.

O Nhat Ban, toa an d3 phan x ring mot quan hé viéc 1am ton tai khi tinh hudng viéc lam
thuc t& gan lién véi mot méi quan hé viéc lam, bat ké cac diéu khoan trong hop dong quy
dinh nhu thé nao. Biéu nay ndi Ién rang, khi cé y&u t6 quan ly d6i véi mdt cong viée va co tra
lwong, toa an quyét dinh cé sy ton tai clia quan hé viéc lam.*

O Han Qudc, cum tir ‘hop dong lam viec’ (employment contract) dugc hiéu [a mot hop dong
duoc ngudi lao dong va ngudi st dung lao déng ky két. Ngudi lao déng cung cap sirc lao
dong, trong khi nguoi str dung lao dong sé& tra tién cho strc lao déng dé.°> Tuy nhién, khi xac
dinh sy ton tai cda quan hé viéc lam, toa an da yéu cau xem xét sy tén tai cda “mdi quan hé
|& thudc-ngudi st dung” (user-subordinate relation). M&i quan hé dé duoc quyét dinh bang
viéc xem xét ban chat va ndi dung moi quan hé gitta ngudi st dung lao dong va ngudi cung
cap strc lao dong, bat ké hinh thirc hop dong.

Mot vi du khac cé thé tim thay trong tai lieu Quan hé Viéc lam: Huwdng dén cia ILO vé
Khuyén nghj s6 198 va tai lieu Quy dinh vé Quan hé Viéc lam & Chdu Au: Hudng ddn vé
Khuyén nghj 56 198.°

Ngoai ra, Khuy&n nghi s& 198 dua ra hwéng dan cho cac Qudc gia thanh vién vé cach thirc
xay dyng phédp luat va chinh sach d& dam bao ring ngudi lao dong trong thuc tién duoc
hudng loi tir su bdo vé quan hé viéc lam. Cu thé, Khuyé&n nghi néu rang cdc Quéc gia thanh
vién cé thé xem xét kha ndng dinh nghia trong phap luat va quy dinh clia minh, hodc bang
cac hinh thire khdc, cac chi s6/chi bdo cu thé vé sy ton tai cha quan hé viéc lam. Cac chi
s6/chi bdo d6 c6 thé bao gom:

(a) thuc t& rang cong viéc dé dugc tién hanh véi sy hudng dan va kiém soat cla
mot bén khac; cé sy gan két clia ngudi lao dong trong t6 chirc clia doanh nghiép;
duoc thye hién thudn tuy hodc chi yéu vi lgi ich ciia ngudi khic; do ngudi lao déng
thyc hién; dwgc thuc hién trong thoi gian lao ddng hodc noi lam viéc cu thé duoc
bén giao viéc yéu cau hodc thdng nhat; cong viéc dién ra trong khodng thdi gian cu
thé va c6 su lién tuc nhat dinh; yéu cau ngudi lao dong phai sdn sang lam viéc; hodc
bén giao viéc cung cap cong cy, vat tu va mdy mac; va

(b) tra thu lao dinh ky cho ngudi lao déng; thyc té rang viéc trd thi lao dé la
ngudn thu nhap chinh hodc duy nhat cla ngudi lao dong; tra thu lao bang hién vat,
nhu d6 &n, nha & hodc di lai; cdng nhan céc lgi ich nhu nghi hang tuén va nghi hang
nam; thu lao déng dwoc bén giao viéc chi tra cho ngudi lao ddng dé thuc hién cong
viéc; hodc nguoi lao dong khdng phai chiu rdi ro vé tai chinh.’

4 Chuong trinh TV: Xét x& clia Toa dn Fukuoka, 7 thang 07 ndm 1983, Hanrei Jiho No. 1084, trang 126; SEN-EI Case: Xét x&
tai Toa an quan Saga chi nhanh Takeo, 28 thang 03 nam 1997, Rodo Hanrei No. 719, trang 38.

> Pao luat Tiéu chuin Lao ddng S6 5309, 13 thang 03 ndm 1997, Diéu 2, khoan 1, phand,

8 Xét x{r clia Toa 4n T8i cao, 9 thang 12 ndm 1994, 94-da-22859.

7 1LO: The Employment Relationship: An annotated guide to ILO Recommendation No. 198. (Geneva, 2007). C6 trén
website: http.//www.ilo.org/ifpdial/areas-of-work/labour-law/WCMS 172417/lang--en/index.htm [22 thdng 3 ndm 2007].
&\L0: Regulating the Employment Relationship in Europe: A guide to Recommendation No. 198. (Geneva, 2013). A C6 trén
website: http://www.ilo.org/wcmsp5/groups/public/@ed dialogue/@dialogue/documents/publication/wcms 209280.pdf
[22 thdng 3 ndm 2007].

® Khuy&n nghi Quan hé Viéc 1am, 2006 (S8 198), doan 13.
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15. Céc qudc gia ap dung céc tiéu chi khac nhau dé cdng nhan su ton tai cia quan hé viéc lam.
Xem xét thyc tién qudc gia, cé thé ndi rang mot s& thuat ngit thuong thay nhat dé dinh
nghia quan hé viéc lam |3 “diéu khién”, “phu thudc”, “chi dao/dinh hudng”, “Ié thudc” hodc
“giam sat”.'® Noi dung ti€p theo s& cung cap vi du cia mdt s6 quéc gia trong viéc dinh nghia

cac thuat nglt nay.

16. Theo truyén théng, kiém soat (trong hé théng luat dan sy thudng goi 1a “Ié thudc”) dwoc sl
dung nhu mét chi bdo chinh xem xét sy ton tai cla quan hé viéc lam.™ Sy kiém soét duoc
hiéu 1a quyén lyc dinh hwdng/chi dao ngudi lao ddng phu hop véi nhu ciu thay déi cla qua
trinh lao déng, va cé thé bao gdm ca qua trinh thyc hién céng viéc, va/hodc két qua cla cong
viéc, cling nhu dia diém, thoi gian va cach thirc ban san pham.*

17. Ba vi du vé céc qudc gia Chau A duoc dua ra: Nhat Ban, Han Quéc va Malaysia.

a. O Nhat Ban, ban d3u quan hé viéc 1am duoc quyét dinh dua trén 2 yéu t8: ton tai su
kiém sodat d6i vai ngudi lién quan, va thu lao tra cho céng viéc da thuc hién. Trong
treong hop khé xac dinh duwoc cé sy kiém sodat hay khéng, mot cach tiép can tong
thé duogc ap dung & toad 4n bang cach xem xét cac tiéu chi khac, nhu mic do6 tu
doanh hodc murc d6 chd déng. Vi du, khi ngudi lao déng dung dung cu va thiét bj cta
minh s& lam suy yé&u vj thé cda ngudi lao dong véi tv cach 1a ngudi lao dong lam
thué (employee). Diéu nay s& dwoc quy |a cd ban chat ty doanh, trong dé céng viéc
dwoc moét ngudi thue hién trén su tinh todn cda ngudi dé va cd rii ro thi nguoi dé
chiju.”

b. & Han Qudc, tiéu chi ‘quan hé I thudc ngudi st dung’dugc va dung, dé quyét dinh
sy ton tai cha quan hé viéc 1am, toa dn xem xét céc chi sd/chi bdo sau:

a) Nguoistr dung lao ddng quyét dinh céng viéc s& dwoc thyc hién.

b) Ngudilao dong lam thué phai tudn theo ndi quy lao déng clia cong ty.

c) Ngudi st dung lao ddng thuc hién viéc gidm sat ddi véi hiéu qua cong viéc.

d) Ngudistr dung lao déng an dinh thoi gian va dia diém thuc hién cong viéc.

e) S& hiru d6 dac, nguyén liéu va céng cu lao dong.

f) Ngudilao ddong co thé thué mot bén thir ba dé thay thé dich vu cda ho.

g) Ban than ngudi lao dong tw huwdng, tw chiu rdi ro khi tao ra lgi nhudn va gay ra
that thoat, thua 8.

19 casale, G. 2011.“The Employment Relationship: A General Introduction” in Casale, G. (ed.) The Employment Relationship:
A Comparative Overview. (Geneva, International Labour Office), trang 26.

1 Davidov, G. 2002. “The three axes of the employment relationship: A Characterization of Workers in Need of Protection”,
in Tap chi nghién ctru lu@t, Truwdng dai hoc Toronto, Vol. 52, No. 4 (mua thu, 2002), trang 366-368.

21L0: The Employment Relationship: An annotated guide to ILO Recommendation No. 198, (Geneva, 2007), trang 35. Co
trén website: http://www.ilo.org/ifpdial/areas-of-work/labour-law/WCMS 172417/lang--en/index.htm [22 thdng 3 ndm
2007].

BL0: The Employment Relationship: An annotated guide to ILO Recommendation No. 198. (Geneva, 2007), trang 42. C6
trén website: http://www.ilo.org/ifpdial/areas-of-work/labour-law/WCMS 172417/lang--en/index.htm [22 thdng 3 ndm
2007].
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h) Ban chat tién lwong nhu 13 gia tra cho lao dong, su ton tai tién luvong co ban
hodc lwong c6 dinh, hodc thu thué€ thu nhap lao dong théng qua khiu trir thu
nhap.

i) Ngudilao dong cung cdp strc lao dong lién tuc va chi lam viéc cho ngudi sit dung
lao dong.

j)  Su coéng nhan tu cach ngudi lao dong lam thué theo céc luat khéc, bao gdbm luat
bdo hiém x3 hoi.

Chi s6/chi bdo a) — d), theo truyén théng, dwoc toa an s dung dé xac dinh su ton tai
cla “phu thudc ca nhan”.** Chi s6/chi bao e) va f) duoc toa st dung dé quyét dinh
liéu nguoi lao dong cé tu kinh doanh déc lap hay kh(“)ng.15 Da&i vdi chi s6/chi bao h),
toa 4n d3 xem xét rang ngudi lao dong 1am thué cé mat tw cach ngudi lao ddng cla
minh hay khéng vi ly do khéng duoc trd lvong co ban hay xem ho nhu nhitng nguoi
lao déng tu doanh theo phap luat vé thué va bao hiém x3 hoi.'®

Theo xu hudng tién téi cdch hiéu réng hon vé kiém soat/lé thuodc,”” & Malaysia, toa
an ap dung cach thirc kiém tra da yéu t6 tap trung hon vao khia canh ngudi lao dong
c6 lién quan téi hoat déng kinh doanh va kinh té& trén thyc té. Kiém tra da yéu t6
duwoc ap dung trong cac trwong hop cach kiém tra truyén thdng dan t&i két qua trai
nguoc.’®

18. Cung mot huéng tiép can, xem xét cac dang thirc t6 chirc cdng viéc mdi ngay cang it di sy

19.

thu hudng”.

kiém sodt tryc tiép d6i vai cong viéc duwoc thye hién, mét sé qudc gia dang xem yéu to vé sy
tham gia cla ngudi lao ddng trong doanh nghiép 1& mét chi s6/chi bdo gid tri dé xac dinh
quan hé viéc lam. & B6 Pao Nha, Muc 12 B6 luat Lao déng thiét 1ap gia dinh vé& quan hé viéc
lam vé&i nhiéu chi s8, bao gdbm khi “(a) ngudi lao dong 1a mdt phan thudc co ciu td chirc
trong hoat déng clia ngudi thu hudng, va thuc hién dich vu dudi su hudng dan cla nguoi

» 19

C6 thé tim thay nhiéu chi s6/chi bdo va vi du quéc gia trong tai liéu Quan hé Viéc lam: Hudng
dén cda ILO vé Khuyén nghij s6 198.%°

1 Xét xtr clia Toa 4n T6i cao, 9 thang 12 n3m 1994, 94-da-22859.

15 Xét xtr ctia Toa an T6i cao, 7 thang 12 ndm 2006, 2004-da-29736.

18 xét xir clia Toa an Téi cao, 7 thang 12 n3m 2006, 2004-da-29736.

v Davidov, G. 2002. “The three axes of the employment relationship: A Characterization of Workers in Need of Protection”,
trong Tap chi nghién cutru ludt, Trwvong dai hoc Toronto, Vol. 52, No. 4 (mUa thu, 2002), trang 366-367.

1 Ekajaya (M) Sdn Bhd v Ahmad Mahad & Ors Toa t8i cao xét x(r Lee Swee Seng JC, 3 ILR 457, (2014).

¥ |L0: The Employment Relationship: An annotated guide to ILO Recommendation No. 198 (Geneva, 2007), trang 37, C6
trén trang web: http.//www.ilo.org/ifpdial/areas-of-work/labour-law/WCMS 17241 7/lang--en/index.htm [22 thdng 3 ndm

2007].

211.0: The Employment Relationship: An annotated guide to ILO Recommendation No. 198 (Geneva, 2007). Cé trén trang
web: http://www.ilo.org/ifodial/areas-of-work/labour-law/WCMS 172417/lang--en/index.htm [22 thdng 3 ndm 2007].
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Hwéng dan vé viéc st dung diu hiéu vian ban hop dong lao dong la yéu to

quyét dinh sy ton tai cia quan hé viéc lam

20.

21.

22.

23.

24,

25.

Cau héi vé “mdt ngudi co phai la ngudi lao déng lam thué hay khong” khac vai cau hoi “liéu
tat ca ngudi lao dong 1am thué déu cé hop déng lao dong bang vin ban hay khong”.

Nhu d3 giai thich trong phan trudc, Khuyén nghi s6 198 dwa ra huéng dan cho cac Qudc gia
thanh vién vé céch thirc xay dung phép luét va chinh sadch dam bao cho ngudi lao déng, thuc
hién cdng viéc trong bdi cdnh cé quan hé viéc Iam, dwoc hudng loi tir su bao vé quan hé viéc
lam trong thuc tién. Biéu nay ciing ham chira nguyén tic vé thyc té wu viét (the primacy of
facts). Nguyén tac nay cé y nghia rang, néu mét s chi s6/chi bao cu thé vé quan hé viéc [am
duoc thod man, thi quan hé viéc Iam t6n tai va can dwoc ghi nhan. DU cé hay khdng hop
dong lao dong bang vdn ban, thi dé chi la mot yéu t8 dé xem xét, trir khi dwoc phap luat quy
dinh rd, nhu trong vi du cda Trung Quéc. Vi thé, phdp ludt ma trong d6 coi sy tén tai cla hop
doéng lao ddng dang van ban 1a yéu té xac dinh quan hé viéc lam s& khéng phu hop vdi
Khuyé&n nghi s6 198: hop dong khéng dugc xem 13 yéu t6 quyét dinh ngudi lao ddng cé phai
13 ngudi lao dong lam thué hay khdng. Ngudi lao dong lam thué can duoc hudng sy bdo vé
ké ca khi ho khong cé hop ddng bang van ban, néu chirtng minh duoc ton tai quan hé viéc
lam.

DE& bdo vé ngudi lao ddng lam thué mdt cach hiéu qud, ca ngudi lao dong lam thué va nguoi
str dung lao ddng can hiéu va cé kha ndng thuc thi quyén va nghia vu ciia minh. Theo nghia
d6, hop dong lao dong bang vin ban cé thé 1a mdt cdng cu quan trong va phd bién dé quy
dinh nhitng rang budc phap ly. M6t hop déng lao dong toan dién s& cho phép ngudi st
dung lao déng quy dinh cu thé nhiém vu va trach nhiém cta ngudi lao déng lam thué, va cho
phép ngudi lao ddng 1am thué biét chinh xac ho duwoc ky vong gi. Hop déng dang van ban |3
mot cdng cu ma trong do6 cac dieu khoan va diéu kién viéc lam duoc thé hién rd rang, vi muc
dich ho tro cac bén.

Theo d9, viéc quy dinh trong luat phap nghia vu cta ngudi st dung lao déng cung cap hop
déng cho ngudi lao déng dugc khuyén nghi. Hop dong cdn dwa ra cac diéu khoan va diéu
kién 1am viéc. Cu thé, hop ddng can quy dinh chi s&/chi bao rd rang vé thoi han hop déng,
thu lao, thoi gian lam viéc, thoi gid nghi ngoi theo tuan va cé thé cd céc dang nghi phap,
cling nhu quy trinh khiéu nai va ky luat.

Trong trudng hop cac diéu khodn cda hgp déng giéng nhu cta nhirng ngudi lao déng lam
thué khac, nghiia vu cé thé dwoc thyc hién bang ding thong bao vé ndi dung thong tin dé tai
noi lam viéc.

Trong bat c& trwdng hop nao, diéu quan trong 13 dam bao rang hop dong lao dong, hay
thong bao van ban cong bé tai noi lam viéc, dwoc soan thao bang ngdn nglt ma nguoi lao
dong cé thé hiéu duoc. Tl géc dd so sanh, Hudng dan Thuc tién Lao ddng Tt cla ILO ddi
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véi mot s& nganh cu thé & Thai Lan™ néu rang hop dong lao ddng can duoc viét bang ngdn
nglt clia ngudi lao ddng ban dia; ngudi lao ddng can duoc thdng tin vé tién lwong bang ngén
ngl* ma ho cé thé hiéu va giai thich cach thirc tinh tién lvong; va trong trudng hop ngudi lao
déng cé hidu biét gidi han, hop dong duoc giai thich miéng bang ngdn ngit ban dia cla
nguoi lao dong.

26. D&i vai thuc tién qudc gia & Malaysia, ngudi st dung lao dong khong bat budc phai ky hop
dong bang vin ban véi ngudi lao dong. Muc 10, Dao luat Viéc 1am 1955 chi yéu cau hop
dong lao dong co thdi han phai viét cac diéu khoan. Hon nita, viéc khéng cé hop dong bang
van ban khong phai |a mot rao can déi véi viéc toa an cong nhan quan hé viéc lam.”” Pay
cling la trwong hop cla Australia va New Zealand.

27. O Trung Quéc, quan hé lao dong (trir quan hé lao déng “tam thoi’, khdng thudng xuyén) doi
hoi phai c6 hop dong lao dong bang vin ban. Hop dong lao ddng bang miéng quy dinh quan
hé lao dong lién tuc hodc cé thoi han 13 trai phap luat. Hudng ti€p cin luat phap cla Trung
Quéc d6i véi cac hanh vi gid mao bao gbm viéc x& phat phdp nhan (1a ngudi st dung lao
dong) cd lién quan téi ngudi lao dong ma khéng cé hop déng lao ddng dang van ban, trong
cac trwong hop ma Luat Hop déng Lao dong diéu chinh. Diéu 82 Ludt Hop déng Lao dong
quy dinh rang, khi mot don vi lao dong khdng ky dugc hgp dong lao dong trong vong mot
thang tir khi ngudi lao déng lam viéc, don vi lao dong dé phai trd mirc phat gdp doi 12 thang
lwong.”

Hwéng dan vé viéc ddm bao phap luat lao dong bao phi d6i twong ngudi lao
dong trong khu vuc phi chinh thirc va trong cac doanh nghiép vira va nho
(SMEs)

28. Theo Khuyén nghi vé Chuyén dich tir khu vic Phi Chinh thirc sang nén kinh té Chinh thirc,
2015 (S 204), cdc Qubc gia thanh vién dugc khuyén nghi “ngan chdn va x&r phat déi vdi
hanh vi tranh né, hodc chuyén dich ra khdi, nén kinh t& chinh thirc vi ly do trén thué hodc céc
quy dinh phép luat lao déng va x3 hoi”.* Khuyé&n nghi S6 204 cla ILO ciing nhdn manh tdm
quan trong cla viéc cac Qudc gia “théng qua, ra sodt va thi hanh quy dinh va phap luat quéc
gia hodc céc bién phép khic dé dam bao dé bao phl phu hgp va bao vé ddi vdi tat ca céc

&” % Véi muc dich cta Khuyé&n nghi s 204, thuat

nglt “nén kinh té& phi chinh thirc” dé cip tdi “tat ca cic hoat dong kinh té do ngudi lao ddng

va céc don vj kinh té khdng dugc cac thiét ché chinh thirc bao phd hodc bao phd khéng day

danh muc nguoi lao dong va don vi kinh t

1 |LO: Good Labour Practices (GLP) Guidelines for Primary Processing Workplaces in the Shrimp and Seafood Industry of
Thailand, Chuong trinh Thyc tién Lao déng T6t, ILO, IPEC, (Thai Lan, 2013). o] trang web:
http://www.ilo.org/asia/whatwedo/publications/WCMS 221481/lang--en/index.htm [22 March 2007].

2 Ekajaya (M) Sdn Bhd v Ahmad Mahad & Ors Toa én T6i cao xét x(r Lee Swee Seng JC, 3 ILR 457 [2014].

2 Xem them Giai thich clia Toa 4n Nhan dan T8i cao vé& mét s6 van dé Ap dung Phap luat vao Xét x( cac vu tranh chap lao
dong (1), 1 thang 10 ndm 2006, Piéu 1.

" Doan 7 (I) cia Khuyén nghi 204.

2 Doan 9 cla Khuyén nghi 204.
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29.

30.

31.

32.

du trong phap luat va thuc tién”.% Khuyén nghij cta ILO vé Tao Viéc lam trong cac Doanh

nghiép Vira va Nho, 1998 (S6 189) ciing da thé hién tinh than cla Khuyé&n nghi 204 bang cach
khuyén khich cdc Quéc gia thanh vién bé sung cac bién phap va Igi ich hudng t&i viéc ho tro
va nang tam khu vuc phi chinh thérc thanh mét bo phan cta khu vue cé két cau/cé t6 chire.”’

Viéc xay dung cac diéu khoan riéng biét trong bd luat lao déng danh cho céc doanh nghiép
nho 1a mot thyc tién thwong thay. Tuy nhién, viéc dua ra ngoai 1& cé dinh huwéng hay vé tinh
loai trir cé thé lam cho moét lwgng I&n ngudi lao déng lam thué khéng duwoc hudng sy bao
vé. Bdo cdo cla Van phong ILO 2016 vé Viéc lam Phi-Tiéu chuan trén Thé gidi da quan sat
thay rang “mot s6 ngudi lao dong phi-tiéu chuan khéng duoc quy dinh phap luat lao dong va
hé thdng thuong lugng tap thé hién tai bao phl, bdi 1€ ho lam viéc cho nhitng doanh nghiép
dd bi logi trir khéi cdc quy dinh hién théi, nhw doanh nghiép nhé tai mét sé quéc gia, hoac
mét s& nganh nghé ma cac quy dinh vé lao déng con han ché hodc chua dugc xay dwng hodc
khong cé co ché thuong lwgng, chang han nhu cong viéc gitp viéc gia dinh hodc 1am nong
nghiép. Sy xéi mon quan hé viéc lam truc tiép cling déng nghia vdi viéc mot s6 ngudi lao
dong khéng dugc quy dinh phap luat lao déng hodc co ché thuong lvgng tap thé hién hanh
bao phu vi nhitng ngudi lao dong dé khdng dwoc quan niém la ngudi lao dong lam thué,
hodc vi ho nam ngoai pham vi diéu chinh cta luat lao dong” (phan nhan manh duoc bd

sung).”®

Khuyén nghi s& 189 khuyén khich céc chinh sdch xod bd nhitng rang budc déi vdi sy ting
trwdng cta cac doanh nghiép vira va nho, bao gbm nhitng chinh sdch khéng khuyén khich
tuyén md lao ddng. Bong thoi, Khuyén nghi ciing néu cu thé rang nhitng chinh sach nay
khéng duoc lam tén hai téi mire dé diéu kién lam viéc, tinh hiéu qua cta hé théng thanh tra
lao ddng hodc hé théng gidm sat diéu kién lao dong (phan nhan manh duogc bd sung).”
Nhirng tén hai c6 thé phét sinh khi ngudi lao déng khéng dugc cong nhan 1a ngudi lao déng
lam thué trong luat lao déng.

Doan 3, Khuyé&n nghi 189 ciing néu rang “cac Qudc gia thanh vién can théng qua céc bién
phap phu hop va co ché thuc thi dé bao vé lgi ich cia ngudi lao déng trong cac doanh
nghiép vira va nhd bang cach cung cap cac bién phap bao vé co ban san cé trong cac vin ban
lién quan”.*

Theo hudng dé, & Nepal, Dao luat Lao dong méi*' bao pht toan bd cla ngudi lao dong
(nghta 13 ngudi lao déng cé quan hé viéc lam) bat ké quy mé doanh nghiép. Diéu nay dem lai

% Doan 2 (a) clia Khuyén nghi 204.

% Doan 6 (3) clia Khuy&n nghj 189.

8 |LO: Non-Standard Employment around the World — Understanding challenges, shaping prospects (Geneva, 2016), trang
210. O trang web: http://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---
publ/documents/publication/wcms_534326.pdf [22 thdng 03 ndm 2007].

° Doan6 (2)(h) clia Khuyé&n nghj 189.

%0 C4c vin ban c6 lién quan téi dinh nghia céc bién phap bao vé co ban cho ngudi lao déng trong doanh nghiép vira va nhd
bao gdbm Céng wdc va Khuyé&n nghi vé Chinh sach Viéc lam, 1964, va Khuyén nghi vé Chinh sach Viéc |am (Cac quy dinh B&
sung), 1984; Khuyé&n nghi vé Hop tac X3 (& cac nudc dang phat trién), 1966; Cong udc va Khuyén nghi vé Phat trién Ngudn
Nhan luc, 1975; va Cong wdc va Khuyé&n nghi vé An toan va Strc khoé nghé Nghé nghiép, 1981.

*1 pao luat Lao déng S8 14, n3m 2074 (2017).
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thay d6i can ban trong quy dinh vé quyén déi vdi lyc lwvong lao déng, vi Pao luat Lao ddng
trwdc day chi bao phi ngudi lao déng & nhitng doanh nghiép cé it nhat 10 ngudi lao déng

lam thué.*

33. Vdn phong nhan manh tam quan trong cua viéc nd lyc ddm bao cac quy dinh vé lao dong
khéng lam cac doanh nghiép vira va nhd, hoac nguwai lao dong clia nhirng doanh nghiép nay
hodc céc hoat dong kinh té cha ho bi€n méat khdi nén kinh té chinh thirc, cling nhu khéng
lam gidm cac diéu kién lao déng cla ngudi lao dong lam thué trong cac doanh nghiép vira va
nho.*

* *k *x

Geneva, thang 4/2018

Tai liéu nay do Dw dn Khung kh6 Quan hé Lao déng mdi (NIRF) hé tro vdi sw tai tro cia BO Lao déng Hoa Ky. Bt ky tuyén
bé ndo trong tai liéu khéng nhdt thiét phén dnh quan diém hodc chinh sdch clda Bé Lao déng Hoa Ky, va cdc tén thuong
mai, sén phdm thuong mai hodc t6 chire dugc dé cép khéng cé nghia bao ham sy chirng thue cda Bé Lao déng Hoa Ky.

32 Trudc khi Dao luat Lao déng méi ¢ hiéu luc, ngudi lao ddng trong cac doanh nghiép nhé chi cé quyén nhan tién luvong
t&i thiéu va gior lam viéc.

3 va van ga nay, Xem thém: ILO: Extending the scope of application of labour laws to the informal economy. Digest of
comments of the ILO’s supervisory bodies related to the informal economy (Geneva, 2010). C6 & trang web:
http://www.ilo.org/wcmsp5/groups/public/---ed norm/---normes/documents/publication/wcms 125855.pdf [22 thdng 3
ndm 2007].
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