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Executive Summary

Trade unions in Sri Lanka were active before theiggle for independence but the
development of the industrial relations environmieas not kept pace with this favourable
start due to a variety of historical and socio4icdi reasons. Industrial relations has in Sri
Lanka depended more on state-intervention to resgikputes, than on collective bargaining,
social dialogue or other employer-employee led rapidms, due somewhat to the inability
of the social partners to overcome adversarial podition-based bargaining practices
entrenched in colonial times. In 1999, amendmentbe Industrial Disputes Act No. 43 of
1950 were introduced to correct the unequal banggipower between trade unions and
management, but trade unions were unable to takantabe of such legislation to increase
membership and to negotiate effectively with emplsyfor a number of reasons, including
problems in implementing the law and the fragmeotaand multiplicity of unions in the
country. Therefore, reliance on legislation anecti state-intervention to resolve disputes is
still all too common.

Despite the framework for social dialogue and atile bargaining at the enterprise level
being laid by statute nearly seventy years aga thliance on political ‘patronage’ in
resolving bi-partite issues has meant that socédgue has had mixed results at the national
level. Although different governments over timevédaengaged both employers and trade
unions in discussions on labour related issuesviragr at workable solutions to specific
problems has been difficult due to the polorizatibinterests of employers and trade unions;
the government has been largely unable to breakdhdlock on some issues such as labour
law reform through tripartite discussion.

The National Labour Advisory Council was set ugl889 (NLAC) was revived in 2001; its
aim is to “provide for consultation and co-opevatibetween the government and the
organizations of workers and employers at the natitevel on matters relating to social and
labour policies and international labour standdrdehe re-establishment of the NLAC was
also to satisfy the requirements of ILO Triparti@nsultation (International Labour
Standards) Convention 1976 (no. 144) which the gowent had ratified in 1998. The
members consist of nominated members of the Empbyeederation of Ceylon (EFC)
representing employers, several trade unions reptieg different sectors and different
groups of employees and representatives of key rgowent bodies such as the
Commissioner General of Labour, heads of variouts wmithin the Department of Labour,
the Employees’ Provident fund and Employees’ Tiustd, the Central Bank of Sri Lanka
and the Board of Investment of Sri Lank@he Ministry of Labour provides secretarial and
administrative support to the NLAC.

The selection of the most representative tradensni@s been contentious, with many trade
unions also questioning the basis of appointmehérotrade unions as being unjustified.

Determining the employer representatives has neh Ipeoblematic as the EFC is the only
organisation representing employers in the ardabmfur and employment law and industrial

relations; the EFC nominates the required numbemrepiresentatives from among its

membership based on different sectors and araaseoést.

The National Policy on Decent Work was adopted uglo extensive Tripartite+
consultations, including at regional level, andniifees several key enabling initiatives to
provide the framework for decent work, including tencouragement of social dialogue.



These and other policy documents indicates the daoment of the Government to building a
consultative tripartite mechanism specifically tideess national issues affecting labour and
employment, including speedy reforms to labour laawever, many of these initiatives have
not been implemented, especially in relation toRhAC, and there appears to be a lack of
commitment on the part of the State to implememis¢hpolicy documents or to set up
tripartite mechanisms to implement and monitorg@obbjectives.

The NLAC in its current form is hampered by the llmwel of trade unionisation in Sri Lanka
which results in the majority of workers not haviag/oice on the NLAC, the difficulties in
selecting trade union representatives from the ouari sectors, low level of gender
representation, lack of formal recognition of thexidions of the NLAC, and the need for a
professional support structure to enable informecision making. The need to establish the
NLAC as a formal, statutory body that leads poliecgmulation in labour and employment
law and practice has been acknowledged and has iblestified in the current review as
being a priority, and the tripartite members agregursue this initiative further in order to
give effect to the other recommendations madehferNLAC to become a true platform for
social dialogue in Sri Lanka.



Review of the State of Labour Market Governance irsri Lanka
- Towards Building Consensus to Reinvigorate Tripatite Social Dialogue

and Promote Cooperation

. Introduction

. Social Dialogue, including National level Tripartis minimum wage setting and
Collective Bargaining are long standing hall madésthe labour market governance
system in Sri Lanka. In addition to ratifying aliglet Fundamental Conventions, Sri
Lanka has also ratified three out of four govermagonventions: C 81 on Labour
Inspection, C144 on Tripartite Consultation, andrencecently C122 on Employment
Policy. Furthermore the Sri Lanka Decent Work CourProgramme (2013-2017)
specifically identifies ‘Strengthened Democraticv@mance of the labour Market as a
strategic priority and ‘improved labour adminisimatand social dialogue mechanisms as
key outcomes.

. The National Labour Advisory Council (established 1989) is the main ‘national
tripartite consultative mechanism to provide fonsaltation and co-operation between
the government and the organizations of workerseangloyers at the national level on
matters relating to social and labour policies emtérnational labour standards’. The The
National Labour Advisory Council (“NLAC”) was estiegdhed to promote social dialogue
between the government and the organizations okeverand employers on social and
labour issues. Other important tripartite platferimclude the 44 wage boards.

. During a recent tripartite knowledge-sharing workstorganised by ACTEMP and the
Employers’ Federation of Ceylon (“EFC”) on the imgpaof the Budgetary Relief
Allowance of Workers Act No. No. 4 of 2016, the sb@artners acknowledged that
more needs to be done to strengthen social dialogseone of the outcomes, the
International Labour Organisation (“ILO”), in comction with the Government of Sri
Lanka, through the Ministry of Labour and Trade &hs and the social partners proposed
to convene a tripartite consultative workshop ity 2017 as a step towards strengthening
the role, relevance and effectiveness of tripaibeial dialogue in Sri Lanka and in
particular to enhance the effectiveness of the NLAC

. Methodology  This research paper is an outcome of that caatsutt and examines
the specific issues and challenges related touhetibning of the NLAC, in the context
of current macro challenges, issues and opporésnifor enhancing labour market
governance and tripartite social dialogue in paléic through a review of published and
unpublished literature. The views and perceptiohthe main tripartite social partner
regarding the role of the NLAC, through direct aat&phonic interview, forms the basis
of the recommendations for promoting tripartite i@b®ialogue in general and the
NLAC in particular. The paper is to be presentethe tripartite workshop in July 2017
as a basis for the development of a strategic fwasrle and a road map for further
engagement.



2. Tripartite consultation and social dialogue in Sri Lanka

5. Sri Lanka has a history of trade union activismdateng independence but its industrial
relations environment has not followed the commefinition of social dialoguedue to
a variety of historical and socio-political reasorisdustrial relations has depended more
on state-intervention to resolve disputes, thaeallective bargaining, social dialogue or
other employer-employee led mechanisms (Gunatilak89). Even as late as 1999,
amendments to the Industrial Disputes Act No. 43380 (“ID Act”) were introduced to
correct the unequal bargaining power between tradens and management, but trade
unions were unable to take advantage of such &misl to increase membership and to
negotiate effectively with employers for a numbérreasons, including problems in
implementing the law and the fragmentation and iplidity of unions in the country.
Therefore, reliance on legislation and direct statervention to resolve disputes is still
all too common.

6. The first collective agreement between workers emgloyers was signed in 1929 at the
initiative of the Employers' Federation of Ceylat that time a grouping of the main
British business firms in Ceylon, excluding plamas, formed in 1928).; the Employers’
Federation of Ceylon is also unique as the firglaorsation to be registered as a Trade
Union under the Trade Unions Ordinance of 1935e fiiflst collective agreement was a
way of reducing the disruption of commercial adyivby strikes that had become
increasingly more common and militant by that tiemed the Employers' Federation of
Ceylon (“EFC”) entered into the agreement whereteturn for the recognition of the
trade unions under the umbrella of the All-Ceylaade Union Congress by the member
firms of the Employers' Federation of Ceylon, thd@ons agreed not to call a strike
without first attempting to arrive at a settlemevith the employer, or in the event of
negotiations failing, not to strike without givirtge Employers' Federation seven clear
days' written notice of the intention to strike (Arasinghe, 1994). This agreement marks
a watershed in the process of industrial relationSri Lanka, for it is the first express
recognition by employers of the right of workersoir@anise and to bargain collectively
for better terms in return for industrial peace.

7. Coincidentally, the Ceylon Labour Party was formad1928 by A.E.Gunasinha, a
veteran trade union leader, with the objectingharging legislative provisions affecting
workers, to support the cause of universal frarghamd to ensure that labour benefited
from the contribution made by them to industry @lagrdena, 1972). This was the first
instance in Ceylon of a trade union being affikiate or closely linked with a political

! The ILO defines social dialogue as ‘all types efatiation, consultation or exchange of informati@tween,
or among, representatives of governments, emplogrtsworkers, on issues relating to economic amibko
policy, including child labour, and to terms anchditions of work and employment. It can exist asigartite
process with the government as an official parttheodialogue, or it may consist of bipartite rielas between
workers or trade unions and management (or trage wrganisations and employers' organisationglipdue
can be informal or institutionalized and oftensta combination of the two. It can take place at dglobal,
regional, national, sectoral, enterprise or workelkvel.



purpose in order to promote the cause of labotinenlegislature. At the State Council
elections held in 1931 he contested as a Labouy Bandidate and was elected as a
Member of the State Council, and also re-electetb6; he also served as a Minister in
the United National Party Government elected at 19d7 Parliamentary Election.
Several coalition Governments in the recent page ladso included Ministers from trade
unions-turned-political parties, most notably tradeions of Plantation workers.
Although the link between labour and politics arafenecessity in a country under
colonial rule most major political parties sinceerih whatever their ideological
orientation, have continued to nurture connectiatt labour, and this has inevitably
influenced the nature of industrial relations andial dialogue even today, with trade
unions relying on political influence to secure @us when collective bargaining fails
or even in preference to social dialogue.

8. Despite the framework for social dialogue and @il bargaining at the enterprise level
being laid by the ID Act nearly seventy years &t reliance on political ‘patronage’ in
resolving bi-partite issues has meant that sodelbgue has had mixed results at the
national level. Although different governments otime have engaged both employers
and trade unions in discussions on labour relasdess, arriving at workable solutions to
specific problems has been difficult due to theopahtion of interests of employers and
trade unions; the government has been largely enabbreak the deadlock on some
issues such as labour law reform through tripadiszussion. In order to determine
possible interventions to re-energize social diaggt is useful to consider briefly the
various tripartite and bi-partite structures thaseat national and enterprise level.

2.1. The National Labour Advisory Council

9. The NLAC was set up in 1989 with the objective alvimg a permanent consultative
mechanism within the Ministry of Labour. The objees of the council were, broadly, to
consult worker and employer interests on policyteratand implementation and propose
changes in labour law at a forum presided ovehbyMinister of Labour. Members were
appointed from representative unions, the EFCcsaleorganisationa and public officials
but by 1998 the Council was ‘moribund’ (Amerasingh@98).

10.However, the Council was not particularly active effective until it's revival as the
National Labour Advisory Council in 2001, and iisnais to “provide for consultation
and co-operation between the government and thentations of workers and
employers at the national level on matters relatmgsocial and labour policies and
international labour standards.” The re-establshihof the NLAC was also to satisfy the
requirements of ILO Tripartite Consultation (Intational Labour Standards) Convention
1976 (no. 144) which the government had ratified908.

2.1.1. The Constitution and functions of the NLAC

11.The Constitution defines the NLAC as “the Natiomabpartite Consultative Mechanism
established to provide for consultation and co-ape@n between the government and the
organisations of workers and employers at the natievel on matters relating to social
and labour policies and international labour statsla Its objectives are:

a. To promote social dialogue between the governmedt tae organizations of
workers and employers on social and labour issues.



b. To provide a forum for the government to seek tieevs, advice and assistance of
organizations of workers and employers on mattelaing to social and labour
policies, labour legislation and matters concem fatification, application and
implementation of international labour standards.

c. To promote mutual understanding and good relatiand foster closer co-
operation between the government and organizatbngorkers and employers
with a view to developing the economy, improvingndions of work and raising
standards of living.

12.The functions of the NLAC under its Constitutionvhaa wide scope, including
consultation and co-operation between the goverhianah social partners on issues such
as the establishment and functioning of nationalid®m (such as those responsible for
organisation of employment, vocational training aretraining, labour protection,
industrial health and safety, productivity, socsscurity and welfare, prevention and
settlement of industrial disputes), and the praparaand implementation of labour laws;
the consideration of matters concerning responsdé@ ‘questionnaires’, ratification
implementation and review of international labotanslards and other matters provided
for under Convention 144 also come within the fior of the NLAC. Therefore, the
NLAC is not limited to discussions of employer-werkssues but included consultation
of its members on national policy on issues asrdev@as occupational safety and health,
social security and vocational training.

2.1.2. Structure and procedure of meetings of the NLAC

13. A sub-committee appointed under the NLAC had drayrihe procedure to be followed
at meetings and other relevant matfeasid they had been adopted subsequently by the
NLAC. The Minister for Labour is the chairman dfet NLAC, but may appoint a
suitable officer in the ministry to act on his bilehere the Minister is unable to preside
at any meeting. Although the Constitution states that the tefroftice of members of
the NLAC will be one year, neither the Constitutioor the Rules specify the basis of
appointment of the members of the NLAC; in practivey are selected by the Minister,
from among “most representative” organizations afpkyers and workers in the
different sectors of the econorfiy.

14.The members consist of nominated members of the lepf@senting employers, several
trade unions representing different sectors anderéifit groups of employees and
representatives of key government bodies suche€dmmissioner General of Labour,
heads of various units within the Department of duah the Employees’ Provident fund
and Employees’ Trust Fund, the Central Bank ofL8@rika and the Board of Investment

2 please refer Annexure 2 for the Constitution anté&for the Conduct of Meetings of the NLAC.

% The Rules of the NLAC provide that the Secretarshie Ministry of Labour shall act on behalf of tiénister
in such instances.

* Please refer Annexure 1for a list of current mersloé the NLAC.



of Sri Lanka> The Foreign Relations Unit of the Ministry of Lalsrovides secretarial and
administrative support to the NLAC.

15.The selection of the most representative tradensnttas been contentious, with many
trade unions also questioning the basis of app@ntnother trade unions as being
unjustified. Determining the employer represerntgihas not been problematic as the
EFC is the only organisation representing employersthe area of labour and
employment law and industrial relations; the EFGnimates the required number of
representatives from among its membership basedlifberent sectors and areas of
interest.

2.2. Wages Boards

16.The Wages Board Ordinance No. 27 1941 providedherestablishment of tripartite
Wages Boards for the regulation of wages and wgrkonditions in any trade or industry
as deemed appropriate. Each Wages Board, chayrédatebCommissioner of Labour or
his nominee, determines minimum wage rates, maxiwoanking hours, leave, holidays
(including weekly, and public holidays) and overinand such determinations are legally
binding irrespective of the worker's employmentissawhether casual or regulér)

17.The Wages Board for a particular trade consis@snoéqual number of representatives of
employers and workers in that trade appointed byMmister in charge of the subject;
the Minister may also appoint not more than thremviinated members’ who are neither
employers nor workers. No mechanism has been gedvio select hominees from
amongst workers on a representative basis fromtraale union, and the absence of an
apex body representing all trade unions in Sri laattknominate members for each trade
covered by the relevant Wages Board results inMhester appointing such members
through informal consultation with various tradeams active in a particular industry or
trade group, or officials of the Department of Labho Therefore, although there are
worker members in a Wages Board for a particubady they are not elected by workers
in that trade as their representatives; they may kck technical or detailed knowledge
about the sector or the economic basis of wagéidixaetc., which makes it difficult to
protect the interests of workers within industryistraints. In the case of employers, the
EFC which is the national employers’ organisatisngenerally invited to nominate
members to represent employer interest in thesedBoa

18.Wages Boards may provide a forum for participabgremployees at an industry or trade
level due to its tripartite nature. However, sirtbe members are nominated by the
Minister and not nominated or elected by trade msior workers in the trade, it is not
representative of workers in that trade, but itsdpeovide a platform for discussion of
employee issues material to that trade. The wesskimethe mechanism is that the worker
members are not required to consult with other exslor worker organisations in the
particular trade or industry, but are neverthelesgppowered to determine minimum
wages and working conditions for all such workers.

® Please see Annexure 3 for the composition of tha®!

® At present there are 43 tripartite Wages Boardsperation covering trades in the agricultural, ofacturing,
industrial and service sectors.



19.Changes in the wages or terms and conditions ofament in that trade can be initiated
by the worker members or the Department of Labeprasentatives. After the motion is
debated and agreement reached, the proposed charg@sblished in the media for
objections from the public which provides an oppoity for workers without accessible
representation on the relevant Wages Board to rdieg concerns. However, the
introduction of a National Minimum Wage in 2016 hasnoved the responsibility for
fixing the minimum wage in an industry from the yiew of each Wages Board and to
some extent undermined the role and relevance gieg/Boards.

2.3. National Council for Economic Development (NCED)

20.In 2004 the Government established National CouacilEconomic Development as a
high-ranking coordinating and consultative bodyt tilended to ensure that Sri Lanka
achieves its development goals, with several ‘elugiroups being convened under the
relevant Ministries to assist with policy and plamnfor each sector. The employment
cluster constitutes of tripartite representativesl andustry stakeholders, and was co-
chaired by the Commissioner General of Labouradetrunion representative and a senior
academic; this cluster was intended to coordinaikcy formulation in relation to
employment and skills development. However, th&ridion of its authority to an
advisory role limited its’ effectiveness and witletchanges of Government, despite a
brief revival in 2014, has become defunct.

2.4. The Social Dialogue and Workplace Cooperation Unit, Labour Department

21.This Unit was created within the Industrial Relagodivision of the Department of
Labour with the objectives of —

* introduction & implementation of policies & strateg to encourage Social
Dialogue, Collective Bargaining & reaching colle€tiagreements at Work Place
(Enterprise) level,

* Planning & Implementation of training programmespMéhops & Seminars Social
Dialogue And Workplace Cooperation;

* Coordinating with trade unions & employers in prdmg Social Dialogue &
Collective Agreements; and

» facilitating Social Dialogue & reaching CollectivAgreements with a view to
minimizing Minimize Industrial Disputes.

22.Training of management and workers is currently thest important of the Units’
activities. Although a tripartite consultative rhaoism was established under the
coordination of the Unit to provide for consultatiand co-operation between the social
partners at district level through the District bab Advisory Council (“DLAC”) in all
districts, the DLACs have not continued to be dsative as expected despite a positive
start’ Chaired by the Assistant Commissioner of Labaur dach District with the

7 At the time the DLAC was established labour ésswf relevance to each District were forwarded for

discussion at the NLAC, which would otherwise hae¢ been brought to a national forum as none ofrdmie
union members of the NLAC are present in thoseidistnor have members working in the affected stdes.
For example, concerns with regard to the workingditions faced by sand miners in Mahiyangana in the
Badulla District were forwarded to the NLAC for dission in 2011; although a fairly large numbesad



participation of representatives of employers aiadid unions in those districts. These
Councils were expected to meet twice an year ierotal provide input to Zonal Labour
Advisory Councils established in each of the nimevidces which in turn convey
proposals to be tabled at the NLAC.

2.5. Tripartite Workshops and Discussions

23.The periodic and issue-based tripartite consuhatitacilitated by ILO at national and
sectoral levels are also effective at formulatiragiqy and fostering tripartite decision
making, especially as the ILO frequently adoptsTaigartite +” approach, including
technical experts, academics and other stakeholdeasldition to the more traditional
social partners. However, the non-binding and ad hature of these tripartite
consultations makes it difficult to ensure thatoremendations are implemented but they
demonstrate the advantage of having a non-partieamenor (as in the ILO Colombo
Office) as the process manager. Frequently, v@mdcommendation made at a national
workshop is debated in the NLAC to consider impletagon, very often the outcome is
different due to the different dynamics of thatuiar.

3. National and other policies on Social Dialogue

24. Tripartite and “tripartite+” discussions have bestremely successful in Sri Lanka in
reaching agreement on strong national policy docusnen various aspects of labour and
employment, formulated through national consultaitacilitated usually by the ILO.

3.1. National policy on Decent Work (2006)

25.The National Policy on Decent Work (GOSL, 2006) veatopted through extensive
Tripartite+ consultations, including at regionabdé and identifies several key enabling
initiatives to provide the framework for decent womcluding the encouragement of

social dialogue:

“Social dialogue is not simply an interfacgween employer and worker; more
importantly, it reflects the mutual respect awgst all players involved in the

economic progress of a country. A social dialogap reflects shortfalls in both

organization and institutions, and often in attésld The main cause of this gap is
that large numbers of workers have not organizedntike their voices heard.

Therefore, ensuring respect for the right twnf and join workers organizations
is a prerequisite to encouraging social dialoglibere are other challenges in
promoting social dialogue. The adversariadpdte resolution system that exists in
Sri Lanka is more focused on litigation and aseault, damages the goodwill that
should exist between the social partners. the public sector, the prevailing
culture is to use political influence of diféert trade unions to resolve problems,

miners were affected those issued would not usumlyaken up by the NLAC as they are not repredeloye
any trade union. An unexpected benefit of the DLW&S the networking opportunity for employers aratié
unions with the Government officials in each Digtriincluding the Labour officials, and some nobdar
issues have been resolved due to the direct linkd@n enterprises and government, but due toutistital and
other constraints the DLACs do not meet any longer.



with little or no recognition of the role of sotidialogue. There is also not much
emphasis on tripartism in policy making at nadib level.”

26.As a response to address these issues the Nafohey on Decent Work agreed that the

27.

28.

29.

“NLAC should be reconstituted as a statutory bodthva policy making and advisory
role. In order to facilitate informed and produetidiscussion between the social partners
on policy reform and implementation is requiresefficient support structure, as well as
the right of representation for regional employed avorkers organisation. Gender
representation needs also to be ensured.” Othentifeéd initiatives were to build
capacity among NLAC members, strengthen the se@gtand lobby for its recognition
from planning policy through implementation.

3.2. The Ten year Horizon Development Framework (2006-2016)

This policy document set out the direction of thert Government’s development effort,
and reiterating the commitment of the National &olon Decent Work acknowledges
that tripartite consultation at national level skibbe given priority and that the NLAC
should be given formal recognition through statytprovision and that it should be
strengthened by regional representation as wejeader parity.

3.3. The National Human Resources and Employment Policy for Sri Lanka
(2012)8
also identifies a number of initiatives with regaodestablishing a sound basis for social
dialogue: “The need for increasing the fleiipi of labour laws and regulations is
recognised. Through tripartite agreement, legavigions that appear to be rigid may be
relaxed, adhering to international labour stadslarset out in ratified ILO
Conventions. National Labour Advisory Counailill be streamlined as the apex
body to decide on matters of labour policy atsl implementation.... The district-level
tripartite consultation forum now available will Isérengthened to facilitate freedom of
association and to extend labour relations beyonergrise level.”

3.4. The National Framework for social dialogue (2012)

In formulating the framework for Social Dialogue(Z)’ the tripartite constituents agreed
to “promote and enhance bipartism and tripartismd aith the leadership given by the
Government, pledged to launch a National Consu#atorum to achieve the following
objectives:

i. Non discrimination and equal opportunity for all.

il. National re-integration and building social capital

iii. Participation of Employers & Workers Organizatioms national planning and
development initiatives.

iv. Promotion of ethical investment and creation ohfdiand quality employment.

v. Productivity & Gain sharing.

vi. Greater awareness of the benefits of practisingamunghts and values in developing
the economy for the benefit of the whole community.

8 http://www.nhrep.gov.lk/images/pdf/nhrep_final.pdf
*http://www.ilo.org/wemsp5/groups/public/---asiafe-bangkok/---ilo-colombo/documents/publication/
wems_117379. pdf



vii. The utilization of Alternative Dispute ResolutiorAR) processes especially
Mediation and Dialogue Groups.

viii. Due implementation of national and internationahsfards.

ix. Issues of migrant workers.

X. Capacity building of workers & employers organinas.

xi. Research, education and skills training for compegten playing a meaningful role at
national level or in spreading the message of tidaevof dialogue at the enterprise
level.

30.These and other policy documents indicates the domant of the Government to
building a consultative tripartite mechanism spgealfy to address national issues
affecting labour and employment, including speedionrms to labour law; however,
many of these initiatives have not been implemergsegecially in relation to the NLAC,
and there appears to be a lack of commitment opdhieof the State to implement these
policy documents or to set up tripartite mechanismsmplement and monitor policy
objectives.

3.5. The Workers Charter

31.The Workers Chart&twas a policy statement introduced in 1995, in@asp to election
promises made by the coalition Government. It matsenacted as a statute as indicated
by the then President during the election campdegpite support from the Ministry of
Labour, due to the opposition by the business conity&* Some of its provisions on the
freedom of association were converted to legisiaie an amendment to the ID Act in
1999 just prior to the next election. Howeverijtdgd been introduced without sufficient
tripartite consultation or discussion, trade uniansl employers protested on the lack of
practicality in its provisions as noted elsewher¢his paper. Although the Charter itself
is a non-binding document one provision states that “State shall formulate and
implement a process of tripartite consultation tigto the National Labour Advisory
Council.” The trade union members of the NLAC hawveseveral occasions demanded

10 http://www.ilo.org/dyn/natlex/docs/WEBTEXT/5165&/652/E95LKA01.htm

™ In an email interview for the purpose of revisithg initial draft of this paper, Mr.Franklyn Amenaghe,
former Director General of the EFC noted that therk®rs’ Charter had been mooted in the early 19%0ts
not implemented. It had thereafter been revivetld@4 on the instructions of the then Presideftet@dopted

on the ' of May [Labour Day] that year but had been hatled to representations by employers that it needed
more discussion. After lengthy discussions, Mr.Aasinghe had revised the document in 12 versiodstiam
final document had covered many of the labour mafoiput forward by both employers and trade unions.
However, its implementation which was intended ® darried out as the Employment Relations Act was
prevented as trade unions wanted each of the mxistatutes to be amended whereas the employdesrpre

an ‘omnibus’ Act. The draft Workers’ Charter laighed thereafter until it was resurrected by thai@hman of

the BOI in the late 1999 period and this was redcaés the Employment Relations Act which was preskto

the Ministry of Labour. However, despite all theemsive negotiations on this Act from 1994 theidkgion

has still not been approved by employers and tuaitans.



that the Charter be enacted as a statute, andyi2Ji4 boycotted meetings of the NLAC
to protest against the failure to do'8o.

4. Legal framework for social dialogue

32.Legislation on trade union registration was enabifdre Sri Lanka gained independence
from Britain and legislation on the rights and peitons of workers, and collective
bargaining was enacted immediately thereafter. dilg amendment of significance to
theses laws was in 1999 when unfair labour praxtagainst labour were detailed in an
amendment to the ID Act. The following sectionntiges the key provisions of such
legislation.

4.1. Trade Unions Ordinance No.14 of 1935

33.The Trade Unions Ordinance (“TUO”) made registmattmmpulsory for trade unions in
order to access civil liberties and immunities ti@de union action. Since unregistered
trade unions were considered to be unlawful assonsg this Ordinance was viewed
negatively by trade unions as an instrument to robrtheir growth and operations
(Jayawardena, K.,1972). However, the TUO for ih& fime gave legal sanction to the
right of association and recognised the right togaim collectively. Although a trade
union is required to register under this statutqualify for the privileges and immunities
available under the Act, the initial membership uiegment of only seven workers
provides a reasonably liberal environment for fergnand joining a trade union.

34.Although the TUO requires trade unions to submituah statements setting out their
membership, the majority of unions do not provideusate and timely data and the
reported data may therefore be incorrect or inflgémerasinghe, E.F.G., 1999); this
explains, in part, the remarkable fluctuations @parted membership. A weakness
arising from the requirement of only seven memliersegistration is the large number
of registered trade unions with low levels of memshg. This has resulted in the
fragmentation of trade unions, for reasons suchdditical differences of members and
issues of power-sharing amongst the leadershipeofarger trade unions.

35. Sections 15-17 provides that the CGL in the capadfitRegistrar of Trade Unions may
withdraw, cancel or refuse the registration of ader Union in several circumstances, and
upon such withdrawal, cancellation or refusal gfisgation, Section 18 provides that ‘the
trade union shall be deemed to be an unlawful &ssme and shall cease to enjoy any of
the rights, immunities, or privileges of a registettrade union, but without prejudice to
any liabilities incurred or to be incurred by tihede union which may be enforced against
the union and its assets.” Although it is possiblea trade union to challenge dissolution
by way of an injunction or an appeal to a supermirt, the Committee of Experts on the
Application of Conventions and Recommendations inksmed the Government in a
review of this provision that the administrativecd#on to withdraw, refuse, or cancel the
registration of a trade union should be made thmoagjudicial process. This is a
shortcoming in the statute as it may be possinleftrade to be arbitrarily dissolved in

12 please refer www.wedabima.lk
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the midst of an industrial action, making it aregél association if it continues further
activities, causing irreparable harm to its memlexasn if a subsequent judicial review
were to reverse such dissolution.

The minimum age for trade union membership is #&ied in section 31 of the TUO as
16 years which is inconsistent for the minimum &geemployment of 14 years. The
Government has taken up the position that thoseerudé years ‘lack maturity’ to
participate in trade union activity, but trade urgohave argued that workers’
organisations play an important role in improvingrieing conditions and rights at work
of young workers and that this is an arbitrary meson. However, the Commissioner
General of Labour stated that this anomaly is beergoved through an amendment to
the statutory provision for the compulsory agedonooling being raised to 16 by which
it would become illegal to employ anyone underdge of 16 years, and it would not be
possible for anyone below that age to seek to be@member of a trade union.

4.2. Trade Unions Ordinance (Amendment) Act No.15 of 1948

Public servants who were excluded from the TUO emia limited right to organize
under the Trade Unions Ordinance (Amendment) ActT¥oof 1948 which permitted the
registration of trade unions of public servantsotihan Judicial Officers, members of the
Police and Armed Forces, Prison Officers and membethe Agricultural Corps. But it
prohibited their affiliation, amalgamation and femt@on, and also their having political
objects and maintaining political funds. The ameadtralso empowered the Attorney-
General to obtain a judicial order directing thegR&ar of Trade Unions to withdraw or
cancel the registration of a trade union of pub&cvants if the Court was satisfied that it
has promoted or organised any strike intended ftoence or overawe the Government
on any political issue not affecting public sengimt their official capacity.

The right to organize of public servants was fetlelby previous legislation, namely the
Public Security Ordinance of 1947 which provided floe proclamation of a State of
Emergency and the declaration of Emergency Regulstpermitting the suspension,
amendment or operation of any ordinary law. Undher ®rdinance, the executive was
empowered to declare certain services essentiding# obligatory for a strike in such
an industry to be preceded by a 21 days’ writteikestnotice to the employer. This
Ordinance had important consequences for strikinglip sector workers in the early
1980’s, and indeed, despite outward condemnatioallljyolitical parties, it is still being
used to suspend or prohibit industrial action byke&os in some industries.

4.3. The Industrial Disputes Act No. 43 of 1950

Introduced for the prevention, investigation andlement of industrial disputes, the
Industrial Disputes Act (“ID Act”) applies to all avkers and employers in the private
sector, and is administered by the Commissionere@¢mof Labour (“CGL”). The ID
Act contains provisions governing conciliation asettlement of disputes, reference of
disputes to determination by arbitrators and thaustrial court, the entering into and
registration of collective agreements, the juriidic of Labour Tribunals to hear and
determine applications by workmen against the teatton of services, the powers of
various officers authorised to administer the Aahd penalties attached to non-
compliance with any of its provisions.



40.The ID Act also provides for the entering into ofcallective agreement between an
employer or employers and any workrieror any trade union or trade unions without
the need for the intervention of the Commissionfet.abour (especially in relation to
wages and terms of employment). The collective exgents are registered by the
Commissioner of Labour to make the terms of suagleegent actionable, but are valid
between parties even if unregistered.

4.4. Industrial Disputes (Amendment) Act, No. 56 of 1999

41.This amendment legally recognized the concept édiutabour practice by making the
non-recognition of a legitimate trade union by amp®yer a penal offence. The
amendment was made through the addition of Se@bh to the ID Act, and was
intended to give practical effect to freedom ofc&sstion. Under this amendment any
trade union having a membership of not less th&a dDthe workforce in any workplace
must be recognized for bargaining purposes by tn@l@yer. Where the employer
disputes this strength of membership the CGL (dha@nized officer) is empowered to
ascertain the correct membership by a secret llait the workers at the workplace.

42.The amendment also provides that any person wiettacomply with these provisions
shall be liable if convicted by a Magistrate’s Cotar a fine not exceeding one-hundred
thousand rupees (approximately US$ 750).

4.5. Statutory provisions relating to collective bargaining

43.The TUO provides preference to trade unions regidteinder the Ordinance as a
collective agreement is defined as an agreememteleet employers and workmen or a
trade union, where a trade union is defined as teae union registered under the TUO’
thus making it unlawful for the employer to bargainth any unregistered worker
organisation.  The Industrial Disputes Act No.d6L999 defines in section 32A(g) as
an unlawful labour practice the refusal by an erypgicto bargain with a trade union
which has in its membership not less than fortyqasrt of its workmen on whose behalf
such trade union seeks to bargain; however, thés dwt make collective bargaining
mandatory between all employers and trade unionkave, as a trade union must have
the minimum membership of 40 per cent of the waddao be eligible to be recognised
as a bargaining agent. It is also not essertial & collective agreement should be
entered into at the end of such bargaining. Insoaration of representations made by
trade unions on the implementation of this provisithe Committee of Experts on the
Application of Conventions and Recommendationshef LO recommended that ‘if no
trade union covers more than 40 per cent of thekever collective bargaining rights
should be granted to all the unions in this unitrsd they may negotiate at least on behalf
of their own members® However, this recommendation has not as yet lgpeen
statutory effect, and employers are not requiredaain with trade unions that have a
lesser membership.

13 Including a group of workmen that are not a traden.
4 For other concerns with regard to the amendmesaise! refer Ranaraja (2010).
15 http://www.ilo.org/dyn/normlex/en/f?p=1000:13100000:13100:P13100_COMMENT _ID:2235756



44.Although collective bargaining is not mandatorye tovernment may intervene in
deadlock situations where collective bargainingveein an employer and a trade union is
not productive, to conciliate on issues in disput€ollective bargaining has been an
important method of wage determination especiallyhie banking sector, large trading
companies and in the plantation sector.

45.The Collective Agreements reached between partiele Wwinding on the parties, can be
legally enforced only if it has been transmitted tte CGL and published in the
Government Gazette (provided that the CGL is satlsfthat the conditions of
employment agreed on are not less favourable thesetapplicable to workmen in the
same or similar industryf. The number of collective agreements registeregsdrom
year to year and 43 agreements were registere@la. 2Amerasinghe (2009) notes that
the number of Collective Agreements registeredigy€GL is less than the number of
Agreements entered into by the EFC with variousléranions in a given year, and
attributes this to some of these Collective Agrestmi@ot being registered by the CGL
due to oversight or some other reason

46. Section 10 of the ID Act also empowers the Ministecharge of the subject of labour to
extend the application of any collective agreemantorce in any particular industry
where the employers and trade unions that are ty fmathat agreement are sufficiently
representative of the employers and workmen in ith@ddistry, even to employers and
workmen that are not referred to in such agreem&hts makes it possible for the terms
of employment agreed between a representative grbamployers and workmen in any
industry to become the norm for the entire indyseyen if other employers and
workmen have not been part of the bargaining pbtgswhich those terms have been
agreed upon. This provision has been used by thestdr on several occasions to extend
the terms of the collective agreements entered betaveen the EFC and the plantation
sector trade unions to the entire plantation imgust that particular crop (tea or rubber);
the smaller plantations and the small holders hewmetimes complained that such
extension orders do not take into consideratiolr ttegacity to pay and do not reflect
their concerns with terms of employment.

5. Nature and extent of Unionisation and collective bargaining in Sri Lanka

47.Despite the legal and normative framework for dadi@ogue described in the foregoing
sections of this paper, one critical issue forl&mka is that workers participate in social
dialogue mechanisms through a trade union or wergganisation. But membership in
trade unions has been decreasing steadily andgslyaconfined to the formal sectdf.
This creates gaps in representation where theestef non-unionised employees may
not be adequately represented, especially in oslato issues effecting women.
Therefore, in order to reformulate the NLAC andestmechanisms for social dialogue,
the following section looks at the rate of uniotiisa and use of collective bargaining in
the country.

16 Section 6 of the ID Act provides that the “ternmsl@onditions of employment set out in any othdlective
agreement shall not be deemed to be applicableytevarkmen, unless the agreement has been publistibd
Gazette...”.

" Rodrigo, Chandra (2001)



48.Previous research has noted that data on traden .membership and the number of
functioning trade unions are unreliable as manyonsi do not comply with the
requirement in the TUO to file annual returns, #imel accuracy of the data provided by
those that do are not verified by the Trade Uniavidibn of the Department of Labour.
There is also no requirement under the TUO to tegender disaggregated data, so
despite large trade unions being present in ingisstvhere women predominate, such as
nursing, teaching and the apparel sector, thene idata available on the membership of
women in trade unions. Even where women are mesniifetrade unions, they do not
consider that the office bearers (who are usuallleras women are under-represented at
leadership levels in trade unions) satisfactorige issues of concern to women (See Box
1 below).

Box 1: Formation of the Women’s Labour Solidarity Union

After a struggle of several years the country’stfall-women trade union has been formed ds
the Women’'s Labour Solidarity Union (WSU) with mieenship in the apparel
manufacturing and plantation sectors, and is dodeeing registered under the TUO by the
Trade Union Division of the Department of Labotiwe have applied for registration of the
WSU with the labour authorities and we have beerisad to amend a few provision in the
Constitution prior to the registration being firs@d,” said Padmini Weerasooriya — Executivg
Director Women’s Centre, Ekala, a FTZ pioneer ie tights of female workers, and
President of the WSU. She said that this is theioation of a long struggle for the rights of
female workers and the need for an independentutdosupport their cause. “While we
acknowledge the support given by our male comraeldsade unions to women workers,
sometimes our issues don’t get prominence,” she sai

1%

In an interview Ms.Weerasooriya said that everradlé union offices, the women are giver
low priority roles and not positions equal to theiale colleagues. In another example, sh
said the National Labour Advisory Council, the maipartite labour body, doesn’'t have a
single female worker representative.

[¢)

Source:Based on a telephone interview with Ms.Wsmmya for this paper and on
http://www.sundaytimes.lk/150802/business-timedamkas-first-womens-trade-union-close-to-
registration-159044.html

49.The statistics as reported to the Commissioner aenéLabour under the Trade Unions
Ordinance shows an overall decline in membership.



Figure 1. Trade Union Membership and functioning Trade Unions(N0s):1996-2013
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50.There is no apparent cause for the large fluctnatmf trade unions membership other
than reporting errors as there are no externabrsashich are likely to have caused such
drastic differences in a short period (e.g. 200890the highest membership in 1996 is
due to the political patronage of the Governmeat thas elected to power in 1996 just
after the Workers’ Charter was announced. Howdverhigh membership has clearly
been short-lived as the expected advantages qidhigcal patronage were not realised.
Another development which affects all trade uniamghe country and not only those
with plantation workers, is the multiplicity of Usnis. Although membership tends to be
concentrated in a few big unions and federatidms, tumber of unions has increased,
especially those with low membership levels.

51.Given that the entire labour force of the counsyabout 8 million workers (with 4.5
million wage earners), the existence of over 20804 unions points to a large number of
trade unions having only a few members; this ie #ig result of the TUO which permits
the registration of a trade union with the signesuof seven membetsand also permits
the registration of temporary associations of wagkmin reality, it is likely that the trade
unions that do report membership over-estimateniin@ber of members in order to
inflate the significance of that trade union, as Registrar of Trade Unions has not upto
now requested substantiation of such details; tcaden membership is therefore likely
to be less than the reported levels.

52.What is of greater concern in this decline is tthe overall rate of unionisation has
reduced to a low level. Assuming that it is orilg tvage earning employees (of both the
private and public sectors) are likely, if at &, obtain the trade union membership, a
comparison of trade union membership as reportethéylrade Unions themselves in
relation to the total number of wage employeeshalabour force provides a useful (but
not conclusive) analysis.

18 Section 9(1). See also Kearney (1971), p.22.



Table 1. Trade Union membership as a percentage of wage enogkes (2006-2013)
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Source: Own compilation, based on Statistics frbm Department of Labour, and Annual

Reports of the Central Bank (various years)

53.A large proportion of workers, 60 per cent of tabdur force in 2015, are employed in
the informal sector and 79 per cent of the laboucd resides in the rural sector, which
makes it possible that those workers do not haeeogportunity of joining workers’
organisations and that it is problematic for tradeons to identify and access these
workers in order to organise them. Previous retehas also indicated that workers in
the informal sector are represented by associagmasinformal groups rather than by
trade unions (Marga, 2002).

54.Industrial unrest has reduced considerably as abelit in Figure 2 by the continual
decline in the number of strikes and the numbevarkers involved.

Figure 2. Strikes and Workers Involved (1999-2015)

Source: Annual Report, Central Bank of Sri Lankarigus years)
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This may be a result of better social dialogue imaddstrial relations enabling parties to
resolve disputes without trade union action beisgdy the sudden increase of the number
of workers involved in 2006 and 2008 despite thereiese in the number of strikes is due
to the strikes in the plantation sector (mainly roweage demands), which has a
disproportionate impact due to the high rate obaisation in that sector.

5.1. Trade unions in the Public Sector

Section 21(1)(a) of the TUO restricts membershipublic sector trade unions or for the
post of any office bearer, solely to public serganho are employed in any one specified
department or service of the Government, or sptifilass or category; subsection (b)
requires that in order to register a public sedtade union it should not be or
amalgamated or federated with any other trade umibether of public officers or
otherwise ...". This restriction is applied desphe Constitutional right of all citizens to
form and join a trade union, because the TUO pesdidie Constitution of 1978.

In response to complaints filed by trade unionoieethe Committee of Experts on the
Application of Conventions and Recommendations ACR”) against this restriction as
being in violation of Sri Lanka’s obligations undéonvention No. 87 on the Right to
Freedom of Association and the Right to Organike, Government has taken up the
position that this restriction is the result of thevisions of the Establishments Code
which applies to public sector workers and to petrade unions in the public to federate
with those in the private sector would undermine tiaintenance of public utilities, and
result in the breakdown of public law and orderowdver, the CEACR has consistently
held that these restrictions are in breach of Cotiwe 87 and that they are in breach of
the right of workers to establish and join orgahass of their own choosing, including
organizations which have private sector workemnhasbers.

Section 49 of the ID Act excludes public officersr the application of the Act and as a
result public sector trade unions and workers cammgage in collective bargaining.
Salary and wage disputes can be taken to the NeitiRay Commission by public sector
trade unions, and the recommendations of the Cosnmonisare implemented subject to
Cabinet approval. Disputes relating to appointmeptomotion, transfer, disciplinary
cases and dismissals of public servants are uswefrred to the Public Services
Commission by either the Public Sector employermployee concerned, with three
levels of appeals.

However, the CEACR has held that the right to mslkeh representations is not genuine
collective bargaining, and that therefore the righpublic sector trade unions to engage
in collective bargaining must be ensured (with Hode possible exception of those
engaged in the administration of the State).

The Government has accepted before the CEACR thatréstriction on collective
bargaining in the public sector is not acceptableé laas consistently maintained that it is
in the process of formulating a parallel or altéensystem of dispute resolution for the
public sector; however, it has consistently faitedstate its position on the manner in
which the right to collective bargaining can be vded for public officers as the



employer is the State, and whether it is willingetder into binding collective agreements
with public sector trade unions.

61. These restrictions have a considerable impact sputk resolution in the public sector.
Thompson, Clive (2015) states that “despite [the]tiple protections and avenues for
redress, experience shows that these [public §ensiitutions and processes are not up
to the task of preventing or settling many disputeshce the widespread employee and
trade union dissatisfaction with the status quo #dredhigh incidence of strike action.
Two features of the prevailing public sector labmlations system give serious cause for
concern and impair service delivery: employees #r&ir unions have limited formal
opportunities to express their voice and therenig bmited scope for them to engage in
the shaping of pay, conditions of service and othaikplace matters; and there is a high
level of strike action.”

62. The Government has undertaken a process of reviemassessment of possible models
for providing a social dialogue mechanism for tlwblg sector and it is to be hoped that
this issue will be resolved expeditiously. Howewvéue to the NLAC at present not
including public sector trade union representativies issues relating the social dialogue
in the public sector are not examined in the foltaysections of this report.

6. Views of tripartite social partners on the NLAC

63. Tripartite representatives interviewed for the s of this paper noted that the NLAC
needed to be reformulated and that there had bewsrad previous assessments which
had recommended chand@sSurprisingly, even the trade unions interviewéddcthe
lack of representation of some of the trade unapointed as members to the NLAC as
one of the reasons for the lack of effectivenegh®MNLAC.

6.1. Trade Union concerns

64.The trade union leaders interviewed for this papesre of the view that the

ineffectiveness of the NLAC arises from the absesfdeue tripartism in its structure; the
members are not equal partners and the Governm@oat icommitted to resolving issues
or determining policy through social dialogue a tHLAC. One trade union contended
that the employers were stronger in bargainingngtre as they were represented by a
single apex body and that they were able to enbatetheir interests were given priority
by using undue political influence. The followiegnerged as other issues that reduced
the effectiveness of the NLAC.

65.The NLAC should be established as a statutory body Trade Unions note that
the NLAC lacks authority or status to make its loelations binding and authoritative on
the Government. At present even though agreementeached on an issue, the
Government either does not implement the decistamplements a provision materially
different to that agreed on by the tripartite mersberhis would not be the case if the

9 Most notably through an ILO facilitated Consultetiin 2006 where a list of recommendations andre ti
bound action plan were developed.



NLAC was established as a statutory body, headed mon-partisan senior public
servant, academic or other person who would contten®&LAC, with the Government,
employers and trade unions being equal partnersruhi independent leadership.

66.The NLAC should have a clear mandate and its mandatshould be implemented by
the Ministry of Labour : The current platform of the NLAC as being a splativisory
body makes it unsuitable as a policy formulatind decision making body; the Minister
and the Government is not bound to act on everaainmus recommendation arrived at
after following the rules of tripartism and socdihlogue. The mandate of the NLAC
should therefore be clearly spelled out with arsddiécisions should be binding on the
Government.

67.The NLAC should be the tripartite forum that has the responsibility to _make
decisions on national issues such as labour law oein: At present even where issues
are deliberated on by the NLAC, decisions on issueh as labour law reform are made
at other forums that are not representative of earland trade unions. The 2015 process
and recommendations on labour law reform is a éag®oint?® and the Ministry of
Labour should be the lead Ministry on implementadgour law reform.

68. Need for verification of membership of trade unionghat are members of the NLAC
The trade union leaders interviewed noted that softibe current trade union members
of the NLAC do not qualify to be included as they mbt have sufficient membership.
This is because many trade unions either do narrepembership data on a timely basis,
and if they do, data is exaggerated. They wetb@bpinion that some trade unions did
not even maintain a registered office nor employ staff for administrative purposes
(other than the functions of elected office beaneh® are not employees of the trade
union) which made it unlikely that they had suftici strength of members to be a part of
the NLAC. It was suggested that it was possibfetlie Trade Union Division to verify
such membership by requesting trade unions to relebails such as the breakdown of its
membership by place of work, gender, etc., ancepmnt other details such as whether
that trade union maintains an office and employdf sh order to establish whether
membership in the NLAC is justified. Where a trasigon persistently refuses or fails to
provide such details, since the TUO permits suttade union to be de-registered, the
Trade Union Division should de-register such tradeon which would effectively
prevent it from NLAC membership. It is thereforéhan the power and authority of the
Labour Department to ensure that the trade uniongpty with the reporting requirement
of the TUO.

69.Lack of representation of women women trade union leaders and other researchers
have consistently pointed out that despite manyhef deliberations being on sectors
where women workers predominate, there were no \wonwker representatives on the
NLAC. For instance, during deliberations on thente of employment and hours of work
of the Business Process Outsourcing industry, & staygested that feedback be obtained
from women actually working in this industry andwedmens’ organisations representing
these workers but this was not acted on. Otheressuch as Maternity benefits, and

20 https://www.colombotelegraph.com/index.php/labawdreform-proposals-2015-a-trojan-horse-of-the-

employers-cflland http://www.industriall-union.org/sri-lankanians-win-concession-from-government.




night work for women are deliberated in the NLAGHhwiut a proper understanding of the
point of view of women workers on these issuesad&runions of teachers and nurses
that have a high proportion of women members atanutuded as they are considered
public sector trade unions that do not come unpi@rview of the NLAC; however, there
is sizeable private sector involvement in both mgr&nd education but workers in these
sectors are not represented on the NLAC.

70.The response of trade unions on some of thesesidsuencouraging as hitherto the
perception has been that trade unions have beeillingwo have their status examined.
Since the trade unions themselves have providednens to resolve this contentious
issue the Commissioner General of Labour needaki® the necessary action to enforce
the provisions of the TUO.

6.2. Employer concerns

71.The EFC has made it clear, both in its media releasd in the interviews for this paper,
that it considers the NLAC to be unable to move doely discussion to mutual
understanding and consensus building as was indeimdés objectives. The Director
General of the EFC stated that although issuesdalsy tripartite members were
discussed vigorously and in detail at NLAC meetingsiving at mutually acceptable
decisions has been difficult, if not impossible.ery often, agreement reached at one
meeting is abandoned without explanation and samer @ourse of action followed with
no explanation.

72.The EFC in a letter sent to the Minister in Deceml2012, protested at the delay on
making urgent and imperative amendments to cuaemtloyment legislation in two key
areas: firstly the option of spreading the Saturdayk hours over a five day working
week; and secondly, the relaxing of restrictionsnaght work for women in shops and
offices. The EFC letter quoted the minutes fromevipus NLAC meeting that "the Hon.
Minister promised to submit a draft amendment a& tiext NLAC" for discussion.
Instead of which, at the very next NLAC meetinggtead of an amendment to legislation
being presented, Ministry representatives statad ttie "administrative relaxation” that
had been provided for six months to allow a su@adinendments to be agreed, would
now be extended for one year, because trade unvens opposed to any changes in
legislation being made. The EFC was noted in teter that this was the second
occasion where the NLAC had retracted its positifiar having reached an agreenfent.
Although the NLAC is intended to enable the voioédifferent stakeholders to be heard,
it has been criticized as being unstructured aragjidar, with the result that there is no
restriction on the time allocation or issues that be raised by a member. In fact, the
Director General of the EFC noted that as a resduibtal mismanagement of the NLAC
meetings over a period of time, at a meeting oda?yrillh July 2014, all the trade unions
members walked out of the meeting after informirge tMinister that they are
disappointed with the way the meetings are beingdaoted, as none of the union
proposals have been addressed and what has besad agr the NLAC has not been
implemented.

2 http://www.employers.lk/efc-news/526-efc-disappediwith-nlac



73.Mr.Ravi Peiris, former Director General of the ERI50 provided valuable input on his
experience as a member of the NLAC for a long jgend time. His views can be
summarized as follows:

(a) the NLAC needs to have a clear mandate, includicgramitment from the
Government to implement its recommendations;

(b) the NLAC must include the most representative Gtuesits. Especially in
relation to trade unions membership details apprehave not been
submitted for many years which makes it challengiagbuild consensus
within the NLAC. Representation must be basedrerdetermined criteria;

(c) the Ministry of Labour must be the driving forcehbel the NLAC convened
by a secretariat headed by a technical expert, amhainistrative and
institutional support by way of its own budgetafjoeation. Due to this
aspect being lacking most NLAC meetings were heldppease trade unions
and lacked direction or purpose;

(d) in one instance where the NLAC did succeed in riegch collective decision
in relation to the issue of contract labour, thesvachieved by forming a sub-
committee with 3 trade unionists and 3 employerdisguss this further, and
after almost 2 years of negotiation the sub-conamithgreed on a draft
amendment to this provision. Unfortunately, howevee notes that this
amendment was not implemented for reasons bestrkiowhe Ministry of
labour.

(e) The NLAC secretariat should also function as a uss® for its members,
commissioning studies and reports on a timely basissues that are brought
before the NLAC in order to enable informed decismaking instead of
deliberating endlessly on supposition and basagsssmptions.

74.1t is also noteworthy that above views coincidethwhose of the trade unions and were
also endorsed by the present Director GeneraleoE#C.

6.3. Government concerns

75.The Commissioner General of Labour, who also sepréat to his appointment as the
Secretary of the NLAC, is clearly well-informed it shortcomings. He indicated that
the Trade Union Division is commencing a processatibnalisation of the declarations
filed under the TUO and that it would be possildetepare criteria for membership in
the NLAC once the verification of membership anldeotdetails are completed. He noted
that trade unions had not been very cooperativéhé past in complying with the
requirements of the TUO and have not been willmgrovide details of membership on
the basis that this would be used by employersnagéem in ‘anti-union’ activity. He
also added that this was not a valid defence andldmot prevent the TUO from being
enforced.

76.The CGL also indicated that establishing of regidabour advisory councils in each of
the nine Provinces was under consideration, adik&ict Labour Advisory Councils
have fallen into disarray and are considered tal meere capacity than is available in the
Districts to maintain continuously. These Provahdiodies would ensure that issues that



affect a large number of workers in a sector olistdy or in a geographical area would
be referred to the NLAC for deliberation despitesh workers or employers not being
represented in the NLAC.

77.With regard to employers, the CGL noted that gitka large Small and Medium
Enterprise Sector outside the membership of the,BRE Provincial bodies would
provide an opportunity for smaller employer asstmns or groups to also be represented
in identifying issues of concern to them, espegiall relation to labour law reform and
regulation of employment.

78.The Ministry of Labour, while in general agreeingithwthe issues of lack of
representation and the inefficiency of meetingthefNLAC considered it unlikely that it
would be possible to establish the NLAC under nariipan leadership; however, he
stated that establishing a statutory body could b&ble option but the difficulty would
be in determining the basis for membership in sustatutory body to ensure that various
interests, including regional representation ampdasentation of women workers could be
ensured, regardless of the strength of those weikegstablished trade unions.

7. Recommendations for promoting tripartite Social Dialogue and the NLAC

7.1. Establishment of the NLAC as a statutory body

79.This is accepted as being desirable by all thosenilewed and indeed has been
recommended at previous tripartite consultatioAsstatutory body could be created by
an amendment to an existing statute such as thAckD there is precedence for this
approach, for instance, in relation to the Indastrbafety and Health Advisory
Committee, required to be established under theéoFas Ordinancé® However, a
stronger mandate for the NLAC than in the Commigiemvided in this Ordinance would
be required to overcome the shortcomings identibigtripartite responses.

80. Another option would be to enact separate legmhato create the NLAC, such as in
establishing the Sri Lanka Bureau of Foreign Emplegt (“SLBFE”)? with acceptable
tripartite, or tripartite + representation, inclngiadequate gender representation. This
would remove the current culture of Government@age in the NLAC and remove the

22 Article 99 of the Factories Ordinance providesda®mvs:
99. (1) There shall be an Industrial Safety anditHedvisory Committee consisting of -
(a) the Chief Factory Inspecting Engineer, who shalkthairman; and
(b) four other members to be appointed by the Minisiewhom at least one member shall :-
() represent the interests of the occupiers dbfées,
(i) represent the interests of the persons emplaydactories, and
(i) be a specialist in the field of industrialfety and health.
(2) It shall be the duty of the Industrial SafetydaHealth Advisory Committee -
(a)to advise the Commissioner on all matters incidesrtaelating to the safety,health and welfare of
workers in factories and all other matters whiah @ommissioner may refer to the Committee;
(b) to advice the Minister on all matters which the Miar may refer to the Committee;
(c) to perform and exercise such duties and powersagshm prescribed by or under this Ordinance.
% However, it should be noted that the SLBFE modsl heen criticized for the absence of any repratees
of migrant workers or migrant worker organisatioasd it is not the structure but the process daildisthing it

that is used as an example.



perception by the employers and trade unions ofNbAC as a means of a informal
dialogue process not leading to constructive deaisr change.

7.2. Need for informed decision making

81.At present, dialogue at the NLAC is not based atependent and current research or
technical expertise. With tripartite + represepotatit should be possible to link the
NLAC with the research departments of various Mies. If needed, studies can be
commissioned through external experts and with stidpom organisations such as the
ILO or the Universities. However, the long term lgoa sustainability should be to

develop the capacity of the Ministry of Labour ahd Department of Labour to provide
this input.

7.3. A formal structure should be introduced to enable decision making and
implementation

82.Whether the NLAC is established as a separatetstgtibody or located within the
Ministry of Labour, its structure and functioningeds to be rationalized to maximize its
potential. Changes would be needed to:

(a) Determining criteria for membership, with provistws ensure regional and
sectoral representation for both employers ancetramions

(b) Pre-determined number of minimum meetings per yedh provision for

additional meetings to be summoned when the Ministquires advise or
guidance

(c) The structural changes to form sub-committees &b \@éh specific issues and

the power to co-opt technical experts as and wiesded for better decision
making

(d) A mechanism to monitor and evaluate implementatioof
recommendations/decisions which is currently abseoin the NLAC's
mandate

(e) A compliance review component to liaise with inegranal organisations and

to report on queries raised on non-compliance @adir of international
obligations

7.4. Further action by the social partners

83.The workshop participants agreed to develop a diaftaration on the commitment of
the social partners to ensuring that the NLAC rhetrieeds of the tripartite members as
identified in the previous sections on concernsr@edmmendations.

8. Conclusion

84.Sri Lanka has a culture of social dialogue whicloutth enable productive tripartite
discussion on issues of national interest. Howelvistorical practices such as political
patronage have undermined the status and usefudfesgial dialogue. Given the clear
perception of the shortcomings in the NLAC by itgpadrtite constituents there is an



opportunity to restructure the NLAC to become aratt contributor in improving the
conditions of labour and encouraging economic dagraent. While deliberating on the
direction that the NLAC should take it is usefulremember that “in countries in which
social dialogue may not result in an agreemergalttite actors must not interrupt their
dialogue but rather make efforts to continue tajkivith each other in order to build trust
and restore confidence, since there is no credideviable alternative to social dialogue,
as several examples have shown” (Ghellab, 2009).
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CONSTITUTION OF THE NATIONAL, LABOUR
ADVISORY COUN CIL, SRT LANKA

NAME:
The National Tripartite Consultative Mechanisin established to provide for consultation

and co-operatiop between the government - and the organizations of workers. and
employers at the national level op matters relating to socja) and labour policies and
international labour standards wil{ pe called and known ag “The Nationa] Labour

Advisory Counci]» (hereinafter referred to as “The NLAC»)

OBJECTIVES: .
* The Objectives of the NLAC shall be-

a. To promote sogia dialogue between the government and the Organizations of
workers and employers on social and labour issues. -

b. To provide a forum for the government to seek the Views, advice and assistance of
organisations of workers and employers on matters relating to social and labour
policies, labour legislation and matters concerning the ratification, application and

implementation of International Labour Standards,

¢ To promote mutyal understanding and good relations and foster closer co-
oOperation between the Eovernment and organizations of workers and employers
with a view to developing the €conomy, improving conditions of work and raising

standards of living,

FUNCTIONS:

a. Consultation and Co-operation between the government and organizations of
workers-and employers on such matters as-

i. the establishment and functioning of nationa] bodies such as those
responsible for organization of employment, vocational training and
re-training, laboyr protection, - industria] health - and safety,
productivity, social security and Wwelfare, prevention and settlement of

industrial disputes

il. the preparation and implementation of laws and regulations affecting
the interests of workers and employers. :

b.” Consideration of matters concerning replies to ILO Questionnaires, ratification,
implementation ang review of international labour standards ang other related
matters as per ILO Convention No.]44 concerning Tripartite Consultation
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CHAIRMAN:

4. The Chairmap of the NLAC will be the Minister of Employment and Labour.
b. Where the Minister is unable to preside at any meeting, he may nominate another

Person to act on hjg behalf.

COMMITTEES

a. There may be appointed-
i. Standing Committees for the different sectors of the €conomy to be

known as “Industria] Committees”.

. Ad hoc Committees for the purpose of Studying Special subjects
assigned to them and submitting reports to the NLAC for its

consideration.
b. Industria] Committees and ad hoc committees wil] be tripartite jp composition.
¢. Industria| Committees and ad hoc Committees Mmay co-opt memberg from outside
of NLAC who have knowledge or expertise in the -relevant industry o the
subjects assigned to them for study and report.

TERM OF OFFICE.

b. Meetings of the NLAC wil be convened regularly and frequently a5 may be
determined by the Mim’ster, but at least once a month,
- AGENDA:

a. The agenda of thé mceting of the NLAC will be brepared by he NLAC
Secretariat for the approva of the Minister. o

b. The members of the NLA may submit to the ’Secretary of the NLAC any matters
they wish to be discussed at the NLAC meetings.

C. The fina] selection of the matters to be included ip the agenda will pe determined
by the Ministe;, at his discretjon,
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THE RULES FOR THE CONDUCT OF MEETINGS OF
THE NATIONAL LABOUR ADVISORY COUNCIL

The following Rules for the meetings of the National Labour Advisory Council
were adopted by the National Labour Advisory Council and approved by the
Hon. Minster of Labour and Labour Relations at the NLAC meeting
on the 05t day of August, 2013.

Fixing the dates of the meetings:

(a) The Chairman NLAC in consultation with members may make every endeavour to fix the
dates for meetings at the beginning of the year for one full calendar year.

(b) In the event of any interruption of the scheduled dates of meetings owing to unavoidable
reason/s soon after the interruption Chairman, should follow the fixed schedule thereafter.

Notice of the Meetings:
(a) Notice of the meeting should be conveyed to all members not less than two-weeks before
the meeting, together with the agenda for the meeting.

(b) Agenda with description (annotation) be sent to members. To say that the agenda among
other things should indicate -
(i) Topics for the discussion

(i) The matter/s related to the topic.
(iii) The member who proposed/initiated the topic.
(

iv) Other members who have opted to speak.

(c) Any agenda item for which the discussion was not completed and not concluded such item
should make a carry-over item in the successive agenda until conclusion of the discussion
or the subject matter is properly disposed of.

(d) Communication of agenda to members shall be on e-mail, fax, post or of any other
appropriate means.

(e) Any agenda item not taken for discussion should be re-listed in the agenda of the next
meeting or of successive meetings, however, not later than three months.

Conduct of proceedings of the meetings:
(a) Sequence of the agenda items should follow for discussion unless any urgent and
important topic is prioritized.

W.J. L. U. Wijayaweera

Secretary
Ministry of Labour & Labour Relations
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(b) (i) The member who proposed or initiated the topic be permitted to speak first giving him
10 minutes or time reasonably required to introduce the subject matter.

(i) Subsequent speakers be permitted to speak allocating a time slot of 05 minutes or a
reasonable time limit.

(ili) The member who expressed his views on one topic may be permitted to speak more
than once on the same topic provided that there were no others to intervene or on the
importance or urgency of the niatter for intervention by that member.

(iv) Any member could express his views freely on the matters taken for discussion without
interruption or obstruction from other members. Tolerance and compromise should
prevail with cordial and peaceful atmosphere throughout proceedings.

(v) Any subject matter raised by many trade unions collectively or by a group of members,
such trade unions or the group should decide who should speak on behalf of the trade
unions or the group and inform the Chairman.

. Recording of the minutes:
(a) The most important and material facts are to be recorded unambiguously so as the
members could comprehend the minutes easily.

(b) Among other things the minutes should include —

(i) Who has initiated the subject matter.

(i) The important matters discussed and by whom.
(iii) Any decision arrived at.
(iv) The follow-up action by whom with the appropriate time frame.

Communication of the minutes:
The minute of the meeting should be sent to all members not later than 02 weeks from the
date of the meeting.

W1 RT:
W.d. L. U. Wijayaweera

/\/ ) &mtaw
( Ministry of Labour & [ abour Relations



6. The role of the Chairman:

(a) The Chairman of the NLAC shall be the Minister charged with the subject of Labour and
he shall chair the NLAC meetings. In the absence of the Minister, the Secretary of the
Ministry may chair the meeting/s.

(b) The effective conduct of the meetings rests with the Chairman in keeping with the
provision of the NLAC Constitution and its Rules.

(c) The Chairman shall control the conduct of proceedings in democratic manner.

7. The NLAC Secretariat:
There shall be an NLAC Secretariat established.

(a) The Secretariat is headed by a competent person who shall be appointed by the Secretary
to the Ministry in consultation with the Hon. Minister, as Secretary of NLAC (Even a
qualified retired person may be re-employed as the Secretary of NLAC if a qualified and
experienced officer is not available in the Ministry or the Institutions under the Ministry).

(b) The Secretary of NLAC shall be the Chief Executive of the NLAC Secretariat who shall be
responsible for efficient and smooth functioning of the Secretariat.

(c) The Secretary of NLAC shall function under the general or special directions of the Hon.
Minister of the Ministry. In carrying out the duties and functions of the NLAC the Secretary
of NLAC may consult the Secretary of the Ministry and the Hon. Minister as often as
required.

(d) The NLAC Secretary should apprise the Hon. Minister and the Secretary of the Ministry on
matters for discussion at NLAC not less than one-week before the meeting.

(e) The Secretary of NLAC is subject to the overall supervision and administrative control of
the Secretary to the Ministry.

() Among other things the Secretary of NLAC shall be responsible for communicating the
notice of the NLAC meetings to members including the agenda, transmission of the
relevant documents, attending to general correspondence, transmission of the minutes of
the NLAC meetings and such other correspondence incidental and relevant to NLAC
meetings and its functions.

W, d. L. U. Wijayaweera
s . &mm
Ministry of Labour & Labour Relations
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(g) The Secretary of NLAC shall provide facilities to hold NLAC Sub-Committee or NLAC ad-
hoc Committee meetings.

(h) As per the advise of the Hon. Minister, Secretary of the Ministry, the NLAC, NLAC Sub-
Committee or the NLAC Ad-hoc Committee; the Secretary of NLAC shall invite any person
for the meetings of NLAC, its Sub-Committee or Ad-hoc Committees as the case may be.

(i) The Secretary of NLAC shall prepare background papers and such other documents as are
required for the NLAC meetings, special meetings or Sub-Committee or Ad-hoc Committee
meetings.

(j) Secretary of NLAC shall be assisted by such other officers appointed to the NLAC
Secretariat by the Secretary to the Ministry.

W. d. L. U. Wijayaweera
Secretary
Ministry of Labour & Labour Relations



Annexure 3: Membership of the NLAC (2015/2016)
Employer representatives

» Director General, The Employers’ Federation of ©@ayhnd five member representatives
* Rrepresentatives from Free Trade Zone Manufactéwessciation,

» Sri Lanka Apparel Exporters Association

*  Women’s Chamber of Industry & Commerce

* The Planters Association of Ceylon

* Federation of Chambers of Commerce & Industr@rlanka

» Joint Apparel Association Forum.

Trade Unions

Mr. D. W. Subasinghe Mr. Suppiah Ramanathan
General Secretary President

Ceylon Federation of Trade Unionkanka General Services Union

Mr. Wasantha Samarasinghe
General Secretary President
Lanka Jathika Estate Workers’  Inter Company Employees Union
Union

Mr. Leslie Devendra

General Secretary, Secretary General
Sri Lanka Nidahas Sevaka National Workers Congre:
Sangamaya.

Mr. Amerapala Gamage
General Secretary, President,
The Ceylon Mercantile, Industrial Ceylon Bank Employees Union.
and
General Workers Union (CMU).
Mr. Anton Marcus Mr. Marimuththu
General Secretary, Vice President
Free Trade Zone & General Service
Employees Union. Ceylon Workers Congress.
Mr. Suranga Naullage Mr. T.M.R. Rasseedin
Chief Organizer, Deputy President,
Jathika Sevaka Sangamaya. Ceylon Federation of Labour.
Mr. W.H. Piyadasa Mr. Linus Jayathilake
President, President,
Public Service Trade Union United Federation of Labour.
Federation.
Mr. Palitha Athukorale Mr. Wijewantha Amarasinghe
President,

General Secretary,

. . c
National Union of Seafarers of ¢ The Ceylon Estates Staff’'s Union.

Lanka.



Government officers:

Senior Asst. Secretary (Labour & Foreign relatiopng)nistry of Labour & Labour
Relations

General Manager (Shrama Vasana), Min. of Labour&dur Relations

Addl. Commissioner General of Labour. Departmeritaifour

Commissioner of Labour . Employees Provident Funaision

Commissioner of Labour, Industrial Relations Digrsi

Commissioner of Labour (Dev.), Department of Labour

Snr. Legal Advisor, Ministry of Labour & Labour Reilons

Senior Legal Advisor, Department of Labour

Commissioner of Labour , Industrial Safety Divisi@epartment of Labour
Commissioner of Labour, Women & Children Affairsvidion, Department of Labour,
Commissioner of Labour (Admin.), Department of Labo

Chairman, Employees’ Trust Fund Board’

Adviser (Industrial Relations), Strategic Enterpridgt. Agency



