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I. Background

Promulgated in 1988, the Regulation on Labour Protection for Women Workers has
been playing an important role in protecting labour rights and the physical and mental
wellbeing of male and female workers. In response to China's economic reforms,
social transformation, changes in employment relations, the employment structure of
women workers as well as labour rights and interests, the Law Office of the State
Council, the Ministry of Human Resources and Social Security (MOHRSS) and the
All-China Federation of Trade Unions (ACFTU) proposed and proceeded with the
revision of the Regulation on Labour Protection for Women Workers in 2006. The
Draft Amendment to the Regulation was developed in 2008 and the Revised Draft
Amendment to the Regulation was created in May 2010 (hereinafter referred to as the
“Revised Draft”).

To make the Revised Draft more relevant to the needs of working men and women,
the ILO/Norwegian Project on Promotion of Gender Equality in the World of Work in
China supported the survey on the Revision of the Regulation on Labour Protection
for Women Workers. The survey was implemented by the Women's Studies Institute
of China in conjunction with the Women's Studies Institutes in Heilongjiang, Jiangsu
and Sichuan Provinces.

I1. Focus, methodology and survey progress
1. Focus

In accordance with the main content covered by the Revised Draft, the survey
identified the following key issues in regards to protecting women workers: The first
issue is maternity protection, including maternity insurance coverage, the relevant
provisions for maternity, and the question of whether men should receive extended
paternity leave. The second issue is on equal employment opportunities and benefits
for men and women workers with family responsibilities. These benefits include
family care facilities and services, corporate and government social responsibilities
and the government's administrative responsibilities. The third issue is occupational
safety and health, which includes employment conditions for women workers in
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non-public enterprises and the informal sector, gynecological examinations and the
corresponding costs for women workers and combating sexual harassment at the
workplace. The fourth area is provisions on prohibited work, such as conditions for
protecting the physical health of female workers without raising the employment
threshold. The fifth area focuses on labour protection for women workers in
non-public enterprises; and the sixth area focuses on strengthening labour inspection
and supervision.

2. Methodology

This survey was conducted through focus group discussions with four invited groups :
1) representatives from both government authorities and civil organizations; 2)
employers and representatives from enterprise management; 3) women workers’
representatives; 4) experts and scholars. The interview outline was designed for
each group. The survey sites represented specific areas of China in accordance with
the discussion topics: Harbin represented the old industrial bases; Nanjing represented
the developed eastern areas; Chengdu represented the western region; and Beijing
represented the political and cultural center.

3. Workplan

In April 2010 a research team comprised of experts from the national and provincial
Women's Studies Institutes formulated a research plan. In May 2010, a pilot survey
was conducted in Chifeng City in Inner Mongolia and on July 6, 2010, the research
team participated in the “Experts’ Meeting on the Revision of the Regulation on
Labour Protection for Women Workers,” which was jointly organized by the
MOHRSS and the ILO Beijing Office, and received the Revised Draft. In August
2010, the research plan was modified based on the Revised Draft. In September 2010,
ten focus group discussions were held in the four survey sites (see Table I) and
representatives from the women workers’ department of the All China Federation of
Trade Unions (ACFTU) were invited to attend the discussions. From October to
November 2010, three reports on the discussion sessions held in Heilongjiang, Jiangsu,
Sichuan were developed and since November 2010, efforts have been made to
formulate the comprehensive survey report.
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Tablel List of focus group discussions

Survey time Survey site Survey activity Number of Number of
participants | representatives

September 6, 2010 Chengdu, Discussion with 10 7
Morning Sichuan government and
relevant departments

September 6, 2010 Chengdu, Discussion with 14 11
Afternoon Sichuan representatives of
women workers

September 7, 2010 | Chengdu, Discussion with 9 6
Morning Sichuan representatives of

enterprise

management
September 15, 2010 | Harbin, Discussion with 13 8
Morning Heilongjiang | government and

relevant departments

September 16, 2010 | Harbin, Discussions with 12 7
Morning Heilongjiang | representatives of

enterprise

management
September 17, 2010 | Harbin, Discussions with 11 8
Morning Heilongjiang | representatives of

women workers

September 20, 2010 | Nanjing, Discussions with 12 8
Morning Jiangsu government and
relevant departments

September 20, 2010 | Nanjing, Discussions with 14 10
Afternoon Jiangsu representatives of

enterprise

management
September 21, 2010 | Nanjing, Discussions among 13 10
Morning Jiangsu representatives of

women workers

September 29, 2010 | Beijing Discussions among 16 11
Morning experts and scholars

Total 124 86
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I11. Main Opinions and Proposals
(1) Issues concerning maternity protection
1. Maternity insurance

(1) Maternity insurance should be extended to non-public enterprises and the
informal sector. The survey saw higher maternity insurance coverage among
state-owned enterprises and employers with well-established employment systems.
Over 90 percent of state-owned enterprises in Heilongjiang are covered by insurance,
while a five-insurance bundling practice is carried out in Jiangsu, where every
employee, regardless of residence, is required to contribute to maternity insurance
when he or she signs a formal employment contract.

However, among all the surveyed sites, maternity insurance coverage was lower in the
informal employment sector, in weak employment systems and among migrant
workers. Maternity insurance was the least enforced of the five insurance schemes.
According to the survey of 55 non-public enterprises made by the Sichuan Provincial
Federation of Trade Unions in 2009, only 37 percent of the companies surveyed
contributed to the three basic insurance schemes (unemployment, pension and medical
care), while coverage for maternity insurance was even lower. Female employee
representatives in Sichuan Province stated that, "in the tertiary industry, privately-run
businesses only buy insurance for the management personnel, which accounts for only
a fraction of the total staff. Other workers have to buy their own insurance if they
want to receive coverage." The representatives also stated that "when the employment
is on a voluntary basis without a formal labour contract, those who file complaints are
unable to keep their jobs." The Jiangsu Province representative also said that
"maternity insurance coverage is still inadequate among some Small and
Medium-sized Enterprises (SMES) in the catering industry, since the high mobility of
women workers makes it hard to renew their insurance arrangements as they relocate.
Women workers have to quit once they become pregnant, and their reproductive rights
are not safeguarded.” It is recommended to clearly state how this group will be
covered in the Revised Draft.

(2) The government should bear the majority of the maternity insurance costs.
Most of the representatives from Jiangsu Province agreed that the wages and
allowances of female workers during the maternity period should be borne by society,
especially by the government. Female entrepreneurs in Sichuan Province suggested
that it is better to solve the problem of maternity insurance for women workers
through government tax relief. The majority of the representatives are against the
practice of holding employers entirely accountable for the cost of maternity insurance,
as this will make finding employment more difficult for women.

(3) The management of maternity insurance should be strengthened by rationally
using maternity funds. Some representatives argued that the corresponding
management system was flawed, as very few people can benefit from maternity
insurance despite the huge maternity insurance balance. In order to utilize the full
capacity of maternity insurance to protect child-bearing female workers, the
management of the insurance funds must be strengthened and its usage expanded.
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(4) Women workers who fail to use maternity insurance should be compensated.
Representatives from Sichuan Province stated that many foreign companies and
private enterprises cannot accommodate pregnant women workers, and that women
workers in non-public enterprises will quit after becoming pregnant. We propose to
use maternity insurance so that women workers can receive partial compensation and
unemployment compensation. In addition, employers should give economic
compensation to pregnant women workers according to the length of their service.

2. Costs during maternity

(1) The salary during this period should include a bonus. According to
representatives from the government, workers’ and employers’ organizations in
Jiangsu, efforts should be made to ensure that young parents, who usually have lower
incomes, will receive actual protection through ensuring that their income during the
maternity period will not be below their original amount(salary plus bonus). In the
past, the basic wage accounted for 90 percent of the total salary, while currently the
proportion is much lower. Therefore, Sichuan representatives argued that it was unfair
to adhere to the original standard by compensating women workers during the
maternity period with only the basic wage, which jeopardized their rights and interests.
The Regulations of the Sichuan Province on Population and Family Planning states
that women workers undergoing pregnancy, childbirth and breast-feeding should be
paid as usual, and such provisions serve as a reasonable reference.

(2) The maternity leave wage standard should be maintained in performance pay.
According to female teachers in Heilongjiang Province, "after the performance pay
scheme is applied to the education sector, hourly wages will constitute very large
proportion of the total salary. As the hourly wage of female teachers on maternity
leave will be given to substitute teachers, the benefits for childbearing teachers would
be greatly reduced under the existing provisions for the performance pay scheme,
making it difficult for them to survive if child care costs are considered.” Therefore,
reasonable provisions for women workers’ performance pay during maternity leave
should be stipulated in the Revised Draft to prevent their wages from dropping
drastically.

(3) Maternity insurance should cover the costs of temporary substitutes. The
Heilongjiang Province discussion indicates that a reasonable maternity insurance
should have three components: a salary (including the average wage/the average
performance wage and the bonus), fertility expenses and the cost of hiring a
temporary substitute. At present, school teachers, nursery teachers and nurses require
temporary substitutes upon pregnancy, childbirth and breast-feeding, but people have
not yet paid sufficient attention to the costs of hiring a temporary substitute. Primary
and middle school teachers in Harbin stated that it will harm the economic interests of
fertile teachers if temporary substitute costs are not provided. Discussions in Jiangsu
Province also showed that due to the lack of guaranteed substitute costs, women
workers of childbearing age in a number of sectors, such as schools, kindergartens and
hospitals, often have to form a line to have children, otherwise these institutions will
be unable to operate normally. Therefore, it is suggested that the payment of substitute
costs should be stipulated in maternity insurance.
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3. Provisions concerning pregnancy and childbirth

(1) Clear provisions on the length of maternity leave for women workers: The
Revised Draft follows the international standard of a 14 week maternity leave as
prescribed in the ILO Convention No. 183, with a proposed conversion of days
instead of weeks for better interpretation and operation. Some representatives
proposed that one more month be added in order to extend maternity leave, while
some stated that an extension may cause the employer to be unable to afford the
payments.

(2) Proper arrangements for prenatal examinations and rest time for pregnant
workers: According to government representatives, Article 7 of the revised Draft,
which requires proper time off and reduced labour duties for pregnant workers is
difficult to implement. However, female workers” representatives believed that rest
time during pregnancy, pregnancy check-ups and reduced labour duties should be
clearly incorporated into the Revised Draft. In addition, the representatives called for
providing compensation to pregnant women workers engaged in piecework if their
work duties are not reduced and for considering antenatal examination time to be
working time.

(3) Proper arrangements for pregnant and breast-feeding women workers to
receive job transfers: Some government representatives suggested that the second
paragraph of Article 13 of the Revised Draft be modified as follows: "If a female
employee is unable to continue work due to pregnancy or breastfeeding, the employer
can adjust or lessen the employee’ s responsibilities only after consultation and a
mutual agreement with the employee.” Therefore, the employer has both the
responsibility of looking after women workers as well as the ability to adjust their
work situation. Trade unions representatives declared that many enterprises choose to
adjust the position of women workers by force when they are pregnant or
breast-feeding, which is in violation of their rights. Allowing the employers to make
changes in the labour contract on the basis of employers’ preferences is not
conducive to the rights and interests of women workers, and it is recommended that
job transfers be made on the basis of employees’ preferences. Besides, it should also
be added to the Revised Draft that "a female employee is guaranteed her original
position or another position with identical benefits when she returns from maternity
leave." Representatives from Sichuan also suggested that female employees who have
to change their jobs due to pregnancies or breast-feeding should not have their income
and benefits affected and that the economic losses suffered by the employers should
be compensated by maternity insurance.

(4) Whether the menstrual protection should be written into the Revised Draft:
Some representatives believed that menstrual protection should be provided for
women workers engaged in jobs involving low temperatures, high altitudes and heavy
manual labour. They believe that the physical constitution and conception of medicine
are different in China compared to other countries, and that these viewpoints are
reflected in the health protection policies for women workers . However, some
representatives also stated that there was a tendency for provincial policies to be
over-protective as some provincial provisions stipulate that women workers can take a
1-2 day leave during menstruation. Furthermore, the enforcement of these provisions
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IS questionable as some women use "dysmenorrhea™ as an excuse to take time off
work for personal reasons. Instead of providing menstrual rest to all female workers,
only a small number of women workers suffering dysmenorrhea should be allowed to
take sick leave.

4. Paternity leave and parental leave

(1) The majority of the representatives expressed their consent to paternity leave.
They believed that paternity leave should be incorporated into the Revised Draft.
According to government representatives from Jiangsu Province, many foreign
countries have mandatory paternity leave and such leave should be also
incorporated in China’ s Revised Draft for three reasons: First, to reduce
discrimination against women in the labour market and to promote women's equal
employment; second, to encourage both men and women to share family and social
responsibilities, as it is also men's rights and interests to take care of the family; and
third, to retain skilled and talented workers through a people-oriented focus on
employment. In Heilongjiang Province, business representatives pointed out that
"many non-local graduates work in Harbin and when the parents do not live in the
same city, the husband has to ask for a few days leave after the wife gives birth to a
baby. But asking for personal leave means a huge salary cut, making it difficult for the
city to retain graduates. A preferential state policy on this issue will help local
enterprises better retain talented workers."

(2) The length of paternity leave. The first viewpoint is that the length of paternity
leave can be determined according to government financing, with a minimum of five
days for governments with fewer financial resources. The second opinion is that as it
takes a woman 7 days to undergo and recover from a cesarean section and that the
husband has to be in charge of organizing the hospital discharge, infant immunity and
residence registration, 10-15 days will be more appropriate. Another argument is that
as the traditional puerperium care period is one month in China, both the physical and
mental wellbeing of mother and child will improve if the husband can provide care for
them at home. In addition, others proposed that the late childbirth leave conferred to
a female employee as a reward for family planning could be transferred to her
husband to encourage men and women to share family responsibilities. Government
representatives from Jiangsu Province also suggested a week-long leave for men to
take care of their wives due to abortion and induction.

(3) Paternity leave expenses. One argument was to attach such leave to
institutional arrangements, with the expenses involved covered by the government
while another was to incorporate paid paternity leave into employees’ maternity
insurance so that the expenses will be paid from the maternity insurance pool.

(4) The paternity leave policy should be extended to all workers. At present, the
preferential policy for family planning in some provinces stipulates that women’ s
spouses can be entitled to a paid paternity leave of 7-14 days if they marry late and the
wives experience a late childbirth. Some representatives stated that the preferential
policy for family planning and the labour protection of female employees, being two
different rights, should be separated from each other. Most of the representatives
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believed that all workers, rather than only employees fulfilling the standard of late
marriage and late childbirth, should be entitled to paternity leave so that they can take
care of the wife and child.

(5) The policy for parental leave should be implemented. Some representatives
proposed that parental leave be implemented in addition to paternity leave so as to
meet the demands of raising a child, such as seeing a doctor, going to the hospital and
attending parent-teacher interviews. Both parents, not just the mother, should assume
parental responsibilities. Some representatives agreed that a paid parental leave of
5-10 days could be conferred on an annual basis to parents whose children were
below a certain age, and that this leave could be flexibly based on the circumstances
of both the employer and the employee after consultation. But such leave should not
be transferred from the husband to the wife and vice versa so that it will fulfill its goal
of encouraging men to bear family care and parenting responsibilities. The policy for
parental leave could be connected to future family policy.

(1) How to address the conflict between work and family

1. Continuing to encourage employers with the ability to provide such facilities to
run nurseries and kindergartens, either jointly or on their own. Currently,
difficultly accessing childcares has become an urgent problem. The majority of the
representatives believed that kindergartens run by government agencies, the military,
large enterprises and universities were most popular, but given the small number of
public kindergartens, access to such places is very difficult, and even harder than
gaining access to college. Therefore, some government and women workers
representatives proposed that the Revised Draft should not remove the requirement for
"employers with the ability to do so to run nurseries and kindergartens on their own or
jointly with others.” These employers should be encouraged to provide nurseries and
kindergartens for male and female employees with family responsibilities.

The representatives generally agreed that the government and enterprises should
continue to fulfill their respective social responsibilities through various policies and
financial support from the government to employers running nurseries and
kindergartens, such as certain tax exemptions or rewarding enterprises with
government purchasing orders as an incentive to employers and setting a standard for
society, to cut admission fees, reduce the burden on citizens and solve the worries of
employees.

2. Creating conditions for breastfeeding

(1) It is suggested that the daily breast-feeding time be extended to 2 hours.
According to Article 11 of the Revised Draft, "for a female employee whose baby is
below the age of one year, the employer should arrange a daily breast-feeding time of
no less than one hour during working time (including artificial feeding time)."
Currently, employers usually arrange a flexible breast-feeding time on the basis of the
stipulated time, usually in two ways: a late arrival or early leave of one hour, or a
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converted maternity leave based on one hour per day. But female employee
representatives argued that given the current traffic congestion and dispersed housing
in urban areas, a one hour breast-feeding time is too short and should be doubled, with
specific and flexible practices according to the individual employers and their female
employees.

(2) Employers should be encouraged to provide necessary assistance as well as
facilities for breastfeeding. According to the survey, few workplaces were equipped
with facilities for breastfeeding. Since the Chinese government committed to the
World Health Organization (WHQO) recommendation that mothers practice exclusive
breastfeeding for at least six months, employers are encouraged to institute
breast-feeding rooms. Employers who are unable to provide breast-feeding rooms
should try their best to create optimal conditions for breastfeeding, such as providing
facilities such as a refrigerator for women to preserve their milk and take it home for
their children.

(111) Issues concerning prohibited labour

1. Whether the content of prohibited labour should be included in the Revised
Draft was still debated. Some experts believed that prohibited labour (labour to be
avoided by women) should be subject to deliberation before being incorporated into
the Revised Draft. on one hand, whether the original scope of prohibited labour aligns
with the current situation still requires scientific appraisal; on the other hand, the new
standards for prohibited labour has not yet been fully studied due to the lack of
professional research institutions and special safeguard mechanisms. As ambiguous
prohibited labour standards are hard to modify later on, it was proposed to revise the
Regulation on Labour Protection for Women Workers, which will be more easily
submitted and adopted (as the modification only occurs at the ministry level). In
addition, there was a proposal to revise the Provisions on the Range of Prohibited
Labour Activities for Women Workers (which was originally written in 1990 by the
former MOLSS) and use it as a supporting document. . Such an action would help
facilitate the work and address the actual concerns of workers. Representatives from
government health authorities argued that the incorporation of the prohibited labour
activities into the Revised Draft was appropriate, as the main reference in their
implementation supervision was the Regulation on Labour Protection for Women
Workers, which is easy to use and implement.

2. Standards concerning prohibited labour should be regularly updated and
subject to dynamic management. According to government representatives, as
production, raw materials and labour conditions have evolved and society, science and
technology have progressed, standards concerning prohibited labour should be
routinely updated, regularly disclosed and dynamically managed. For example, a
representative from the Heilongjiang Safety Supervision Bureau stated that: "in the
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past, cap-lamps in our province were acid or alkali lamps, which needed to be filled
with acid or alkali water. The use of technology led to the exclusion of young women
workers, because such water can make women unable to conceive in the long run.
Now, with the application of lithium electricity cap-lamps, the situation has changed
and women can also do the work."

3. The prohibition threshold should be appropriately lowered. According to
experts, the existing labour prohibition decreased the range of jobs available to female
workers. Increasing the scope of prohibited labour is not necessarily beneficial, as
excessive prohibition entails excessive protection for women, which harms the
economic and labour rights and interests of women workers. Government
representatives also stated that "the negative effects of over-protection can be as bad
as inadequate protection, for a women's maternity period is merely a short period of
time compared with her entire career, and fertility protection should not be extended
to all stages of her working life. Combining stressful working conditions with
over-protection in an environment where there are fewer employment opportunities
for females will lead to the deprivation of employment rights for women."

Some representatives agreed that given the improved working environment and
significantly enhanced technical levels, the revision, supplement, extension,
restriction or cancellation of legislation concerning prohibited labour for women
should be encouraged while taking the individual choice of each female employee
into consideration (assuming that they are healthy and working voluntarily).If the
working environment permits, some industries can be exempted from the prohibition
S0 women can access favourable economic gains instead of being blindly rejected by
the industries which use the prohibition as an excuse to ignore the improvements in
technology that allow women to participate in certain lines of work again. The
proposal suggests revising the corresponding provision in the Revised Draft to read as
"an employer shall not arrange for women workers to engage in any work forbidden
by the state, except for women workers who are physically eligible for the
professional requirements and take up the work on a voluntary basis."

(1V) Issues concerning occupational safety and health

1. Gynecological examinations should be explicitly defined. The gynecological
examination stipulated in the “Revised Draft is very significant. Government
representatives from Sichuan and Jiangsu Provinces have indicated that an annual
examination is too late for detecting and treating breast cancer, cervical cancer and
other gynecological diseases. Instead, a biannual check instead of an annual
examination is better. It is recommended that Article 12 of the Revised Draft should
be modified from "the employer shall arrange at least 1 gynecological examination for
women workers in every two years" to "the employer shall arrange at least
1gynecological examination for women workers each year."
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Gynecological examination expenses should be covered by the government or by
medical insurance. According to non-public enterprises representatives from Sichuan
Province, the high turnover rate makes annual gynecological examinations
unaffordable for businesses and only a proportion of their best performing employees
can enjoy annual checks as a reward for their outstanding work. Business
representatives from Heilongjiang Province state that small and medium enterprises
(SMEs) will have financial difficulties if they provide the checks and that the
government should cover part of the examination costs in order to ease the financial
burden. Government representatives from Jiangsu Province believed the government
should pay for the examination instead of businesses in accordance with the division
of responsibilities.

Gynecological examinations and health education management should be
strengthened. Business representatives from Jiangsu Province reported that some
medical institutions asked for arbitrary charges during the physical examination, and
suggested that the health authorities improve management to prevent gynecological
examinations from being used to reap profits for medical institutions. Government
representatives from Heilongjiang Province also suggested that businesses and
communities should organize health training and advocacy campaigns every Six
months for women workers, since prevention is a priority.

2. Specific regulations concerning occupational safety and health should be
provided for women workers in non-public enterprises. Representatives from the
Sichuan Women's Federation pointed out that currently there is only inadequate
protection of women workers in non-public enterprises, as for a long time women
workers have to work in hazardous circumstances with poor labour protection
facilities. According to a women workers’ representative from Jiangsu Province who
worked in a chemical factory, the factory air is infused with carbon monoxide, sulfur
dioxide, aniline, chlorine and other toxic and harmful matters, and workers were
uncertain about the chemicals’ impact on their health. It is proposed that the Revised
Draft include all the relevant provisions concerning labour protection for women
workers, which are reflected in the current laws and regulations, regulatory documents
and national standards on occupational safety and health (such as the Law on
Prevention and Control of Occupational Diseases, the Regulations on Poisonous and
Hazardous Materials at the Workplace, the Hygienic Standard for the Design of
Industrial Enterprises, the Rules for Radiation Prevention and Control), instead of
merely relying on Article 13 which states that “"the employer shall take measures to
improve the occupational safety and health conditions for women workers so that they
have better protection of safety and health at work."

3. Provisions against sexual harassment at the workplace should be included in
the Revised Draft. The prevalence of workplace sexual harassment is highly
dangerous for women workers, as shown in the cases of "Deng Yujiao™ and "Song
Shanmu" as well as in situations where women workers serve as drinking partners.
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Experts state that combating sexual harassment at the workplace should be
incorporated in the Revised Draft based on the following evidence: There are clear
provisions in the Law on the Protection of Women's Rights and Interests and the
International Labour Convention No. 155, which clearly states that as health includes
the physical and mental elements affecting health. Workplace sexual harassment,
which can even be life-threatening, has a considerable negative impact on women’s
psychological and physical health. Female employee representatives strongly called
for provisions against sexual harassment at the workplace to be included in the
Revised Draft so as to remind employers that their duty is to protect women and to
remind female workers that they have a right to be protected against sexual
harassment. Some government administrators and business managers, however,
thought that workplace sexual harassment was not widespread, was hard to define and
therefore was hard to address.

Experts believe that the new regulations against workplace sexual harassment should
ensure that the employer bears the responsibility to combat sexual harassment in the
workplace. These employers are obliged to develop preventive measures and shall be
liable for related losses when failing to fulfill such obligations.

(V) Issues concerning the strengthening of labour protection for women workers
in non-public enterprises

Over the past 23 years since the implementation of the Regulation on Labour
Protection for Women Workers, China's economic environment has undergone
tremendous and profound changes. Non-public enterprises have become an important
channel for employment and reemployment and the market-oriented corporate
employment has caused employers to be more focused on labour costs rather than
social responsibilities. As a result, it is difficult for a labour protection policy for
women workers to be implemented in non-public enterprises.

1. More attention should be paid to the labour protection of women workers in
non-public enterprises and the informal sector. According to the majority of
representatives, compared to public enterprises and the public sector, non-public
enterprises and the informal sector have a more serious problem of inadequate labour
protection for women workers. Non-public enterprises have become a "disaster area”
plagued by labour disputes and a labour inspection "vacuum®. This has partly resulted
from the lesser economic strength of non-public enterprises and the lack of a social
context for the labour protection of women workers in non-public enterprises. To this
end, the Revised Draft should focus on addressing the vital interests of this group of
workers in a timely manner and solving urgent problems, rather than bringing
incremental improvements so as to make the Regulations more universal.

2. Specific standards should be added to labour protection for women workers in
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non-public enterprises and the informal sector. In the Revised Draft, only in Article
2 is the "scope of application™ expanded to include the protection of women workers
in non-public enterprises. The lack of specific requirements and effective enforcement
measures undermines the strength and relevance of the text. Specific standards and
requirements for the labour protection of women workers in non-public enterprises
should be defined and stressed in specific provisions, with the government and
employers’ clear legal and social responsibilities defined so that women workers can
actually benefit from labour protection. Otherwise, labour protection for women
workers in non-public enterprises will remain ineffective and inadequate.

(V1) Issues concerning the inspection and management of labour protection

1. Labour protection inspection should be reinforced. The majority of
representatives agreed that the Revised Draft provided inadequate inspection with an
absence of legal responsibility: "The Revised Draft only defines the management
power of the authorities without specifying their responsibilities.” The Revised Draft
removed the following provision: "The authority accepting the complaint shall make a
decision within thirty days upon the date the complaint was filed. Women workers
unsatisfied with the decision shall have the right to appeal to the People's Court within
fifteen days upon the date of receipt of the decision.” The removal of this provision
decreased the administrators’ responsibility.

According to government representatives, specific and enforceable penalties should
be developed. For instance, women workers on night shifts and overtime
arrangements during pregnancy should be paid double or even triple wages under the
Labour Contract Law to force employers to consider the cost. Enterprises refusing to
provide maternity insurance and labour protection facilities should be subject to
higher fines. According to non-public enterprise representatives, because SMEs are
reluctant to spend money, the requirement that non-public enterprises should provide
insurance and labour facilities should be mandatory.

2. The regulatory authorities should assume clear responsibilities. In the Revised
Draft, the inspection authorities are from the Departments of Human Resources and
Social Security and the Health and Safety Supervision Departments of the county
level above, and are assisted by the trade unions and women's federations. But there is
no clear division of inspection responsibilities among various departments.
Representatives of women workers stated that "when any of the provisions are
violated, you simply do not know which department to turn to." According to Article
16 of the Revised Draft, "when an employer violates the legitimate rights and interests
of a female employee under the Regulation, the female employee has the right to
complain or report to the relevant authorities according to law," without specifying
which authorities she can complain to. According to government representatives, in
order to strengthen government inspection and monitoring the legislation must ensure
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that all complaints are accepted, all cases are investigated and that all inspections are
well conducted..

Government representatives pointed out that the management and inspection of labour
protection is very difficult in China. This is predominantly due to three reasons: "First,
the high turnover rate makes inspection difficult; Second, lack of data on small and
medium-sized enterprises make it hard to identify the causes of workers' diseases.
Third, as a result of limited human and financial resources, inspection departments
find it very hard to regulate large enterprises, not to mention small and medium-sized
enterprises. Representatives from SMEs, which lack inspection, pointed out that
regular examinations, inspections and random checks by the government authorities
can draw the attention of employers to this matter.”

3. The vrole of trade unions, women's federations, non-governmental
organizations and media should be fully utilized. Trade unions, women's
federations, non-governmental organizations and representatives of women workers
should assume the responsibility of collecting and sharing information, supervision
and mediation, and carry out regular inspection and supervision on the
implementation of the Regulation on Labour Protection for Women Workers among
enterprises. This should be regarded as one of the major indicators for the selection of
good employers. The labour protection of women workers should be reinforced by the
workers’ congress through democratic participation, democratic management,
democratic supervision and democratic consultation, and linked with work safety
management to establish effective supporting mechanisms and mutual control
mechanisms on labour protection for women workers. Enterprises should establish
files for recording the performance of labour protection for women workers and trust
building should be linked with applications for bank loans and other administrative
approval. Enterprises should also be required to regularly disclose to their employees
as well as to the general public how labour protection for women workers has been
implemented and social insurance contributions for raising awareness about men and
women workers’ rights so that the employees and the public can participate and
supervise the measures taken. In addition, the media can play an important role in
supervision, policy advocacy, the promotion of good models and education to
publicize good examples and reveal labour rights violations for social criticism,
thereby protecting the interests of women workers.

4. Advocacy, education, counseling and services concerning labour protection
regulations for women workers should be improved and strengthened.
Government representatives pointed out that managers of many non-public enterprises
were not aware of the specific content of the labour protection laws, while "the
provisions for prohibited labour were too technical and not easy for the women
workers to understand ". Governments, trade unions, women's federations, NGOs and
the media should intensify advocacy, training and education concerning labour
protection regulations for employers, as well as particularly for non-public enterprises
and women workers, by providing the relevant advice and services to raise the
awareness and competence of managers of non-public enterprises. Government
representatives suggested that the provision of labour protection for women workers
be incorporated into the sample labour contract provided by the MOHRSS.
Furthermore, the implementation of labour protection should be promoted through a
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special collective contract signed with women workers, who will be informed of the
protection in detail at the time of signing the contract to protect their legitimate rights
and interests when they sign their labour contract.

(V1) Others

1. The wording of the Revised Draft should be further clarified. Some
representatives argued that the wording in the laws and regulations should be clear
and precise. Using words such as "may" and "should" leaves loopholes for unethical
and irresponsible employers, which will undermine the law. Therefore, it is
recommended that the wording be rigorous to strengthen the effectiveness of the law.

2. It is proposed that Article 3 of the Regulation, which was issued in 1988 be
retained, with additional terms and conditions for the government to encourage
employers to recruit women workers. According to government representatives in
Jiangsu Province, employment opportunities are the foundation of labour protection,
as only through employment can workers receive labour protection. Representatives
of women workers also proposed that Article 3 of the original Regulation be retained
as follows: "Any employer engaged in any type of work suitable for women shall not
refuse to admit women workers."

Government representatives in Jiangsu and Sichuan Provinces suggested that
governments adopt policies such as subsidies or taxes to encourage employers to
recruit more women workers. For instance, where the number of women workers
reaches a certain number or proportion, the government may subsidize the employer
to a certain degree through measures such as tax reductions, and exemptions,
secondary financial distributions, and government transfer payments.

3. It is proposed that the scope of inspection authorities in the revised Draft be
expanded. Government representatives in Heilongjiang Province noted that the areas
discussed after the section on "health administration, work safety supervision and
administration departments” in Article 15 of the Revised Draft should be
complemented by "other responsible authorities.” This is because different authorities
have different responsibilities in regards to work safety. For example, the Work Safety
Supervision Bureau is in charge of mines, while dangerous chemicals, fireworks as
well as some light industry sectors, textiles, trades and so on fall within the
responsibility of other regulatory authorities. For example, Committee of Industry and
Information Technology manages non-military explosive items. Therefore, it is
recommended that the Committee of Industry and Information Technology, the
Committee of Construction and the Committee of Light Industry be added to the list
of responsible authorities.
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C183 Maternity Protection Convention, 2000

The General Conference of the International Labour Organization,

Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its 88th Session on 30 May 2000, and

Noting the need to revise the Maternity Protection Convention (Revised), 1952, and
the Maternity Protection Recommendation, 1952, in order to further promote equality
of all women in the workforce and the health and safety of the mother and child, and
in order to recognize the diversity in economic and social development of Members,
as well as the diversity of enterprises, and the development of the protection of
maternity in national law and practice, and

Noting the provisions of the Universal Declaration of Human Rights (1948), the
United Nations Convention on the Elimination of All Forms of Discrimination
Against Women (1979), the United Nations Convention on the Rights of the Child
(1989), the Beijing Declaration and Platform for Action (1995), the International
Labour Organization's Declaration on Equality of Opportunity and Treatment for
Women Workers (1975), the International Labour Organization's Declaration on
Fundamental Principles and Rights at Work and its Follow-up (1998), as well as the
international labour Conventions and Recommendations aimed at ensuring equality of
opportunity and treatment for men and women workers, in particular the Convention
concerning Workers with Family Responsibilities, 1981, and

Taking into account the circumstances of women workers and the need to provide
protection for pregnancy, which are the shared responsibility of government and
society, and

Having decided upon the adoption of certain proposals with regard to the revision of
the Maternity Protection Convention (Revised), 1952, and Recommendation, 1952,
which is the fourth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international
Convention;

adopts this fifteenth day of June of the year two thousand the following Convention,
which may be cited as the Maternity Protection Convention, 2000.
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SCOPE
Article 1

For the purposes of this Convention, the term woman applies to any female person
without discrimination whatsoever and the term child applies to any child without
discrimination whatsoever.

Article 2

1. This Convention applies to all employed women, including those in atypical forms
of dependent work.

2. However, each Member which ratifies this Convention may, after consulting the
representative organizations of employers and workers concerned, exclude wholly or
partly from the scope of the Convention limited categories of workers when its
application to them would raise special problems of a substantial nature.

3. Each Member which avails itself of the possibility afforded in the preceding
paragraph shall, in its first report on the application of the Convention under article 22
of the Constitution of the International Labour Organization, list the categories of
workers thus excluded and the reasons for their exclusion. In its subsequent reports,
the Member shall describe the measures taken with a view to progressively extending
the provisions of the Convention to these categories.

HEALTH PROTECTION
Article 3

Each Member shall, after consulting the representative organizations of employers
and workers, adopt appropriate measures to ensure that pregnant or breastfeeding
women are not obliged to perform work which has been determined by the competent
authority to be prejudicial to the health of the mother or the child, or where an
assessment has established a significant risk to the mother's health or that of her child.

MATERNITY LEAVE
Article 4

1. On production of a medical certificate or other appropriate certification, as
determined by national law and practice, stating the presumed date of childbirth, a
woman to whom this Convention applies shall be entitled to a period of maternity
leave of not less than 14 weeks.
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2. The length of the period of leave referred to above shall be specified by each
Member in a declaration accompanying its ratification of this Convention.

3. Each Member may subsequently deposit with the Director-General of the
International Labour Office a further declaration extending the period of maternity
leave.

4. With due regard to the protection of the health of the mother and that of the child,
maternity leave shall include a period of six weeks' compulsory leave after childbirth,
unless otherwise agreed at the national level by the government and the representative
organizations of employers and workers.

5. The prenatal portion of maternity leave shall be extended by any period elapsing
between the presumed date of childbirth and the actual date of childbirth, without
reduction in any compulsory portion of postnatal leave.

LEAVE IN CASE OF ILLNESS OR COMPLICATIONS
Article 5

On production of a medical certificate, leave shall be provided before or after the
maternity leave period in the case of illness, complications or risk of complications
arising out of pregnancy or childbirth. The nature and the maximum duration of such
leave may be specified in accordance with national law and practice.

BENEFITS
Article 6

1. Cash benefits shall be provided, in accordance with national laws and regulations,
or in any other manner consistent with national practice, to women who are absent
from work on leave referred to in Articles 4 or 5.

2. Cash benefits shall be at a level which ensures that the woman can maintain herself
and her child in proper conditions of health and with a suitable standard of living.

3. Where, under national law or practice, cash benefits paid with respect to leave
referred to in Article 4 are based on previous earnings, the amount of such benefits
shall not be less than two-thirds of the woman's previous earnings or of such of those
earnings as are taken into account for the purpose of computing benefits.

4. Where, under national law or practice, other methods are used to determine the cash
benefits paid with respect to leave referred to in Article 4, the amount of such benefits
shall be comparable to the amount resulting on average from the application of the
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preceding paragraph.

5. Each Member shall ensure that the conditions to qualify for cash benefits can be
satisfied by a large majority of the women to whom this Convention applies.

6. Where a woman does not meet the conditions to qualify for cash benefits under
national laws and regulations or in any other manner consistent with national practice,
she shall be entitled to adequate benefits out of social assistance funds, subject to the
means test required for such assistance.

7. Medical benefits shall be provided for the woman and her child in accordance with
national laws and regulations or in any other manner consistent with national practice.
Medical benefits shall include prenatal, childbirth and postnatal care, as well as
hospitalization care when necessary.

8. In order to protect the situation of women in the labour market, benefits in respect
of the leave referred to in Articles 4 and 5 shall be provided through compulsory
social insurance or public funds, or in a manner determined by national law and
practice. An employer shall not be individually liable for the direct cost of any such
monetary benefit to a woman employed by him or her without that employer's specific
agreement except where:

(@) such is provided for in national law or practice in a member State prior to the date
of adoption of this Convention by the International Labour Conference; or

(b) it is subsequently agreed at the national level by the government and the
representative organizations of employers and workers.

Article 7

1. A Member whose economy and social security system are insufficiently developed
shall be deemed to be in compliance with Article 6, paragraphs 3 and 4, if cash
benefits are provided at a rate no lower than a rate payable for sickness or temporary
disability in accordance with national laws and regulations.

2. A Member which avails itself of the possibility afforded in the preceding paragraph
shall, in its first report on the application of this Convention under article 22 of the
Constitution of the International Labour Organization, explain the reasons therefor
and indicate the rate at which cash benefits are provided. In its subsequent reports, the
Member shall describe the measures taken with a view to progressively raising the
rate of benefits.

EMPLOYMENT PROTECTION AND NON-DISCRIMINATION
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Article 8

1. It shall be unlawful for an employer to terminate the employment of a woman
during her pregnancy or absence on leave referred to in Articles 4 or 5 or during a
period following her return to work to be prescribed by national laws or regulations,
except on grounds unrelated to the pregnancy or birth of the child and its
consequences or nursing. The burden of proving that the reasons for dismissal are
unrelated to pregnancy or childbirth and its consequences or nursing shall rest on the
employer.

2. A woman is guaranteed the right to return to the same position or an equivalent
position paid at the same rate at the end of her maternity leave.

Article 9

1. Each Member shall adopt appropriate measures to ensure that maternity does not
constitute a source of discrimination in employment, including - notwithstanding
Article 2, paragraph 1 - access to employment.

2. Measures referred to in the preceding paragraph shall include a prohibition from
requiring a test for pregnancy or a certificate of such a test when a woman is applying
for employment, except where required by national laws or regulations in respect of
work that is:

(@) prohibited or restricted for pregnant or nursing women under national laws or
regulations; or

(b) where there is a recognized or significant risk to the health of the woman and
child.

BREASTFEEDING MOTHERS
Article 10

1. A woman shall be provided with the right to one or more daily breaks or a daily
reduction of hours of work to breastfeed her child.

2. The period during which nursing breaks or the reduction of daily hours of work are
allowed, their number, the duration of nursing breaks and the procedures for the
reduction of daily hours of work shall be determined by national law and practice.
These breaks or the reduction of daily hours of work shall be counted as working time
and remunerated accordingly.

PERIODIC REVIEW
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Article 11

Each Member shall examine periodically, in consultation with the representative
organizations of employers and workers, the appropriateness of extending the period
of leave referred to in Article 4 or of increasing the amount or the rate of the cash
benefits referred to in Article 6.

IMPLEMENTATION
Article 12

This Convention shall be implemented by means of laws or regulations, except in so
far as effect is given to it by other means such as collective agreements, arbitration
awards, court decisions, or in any other manner consistent with national practice.

FINAL PROVISIONS

Article 13

This Convention revises the Maternity Protection Convention (Revised), 1952.
Article 14

The formal ratifications of this Convention shall be communicated to the
Director-General of the International Labour Office for registration.

Article 15

1. This Convention shall be binding only upon those Members of the International
Labour Organization whose ratifications have been registered with the
Director-General of the International Labour Office.

2. It shall come into force 12 months after the date on which the ratifications of two
Members have been registered with the Director-General. 3. Thereafter, this
Convention shall come into force for any Member 12 months after the date on which
its ratification has been registered.

Article 16

1. A Member which has ratified this Convention may denounce it after the expiration
of ten years from the date on which the Convention first comes into force, by an act
communicated to the Director-General of the International Labour Office for
registration. Such denunciation shall not take effect until one year after the date on
which it is registered.
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2. Each Member which has ratified this Convention and which does not, within the
year following the expiration of the period of ten years mentioned in the preceding
paragraph, exercise the right of denunciation provided for in this Article, will be
bound for another period of ten years and, thereafter, may denounce this Convention
at the expiration of each period of ten years under the terms provided for in this
Article.

Article 17

1. The Director-General of the International Labour Office shall notify all Members of
the International Labour Organization of the registration of all ratifications and acts of
denunciation communicated by the Members of the Organization.

2. When notifying the Members of the Organization of the registration of the second
ratification, the Director-General shall draw the attention of the Members of the
Organization to the date upon which the Convention shall come into force.

Article 18

The Director-General of the International Labour Office shall communicate to the
Secretary-General of the United Nations, for registration in accordance with article
102 of the Charter of the United Nations, full particulars of all ratifications and acts of
denunciation registered by the Director-General in accordance with the provisions of
the preceding Articles.

Article 19

At such times as it may consider necessary, the Governing Body of the International
Labour Office shall present to the General Conference a report on the working of this
Convention and shall examine the desirability of placing on the agenda of the
Conference the question of its revision in whole or in part.

Article 20

1. Should the Conference adopt a new Convention revising this Convention in whole
or in part, then, unless the new Convention otherwise provides:

(@) the ratification by a Member of the new revising Convention shall ipso jure
involve the immediate denunciation of this Convention, notwithstanding the
provisions of Article 16 above, if and when the new revising Convention shall have
come into force;

(b) as from the date when the new revising Convention comes into force, this
Convention shall cease to be open to ratification by the Members.
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2. This Convention shall in any case remain in force in its actual form and content for
those Members which have ratified it but have not ratified the revising Convention.

Article 21

The English and French versions of the text of this Convention are equally
authoritative.

Cross references
Conventions: C156 Workers with Family Responsabilities Convention, 1981
Recommendations:R095 Maternity Protection Recommendation, 1952

Supplemented: R191 Complemented by the Maternity Protection Recommendation,
2000

Revised: C103 This Convention revises the Maternity Protection Convention, 1952
Constitution: 22:article 22 of the Constitution of the International Labour
Organisation
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