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Preface

HIV/AIDS is a pandemic that has far-reaching effects. Not
only a public health challenge intertwined with complex
social issues, AIDS has become also a global crisis affecting
all levels of society. Increasingly affected is the business
world, which is suffering not only from the human cost
to the workforce but also in terms of losses in profits and
productivity that result in many new challenges for both
employers and workers.

As early as the 1980s, many governments realized that the
fight against the epidemic needed a legislative framework,
particularly to address discrimination. The UN system
reacted in a number of ways. The 1996 International
Guidelines on HIV/AIDS and Human Rights exhort
States to “enact or strengthen anti-discrimination and
other protective laws that protect vulnerable groups,
people living with HIV/AIDS and people with disabilities
from discrimination in both the public and private
sectors, ensure privacy and confidentiality and ethics in
research involving human subjects, emphasize education
and conciliation, and provide for speedy and effective
administrative and civil remedies.”1

The importance of a legislative framework for establishing
and defending basic principles concerning HIV/AIDS in

1 Report of the Secretary General of the Commission on Human Rights,
UN document E/CN.4/1997/37. The Guidelines were adopted at the Second
International Consultation on HIV/AIDS and Human Rights, Geneva, 1996, and
have been updated by Revised Guideline 6, adopted at the Third International
Consultation on HIV/AIDS and Human Rights, Geneva, 2002.
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the workplace was recognized in the UNGASS Declaration
of Commitment adopted by the UN General Assembly’s
Special Session on AIDS (UNGASS) in June 2001. The
Declaration includes this target: “By 2003, develop a
national legal and policy framework that protects in the
workplace the rights and dignity of persons living with
and affected by HIV/AIDS and those at the greatest risk
of HIV/AIDS, in consultation with representatives of
employers and workers, taking account of established
international guidelines on HIV/AIDS in the workplace.”

In 2006, the General Assembly reconfirmed the afore-
mentioned commitment through the adoption of the
“Political Declaration on HIV/AIDS”, recommitting
the Members to combating the disease after a review of
progress since the 2001 special session.

In 2010 the ILO adopted the first International labour
standard concerning HIV and AIDS and the world of
work, Recommendation No.200. This Recommendation
establishes that the workplace should play a role in the
response to HIV and calls for the adoption of national
workplace policies and programmes on HIV and AIDS
to facilitate access to HIV prevention, treatment, care and
support services.

Recently, in June 2011, one year after the adoption of
Recommendation No. 200, the UN Political Declaration
on HIV/AIDS: Intensifying Our Efforts to Eliminate
HIV/AIDS was adopted to reinforce the global
commitment on HIV and AIDS. This last UN declaration
calls on governments as well as employers’ and workers’
organizations to collaborate in taking action against
HIV and AIDS in the world of work, guided by the
ILO’s Conventions and Recommendations, particularly
Recommendation No. 200.

“UN DPolitical Declaration on HIV/AIDS: Intensifying
Our Efforts to Eliminate HIV/AIDS (2011)” High Level
Meeting, New York, June

... Commit to mitigate the impact of the epidemic on
workers, their families, their dependants, workplaces and
economies, including by taking into account all relevant
conventions of the International Labor Organization....
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including the Recommendation on HIV and AIDS and
he World of Work, 2010 No.200 and call upon employers,
trade and labour unions employees and volunteers to
eliminate stigma and discrimination, protect human
rights and facilitate access to HIV prevention, treatment,
care and support. (para 85)

The ILO recognizes that laws concerning the world of
work provide an ideal channel to contribute in reducing
the further spread of HIV and to combat damaging myths
surrounding the disease. All countries, whatever their
infection rate, can benefit from a legal framework that
brings workplace problems into the open, protects against
employment discrimination, prevents workplace infection
risks and ensures the participation of stakeholders in the
mechanisms and institutions that might be created.

One of the missions of the International Labour
Organization is to draw up and oversee the application
of international labour standards. The ILO in this
respect offers its technical advice and backstopping to
governments, employers’ and workers’ representatives,
civil society and relevant stakeholders in this field.

In this study and report the ILO aims to identify the gaps
in Lebanese legislation and troubling discrepancies with
the ILO’s legal instruments, as well as to provide relevant
guidance.

This report was elaborated through a desk review of laws
and information provided by the Ministry of Labour,
Ministry of Public Health, National AIDS Control
Programme, NGOs, Civil Service Board2 and workers’
and employers’ representatives. We would like to thank
them all, because without their willing cooperation, this
report would not have been possible.

This study is part of the Research Collection on HIV
and AIDS and the World of Work in the Middle East,
promoted by the ILO Regional Office for Arab States.

2 The role and function of Civil Service Board (or Civil Service Council), as
described in Decree Law 114 of June 12, 1959 and its subsequent amendments,
entrusted it with the responsibility of monitoring the implementation of the new
personnel law in public sector and actually exercising many powers specifically

assigned to it.

HIV and AIDS and the World of Work in Lebanon
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Executive Summary

Background

While the subject of HIV/AIDS and the world of work is
complex, the aim of our study is to provide a fair evidence
based ground for an informed discussion on the legislative
framework related to HIV/AIDS in the world of work in
Lebanon. The main objective is to identify discrepancies
between national legislation and the ILO’s legal instruments
and more specifically Recommendation No.200. We also
aim to examine how workers living with HIV are treated
in practice and the willingness of employers’ and workers’
representatives to tackle HIV as a workplace issue. This
study is also intended to establish a national baseline for
the analysis of national laws and practices concerning
HIV and AIDS in the world of work in Lebanon and
to contribute to a more thorough understanding of the
roles of ILO’s local tripartite partners (Ministry of Labour,
employers’ and workers’ organizations) in responding to
the epidemic.

Methods

This study is a legal review and conformity assessment on
HIV/AIDS and the workplace and related identification
of concrete discrepancies in national legislation in relation
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to Recommendation No. 200. The study is divided into
three chapters. Chapter one will study the ILO’s legal
instruments (Conventions, International Guidelines,
Code of Practice on HIV/AIDS and the World of Work,
Recommendation concerning HIV/AIDS and the World
of Work No.200) related to HIV/AIDS in the workplace.
Chapter two will analyze of the laws and regulations in
Lebanon, starting with the constitution, employment laws
in both private and public sectors, public health laws and
all other applicable regulations related to the workplace.
In the second chapter, we will also present results from the
interviews with employers and workers representatives. In
the third chapter, we will comment on the final result and
provide final recommendations.

Results
Lebanese Constitution:

Paragraph (b) of the Constitutions preamble provided
that “Lebanon is also a founding and active member of the
United Nations Organization and abides by its covenants
and by the Universal Declaration of Human Rights”.
Lebanon, by agreeing to the Declaration is accountable
for protecting and promoting human rights in all its
meanings of its citizens. In this sense Lebanon by adopting
appropriate legal policies, national laws, institutions and
processes in HIV/AIDs related issues will strengthen its
regional and international position in protecting PLWHA.

Paragraph (c) of the preamble and Article 7 of the
Constitution contain inter alia the equality clause, which
provides for equality for everyone before the law and the
right to equal protection and benefit of the law. Paragraph
(c) of the preamble and Article 7 of the Constitution
enable parliament or ministries to enact legislation and
take special measures to promote equality and prohibit
unfair discrimination in relation to HIV/AIDs infected
workers in the workplace.

Article 12 declares that “All Lebanese citizens are equally
admitted to all functions without any other cause for
preference except their merit and competence and

HIV and AIDS and the World of Work in Lebanon
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according to the conditions set by law. A special statute
governs Civil Servants according to which they belong”.
This Article enables parliament or ministries to enact
legislation and take other measures to maintain equality
among all citizens including PLWHA.

Private Sector employment law:

Discrimination and Unfair Dismissal: Employers may
rely on Article 50 of the Labour Law in order to dismiss
HIV infected workers. Employers may argue that HIV
status is considered a “valid reason” of dismissal in the
workplace. The law should be amended and specify
explicitly that HIV infected workers can not be dismissed
on the basis of their status. While there is no case has been
presented to the Lebanese court in this regard, interviews
with people living with HIV revealed that dismissal due to
HIV status is frequent in practice®.

HIV Testing and Confidentiality: According to Articles
34 and 38 of Decree-Law No. 11802 of January 30,
2004, workers are subject to medical examinations and
laboratory tests. The provisions of such Decree-Law
should not include HIV testing,.

Occupational Health: The Labour Law does contain
provisions related to a healthy environment but not
specifically for HIV/AIDS in the workplace. (Article
34 of Decree 11802 states that: “...physician of the
enterprise shall take all prevention and health measures
in the workplace and mitigate the risk of exposure to
common diseases, occupational diseases and occupational
accidents...”. Thus, these universal precautions achieve
the target of workplace safety.

Migration and Work Permit: Migrant workers in
Lebanon are subject to a blood screening test for HIV,
Hepatitis B, Syphilis, Tuberculosis and Malaria. In
addition to these tests, Egyptian and Sudanese workers are
subject to Bilharziasis test. Lebanese stakeholders should
discuss the possibility of eliminating the mandatory HIV
testing, with particular attention to foreign workers. This
discussion should focus on available scientific literature,
evidence-based practices and public health information
and should a thorough evaluation of te advantages and
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disadvantages of this requirement which compromises
the principle of human rights as defined in the Lebanese
Constitution and all the other international treates ratified
by Lebanon. Data should be produced and analyzed and
findings should be used for an evidence-based approach.
International experience has shown that mandatory pre-
employment HIV testing ineffective in mitigating the
spread of HIV infection; furthermore, it gives a false
sense of protection to the population, thus driving the
HIV epidemic underground. Eliminating mandatory pre-
employment HIV testing would align Lebanese Labour
Code with international standards and it will open the
allow for the promotion of a more integrated and effective
HIV prevention strategy.

Sick Leave: The provisions of the Labour Law concerning
sick leave are fair enough to cover the progressive nature of
common disease. However, there are no special provisions
for HIV infected workers in line with international
standards. The Law provides that workers who are
prevented from performing their duties due to chronic
diseases are granted sick leave to regain their health.
Sick leaves are allowed under the terms and conditions
described by Law and extended if necessary.

Medical management: Antiretroviral treatment is
provided by the MOPH for all Lebanese patients and
recently to Palestinian refugees registered in Lebanon.

Public Sector employment laws:

The public sector’s employment laws in Lebanon are
governed by two main Decree-Laws (D.L.); Decree-Law
No. 112 dated June 12, 1959 entitled “Public Sector Staff
Regulation”3 ( “D.L. 112”), and Decree-Law No. 5883
dated November 3, 1994 entitled “Workers' General
Regulation ”(“D.L. 5883”). The provisions of D.L 112
apply to the public sector’s employees who are divided
into two groups: permanent and temporary employees.
The workers in the public sector are not subject to D.L.
112 and are governed by D.L. 5883.

3 Or “Personnel Regulation”

HIV and AIDS and the World of Work in Lebanon
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On the whole, there are no differences between the two
Decree in relation to HIV and AIDS.

Employee’s dismissal: There are no special provisions
related to the protection of HIV infected employees in
D.L.5883 and D.L. 112

HIV Testing and Confidentiality Article 4 (paragraph
1-d), of D.L. 112 provides inter alia that each person
requiring a job in the public sector is subject to a medical
certificate issued by the Official Medical Committee. D.L
112 does not require any lab test; hence HIV testing is not
an issue. This also applies to D.L.5883

Occupational Health: There are neither general health
provisions nor specific HIV/AIDS provisions related to
a healthy work environment in D.L. 112 and D.L.5883.
As in the private sector, universal precautions should be
taken in order to prevent the spread of the virus in the
workplace.

Migration and Work Permit: Not applicable in D.L.112.
(Pursuant to Article 4 (paragraph 1-a), the applicant must
be Lebanese for a period of 10 years at least.).

As for D.L. 5883, pursuant to Article 4 (paragraph 1),
the applicant must be Lebanese for a period of 10 years
at least. However, seasonal workers, maids and cleaning
workers are exempted from the nationality condition.
As discussed previously, HIV testing prior to obtaining a
work permit should not be imposed by law.

Sick Leave: The provisions of Article 39 are fair enough to
cover the progressive nature of common diseases. However,
the expression “incurable disease” must be revised (it
has been used since 1959-the year of issuing D.L.112),
as HIV/AIDS. As well other diseases (multiple sclerosis,
cancer, Alzheimer, etc) so far not curable diseases.

Public Health Law

The Ministry of Public Health (“MOPH”) has adopted
several circulars and decisions in order to control and
avoid an HIV/AIDS epidemic in Lebanon; these circulars
and decisions are related to the safety of blood, mandatory
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declaration, confidentiality, non-discrimination and
compulsory testing of high-risk group. However, the
inclusion of HIV/AIDS in the list (which was initally
issued in 1957) of communicable diseases in 1990 is
quite concerning. The MOPH has never adopted rules
and policies related specifically to the protection of HIV
infected workers in the workplace.

Other Lebanese codes

There is much jurisprudence related to privacy disclosure
in Article 579 of the Penal Code and Article 264 of the
civil procedures. Moreover, the code of medical ethics
which was issued in 1994 tackles the issue of medical
secrets disclosure. We are not going to analyse these articles
in depth, as this study is focusedupon workplace issues.

Interviews with Employers and Employees
Representatives

In practice, all of the employers representatives interviewed
reported scarce information on HIV and AIDS and
maintained that it is not a concern for the workplace.
They did not develop policies dealing with HIV in the
workplace; however they all confirmed that they would
respond to a government requirement in this regard.
Workers’ representatives revealed also that they did not call
or ask their employers for non-discrimination treatment
in hiring, training and promotion. Employers revealed
that they did not feel any pressure to tackle HIV in the
workplace from workers’ representatives or civil society,
including those dealing with people living with HIV.

Conclusion

This study has showed significant gaps between Lebanese
legislation and international standards in relation to HIV/
AIDS and the world of work, and according to this study
not even dedicated policies related to HIV/AIDS and the
world of work are in place at the national or sectoral level.

Interviews with stakeholders revealed also that, in practice,
workers living with HIV might be subject to discrimination

HIV and AIDS and the World of Work in Lebanon
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and stigmatization in the workplace. Workers with actual
or perceived HIV infection face the risk of dismissal when
their HIV status has been known or disclosed. In addition,
a lack of information on the transmission of the HIV has
led to employers believing erroneously that dismissing
workers can inhibit the spread of the infection in the
workplace.

The study has identified specific discrepancies between
national laws and the Recommendation No. 200. These
discrepancies indicate the need to amend some of the laws
and issue instructions to clarify provisions that are vague
and open to misinterpretation.

Lebanon is advised to consider amending some articles
of national legislation and promoting the development
of new policies related to the protection of HIV infected
workers in the country. Particular attention should be given
to national and regional discussion on mandatory pre-
employment HIV testing which according to international
standard should not be required. This discussion should
be conducted through informed consultations with
the Ministries of Labour, Health, and Interior, as well
as employers and employees’ representatives, NGOs,
experts, international organizations. In this regard, the
establishment of a multi-stakeholder technical working
group on HIV/AIDS and world of work within the
Ministry of Labour and in collaboration with the Ministry
of Health - National AIDS Control Programme could be
an effective tool. The role of workers™ representatives and
civil society (particularly associations dealing with people
living with HIV/AIDS) should be reinforced to advocate
for the rights at work for people living with HIV and
tailored seminars should be promoted. The Minister of
Labour, employers’ and workers’ representatives should
consider the integration of HIV/AIDS education sessions
within existing education opportunities and support
training on the application of the laws concerning HIV
and AIDS and the workplace. The promotion of workplace
programmes to contribute in mitigating HIV impact in
the workplace and to provide workers with appropriate
education on HIV should be discussed in coordination
with the Ministry of Health/National AIDS Control
Programme.
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Introduction

HIV/AIDS and the World of Work in Lebanon

The first case of AIDS in the world was declared in 1981.
According to the Joint United Nations Programme on
HIV/AIDS (“UNAIDS”), there were more than 34
million people world wide living with HIV by the end
0f 2010 and around half a million people (470 000 [350
000 — 570 000]) were living with HIV in the Middle East
and North Africa4.

Many countries, especially in sub-Saharan Africa have
been able to slow down the spread of the HIV epidemic. In
the Middle East and North Africa, however, this epidemic
has been on the rise for the past decade with annual new
infections almost doubling (from 47 000 to 84 000).
This has put the Middle East and North Africa among
the top two regions globally with the fastest growing HIV
epidemics.

In Lebanon, the HIV epidemic started in 1984, when
the country had its first diagnosed AIDS case. Since then,
the number of cases has been slowly but steadily rising
which led the Ministry of Public Health to form the
National AIDS Control Programme in 19894. By the

4 The National AIDS Control Programme team is composed of a Manager,
a Health Educator, a Project Coordinator responsible for the project on vulnerable
populations, and a secretary. Three consulting committees must support the NA-
TIONAL AIDS CONTROL PROGRAMME, as mentioned above: 1- The National
AIDS Committee for the Strategies and National Policies. 2- A Technical Com-
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end of November 2011, the cumulative total of HIV/
AIDS cases reported to the National AIDS Control
Programme reached 1455°, although the UNAIDS
estimates the number of people living with HIV (PLHIV)
to be 36007. However, we do not know how many of
them are still alive, since the National AIDS Control
Programme has only numbered medical files with no
names of the patient. Information regarding employment
is also unknown because the physicians are not complying
with the dedicated medical form provided by the Ministry
of Public Health - National AIDS Control Programme
which includes this information.

The close involvement of the world of work stakeholders,
including the Ministry of Labour, is prominently
highlighted in the relevant sections of the new Lebanese
NSP 2012-2013 and the role of HIV/AIDS workplace
initiatives is clearly defined in accordance with the
Recommendation No.200. Direct references to HIV/AIDS
in the workplace in National AIDS Control Programme
priorities and strategic goals are related to advocacy,
and human rights in the workplace. Among others, this
includes the review of current laws or regulations pertinent
to HIV in the workplace and sensitizing stakeholders, to
the appropriate application of the law defending the right
of people living with HIV.

Inorder to provide countries with guidelinesand supportfor
the development, adoption and effective implementation
of policies and programmes on HIV/AIDS in the world
of work, the ILO developed a Code of Practice on HIV/
AIDS and the World of Work in 2001 [hereinafter “Code
of Practice”] and, more recently, the Recommendation
concerning HIV and AIDS and the World of Work,
2010 (No. 200) [hereinafter “Recommendation No.
2007], which was adopted in June 2010. In this context,
delegates  representing government, employers’ and

mittee for technical assistance. 3- An information, Education and Communication
(IEC) committee to help in providing IEC material related to HIV/AIDS.

5 According to the NAP, the reporting of cases has faced many difficul-
ties. Infected individuals showed some hesitation in declaring themselves due to
the fear of blame or stigmatization. Furthermore, an underreporting by physicians
and the lack of community capacities contributed to the inconsistencies of the data.

Hence, the true dimension of the problem remains uncertain.

HIV and AIDS and the World of Work in Lebanon
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workers” of Lebanon participated in the 99th Session of
the International Labour Conference. The social partners,
employers’ and workers’ representatives supported the
adoption of the HIV and AIDS Recommendation while
the Government abstained from voting,.

After the adoption at the global level of the ILO’
legal instruments, an increasing number of countries
have adopted legislation, which deals specifically with
employment aspects of HIV/AIDS in the workplace.
Some have opted to do this in the framework of specific
AIDS laws, equality laws, disability laws or employment
or labour relations acts.

Lebanon has not yet adopted special legal policies or
instruments related to the protection of HIV infected
workers, although the country is affected by the HIV/
AIDS epidemic.

In line with the National Strategic Plan 2012-2013, this
study aims to provide an analysis of the laws and practices
affecting individuals living with HIV in the workplace
in Lebanon. The aim is to support government with
evidence-informed recommendations to align national
legislation with international standards.

Scope and Objective of the Study

While the subject of HIV and AIDS and world of
work is complex, the aim of our study is to provide an
evidence-based ground for an informed discussion of
the legislative framework related to HIV/AIDS in the
world of work in Lebanon. The main objective is to
help government to identify discrepancies between
national legislations and the ILO’ legal instruments
and more specifically Recommendation No. 200.
We also aim to further examine how workers living with
HIV are treated in practice.

This study is also intended to establish a national baseline
for the analysis of national laws and practices concerning
HIV and AIDS in the world of work in Lebanon and to

20
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contribute to a more thorough understanding of the roles
of the ILO’s local tripartite partners (Ministry of Labour,
employers’ and workers’ organizations) in responding to
the epidemic.

The core of this study is a legal review and conformity
assessment of HIV/AIDS and the workplace and related
identification of discrepancies in national legislation in
relation to Recommendation No. 200. This includes the
right not to suffer discrimination or stigma on the basis
of real or perceived HIV status for employment purposes;
the right to have a safe and healthy workplace; the right to
privacy and confidentiality of all HIV-related information;
no mandatory HIV testing or screening for employment
purposes; and no mandatory disclosure of HIV status.

This study will attempt to answer the following
questions:

Do national laws and regulations in Lebanon take into
consideration ILO international labour standards, and
more specifically Recommendation No. 200?

Are there any discrepancies between Recommendation
No. 200 and the applicable national laws?

Is Recommendation No. 200 applied or respected in
practice by companies and employers’ organizations?

What is the status in the workplace of employees living
with HIV?

Methodology

This report relies mainly on primary research and it is
divided into three chapters. The first chapter will study
the ILO’s legal instruments (Conventions, International
Guidelines, Code of Practice, Recommendation, No. 200)
related to HIV/AIDS in the workplace.

We shall afterwards study, in the second chapter, the
applicable laws and regulations in Lebanon, starting with
the Constitution, and moving on to labour law, public

HIV and AIDS and the World of Work in Lebanon
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health laws and all other applicable regulations related
to the workplace. What are the gaps and discrepancies
between national legislation and the ILO’s legal
instruments?

*  Does the legislation prohibit HIV screening for
general employment purposes, i.e appointment,
promotion, training and benefits?

*  Does the legislation require provision of access to
information and education about HIV/AIDS for
occupational health and safety reasons?

*  Does the law provide for employment security while
HIV-positive workers are able to work (e.g unfair
dismissal rules)?

*  Does the law provide extended sick leave for HIV
positive workers?

e Is HIV testing imposed by law for foreigners?

e Does the law provide for confidentiality of workers’
medical information, including HIV status?

In the second chapter, we will also interview employers’
and workers representatives (associations or syndicates) in
order to have their opinions and determine whether such
representatives have adopted any HIV/AIDS policies or
regulations.

In the third chapter we shall comment on the final result
and provide final recommendations.






Chapter 1:



ILO Instruments Pertaining
to HIV and AIDS and the
World of Work

The ILO is the intergovernmental organization dealing
with labour issues. The principle of non-discrimination
in labour relations is enshrined in the ILO Constitution
and many other instruments relating to human rights of
workers in the workplace. The ILO, together with other
United Nations agencies, is a co-sponsor of UNAIDS.

The major ILO legal instruments and texts relevant to

HIV/AIDS and the world of work are the following:

A. Discrimination (Employment and Occupation)
Convention” 1958, N.111.

B. International Guidelines.
C. ILO Code of Practice

D. Recommendation No. 200

HIV and AIDS and the World of Work in Lebanon 25



1.1 Discrimination (Employment and
Occupation) Convention, 1958, N. 111

In the context of employment, as agreed in paragraph
9 Recommendation No. 200, the ILO has defined
discrimination in the “Discrimination (Employment
and Occupation) Convention, 1958, No.1117¢ as “any
distinction, exclusion or preference made on the basis
of race, color, sex, religion, political opinion, national
extraction or social origin, which has the effect of nullifying
or impairing equality of opportunity or treatment in
employment or occupation’. Under the Convention
No.111, “each member for which this Convention is in
force undertakes to declare and pursue a national policy
designed to promote by methods appropriate to national
conditions and practice, equality of opportunity and
treatment in respect of employment and occupation,
with a view to eliminating any discrimination in respect
thereof8”. The Convention is predicated on the basis that
discrimination is a violation of human rights under the
Universal Declaration of Human Rights.

Lebanon has ratified Convention No.111 by the Decree-
Law No.70 dated June 25, 1977. Therefore, Lebanon
has an obligation to abide by all the provisions and terms
of this conventions, and to take all necessary measures
to eliminate all forms of discrimination in respect of
employment, including discrimination against workers

infected with HIV/AIDS.
1.2 International Guidelines

The ILO, as part of the United Nation’s AIDS Programme,
has issued International Guidelines on HIV/AIDS and
Human Rights. The guidelines call upon states to use
national legislation to deal with the key issues of unfair
discrimination based on HIV status. The International
Guidelines on HIV/AIDS and Human Rights of 1996
are not binding on states. However, they are useful for
governments to combat unfair discrimination in the
workplace. The guidelines emphasize the protection

6 Convention No.111 was ratified by more than 195 member states of the ILO.
7 Article 1 (a).
8 Article 2.
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of human rights as key to safeguard human dignity of
workers living with HIV and indicate that a rights-based
approach is an effective response to HIV/AIDS in general.

Guideline 1: States should establish an effective national
framework for their response to HIV which ensures a
coordinated, participatory, transparent and accountable
approach, integrating HIV policy and programme
responsibilities across all branches of government.

Guideline 2: States should ensure, through political
and financial support, that community consultation
occurs in all phases of HIV policy design, programme
implementation and evaluation and that community
organizations are enabled to carry out their activities,
including in the field of ethics, law and human rights,
effectively.

Guideline 3: States should review and reform public health
laws to ensure that they adequately address public health
issues raised by HIV, that their provisions applicable to
casually transmitted diseases are not applied to HIV and
that they are consistent with international human rights
obligations.

Guideline 4: States should review and reform criminal
laws and correctional systems to ensure that they are
consistent with international human rights obligations
and are not misused in the context of HIV or targeted
against vulnerable groups.

Guideline 5: States should enact or strengthen anti-
discrimination and other protective laws that protect
vulnerable groups, people living with HIV and people
with disabilities from discrimination in both the public
and private sectors, ensure privacy and confidentiality and
ethics in research involving human subjects, emphasize
education and conciliation, and provide for speedy and
effective administrative and civil remedies.

Guideline 6 (as revised in 2002): States should enact
legislation to provide for the regulation of HIV related
goods, services and information, so as to ensure
widespread availability of quality prevention measures and
services, adequate HIV prevention and care information,
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and safe and effective medication at an affordable price.
States should also take measures necessary to ensure
for all persons, on a sustained and equal basis, the
availability and accessibility of quality goods, services
and information for HIV prevention, treatment, care
and support, including antiretroviral and other safe and
effective medicines, diagnostics and related technologies
for preventive, curative and palliative care of HIV and
related opportunistic infections and conditions. States
should take such measures at both the domestic and
international levels, with particular attention to vulnerable
individuals and populations.

Guideline 7: States should implement and support legal
support services that will educate people affected by HIV
about their rights, provide free legal services to enforce
those rights, develop expertise on HIV related legal issues
and utilize means of protection in addition to the courts,
such as offices of ministries of justice, ombudspersons,
health complaint units and human rights commissions.

Guideline 8: States, in collaboration with and through
the community, should promote a supportive and
enabling environment for women, children and other
vulnerable groups by addressing underlying prejudices
and inequalities through community dialogue, specially
designed social and health services and support to
community groups.

Guideline 9: States should promote the wide and ongoing
distribution of creative education, training and media
programmes explicitly designed to change attitudes of
discrimination and stigmatization associated with HIV to
understanding and acceptance.

Guideline 10: States should ensure that Government
and the private sector develop codes of conduct regarding
HIV issues that translate human rights principles into
codes of professional responsibility and practice, with
accompanying mechanisms to implement and enforce
these codes.

Guideline 11: States should ensure monitoring and
enforcement mechanisms to guarantee the protection

of HIV related human rights, including those of people
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living with HIV, their families and communities.

Guideline 12: States should cooperate through all relevant
programmes and agencies of the United Nations system,
including UNAIDS, to share knowledge and experience
concerning HIV related human rights issues and should
ensure effective mechanisms to protect human rights in
the context of HIV at international level.

1.3 The Code of Practice on HIV and
AIDS and the World of Work

In 2001, the ILO issued the Code of Practice on HIV/
AIDS and the World of Work which provides useful
guidelines for employers, trade unions and workers in the
workplace. The Code of practice if adhered to, can make
a difference in the way workers living with HIV/AIDS are
protected from compulsory invasive tests, unwarranted
disclosure of their HIV status, and unfair dismissals based
on their HIV status. The Code of practice also offers
protections of workers against real or perceived unfair
discrimination in matters of continuity of employment
and benefits; it protects workers against violation of their
right to privacy and prevents compulsory HIV testing
related to recruitment or retention of employment.

The ILO Code of practice is based on ten key principles:

1. Recognition of HIV/AIDS as a workplace issue:
HIV/AIDS is a workplace issue, and should be
treated like any other serious illness/condition in the
workplace.

2. Non-Discrimination: In the spirit of decent work
and respect for the human rights and dignity of
persons infected or affected by HIV/AIDS, there
should be no discrimination against workers on the
basis of real or perceived HIV status. Discrimination
and stigmatization of people living with HIV/AIDS
inhibits efforts aimed at promoting HIV/AIDS
prevention.

3. Gender Equality: The gender dimension of HIV/
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AIDS should be recognized. Women are more likely
to become infected and are more often adversely
affected by the HIV/AIDS epidemic than men due to
biological, socio-cultural and economic reasons. The
greater the gender discrimination in societies and the
lower the position of women, the more negatively they
are affected by HIV. Therefore, more equal gender
relations and the empowerment of women are vital to
successfully prevent the spread of HIV infection and
enable women to cope with HIV/AIDS.

Healthy work environment: The work environment
should be healthy and safe, so far as is practicable, for
all concerned parties, in order to prevent transmission
of HIV, in accordance with the provisions of the
Occupational Safety and Healthy Convention, 1981
(No. 155).

Social Dialogue: The successful implementation
of an HIV/AIDS policy and programme requires
co-operation and trust between employers, workers
and their representatives and governments, where
appropriate, with the active involvement of workers

infected and affected by HIV/AIDS.

Screening for purposes of exclusion from
employment or work processes: HIV/AIDS screening
should not be required of job applicants or persons in
employment.

Confidentiality: There is no justification for asking
a job applicant or workers to disclose HIV related
personal information. Nor should co-workers be
obliged to reveal such personal information about
fellow workers. Access to personal data relating to
a worker’s HIV status should be bound by the rules
of confidentiality consistent with the ILO’s “Code
of Practice on the Protection of Workers’ Personal

Data”, 1997.

Continuation of employment relationship:
HIV infection is not a cause for termination of
employment. Persons with HIV related illnesses,
like those with many other conditions, should be
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able to work for as long as medically fit in available,
appropriate work.

9. Prevention: HIV infection is preventable. Prevention
of all means of transmission can be achieved through
a variety of strategies which are appropriately targeted
to national conditions and which are culturally
sensitive.

10. Care and Support: Solidarity, care and support
should guide the response to HIV/AIDS in the world
of work. All workers, including workers with HIV, are
entitled to affordable health services. There should be
no discrimination against them and their dependents
in access to and receipt of benefits from statutory social
security programmes and occupational schemes.

The ILO Code of Practice itself is not a treaty and thus not
legally binding on states.

1.4 The Recommendation No. 200
concerning HIV and AIDS and the
World of Work

On June 2010, the ILO adopted Recommendation No.
200 which relies on general principles that should apply
to all action involved in the national response to HIV
and AIDS in the world of work. The Recommendation
reflects the need to strengthen workplace prevention
efforts and to facilitate access to treatment for persons
living or affected by HIV/AIDS. It calls for the design and
implementation of national tripartite workplace policies
and programmes on HIV and AIDS to be integrated into
overall national policies and strategies on HIV/AIDS and
on development and social protection. It calls for respect
for the fundamental human rights of all workers, including
observance of the principle of gender equality and the
right to be free from compulsory testing and disclosure
of HIV status, while encouraging everyone to undertake
voluntary confidential HIV counseling and testing as early
as possible. The Recommendation also invites member
states to implement its provisions through amendment or
adoption of national legislation where appropriate.
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In Lebanon, the social partners (employers’ and workers’ representatives) supported the
adoption of the HIV and AIDS Recommendation while the Government abstainedfrom
voting.

The ILO Recommendation’s General Principles:

1. The response to HIV and AIDS should be recognized as contributing to the
realization of human rights and fundamental freedoms and gender equality
for all, including workers, their families and their dependents;

2. HIVand AIDS should be recognized and treated as a workplace issue,
which should be included among the essential elements of the national,
regional and international response to the pandemic with full participation of
organizations of employers and workers;

3. There should be no discrimination against or stigmatization of workers, in
particular jobseekers and job applicants, on the grounds of real or perceived
HIV status or the fact that they belong to regions of the world or segments of
the population perceived to be at greater risk of or more vulnerable to HIV
infection:;

4. Prevention of all means of HIV transmission should be a fundamental
priority;

5. Workers, their families and their dependents should have access to and
benefit from prevention, treatment, care and support in relation to HIV and
AIDS, and the workplace should play a role in facilitating access to these
Services;

6. Workers’ participation and engagement in the design, implementation and
evaluation of national and workplace programmes should be recognized
and reinforced;

7.  Workers should benefit from programmes to prevent specific risks of
occupational transmission of HIV and related transmissible diseases, such
as tuberculosis;

8. Workers, their families and their dependents should enjoy protection of their
privacy, including confidentiality related to HIV and AIDS, in particular with
regard to their own HIV status;

9. No workers should be required to undertake an HIV test or disclose their
HIV status.

10. Measures to address HIV and AIDS in the world of work should be part of
national development policies and programmes, including those related to
labour, education, social protection and health and

11. The protection of workers in occupations that are particularly exposed to the
risk of HIV transmission.
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Results- Lebanese
Legislation and HIV

and AIDS and the
World of Work

2.1 The Lebanese Constitution

The Constitution was enacted in 1926 and the latest
amendment occurred in 1990. As stated in paragraph
(b) of its preamble, “Lebanon is also a founding and
active member of the United Nations Organization and
abides by its covenants and by the Universal Declaration
of Human Rights”. The Constitution is the supreme law
of the Lebanese Republic and any conduct inconsistent
with it is invalid, and all obligations imposed by it must be
fulfilled. The Constitution has core values which include
human dignity, the achievement of equality and the
advancement of human rights and freedoms.

In this section, the Universal Declaration of Human
Rights, the equality clause and the right to fair labour
practices are briefly examined.
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Universal Declaration of Human Rights

The Universal Declaration of Human Rights (the
“Declarations”), adopted in Paris by the United Nations
General Assembly in 1948 does not expressly identify
HIV/AIDS, but all human rights elaborated in it can
promote accountability in HIV/AIDS related issues’.
Human rights relevant to HIV/AIDS identified and
elaborated in the Declaration include (but are not limited
to) the right to non-discrimination and equality, to health,
to liberty and security of the person, to privacy, to seek,
receive and impart information, to marry and found a
family, to work, and the right to freedom of movement,
association, and expression. All these rights have particular
importance in the context of HIV/AIDS and would imply
that no person can be discriminated against on the basis of
his/her HIV status.

The preamble to the Declaration stresses that human
dignity and equality form the foundations of freedom,
peace and justice.

Article 1 of the Declaration provides that every person
is born free and equal in dignity and rights. This article
furthermore emphasizes the responsibility of individuals
to respect each other.

Article 2 and 7 protect individuals against discrimination.
Article 2 prohibits discrimination of any kind on the bases
of race, color, creed, religion, political or other opinion,
nationality or social origin, property, birth or other status.
The Committee on the Rights of the Child interpreting
Article 2 of the Convention on Rights of the Child has
interpreted the expression “other status” to include HIV
status of the child or his parents10. Article 7 of the
Declaration further prohibits any discrimination, which

9  As stated in Recommendation No.200, page 3, paragraph (3-a): “The response
to HIV and AIDS should be recognized as contributing to the realization of human
rights and fundamental freedoms and gender equality for all, including workers,
their families and their dependants”.

10 The Convention on the Rights of the Child was adopted and opened for
signature, ratification and accession by General Assembly Resolution 44/25 of 20

November 1989, entry into force September 2, 1990 in accordance with Article 49.
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may impair equal protection by the law. The Declaration
does not use the expression “unfair discrimination”.

Article 5 prohibits inhuman or degrading treatment. It is
submitted that this article reinforces the right to dignity
and prohibits stigmatization of workers with HIV. The
right to privacy and the right to work are recognized.

Article 23 provides that everyone has the right to work. It
also provides for the right to equal pay for equal work, the
right to just and favorable remuneration including social
protection that ensures the existence of human dignity.
The Declaration also provides for the right of workers to a
standard of living adequate for their health and wellbeing
as well as that of their families, including medical care and
social security.

Although the Declaration is not a treaty, it is considered to
be an authoritative interpretation of the United Nation’s
Charter and an authoritative listing of human rights and
basic components of international customary law which
is binding on all states, not only members of the United
Nations. It is a common standard for measuring human

rights.

In summary, the obligations of Governments including
the Government of Lebanon towards human rights are
understood in three ways: obligations to (i) respect rights,

(ii) protect rights and (iii) fulfill rights.

To respect a right means that Governments cannot violate
human rights directly in laws, policies, programmes or
practices. For example, Lebanon cannot arbitrarily deny
HIV infected workers the same standard of medical care
that is offered to other workers.

To protect a right means that Governments must prevent
violations by others, and provide affordable and accessible
redress. For example, Lebanon must ensure that private
employers do not discriminate against HIV infected
workers, and must provide avenues for redress if they are
fired because of their HIV status.

To fulfill a right means that Governments must take
measures that move towards the realization of rights.
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These measures should be legalized, budgetary, and
could include some other types of action. For example,
a state must adopt a policy to provide treatment to all
individuals. Lebanon for example, should take measures
to progressively extend coverage i.e. soliciting support
from donors and/or reassessing budget priorities.

Finally, human rights law defines the relationship between
individuals and governments; it concerns a government’s
obligation to individuals and populations. Every person
can make a claim arising as a matter of his or her rights
and entitlements, not as a result of privilege or special
favour. In short, Lebanon by agreeing to the Declaration,
is responsible for protecting and promoting the human
rights in all its meanings of its citizens. Lebanon must do
so by adopting appropriate legal policies, national laws,
institutions and processes in HIV/AID:s related issues.

ii. Equality, Unfair Discrimination:

Paragraph (c) of the preamble and Article 7 of the
Constitution contain inter alia the equality clause. Their
provisions provide for equality for everyone before the
law and the right to equal protection and benefit of the
law. Equality is defined to include the full and equal
enjoyment of all rights and freedoms. Paragraph (c) of the
preamble and Article 7 of the Constitution contain a non-
discrimination clause which reads as follows:

Paragraph c:

“Lebanon is a parliamentary democratic republic based
on respect for public liberties, especially the freedom
of opinion and belief, and respect for social justice and
equality of rights and duties among all citizens without
discrimination.”

Article 7:

“All Lebanese are equal before the law. They equally enjoy
civil and political rights and equally are bound by public
obligations and duties without any distinction.”

Paragraph (c) of the preamble and Article 7 of the

Constitution enable parliament or ministries to enact
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legislation and take special measures to promote equality
and prohibit explicitly unfair discrimination against HIV/
AlDs infected workers in the workplace.

iii. Right to Fair Labour Practices:

Article 12 of the Constitution provides that everyone has
the right to fair labour practices with respect to public
functions:

“Every Lebanese has the right to hold public functions,
no preference being made except on the basis of merit and
competence, according to the conditions established by
law. A special statute guarantees the rights of state officials
in the departments to which they belong”.

Article 12 grants the right to every Lebanese citizen to
be equally admitted to all functions without any other
cause for preference except their merit and competence
and according to the conditions set by law. Such Article
enables parliament or ministries to enact legislation
and take other measures to maintain equality among all
citizens including PLWHA

2.2 The provisions of the Lebanese Labour Law (the
“Law”) - Private Sector

The study of this paragraph is subject to Articles 1 and 2
of the Law, which define the employer and the worker as
follows:

Article 1: “The employer is any person, natural or judicial,
who in an industrial, trading, or agricultural enterprise
employs a worker in some capacity against wage or salary,
even if this wage or salary is paid in kind or in profit-
sharing”

Article 2: The worker is any man, woman or teenager
who works for an employer against a wage, according to
the conditions listed in the previous article [defining the
employer], whether pursuant to a collective, individual,
oral or written agreement”.

The Law gives effect in general to the rights entrenched
under the Constitution and obligations incurred by the
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Lebanese Republic as a member state of the ILO. The
purpose of the Law is to give effect to the protection
against unfair labour practices; it establishes the Labour
Arbitration Courtl1 (the “Court”), which has jurisdiction
to determine disputes and other labour relations issues.
The Law secks to achieve equality in the workplace and
promote fair treatment in employment by eliminating
discrimination, unfair dismissal, etc. The Law does not
apply to the personnel of the public sector; we shall
study separately the Decree-Laws related to their status in
paragraph 2.

Discrimination and Unfair Dismissal

Regarding discrimination and unfair dismissal, there are
specific provisions in the law related to HIV/AIDS status.
In order to clarify any gaps and between the discrepancies,
ILO’s legal instruments, our study will be based on two
main articles (Articles 50 and 74 of the Law) related to the
dismissal of a worker in the workplace. It should be noted
that Article 50 concerns solely is concerned with open-
ended contracts (contracts with unspecified duration),
fixed term contracts (contracts with specified duration) are
not subject to this Article. We will focus our study on the
provisions governing the open-ended contracts, given that
such provisions could be subject to various interpretations
by the employers and the Court.

Article 50 guarantees the right of workers not to be
unfairly dismissed and the right not to be subject to
unfair labour practices. Pursuant to paragraph (a) of this
Article, any employer has the right to terminate an open-
ended labour contract without “abuse of right” and after
notifying the worker'2. In case of misuse or abuse of right

11 According to the Law, the Labour Arbitration Board is the only court competent
to resolve disputes arising from labour relations.

12 Pursuant to Article50 of the Law, the employer and the worker have the right to
terminate at any time such contract concluded between them, provided that such
termination is justified. However, both parties are required to advise the other of the
intent to terminate the said contract:

1- One month in advance in case a period equal to less than three years has elapsed
since the commencement of the work. 2- Two months in advance in case more than
three years and less than six years have elapsed. 3- Three months in advance in case
more than six years and less than twelve years have elapsed. 4- Four months in

advance in case twelve years or more have elapsed.
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on the part of the employer, the latter must indemnify
the worker. However, the Law does not define the term
“abuse of right'”; such term is subject to interpretation
by the employers and the Court. The Law only prohibits
termination of employment in case of misuse or abuse
of right. As such, the Law may leave room for employers
who may argue that their termination of an employment
contract on the basis of HIV status should not be
considered as abuse of right.

In addition, paragraph (d) of Article 50 enumerates (but
is not limited to) five cases which could be consideredas
“abuse of right” as follows:

“d- Dismissal shall be considered as being the fact of
misuse or abuse of right if it occurs in the following cases:

1. For a non-valid reason or for a reason in no way
pertaining to the employees’ fitness or behavior
within the establishment or to sound management
and smooth running of the establishment.

2. For having adhered or not to a given trade union,
or for having engaged in a legal trade union activity,
within the laws and regulations in force or within the
framework of a group or individual labour agreement.

3. For being a candidate to the elections, or for having
been elected as member of a trade union office or
having represented the establishment’s labour force,
throughout the period of such representation.

4. For having lodged, in good faith, with the competent
services, a complaint regarding the implementation
of the provisions of the present law and of texts
referring thereto, or having brought a case against the
employer on the same basis.

5. For having exercised his individual or public liberties
within the framework of the laws in force.”

Pursuant to paragraph (d), the dismissal shall be
automatically considered as unfair if it occurs for any
reason mentioned above. However, the term “for a
non-valid reason” provided in paragraph (d) line (1) is
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not clearly defined by Law, which may leave rooms for
employers to argue that it is legal for them to terminate
the open-ended contract of a sick worker, including an

HIV infected worker, on a ground that health or HIV
status is considered to be “a valid reason” of dismissal.

On the other hand, Article 74 of the Law enumerates
the cases whereby the employer could terminate the
employment contract without being obliged (i) to pay any
indemnity or (ii) to send any prior notice to the worker:

“Any worker can be dismissed from work without notice
and without paying him/her any indemnity in the
occurrence of the following cases:

1. If the worker commits a usurpation of a nationality.

2. If the worker was hired under a probation period and
the employer refused him within a period of three
months.

3. If it is evidenced that the worker intentionally has
committed any act or negligence aiming to cause
any material damage to the employer. It must be
noted that in this case, the employer must inform the
Ministry of Labour within 3 days from the date of
evidencing these infringements.

4. If the worker, and despite the notices addressed to
him, has committed three material infringements to
the internal regulations within one year.

5. If the worker has been absent, with no valid reason,
for more than 15 days in one year, or for seven
consecutive days. The employee should explain the
reasons of his absence within 24 hours of resuming
his work and the employer should every time notify
the employee in written form of the days that are
considered as absence without valid reason.

6. If the worker was imprisoned for one year or more
for committing a crime or for committing a felony
in the premises of the work or when undertaking the
work or if the worker has been condemned for the
acts that are provided for under Article 344 of the
Criminal Code.
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7. If the worker attacked the employer or the manager
at work.

In light of Article 74, the employer has the right to
terminate the labour contract without paying any
indemnity to the worker if any of the conditions listed
above are met.

Finally, given that HIV/AIDS status is not specifically
included in Article 74, termination of employment of
an HIV infected worker should be considered illegal by
the Court. However, as mentioned above, employers still
have room to rely on Article 50 in order to argue that
HIV status should be considered as a “valid reason” for
dismissal from the workplace.

Discrimination and Unfair Dismissal in practice:

The Court has powers to determine all matters related to
the interpretation of the Law and the workers can approach
it whenever disputes arise. The Law does not prohibit
workers with HIV from resort to the Court in order to
claim indemnity in case of unfair dismissal; this means that
they can approach the Court in case of disputes relating to
HIV status in the workplace. However, while conducting
our research, we did not find before the Lebanese Courts
legal cases related to HIV status, although the number of
infected workers that were dismissed on the basis of HIV
status is elevated in the country.

Interviews held with the main NGOs dealing specifically
with the HIV epidemic and people living with HIV in
Lebanon, reveal that there are many HIV infected workers
who were dismissed on the basis of their status.

Mrs. Nadia Badran from SIDC “Soins Infirmiers et
Développment Communautaire’®” reveals that AIDS

13 In 1987, SID (initials after its French name “Service Infirmier a Domicile”) as-
sociation was founded in Sin El Fil. It started as a provider of primary health care
through home based nursing care approach, which services responded to demands
from all over the country. In 1992, SID was officially registered by the decree 9/1992
Ministry of Interior Affairs. The SID team elaborated several health Programmes,
which were expanded and modified to meet the needs of the various communities
that they serve. As a result, SID became in 1992 SIDC (initials after its French
name “Soins Infirmiers et Développement Communautaire”) and its Programmes

expanded to community development Programmes involving health behaviours and
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stigma and discrimination exist in Lebanon. Mrs. Badran
mentioned that “AIDS stigma and discrimination occur
in most regions and companies in Lebanon. A lot of
workers have been dismissed because they were HIV
positive, although they were fit to work. Such workers
were discriminated against in the workplace and did not
have the courage to disclose their status to anyone. In the
workplace, people living with HIV are suffering from
their co-workers and employers, such as social isolation
and ridicule, or experience discriminatory practices, such
as termination of employment. Fear of an employer’s
reaction can cause a person to live with HIV anxiety.
Stigma and discrimination associated with HIV/AIDS
have powerful psychological consequences for how people
with HIV/AIDS come to see themselves, leading in some
cases to depression, lack of self-esteem and despair.”

HIV positive women workers reveal that “it is always in
the back of your mind, if I get a job, should I tell my
employer about my HIV status? There is a fear how they
will react to it. It may cost you your job; it makes you
uncomfortable. Yet you want to be able to explain why
you are absent, and going to doctors”.“THiH

“I am aware of the absence of any HIV law that protects
HIV positive workers in the workplace. I was dismissed
from my job and did not have the courage to disclose my
case to anyone”; PHIV positive male worker.

In short, HIV stigma and discrimination exist in the
workplace in Lebanon. In order to be in compliance
with the ILO’s legal instruments, the Law must explicitly
prohibit the dismissal of an HIV infected worker simply
on the basis of his/her HIV status'®. This does not mean
that a worker living with HIV/AIDS may not be dismissed.
A worker living with HIV/AIDS may be dismissed

disease prevention. SIDC has developed its Programmes to take their actual form,
and to reflect its principles and beliefs in activities addressed to youth, adult and
elderly population and vulnerable groups. Four main Programmes are currently car-
ried out: Nursing Programme - HIV/AIDS Programme - Drug Programme - Youth
Programme.

14 This interview was done by Mrs. Nadia Badran from SIDC.

15 This interview was done by Mrs. Nadia Badran from SIDC.

16 “Real or perceived HIV status should not be a cause for termination of employ-

ment”, ILO Recommendation N.200, page 5 paragraph 11.
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on the basis of misconduct, incapacity or operational
requirements where necessary'’. However, the worker
may not be dismissed simply because he/she is living
with HIV or AIDS. People living with HIV during the
preliminary phases normally show no signs of illness and
can perform their jobs without any problem. It is therefore
not reasonable but rather unfair to exclude such persons
from employment solely on the basis of their HIV status!’.
The Law must recognize that there may be instances
where a worker living with HIV/AIDS is no longer able
to perform his or her job functions as a result of ill-health.
In other terms, a worker’s state of health should not be an
acceptable motive for dismissing him/her, unless there is a
very strict relationship between the worker’s present state
of health and the common occupational requirements of
a given job. In this situation, a dismissal on the basis of ill
health may be fair, but nevertheless shall be conducted in
accordance with the provisions of the Law'®. On another
hand, the Law must provide that where such a worker is
undergoing legal proceedings, the worker’s HIV status
must be kept confidential before the Court and should
not be disclosed outside of those proceedings.

HIV Testing and Confidentiality:

HIV testing raises complex social, ethical and legal
questions in a labour market that is very competitive. The
questions relate to the right to privacy, non-discrimination,
confidentiality of information as well as the right of access
to information.

17 “Persons with HIV- related illness should not be denied the possibility of con-
tinuing to carry out their work, with reasonable accommodation if necessary, for
as long as they are medically fit to do so. Measures to redeploy such persons to
work reasonably adapted to their abilities, to find other work through training or to
facilitate their return to work should be encouraged, taking into consideration the
relevant International Labour Organization and United Nations Instruments”, ILO
Recommendation N. 200, page 5 paragraph 13.

18 More than 15 countries have incorporated in their legislation a prohibition of
any kind of discrimination based on health status including people who are HIV
positive or who have contracted AIDS including Colombia, Costa Rica, Ecuador,
Finland, France, Italy, Hong Kong, New Zealand, Philippines, Portugal, South Af-
rica, Thailand and Zimbabwe. Several member States specifically define disability to
include individuals infected by HIV/AIDS, e.g. Australia, Canada and the United
Kingdom. ILO Governing Body document G.B.285/2, paragraph 26.
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In Lebanon, HIV testing prior to employment or during
the work period is not explicitly required by Lawl9.
However, the Decree-Law N. 11802 (the “Decree”) of
January 30, 2004 entitled “The organization of prevention
and occupational safety and health in all Institutions that
are subject to the Labour Law”20 contains provisions
related to the workplace medical test and examination.

Article 34 of the Decree provides inter alia that all
institutions - which are subject to the Labour Law and
employ more than fifteen workers must have a doctor
in their establishment in order to monitor the workers’
health conditions. Article 34 provides in its paragraph (2)
that the workers’ pre-employment medical examination
is mandatory regardless, of the number of workers in the
establishment.

Article 38 provides that all workers in the establishment
are subject to the following tests and examinations:

*  Pre-employment medical examination;

e Periodical medical examination during the work

period;

e Laboratory test in order to monitor the evolution of
the worker health condition;

This article also discusses two very important issues for the
workers’ health

Improvement of working conditions in accordance with
human physical activity

The doctor’s decision job after an occupational accident or
occupational disease or to change his work if needed

Articles 34 and 38 of the Decree do not specify the
required examinations and laboratory tests. Is HIV testing
included?

19 In exception of the work permit case which is applied for foreigners.
20 Article one of the Decree-Law N.11802 cancelled the Decree-Law N.6341 dated
October 24, 1951 related to the organization of prevention and occupational safety

and health in all institutions that are subject to the Labour Law.
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According to the ILO’s legal instruments, HIV testing
should not be required at the time of recruitment or
as a condition of continued employment. The Code of
practice states that any routine medical testing, such as
testing for fitness carried out prior to the commencement
of employment or on a regular basis for workers, should
not include mandatory HIV testing?!. Pursuant to the
ILO Recommendation, HIV testing or other forms of
screening for HIV should not be required of workers,
and testing must be genuinely voluntary and free of any
coercion®.,

Forcing someone to undergo HIV testing is an invasion
of privacy and a violation of human rights®® and indirectly
of Lebanese constitution, and also openely contradicts the
ILO’s legal instruments. HIV testing prior to employment
or during the work period should not be imposed by Law
and the provisions of the Decree N. 11802 mentioned
above should not include testing for it. The tests and
medical examinations required must be clarified

HIV testing in practice:

The Interview in Lebanon with Mrs. Nadia Badran
revealed that some employers in Lebanon require HIV
testing prior to employment.

“HIV testing prior to employment is imposed by some
companies in Lebanon, medical tests and examinations
include sometimes HIV testing. When an HIV infected
worker is required to provide an HIV test, such a worker
does not fill a job application because he/she is aware that
his/her application will not be accepted,” she said.

21 The ILO Code of Practice and the World of Work, in its paragraph 8.1

22 ILO Recommandation No. 200 page 7 paragraph 24, 25, 26

23 The UN Human Rights Committee in 1998 elucidated the right to privacy in
Article 17 of the International Covenant on Civil and Political Rights, clarifying that
the gathering and holding of personal information on computers, data banks and
others devices, whether by public authorities or private individuals or bodies, must
be regulated by law and that such information must never be used for purposes in-
compatible with the Covenant, like employment discrimination; General Comment
No. 16, reproduced in Compilation of General Comments and General Recom-
mendations adopted by Human Rights Treaty Bodies, UN document, Geneva, HRI/
GEN/1/Rev.2 of 29 March 1996.
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“I was asked to do an HIV test prior to employment in
order to fill an application for a Lebanese Bank. I did not
have the courage to complete the application and provide
them with the test”, HIV infected male worker.

In order toprevent any misinterpretation, Article 5 of the
Agreement mentioned above should be more detailed
by specifying that HIV testing prior to employment is
not required; this will not leave room for some banks in
Lebanon to ask for HIV testing prior to employment.

Occupational Health

A healthy and safe workplace serves the interests of both
employers and workers. A healthy working environment
includes the prevention and management of associated
occupational hazards including exposure to HIV infection.

The risk of HIV transmission in the workplace is minimal.
However, occupational accidents involving body fluids
might occur, particularly with health care workers.

The Law does not contain provisions related to a
healthy environment which are specific to HIV/AIDS
in the workplace. When the Law was passed in 1946,
its provisions were very general regarding a healthy work
environment.

Pursuant to Article 61 of the Law, every employer shall
provide and maintain a working environment that is safe
and without risk to the health of his/her workers.

Furthermore, the Lebanese Government had issued several
Ministerial Decisions and one Decree related to a healthy
work environment. However, none of them is related to

HIV/AIDS:

Ministerial Decision N. 225 dated December 3, 1955
entitled “The protection of workers in Naher El Mout
Quakers”.

Ministerial Decision N. 10 dated January 25, 1956
entitled “Conditions of health prevention in the press”.
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Ministerial Decision N. 129/2 dated April 22, 1963
“Defining some preventive and safety measures in bakeries

Ministerial Decision N. 384/1 dated August 5, 1966
entitled “Terms of prevention and safety at work in mills.

Ministerial Decision N. 27 dated December 13, 1980
“Imposing public safety in commercial establishments in
Beirut city.

Ministerial Decision N. 493/1 dated September 3, 1997
“Application of the provisionsof ILO Convention No. 120
Hygiene (Commerce and Offices) Convention.

Decree N. 11958 dated February 25, 2004 Entiteled“The
organization of protection, prevention and safety in
construction.

As for HIV/AIDs, the ILO Code of Practice’® and
Recommendation No. 200 % provide that employers
should ensure a safe and healthy working environment for
their workers. In order to be in compliance with the ILO’s
instruments, Lebanese legislators and employers must
take the necessary measures to prevent the spread of the
virus in the workplace. This will include the establishment
of an environment that facilitates optimal physical and

24 ILO Code of Practice page 7 paragraph (h): “Risk reduction and management:
Employers should ensure a safe and healthy working environment, including the
application of Universal precautions and measures such as the provision and main-
tenance of protective equipment and first aid. To support behavioural change by
individuals, employers should also make available where appropriate, male and fe-
male condoms, counselling, care, support and referral services. Where size and cost
considerations make these difficult, employers and/or their organizations should
seek support from government and other relevant institutions.”

25 ILO Recommandation No. 200 page 7 paragraphs 30 & 31: “30. The working
environment should be safe and healthy, in order to prevent transmission of HIV
in the workplace, taking into account the Occupational Safety and Health Con-
vention,-155, 1981and Recommendation 164, 1981, the Promotional Framework
for Occupational safety and Health Convention 187, 2006, and Recommendation
197, 2006, and other relevant international instruments, such as joint International
Labour Office and WHO guidance documents. 31. Safety and health measures to
prevent workers’ exposure to HIV at work should include universal precautions,
accident and hazard prevention measures, such as organizational measures, engi-
neering and work practice controls, personal protective equipment, as appropriate,
environmental control measures and post-exposure prophylaxis and other safety
measures to minimize the risk of contracting HIV and tuberculosis, especially in

occupations most at risk, including in the health care sector.”
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mental health in relation to work and adaptation of
work to the capabilities of staff in light of their state of
physical and mental health, and may include measures for
the reasonable accommodation of staff with HIV-related
issues. Workers also need to take additional measures
where they come into regular contact with human blood
and body fluids. Such additional measures are recognized

in the ILO Code of practice (paragraph 5.2 (i))26.

Migration and Work Permit

According to the International Convention on the
Protection of the Rights of all Migrant Workers and
Members of Their Families, a migrant worker is “a person
who is to be engaged, or has been engaged in a remunerated
activity in a State of which he or she is not a national”. The
convention establishes sub-categories of migrant workers,
including “frontier worker”, “seasonal worker”, “seafarer”,
“itinerant worker”, “worker on an off-shore installation”,
“project-tied worker”, “specified-employment worker”,
and “self-employed worker”?’.

An increasing number of countries require migrant
workers to be tested for HIV prior to entry. Travel for work
and migration are areas where fear of HIV/AIDS rather
than evidence-based decisions had led to the introduction
of restrictions. According to UNAIDS, a number of
countries in 20102 and 2011 lifted their HIV related
restrictions on entry, stay and residence: for example, the
United States of America (January, 2010); China (April,
2010); Namibia (July, 2010) and Fiji (August, 2011%).

26 ILO Code of Practice page 7 paragraph 5.2 (i): “Workplaces where workers
come into regular contact with human blood and body fluids. In such workplaces,
employers need to take additional measures to ensure that all workers are trained
in Universal Precautions, which they are knowledgeable about procedures to be fol-
lowed in the event of an occupational incident and that Universal Precautions are
always observed. Facilities should be provided for these measures.”

27 The Convention was adopted by the United Nations General Assembly resolu-
tion45/158 of 18 December 1990.

28 The UNAIDS Report on the Global AIDS Epidemic 2010.

29 The Joint United Nations Programme on HIV/AIDS (UNAIDS) applauds a
decision by the Government of Fiji to lift its restrictions on entry, stay or residence

based on HIV status. With this reform - officially announced on August 26, 2011
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After the removal of Fiji’s restrictions, UNAIDS counts
47 countries, territories and areas that continue to impose
some form of restriction on the entry, stay and residence
of people living with HIV based on their HIV status. At
least 130 countries have no such restrictions as shown in
in annex 1.

According to UNAIDS, this is an indicator of the
discrimination still faced by people living with HIV in
today’s highly mobile world. This practice contradicts the
ILO Code of Practice®® and Recommendation No. 2003,
In consonance with the Code of Practice, and on the
specific topic of migrant workers, the ILO Committee of
Experts has stated that “the refusal of entry or repatriation
on the grounds that the worker concerned is suffering
from an infection or illness of any kind which has no
effect on the task for which the worker has been recruited,
constitutes an unacceptable form of discrimination”. 3

By Lebanese law, migrant workers require a visa to
enter Lebanon, and must be guaranteed by a Lebanese
employer. A work permit is supplied by the Ministry
of Labour (“MOL”), and foreign workers then use it
to acquire a residency permit®. The MOL requires that
migrant workers* to be tested for HIV prior to obtaining

by the President of Fiji at an AIDS conference in South Korea - Fiji joins a growing
list of countries that are aligning national HIV legislation with international public
health standards. www.unaids.org

30 The code of practice of HIV/AIDS and the world of work made it clear that all
the principles listed in it apply to all workers and to all workplaces. Therefore, it is
inconsequential whether the worker is seeking employment within his or her own
country or searching for work abroad.

31 ILO Recommendation N. 200 page 7 paragraph 25: “HIV testing or other
forms of screening should not be required of workers, including migrant workers,
jobseekers and job applicants”; Paragraph 27: “Workers, including migrant workers,
jobseekers and job applicants, should not be required by countries of origin, of
transit or of destination to disclose HIV related information about themselves or
others. Access to such information should be governed by rules of confidentiality
consistent with the ILO code of practice on the protection of workers’ personal data,
1997, and other relevant international data protection standards”.

32 ILO, 1999, article 266.

33 Pursuant to Article 7 paragraph (1) of the Labour Law, maids’ workers are not
governed by the Lebanese labor law. Their status is governed by a contract between
the worker and the employer.

34 Including house maids
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a work permit. The migrant workers are subject to a blood
screening test for HIV, Hepatitis B, Syphilis, Tuberculosis
and Malaria. In addition to these tests, Egyptian and
Sudanese workers are subject to a Bilharziasis test®.

The available data on the basis of compulsory testing of
migrant labour have resulted in the perception that HIV is
a problem within the migrant workers community in the
country and among some Lebanese returning from work
abroad. The current policy and practice of compulsory
testing of migrant workers need to be readdressed. As the
to experience in other countries has shown, compulsory
testing is ineffective in preventing the spread of HIV
in the country and fuels a false sense of security in the
population. Compulsory HIV testing contributes to
driving the epidemic underground with those in need
not coming forward for help for fear of stigma and
discrimination.

Lebanese stakeholders shall discuss to lift the HIV pre-
employment mandatory testing with particular attention
to the foreigner workers. This discussion should focused
on available scientific literature, evidence-based practices
and public health information and should address an in
-depth evaluation of pro versus contra in relation to this
requirement which compromise the principle of human
rights as define in the Lebanese constitution and all the
other international treats ratified by Lebanon. The lift
of HIV pre-employment mandatory testing will align
Lebanese labour code to international standard and it
will open the scenario toward the promotion of a more
integrated and effective HIV prevention strategy.

Sick Leave

Provision for sick leave that adjusts to the progressive
nature of HIV infection and the onset of AIDS is a form
of reasonable accommodation in the workplace. The
ILO Recommendation No.200 sets out that “temporary
absence from work because of illness or care giving duties

related to HIV or AIDS should be treated in the same way

35 Decision number 263/1 dated June 22, 1995 in its article 2 alinea 4.
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as absences for other health reasons, taking into account
the Termination of Employment Convention, 1982.7%¢
The Code of Practice refers more specifically to time off for
medical appointments and flexible sick leave”. The Code pf
practice mentions also that employers should provide that,
where workers with an AIDS- related condition are too
ill to continue working, alternative working arrangements
including extended leave should be offered; when these
have been exhausted, the employment relationship may
be terminated by either party in accordance with anti-
discrimination and labour laws and respect for general
procedures and full benefits38. By Lebanese Law (Article
40), the worker shall be entitled to a sick leave as follows:

1. Half a month with full pay, and a half a month with
half pay between three months service up to two
years.

2. One month with full pay, and one month with half
pay for more than two years up to four years.

3. One month and a half with full pay, and one month
and a half with half pay for more than 4 years up to
six years.

4. Two months with full pay and two months with half
pay, for more than six years up to ten years.

5. Two months and a half with full pay and two months
and a half with half pay, for more than ten years.

In Lebanon, the provisions of the Law concerning sick
leave are fair enough to cover the progressive nature of a
common disease. However, there are no special provisions
for HIV-infected workers. Sick leave should be allowed
under the terms and conditions described by the Law and
extended if needed.

36 ILO Recommandation N.200 page 5 paragraph 11.

37 1ILO Code of Practice on HIV/AIDS and the World of Work page 8 paragraph
-

38 ILO Code of Practice on HIV/AIS and the World of Work page 7 paragraph (e).
* Dr. Leila Haber is physician in charge of the NSSF doctors
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Medical management:

Antiretroviral ~ treatment  is  provided by  the
MOPH for all Lebanese patients and recently to
Palestinian  refugees registered in Lebanon. Dr.
Leila Haber* mentioned that after a Ministerial
Decision 1/635 of 3 September 2004 NSSF Beneficiaries
receive their antiretroviral drugs on an out-patient bases
from the MOPH (like other public sector employees, e.g.
COOQP, Army, etc). All the in-patient medical expenses
for AIDS patients including opportunistic infections and
other related complications are covered by NSSF except
retroviral infection which is also provided by MOPH.

Public Sector’s Employment Laws

The public sector’s employment laws in Lebanon are
governed by two mains Decree-Laws Decree-Law No.
112 dated June 12, 1959 entitled “Public Sector Staff
Regulation™ (the “D.L. 112”), and Decree-Law N. 5883
dated November 3, 1994 entitled “Workers General
Regulation ”(the “D.L. 5883”).

Provisions of the D.L. 112 and compliance with the ILO’s
legal instruments. The provisions of D.L. 112 apply to
the public sector’s employees who are divided into two
groups: permanent and temporary employees. The wage-
earners in a public sector are not subject to the D.L. 112
and are governed by D.L. 5883.

Employee’s Dismissal

Pursuant to Article 67, the employee shall be dismissed
from work (i) when required by law, or (ii) by decision

140

rendered by the Disciplinary Council® or (iii) in any of

the following cases:
1. Reaching the retirement age;

2. Job cancelling;

39 Or “Personnel Regulation”
40 The present disciplinary system in Lebanon, which was established in 1965,
entrusts the responsibility of disciplining public officials to a Central General Dis-

ciplinary Council.
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3. Behavioral incompetence of the employee;
4. Reorganization of the departments.

The provisions of the D.L.112 in relation to the dismissal
are specific and could not be interpreted in different
manners by the employer.

HIV Testing and Confidentiality

Article 4 (paragraph 1-d), of D.L. 112 provides inter alia
that each person seeking a job in a public sector is subject
to a medical certificate issued by the Official Medical
Committee41. The provisions of Article 4 do not give
any details related to the medical certificate, however
the trend of issuing a medical certificate is as follows: the
candidate will undergo a chest x-ray at one of the MOPH
dispensaries (nowadays any approved X-ray department)
then the candidate submits the X-ray report to a medical
committee assigned by the MOPH, and a clinical physical
exam is carried out-No lab tests are required for working
in the public sector .If the candidate is healthy he will
undergo the specialty competence exams. The medical
certificate requirement would contradict the ILO’s legal
instruments if it included HIV testing. However, we have
been informed - after interviewing the concerned persons
at the Civil Service Board headquartered in Beirut - that
HIV testing is not required in practice by the official
medical committee.

Occupational Health

There are neither general nor particular health provisions
pertaining to HIV/AIDS for a healthy work environment.
Hence universal precautions should be taken by legislators
in order to attain a healthy workplace environment

Migration and Work Permit

(Pursuant to Article 4 (paragraph 1-a), the applicant
must be Lebanese for a period of 10 years at least). Not
Applicable

41 The Official Medical Committee is composed by three doctors in each district
appointed by a decision of the Minister of Public Health.
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Sick Leave

Article 39 related to sick leave provides inter alia for the
following:

1. The employee has the right to benefit from a paid sick

leave for a period not exceeding one month.

2. Ifthe employee’s absence surpasses one month without
interruption, or one month on several stages during
a three months working period, the sick leave could
be entirely paid for a three months period renewable
and after obtaining the opinion of the official medical
committee. Pursuant to Article 39, the total number
of leaves must not surpass nine months in one year or
eighteen months during five continuous years.

If the absence surpasses nine months during one year or
eighteen months during five continuous years, the official
medical committee shall review the employee’s case. If
the employee’s disease could be cured within a two years
period, he/she will be entitled to a half paid sick leave for
a period not exceeding one year and will not be entitled
to work except after obtaining the opinion of the medical
committee. If the disease could not be cured within a
two years period, or if the medical committee judges that
the employee cannot undertake his/her job anymore, the
employee will be dismissed from work or led to retirement
in accordance with the laws and regulations in force.
The provisions of Article 39 are fair enough to cover the
progressive nature of a common disease.

The provisions of D.L 5883 comply in general with the
ILO’s legal instruments

Worker’s Dismissal

Pursuant to Article 28 of D.L. 5883, worker’s dismissal
may occur at any time and (i) with one month notification
if the worker has been working for six months to three
years, (ii)with two months notification if the work period
exceed three years. The decision of dismissal must be
justified. If the HIV-infected worker was dismissed by a
justified decision pursuant to Article 28, such dismissal
would be in contradiction to the ILO’s legal instruments.

56

Chapter 2



It is preferable to include specific provisions related to the
protection of the HIV-infected workers.

HIV Testing and Confidentiality

Article 4 (paragraph 1-d), of D.L. 5883 provides inter alia
that each person seeking a job in the public sector must
submit a medical certificate issued by the Official Medical
Committee. The provisions of Article 4 do not give any
details related to the medical certificate. The medical
certificate requirement would contradict the ILO’s legal
instruments if it included HIV testing. However, we have
been informed - after interviewing the concerned persons
at the Civil Service Board headquartered in Beirut - that
HIV testing is not required in practice by the official
medical committee.

Occupational Health

There are no specific HIV/AIDS provisions related to a
healthy work environment in the workplace for a healthy
working environment in general. Hence the universal
precautions for body fluids contact must be implemented
by the legislator in the workplace.

Migration and Work Permit

Pursuant to Article 4 (paragraph 1), the applicant must
be Lebanese for a period of at least10 years. However,
seasonal workers, domestic workers and cleaning workers
are exempted from the nationality condition. According
to Article 4, seasonal workers, domestic workers and
cleaning workers may be of foreign nationality. As
previously discussed, HIV testing is required in Lebanon
in order to obtain a work permit. HIV testing prior to
obtaining a work permit should not be imposed by law.

Sick Leave

Pursuant to Article 16, the worker shall be entitled to a
sick leave as follows:

1. Half a month with full pay, and half a month with
half pay for between three months and two years of
service.
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2. One month with full pay, and one month with half
pay for between two years and four years of service.

3. One month and a half with full pay, and one month
and a half with half pay for between four 4 years and
six years’ of service.

4. Two months with full pay and two months with half
pay, for between six years up and ten yearsof service.

5. Two months and a half with full pay and two months
and a half with half pay, for more than ten years’ of
service.

The worker shall be dismissed from work if the sick
leave surpasses five months during the same year or ten
months during five continuous years. The provisions
of Article 16 are fair enough to cover the progressive
nature of a common disease. However, according to D.L
5883 the worker shall be dismissed from work if the
sick leave surpasses five months during one year or ten
months during five continuous years. This is considered
in contradiction to ILO’s legal instruments; According to
ILO’s legal instruments extended leave should be offered
with reasonable accommodation.

It is preferable to include specific provisions for those
suffering from chronic diseases including HIV/AIDS

infected workers.

Public Health Laws

The “MOPH?” has adopted several circulars and decisions
in order to control and avoid HIV/AIDS epidemics in
Lebanon; these circulars and decisions are related to the
safety of blood, mandatory declaration, confidentiality,
non-discrimination and compulsory testing of high-risk
groups. The MOPH had never adopted rules and policies
related to the protection of HIV-infected workers in
the workplace, such as guidelines for HIV/AIDS based
on respect for workers’ rights, or practical health and
safety programmes to ensure a safer work environment.
However, two major circulars adopted by the MOPH
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could be interpreted as protection against discrimination
in the workplace: Circular No. 35/1 dated 1988 and
Circular No. 91 dated 1991.

Circular 35/1 dated 1988: This circular refers indirectly
to the non-discrimination’s right of the workers in the
workplace. It provides inter alia, in Article 6 paragraph
1, that the Lebanese State confirms that the AIDS
prevention programme protects the rights and dignity of
the human and that all efforts will be made to prevent
social discrimination between infected and non-infected
citizens. Paragraph 2 of Article 6 provides furthermore
that all efforts must be made and cooperation should
occur in order to support and provide the best care for
infected persons.

Circular 91 dated 1991: This circular refers indirectly
also to the protection of HIV infected workers in the
workplace. Pursuant to the circular, there should be no
discrimination against HIV-infected persons. The patients
are part of society and should benefit from social services as
well. The confidentiality of AIDS test should be respected.
Counselling and other services should be available.

The provisions of these two circulars provide indirectly
general principles related to the protection of infected
workers in the workplace. According to some interviews,
it appears that these principles are not being applied
and people living with HIV are at risk of being denied
treatment and care.
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Other circulars adopted by the MOPH specific
to HIV/AIDS are the following:

Decision 150/1-1990: This decision provides that AIDS is a communicable
disease the reporting of which should be obligatory. The reporting should be
confidential and done by the treating physician to the prevention department at
the MOPH.

Decision 148/1-1990: This decision provides that every blood donor should
be screened for HIV, Hepatitis B and STDs, and all infected blood should be
discarded.

Decision 236/1-1991: People engaging in risky behaviour, specifically sex work-
ers, intravenous drug users and prisoners should undergo HIV tests every 3
months.

Decision 438/1-1993: This decision provides that every director of a blood bank
or laboratory should confidentially declare any HIV positive test, using a spe-
cial confidential declaration form available at the prevention department or the
National AIDS Control Programme. This Programme has the responsibility of
receiving and analyzing the reporting forms.

Decision 439/1-1993: This decision provides for sanctions on doctors who do not
report HIV-positive tests.

Decision 857/1: This decision provides that a Premarital Medical Examination is
obligatory, and that the form is free of charge, but the tests and examinations are
at the expense of the person asking for marriage. It provides also the different
diseases to be tested for.

Circular 73-1994: This circular provides the procedures that should be followed
by laboratories and doctors. It stresses the issue of confidentiality and explains
how to proceed in case of a positive test results. The procedures are based on
international standards.

Decision 14/2-1997: This circular provides the procedure of reporting an HIV-
positive result and the various locations of the reporting forms.

Decision 853/1-1996: This provides that the Quarantina building will be assigned
for the prevention of communicable diseases among them AIDS.
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Inclusion of HIV/AIDS in the list (which was initially
issued in 1957) of communicable diseases in 1990 raises
a lot of concern. According to this decree the physician
should inform the concerned authorities about any
communicable disease including the name of the infected
patient

Other Lebanese codes

1. DPenal Code: Article 579 gives the right to disclose
secrets (even medical) There is no clear penalty for
people who disclose secrets. Moreover, these are no
provisions concerning the punishment for acts of
discrimination at work and in employment.

2. Civil Code: Article 264 “if the information reveals
a felony or intentional misdemeanour (as wife
protection or homosexual relations or through
prostitution)

3. 'The Medical Professional Code of Ethics issued in
1994, states clearly that the names of patients with
STDs should not be disclosed unless they refuse

treatment.
Interviews with Employers and Workers Representatives

The overall goal of the interviews was to determine the
capacity of the private and public sectors in Lebanon to
assist in fighting the epidemic of HIV/AIDS. The study
was based on structured interviews with two key groups:
employers’ and workers ‘representatives.

We attempted to answer many questions and to survey
the employers’ and workers” opinions through structured
interviewswith fiveemployers’ representatives (Associations
and Syndicates) and five workers’ representatives. These
interviews helped us to better understand the opinion of
the employers and workers’ representatives with respect to
the HIV epidemic in the workplace.
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In each case we asked permission to interview the president
of the Syndicate or Association. In some cases, we could
not interview the president for one reason or another, but
we were referred to a representative who is knowledgeable
in matters of HIV/AIDS policy.

Interviews with Employers’ Representatives

The question of whether or not employers should be
involved in the fight against HIV/AIDS is a crucial one
in Lebanon. During our study, we interviewed up to five
employers representatives (Associations and Syndicates)
which represent a large number of employers in Lebanon.

To what extent are Lebanese employers providing
HIV education and treatment services? Do employers
representatives in Lebanon (Associations or Syndicates)
have a written policy concerning HIV infected workers?
Would the employers representatives respond to
Government regulations in developing HIV/AIDS
policies?

A detailed list of Syndicates and Associations Interviewed
is contained in Annex 2.

AIDS Mortality and Level of Concern about HIV/
AIDS:

While interviewing the employers™ representatives, all of
them stated that they were unaware of significant AIDS
mortality in the workforce. Most of them do not rank HIV/
AIDS as one of the most important management issues
in Lebanon. They have never offered an AIDS prevention
training session in the past. The interviews reveal that the
level of concern about HIV/AIDS was low. For employers’
representatives, HIV/AIDS is simply not a workplace issue
at this time. When asked to rate the importance of HIV/
AIDS as an enterprise level concern, most of the persons
interviewed responded that HIV/AIDS is “NOT AN
ISSUE” or “MENTIONED OCCASIONALLY BUT
NEVER CONSIDERED IMPORTANT”.
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Corporate Policies towards HIV Positive Workers:

All of the employers representatives interviewed reported
that they did not develop policies dealing with HIV-
positive individuals. They did not expressly call for
non—discrimination treatment in hiring, training and
promotion. Some of them believe that the employer has
the right to ask for pre-employment HIVtesting in order
to be aware about the workers health condition. Many
of them mentioned that many people do not know how
HIV/AIDS is transmitted. They revealed that employing
a person with HIV may cause problems with clients and
fellow workers.

None of them expressed a willingness to sponsor HIV/
AIDS education for their workers.

Pressures for Change:

Employers’ representatives revealed that they did not feel
outside pressure to develop HIV/AIDS policy or to offer
HIV/AIDS treatment benefits. All of them said that they
did not feel pressure from workers to add HIV/AIDS
benefits.

Public Awareness:

Most of the persons interviewed revealed that many
employers in Lebanon might refuse to adopt HIV/AIDS
policy (nondiscrimination, pre-test employment, unfair
dismissal...) due to a lack of awarness of how HIV/
AIDS is transmitted. The persons interviewed explained
that an education programme that discusses how HIV is
transmitted is crucial in Lebanon for both employers and
workers. Education for employers, workers, their families,
and the community is important in order to provide
accurate and up-to-date information on how HIV/AIDS
is transmitted.
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Government Regulation:

These representatives did indicate that they would respond
to a government requirement, for example, to adopt an

HIV policy.

In conclusion. It appears that employers did not perceive
HIV as a workplace concern, mainly due to the lack of
proper information and awareness but also because they
did not feel any pressure from other stakeholders including
workers representatives and civil society. Despite the low
awareness, employers would respond to a government
requirement to endorse or develop a specific policy.

Interviews with Workers’ Representatives

We interviewed up to five workers representatives
(Associations and Syndicates) in Lebanon, representing a
large number of workers in both, the public and private
sectors.

Does your organization (Associations or Syndicates)
have a written policy concerning HIV-infected workers?
Does your organization sponsor any training on HIV/
AIDS prevention and treatment, or sponsor any support
groups for HIV-infected workers? Are you aware of any
discrimination related to HIV-infected workers? Would
you respond to Government regulations in developing
HIV policies?

Annex the detailed list of Syndicates and Associations
interviewed is contained in Annex 2.

AIDS Mortality and Level of Concern about HIV/
AIDS:

While interviewing these representatives, all of them
stated to be unaware of significant AIDS mortality in the
workforce. All of them do not rank HIV/AIDS as one of
the most important concern issue in Lebanon. Most of
them have never offered an HIV/AIDS prevention training
session in the past. International Public Service (“IPS”)
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representative mentioned that IPS had offered an AIDS
prevention training and Programme in many countries in
the world but not in Lebanon until now. The interviews
reveal that the level of concern about HIV/AIDS was low.

Corporate policies towards HIV positive workers:

All of the workers representatives interviewed reported that
they did not develop policies dealing with HIV positive
individuals. They did not call or ask their employers for
non —discrimination treatment in hiring, training and
promotion. Most of them did not recall that they are
willing to sponsor HIV/AIDS education for their workers.

Pressures for change:

All of the workers’ representatives revealed that they did
not feel pressure from their workers to develop HIV/
AIDS policy or offer HIV/AIDS treatment benefits.
The persons interviewed believed that HIV infected
workers in Lebanon may not disclose their cases to the
syndicate or association to which they belong in order not
to be discriminated against in the society. Most of them
considered while that there may be discrimination in the
workplace, such discrimination had never been revealed
to the Syndicate or Association. In addition to any shame
in revealing that they are infected, workers worry that
employers may discriminate against them in the future (in
promotions and layoffs) if they disclose their HIV status
to fellow workers.

Public Awareness:

The persons interviewed explained that an education
programme that discusses how HIV is transmitted is
crucial in Lebanon for fellow workers. Education for fellow
workers, their families, and the community is important
in order to provide accurate and up to date information on

how HIV/AIDS is transmitted.
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Government Regulation:

These representatives did indicate, however that they
would respond to a government requirement, for example,
to adopt an HIV policy with their employers. A classic
starting point is through the development of policy
guidelines on AIDS. Whether done for a company or an
employer’s organization, the process of drafting guidelines
can help in facing the disease and is a necessary first step
towards fighting stigma and discrimination, which are
key obstacles to fighting AIDS effectively. Such policy
guidelines are all the more effective when produced in
partnership with workers.

In conclusion. Workers, like employers, showed a poor
understanding of HIV/AIDS and little awareness and
recognition of HIV/AIDS as a workplace issue. They
confirmed that no dialogue in this regard has started with
employers. They reported also that no concerns have been
brought to the attention of the workers’ representatives
from civil society, or from associations representing

PLHIV nor from individual case.
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Discussion and Final
Recommendations

Discussion

The aim of this study has been to assist the Lebanese
government to better analyze national work-related
legislation in regard to HIV and AIDS and to compare
them with international standards.

This study has showed significant gaps between Lebanese
legislation and international standards in relation to HIV
and AIDS and the world of work. According to this study;
dedicated policies related to HIV and AIDS and the
world of world are in place at neither the national nor the
sectoral level.

Interviews with stakeholders revealed also that, in practice
workers living with HIV might be subject to discrimination
and stigmatization in the workplace. Workers with actual
or perceived HIV infection face the risk of dismissal when
their HIV status has been known or disclosed. In addition,
lack of awareness of the modes of HIV transmission has
led to employers believing erroneously that dismissing
workers can inhibit the spread of the infection in the
workplace.
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The study has identified specific discrepancies between
national laws and Recommendation No. 200. These
discrepancies indicate that there is a need to amend some
of the laws and issue instructions to clarify provisions
that are vague and open to misinterpretation. These
discrepancies can be grouped in two categories which
might be amended using different legislative tools.

The first category of discrepancies is characterized by
laws with a non-discrimination principle but with
unclear definitions in the text which might lead to
misinterpretation and consequently wrong application (as
reported in this study). This is the case the requirement
of a pre-employment medical examination to check the
“fitness to work” of the workers. At present, there is no
exhaustive list of proper medical examinations thus
leaving room for employers to ask for HIV testing which
should not be included. PLWHA confirmed that they
were asked to present the HIV test along with the other
medical examinations to apply for some job positions.
In this category we can refer also to unfair dismissal due
to the unclear definition of “valid reason” and the need
to stipulate that HIV status should not be considered a
“valid reason” for dismissal. The call for updating the list
of occupational health diseases is also in this category. This
degree of inconsistency between international standards
and national laws can be amended through regulations,
and communications.

The second category of discrepancies deals with laws
which include principles of discrimination. This is the
case with mandatory pre-employment HIV testing for
migrants. At the global level and after 30 years of the
HIV epidemic, the scientific community, public health
experts and international organizations have agreed on
well-defined guidelines which reject the use of compulsory
HIV testing on grounds that this constitutes a violation
of human rights as well as having been demonstrated
ineffective in controling  and mitigating the HIV
epidemic. Furthermore, compulsory HIV testing of
migrants creates a false sense of security among the public
and drives the epidemic underground with those in need
not coming forward for medical assistance due to fear of
stigma and discrimination. For these reasons, Lebanon
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should consider revising the requirement of mandatory
pre-employment HIV testing.

ILO constituents (Ministry of Labour, employers’ and
workers representatives) , with assistance from the ILO
office, can play a key role in supporting the national
AIDS response in Lebanon based on the guidelines of
the new international labour standard on HIV/AIDS
Recommendation No. 200. The need to revise national
legislations and align them with international standard
should go in parallel with the development of national
or sectoral policies on HIV and AIDS and the world of
work based on the principles of Recommendation No.
200 in order to provide stakeholders with clear guidance
for mitigating the impact of HIV in the world of work,
thus reducing stigma and discrimination. This policy
should come as the result of extensive consultation and
social dialogue between all the relevant stakeholders and
be built on the basis of concrete negotiations. Experience
shows that this leads to the adoption of provisions
addressing  HIV/AIDS that are feasible and more
sustainable. The development of such a policy will be
welcomed by employers and workers who declared during
the interviews of this study that they would respond to a
government requirement to endorse or develop a specific
policy on HIV and AIDS and in the workplace.

It appears clear that employers did notperceive HIV
as a workplace concern, mainly due to a lack of proper
information and awareness but also because they didn’t
feel any pressure from other stakeholders, including
workers’ representatives and civil society. In this regard,
Lebanon should reinforce the role of relevant stakeholder
to advocate the rights at work.

Summary of Proposed Amendments

With specific reference to the study findings, outlined
below are the proposal amendments to key provisions in
Lebanese legislation pertaining to HIV and AIDS and the
workplace. These amendments should improve the status
of individuals living with HIV who are either seeking
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work or currently working in Lebanon:

Article 50 of the Labour Code should be clarified to
ensure that employers can not consider HIV status as
a “valid reason” for dissmisal.

Instructions related to Article 34 and 38 of the D.L.
No.11802 (January 30, 2004) of the Labour Code
concerning the private sector and the D.L. No.112
and N.5883 should also be issued to define the nature
of the regular medical examination employees are
required to undergo. The instructions should ensure
that HIV testing is not imposed on employees,
regardless of the sector in which they work. This
amendment should be clear and explicit in order to
encourage PLHIV to apply for work in the private
and public sectors.

The requirement for all migrant workers to undergo
HIV testing in order to obtain a work permit should
be better discussed and instructions should be
amended. Workers should not be required to undergo
compulsory testing and disclosure of their HIV
status for purposes of recruitment and employment.
Testing should be free from any form of coercion
and must be genuinely voluntary including for
migrants. Eliminating mandatory pre-employment
HIV testing should be promoted in parallel with the
reinforcement of voluntary counseling and testing
and an education campaign.

Lebanon should review and clarify some articles of
the penal and criminal laws and correctional systems
to ensure that they are consistent with international
human rights obligations and are not misused in the
context of HIV or by targeting vulnerable groups.

The tables of occupational diseases annexed to the
private laws should be updated, to include infection
with HIV or HIV-related illnesses.

It would be preferable to include specific reference
toHIV and AIDS in Article 40 of the Lebanese
Labour Code and Article 39 D.L. No.112 and
D.L. No.5883 which should be improved to enable
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workers living with HIV to take extended sick
leave if needed. This should include measures of
reasonable accommodation and other suggestions of
Recommendation No. 200.

Final Recommendations.

According to the study’s findings, the following
recommendations should be considered to ensure the
rights of people living with HIV/AIDS in accordance with
ILO standards and to promote the role of the world of
work in mitigating the impact of HIV on workplace.

1. The response to HIV and AIDS should be recognized
as a workplace concerns, and the world of work
should take action to mitigate the impact of HIV in
the workplace and to promote the rights at work for
all workers including those with HIV/AIDS. This
will contribute to the achievement of the decent
work agenda and its principles of human rights,
fundamental freedom and gender equality for all,
including workers, their families and dependents.
It will also contribute to the implementation of the
National Strategic Plan on HIV/AIDS. Seminars
should also be organized with stakeholders.

2. A dialogue should be initiated aimed at the
amendment of the laws and the development of a
national or sector-specific policy on HIV and AIDS
and the world of work based on the principles of the
Recommendation No.200.

3. The Ministry of Labour in close collaboration with
its social partners and the Ministry of Health, could
take steps to establish a working group on HIV and
AIDS and the world of work within the Ministry of
Labour in order to discuss possible amendments tothe
law according to the findings of this study possible
policies in this regard.

4. Specific training on the implementation of the
Lebanese laws and their proposed amendments in
regard to HIV and AIDS in the workplace should

HIV and AIDS and the World of Work in Lebanon

73



be encouraged to avoid misinterpretation. Those
seminars should be tailored for labour inspectors,
human resource managers, judges and lawyers;
particularly in sectors such as banking, constructions,
tourism and transportation which are key sectors in
the Lebanese economy. As in other countries, the
workforce of these sectors is vulnerable to HIV and

AIDS.

HIV and AIDS awareness should be promoted in
social dialogue and within existing training activities
targeting employers’ and workers’ representatives

Consultations should be initiated with all concerned
to begin a review of HIV testing policies to bring
them in line with the principles contained in the ILO
Recommendation No.200.. Tailored seminars which
should include data analyses concerning HIV/AIDS
and the workplace in Lebanon should be encouraged
in collaboration with ILO and UNAIDS.

The role of worker’ representatives in advocating for
the rights at work of PLHIV and in mitigating the
impact of HIV on workers should be strengthened. In
this regards customized training should be promoted
to integrate existing skills amongst member of
syndicates in Lebanon.

Considering the vigorous role of Lebanese civil
society, particularly NGOs dealing with PLHIV,
the role of these associations in the advocacy process
should be reinforced, and training should be provided
to increase their knowledge on work-related issues
and to increase their capacity to advocate for rights
at work.

Partnership between the private sector and associations
trained on HIV awareness promotion and education
should be encouraged, with the aim of starting up
education campaigns in the workplace which might
mitigate stigma and discrimination amongst co-
workers in the workplace and help to prevent new
HIV infection amongst workers.

10. HIV and migration is a sensitive issue across the
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11.

region, particularly compulsory HIV testing for
migrant workers. It is thus recommended to reinforce
the regional dialogue in this regard. Regional seminars
or workshops on HIV and migration should be
promoted in collaboration with ILO and UNAIDS
and other concerned organizations together with
national representatives to review the situation and
to arrive at a recommendation for a humanitarian
approach on migrant workers to be considered and
adopted by the national governments. A Lebanese
delegation should make efforts to participate in such
events and provide national data and analysis.

Whether or not the law implicitly permits,
international norms are clear: “Nowhere should
HIV positive workers be dismissed from work or
discriminated against because of their status. These
are among the basic conditions of employment that

should be respected”

12. Already the number of people infected with HIV in

Lebanon by 2011 has reached 1455; the question
is how many of them need national policies to
be adopted urgently in expanded responses by
governments?
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