
Module 6: International Cases Studies & Practical Examples

UnFAIR LABOUR Practices, anti-union 
Discrimination, and workplace violence



Structure of this module:

• Protection against acts of Unfair Labour Practices & Anti-Union 
Discrimination.

o Evidence from the IRLex database.
➢ How have regulatory frameworks in different countries sought to protect workers 

from anti-union discrimination?

➢ Rapid and effective protection

➢ Fast-track procedures

➢ Suspension of dismissals

➢ Reversal of the burden of proof

➢ Sufficiently dissuasive sanctions

• Country examples and legislative provisions.

• CFA - FOA Compilation of Decisions 

o Relationship between ILO conventions, Forms of Interference, and Anti-
Union Tactics.
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Protection against acts of Unfair Labour
Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

What measures have been put in place to ensure the 
effective enforcement of provisions protecting 
against anti-union discrimination?

Workers’ Representatives Recommendation, 1971 (No. 143) 
states that trade union and workers’ representatives at the level of 
the undertaking “should enjoy effective protection against any act 
prejudicial to them, including dismissal, based on their status or 
activities as a workers’ representative or on union membership 
or participation in union activities” and further clarifies that “where 
there are not sufficient relevant protective measures applicable 
to workers in general, specific measures should be taken to 
ensure effective protection”.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

The Recommendation then goes as far as outlining what some of 
these “specific measures” contributing to such effective protection 
could be, listing:

a) detailed and precise definition of the reasons justifying 
termination of employment of workers' representatives;

b) a requirement of consultation with, an advisory opinion from, or 
agreement of an independent body, public or private, or a joint 
body, before the dismissal of a workers’ representative becomes 
final;
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

The Recommendation then goes as far as outlining what some of 
these “specific measures” contributing to such effective protection 
could be, listing:

c) a special recourse procedure open to workers’ representatives 
who consider that their employment has been unjustifiably 
terminated, or that they have been subjected to an unfavourable
change in their conditions of employment or to unfair treatment;

d) in respect of the unjustified termination of employment of workers' 
representatives, provision for an effective remedy which, unless 
this is contrary to basic principles of the law of the country 
concerned, should include the reinstatement of such 
representatives in their job, with payment of unpaid wages and 
with maintenance of their acquired rights;
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

The Recommendation then goes as far as outlining what some of 
these “specific measures” contributing to such effective protection 
could be, listing:

e) provision for laying upon the employer, in the case of any alleged 
discriminatory dismissal or unfavourable change in the conditions 
of employment of a workers' representative, the burden of 
proving that such action was justified;

f) recognition of a priority to be given to workers’ representatives 
with regard to their retention in employment in case of reduction 
of the workforce.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

As stated in Article 3 of the Right to Organise and Collective 
Bargaining Convention, 1949 (No. 98), “machinery appropriate to 
national conditions shall be established, where necessary, for 
the purpose of ensuring” effective protection against acts of 
anti-union discrimination. 

The respect of such principles should be granted regardless of the 
general and specific criteria adopted by the different national legal 
frameworks to regulate protection against anti-union discrimination.
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Evidence from the IRLex database.

Country examples and legislative provisions.

Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

The ILO Legal Database on Industrial Relations (IRLex) provides 
accessible summaries and legal texts on industrial relations across ILO 
member States.

It covers seven thematic areas:

1. Regulatory framework

2. Organisations and their administration

3. Legislative protection of workers' and employers' organizations, 
their members and representatives

4. Tripartite social dialogue

5. Information and consultation at the workplace

6. Collective bargaining

7. Labour disputes and their resolution

Using the IRLex Database:
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

IRLex provides users with:

• Access to detailed information on regulatory frameworks covering industrial 
relations and collective bargaining in countries with different legal systems.

• The ability to view full country profiles with all information available for the 
selected country.

• The possibility of generating comparative information between countries on 
specific topics through the ‘Compare countries’ function.

• The possibility to do a keyword search for information in specific country profiles.

• The database is available in English. It provides users with translated legislative 
provisions, and access to legislation in its original language and/or other ILO 
working languages.

• Links to the latest comments of the Committee of Experts on the Application of 
Conventions and Recommendations.

Using the IRLex Database:
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

Using the “Compare countries” function in the IRLex database, an 
overview of how specific measures have been adopted in practice in 
different labour law systems may be rapidly obtained.

https://wwwex.ilo.org/dyn/irlex_en/f?p=14100:2000:::NO::: 
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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How have regulatory frameworks in 
different countries sought to protect 

workers from anti-union discrimination?

Country examples and legislative provisions.

Evidence from the IRLex database.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

Legislation included in IRLex suggests that the protection of 
workers from anti-union discrimination is achieved in two ways: 

• workers may be granted a right not to be subject to 
discrimination, or 

• employers may be placed under a duty not to discriminate 
against workers.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

Two further variations may be distinguished in each of these 
cases. 

Where the law takes the form of workers’ right not to be subject 
to discrimination, the law may include trade union membership 
and activities in a wider category of unlawful grounds for 
discriminatory treatment that also includes discrimination on the 
grounds of sex, ethnic origin and so on. 

Alternatively, workers may be protected from discrimination as 
part of their exercise or attempt to exercise rights to freedom 
of association granted under a relevant act.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

Where the law takes the form of the duty of employers not to 
discriminate, the breach of this duty may be defined with 
reference to a category of prohibited reasons for making 
decisions about recruitment, remuneration, promotion, disciplinary 
measures and dismissal. 

Alternatively, the law may define a category of prohibited 
practices (sometimes called “unfair labour practices”) that 
include the different types of acts of anti-union discrimination in 
which employers may engage. 
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

The law in some countries adopts more than one of these 
approaches. 

Table 1 (in the next slide) sets out these distinctions and includes 
some examples drawn from IRLex.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Rapid and effective protection

Country examples and legislative provisions.

Evidence from the IRLex database.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

The effective enforcement and guarantee in practice of protection 
against acts of anti-union discrimination should be rapid and 
effective. 

In many systems, this involves procedural rules that are different 
from those that apply in other areas of the law. This may include 
dedicated rules of evidence and other specific measures to 
ensure a fair process in the employment context, as well as 
precautionary measures such as suspending the implementation 
of contested employer decisions until a court or tribunal decision
becomes final. 
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

In Zambia, for example, the Industrial Relations Court is not 
bound by the rules of evidence that apply in civil and criminal 
proceedings. This means that it has more flexibility about the 
basis on which it can draw conclusions in a situation in which 
different actors may have very different perspectives on the events 
in question. 

In terms of ensuring the rapid resolution of complaints, the 
information available in IRLex suggests that many jurisdictions 
place strict limits on the time that investigation, adjudication
and compensation or redress can take.
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Fast-track procedures

Country examples and legislative provisions.

Evidence from the IRLex database.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

In some legal frameworks, in order to ensure that the protection 
against acts of anti-union discrimination responds to the 
requirements for rapidness and effectiveness, the law 
establishes special procedures that differ from regular 
procedures (either civil or criminal, depending on the specific legal 
system).

And provide for a shorter and/or simplified track so as to ensure 
that workers who have been victims of anti-union discrimination 
may seek a remedy in a shorter amount of time and through a 
less burdensome and more simplified procedure than a regular 
trial. 
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

Such is the case for example in Argentina, where the law extends 
to cases of anti-union discrimination – and violations of 
freedom of association more generally – the summary procedure 
established in article 498 of the Code of Civil and Commercial 
Procedure so as to allow, if appropriate, the immediate 
cessation of anti-union behaviour.
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Suspension of dismissals

Country examples and legislative provisions.

Evidence from the IRLex database.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

In some cases, labour inspectors or other state offices have the 
power to suspend the legal effect of a dismissal, temporarily 
reinstating the worker pending a court ruling if there is a prima 
facie case that the dismissal was made for prohibited reasons. 

This power may apply to the dismissal of any worker, as is the 
case for example in Serbia, or it may apply only to the dismissal of 
workers’ representatives, as is the case in Côte d’Ivoire. 

A stronger form of this protection may apply during a period in 
which freedom of association rights are particularly sensitive. 
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

In Panama, workers are protected under the so-called “fuero 
sindical”, a form of protection recognized for trade union 
members and leaders that grants protection to members of 
unions in the process of formation; members of trade unions’ 
executive boards, federations and confederations or workers’ 
organizations; the substitutes of trade union representatives, even 
when they are not exercising their functions; and trade union 
representatives. 

Workers falling under the scope of this protection may not be 
dismissed without prior authorization from the labour courts, 
based on a just cause provided for in the law.
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Reversal of the burden of proof

Country examples and legislative provisions.

Evidence from the IRLex database.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

Article 6(1) of Workers' Representatives Recommendation, 
1971 (No. 143) outlines a series of specific measures that may be 
adopted by ILO Member States to grant effective protection to 
workers’ representatives where there are not sufficient relevant 
protective measures applicable to workers in general, including the 
reversal of the burden of proof. 

That provision of Recommendation No. 143 was also recalled by 
the CFA in the analysis of specific cases when called to provide its 
decision on the need to ensure effective protection against acts 
of anti-union discrimination.

35



Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

For instance, making a choice among different candidates for a 
job, allocating privileges and benefits differentially based on worker 
performance or behaviour and dismissing workers for economic or 
performance reasons are all employer decisions that may be 
made for legitimate reasons. 

This means that it may be difficult to show that the real reason
for any such action against a worker is anti-union discrimination. 
Generally, legal systems place the burden of proof on the 
complainant.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

Nonetheless, in disputes relative to discriminatory treatment, 
given the complex – and at times impossible – challenge of 
proving that the motivation of a certain behaviour or decision of 
the employer is of a discriminatory nature, the law shifts the 
burden of proof onto the employer, who must demonstrate that 
allegedly discriminatory actions were taken for legitimate reasons. 
This is a common provision found in legal systems as diverse of 
those of Burkina Faso, Chile, Belgium and Montenegro. 

In some other legal systems, the reversal of the burden of proof is 
not automatic but is triggered by a submission by a worker of 
prima facie evidence.
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Sufficiently dissuasive sanctions

Country examples and legislative provisions.

Evidence from the IRLex database.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

An additional measure for securing effective protection is to 
legislate sanctions against breaking the law that are sufficiently 
dissuasive to provide a real incentive to comply. 

A precise definition of “sufficiently dissuasive” is impossible to 
formulate, but IRLex allows us to appreciate the range of legal 
strategies that have been used in different systems to ensure 
compliance. 

One option is to require financial compensation for 
discrimination in terms of multiples of a workers’ salary. This 
avoids the possibility that the value of fixed currency amounts will 
be eroded over time. Measures of this kind are in place, for 
example, in Albania, Panama and Belgium.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

As noted, Recommendation No. 143 outlines the importance of 
including in the measures to secure effective protection through 
the reinstatement of trade union representatives who have been 
victims of discriminatory dismissal by reason of their trade union 
activity. 

In the analysis of specific cases, the CFA noted that “no one 
should be subjected to anti-union discrimination because of 
legitimate trade union activities and the remedy of reinstatement
should be available to those who are victims of anti-union 
discrimination”, while emphasizing that reinstatement is “an 
effective means of redress”.

40



Protection against acts of Unfair Labour Practices & Anti-Union Discrimination

Some systems include additional compensation for workers
who have been dismissed for discriminatory reasons when it is 
not possible for them to be reinstated in their posts. Examples 
include Burkina Faso, Jordan and Italy. 

In addition, several systems, including those of Argentina and 
Italy, offer workers the option to choose between reinstatement 
and additional compensation.
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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Protection against acts of Unfair Labour Practices & Anti-Union Discrimination
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CFA - FOA Compilation of Decisions 

Relationship between ILO conventions, Forms 

of Interference, and Anti-Union Tactics.
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CFA - FOA Compilation of Decisions 

Compilation of decisions of the Committee on 
Freedom of Association:

As regard [to] allegations of anti-union tactics in the form of 

preventing the establishment of workers’ organizations or bribes

offered to union members to encourage their withdrawal from the 

union and the presentation of statements of resignation to the 

workers, as well as the alleged efforts made to create puppet 

unions, the Committee considers such acts to be contrary to Article 

2 of Convention No. 98, which provides that workers’ and 

employers’ organizations shall enjoy adequate protection against any 

acts of interference by each other or each other’s agents in their 

establishment, functioning or administration 
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CFA - FOA Compilation of Decisions 

Compilation of decisions of the Committee on 
Freedom of Association:

“With regard to the existence of two executive committees within 
the trade union, one of which is allegedly manipulated by the 
employer, the Committee recalled the need to lay down explicitly in 
legislation remedies and penalties for acts of anti-union 
discrimination and acts of interference by employers in workers’ 
organizations in order to ensure the effective application of Article 2 
of Convention No. 98.”
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CFA - FOA Compilation of Decisions 

Compilation of decisions of the Committee on 
Freedom of Association:

The Committee referred to the findings of the General Survey of the Committee of Experts 
on the fundamental Conventions on labour rights in the light of the ILO Declaration on Social 
Justice for a Fair Globalization, paragraph 935, in which it is indicated that: “the Committee 
observes that one of the main concerns expressed by trade union organizations is the adverse 
impact of insecure forms of employment on trade union rights and the protection of 
workers’ rights, especially in the case of repeatedly renewed short-term temporary contracts; 
outsourcing, which is used even by some governments in their own public services to perform 
legally mandated ongoing tasks; and the non-renewal of contracts for anti-union reasons. 
Some of these modalities often deprive workers of access to freedom of association and 
collective bargaining, especially when they conceal a genuine and ongoing labour
relationship. Some forms of job insecurity can also deter workers from joining trade unions. 
The Committee wishes to emphasize the importance of examining, within a tripartite 
framework, the impact of these forms of employment on the exercise of trade union rights in 
all member States.”
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Conclusion



Conclusion: Building Robust Protection 
Against Anti-Union Discrimination

• This module has highlighted the critical importance of comprehensive legal frameworks, 
aligned with ILO Conventions and Recommendations, to effectively protect workers from 
unfair labour practices and anti-union discrimination.

• Evidence from the IRLex database demonstrates the diverse approaches countries have 
adopted, emphasizing the need for both rights-based and duty-based legislation.

• Rapid and effective protection necessitates specific measures like fast-track procedures, 
potential suspension of dismissals, and the strategic reversal of the burden of proof.

• Ultimately, sufficiently dissuasive sanctions are essential to ensure compliance and create 
a deterrent against anti-union tactics and interference.



Where to find more information?



CFA - FOA Compilation of Decisions 

Where to find more information?

❑ NORMLEX, database on ILS and the ILO supervisory mechanism

❑ IRLEX, legal database on Industrial Relations
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End of Module 4

See Activities 6.1 to 6.3
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