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|. GENERAL FRAMEWORK

Constitution

When the State of Israel was founded on May 148 1Bihherited the British-model
unwritten constitution, which it has been slowlpleeing with a written constitution.
For a variety of political and ideological reasdins first Knesset — Israeli Parliament
— decided that the written constitution would begeal chapter by chapter. Till now
the Knesset has enacted eleven Basic Laws, whitipiige the existing partial
written constitution. The early Basic Laws estaidid the branches of government
(executive branch, parliament and courts), basite shstitutions, such as the
president and army and basic elements of demaggcsaci as elections. In 1992, the
Knesset passed two important Basic LawsBasic Law: Human Dignity and
Freedomand theBasic Law: Freedom of Occupation The Basic Laws not only set
out constitutional rights but also include entremeht clauses, which make it difficult
for the Knesset to abolish rights and also enatilgts to declare statutes
“unconstitutional”. This was considered a consittioal revolution and a significant
departure from the British model of parliamentanpremacy to the American model
of constitutional supremacy.

TheBasic Law: Human Dignity and Freedapecifically guarantees the rights to
human dignity, life, property, freedom of movemand privacy. The right to human
dignity has been broadly interpreted to providedditional array of rights and
liberties, including equality, freedom of asso@atithe right to equal opportunity at
the work place and other social rights.

Constitutional rights are not absolute and mayirbédd by primary legislation,
which furthers the values of the State of Israel @nntended for a proper purpose.
Moreover, such legislations must also meet thegntamality test. This means a
balancing of the various constitutional rights. Besic Law: Human Dignity and
Freedomdo not have the power to nullify or alter laws @ed prior to its’ enactment
but such statutes are to be interpreted in lighbhefBasic Law.



TheBasic Law: Freedom of Occupatiomakes freedom of occupation a
constitutional right. This has been held by ther8oye Court to restrict unreasonable
or not proportionate legislation to limit peoplerin doing certain types of work, such
as a real estate agent or importer of non-kostwat. fA recent landmark judgment of
the National Labour Court held that covenants aaampete were not enforceable
unless the worker revealed trade secrets to hisememoyer. This judgment
emphasized the constitutional right of freedom afupation, freedom of movement
for workers and their right to chose their workglac

The Government

The government, which is the executive branchpmemromised of a Prime Minister
and Cabinet Ministers, whose authorities, obligatjand election process are all
regulated by th&asic Law: Government

Until the 1996 elections voting was for politicarpes’ Knesset list, with the party
receiving the most members proposing a coalitiaadkd by a Prime Minister of that
party. Since 1996 the vote was split, with a sepapallot for the Knesset members
and a direct election of the Prime Minister. Ptmthe 1996 elections, thigasic

Law: Government was reformed and a direct election method wasteda¢he two-
ballot election process was not successful an&tiesset passed a law reverting back
to the one ballot system, which is the methodbéoused in the scheduled 2003
election.

The Prime Minister and the Knesset are electefbiaryear terms, but both have the
power to force new elections. Cabinet members ppeiated and dismissed by the
Prime Minister.

The Head of State

The Head of State in Israel is the President, eteby the Knesset for a single seven
year term. This position is mainly ceremonial amel President signs all laws enacted
by the Knesset and international treaties, whicrehzeen approved by the Knesset.
In addition, he swears in judges and has the atgtto pardon felons and reduce
prison sentences.

The Knesset can remove the President from offitke avmajority vote of eighty
Knesset members. In the event that the Presidenbtdulfill his/her duties, he is
replaced by the Chairperson of the Knesset.

Composition of the Legislature

The Knesset, the Israeli legislature, derivesutharity from TheBasic Law: The
Knessetwhich regulates its’ composition, election proessand authorities. Knesset
members are elected for four year terms on thesledigieneral, national, secret, and
proportional elections.

! Dan Frumer and checkpoint Ltd. V. Radguard Ltd. National Labour Court, ILLR vol 20, p. 45.



As arule, laws are passed in the Knesset on this bhthe majority of members
present at the time of the vote. Certain issuesatiena special majority such as the
alteration or abolition of some Basic Laws.

Prior to the enactment of a law, it must pass arpreary process. If the government
or one of the Knesset committees submits the pemplasv, it must pass two initial
votes in the Knesset prior to the third and finatlev If a Knesset member submits a
private proposal, it must be approved by the Cleasgn of the Knesset and must also
pass a preliminary vote, which sends it to theviaaté Knesset committee to be
prepared for the first and second vote.

The Judiciary

The judicial branch, which receives its’ authofitym theBasic Law: Judiciary
consists of the general court system, labour camtsreligious courts. The general
system and the Labour courts are administereddZturts Authority, which is
supervised by the Minister of Justice and the Eezdiof the Supreme Court. The
general courts have three levels: the MagistratetSowhich are trial courts, the
District Courts, which hear both trials and appeald the Supreme Court, which
hears appeals and acts as the High Court of Justieelatter hears constitutional
cases, protects individuals from government actansco-ordinates the court
systems. Family Courts are a department of the stiages Courts and
Administrative Courts are part of the District CsuiThe Labour Courts have two
levels: the trial level are the Regional Labour @®and the appeal level is the
National Labour Court.

Judges are appointed by a committee of three Sp€ourt justices, the Minister of
Justice, another minister, two Knesset membergwodnembers of the Bar
Association. Their appointment continues until thegch the compulsory retirement
age of 70.

Key figures

Israel’s population in 2001 was 6,496,600, witrewi3h majority and a Moslem,
Christian and Druze minority of about 1,226,100e Thvilian labor force was
approximately 2,500,000, which is 55% of the popaital5 years or older. There
was about 200,000 migrant workers, mainly fromRhe East and Eastern Europe.
The average monthly wage per worker was approxipatS $1,5002

IIl. LABOUR REGULATION

General

Employment relations in Israel are regulated byiaiper of sources: constitutional
rights, as determined by the Basic Laws mentiomeye; Statutory rights, as set out
in statutes and regulations; rights set by coNectigreements and extension orders of
collective agreements; and individual labour cartgaThese legal sources are
interpreted by the National Labour Court, whiclthie main judicial body developing
labour and social security law. International stadd, especially ILO conventions

% The Israeli currency is the shekel. $1.500 US is approximately 6,800 NIS.



adopted by Israel, but also EU standards, are logdélse government and courts as
guidelines, even though they are not binding.

Early developments and The formative years

Israel is the only country we know of which haddabunions prior to industry.
Jewish immigrants to Turkish occupied Palestinvedrin the late 19 century, early
20" century, to find an undeveloped land, with a sragticultural economy. In
addition to forming agricultural communes — kibbotz they founded a union — the
Jewish Worker’s Federation, known as the Histadmwhich then founded union
controlled and owned factories and co-operativéschvprovided work for union
members. The Histadrut was the Jewish populatitmokfor economic, social and
employment development in the pre-state periotadsvities continued after the
state was founded in 1948 and, as late as the E28ly's Histadrut companies were
about 25% of the Israeli economy.

The Histadrut was one of the most influential ferae pre-state Israel. After the state
was founded in 1948, the Histadrut continued tg plaimportant role, especially as
an integral part of the labour movement, which fednthe government coalition until
1977. This influence and the ideology of the labmavement resulted in the Knesset
adopting a comprehensive system of protective lalemislation. The Histadrut
supported labour legislation for all workers, notyoits’” members. It also organized
most Jewish workers in the pre-state period and bexvish and Arab workers after
the state was founded. As a result about 85% ofvtiréforce was organized in the
early period of the state and union density comrtihligh until 1995. The Histadrut
was a federation of labour which provided directwbership to blue collar and white
collar unions, including professional unions. E@provided social services such as
health-care, pensions, and insurance schemes, ymgrb agencies, sports and
cultural activities and senior citizen housing.

High union density resulted in collective agreersegaverning most workplaces.
Moreover, the Histadrut preferred to keep the coaut of collective labour law, so
that there was a model of state non-interventiathimarea. The statutes governing
collective labour law were th€ollective Agreements Law - 1954and the
Settlement of Labour Disputes Law - 195.7Until the early 1970’s there were no
limits on strikes and the law gave unions and stalprotection for strike activity.

By the early 1990’s union density had declinedkdowt 60% of the work force. A
major cause of further decline was that until 1989%pn membership was a condition
for eligibility for medical coverage. In January1895 this linkage was terminated by
the National Compulsory Health Insurance Law, wigoaranteed every resident
medical coverage. Over night Histadrut memberskigided from about 1,250,000 to
600,000. From this time on union density has bé@mut33%, with union density in
the private sector declining to about 10-15%. Iditoh the Histadrut severed its’

link with the Labour Party, reducing its ability ittfluence labour legislation. Today
the Histadrut has been renamed “The New Histadiupdwer is mainly in the public
sector but also has wide support from the low ineavorkers. The Histadrut
continues to control the workers’ pension fundsiciwthave about 700,000 members.
It also has begun to offer its affiliated unionsl aank and file legal services. It is still
the most prominent union in Israel, but there arpdrtant independent unions, such



as The Grade School Teachers’ Union, the High Scheachers’ Union, the
Doctors’ Union and the Leumit National General Unio

Protective Labour Legislation

In its’ first decade as a State Israel adopted npeiatective labour statutes, using ILO
conventions and Western standards as a guidelimefdllowing laws were passed:
Discharged Soldiers (Reinstatement in Employment)709-1949; The Hours of
Work and Rest Law, 5711-1951; The Annual Leave Lawg711-1951,
Apprenticeship Law, 5713-1953; Protection of Youth.abour Law, 5713-1953;

The Employment of Woman Law, 5714-1954; and The WagProtection Law,
5718-1958 Among the main achievements of this period wagptbéibiting of
dismissing pregnant workers, which was strictlyoecéd. From the foundation of the
state the existing Mandatory period work safetydavere modernized.

During the second decade Israel continued to aoptindividual and collective
labour laws, such as: The Labour Inspection (Omgin) Law, 5714-1954; The
Severance Pay Law, 5723-1963; The Collective Agezdrbaw, 5717-1957; The
Settlement of Labour Disputes Law, 5717-1957; Madd Female Workers (Equal
Pay) Law, 5724-1964.

In the following period, between the late 1960’sl #me early 1990’s, the Knesset
expanded individual labour protection, adopted ificant laws prohibiting
discrimination at the work place and establishedlthbour Courts, by the following
statutesThe Labour Courts Law, 5729-1969; The Work Safety @inance (New
Version), 5730-1970; The Sick Pay Law, 5736-1976h& Minimum Wage Law,
5747-1987; Male and Female Workers (Equal Retiremem\ge) Law, 1987; The
Employment (Equal Opportunities) Law, 5748-1988; Single Parent Family

Law, 1992; Absence Because of a Child’s Sicknessv,a 1993; Absence Because
of a Parent’s Sickness Law, 1993

Recent labour legislation, from 1995 to date, exieginequality at the workplace and
attempted to protect labour-only contractual woskerorkers in irregular work
relationships and migrant workers. Such statutelsided:Employment of
Employees by Manpower Contractors Law, 1996; Amendent to the Foreign
Workers (Prohibition of Unlawful Employment and Assurance of Fair
Conditions) Law, 1991; Protection of Employees (Exgsure of Offences of
Unethical Conduct and Improper Administration) Law, 1997; The Prevention of
Sexual Harassment Law, 5758-1998; Equal Rights fé?ersons With Disabilities
Law, 1998; Absence Because of a Spouses Sickness,L4998. Recently laws
were passed concerning basic protections and lalghis, such asthe Advanced
Notice of Discharge and Resignation Law, 2001 andh€& Notice of Basic
Employment Terms Law, 2002

From its’ first decade Israel adopted the progresEiuropean social security model.
The National Insurance Institute was founded inf®80’s with basic branches of
social welfare, such as worker’'s compensation. Yahis social security legislation
encompasses the following benefits: maternity,ldig, free burial, medical
insurance, unemployment and minimum annual income.



The Labour Courts and their contribution to labour regulation

In 1969 the Knesset passed tadour Courts Lavand thereby formed a separate
judicial system dedicated to individual and colileetiabour disputes and issues.
These Labour Courts have played a significantirotee development of labour and
social security law in Israel.

Prior to the Labour Courts, disputes relating tmlar and social security were
litigated in the general judicial system or triblspavhich did not develop law

relating to collective disputes and handed downdases relating to labour law and
social security. In the mid 1960’s the Histadrudl &manufacturers’ Association
signed a collective agreement undertaking to réghesknesset to establish a labour
court. At this time strikes were common, especiallthe public sector and the
employers and unions hoped that labour courts waddce the number of industrial
disputes. Among the purposes for establishing LaBaurts were: [1] to settle

labour disputes by legal means instead of strig4p provide expertise in
adjudicating labour and social security disput8kt¢ have courts with simple and
easy to understand procedures, so that workers ceptesent themselves and [4] to
be more expedient and efficient than regular colmta break from the general court
system, in which judges make all decisions withoties, the Labour Courts have lay
members, in equal numbers, one from labour androne management, sitting with
professional judges. Labour Courts were, therefegarded as a partnership between
the State, unions and management.

The Labour Court System has a trial instance, stingi of five Regional Labour
Courts, and an appeals instance, the National Lkabourt, which sits in Jerusalem.
The Regional Labour Court bench is composed ofppofessional judge and two lay
members, one from labour and one from managemastN&tional Labour Court sits
with three professional judges and two lay memHdarsriminal cases there are no lay
members and only the judges hear these casestidmadavide collective disputes the
National Labour Court sits with three professignaiges and four lay members.

The judges are appointed by the same committegwagpoints general court judges;
consisting of three Supreme Court justices, theid¥ns of Justice and Labour, two
members of the Bar Association and two Knesset neesnfi he appointment is until
compulsory retirement at the age of 70. Today theeeb5 judges. The lay members
are appointed by the Ministers of Justice and Lalbauterms of three years.

Labour Courts jurisdiction is very broad and indadndividual disputes between
workers and employers, protective labour laws eobiVe disputes, disputes between
a union and its members or an employer and hisedsm, pension matters,
workplace equality, administrative matters relatiogvorkers, such as job tenders,
occupational safety and health, employment agengiesection for migrant workers,
social security and the State medical insurancéh Yégard to tort actions, the Courts
have jurisdiction over the following actions whéhney are related to a labour dispute:
trespassing, breaching of statutory duty, and imduthe breach of a contract.
Approximately 30% of the cases filed in the Lab@awurts relate to social security.
Labour Courts hear cases concerning workers’ cosgiEm, unemployment
insurance, disability benefits, maternity benefitsath benefits, guaranteed annual



income, senior citizens pensions, and childrenigebts. The Labour Courts also hear
matters concerning ratifying or canceling arbitratdecisions.

In addition to being the appeal instance the Nalitkabour Court also has original
jurisdiction over nation wide strikes and colleetigisputes. Regional Labour courts
receive about 90,000 cases a year and the Natiabalur Court receives about 2,000
a year. Judgments of the National Labour Courhateppealable; however, a party
may petition the Supreme Court sitting as a Highir€of Justice to hear petitions
relating to constitutional issues or important lablaw or general law matters. In
practice the Supreme Court hands down one or tyeoitant judgments a year on
labour or social security law matters.

Regarding criminal labour law cases, such as wafétg, only judges sit. There is an
appeal by right to the National Labour Court angbymission to the Supreme Court.

Procedural aspects are regulated by the specialateans for the Labour Courts and
are much simpler and easier to understand thae thidhie general courts. Section 33
of theLabour Courts Law states that in any procedural matter not regulbayeithe

law or its regulations, the Court shall decide adtw to what seems just and fair.
Section 32 of théabour Courts Law states that the courts are not bound to evidence
rules. In practice, the basic principles of evideapply in the Labour Courts, but the
judges may be liberal in admitting evidence.

The Labour Courts are developing alternate dispgelution (ADR) programs. Lay
members do mediation and settled about 4,500 ca2891. All lay members acting
as mediators are required to take mediation coufdesut 400 cases were settled in
2001 by private mediators, to whom the courts retethe parties. The courts also
referred parties to arbitration. Mediation is noimpulsory, but actively encouraged
by the courts.

The Labour Courts are developing a case managemamtam, run by lawyers
employed by the courts. Registrars and judges adrpia-trial hearings to settle
cases or prepare them for trial.

The National Labour Court created Israeli collegti@bour law. It also developed
individual labour law and social security law. Omalyew judgments of the Supreme
Court were published until 1969 when the Natiorabaur Court was
establishedpublishes an annual volume each yeasdmgjinning to publish two
annual volumes. The Labour Courts have made sagmificontribution to the
stabilization of labour relations and settlementaifective disputes thru negotiating
and adjudication. Their most important role isttpsa strike or lockout and return the
parties to the bargaining table, which is accorhglisby the judge suggesting a
temporary compromise or giving a court order. Thbdur Courts also interpret
collective agreements and decide cases involvingievs’ rights when there is a
transfer of ownership, privatization, collectivemiissals, or violation of freedom of
association.



Recent legislative and case law reforms:
A. Legislative reform

Recent statutes have mainly related to currentlenadin the Israeli labour market.
Such problems are labour-only employment, irredntar-traditional work
relationships and migrant workers. Other legistatontinues the policy of ensuring
equality at the work place. Finally, a few laws édeen passed expanding general
protective labour legislation.

i. Labor- only -contracting

It is estimated that irregular and labour-only waglationships currently comprise
10% of the workforce. About a third of governmerdriters are manpower agency
employees. Such triangular work relationships apaeding. There is also a trend
towards outsourcing. These models created probtemserning employment
conditions and job security for workers.

Originally Labour Court cases held that the mangagency was the employer of a
worker in a triangular work relation, the receieéwork having no contractual
relationship with this worker. Since the mid 199thie National Labour Court has
changed this policy and held that in certain cirstance the manpower agency and
work receiver were joint employers, responsiblatigior separately to the worker.
The National Labour Court said that “formal” comtrzal relationships in triangular
work relationships should not be the only or maictdr in determining whether the
work receiver is responsible to the worker. Sopd@icy considerations were given a
significant role in determining the obligationstbé work receiver. The real roles of
each party were given weight, with the court exangmwho actually received the
worker’s work and not only who the worker had aolabcontract with. For example,
in a recent judgment handed down by the Tel-AvigiBeal Labour Court, it was
decided that stenographers employed by the cost¢syfor long periods of time
have become government employees. The Nationalurabourt and the Supreme
Court also expanded the type of people doing wdr& were defined as “workers”,
thereby extending the scope of protective labogislation.

As a result of Histadrut and public pressure thegset passed in 1996 the
Employment by Labour-Only-Contracting Law, whiclstibereafter been amended.
Regulations were issued to make the law more @ffecthis made into law some of
the legal theories which the National Labour Ctwad developed and enumerated for
the purpose of futhering rights of workers in tgatar work relationships. The law
requires labour-only contractors to obtain a lieeasd deposit a substantial sum of
money as a bond to ensure they can fulfill theligaltions to their workers.

According to this law contract-only workers areitéd to most of the terms granted
to workers at their workplace by the collectiveesgnents applying at the workplace.
It did not, however, include protection from dissak

This law was criticized by the unions and soci&iiast groups for not granting
workers adequate protections. In 2000, the Knesseted the law, significantly
improving protections granted to employees in thesgular work relationships. The
triangular relationship is now limited to a nine-mtio period after which the worker



becomes an employee of the employer at whose waw&ie is working. Also, the
contracted employee is entitled to the protectibeither the collective agreement
applying at his workplace or a collective agreenwett the labour-only contractor.

This reform went into effect as of the 28.7.200keie has been speculation as to the
implications that this law will now have on the \force in general and on the public
sector in particular. The nine month period waendy extended a few months and
as this period ends there is employer pressurarfother extension. A heated public
debate is taking place on this issue and the monefoe improvement in labour-

only employment conditions has played a signifiqaant in the Histadrut’s public
campaign both against the government, employemazgaons and competing

unions.

ii. Migrant workers

In the late 1990’s migrant workers increased framnaignificant part of the
workforce, less than 1%, to about 10% of the waddd Approximately half of
these workers entered Israel illegally and havevark permit. According to statutes
and case law, migrant workers are entitled tohalgrotective labour law rights, such
as minimum wages, hours of work, severance paywaodtions. However, they have
difficulty achieving these rights in the courts bese of a language problem,
unfamiliarity with Israel law and courts and ladkumion or legal representation.

In 1991 the Knesset passed Hareign Workers’ Law (Unlawful Employment and the
Guarantee of Decent Conditionsyhich was amended in 2000. The purpose of this
law is to guarantee that migrant workers obtaitr thghts under protective labour
legislation and to compel employers to provide eagremployees with decent
employment conditions, Employers are obligatedrawige the employee with a
written contract specifying the precise employntenins and conditions. Limits were
placed on the expenses employers can compel warkeesy for housing. Employers
are required to contribute a percentage of theanigworker’'s wages to a
government fund which will grant them certain sbbienefits, including social
welfare benefits.. The law encourages employessgio collective agreements
regulating working conditions of migrant workers.

iii. Freedom of association

Recent National Labour Court judgments guaranted&eavs’ right to organize and
prohibit an employer from dismissing striking workeSuch protection had not been
granted by statute. These decisions were basedtbpaonstitutional freedom of
association. Where a collective agreement existddlze employer attempted to oust
the union or dismiss workers for participating iatake the court based its judgment
upon the long term obligation to maintain a colleetelationship in good faith. After
these decisions the Knesset amended the Settl@hkeabour Disputes Law and
guaranteed these protections by statute.

® These figures do not take into account the Palestinian workers.



iv. Expanding the definition of worker

In judgments handed down in late 2001 and 200 N#te®nal Labour Court held that
certain freelancers are workers and entitled toeptve labour law rights, if the
purpose of such laws is applicable to their sitreti The most important of these
judgments isTzadka v. Gallai Tzahal, the Army Radio Station*

Other recent National Labour Court decisions hie&d work performers, defined as
“independents” in their contracts for services, ewevertheless workers, because
they were an integral part of the work receivetisihess and did not conduct private
businesses of their own. This expanded the exigtiegration test and multiple
factor test used to determine who is a worker.

These judgments also dealt with the question oftwhaefits the person who was
considered an independent but became an employeeaubyjudgment was entitled
to. The general rule is that he or she is entitbeall rights granted by protective
labour law, which are to be calculated at the gaMrich would have been received if
he or she had been defined as a worker. In getiema was to be no restitution, ie.
the payments received during the period the wonkees considered an independent,
were not to be recalculated so that the worker doeturn the excess funds paid
because he or she was an independent. There weveyér, exceptions to this rule,
when the worker compelled the employer to enter ihé contract for service and
refused to work as an employee; and when it wasdsta the contract for services
that the payments would be recalculated if the todetermined he was an employee.

The trend of current case law is to expand thendi&fin of who is entitled to benefits
granted workers so as to cope with current soc@lpms and protect weak groups.
A National Labour Court judgment held that evenstitates are entitled to rights
granted by protective labour legislatidn.

v. Workers’ rights on transfer of enterprise —

While there are no laws regulating workers’ rigi®n transfer of enterprise or
ownership the National Labour Court has ruled thatunion must be informed of the
transaction, the employer must negotiate with thieruon this matter and workers’
have a certain quasi-property right in their wodqa. A recent judgment dealt with
workers’ rights when their workplace is privatiZed.

[lIl. CONTRACT OF EMPLOYMENT

General

There is no labour law governing individual labcontracts and, therefore, the
Contracts (General Part) Law, 19&hd theContracts Law (Remedies for Breach
of Contract), 1970apply to labour contracts, as they apply to gdrematracts. Thus,

*The Tzadka judgment will appear in English in volume 21 of the International Labour Law
Reports.

® Eli Ben-Ami v. Rachael Glitzanski, ILLR, vol 17, p. 45.

® Moadem, Seruci, the Skekem Workers local Union v. The Government of Israel, National
Labour Court, ILLR, vol 19, p. 259.



such issues as how a contract is formed, that siamimeed not be in writing,
remedies for violation of contract and the goothfgierformance requirement are
determined by general contract law.

The National Labour Court has developed a bodyasédaw suitable to the particular
characteristics of the labour contract. In doingrsocourt took into account the
imbalance of power between the worker and the eyepl&uch case law has
developed the special obligations and rights canogrthe good faith requirement for
the negotiation and performance of labour contrddie employment contract may
be either written or ordlThe Supreme Court held that an employer cannot
unilaterally change important terms and conditiohthe employment contraft.

One particularly disputed issue was whether thetamuld reinstate an employee
discharged in violation of his labour contract ollective agreement. In the 1970’s
the National Labour Court decided in the affirmatand was overruled by the
Supreme Court. In the 1990’s the National Labouwnr€again ruled that specific
performance was an acceptable remedy and the Seenrt has not overruled
these judgments.

Another recent development is the view of certaipr®me Court justices that an
employee — employer relationship can exist wittmuemployment contract. The
Chief Justice indicated, obiter dictum, that thexey be a need to rethink the
contractual requirement for establishing an empleryrmelationship. Another
Supreme Court judgment held that a prisoner coelddmsidered a worker in certain
circumstances, without specifying which and denedpetition for minimum
wages™’

Fixed and unfixed term contracts of employment:

Employment contracts may be for fixed or unlimifetiods of time. If an
employment contract specifies a fixed period of Eympent, the contractual
relationship is automatically terminated at the efthis period, without being
considered a resignation or a dismissal.

An employment contract, which does not specifyxadiperiod of duration, is
considered to be for an unlimited period of timet, tan be terminated by notice of
either party. However, in the organized sectohefwork force collective agreements
which give workers tenure limit the employers’ &lito discharge and end the
employment contract. Other limitations on termingtan individual labour contract
are the duty that it must be done in good faith mmidfor a discriminatory reason. In
the public sector civil servant laws limit the gavaent’s ability to civil servants.

Special contracts of employment

As mentioned above, Israeli labour law joint empl®yin certain instances of
triangular work relationships. In such cases audalwontract of employment is

" This does not apply to the contracts of contracted employees and to migrant employees

® Milfelder v. National Labour Court (1987) (Il) 41 P.D. 210

° Sarosi and Zadka

1% Offer Sadut v. The Prison Authority (The Supreme Court, July 5 2001, not yet published).



deemed to exist between the manpower company anddfrker and between the
labour receiver and the worker. Sometimes theyansidered joint employers.

Trial periods

Israeli statutes do not relate to trial periodsifalividual labour contracts. However,
collective agreements generally establish a tealqol, after which the worker
receives tenure. Trial periods range between 6 nscamid 5 years. Often they are 6 to
12 months, with the employer empowered to exterthtfor various time periods.
Such tenure limits the employers’ power to disckalg worker, which can only be
done by following a procedure set out in the coecagreement. Government
workers receive tenure according to the requiremesat out in the Civil Servants
Law (Appointments) and the Civil Service Rules, ethare determined by the Civil
Service Department of the government.

An employer may dismiss the worker during the tp@tiod or at its’ conclusion,
depending on the contract terms. This must be @ogeod faith. When the dismissal
is unfair or causes the worker unusual injury tbercmay award him compensation
of a month or two salary.

Suspension of the employment contract:

Under theCollective Agreements Lathe labour contract is suspended if a worker
participates in a strike or is locked out. Therefaghe employee does not violate his
contractual obligations to his employer when heigigates in a strike. Likewise,
lockouts do not terminate the employment relatigmsh

When the labour contract is suspended by workdicgaation in a strike, the
employer is not required to pay wages, since nkweas been performed. National
Labor Court judgments have held that an employaoigequired to pay wages when
the labour contract is suspended because of & strik

Termination of the contract of employment:
i. Statutory restrictions

Various statutes prohibit the employer from disgiray a worker for discriminatory
reasons, such as gender, race, religion, age, Igerefarence and disabilify. If an
employee has revealed corruption in the workplasgher termination is limited as
well.*?

Since 1954 Section 9 of tlimployment of Women Ldvas prohibited discharge of
pregnant workers. Discharge shortly after the womerker has given birth is also
restricted. The statute does, however, allow theidikr of Labour to permit

' The Employment (Equal Opportunities) Law, 1988
12 protection of employees (Exposure of Offences of Unethical conduct and Improper
Administration) Law, 1997



discharge of pregnant women if he is convinced tf@discharge is unrelated to the
pregnancy?® Such permits are infrequent.

Following National Labour Decisions the Knesset adegl the Settlement of
Collective Disputes Law and reiterated that empisyee prohibited from
discharging workers for joining a union and pap#ating in union organization or a
strike.

ii. Restrictions imposed by collective agreements

Collective agreements regulate and limit the emgrigyability to discharge workers.
Grievance procedures and special dismissal proesdurable the union to represent
the workers’ interest and negotiate the employiatsnt to make an individual or
collective dismissal. When agreement is not reathedlispute is often settled in
arbitration. Some collective agreements grant thpleyer the prerogative to dismiss
a worker after the consultation and negotiatiorunesments have been met.

iii. Dismissal when there is no collective agreement

Two thirds of the work force, which is unorganizet not protected by collective
agreements, has limited protection against dismigghe dismissal is not
discriminatory the only protection the worker hadis individual labour contract
with its good faith requirement. The labour contigenerally allows dismissal if
advance notice is given or at the conclusion ofctir@ract term. The National Labour
Court has begun to develop case law which expdragdod faith requirement,
holding that the dismissal cannot be arbitrary dn@demployee must be informed of
the reasons for his dismissal and given a fairihgand chance to relate to these
reasons.

The labour contract can, of course, be terminayeithd worker resigning, subject to
the requirement to give advance notice. It may bésterminated when the worker
retires. Most collective agreements compel retirgnae the age of 65.

iv. Advance notice of dismissal or resignation

The Advanced Notice of Discharge or Resignation L2001, requires the employer
and worker to give advanced notice of dischargerasgnation. The advance notice
period is one day for every month worked duringfiret year of employment, 14
days during the second year, 21 days during tihe yl@ar and 1 month after 3 years
of work. If an employer or worker terminates thetact of employment without
giving advanced notice the law requires him to theyother party a sum equivalent to
one month's salary. The employer is entitled tmieate the employment relationship
when notice is given if he pays the worker the egjent of one month's salary. If the
worker is discharged for a serious disciplinarylation the employer is not required
to give advance notice or pay in lieu thereof. Piaothis law many collective
agreements required advanced notice of dischargesignation. This was so
prevalent that the National Labour Court declated be a custom, which became a
contractual obligation and, therefore, obligateglmyers to give advance notice,

% The Employment of Woman Law 1953



during which workers continued to work, and recditteeir salary, or alternatively
the employer could immediately terminate the emiplegt relationship and pay the
worker one month's salary.

v. Severance pay

Under theSeverance Pay Law, 19&3discharged worker is entitled to severance pay
of one months’ salary for each year worked. Suslersace pay can be reduced or
denied when the worker is discharged for a senigsplinary violation.

When the worker resigns he is not entitled to saves pay, unless he meets one of
the specific provisions in the statute, such agnesion because of giving birth,
serious illness, or a significant worsening of esypient conditions. When a worker
dies his dependant survivors are entitled to sexerpay. A worker is entitled to
severance pay when his employer dies.

When a collective agreement requires the emplayeontribute to a pension plan the
worker is not entitled to severance pay.

This law’s purpose is unclear. Severance pay caebe as giving the worker funds
to live on until he finds another job, or as paytfen his contribution to the
workplace, or to live on when retired or to makedbnomically not worthwhile to
dismiss the employee or for him to quit. Thesecargradictory purposes and some
legal scholars have criticized the differentiatibmtween the discharged worker and
those who quit. There have been movements to reftteécSeverance Pay law with a
compulsory pension law covering all workers.

vi. State employees

Civil Service Laws and rules regulate the dischafgavil servants. These laws and
collective agreements create a complex procedur@igmissing government
employees, which greatly limit the dismissal optidhe dismissal of state employees
for disciplinary reasons is regulated by 8tate Employees (Discipline) Law, 1970.
Serious discipline of civil servants is governedagpecial disciplinary tribunal,
whose judgments may be appealed to the Supreme. Cour

vii. Collective dismissals

Israeli legislation does not deal with collectiverdissals. Collective agreements
generally require the employer to inform, consalil aegotiate with the union prior to
making a collective dismissal. The common proceditkat the employer
determines the need for a collective dismissaltaachumber of workers to be
dismissed. The employer must then submit a lighe@fcandidates for dismissal to the
union, who can suggest an alternative list. Iféherno negotiated agreement an
arbitrator determines who shall be dismissed. Usdeare collective agreements the
arbitrator also determines the number of worketsetaismissed. Collective
dismissals are uncommon and generally involve échitumbers of workers. When
an employer decides to make a collective dismibsaik are often strikes and
petitions to the Labour Courts by the union.



Remedies in the case of unjust dismissal

Under Israeli contract law the general remedy feabh of contract is compensation,
but the court may also grant specific performarrcescission. According to National
Labour Court case law the preferred remedy fordired an individual labour
contract is damages but, when special circumstamaesnt, the court may return the
discharged worker to his workplace. As mentioneavalthe specific performance
remedy has been a controversial issue with a sedsagreement in the 1970’s
between the National Labour Court and the SupremetCThe former held that it
had the power to reinstate a wrongfully dischangedker while the Supreme Court
said this was not possible because of a provisidheContracts (General Part)

Law prohibiting specific performance of personal workservice contracts. Labour
Court judgments interpret “personal work” narrowtgt including workers who have
no “personal” relationship with their employer. Wigdul termination in the public
sector has been viewed as allowing reinstatemeart ewien dealing with personal
work. In the 1990’s the Supreme Court indicated mumber of judgments that it
accepts the National Labour Courts’ interpretattmat it has the power to reinstate a
wrongfully discharged worker if special circumstasavarrant..

According to statute and case law the Labour Cat® the power to reinstate
workers discharged for discriminatory reasons, asender, age, religion,
nationality, sexual preference, disability or rdirgacorruption at the workplace.
There are specific statutes which enable the LaBowirts to reinstate her or him,
such as th@revention of Sexual Harassment Law, 1998nd theRevealing
corruption in the Workplace Law, both of which include provisions empowering
the court to reinstate the wrongfully dischargedkeo.

In such instances the court sometimes regardstagmmsnt as the best method of
discouraging discrimination.. Some judgments cargid discharge in violation of a
law as void, having no legal effect on the termorabf the labour contract. The
Labour Court has held that termination, which cibuists a breach of fundamental
human rights, such as the right to unionize, jiestifeinstatement as the preferred
remedy. On the other hand, when a worker is diggthfor theft, with the unions’
consent, but later acquitted because the crimenaiagroven “beyond a reasonable
doubt”, a recent National Labour Court judgmentlided his request for
reinstatement? It was felt that the employer had reasonablee#&uslosing
confidence in the worker’s loyalty, especially ®ras a truck driver he was often
alone with costly merchandise and damages wasequate remedy.

Resignation

Workers have the right to resign and end the workract. However, if the workers’
resignation violates a contractual obligation takvior a specified period he may be
liable for damages his resignation caused his eyepl&uch cases are few and
difficult to prove. Courts will not grant the spéciperformance remedy to an
employer, ie, they will not compel an employee tarky the employers’ only remedy
being damages.

' David Bivas v. Supersol Inc. (National Labor Court, August 12 2001, not yet published).



As mentioned above, according to the recahtanced Notice (Discharge and
Resignation) Lawhe worker is obligated to give his employer a thmnotice of his
resignation and continue to work for that perio@lation of this obligation requires
the worker to pay damages equal to a month’s sadanis employer.

In general, when an employee resigns he is ndieghto severance pay. For details,
see the section on tis®verance Pay Law

The Labour Courts have jurisdiction over disputdating to restrictive covenants in
labour contracts. Until recently such covenantsevaforced if they were reasonable.
However, in theRadguard - Checkpoint judgméhtthe National Labour Court held
that such covenants were not enforceable unless Were trade secrets which the
worker would reveal to his new employer. The wonkes head of research and
development for Radguard and resigned to work feedRpoint. These were
competing companies, but Radguard failed to prbaethe worker’s trade secrets
were still “secret” or useful to Checkpoint whee ttase came to the court, which was
about six months after his resignation. The bafsikis judgment was the importance
of freedom of occupation, free flow of labour amavsces as an important principle

of the modern economy, the workers’ human dignétggpressed by his right to

fulfill himself and the importance of the free fla information in developing the
economy.

IV. PROTECTIVE LABOUR LEGISLATION

Soon after gaining independence Israel made theypdécision of establishing a
comprehensive protective statutory system. The $etdsirned to the ILO and
progressive European countries as models for thase It also relied on the customs
existing in the organized sector of the economys photective legislation provided
mandatory minimum working conditions, which couleldxded to by rights achieved
in collective agreements or individual labour cants.

Before describing this legislation we should nagain characteristics of protective
labour legislation.

First, rights created by protective labour laws@rgent and cannot be waived by the
worker. Thus, section 12 of tiinimum Wage Lawtates that "a right of an
employee under this Law cannot be made conditionelaived." Therefore,

collective agreements and individual labour congraan add to a worker’s rights but
cannot detract from them. Recent National Laboaur€Cjudgments have suggested
that there may be rare instances when a workesksdagood faith can justify
canceling cogent provisions of protective labouwr, laut this minority opinion has
met with much criticism and is held by only a favdges.

Second, protective legislation provides for bothlecemedies and criminal
punishment. Thus, failure to meet the statutoryiregnents is often punishable as a
criminal offense, resulting in a monetary fine.

' The National Labour Court, Dan Frumer and Checkpoint Ltd. v. Radguard Ltd. International
Labour Law Reports, Martinus Nujhoff publishers, vol 20, 2002, p. 45.



Third, many important protective labour laws hawe lmeen amended so as to adapt
them the new economy. Therefore, the National Lakmurt has been compelled to
interpret them in a liberal and progressive mammerder to achieve their purposes.
This approach has drawn some criticism from empopet is respected and admired
by the public.

Hours of Work

TheHours of Work and Rest Law, 19%&s one of Israel’s early protective
legislation. It determines the maximum hours ofydand weekly work and grants all
workers a weekly day of rest. As of today, 2002, treximum weekly work is 45
hours and the maximum hours of work for a day id@uvever, when the work week
was reduced from 6 days to 5 days a Regulationsgagd by the Minster of Labour
which extended this work day to 9 or 10 hours, dep® on the economic branch.
The day of rest for Jews is Saturday (the Jewistb&a), for Christians Sunday and
for Moslems Friday. The law guarantees worker6 adur weekly rest period.
Employment on the rest day is prohibited unlesha@ized by the Minister of Labour
where working is deemed in the interest of the garmublic due to security, safety,
and economic considerations (Section 12 of the VdarkRest Law). There is
considerable controversy whether a Jewish workercbaose his day of rest or is
prohibited from working on the Jewish Sabbath. Almoexceptional provision of this
law prohibits self employed from working in the#ctories or stores on the day of
rest. The law defines hours of work as the timemch the employee is at the
employer’s service including short authorized beeak

The law grants workers additional compensation wthey work overtime, ie, more
than 8 hours a day. This compensation is 125%ehturly wage for the first two
overtime hours and 150% for additional hours. Faistsath work the law grants the
worker 150% of his hourly wage for all hours work&thployment for more than the
legal amount of hours is a criminal offence by ¢éneployer.

Section 30 of the law exempts certain branchee@&tonomy and employers from
the law, such as police, air crews and sailors.mbst litigated exception is for
“persons employed in administrative duties or duties requiring a special degree of
personal confidence” or “employees, the conditions and circumstances of whose
employment render it impossible for the employer to control their working hours

and hoursof rest.” In a controversial recent case the NationaldiatCourt held that
this section exempted mobile television cameramam theHours of Work and
Rest Law.

The law also guarantees the worker at least onaiftite meal break. Section 20 of
the law also entitles religious employees to shaayer breaks.

Annual Vacation

Another early protective labour law, tA@nual Leave Law, 195juarantees workers
paid vacation, for periods set in the law. Durihg first four years of work — 14 days;
in the fifth year — 16 days; sixth year - 18 daeventh year — 21 days; more than
seven years — an additional day per year to a mariof 28 days..



The dates of the annual vacation must be approyéldebemployer, who is entitled to
require all workers to take their vacation at thme time.

Absence because of army reserve duty, officialdags, maternity leave, is not
considered annual vacation. When the annual lewhaedes the weekend, one
weekend day is calculated as a part of the aneaskl

The law prohibits workers from accumulating morartld years of annual leave, so as
to compel them to take annual leave. Upon ternmonadi employment, the employee
is entitled to compensation for annual leave nkeérnan the previous four years.

Other Leave Benefits.

The Sick Pay Law, 1976ntitles employees to paid sick leave in the chsdsence
from work due to illness. According to the law, dayges are granted one and a half-
sick days for each month of employment up to a maxn of 90 days. The law does
not guarantee a minimum number of sick days. Ilukhbe noted that in most cases
collective and personal agreements provide fortamtially improved sick leave
benefits. The law serves to protect employees wmat covered under such
agreements.

Full sick leave pay is paid as of the fourth dagickness. The employer pays 37.5%
of the workers’ regular wage for the second andittlays of illness and 75%,
thereafter.

The employer may relieve himself of the obligatiorgive sick pay by insuring the
employee with a benefit fund.

Maternity leave and maternity protection

An indication of progressive labour law is that 048 years ago Section 9 of the
Employment of Women Law, 19abhibited discharging a pregnant worker or reduce
her hours of work because of her pregnancy. Whadaw allows the Minister of
Labour and Welfare to give an employer a permdiszharge a pregnant worker if

the discharge is unrelated to her pregnancy, shiarely done. Discharge in violation
of this law is void and considered a criminal offenThe employer cannot discharge
the worker during maternity leave and for a penbd5 days after the employee’s
return to work

Section 1 of the law permits the Minister of Labtmprohibit or restrict, by
regulation, the employment of women in positiond eanditions, which may be
harmful to their health. Recent regulations spepdgitions and employment
conditions prohibited or restricted to women durihgir fertile years. Special concern
is given to the employment conditions of pregnartt lreast feeding employees. The
majority of these restrictions are concerned withéxposure to hazardous chemicals
and work conditions. In addition, Section 10 of ke restricts the employer from
employing a pregnant employee from her fifth moottipregnancy during night shifts
and on the weekly rest day, even if such employmestallowed prior to the
pregnancy.



This law also requires employers to give women, iargbme limited circumstances,
the father, a 12-week paid maternity leave. A maxinof six weeks may be taken by
the woman prior to giving birth and the remainingeks can be taken after the birth.
The woman can also choose to take all the matdeatye after the birth. If the

woman was hospitalized during pregnancy she magneixihe leave to up to 16
weeks. If the baby is hospitalized, the materrégve may be extended to a maximum
of four additional weeks. Section 7 of the law aiothe pregnant worker to be absent
from work with a doctor’s authorization if her medi condition requires. The law
also allows the woman to extend her maternity ldavep to 6 months after birth,

but without the right to payment for the extensi@niod. After birth, the employee is
granted an hour of paid leave each day for a periddur months after her return to
work. The law also allows for sick leave on accaoirfertility treatment and in the
case of residence in a battered women'’s shelter.

The Employment of Women Laequires the employer to give women maternity
leave; however, her income during this period asrfithe National Insurance Institute.

Under certain circumstances an employee whosegaie birth the use up to six
weeks of the maternity leave. The prerequisitesfizh leave are that: the employee’s
wife is entitled to maternity leave, she utilizadeast six weeks of leave after birth,
and she waived her right to the remaining weeks.

Other Legislation Protecting Women

The Sick Pay (Absence Due to Child lliness) Lallews for 8 paid parental sick-leave
days a year, in the case of the illness of a ahmlder the age of 16. In the case of a
child’s terminal iliness, the employee is entitted30 sick leave days.

The Sick Pay (Absence Due to Pregnancy and Childbifrth Bartner) Law, 2000
provides for a seven days of paid leave per yegamixdical treatments or exams
connected with the partner’s pregnancy or for tinih lof a child.

Legislation furthering women’s equality will be disssed in the “equality and the
workplace” section.

Minimum age and protection of young workers

Youth employment is governed Byne Youth Work Law, 195&hich prohibits
employment of children under the age of 15. Duthmgperiod of compulsory
schooling, which in Israel is up to tenth gradehdéd may be employed only as an
apprentice. During the summer vacation, youth dverage of 14 and under the age
of 15 can be employed in positions which are reddyi undemanding and which will
not prove hazardous to their health. The Ministdrabbour may impose additional
age restrictions for certain types of employmerdutt work requires proper medical
permission.

The Youth Work Lawstablishes a 40-hour workweek for employed yduittead of

45 for adults). Night work is prohibited, unlessharized by the Minister of Labour.
Employed youth are entitled to a minimum of 18 daysual leave (instead of 14 for
adults). The Ministry of Labour and Welfare is reegd to provide training programs



for youth working and the employer is obligateddtease him for one day a week in
order to participate in the training, without deting those hours from his monthly
salary.

Employers are obligated to keep a written recordllofouth employees.
Failure to meet the obligations imposed by this isa& criminal offense.

Another law protecting youth is thgprenticeship Law, 19538vhich requires all
employees under the age of 18 working in a tradeetregistered as apprentices. Each
trade has specific training requirements suchraardatory period of apprenticeship,
which must be met in order to certify the employemployers are bound by the
Apprenticeship Law to employ the youth until the completion of thendatory

training period, as well as, to insure proper iragrand supervision (Section 14).

The Ministry of Labour is responsible for publisgithe minimum wage, which must
be paid in each profession to the employed youihing the period of his/her
apprenticeship.

The law also regulates the specific circumstanoeleuwhich such an employment
relationship may be terminated. Thus, employmentardy be terminated during the
first six weeks of employment or if approved by Mimistry of Labour or if the
employee resigns.

V. EQUALITY AT THE WORKPLACE

The Declaration of Independence proclaimed equaldyiding principle of the State,
As shall be described below, later legislation pradhibited discrimination on the
basis of race, religion, sex, personal status,talatatus, nationality or country of
origin, sexual orientation, age, disability, paléi affiliation, or army reserve service.
Equality at the workplace began in the early 19%@th prohibition of discharging
pregnant workers, received a significant impetukhémid-1970’s with a National
Labour Court judgment invalidating a section obdextive agreement which
discriminated against women flight attendants doddmmed in the 1980’s and
1990’s with comprehensive legislation.

The sources of workplace equality are describeoviel

In 1951, three years after Israel’s independemaeKnesset passed tWéomen’s
Equal Right Lawwhich declared that “a man and a woman shall leguel status
with regard to any legal proceeding; any provissbtaw which discriminates, with
regard to any legal proceeding, against women asampshall be of no effect.” This
law, amended in 2000, expresses a policy of guaeary equality to men and
woman. Section 6 of the amended law proclaimsdtaty woman and man have
equal right to a dignified existence, which incladgual treatment in the areas of
employment, education, health, housing, and se@thare.

In 1964 the Knesset passed Male and Female Workers Equal Pay Lawmhich
guaranteed equal pay to women and men workergjtal evork. Few cases were
brought under this law. It was replaced in 199@bgther law of the same name,



which increased the ability to achieve its’ goalg defining equivalent work, allow
appointment of job evaluation experts, compel eygieto give information and
allow class actions

In the mid 1970”s the National Labour Court handedn the first judgment
furthering womens’ equality in the workplat®e This decision invalidated a provision
of the El Al airlines collective agreement, whiasaiminated against women flight
attendants. In 1995 the court handed down anathgortant judgment, guaranteeing
homosexual flight attendants equal rights to arlickets given airline employeé&s.

The Employment (Equal Opportunities) Law, 198ich replaced thEmployment
(Equal Opportunities) Law, 198prohibits discrimination on the basis of agegrac
religion, personal (marital) status, country ofgom nationality, personal opinions,
military service, political affiliation or sexualientation. Discrimination against
employees or prospective employees is prohibitgdring hiring; employment
conditions; promotion; training; dismissal and semee pay; and retirement benefits.
Non-relevant discriminatory conditions are illegatotection is granted labour
contractor employees. Workers are protected fromnaeharassment at the
workplace. The Labour Courts are authorized to dwlamages without demanding
proof of actual economic injury and may also ratestan employee discharged in
violation of this law. These remedies are unusudsiaeli law. Compensation is the
common remedy in Israeli law and is also possiblhnése cases. The law transfers
the burden of proof to the employer after the wohaes proven prima fascia
discrimination. Prior to the law’s amendment theidlzal Labour Court’s judgments
had awarded monetary damages to employees disatdimgainst. This was later
incorporated into the law. Section 3(b) of the Lallows affirmative action laws,
collective agreements and labour contracts whialntgwomen advantages and
privileges, not granted men, which are aimed anhgithem equal status at the
workplace.

TheEqual Rights for Handicapped Persons Law, 1p8&ects the dignity and liberty
of physically or mentally handicapped individuatglansures their equal and active
participation in all areas of life, including workhis law expands the protection
granted in th&qual Opportunities LawOnly a few cases have so far been brought
under this law and it is still unclear whether itl\we able to achieve its’ goals.

TheMale and Female Workers (Equal Retirement Age) &8/ prohibits
discrimination with regard to mandatory retirementthe basis of gender, which was
common in collective agreements.

Section 9c of thélours of Work and Rest Law, 195fientioned above, forbids
discrimination on religious ground. An employer nmt discriminate against an
employee who objects to working on the day of fessteligious reasons.

In the year 2000 th€ollective Agreement Lawas amended so as to prohibit
discrimination because of participation, or lackpafticipation, in union activity or
union organizing efforts.

'8 E|-Al Airlines v. Edna Chzin, National Labour Court, vol 4, p. 436.
" EI-Al Airlines v. Danielowitz, National Labour Court, International Labour Law Reports, vol
15, p. 229.



Both theGovernment Companies Law, 1941%d theCivil Service (Appointments)

Law were amended during the 1990’s to allow and eragmiaffirmative action
favoring women as a means of furthering equalityatworkplace. The amendments
require the civil service to take positive meastoagisure fair representation at the
workplace. The Supreme Court has also stated themative action is an acceptable
means to abolish discrimination between the sdreZ)01, these laws were amended
to extend affirmative action to minority (Arab, &) employees.

Both the Supreme Court and the National Labour Qalay an active role in
combating discrimination and inequality in the waldce. The courts have stood up
against discrimination based on sexual orientaige, union participation, and
gender. An Israeli Supreme Court judgment held disdrimination which gives
women preference in order to make them equal migsible, so that a government
company was required to appoint a woman directocesshe was as equally qualified
as the man which the Minister wanted to appoinNaiional Labour Court judgment
granted damages to a women who had not been Heradrécroscope salesperson
because she was a women.

Case law has also held that public tenders for fobst be based on equal
opportunity. Dismissal of public sector employeasrt violate the principles of
equal treatment of all worket8.

VI. PREVENTION OF SEXUAL HARASSMENT

Sexual Harassment is a violation of human digniy deprives women equal status
and opportunity at the workplace. It is, therefgnehibited. This began with the
Equal Opportunities Law of 1988, which dealt with sexual harassment in an
indirect manner by making harming an employee erbhsis of sexual harassment a
criminal offense.

In 1998, the Knesset, passed Brevention of Sexual Harassment Law, 1,988ich
significantly expanded protection against this tieggphenomenon. Sexual
harassment was not only defined as a criminal et also a ground for tortuous
civil cause of action. Soon afterwards E@ployment (Equal Opportunities Law)
was amended to incorporate more comprehensive rem@dprevent sexual
harassment..

The Sexual Harassment Lagrohibits all forms of sexual harassment (verinal a
physical) at the workplace. In addition, the lawgas responsibility on the employer
to take preventive measures against sexual harasgmibe workplace. An employer
who fails to meet these preventive requiremenlialide both on the criminal and civil
level. Similar to théequal Opportunities Law, theSexual Harassment Law
establishes two stages of proof. First, the em@aogyast show that he/she was
sexually harassed by the employer, a supervisanother employee. If this burden
is met, the employer is then required to proveheeigas not responsible and has
taken all reasonable steps to prevent this fronpéipg .

'8 See: Pinhas Navon v. Yerouham Local Council, National Labour Court, ILLR, vol 16, p.
301.



The law allows for compensation of up to 50,000 NW&ich is approximately
$10,000, without proof of actual injury.

There have been a number of cases in which theurabourts have required
employers to pay damages to women who were sexuaibssed at the workplace.
This law has significantly increased employers’ eemass of their responsibility to
prevent sexual harassment.

VI. WAGE PROTECTION

Payment on time

General contract law compels employers to fulfi#it labour contract and pay the
wages agreed upon. Tk¢age Protection Law, 195&mpels the employers to pay
wages on time. Unless other better conditioessat by the labour contract, the
employer is obligated to pay monthly salaried emgés by the end of month he is
being paid for. Hourly or weekly workers must reeeivages every two weeks. This
law creates a unique and draconic remedy for gteearyg that wages are paid on
time — for the first week delay there is a penalft$% and for every week thereafter a
penalty of 10%. Therefore, the employer who paygesaa month late must pay a
35% delay penalty in addition to the wage. Thia gowerful incentive for employers
to pay wages on time. Because this penalty isgo thie statute of limitations is

much shorter than for other causes of actionsyeaeinstead of seven years. Also,
the Labour Courts may reduce the penalty when tigewwas paid late due to a good
faith mistake on the part of the employer, a disagrent between the parties as to the
existence of the debt. There is extensive LabowriGmase law on when the penalty
can and should be reduced.

Mode of payment

TheProtection of Wages Lavegulates the manner in which payment can be made.
Wages must be paid at the place of employmenttortive employees’ bank account.
Payment other than money is prohibited and the eyeplmay not restrict the manner
in which the employee uses his/her wages by oliigdhe purchase of products.

Payment for overtime work must be according tohtyers worked and cannot be part
of the basic monthly wage.

Protection against wage deductions, attachment and transfer

The law also protects workers from wage deductwnsh have not been authorized
by the worker or specifically required or allowegllaw. Permitted deductions
include: income taxes, union membership and agtes; disciplinary fines agreed
upon in the employment contract or in a collecageeement, and debt to the
employer which may not exceed 25% of the salarindugmployment and may reach
the full salary after termination of employment.

Section 8 of the law safeguards a proportion oktin@loyee’s salary from
attachment, transfer, or charges. The amount gemteorrelates to the guaranteed
income, as determined in thecome Guarantee Law, 1981This protection does not
apply to child support and alimony payments.



Minimum wage

TheMinimum Wage Law, 1983rovides for a minimum wage, which is set at 47.5%
of the average wage, the latter being updatecdhat &very year or when a general
cost of living collective agreement is signed.

There is no comprehensive definition for the temagde" in Israeli law. Thus, the
term may include different components dependingidpe legislative intent. Case
law has recognized two proposed definitions fortéren. A broad definition regards
wages as any and all monetary or in-kind compemsatemming from the
employment relationship. A narrow definition regamdages as the basic pay,
excluding fringe benefits and additional paymeiitee Minimum Wage Lawtates
that payments considered wages for the purposetefrdining whether the worker
has received the minimum wage include: the basgeweost of living allowance and
payments which are part of the regular salary {f@erent additions to salary”).
Additional supplementary payments such as incemiaye seniority and family
increases are not part of wages for calculatingrimemum wage. At present, the
minimum wage is set at approximately US $650. $act? of theMinimum Wage
Law specifically states that the right to a minimunge@a&annot be waived.

All employees 18 years and older are entitled éontimimum wage. Handicapped and
youth are entitled to a lower minimum wage, so thaill be worthwhile
economically for employers to hire them.

If an employer does not pay the statutory minimuagevthis is a criminal offense

and the worker also has a civil cause of actiorsuich instance the Labour Courts are
empowered to impose a failure to pay wages pehaityer than the 40% per month
imposed for general late wage payment. This exatggpenalty is because the sums
not paid are usually very small and the regulaafignalthough high, would not
sufficiently deter employers.

If the parties to the employment relationship dod agree on the wages prior to the
employment, the employer is obligated to pay thgemahich the Labour Court
thinks would be paid for similar work. However, timnimum wage must be paid by
the end of the month, otherwise it is liable t@idure to pay wages penalty.

Finally, the level of the minimum wage is a polily sensitive issue in Israel. The
Histadrut is campaigning for a substantial increagbe minimum wage to a fixed
$1,000, instead of the $650 today. This is bittepposed by employers and many
economists.

VIl TRADE UNION REGULATION

Freedom of association

Freedom of association has been recognized for iy@ang as a fundamental right by
Supreme Court and National Labour Court judgmeffsen constitutional rights
were created in 1992 by tBasic Law: Human Dignity and FreedandBasic Law:
Freedom of Occupatigrireedom of association was not specifically neamed.
However, subsequent Supreme Court and NationaluraBourt judgments held that
freedom of association was a constitutional rigetjved from the right of human



dignity. National Labour Court judgments held tiraedom to strike and join, or not
join, a union are part of freedom of associatibrAnother National Labour Court
case held that workers discharged for joining @mi@nd participating in a strike must
be reinstated since the employer’s action viol#ted constitutional freedom of
association right. The court also referred to ILddwentions (87, 98) regarding
freedom of association as supporting its decisidinough these conventions are not
binding under Israeli law, the Courts have regaitied provisions as proper norms
and standards when interpreting statutes and ehecadinstitutional issues. Shortly
afterwards the Knesset amended3e¢tlement of Labour Disputes L&ovprohibit
such employer action, thereby expressing legigapproval of the Labour Court
judgment.

Israel does not allow the “closed shop” or “unitvoig’, since a National Labour
Court judgment said that workers have the righttagoin or not to join a union.
However, in the organized sector of the workforoa-members are obligated by
collective agreement to pay the union a servicerfsiead of union dues, thereby
making lawful the “agency shop”. Non-members artitled to the all the benefits set
in the collective agreement.

Trade unions

There is no special statute regulating trade unidrerefore, unions become legal
entities according to the laws regulating non-profganizations, the first such law
being the oldOttoman lawand the current one tiNon-profit Organization Law
These laws require registering the organizatidimgfits’ by-laws, and filing an
annual report and important decisions of the gangrbodies. Labour Court
judgments regard the union’s registered by-lawthaguidelines for union activity.

Until recently unions in Israel meant the Histagdwitich was a labour federation,
including workers from most branches of the econaamg governed by a central
body. Its national unions were organized on thesbafsndustry, profession and
trade. There were also some unions for large corapanhe largest union was the
Clerical Workers Union, which encompassed mostevbdtlar workers. The
Histadrut was more than a trade union, it was &earst movement, including health
services, pension funds, union owned companiest apd cultural activities, worker
education, book publishing, working women departinand international
department and workers co-operatives. In the ngtites the Histadrut companies
approached bankruptcy and were sold to private emmp. The sport clubs also
became economically unstable and many were sokl Histadrut also lost control of
most of the co-operatives. For the past twentys/des Histadrut pension funds have
shown a huge actuarial deficit and have been atitegho improve their financial
situation. The Treasury, which regulates the fim@moarket, including the pension
funds, has increased its’ involvement and todaygbee is whether the Histadrut will
retain control over these funds.

When the Histadrut was very powerful, from 1948 9895, it wanted no legislation to
limit its activities and needed no laws to protidet freedom to strike or organize.

19 Delek — the Israel Petroleum Company Ltd. appellant v. Histadrut — New General Labour
Federation, respondent, National Labour Court judgment, ILLR, vol 18, p. 81.



When such legislation was needed by the Histadrahe late 1990’s, it lacked the
political power to convince the Knesset to pashdaws.

As mentioned above, from 1948 until the 1970’s appnately 75% to 85% of the
work force was organized. During the period betw&@80 to 1995 union density was
slowly declining as new industries emerged whicheaet organized, such as hi-tech
and the media. However, about 60-70-% of the waoddavas organized. There were
two important explanations for the high union dgnsine — the collectivist and
labour movement views of much of the workforce; twhbealth services were
provided by the Histadrut Health Fund, which wasailable for Histadrut members
only. On January 1, 1995 the link between union benship and Health Fund
services was severed, when Gavernment Health Insurance Lavent into effect.
Workers no longer needed to be Histadrut membenave health insurance and,
overnight, Histadrut membership dropped from alde800,000 to 650,000,
according to Histadrut statistics.

As of June 2002 union density is about 33%. Howewughe private sector union
density is only 10-12%. The Histadrut remains #rgést union but there are also
independent unions, such as the Grade School Tesaldhen, the High School
Teachers Union, the National (Likud associated)odrand the Doctors’ Union.
These non-Histadrut unions have about 250,000 mesnbe

TheWage Protection Lawllows the union and employer to agree that udiogs are
deducted by the employer from the workers’ salay tansferred to the union by the
employer. This is also the case for union sernees fwhich are paid to the union by
non-members. Such agreements must be by a coeagreement.

Regulations enacted by the Minister of Labour alfowva maximum 1% deduction
for union dues. Usually, deductions are .8% ofdimployee’s wages up to a fixed
ceiling. Israeli law recognizes the union secuaitsangement in the form of an
“agency shop”.

Recent issues relating to the legal status of wi@ve concerned new problems
which arose because of the decline in Histadruvgn@nd union density.

The Amit judgmerf® of the National Labour Court held that a rivaiamcould

collect union dues from its’ members in bargainimifs covered by Histadrut
collective agreements. This judgment was overtuinethe Supreme Court because
the rival union was an employer controlled unioot, formed by workers and with no
by-laws for a union. This judgment discussed tHend®n of a trade union. The
Supreme Court described a number of basic criteaamust be met in order to gain
union status. For example, collective bargaining m@gotiation must constitute a
dominant part of the organization’s activity. Indécbn, the organization must be
independent and uninfluenced by the employer'sésts and agenda. In this
particular case, the organization focused primamiythe individual level and was not
independent from unwanted employer influence. Adddl criteria for union
recognition were that the union must be permameatmbership must be personal and

20 «Amit” — Maccabi Trade Union v. The Histadrut, ILLR, vol 15. p. 79. The Supreme Court
adopted the minority opinion, at p. 89.



voluntary, the membership must be of employees,othanization must be governed
by regulations and guidelines, and hold demockéctions for its key positions.
Furthermore, the Court required the union to pribzag it has an authentic role in
representing employee interests. The Supreme @maremphasized the importance
of unionization of employees in the modern laboarket.

A few recent cases have dealt with the definitibbargaining units. Th&adiran
judgmentof the National Labour Court held that an emplayauld not unilaterally
change the bargaining unit.

TheRaphael judgememt the National Labour Court held that the research
professionals at the Raphael research institutlel cwaak away from the Histadrut,
form their own union and sign a separate collecigeeement.

Employer organizations

There is no law regulating employer associatiorsswih the unions, the employer
associations are founded as non-profit organizatidhere are employer associations
for many branches of the economy, such as manuiiagfiuilding, trade and
transportation. Regarding labour relations andomatride collective agreements the
employer associations act together thru the Coatitin Chamber of Economic
Organizations.

The Manufacturers’ Association, which is the latgaaployer associations, is
composed of both unionized and non-unionized engpyHowever, since collective
agreements signed by an employer association tshehembers few non-organized
employers became members. Recently, there hasdpesttempt to create a separate
part of the Manufacturers’ Association for non-orgad firms, which being separate
from the organized section, will not be bound bijemive agreements. This has yet
to be tested in the courts.

VIII. COLLECTIVE BARGAINING AND AGREEMENTS
1. Background

Until the early 1990’s, when the Histadrut had endwant role in labour relations and
65% - 85% of the labour force was organized, ctitedargaining and collective
agreements played a key role in Israeli labourleggun. Most subjects concerning
personal employment conditions were regulated ligaiive agreements at the
different employment relations’ level supplementihg rights set in protective labour
legislation. In collective labour law the colleaiagreements and union power
determined most aspects of union organization,dairgg units, grievance handling
and collective dismissals. They had a significaie relating to strike conduct,
limited mainly by Labour Court case law. Duringstipieriod collective agreements
were signed on three levels: plant, industry arttbnal. Each level of agreements
added further rights to the workers. The bargainisgally began on the national
level, resulting in a general wage rise applyingltaunion members and often
extended to the entire workforce by an extensiaeiormhen industry bargaining
resulted in a collective agreement with a wagedase and terms applying to that
industry. This agreement was often extended t@ttiee industry. Following the
national and industry agreements many plants sigted agreements, adding rights



and wage increases specific to that workplace. #aldil collective agreements were
often negotiated at the industry and plant levepinfessional or trade unions, such
as the engineers or clerks union. This systemtex$ut a large number of collective
agreements with employers constantly negotiatirt wme union unit or another. The
Ports Authority, for example, employed 1,400 woskieut has about 500 collective
agreements. This system resulted in worker secamityimproved conditions but also
caused many labour disputes. On the other hansk tigreements generally gave the
employers generous flexibility in transferring werk from one job to another
suitable one.

TheCollective Agreement Law, 195@t a minimal of general rules concerning
collective agreements, the most important of themdn [a] The definition of a
collective agreement, which is a written agreensegried by a union and an employer
or employers’ association, sent for registratioth Labour and Social Welfare
Ministry and dealing with hiring and dismissing \Wers, terms of employment,
labour relations and the rights and obligationthefparties to the agreement. [b]
Rights which collective agreements give workersobee part of their individual
labour contract. [c] Individual labour contractsi@dd to rights set by collective
agreements, but not detract from them. [d] Workarmot waive rights granted them
in collective agreements. [e] A collective agreetragplies to the employer and
members of the employers’ association which wasyparthe agreement and to the
union signing it and its’ members working for th@saployers. [f] The Minister of
Labour and Social Welfare is empowered to extenthdustry wide collective
agreement to apply to the entire industry. [g] Aemive agreement is valid for the
period set in it, but if neither party sends a ieation notice it is valid indefinitely,
until a termination notice is sent.

Much law concerning collective agreements is Lalfoourt case law, the most
important of which are as follows:

[a] When a collective agreement was made but didne®t the laws technical
requirements, such as registration, it was geryenall enforceable. This policy was
meant to encourage registration of agreementsignihg of collective agreements.
Recently, however, such agreements were enforoea sot to deprive workers and
management of the fruits of their negotiation.

[b] Rules for the interpretation of collective agneents were determined in case law,
the most important of these being that agreemeatsterpreted according to the
purpose which is inherent in them.

[c] Implied in the collective agreement are rigbtghe union and workers regarding
transfer of enterprises and privatization. Thagats revolve around the employers’
obligation to inform the union of changes in laboelations and negotiate concerning
them. Furthermore, recent case law stated thatevetkad a modified property right
in their workplace and unions had certain rightsdose the collective agreement was
a unique long term agreement.

[d] Employers’ prerogative to manage their busieessinless limited by obligations
in a collective agreement, has been the subjetiugh case law.



[e] Much case law discusses the relation betweerdhective agreement and
equality at the workplace.

2 Collective Bargaining

Collective bargaining is mainly relevant for 30%tloé workforce, which is

organized. In this sector the collective bargaimesgults in collective agreements,
which determine the rights and obligations of therker, union and employer.
Collective agreements also have some relevandbdanon-organized work force,
since certain industry-wide and nation-wide collextigreements are “extended” to
apply to an entire industry or the entire workforicegeneral, there has been a decline
in collective bargaining and agreements, becausigeodiecline in union density and
lack of communication and co-operation betweeretheloyers and unions.

Case law requires the parties to negotiate in daitia, according to the requirements
of theContract Law (General Parand the general principle requiring good faith
behavior. While there is no statute regarding biarngg units the National Labour
Court has handed down several judgments on thjis&ul®ne judgment established
the principle that an employer is obligated to jdevinformation to the union, which
it requires in order to negotiate.Other judgments supported the central Histadrut
body, which gave it control over collective bargagfor all Histadrut bodies. Thus,
case law enforced the Histadrut by-laws which aditlallow Workers’ Committees to
sign collective agreements. Also, in tBenior Paz Workers judgmesenior workers
were not allowed to break away from the bargaininig which included all workers
in a company. However, a recent judgment allowed&search workers in the
defense industry to form their own union and banriga unit. The case law today
holds that a separate union may be formed if tbegdesiring to do so has a
common interest, profession and justification fegaotiating separately. The
employer is not allowed to unilaterally change ltlaegaining unit.

Recent National Labour Court judgments have digmifise subjects of collective
bargaining, in the context of what subjects aréilegte for a strike. The extent of the
employers’ prerogative to manage his businessistiject of negotiation and may
be restricted by a collective agreement. Unionaatchave a right to collective
bargaining regarding whether the Knesset may rethecbudget or number of
government employees; however, they may negotiaiatahe effects of such laws
on their members. A yet unresolved issue is whdtieunions have a right to bargain
and strike exclusively for the benefit of retire@mbers, since they are no longer
“workers” and collective bargaining is for workergjhts.

3 Collective agreements

Collective agreements are governed byGodective Agreement Law, 195Fhe law
differentiates between two forms of collective agnents, a special collective
agreement, covering one workplace or employer,aageneral collective agreement,
which covers an industry or the entire workforce.

%! The National Association of Defense Ministry Research Workers v. the State of Israel,
National Labour Court, ILLR, vol 16, p. 385.



A collective agreement is valid if it adheres touanber of requirements:

First, the “agreement” must be signed and in writing (Section 7).

Second, the agreement must be submitted to the Ministry of Labour for registration within two
months of the signing date (Section 10). Unless there is an objection to registering the
agreement it is valid upon submission. The registration requirement is to guarantee that all
workers and the public have access to these agreements.

Third, as mentioned above the Collective Agreement Law determines who may be a party to
collective bargaining and a collective agreement. A special collective agreement must be
signed between the employer or an employer’s association that represents the specific
employer and the representative employee’s organization (Section 2). In order for an
organization to be considered representative, its members must constitute the majority of
organized employees who will be covered by the special collective agreement and not less
than one third of the employees (Section 3). A general collective agreement must be signed
between an employer’s organization and the relevant representative employee organization
(Section 2). A representative employee organization for this purpose is the organization
whose members constitute the majority of organized employees who will be covered by the
agreement (Section 4).

Four, as mentioned above Section 1 of the law determines the subjects for collective
bargaining.

According to Section 19 of the law, all collecti@greements have both a contractual
and a normative status. They obligate the parhestlae provisions granting workers
rights become part of their individual labour caicts.

According to the Supreme CowWfilfelder judgmentkey provisions in the personal
contract can only be cancelled or altered by canseby termination of employment.
This does not apply to provisions which, by natame within the employers’
prerogative to alter, such as expense accountrawvel allowances.

A worker cannot waive his/her rights determined icollective agreement.

The term of a collective agreement may be fixethdefinite. The agreement remains
in effect until it is cancelled. Even if an agreemis cancelled the individual
provisions remain in effect, as part of the workardividual labour contract.
Moreover, a collective agreement for a fixed pedoés not expire automatically at
the end of the period agreed upon, but continuésaamcelled. The law sets the
procedure for canceling a collective agreement.

The law effectively eliminates damages as a renfi@dyiolation of a collective
agreement by a union. The remedy available is lyssjpécific performance, ie, an
injunction ordering striking workers back to workgreventing collective dismissal.

Section 25 authorizes the Minister of Labour taeexit provisions of a collective
agreement to cover an entire industry or the emtagekforce

Collective arrangements

A collective arrangement (“gentleman’s agreemeisty collective agreement which
does not meet the law’s requirements; for exangrieggreement which was not
submitted for registration or not signed by theomnorgan authorized to sign a
collective agreement. The law requires that callecarrangements in the government



sector be registered. The legal rules regardinglaative arrangement were created
and developed by the National Labour Court judgsmenthe 1970’s. Their purpose
was to make such arrangements not worthwhile ®ptrties and encourage them to
make collective agreements. The court did so fornvain reasons: one - in order that
agreements between unions and management be rediatel, therefore, public; two
— to support the Histadrut’'s by-laws, which authed centralized union organs
(national unions and local work councils, for exdenpo sign collective agreements
while plant or company workers’ committees wereautthorized to do so. Thus, the
court policy enforced the power of the central &istt leadership, at the expense of
the local plant and company workers committeesr@heyears, as power continued
to transfer from the central Histadrut leadershithese local workers’ committees
the court policy became unrealistic. In additidgrere were few collective
arrangements and those existing were the resalt@thnical error, such as forgetting
to submit it for registration. Therefore, the Natb Labour Court modified its case
law and held that if the collective arrangemenethto meet the collective bargaining
agreement requirements for technical reasons itduMoeli enforceable. This was the
case when the agreement was signed by parties whoempowered to do so or they
forgot to register it.

IX STRIKES AND LOCKOUTS

The right or liberty to strike is not specificaltyentioned in the basic laws or other
statutes. However, the Supreme Court and the Natlaabour Court have held that
such a liberty exists, as derived from the contital freedom of association. This
is a liberty which must be balanced against otbestitutional rights and freedoms,
such as the employers’ property right.

Protections for unions and workers participatinghotustrial disputes existed from
the early years of the State. T@ellective Agreement Lagrants employees
protection on the individual level by stating tlaatemployee’s participation in a
strike does not suspend the individual employmentract. On the collective level,
theCollective Agreement Lagrants protection against damage claims againshsn
relating to a breach of the collective agreemesettdua strike. Th€ivil Wrongs
Ordinance [New Versionprotects employee unions from being held liabldasra
cause of action concerning “inducing a breach otrazt”. TheAnnual Leave Law
states that strike days will not be considered wacalays and will not break the
continuity of employment for leave entitlement pasps. Similarly, th&everance
Pay Lawstates that strike days will not break continwith regard to severance pay.

Statutory limitations on strikes did not exist UA®69. The only limitations were
those agreed upon and contained in collective aggats. Then, th8ettlement of
Labour Disputes Lawas amended, so as to require 15 days advance rodta

strike or lockout. The notice must be submittedledChief Labour Relations Officer
in the Ministry of Labour and to the other siddhe dispute (Section 5). The
rationale behind this provision is to allow for@oting off period. The Chief Labour
Relations Officer may decide to conduct conciligtoreasures during the cooling off
period. After the fifteen days are up the Relati®fficer is not entitled to postpone
the strike if the parties did not reach an agreémen



In 1969 the Labour Courts were established, amaémegr dhings, to set norms and
rules concerning industrial disputes.

An amendment from the early 1970’s to Settlement of Labour Disputes Law, 1957
attempted to limit strikes in the public sectorwihich most strikes occurred. It
created the “unprotected strike”, which was deptigéthe protections given the legal
strike. However, National Labour Court judgmentsiied the scope of this limitation
on strikes and the law was only partially succdsafueducing strikes in the public
sector.

The definition of a “strike”, “partial strike” orléckout” has been mainly by case law.
However, a few statutes contain partial definitiohghese terms, especially the
Settlement of Labour Disputes Lathe latter defines a “strike” in the public secto
as an organized work stoppage, either fully origiéyt on the part of a group of
workers, including any slowing down or disturbanég@roduction. Furthermore,
refusal of workers to fulfill their normal overtinveork is also considered a strike.

General Labour Court policy is not to interferendustrial disputes but to encourage
the parties to suspend industrial action and retuthe bargaining table. However,
when a strike violates the union’s obligation ioddlective agreement or occurs
without the mandatory 15 days advanced notice #imur Courts sometimes issue
injunctions which stop or limit the strike. Alsdrikes are generally limited to
economic disputes, whereas disputes over legakrighst be settled in the Labour
Court. Case law instructs the courts not to issjumctions unless it is necessary and
to take into consideration employer conduct whekRingathis decision. In recent
years the National Labour Court judgments have getlicy of minimum intervention
in industrial disputes, with the emphasis on aisgjghe parties to settle their dispute
thru collective bargaining.

Over the years some court judgments have placest thitations on strikes. The
main remedy available for the employer when ther@ni unlawful strike is an
injunction. In one unusual case the Supreme Caldt that a party not involved in a
labour dispute, which caused it economic lossadddde a tort action against a
union conducting a legal strike. The situation w&asdrike in a port, which caused
economic loss to a company whose shipment was elay the strike. This
judgment was heavily criticized by academic scleoéard has not been repeated.

In what other circumstances have courts limitedrohibited strikes? The Supreme
Court held that a strike which interfered with Keetselections or attempted to
prevent the Knesset from passing a law which efféat striking workers was illegal
Therefore, political strikes are unlawful. Howevetrjikes with “mixed” purposes,
both political and economic, may be lawful in cartarcumstances. The National
Labour Court has, in a few instances, issued amation stopping a strike which
infringed on basic constitutional rights, suchtasitight to travel outside the country.
However, this has been done with great reservey, Bfflancing these rights with the
freedom to strike, and then placing restrictiongranstrike but not stopping it
altogether. Examples of this policy are an injumtpreventing Ministry of Interior
workers from refusing to issue passports but algvthem to stop other functions; or
permitting a nation wide strike for two or four ieuwhile prohibiting it for a longer
period of time.



According to Histadrut by-laws workers’ committemsinot declare a strike and,
therefore, a strike unauthorized by Histadrut bedvlich are authorized to do so can
by stopped by an injunction. This is uncommon terg years, since the weakening
of the central Histadrut bodies has compelled theauthorize most strikes which
workers’ committees declare.

The National Labour Court is currently considerihg question, whether a strike for
sole benefit of retired workers is lawful, evenubb strikes have until now been
lawful only if conducted for the benefit of “worlssr

It should be noted that almost all collective agrerts contain no-strike clauses, in
which the union undertakes to maintain industreslge and the parties obligate
themselves to settle disputes arising when thesaggat is in effect by mediation and
arbitration. In the past unions, especially workeassnmittees, often violated these
provisions. However, with the decline in union powke willingness of the central
Histadrut leadership to authorize most strikes, thed_abour Courts efforts to
emphasize settlement of disputes by collectivedangg, there have been fewer such
illegal strikes.

Employers may not discharge workers for particgratn industrial action, according
to recent National Labour Court judgments, mentibaleove, and an amendment to
the Settlement of Labour Disputes Law

The National Labour Court held that lockouts agalenly if they are defensive, ie,
in reaction to a partial or full strike. Requirerh&r advanced notice of industrial
disputes also apply to lockouts.

An employer is not obligated to pay wages to stgkivorkers. Under certain
circumstances partial strikes entitle the employegzartial wages. In some cases,
negotiations between the parties result in a retireareimbursement of pay for all or
part of the strike. The Histadrut and Manufactur@ssociation have strike funds
which sometimes pay those involved in industriaivity.

X. SETTLEMENT OF LABOUR DISPUTES:

Prior to the founding of the State in 1948 thers wavell developed system of
dispute settlement based on negotiations, mediatidrarbitration. This system was
widespread and encompassed most workplaces diwerngetriod of high union
density. As the unionized sector of the workforeelohed the extent of collective
bargaining and dispute settlement also declinedayodispute settlement thru
negotiation between worker representatives and gemant exists in only a third of
the workforce. The rules relating to dispute set#at at the unionized workplace are
determined by collective agreements. The partietscpzating in dispute settlement
are the management and union representatives tavel$: plant, local work
councils, work committees, national unions and ebercentral Histadrut leadership.

In the non-organized sector of the workforce mdshe workers have no means of
settling grievances or disputes other than disonsswith their employer and filing a
case in the Labour Court, if they have a legaltriglowever, in many high-tech



companies there is a company established grieyanocedure which affords
workers’ limited rights to present their grievantesnanagement on various levels.

The laws prohibiting sexual harassment have redu@neployers to establish an
internal procedure for allowing workers to complagainst sexual harassment. In
addition, the work safety laws require the empldgegstablish joint management-
worker safety committees, in which workers can @négrievances and suggestions
concerning work safety.

While there is no law compelling arbitration or rmegobn of labour disputes, ADR is
rapidly developing. The Labour Courts have beeivadh this area, establishing
internal programs for mediation at no cost to tadips, with lay members as
mediators. The courts have also established depatsmvhich handle case
management, including referring cases to privatdiaten and arbitration. In 2001
1,383 cases were settled by private mediators @¥B8dy internal Labour Court
mediators (lay members). In 2002 these figureegpected to rise and, in addition,
about 2,500 cases should be settled in pre-trsgices conducted by a judge or
registrar. The Labour Courts have adopted an ADRefmany door courthouse”,
including mediation, arbitration, early neutral xion, pre-trial hearings and trials
before the court panel (judges and lay members).

The mediation officers of the Ministry of LabourcaWelfare are empowered to
mediate and arbitrate disputes in the private se€tee governments’ refusal to allow
them to mediate public sector disputes has gréatlied their role in dispute
settlement.

The government and Histadrut established in th&®'$9%¥ body to arbitrate economic
or mixed economic-rights disputes. However, subimmssf disputes to this body is
voluntary, only a few disputes are submitted ts thody each year and it has not
made a significant contribution to the settlemdnabour disputes.

XI. ISRAEL AND THE ILO

The State of Israel joined the ILO in 1949. As ats8 May 2002 it had ratified 45
ILO Conventions, of which 42 were in force for tmuntry.List of ILO Conventions
ratified by Israel.
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