National Labour Law Profile: Malta

General information

Officially the Republic of Malta or Repubblika Tadlla, is a small though
strategically important archipelago in the cenialditerranean Sea. The Maltese
Archipelago is not a federal state and therefosertwaprovincial structure. It has
traditionally been administered exclusively fromlietia, the capital city.

Historically, experiences of local government haeen brief and transitory, such as
during the French Occupation of the islands (17880} and the Civic Council on the
smaller island of Gozo (1960-1973). Villages or Tewvere communities and
decision-making units in a non-secular sense, ashas of the Catholic Church.
Since November 1993, the first in a series of lecaincil elections were introduced.

The territory of the Maltese Islands is now dividetb 67 different localities (53 in
Malta; 14 in Gozo & Comino) each with its own demaically elected local council.
By means of a gradual process of devolution, looahcils are now responsible for
the upkeep of public spaces and gardens, fixingna@idtenance of road signs and
markings; communication services. They will in fgtle also responsible for tourist
and transport services; and the setting up andmgrof nurseries, child care
facilities, kindergartens, state schools, healtitres, state pharmacies and senior
citizen homes.

Since Gozo is a separate geographical componéhe dflaltese state, it enjoys a fair
degree of administrative autonomy. Gozo has its Bighop since 1865; its own
Minister in the Cabinet of Ministers since 1992¢amill be entitled to separate
Objective 1 Status when and if Malta as a wholeddbat status as an eventual
member of the European Union.

The country gained independence from the UK in &aper 1964. Its first
Constitution of 1964 was substantially amendedeéednber 1974 and again in 1987.
Its legal system is based on English common lath towever many elements of
Roman civil law. The 1964 Independence Constitytiorder which Malta was a
constitutional monarchy and parliamentary states armended in 1974 to make Malta
a republic within the Commonwealth.

The total area of Malta is 316 square kilometrespbopulation in 2004 was slightly
less than 400,000.

Malta became a Member of the European Union oiMagt2004.

Constitution

Though still a British colony at the time, Malta swgranted its first constitution in
1835, although the English Governor maintainedtigali control, assisted by a
prominent group of Maltese business people. UrfteCionstitution of 1964 Malta
became an independent which recognised a monakréhinaof government. The
Head of State of Malta remained Her Majesty Qudeabketh Il of the United
Kingdom and her executive representative in Maka the Governor General. This



arrangement was amended as from 13th Decembenili§Ythe coming into force of

a Republican Constitution. Then, the monarchicaineint was replaced by a local and
civil one; the President of the Republic, now a tdsé national, became the Head of
the Maltese State.

TheMaltese Constitutiowonsists of eleven separate chapters as follows:

The Republic of Malta - the distinguishing characteristics of the Maltese Republic: language,
territory, religion, national anthem, national flag and the constitution to be the supreme law.

Declaration of Principles - the obligations of the State to its citizens with respect to right to
work; promotion of culture; compulsory and free education; protection of artisan trades; social
assistance and insurance; encouragement for entrepreneurs and co-operatives; protection of
work, hours of work and of women workers.

Citizenship — its regulation via birth, descent and registration.

Fundamental Rights and Freedoms of the Individual —the basic protection and guarantees a
Maltese citizen enjoys by right: protection from discrimination, forced labour, deportation,
inhuman treatment, lack of privacy, hindered freedom of movement, worship and expression;
respect for right to life.

The President — the office and its functioning when the post is vacant.

Parliament - its composition via the election process; its powers and procedures; its
summoning, prorogation and dissolution.

The Executive — matters relating to the role and functions of the President, Cabinet, Prime
Minister, Ministers, Parliamentary Secretaries, Leader of the Opposition and Attorney
General.

The Judiciary — appointment, tenure and function of Judges, and Magistrates.

Finance — regulation of financial matters, including the Public Debt, the Consolidated Fund
and Contingencies Fund; the office of the Auditor General.

The Public Service — regulation of appointment of public officers and certain conditions of
their service; protection of pension rights; the Public Service Commission.

Miscellaneous — other matters, including the Broadcasting Authority and the Employment
Commission.

Amendments: Most articles in the Constitution require a two-thirds majority in the House of
Representatives in order to be repealed or revised. The key amendment to the 1974
Constitution is Article 52 — enacted via Act 4 of 1987 and refined by Act 11 of 1996. This
guarantees that a political party which has obtained an absolute majority of first count votes in
a general election will always get a majority of seats in the House of Representatives. Such
an amendment was agreed upon by the two political parties represented in Parliament after
the anomalous 1981 general election results —where the Nationalist Party obtained some 51%
of the votes cast; but a minority of elected deputies.

Head of the State

The Head of the State is a President appointetidaltese Parliament, which is
elected by universal adult suffrage for a termiwé fyears and is basically derived
from the British model. Local features include g chamber with 69 members,
while election is by proportional representatioonfr 13 electoral divisions. An
amendment adopted in 1987 guarantees a majorgigaif to a party receiving more
than 50 percent of the total votes in the gendeatien. The two major parties are the
Nationalist Party (PN) and the Malta Labour PaMy_P). The last elections were
held in April 2003, and gave a majority to the PN.



Head of the Government

The Head of the Government is the Prime Minister.drdshe is appointed by the
President and must be a Member of the House ofdReptatives who, in the
judgement of the Presideistthat person who is seen by the President to amdm
the support and loyalty of a majority of deputiéected to the House of
Representative§.he President invites such a person to form amowvent after the
results of a general election are announced. Pah& must be summoned within two
months of the announcement of the result of a geeézction; and the maximum
length of its mandate is five years after the adts first sitting.

The Legislative

Malta has a unicameral legislative assembly, wils@ats since 1976. Since 1971,
only two political parties have been representeariiament. No independent
candidate has managed to secure election to Paniasince 1962. The country’s
electorate is neatly cleft between support foritadta Labour Party (MLP) and the
Nationalist Party (NP). The largest number of vaegarating the two parties over
the last 30 years has been 13,000. Malta is theEunopean country with such a
bipolar situation. The loyalty of deputies to theety line is very strong and no
discrepancies from party policy are tolerated. Theans that the Prime Minister has
an automatic, though slim, majority in the Hous&epresentatives, unless there is a
rebel in the party ranks. This also means thap#ssage of all legislation, as well as
the nomination of the Head of State may proceedowitthe support of the
Opposition — except for amendments to the Congtriutvhich require a two-thirds
majority.

How are laws adopted?

Law Drafts are prepared by the Office of the AteyiGeneral and may be preceded
by a period of public consultation as a White Pa#rce placed on the agenda of
Parliament, they proceed through different staggsdemary and sectoral debates with
typically detailed discussions taking place in @@mmittee Stage. The President, on
the advice of the Prime Minister, eventually sigags, or parts thereof, into force.
Such laws are promulgated via the Government Gazett

The impact of international iaw in internal iaw

Being a small open island economy dependent ofgioiavestment and on
participation in international trade, Malta is imiadly exposed to overseas
developments and is obliged to update its legigatbrpus to take on board
international developments, thus maintaining orrionpng its competitiveness and
guality of its services. In this vein, amendmenttegislation on competition,
companies, business promotion and removal of |&yiesa barriers are a reflection of
a need to ensure conformity to international berakshas well as to honour Malta’s
obligations as a member of the World Trade OrgaioisaThe large majority of
changes and additions to local legislation sinc@18ave been related to the
country’s alignment to the acquis communautairthefEuropean Union, given
Malta’s application for EU membership. This applica was lodged on July 16th
1990, and Malta became member of the EU on 1st20ay.



The judiciary

Consisting of professionally trained judges and istegtes, the judiciary enjoys
security of tenure, other than in cases of proymrsa. The Constitutional Court has,
on occasion, obliged a repeal of legislation.

Labour rights in the Constitution

The right of all citizens to work and the statedterin promoting the conditions to
make this right effective is recognised by Malth9%74 Republican Constitution. The
Constitution also upholds a number of workers’ tgglsuch as the maximum number
of daily working hours, a weekly rest day, minimwaarking age, gender equality,
professional and vocational training for workem@ntributory social insurance and the
provision of the means of subsistence for thosélerna work.

Labour regulation

The Stevedores and Port Workers Ordinance of 1889re Factories Ordinance of
1940 were the first attempts at establishing thgesand working hours applicable to
specific industrial activity in Malta. But it wake dramatic setting up of the General
Workers’ Union in 1943, which spearheaded a spateerdue labour legislation.
The GWU, set up during wartime on 5th October 12d&ady commanded some
22,000 members in 1944 when the national labowefaras around 80,000. In this
way, trade unions in Malta, which had been regestefficially since 1919, were only
provided a legal code of operation for the firstdiwith the Trade Unions and Trade
Disputes Ordinance of 1945. In particular, trad®uos and their members were
provided with immunity from actions of tort in resy of any offence committed in
contemplation or furtherance of a trade disputéhémeantime, the then Director of
Labour & Social Services took on the duties of Regr of Trade Unions. Health,
Safety & General Welfare Regulations to complentieatFactories Ordinance were
promulgated in 1945. These were eventually followgather regulations, including
those relating to building and steam boiler saéetgt to night work for women, in
1951.

Following the election of Malta’s first-ever LaboGovernment in 1947, a
Conciliation & Arbitration Act was promulgated i®48. This laid down the
machinery to be used for the settlement of tradpudes, including a Court of Inquiry
and an Arbitration Tribunal; but it excluded alllnairy and civil service personnel
from its remit. This statutory exclusion of pubtitficers from the scope of specific
labour law is still maintained. The Essential Siggphnd Services (Settlement of
Disputes) Regulations of 1952 were intended togutatitizens from any attempt by
trade unions to hamper the provision of essentijppkes or services. An
Employment Service Act in 1955 gave birth to a biaéil Employment Board which
stipulated the conditions for the registrationted inemployed.

Legislation on individual employment relations
The key piece of legislation on individual laboalations, replacing the already

outdated Trade Unions and Trade Disputes Ordindrasebeen the Conditions of
Employment (Regulation) Act of 1952. Known as CERAjs fundamental piece of



legislation survived half a century laying downradd range of policies concerning
the regulation of the relationship between emplsysrd employees, now considered
as a contract of service. It protected employmeatit males for payment of wages,
overtime, sick leave and vacation leave; as weltam its abusive termination.
Wages were considered as privileged debts. TherDeeat of Labour was boosted
with the additional duties of inspection and enéonent. Under CERA, a whole range
of wages council orders, set up by specificallystibuted Wages Councils, started
fixing specific conditions of employment as wereuhed applicable in specific
sectors. Amongst the first, one finds those goveyi@inemas & Theatres as well as
Public Transport. Another novelty was the Labouailp a national advisory body
intended to submit recommendations for statutooyigions to the Minister,

including advice on the number and constitutioh@ages Councils. Thus, the Wages
Councils and the Labour Board were pioneers irotfexation of legally-backed
tripartism and social dialogue in Malta. Intereghyn the first official international
involvement by Malta in labour relations took plagigh the formal participation of
Government, employer and trade union representativannual Geneva Conference
of the International Labour Organisation in 1955.

Legislation on collective labour relations

The key piece of legislation on collective labogiations has been the Industrial
Relations Act of 1976, known as IRA. This Act coldated the Trade Unions and
Trade Disputes Ordinance of 1945 and the Conala&i Arbitration Act of 1948,
while introducing new features which reflected depenents in national collective
labour relations: these included the issue of unemognition; the possibility of
ordering reinstatements in cases of unjustifiechdisals; the separate registration of
trade unions and employer associations; and thiegeip of an Industrial Tribunal. A
schedule of medical personnel expected to proweddce at all times was included
with the Act. A section setting up a Joint NegatigtCouncil for the regulation of
disputes in the public sector was included in tioe-Abut was never brought into
force.

Recent reforms

Since 1990, a new set of labour legislation has Ipeemulgated. This has had the
effect of adjourning the legislative machinery torent challenges — such as the
flexibilisation of employment patterns, includingygical work; the key role of
training in facilitating return to employment; ano@rn with occupational health and
safety; and the full details of the social poliegime of the European Union’s acquis
communautaire. With Act 35 of 1990, an Employment&ining Corporation took
over the Database (Work Book), Training & Inspeater~unctions of the former
Labour Department; and a National Employment Autiioeplaced the former
National Employment Board. With Act 7 of 1994, anGuission for Occupational
Health and Safety was set up, and then replacesh lfyccupational Safety & Health
Authority by means of Act 28 of 2000. A ProtectiminPersons with Disability Act
(2000) and a Gender Equality Act (2002) ensureiapawchanisms for the
elimination of discrimination.

As far as national structures for social dialogreea@ncerned, a Malta Council for
Economic and Social Development Act was promulgatetheans of Act 15 of 2001,



setting up the MCESD on a legal footing for thetfirme. The MCESD had been
operating as a national vehicle for social dialogné consultation amongst
Government, employers and trade unions for a nummibgears, with the first formal
attempt during an incomes policy accord over theopel990-1993.

But by far the most momentous reform of all haslibe passage of tliEemployment

& Industrial Relations Act (Act 22 of 2002) his is a consolidated piece of legislation
which replaces both CERA (now Title I of the newt)p&and IRA (now Title II). The
Act arrives after almost of decade of consultaiod debate, including moments of
high drama; it is divided in the following manner:

Title 1 - Employment Relations

Part | - Employment Relations Board

Part Il - Recognised Conditions of Employment

Part 11l - Protection of Wages

Part IV - Protection against Discrimination related to Employment
Part V - Termination of Contracts of Service

Part VI - Enforcement and Non-Compliance related to Employment
Part VII - Administration related to Employment

Title Il - Industrial Relations

Part | - Organization of Workers and Employers

Sub-Part 1 Status, registration and conduct of trade unions and employer’s associations
Sub-Part 2 Restrictions in legal liability and proceedings and on union membership

Part Il - Voluntary Settlement of Disputes

Part 11l - The Industrial Tribunal

Title 1ll - Supplementary Provisions

Schedule to the Act
Other sources of labour regulation

Apart from the law there are other sources of lalvegulation in Malta today. These
consist of:

Administrative regulations

Public officers have their conditions of employmesgulated by means of EstaCode,
a series of Circulars issued by the Managemen®Pansbnnel Office (the former
Establishments Division) within the Office of tharRe Minister.

Collective agreements

Some 230 collective agreements regulate the conditof employment of around
25,000 employees in the Maltese private sectourat@ third of the total gainful
employment in this sector. Most of these agreemamt®nterprise specific.



Arbitration awards

The awards of the Industrial Tribunal serve asrechmark to future awards,
especially in the clear absence of any provisi@sgnibed at law. For example, ever
since 1977, specific occupational groups withiregurises have been able to
negotiate their own specific collective agreemeiatowing a ruling of the Industrial
Tribunal.

Judicial decisions

A number of landmark judicial decisions also retgikhe practice of labour
regulation. The latest such ruling was by the Cotidppeal in May 2001,

overturning a decision of the Inferior Courts andfrming that industrial action

taken by a trade union at Malta Freeport in Jani@888 against measures announced
in the Government’s Budget was legitimate; howethex blockade of the Malta
Freeport was abusive and illegal as this did nasttute peaceful picketing.

Web links to major sources of the labour law

Ministry of Justice web site
Employment and Training Services Act, 1990

Equal Opportunities [Persons with Disability] Act (Act 1 of 2000): Chapter 413 of the Laws of
Malta.

Business Promotion Act (originally Act 21 of 1988): Chapter 325 of the Laws of Malta.

Occupational Health and Safety [Authority] Act (Act 28 of 2000): Chapter 424 of the Laws of
Malta

Malta Council for Economic and Social Development Act (Act 15 of 2001): Chapter 431 of the
Laws of Malta.

Employment and Industrial Relations Act (Act 22 of 2002): Chapter 451 of the Laws of Malta.
Contract of employment

References to legislation in the text and text wimsl below are all to the
Employment & Industrial Relations Ac2002. This law defines the contract of
employment or "contract of service" as agreement, (other than service as a
member of a disciplined force) whether oral or intivg, in any form, whereby a
person binds himself to render service to or tamaok for an employer, in return for
wages.The law adds to in so far as conditions of emplaynaee concerned the
definition of contract of employment includes amesgnent of apprenticeship.

Unlimited and fixed-term contracts of employment

The parties to a contract of employment can frdebgrmine whether the contract
will be agreed upon for an unlimited period of tiorefor a fixed-term. However,
where an employee has been retained in employnftentlae date of termination of a
contract of service for a specified time or hasnbeeemployed by the employer for a
fixed or indefinite term within one year from thatd of termination of a contract of
service for a specified time, the conditions of &yment shall not be less favourable
than those which would have been applicable haddh&act of service been for an
indefinite time and the aggregate probationaryqaeshall in no case be longer than
six months.



Furthermore, the conditions of employment in adixerm contract shall not be less
favourable than those which would have been aggkdaad the same contract of
employment at the same place of work been for definite time, unless different
treatment is justified on objective grounds. The &so states that any employee on a
fixed term contract of service whose contract hgsred and is retained by his
employer shall be deemed to be retained on animtieperiod contract if the said
employee is not given a new contract of servicéiwithe first twelve working days
following the expiry of the previous contract (a8 and 34 of the Employment and
Industrial Relations Act).

Special contracts of employment

There is no scope for recognising special contmaicesnployment, as may occur in
relation to persons who are notionally self-emptbigat who are dependent for their
income on one main contractor.

Probation

The probationary period base line is six monthsughout, but extended to one year
for salaried positions of responsibility. Duringppation the employment may be
terminated at will by either party without assigminy reason, provided that a week’s
notice of the termination of employment is giverthie other party in the case of an
employee who has been in the employment of the sanpdoyer continuously for
more than one month.

Suspension of the contract of employment

The suspension of one or more employees constidésnate ground for declaring

a trade dispute. Any such suspension must be astigoy a “good and sufficient
cause”. Workers’ earnings are protected at lavgrsodeduction affected to wages in
the eventuality of a suspension is actually a iimposed on the gross wage packet, as
is explained below.

Termination of the contract of employment

Under the Law an employer may dismiss the emplayekthe employee may
abandon the service of the employer, without givingce and without any liability
to pay compensatiaih there is good and sufficient cause for such dismissal or
abandonment of service. However, the law also §pschat the following may not
be considered as a good and sufficient cause:

that the employee at the time of the dismissal was a member of a trade union, or is seeking
office as, or acting or has acted in the capacity of an employees’ representative; or

except in the case of a private domestic employee, that the employee no longer enjoys the
employer’s confidence; or

that the employee contracts marriage; or
that an employee is pregnant with child or is absent from work during maternity leave; or

that the employee discloses information, whether confidential or otherwise, to a designated
public regulating body, regarding alleged illegal or corrupt activities being committed by his
employer or by persons acting on the employer’'s name and interests; or



that the employee has filed a complaint or is participating in proceedings against the employer
involving alleged violation of laws or regulations or is having recourse to competent
administrative authorities; or

that the business in which the employee is engaged has undergone a transfer of ownership,
unless he proves that the termination is necessary for economic, technical or organisational
reasons entailing changes in the workforce.

Notice

A contract of employment for an indefinite time nmiagyterminated, by giving notice,
by the employee without assigning any reason arttidgmployer, only on grounds
of redundancy: However, notice of termination ofpbsyment may not be given
during maternity leave or during the period of ipaeity for work or during such
other period as the Minister may prescribe.

The period of notice varies depending upon the @iskength of service, as
following:

for more than one month but not more than six months of service: one week;
for more than six months but not more than two years of service: two weeks;
for more than two years but not more than four years of service: four weeks;
for more than four years but not more than seven years of service: eight weeks;

for more than seven years of service, an additional 1 week for every subsequent year of
service up to a maximum of twelve weeks;

longer periods of notice may be agreed by the employer and employee in the case of
technical, administrative, executive or managerial posts.

Severance payment

There is no statutory provision for severance paymat law. However, it is common
practice for trade unions or individual employersiegotiate or offer severance
payments in specific cases, especially in mattecelective redundancy. Such
measures may also be enshrined within extant ¢okeagreements.

Termination upon retirement

According with the law an employer can terminate émployment of an employee
when the employee reaches retirement age as defiried Social Security Act.

Unfair dismissal
The law definesinfair dismissalin the following terms:

(a) the termination by the employer in respechat tvorker of a contract of
employment for an indefinite time (other than prtodraary employment as defined in
this Act) being a termination which is not madeeobn the grounds of redundancy
or for a good and sufficient cause in accordandh thie relevant provisions of this
Act or any regulations prescribed hereunder; or

(b) which is made in contravention of the provisaf article 64(4) (refers to acts
done by a person in contemplation or furtherance tofide dispute and in pursuance
of a directive issued by a trade union); or



(c) which, though made on grounds of redundandgroa good and sufficient cause,
is discriminatory as defined in this Act or anyukdions prescribed hereunder;

and includes any failure by the employer to re-@ygluch person or to re-employ
him as provided in article 36(3).

Remedies in case of unjustified dismissal

The Industrial Tribunal now enjoys exclusive juretibn to consider and decide all
cases of alleged unfair dismissals, including thadsemployees under a fixed-term
contract of employment. In cases where the IndalsIribunal finds in favour of the
dismissed employee it may order reinstatement wth@nsiders that it would be
practicable and in accordance with equity, foragbmplainant to be reinstated or re-
engaged by the employer. In other cases the Tribiiiarder compensation only.
Typically it will not order reinstatement when temployee occupied a position of
special trust nor in cases where the employee tiaswade a specific request for
reinstatement. In such cases the Tribunal will oedkequate compensation only. To
this end the law prescribes thatdetermining the amount of compensation, the
Tribunal is to take into consideration the real dages and losses incurred by the
worker who was unjustly dismissed, as well as otireumstances, including the
worker’s age and skills as may affect the employpetential of the said worker.

Termination at the initiative of the employee

A contracted employee is bound to give notice todmployer, in accordance with
the notice periods already specified.

Hours of work

Legal Working Time. Usual working time. Overtimeda@vertime Rates: The
Constitution of Malta (Article 13[2]) lays down thall workers shall have, and
indeed may not renounce to, one day of rest pekwasevell as paid leave; the same
article also states that national legislation sétitlulate the maximum statutory
number of normal working hours. While the provistordo so does exist at law, no
nationally defined ‘working week’ across the boaxists.

The new labour code comes along at a time whendhditions of employment of
many specific sectors continue to be regulatedplegific wage regulation orders.
These still allow specific occupational groups &vé a normal working week in
excess of 40 hours. Examples include cinemas aadrds (46 hours); drivers of
hired cars (46 hours); paper, plastics, chemiaadispeetroleum (44 hours); public
transport (48 hours). In the case of other occopatisuch as teachers, the normal
working week for full-timers is of 28 hours.

Specific working time patterns and arrangementsyedsas payment terms, are
negotiated and included in a variety of collectiggeements. Overtime rates are
typically calculated at ‘one and a half’ times ti@mal hourly rates on weekdays
(150%) and at twice the normal hourly rate on Syadad public holidays (200%).



According to a 2001 survey by the European Fouoddor Living & Working
Conditions, the average length of the working wieeldalta is 40.4 hours.

The ratification of the ‘48 Hour’ Directive (93/1LC) will oblige employers to
refrain from engaging employees on overtime agaivest will, where and if they
exceed a 48 hour week. So far, employees haveerot &ible to refuse overtime
requests from employers.

Paid leave

The number of days of paid vacation leave is ngallg codified: it has rather been
the subject of national standard orders. Curreetiyployees enjoy the equivalent of
five working weeks plus four days of paid vacatieave per annum. They also
benefit from 14 public holidays with pay per yeahould any public holiday fall on a
day of rest, employees are compensated by an awaiaitiay of vacation leave.

In specific industries, such as manufacturing, r@mkwholesale, education and
hospitality, it is not uncommon for employees teetall or part of their vacation
leave during company/statutory shutdowns.

Maternity leave and maternity protection

The minimum provisions outlined below will be upeidtat law by new regulations
being enacted by the Minister in exercise of thegrs of Article 10 of the
Employment & Industrial Relations Act (2002), andigh will repeal existing
regulations.

Protection of women workers during pregnancy and af ter childbirth

By means of Legal Notice 92 of 2000 which came fotgee on January 1st 2001 and
which replaces Legal Notice 184 of 1996, Malta ingslemented the provisions of
Council Directive 92/85, which establishes measuresded to improve the health
and safety of working women who are pregnant, astedelivered a baby or are
breastfeeding. It protects such workers from disalisesulting from their condition;
and obliges a minimization of exposure to risketigh the adjustment of working
conditions or through the temporary transfer toth@oactivity. If any of these two
measures is not possible or feasible, then speaidlleave must be made available. A
non-exhaustive list of physical, chemical and kgotal agents, processes and
working conditions to which such women workers muitbe exposed or must not
be allowed to perform is provided. Night work is@hot allowed during pregnancy
and up to 13 weeks following childbirth.

Maternity leave, cash benefits and other entittemen  ts during pregnhancy and
maternity leave

The same Directive provides for a period of 14 vgegtkuninterrupted maternity
leave, to be taken before or after delivery. Matemrking women have long enjoyed
the right to thirteen weeks of fully paid materniggave. With the latest extension,
they now enjoy 14 weeks of maternity leave, of wHi& are fully paid. A period of
six weeks of the maternity leave shall in all cdseswvailed of after delivery.



Daily breaks for breastfeeding

There are no specific provisions to facilitate stéseding for working women in the
law in Malta.

Parental leave

With the coming into force of the new Act, the matwr adoptive working parent of
a child will become entitled to three months ofgrdal leave without pay, as long as
the child is not older than 8 years of age. SinpelA 996, one year of unpaid
parental leave has been allowed to public officRrsadditional three years of unpaid
parental leave was also made available to publices$ as a career break. Since
December 1999, public officers could also benedibf special unpaid leave of one
year in order to foster a child.

Other leave entitlements

Sick leave

Public officers have their sick leave and sick eeaenefit entittiements regulated by
the Estacode (Chapter 5.3.2.6). The sick leavél@mint of other workers in the
para-statal and private sectors is regulated bpttesions of the respective
collective agreements. Otherwise, sick leave isrd@hed on the basis of the wage
regulation orders specific to particular employmsentors.

Urgent leave

All employees, whether full-time or part-time, ar@w entitled to time off from work
on grounds of force majeure for urgent family reesim those cases of sickness or
accident were the immediate presence of the emplsy@dispensable. An employer
is bound to grant to every employee a minimum offteurs with pay per year as time
off from work for urgent family reasons as spedfia the respective regulations.

Educational leave, leave for trade union purposes 0 r because of the holding of
public office

Malta has not ratified ILO Convention No. 140 (PRducational Leave). However,
provisions in most collective agreements at enisggdevel allow designated trade
union officials in such enterprises to participatefull pay in educational activities
organised by their trade union during their workiimge. The Public Service regularly
grants time off for educational purposes to dedephafficers; and in most cases
encourages educational pursuits by rewarding tbeessful completion of certain
recognised courses with financial rewards (sucillagrances).

Minimum age and protection of young workers

Schooling is compulsory in Malta until the compbetiof one’s sixteenth year;
although around 800 young persons at any time mlpimission from the Education
Division to forego schooling and seek employmerd ttuparticular family reasons. A
certain amount of informal child labour is toleihia small family businesses,
especially in the summer months.



Special measures of protection for young workers

By means of Legal Notice 91 of 2000 which came fotee on January 1st 2002,
Malta has ratified the provisions of Council Dirieet94/33/EC regarding the safety
and health of young workers up to the age of 18sy&is includes: the prohibition
of all night work between 12.00 mid-night and 4 a.tne importance of adequate
supervision at work; the guarantee of a minimunh pesiod of 30 minutes if daily
working time is 4% hours or more; and an entitlemenwo, preferably consecutive,
days of rest which shall, in principle, include@8ay. The maximum length of a
working day and of a working week for young workars 8 hours and 40 hours
respectively.

The legal provisions in place also prohibit youttesn working in those situations
where the work is objectively beyond their physi@apsychological capacity;
involves harmful exposure to a variety of agent$ ememicals — including toxins,
carcinogens, biological agents and radiation; imeslrisk of accident which finds
youths particularly ill-prepared; and involves hbalsks because of extreme cold or
heat or from noise or vibration. Derogations framy auch prohibitions are possible
only in cases where such exposures form an indssi® and supervised component
of certified vocational training.

By the powers at law, the Prime Minister may priscspecific working conditions,
including terms of remuneration, for workers whe bass than 18 years of age. The
national minimum wage applicable for workers agéd/dars and 17 years is slightly
less than that of workers of age 18 or above.

Equality

Prohibition to discriminate: The right of Maltesézens to non-discrimination on the
basis of sex, race, nationality, religion and pcdit opinion is enshrined in the
Constitution. Non-discrimination is extended by #fw beyond the remit defined by
the Constitution to include: marital status, pregneor potential pregnancy, sex,
colour (meaning race), disability, political opiniaeligious conviction or
membership in a trade union or employers’ assaxiatibut does not include age.

Other grounds for discrimination

Maltese legislation now includes a specific refeeeto protection from
discrimination in the case of pay for work of equalue; other than and distinct from
equal pay for equal work. The provision of equal fra equal work has been
established at law in Malta since 1976.

Furthermore, other categories of employees, inotwvhistle-blowers’, are also
protected from discrimination or victimization. $hincludes protection from the
possibility of unfair dismissal.



Sexual harassment

There is no definition of sexual harassment at ldawever, provision for protection
of employees from sexual, including non-physicakassment is duly provided in the
new Act.

Pay issues

Minimum wage

Malta has had a national minimum wage since 191 i€ adjusted by ‘cost of
living’ increases based on the inflation of theyimas 12 months, which are
legislated via National Standard Orders. The mimmwage has gone up from Lm 10
(approx. € 23.50) per week in 1974 to Lm 53.13pfap. €124.86) as of 1st January
2003.

Wage-fixing machinery

There is no national or sectoral wage fixing maehynother than that for the weekly
minimum wage as described above. Otherwise, rematiogris determined on the
basis of collective bargaining at enterprise lerein the absence of recognised trade
unions, by free individual bargaining.

Protection of wages

Part 3 (Articles 11 to 25) of the Employment & Iisthial Relations Act addresses this
issue in detail. Wages are to be paid in full egiutar (4 weekly) intervals and directly
to the employee concerned, unless the employeemats otherwise, and in legal
tender. In case of insolvency of the employer, @ayn by any employee in respect
of a maximum of three months of the current wageapke by the employer to the
employee, and compensation for leave to which thel@yee is entitled, together

with any compensation due to the employee in c@natbn of the termination of
employment, or any notice thereof, shall constitupgivileged claim over the assets
of the employer and shall be paid in preferencaltother claims whether privileged
or hypothecary. However, the maximum amount of wodskclaim protected by the
privilege shall not exceed the equivalent of theamal minimum wage payable at the
time of the claim over a period of six months.

Furthermore, in accordance with European Dire@®©87/EC, a Guarantee Fund is
being set up to provide funds, initially paid for the state, when such privileged
claims due to employees cannot be paid out ofrtbelvent employer's estate.

Trade unions

Trade union registration

The Act stipulates the manner in which a trade mimsaegistered with the Director of
Employment & Industrial Relations, who doubles sgle Registrar of Trade
Unions. The obligations of registration includenaimum of seven members; the
endorsement and deposition of a statute; an upda¢ecbership list on an annual



basis; annually audited accounts; and access teeitsbership records by the
Registrar.

Trade union recognition

Trade Union recognition is referred to, but remaindefined at law. Practice has it
that a trade union which can command the suppatsinple majority (50% plus 1)

of the workers in a constituency can be reasonaxgcted to claim to represent such
a constituency; employers would then be reasoretgected to recognise such a
trade union for the purposes of collective bargajnon behalf of the same
constituency.

Remedies in case the public authority refuses regis  tration or recognition

The Registrar of Trade Unions may refuse to regasteade union if the applicants
have not been duly authorized, the purposes af#lde union are unlawful, or if the
application for registration or the rules of thede union are deemed not to be in
conformity with the provisions of the Act. Similgsithe Registrar of Trade Unions
shall cancel the registration of an existing tradmn if: the said union has ceased to
exist; has less than seven members; is not in ooitiowith the Act; or has itself
applied for cancellation. In any case, a noticeasfcellation will only take effect two
months after it is issued, and after the involvadypis duly informed. This allows the
trade union concerned the opportunity to choosedke any amends that may be
necessary to avoid the cancellation. Remediesablaito an aggrieved trade union in
the case of cancellation exist in the form of a plzimt lodged in the Court of
Appeal.

Unfair labour practices

The reference to unfair practices in Maltese Laliaw is restricted to that of unfair
dismissals. However, the Industrial Tribunal ashaslthe Civil and Criminal Courts
have, over the years, pronounced themselves orstus.

A bone of contention concerns the use of the syhypsttike. Employers have
complained ad nauseam about the (ab)use of thisrete instrument, particularly
when it affects employers who are not in any wayived in the primary trade
dispute. Furthermore, there is no obligation atfamthe workers in the primary trade
dispute to be themselves on strike for there ta bgmpathy strike by other workers
on the same dispute. The Act here merely stateslpohat:

Another delicate issue is that of trade union indemnity from damages. There have been cases
of industrial action during which equipment has been damaged or broken, possibly willfully,
and during which people have been hurt or injured. Under article 63 of the Law a trade union
or an employers’ association can be made liable in respect of

(a) any negligence, nuisance or breach of dutyltieg in personal injury to any
person, or (b) breach of a duty imposed in conoratiith the ownership, possession,
control or use of property, whether movable or inratue.



Collective bargaining and agreements

The Employment and Industrial Relations Act defities"collective agreement” as
an agreement entered into between an employeneooiomore organisations of
employers, and one or more organisations of empbyegarding conditions of
employment in accordance with the provisions of lamyin force in Malta. However,
the law goes no further in defining what collectagreements are, what they should
contain, and how they are meant to be achieved Atlis only reference is to the
applicability of the minimum wage and the sectoeefic provisions of the
Employment Relations Board, in the absence of ctille agreements. However,
under article 5 of the Law it is stated tfidte conditions of employment prescribed in
a national standard order, or in a sectoral regudet order, or a collective agreement
or determined by voluntary settlement or award uride Title Il of this Act, or
required to be observed by or under this Act, shalthe recognised conditions of
employment for the employees concerfdus means that the law recognizes legally
binding effects to collective agreements, sometiwhgh departs from the British
approach whereby collective agreements are noliydgading.

There existed in April 2002 some 300 collectiveeggnents in the private sector,
affecting the conditions of employment of about 30EMaltese private sector
labour. Some 80 other agreements regulate the totamglof employment in the whole
public and quasi-statal sectors. Most are workednith the whole enterprise as the
constituent base, excluding only top managemem fte deliberations. In a few
other cases however, the basis of the constituisrityat of a ‘specific occupational
category’ such as industrial workers or highly spkexed staff (pilots, air traffic
controllers) or professional employees (architetthe state’s employ; engineers
with the energy corporation). In such cases, theag be more than one collective
agreement in force in the same enterprise.

Parties to collective bargaining

These are typically trade unions on one hand amdnidmagement of the respective
enterprise on the other. In the case of publicuasgpublic entities, the Ministry of
Finance has the final word on the endorsement @saas which have a bearing on
public finance.

Negotiation procedures

The procedure is fairly loose and ill-defined; the kick-off is usually the

notification by a trade union that it commandstiegority of the workers it seeks to
represent as its members. Once this is settledefsmes after industrial action), there
is tacit agreement that the parties recognise etiar for the purposes of collective
bargaining. Parties may conclude bargaining rowvitsan agreement amicably, or
after industrial action. Such agreements usuahlaeteduration of three years, but
may extended by agreement between both sides, élrréwain valid in the absence
of a new agreement coming into force.

An employer may withdraw recognition of a tradeamiand therefore suspend
collective bargaining, if the membership of thedsamion falls below that of a simple
majority of the workers whom it seeks to represent.



A typical collective agreement in the private seetould have the following clauses:

Introduction

. Preamble

. Recognition and Scope

. Period

. Subject Matter

. Management Clause

. Union Security and Functions

. Interpretation

. Collection of Union Dues

. Probationary Period

10. Resignation or Termination of Employment
11. Rates of Pay

12. Hours of Work

13. Payment of Wages

14. Overtime

15. Annual Leave

16. Public Holidays

17. Special Leave

18. Surplus Leave

19. Absences

20. Sickness

21. Injury While on Duty

22. Time Recording and Lateness

23. Notice Boards

24. Social and Welfare Fund

25. Security

26. Promotions and Filling of Vacancies
27. Demotions and Redundancy

28. Reckoning of Seniority

29. Past Service

30. Long Service Awards

31. Attendance Bonus

32. Normal Retiring Age

33. Report On Unsatisfactory Work or Conduct
34. Disciplinary Procedure

35. Grievance Procedure

36. Temporary Suspension of Work

37. Cessation of Work

38. Legislation

39. Exclusion of New Demands

App. 'A' Categories of Employees

App. 'B' Weekly Wage Rates (Clerical and Indirect)
App. 'C' Basic Wage and Base Rates (Direct)
App. 'D' Collection of Union Dues

App. 'E' Medical Certificate

App. 'F' Plant Rules

Workers’ representation in the enterprise

O©CoOoO~NOOOTS,WNE

Malta has a very limited tradition or experiencenairker participation other than
through trade unions. For some time, worker conga#ttwere appointed in a number
of government departments within the civil seniitd978-79, but they fell foul very
soon to a competition between the GWU and the Uih accusations of such
manoeuvres operating within an overall partisaitipal agenda. A period of co-
determination (1971-1974) followed by fully-fledgself-management (1975-1997)
existed at Malta’s then largest firm, Malta Drydeghut, after chronic losses and the



absence of operational reform, the fully-electedrdaf directors was replaced by a
state-appointed board and has today just one dlaaeker-director. Other, sole,
directors elected by and from the workforce occppsitions on a dozen state or trade
union owned or majority-controlled organisationbefle are no workers’ councils or
workers’ committees in Malta today. There are todayexperiences of co-
determination either.

Otherwise, worker representation is strong andieesithrough the ramifications of
trade union organisations. Each trade union woalcehts own representatives
(called shop stewards, in the British traditiongach enterprise, or part thereof,
where it commands representation. These shop stewaae the points of reference
for the rank and file membership and serve as dnenaunication link between the
individual member and the central organisationtewsrd would also liaise with a
Union Group Committee, nominally active at eachkptace. This Group Committee
would be responsible for the coordination of daygdéy issues, as well as for laying
the grounds for a new, or revised, collective agred.

Trade union delegates represent the component® afecision making organs of
trade unions, especially in the larger union orgainons. A delegate is elected by the
membership in proportion to membership strengththaede delegates attend and vote
at general meetings or conferences of the tradenuni

Worker representatives — such as shop stewardsgates and members on the group
committee — are usually elected for two-year peviddcall for nominations is issued,
formally and informally in the respective workplacés is typical in voluntary,
democratic organisations, there is no contestdtipthe majority of the posts and the
incumbents tend to get re-appointed without conieskegates and shop stewards are
identified and known to enterprise management aadisually allowed to go about
their union work, both on and off the premiseshwéasonable freedom. In the case
of the largest unions: GWU, MUT and UHM — a numbgsenior officials — such as
section secretaries - are employed by the tradenyaithough they need to be
reaffirmed in their office every four years. Thatstalso finances the salary of a
number of public officers who are detailed to wasksenior union officials “on
grounds of public policy”. The state’s financiapgwrt depends on the membership
base of the pertinent trade union.

Strikes and lock-outs

The pursuit of industrial action — or, in legalgan, “an act done by a person in
contemplation or furtherance of a trade disputes’ both protected and defined in the
Employment & Industrial Relations Act. Industriati@n in pursuit of a trade dispute
is legitimate and sanctioned by law, as long asriicerns one of the following:

Within the preamble of collective agreements, rtasmal to find references to the
readiness and commitment of both parties to exg@orieable ways of conflict
resolution and to the tacit recognition of anyk&raction as legitimate action of the
last resort.

Only registered trade unions or employer associatean convene a strike or a lock-
out. However, they are first expected to regidterexistence of a trade dispute. With



this indication, and even if the dispute is metafyprehended”, the Director of
Employment & Industrial Relations can take theiative to seek to reconcile the
parties. The Director, or the parties to the digpuatay also refer the matter to a
member of a 5-person Conciliation Panel appointethe Minister responsible for
industrial relations. Should this recourse to vt conciliation fail, then the
Director informs the Minister who, in turn, haslee:

Both parties to a trade dispute may agree at amy td refer the matter to the
Minister requesting arbitration (that is, adjudioatby the Industrial Tribunal); in
which case, the Minister is obliged to refer theterao the said Tribunal within
twenty-one days of receipt. In the case where aitiatory process is already under
way, then it is enough for one of the parties tuest a resort to arbitration for the
same recourse to the Tribunal to take effect. Tispansion of industrial action is
usually a pre-condition for the resort to arbiwatibut this is not established at law.

Strikes in essential services

After a long and often tense debate, Article 6thefnew Act includes a range of
persons who are not protected if they act in coptation or furtherance of a trade
dispute. These include: (a) Air Traffic Controllensd at the Airport Fire Fighting
Section, both at the Malta International Airpolt) (hembers of the Assistance and
Rescue Force set up in terms of the Civil Protecfiot; (c) minimum staff required
to guarantee provide port safety and emergencycssincluding pilotage, mooring,
tug services, fire-fighting, medical health sergiemd pollution-combat services; and
(d) minimum staff required to guarantee that I§eot endangered through the non-
importation and discharge into Malta of wheat, igraiomestic gas, aviation fuel,
diesel, petrol and oil fuel for the operation aftaansport facilities, power generation
and water; (e) such minimum number of persons &raniee the continued
production, provision and distribution of water aidctricity; and (f) such number of
public officers listed in the First Schedule of thet and engaged in offices which are
required to be manned at all times. This SchedoNe fieatures some 370 medical,
administrative and para-medical grades.

Should a dispute arise about the conditions of vebitke workers identified as
performing an essential service (as above), théemaill be deliberated by a special
Joint Negotiating Council and referred to arbitvatin the case of a failure by the
JNC to achieve a unanimous vote.

Effects of legal and illegal strikes

Excesses in industrial action are significant testes of a democratic society. In the
case of the legal but especially illegal actiohs, dtate is usually under strong
pressure from specific political factions on theabtbgical right, as well as in the
name of order and justice, to clamp down hard aarufiteedoms. On the other hand,
such initiatives by the state may be disturbing Bociety where, as reported in a
February 2002 sample survey, 74% of respondentk that Maltese workers have
benefited from the activity of trade unions; 68%esgwith the right to a sympathy
strike; less than 12% think that trade unions hiqmtegress; and only 17% think that
trade unions obstruct restructuring or protect lapykers who deserve to be
punished. Indeed, following industrial action in lk4an August 1999, during which
some 20 GWU senior officials illegally blocked abpia road, they were all taken to



court and accused of criminal action. The much-pi#gd event led to various court
sittings but eventually was abrogated by the gngntif a Presidential pardon to the
‘criminals’.

Lock-outs

Although rare, lock-outs are legal and constitetgtimate industrial action by
employer associations, and usually justified onltagis of protection of capital
assets. The main resort to lock-outs in Maltesastreal relations history has been by
the State as an employer with respect to publicasegs (such as teachers and medical
doctors). there is no definition of a ‘lock-out’latv; however, an employers’
association enjoys the same rights and indemrasestrade union with respect to a
trade dispute; and it is subjected to a registngti@cedure similar to that of a trade
union.

The industrial tribunal

The Industrial Tribunal is an independent entitgtthears and decides trade disputes
referred to it by the Minister for Social Policytae request of one or both parties in
dispute. According with the law the term "tradepdi®" means a dispute between
employers and workers, or between workers and wsrkehich is connected with

any one or more of the following matters:

(a) terms and conditions of employment, or the physical conditions in which any workers are
required to work;

(b) engagement or non-engagement, or terminati@sugpension of employment or
the duties of employment, of one or more workers;

(c) allocation of work or the duties of employmestbetween workers or groups of
workers;

(d) matters of discipline;
(e) facilities for officials of trade unions;

(H) machinery for negotiation or consultation, ater procedures, relating to any of
the foregoing matters, including the recognitionelnyployers or employers'
associations of the right of a trade union to repné workers in any such negotiation
or consultation or in the carrying out of such @auares;

(g) the membership or non-membership of a worker particular trade union;

The Tribunal also has exclusive jurisdiction to ider and decide all cases of alleged
unfair dismissal.

The Tribunal works in panels which are made up diarperson and two other
members, who shall be selected by the Chairpersom fpanels consisting of persons
nominated respectively by trade unions and emp#dgeisociations represented on
the Malta Council for Economic and Social Developine



The decisions of the Industrial Tribunal are ndijeat to appeal, except on points of
law; its awards are binding and cannot be revised o the elapsing of at least one
year after the issue of any such award.

The Tribunal regulates its own procedures, holdstmgs which are open to the
public, and has such powers as are vested in theQiurt, First Hall; these include
the power to summon witnesses, to administer thie arad to appoint assessors.

ILO Conventions ratified by Malta

SeeAPPLIS (ILO database of ratifications, CEACR commseneporting schedule)

Web links

Government of Malta

Employment & Training Corporation (ETC)
Department of Employment & Industrial Relations
General Workers Union (GWU)

Malta Employers' Association

Ministry of Justice

National Statistics Office

Malta Workers' Union
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