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In October 2002, 4000 workers at the ERPM mine near Johannesburg went on strike to 
protest against their low wages.   All the workers were employed by a labour broker and 
they believed that the labour broker was retaining money it had received from the mine 
that should have formed part of their wages.  Until shortly before the strike most of the 
workers believed they were employees of the mine.  The mine terminated its contract 
with labor broker because it had failed to provide an uninterrupted supply of labour 
leaving all 4,000 employees unemployed and the mine without a workforce.  It then 
commenced discussions with National Union of Mineworkers over the number of people 
it planned to re-employ in order to staff the mine.    

In 2009, members of SATAWU at South African Airways the government-owned 
national airline went on strike over a series of demands including one that the airline 
phase out the use of labour brokers over a period of three months.  SAA agreed to phase 
out the use of labour brokers over a period of 12 to 18 months.1 

These two strikes, seven years apart, dramatically illustrate how the growth of triangular 
employment relationships has become one of the most contentious issues in SA labour 
market regulation.  The 2002 strike highlighted the extent to which labour broking was 
being used as a devise to avoid some of the protections of labour law and the impact of 
this on the security of workers.  In the intervening seven years, several studies have 
identified triangular employment as the major driver of trend towards greater informality 
and less protection for workers in South African workplaces.   These studies have 
identified shortcomings in the law and proposed legislative changes.  However, by the 
time of the 2009 SAA strike, the law remained unchanged and an increasing proportion 
of employment was being channeled through the loop-holes in the law dealing with 
labour broking.     

                                         
* BA LLB (UCT) LLM (Warwick); Director, Cheadle Thompson & Haysom Inc Attorneys; Professor 
of Commercial Law, University of Cape Town. 
 
1 Other instances of strikes over the issue of using labour brokers include a strike by members of 
NUMSA in tyre and rubber manufacturing industry in September 2006 which led to Goodyear 
employing directly some 250 workers who has been employed through labour brokers, a practice 
that it had introduced in 2002; members of the SA Municipal Workers Union at Tshwane 
Municipality in May 2008 which led to an agreement to cease using labour brokers and to 
employee these workers directly.  
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The supply of workers by labour brokers (or temporary employment services as they 
have been officially known since 1996) is the most common form of triangular 
employment: an employment relationship involving three parties – the supplying agency, 
the supplied worker and the client or user enterprise.  Triangular employment is an 
international phenomenon and a wide range of different terms to describe the parties to 
the relationship.  Although the 1995 LRA refers to temporary employment services, the 
original terminology of labour broker is still more commonly used, particularly as a term 
of criticism (such as “ban labour brokers”).   
 
Triangular employment can be usefully viewed as an employment relationship in which 
the recruitment, dismissal and employment functions conventionally performed by an 
employer are outsourced to an intermediary while the ‘task side” of the relationship is not 
outsourced. (Davies and Freedland 2004).  The intermediary administers the employment 
relationship while the employer exercises control over the worker’s day to day working 
activities.  Viewed from the intermediary’s perspective, the agency supplies its clients 
with employees to work under the client’s instruction.  Whether, and to what extent,  
these workers are employees and, if so, how the employer’s obligations under law should 
be allocated between agency and user is a complex subject that virtually all labour law 
systems have grappled (and battled) with.    
 
South Africa  
 
South African law first recognized triangular employment when the concept of a “labour 
broker” was introduced into SA law by amendments to the LRA in 1983.  Labour brokers 
were “deemed” to be the employers of individuals they placed with their clients provided 
they were responsible for paying them their remuneration.  The rationale for the 
introduction of the provision was that firms within the growing labour hire sector had 
structured their relationships with the workers they placed so that they were not receiving 
the protection of statutory wage-regulating measures.2  In the absence of statutory 
regulation of this type, triangular employment is not illegal.  However, the issue of 
whether the agency or its client is the employer is a question that needs to be determined 
in each case and different courts The variety of outcomes demonstrates that this is an 
issue not easily resolved by applying the conventional doctrines of contract law; the 
resultant uncertainty works to the disadvantage of the workers involved.  In South Africa 
it is likely that in most instances the user would be held to be the employer because it 
exercises day-to-day control over the placed employee at work. 
 
While the “deeming” approach introduced in 1983 clarifies who the employer of a placed 
employee is, it gave rise to other problems.  Most significantly, employees became 
vulnerable to abuse by “fly-by-night” labour brokers, the so-called “bakkie brigade”.  The 
following scenario became increasingly common.  Workers engaged by a labour broker 
to work for a client would at some stage not receive their wages.  When they approached 
the client (who they often thought was their employer) for payment, the client would tell 
them it had no obligation to pay them as they were not its employees and that their wages 
                                         
2 M Brassey and H Cheadle Labour Relations Amendment Act 2 of 1983 (1983) 4 ILJ 34 at37. 
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had been paid over to the labour broker.  By then the broker had changed phone numbers 
and was uncontactable, possibly conducting business elsewhere.  This was the end of the 
matter for the employees unless they could show some collusion between labour broker 
and user. 
 
The 1995 LRA retains the formulation that the labour broker (renamed as a temporary 
employment service) is the employer of persons they place with clients as employees if 
they assume responsibility for remunerating the employees.  However, the client was 
made jointly and severally liable for breaches of the BCEA, sectoral determinations, 
collective agreements and arbitration awards.  As a result, if a labour broker fails to pay 
amounts owing to its employees, the client for whom the employees worked is liable for 
these payments, regardless of whether or not the client has paid the TES.  The risk of the 
labour broker absconding with the cash or defaulting on its liabilities is therefore 
transferred from the employee to the client.  It was envisaged that this would encourage 
more responsible contracting as enterprises would not wish to be liable for payment owed 
by an agency they had already paid.    
 
However, the concept of joint and several liability does not extend to unfair dismissal 
protections and other matters dealt in the LRA.3  This has encouraged the use of 
triangular employment as a vehicle to deprive employees of employment protection. A 
more technical legal issue has also undermined the efficacy of the regulatory approach.  
The principle of joint and several liability ordinarily entitles a claimant such as a creditor 
to proceed against all persons who are liable in this manner for a debt in the same legal 
proceedings.  The full amount of the debt can be recovered from each person who is 
jointly and severally liable and the claimant bears no responsibility for determining the 
extent of liability of each individual debtor.  This provides an effective remedy for 
creditors and prevents debtors using tactical manoeuvring to delay or prevent payments to 
creditors.   
 
However, the joint and several liability of the client enterprise has not operated in this 
manner. This is because legal proceedings in the CCMA and Labour Court are restricted 
to proceedings between employer and employee.  This has been interpreted as preventing 
an employee from citing a client in proceedings in the CCMA and the Labour Court 
because the agency/ broker and not the client is the employer.  The procedural restriction 
that the CCMA and Labour Court cannot be used to institute proceedings against non-
employers has therefore largely negated the substantive protection of making TES and 
client jointly and severally liable for compliance with the employer’s legal obligations to 
the placed employee.  It appears that the implications of this limitation were not 
appreciated during the drafting of the 1995 LRA. 
 
 
The Act applies to workers who are placed to work with clients as employees.  Whether 
or not they are covered by labour law depends on their relationship with the client.  In 
                                         
3 The initial draft Bill submitted to NEDLAC for negotiation  proposed this but it was removed 
during the NEDLAC negotiations.  The organisation representing the industry lobbied for the 
statute to refer to temporary employment services rather than labour brokers.   
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other words, if their work for the client is that of an employee; they become an employee 
of the agency.  The manner in which they interact with the agency plays no part in 
determining whether they are an employee of the agency.  An agency who places persons 
to work with a client subject to the control and supervision of the client is their employer 
of the persons.4  This is a very significant feature of the statutory approach adopted in 
South Africa and many other countries because the relationship between the agency and 
its employees is, in the absence of this type of “deeming” provision not an employment 
relationship or one that is relatively easy to present as not being an employment 
relationship. 
 
While the initial 1983 provision required labour brokers to register, this requirement fell 
away with the 1995 LRA although registration could arguably have been introduced 
through regulation.   TESs also fall within the broader category of a “private employment 
services agency” in terms of the Skills Development Act (SDA).   The definition of a 
private employment services agency was amended in 2003 to cover TESs and the SDA 
could also have been used as a basis for registering and regulating TESs.   TESs are 
required to register as employers with a range of institutions including the 
Unemployment Insurance Fund, the Compensation Fund, Sectoral Education and 
Training Authorities (SETAs) and bargaining councils.  Clients that contract with labour 
brokers registered with the SA Revenue Services may also utilise the broker to make tax 
deductions and pay these over to SARS.  Despite the multiple registration obligations on 
agencies, none of these institutions have regulatory control over agencies. 
 
In terms of the Employment Equity Act, a client and TES are jointly and severally liable 
for unfair discrimination by the TES on the express or implied instructions of the client.5  
There are two exceptions to the rule that the agency is the employer.  For the purposes of 
affirmative action, a person supplied by a TES placed with the client for an indefinite 
period or for a period of three months or longer is considered to be an employee of the 
client.6  This requires employers to take these categories of employees into account  in 
their employment equity plans.  The client is also the employer for the purposes of 
compliance with health and safety legislation.  This is true of both the OHSA and MHSA.     
 
On the other hand, the agency is the employer for the Compensation for Occupational 
Injuries and Diseases Act.  This exposes clients who use agency workers to a risk that 
they may not have factored in to their calculations: liability for damages if the employee 
is injured at work or contracts an occupational disease.  This is well-illustrated by a case 
that went all the way to the Supreme Court of Appeal.7  Rieck, an employee supplied to a 
poultry company by a labour broker, was taken hostage in a robbery at a shop on the 
poultry farm and bundled into the robber’s get-away vehicle.  Two security control 
employees of the company fired bullets at the car in an attempt to apprehend the robbers 
but injured Rieck.  The company accepted that the security employees acted in the course 

                                         
4 LAD Brokers v Mandla (2001)22ILJ 1813(LAC). 
 
5 Section 57 (1). 
6 Section 57 (2). 
7 Crown Chickens (Pty) Ltd t/a Rocklands Poultry v Rieck 
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and scope of their employment and the court ruled that shooting at the vehicle was 
negligent.  As Rieck was supplied by a labour broker, the company was liable for the 
damages she suffered as a result of the shooting.  If the company had employed her 
directly, she would have been precluded by section 35 of COIDA from claiming damages 
claim against her employer. 
 
Despite section 198 of the LRA using the term “temporary employment service”, its 
application is not limited to agencies supplying temporary employees.  This has allowed 
employers to outsource recruitment and employment functions in respect of “permanent” 
employees and in the process deprive these employees of any security of employment.   
The client’s decision to request an agency to withdraw an employee engaged in this way 
is conveyed from client to agency in terms of their commercial arrangement and therefore 
falls beyond the reach of labour law.  A statutory provision intended to facilitate the 
supply of temporary staff has become a vehicle enabling permanent triangular 
employment of employees who are without any security of employment.   
 
There is evidence that employees are often not aware whether they are employed by an 
agency or by the business where they work.  This emerges from studies of arbitration 
awards as well as sociological studies.  Arbitration awards show that employees who are 
dismissed refer cases against enterprise they consider to be their employer only to be met 
with the defence that their “legal” employer is an agency who recruited them or to whom 
they were transferred. (Theron 2005).  The almost inevitable consequence is that their 
claim for unfair dismissal fails. 
   
The broad terms of the definition of a temporary employment service means that the 
range of persons and organisations that fall within its terms vary greatly.  They range 
from large multi-national corporations and well-established firms that supply particular 
categories of skilled employees to “informal recruiters” such as seasonal farmworkers 
who are asked by a farmer to bring a few other workers to work on the farm.  Provided 
the employer uses the “recruiting” employee as a conduit to pay the other workers, that 
employee becomes a temporary employment service and the farmer is not the employer 
(except for purposes of compliance with health and safety legislation).  The combination 
of the lax regulation of labour broking with the patriarchal employment relations in 
agriculture and high rural unemployment has made “labour broking” a particularly 
effective for exploitation and labour law avoidance in the countryside.8   

                                         
8 An indication of the extent of labour broking in agriculture can be gauged from an estimate in a 
2006 Report that there were 250 labour brokers in the Grabouw area alone.  The person who 
made that statement was a labour broker who said that when he started as a labour broker 12 
years earlier there were only five or six labour brokers in the area.  He is reported as saying that  
“daar het nou sommer agter elke bos ‘n kontrakteur uitgespring”. Exploitative practices include 
farmers refusing to sign a  written contract with the broker and refusing  to pay the minimum wage 
to the brokers.  Another indication of the extent of labour broking in agriculture comes from the 
Wine Industry Ethical Trade Association (WIETA) which audits wine estates for compliance with 
fair labour standards as part of an ethical trade initiative.  WIETA reports that in 2005, two–thirds 
of the sites it audited used labour brokers to supply seasonal workers and some of them used 
several labour brokers. Certain estates require labour brokers to be audited by WIETA.   
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The rationale for “deeming” the agency as the employer is apparent when one examines 
the position of the classic “temp” – an administrative worker on the books of an 
employment agency who undertakes short-term assignments at companies that are clients 
of the agency when their core staff are absent or if there is a sudden demand for extra 
administrative capacity.  These workers have a closer and more continuous relationship 
with their agency than with any of the businesses where they actually work.  It is the 
agency who is likely to provide the employee with training or benefits such as medical 
aid and pension and it is the agency with whom the employee is likely to negotiate with 
about her rates.  No doubt the image of this type of worker was in the minds of legislators 
when they introduced the concept of the labour broker in 1983 and when it was modified 
in 1995.   
 
The “deeming” approach sought to clarify the very difficult issue of who the employer is 
in triangular employment relationships.  In countries in which this issue has not been 
clarified, the courts have had great difficult in deciding which or the TES or the user is 
the client or has found that both are employers for different aspects of the employment 
relationship.  This uncertainty leaves employees in a difficult position.  
  
However, this rationale breaks down once the employees’ placement with a firm is no 
longer temporary.  It is an entirely artificial construction to make an agency the employer 
of an employee working on an ongoing or indefinite basis for a “client” merely because 
the employee’s pay is routed through the agency.  This is also true of fixed-term or task 
contracts that endure for more than a relatively short period.   In all these cases, the 
employee has a closer relationship with the client than the agency. 
 
There are number of ways in which the Act is an unhappy fit for employees placed by 
labour brokers.  One of the clearest illustrations is the concept of the “workplace” which 
is used to determine trade union representivity for the purposes of gaining organisational 
rights.  Employees placed by labour brokers do not work at a workplace belonging to 
their employer and may seldom, if ever, enter their employer’s premises.9  Those who are 
permanently placed by labour brokers cannot bargain with their effective employer 
because they are not in law employed by them.  The client at whose workplace they work 
is free to take any action against them provided it does not amount to a prohibited act of 
discrimination in terms of either the LRA or the Employment Equity Act.    

In 1995, it was estimated that some 3000 labour brokers were placing an estimated 100 
000 employees annually.  (Standing et al at 95 quoting Naidoo).  CAPES, the industry 
trade body, estimates that temporary employment services place some 400 000 persons 
daily and that one-third of these go on to obtain permanent employment.  This equates to 
about 4% of the economic active population which while on the high side by international 
standards is not out of the range.  However, these figures do not cover the full range of 

                                         
9 The 1983 Amendments to the 1956 LRA did contain a provision in which the premises on which 
workers provided by labour brokers worked was deemed to be the labour broker’s premises. 
(section 1(3)(d)). 

 6 



labour brokers of all types that are operating and the number of employees covered by the 
terms of section 198 is likely to be considerably greater.   

The fact that the growth in agencies increased sharply from 2000 onwards indicates that 
labour law avoidance is a major force contributing to the rise in labour broking.10    Prior 
to 2000, “independent” contracting was the prevalent mechanism for disguised 
employment.  However, at this stage the courts began to cast a more critical eye over 
these arrangements and legislative proposals to introduce a presumption of employment 
to curb disguised employment were published. 

A research project commissioned by Department of Labour, which was circulated in the 
2004, was the first report to suggest the major force contributing to the informalisation of 
work in South Africa was strategies of externalization (in particular outsourcing and 
labour broking) rather than casualisation which involves the hiring of temporary and part-
time workers. Labour broking has allowed firms to reduce standard employment in order 
to bring down labour costs and minimize risks associated with employment.  The report 
concludes that workers supplied by TESs are paid significantly less than those employed 
directly by the firms where they work and have no security of employment.  The report 
also pointed out that while the avoidance of legislation has provided the motive for firms 
to use TESs, the legislative provisions concerning TESs had provided the opportunity.  
The Report indentified the legislative provisions regulating labour broking as a particular 
priority for policy and legislative reform. (Department of Labour 2004 and 2005).   The 
Report was tabled in NEDLAC in 2004 but by 2009 NEDLAC has not issued any report 
on its deliberations. 

A number of subsequent reports confirm the trend towards the use of temporary 
employment services.  A 2008 Report, again commissioned by the Department of 
Labour, proposes outlawing labour brokers who merely act as employers of 
subcontracted labour, except for those at the higher end of the labour market who provide 
workers with specialised skills. (Webster et al) The authors go on to note that before 
amending the law, it is necessary to examine the response of employers to the ban on 
labour brokers in Namibia.  The issue of labour broking has become increasingly high 
profile.  The language in which the ruling party has dealt with the problem has not been 
consistent – in some instances there is talk of a ban along the lines of the Namibian 
approach; in other instances there language is that of regulation.  However, there were 
frequent calls in the run-up to the 2009 election for the banning of labour brokers.  

Namibia 
 
The issue of labour hire has also been a dominant controversy arising out of processes of 
flexibilisation in Namibia.  According to Jauch, labour hire emerged in Namibia in the 
late 1990s and supplies employees for short periods as well as those who work on a full-
time and ongoing basis for the client company.  Namibia’s labour hire industry is 
dominated by one large company which employs some 6000 employees, which 
                                         
10 For instance, the number of TESs registered with the services SETA increases from 1076 in 
2000 to 3140 in 2006. 
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originated in South Africa and now operates across Namibia. Jauch estimates that there 
are at least 10 labour hire companies in Namibia and the total number of employees 
placed is estimated to between 10 and 16 000.    They supply mostly unskilled and semi-
skilled workers to client companies in various industries, including mining, fishing, and 
retail.  Their clients include private companies and but also state-owned enterprises.  
Almost all labour hire companies retain a substantial part (15-55%) of workers’ hourly 
wage rates as their fee.  Labour hire workers are paid significantly less than permanent 
workers and usually do not receive any benefits.  While most employees hired in this way 
are registered with social security, many do no receive any paid leave or severance pay in 
case of retrenchment.  Namibia’s first post-independence Labour Act of 1992 did not 
specifically regulate the issue of labour hire.  However, the labour hire companies appear 
to have adopted the South African model in terms of which they conclude an 
“employment” contract with the employees and then place them with their clients.  
However, this model is based in contract rather than in statute and the scope did exist to 
argue that the client was obliged to meet certain of the employer’s obligations under 
labour law.      
 
In response to the expansion of labour hire, Namibia’s 2004 Labour Act contained a 
detailed approach for regulating labour hire but although Parliament passed this law it 
was not brought into effect.11  A revised Labour Bill tabled in Namibia’s Parliament in 
2007 adopted the same approach but, during the debates in the National Assembly, the 
Bill was amended to prohibit labour hire in the following terms -     
 
“No person may, for reward, employ any person with a view to making that person 
available to a third party to perform work for the third party” (clause 128[1]).12   
 
This constitutionality of this provision has been challenged in the Namibian courts and as 
a result it has not yet come into effect.  Despite this development, the approach proposed 
in the 2004 Act (and repeated in the 2007 Bill) deserve careful scrutiny.  The Namibian 
policy-makers used the South African legislation as a template for regulation but 
introduced significant innovations to remove shortcomings in the South African 
approach.   
 
The 2004 Labour Act and the 2007 Bill proposed regulating “employment hire services” 
(EHS), a term that covers any person who runs a business of procuring or providing 
individuals to render services or work for a client.13    As in South Africa, the individual 
whose services are supplied to the client are employees of the employment hire service 

                                         
11 The issue of labour hire was not one of the reasons for the Act not coming into effect. 
12 This account is based on Herbert Jauch “Namibia’s Ban on Labour Hire in Perspective” The 
Namibian 3 August 2007 
 
13 The proposed definition of an EHS covers any organisation that supplies employees for reward, 

irrespective of how the remuneration takes places.  This would have had the anomalous 
consequence of making recruitment firms liable for all employees they recruit even if they have no 
ongoing relationship with the employee and the client; 
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for all purposes under the Labour Act.  However, the client of the employment hire 
service is jointly and severally liable for breaches of the Labour Act, a collective 
agreement, contract of employment or binding arbitration award.   
 
The key difference between this proposal and South African law is that the joint and 
several liability of the hire service and employer extends to all matters falling under the 
Labour Act, including the employee’s protection against unfair dismissal.  This provides 
a basis for employees to challenge the fairness of a decision of the client to terminate 
their services.  The joint and several liability covers occupational health and safety 
standards.  In South Africa, it is the client who has the sole responsibility for complying 
with health and safety laws.  While, generally the client has the day-to-day obligation to 
provide a healthy and safe workplace, the EHS would have been required to monitor 
health and safety conditions in the workplaces to which they supply employees. 

Significantly, employees seeking to enforce their rights may institute proceedings against 
either the employment hire service or the client or both of them simultaneously.   In 
South Africa, in contrast, the employee is required to proceed against the TES as 
employer and can only draw the client into litigation if the TES defaults on its liability.  
The Namibian proposal provides a much more efficient avenue for the employee to 
pursue litigation.  Additional changes are  

• employee of an EHS must remain an employee on the EHS’ books during periods 
in which they do not work for a client.  This issue is not explicitly dealt with in 
South Africa; 

• severe criminal penalties were proposed for employment hire services and client 
companies who breach the law:  a fine of up to N$80,000 or imprisonment for up 
to five years or both.  In contrast, the South African law creates no criminal 
liability.    

 

This extensive package of regulation did not persuade Namibia’s law-makers that the 
abuses of labour hire could be controlled and instead they opted to prohibit employment 
hire.  The practice of ‘labour hire’ was seen as being reminiscent of the contract labour 
system utilised prior to independence and rejected as permitting a “new form of slavery”.   
 
Not surprisingly, the Namibian labour hire firms have challenged the prohibition on 
labour hire practices arguing that it infringed their right to carry on a trade as enshrined in 
Article 21 of the Namibian Constitution. This argument was rejected by the High Court 
which found that as labour hire had no basis in Namibian law, the constitutional 
protection did not apply.  In the court’s view, a third party such as a labour hire company 
could not be party to an employment contract and the  practice involved the 
“unacceptable interposition” of a third party (the labour hire agency’s client) in the 
employer–employee relationship.  The Court also pointed out that labour hire violated the 
fundamental principle of the International Labour Organisation that labour is not a 
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commodity and that the letting or hiring of persons as if they were “chattels” smacked of 
slavery.14  
 
The judgment has understandably been highly controversial with one business 
commentator suggesting that the presiding judge had forgotten to take his “sanity pills”.  
The judgment does show a number of significant anomalies.  Firstly, the conclusion that 
labour hire is alien to Namibia because the common law does not envisage triangular 
employment relationships is at odds with the principle that people are able to conclude 
contractual arrangements that are not expressly prohibited. Secondly, the judgment fails 
to reconcile its view that labour hire is contrary to the principles of the ILO with the fact 
that the ILO has itself adopted a Convention dealing with Private Employment Agencies 
in 1998, which covers the practice of labour hire.   
 
The ILO’s acceptance of triangular employment is also reflected in its Employment 
Relationship Recommendation of 2006 which suggests that countries should adopt 
policies to ensure that protection is available to all forms of employment relationships, 
including those involving multiple parties.15  As one of the publications prepared in 
preparation for the adoption of the Recommendation noted, the challenge in respect of 
triangular employment relations lies ‘in ensuring that employees in such a relationship 
enjoy the same level of protection traditionally provided by the law for employers that 
have bilateral employment relationships, without impeding legitimate private and public 
business initiatives’.16   
 
Thirdly, the Court adopts the view that labour hire involves a situation in which the 
employer is interposed into an employment relationship between the labour hire agency 
and the employee.  That is not the case; in the absence of statutory regulation, it is the 
client who is more likely to carry the majority of the employer’s obligations because they 
supervise and control the manner in which the employee works.  Both the statutory 
prohibition and the judgment reflect this erroneous conception.  Labour hire is prohibited 
if the labour hire agency employs individuals with a view to placing them with 
employers.  However, it is quite feasible to operate a labour hire business without 
employing anybody.  As a result if the prohibition does come into effect, labour hire 
firms could circumvent the prohibition by modifying their operating practices and the 
labour hire industry will be able to continue to operate unregulated in much the way it 
does at the moment.   
 
Besides the errors in the judgment and the poor quality of its reasoning, there are 
sufficient differences between the position in South Africa and Namibia for the judgment 
to have no relevance at all to the very real debates in South Africa about how agencies 
should be regulated.  A crucial factor in the Court’s reasoning is that labour hire had not 

                                         
14 African Personnel Services v Government of Namibia and Others, decided on 1 December 
2008. Case No. A4/2008. 
15 Article 4.1.  The text of the Employment Relationship Recommendation has been included in 
the Code of Good Practice: Who is an Employee adopted by NEDLAC.   
16International Labour Office Report V (1): The Employment Relationship. (Geneva, International 
Labour Office, 2005).  
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been recognised by Namibian law; in contrast, triangular employment has received 
statutory recognition in South Africa since 1983.   If the operators of temporary 
employment services in South Africa can show that a prohibition on continuing their 
business limits their right to choose their trade or profession, the case would have to be 
made that there was not a less restrictive means of achieving the purpose.  It will be 
extremely difficult to justify a wide-ranging statutory prohibition if the abuses associated 
with labour broking could have been guarded against through regulating the activity.  In 
making its cases for a prohibition, the South African would have to explain its failure 
since 1996 to introduce even the most rudimentary aspects of a regulatory regime such as 
registration requirements for labour brokers. 
 
COMPARATIVE PERSPECTIVES  

International labour standards  

International labour standards on employment agencies initially showed a preference for 
these functions being performed by the State rather than fee-charging agencies within the 
private sector on account of the abuses and exploitation associated with employment 
agencies.  The Fee-Charging Employment Agencies Convention 34 of 1933 required 
ratifying countries to abolish fee-charging agencies employment agencies within 3 years 
and to not permit the establishment of new agencies.  However, very few countries signed 
up to this Convention and it was revised by Convention 96 of 1949 which, while still 
expressing a preference for a public employment agency system, permitted countries to 
operate a licensed and regulated private system in “exceptional circumstances” in which a 
public system was not appropriate.  The Private Employment Agencies Convention, 181 
of 1997 seeks to ensure that workers placed by employment agencies receive adequate 
protection under labour law as well as protection against discrimination and violation of 
their privacy rights.  Countries that ratify the Convention may nevertheless prohibit the 
operation of employment agencies in particular sections of the economy. Agencies may 
not charge employees fees.  While the Convention does not make a system of licensing 
mandatory for ratifying countries, it does require that they have adequate machinery for 
lodging and investigating complaints concerning agencies. Legislation should stipulate 
the responsibilities of employers and user enterprises for collective bargaining, wages and 
conditions of employment, social security benefits, health and safety.  However, the 
Convention does not deal specifically with the security of employment of workers 
engaged through private employment services. 

Europe and the UK 
 
The regulation of triangular employment has been one of the most controversial issues of 
labour market regulation within the European Union.  In 2001, the European Commission 
proposed a directive on working conditions for temporary agency workers with two main 
objectives: to establish for temporary agency workers and to oblige EU member states to 
review existing restrictions imposed on temporary work agencies. While the continental 
European countries generally supported this initiative, the UK government opposed the 
proposed directive. 
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In May 2008, the UK social partners and the government broke this deadlock and agreed 
to grant equal treatment to agency workers, clearing the way for an EU directive on the 
issue which was adopted in November 2008. In terms of the Directive, employers must 
provide temporary agency workers with the same rights as permanent workers in regard 
to pay, working time, overtime, breaks, rest periods, night work, holidays and public 
holidays; and protection against discrimination.  Temporary agency workers must be 
informed of any vacant posts in the user undertaking to given the same opportunity as 
other workers to find permanent employment.  In the UK the principle of equal treatment 
will apply to agency workers after 12 weeks of employment.17 Countries can also restrict 
the application of the requirement for equal treatment to industry-based social security 
schemes.  After 2011, countries may only prohibit agency work if they can make out a 
case that this is in the general interest, on health and safety grounds, to ensure labour 
market functioning or prevent abuse.  The Directive records that temporary agency work 
meets employers’ needs for flexibility as well as the need of employees to reconcile their 
working and private lives thus contributes to job creation and participation and 
integration in the labour market.  However, the Directive does require that country’s give 
statutory recognition to triangular employment relationships. 
 
The coming into force of the directive in 2009 represents the culmination of a process 
triggered in 1990 when the EU proposed directives to harmonise the regulation of part-
time, fixed-term contracts and temporary work.  The first two culminated in directives 
that extended the principles of equal treatment and non-discrimination to part-time and 
fixed-term employees in 1997 and 1999 respectively.  That the extension of these 
principles to temporary agency workers took a further decade is indicative of the 
complexity and controversial nature of triangular employment. 
 
The rationale for these three Directives can in many ways be compared with the 1977 
Acquired Rights Directive, and the subsequent 2001 Transfer of Undertakings Directive, 
which deals with the rights of employees when businesses are transferred as a going 
concern.  The 1977 Directive and the UK TUPE Regulations which were enacted to give 
effect to the UK’s obligation in terms of the Directive provided the basis for section 197 
of the LRA which regulates transfers in South Africa.  The relevant European and UK 
case-law has been extensively discussed in the case law interpreting section 197 of the 
LRA, in particular, the Constitutional Court decision in Nehawu v UCT.    
 
The Directive (and section 197) are based on a trade-off between employer flexibility and 
worker protection.  When a business is being transferred as a going concern, employers 
can transfer employees to the new employer without their consent.  At common law, in 
both the UK and South Africa, employees could only be transferred with their consent.  
On the other hand, transferred employees must be employed by their new employer on 
the terms and conditions that applied before the transfer.  These laws therefore assist 
employers to restructure business through transfers of part of their operations in order to 

                                         
17 The Directive allows countries to conclude collective agreements introducing qualifying periods 
of this kind. 
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enhance competitiveness but prevent transfers from being used a means to reduce terms 
and conditions of employment.   
 
A similar trade–off underlies the European Union approach to temporary employment 
agencies – the scope for using agency employees is expanded by requiring countries to 
limit their restrictions on their operation but the application of the equality principle 
prevents triangular employment being used as a mechanism to reduce wages and terms 
and conditions of employment. 
 
In the UK, legislation to regulate employment agencies was introduced in 1973 but the 
regulatory scheme was cut-down by deregulatory polices in 1994 which abolished the 
requirement for licensing and drastically reduced the size of the inspectorate.  The death 
of cockle-pickers at Morecambe Bay in 2004 led to the reintroduction of licensing 
requirements for gangmasters, the name given to those who supply labour in the 
agricultural, shellfish and food-packing sectors.  The UK courts, in particular the Court of 
Appeals, have muddied the waters further by coming to a series of conflicting decisions 
on who is the employer of an employee supplied by an employment agency.  UK courts 
have concluded that the placed worker is an employee of the agency, an employee of the 
client, employed by both and employed by neither.  The uncertainty in the law created by 
conflicting Court of Appeals judgments, led a judge of the highest specialist labour court, 
the Employment Appeals Tribunal to call for legislative intervention.  
 
The lack of recognition of triangular employment in the UK contrasts strong with the 
Netherlands where agency workers acquired greater rights in respect of the agency that 
employees them on a phased basis.  There are no restrictions on the termination of a 
agency worker who has worked for the agency for less than six months. Agencies must 
ascertain the vocational training needs of employees who have worked for six months 
and these employees begin to acquire pension rights.  The agencies must offer fixed-tem 
contracts of at least three month’s duration to their employees who have worked for their 
clients for a year and the employee’s become entitled to payment whether or not they are 
placed.  Agencies must offer indefinite contracts to workers who have worked for their 
clients for 18 months or been on their books for three years and these employees acquire 
security of employment.  The principle of equal pay for agency workers applies in the 
Netherlands. The benefits of this are seen as enhancing the self-esteem of agency workers 
and preventing workplace unrest.  Agencies are required to spend almost one percent of 
their wage bill on training of employees.18  The phased acquisition of rights is seen as 
striking a balance between encouraging the entry into the labour market, particularly 
among the youth, and the need to prevent manipulation and fraud.  While licensing is not 
required, there is a warranty scheme which limits the liability of user enterprises for 
social security and tax payments in case of default by the agency. 
 

                                         
18 E Sol “Targeting on Transitions: Employment Services in the Netherlands” 23 Comparative 
Labour Law and Policy Journal 80 
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China and Korea 
 
The extension of equality rights to agency workers and other non-standard employees is 
also a feature of recent legislation in both China and Korea.  China’s Labour Contract 
Law in 200719 is the most significant reform of labour regulation in that country since the 
opening up of the economy in the 1980s. 20  A quarter-century of market reform has 
drastically restructured China’s economy and labour market with state-owned 
enterprise’s share of the economy declining to 18 per cent of the economy and private 
enterprises and foreign owned firms flourishing. Labour legislation enacted in 199421 had 
proved to be inadequate to fill the legislative gap left by the decline of communist 
regulatory regime of life-time employment in state owned enterprises and, in particular, 
to regulate the large-scale emergence of contingent forms of work such as labour broking 
and casual workers.    
 
Work placement or “staffing firms” are now regulated in considerable detail.   They must 
be established in accordance with company law and there is a minimum capital 
requirement that seeks to ensure that they meet their obligations to workers.  Firms may 
not establish “staffing firms” to place workers with themselves or their subsidiaries. 22  
There are licensing requirements and firms that breach the Act may be fined or have their 
licence revoked.  Labour hire may only be used for positions of a ‘temporary, auxiliary or 
substitute nature’.23  “Staffing firms” must engage workers on a fixed term contract of at 
least two years and must ensure that their workers receive at least a minimum wage, even 
when they are not placed with a client.24 This ensures that they are in one of the more 
secure categories of employment.25  
 
“Staffing firms” are regarded as the employers of workers they place and must perform 
all the employers’ obligations to the worker. The labour contract must specify where the 
employee is to be placed, the terms of placement and the position.  There must also be a 
formal agreement between the staffing firm and the user firm detailing placements, 
remuneration, social insurance coverage, terms and methods of payment and liability for 
breach.26 Labour hire workers must be paid at the same rate as workers in the user firm 
who are engaged in similar work27 and receive the same overtime rates and benefits. If 
there is no similar position within the user firm, employees must be paid the same as 
employees in similar positions at a nearby place of work.  
                                         
19 Zhonghua Renmin Gongheguo Laodong Hetong Fa [PRC Labour Contract Law 2007] adopted 
at the 28th session of the Standing Committee of the Tenth National Peoples Congress on 29 
June 2007, effective on 1 January 2008.  
20 Sean Cooney, Sarah Biddulph, Li Kungang and Ying Zhu ‘China’s New Labour Contract Law: 
Responding to the Growing Complexity of Labour Relations in the PRC’ University of New South 
Wales Law Journal Vol 30 (3) (2007) 786 – 801 at 788. 
21 Zhonghua Renmin Gongheguo Laodong [Labour Law of the Peoples Republic of China 1994], 
passed by the National People’s Congress 5 July 1994 with effect from 1 January 1995. 
22 Article 67.  
23 Article 66.  
24 Ibid.  
25 Sean Cooney (note 66 above)798. 
26 Article 59.  
27 Article 63 
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The Asian financial crisis in 1997 had a major impact on employment patterns in the 
Republic of Korea and an increasing proportion of the workforce are in precarious 
employment.  Labour market reforms28 introduced in the wake of the crisis made it 
possible for employers to use redundancy, restructuring and outsourcing to replace 
regularly employed workers with precariously employed workers. 29  Although the 
economy recovered at the beginning of the 21st century, new jobs have overwhelmingly 
been created in precarious employment and 56 per cent of wage workers in 2005 are 
classified as being precariously employed.30   Although the reported unemployment rate 
in Korea is less than 5 per cent,31 the growing trend of casualisation and informalization 
of the workforce means that an increasing number of workers in Korea are experiencing 
loss of decent work and increased insecurity of employment.  While there is only a 
marginal difference in the average working hours of regular employees and precarious 
employees, precarious employees earn approximately half the wages of regular workers 
performing similar or equal work and generally do not receive fringe benefits on top of a 
basic wage.  
 
Prior to 1998, triangular employment was prohibited in Korea.  In that year legislation 
was enacted to permit labour brokers to supply workers in 26 different work categories 
for a maximum of two years .32  Labour brokers can also supply temporary workers as 
substitutes for pregnant, ill or injured workers for up to six months. The agency must 
conclude an employment contract with the worker and is responsible for worker 
entitlements such as wages and social insurance.  The user firm however assumes legal 
responsibility for working hours, holidays and occupational health and safety.33 An 
agency worker hired in this way becomes an employee of a user firm for whom they 
works for longer than two years. One of the major gaps that have been identified in the 
labour broker regulation is that there is no prohibition on employers replacing a labour 
broker worker with another worker every two years and thus avoiding their legal 
obligations as employer.  However the strengthening of fixed-term and other precarious 
employee’s rights seems to have filled this gap.  Since 2006 employers have been 
required to provide equal pay and benefits to dispatched workers.34 
 
Since 2006 Korea has required 35 equal treatment of regular and precarious employees.  
An employer cannot unjustifiably discriminate36 against fixed-term, part-time employees 
                                         
28 The revised Labour Standards Act 1997, reintroduced “flexible working time” which had been 
previously abolished in 1987.   
29 Aelim Yun ‘The ILO Recommendation on the Employment Relationship and its Relevance in 
the Republic of Korea’ Global Union Research Network discussion Paper No. 4 at 4. 
30 Ibid.  
31 Paul Vandenberg (note 9 above) 11.  
32 The Act Relating to the Protection of Dispatched Employees, 1998.These categories include 
work requiring expert knowledge, technology and experience.  
33 Ibid 12.  
34 Translated by Ukridh MUSICPUNTH in “Dispatched workers anti-discrimination clause: Section 
11(1) of the Labour Protection Act” Suruswadee JAIMSUWAN, Department of Labour Protection 
and Welfare. Available at http:www.labour.go.th.    
35 Act concerning the Protection of Fixed-Term and Part-Term Employees Act no 8074, 
December 21, 2006.  
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or agency employees on account of their employment status when compared with other 
employees engaged in the same or similar work.  Employers may not hire fixed-term 
employees for a period exceeding two years unless the contract is project related and the 
project length exceeds two years.37  An employee hired on a fixed-term basis for more 
than two years is considered to have concluded an indefinite labour contract with the 
employer.38  Fixed-term contracts may be used to fill vacancies while permanent 
employees are temporarily suspended, on study leave or undergoing vocational training.  
 
Conclusion: towards effective regulation 
 
While the “banning” of triangular employment in the form of labour broking became a 
populist slogan in 2009 election campaign, there are clear signs that it is not viewed as a 
feasible regulatory option in either government or trade unions circles.  It is likely that the 
next period will see a debate on the elements of an appropriate regulatory framework.  
However, the regulation of triangular employment will need to be accompanied by a 
comprehensive policy response to labour market intermediation, the challenges of 
ensuring decent work for non-standard workers and investment in a regulatory 
framework, including elements such as registration or licensing.   
 
Entering the realm of regulation, an initial choice has to be made between two broad 
directions.  The state can limit the categories of work and sectors in which employees can 
be placed by labour brokers or it can permit triangular employment across the economy 
and seek to extend to placed employees all or some of the protections given to other 
employees.  Is it a feasible approach to preventing abusive practices and exploitation 
associated with labour broking to limit the sectors and types of work in which employees 
can be placed?  Typically, where this approach is adopted, labour brokers are permitted to 
place workers in categories of work that are by their nature “temporary” or of limited 
duration.  Many countries that adopt this approach also permit agencies to supply workers 
in defined high-skill categories of work because employees are not subject to the same 
potential for abusive practices as workers in low-skill categories. 
 
The alternative approach is not to limit the categories of work in which employees can be 
supplied by agencies but rather to extend protection to employees supplied by labour 
brokers.  Key techniques include doctrines of joint employment and liability between 
agency and client, equal remuneration and anti-discrimination provisions and facilitating 
access to organisational rights and collective bargaining.    
 
Which approach is more suitable for South Africa, a country that has recognized (but not 
regulated) the operation of labour brokers since 1983?  Constitutionally each restriction 
would have to be justified as not being unduly invasive of the rights of those operating in 
the sector to continue to practice their professions.  It would be necessary to show that the 
abuses associated with labour broking in any sector on trade in which it is prohibited are 

                                                                                                                         
36 Discriminatory treatment is defined in Article 1(3) as unfavourable treatment in terms of wages 
and other working conditions given without justifiable reasons.  
37 Article 4 (1) 
38 Article 4 (2).  
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such that they could not be dealt with through regulation.  In reality, this means that 
labour broking cannot be banned unless regulation has been tried and failed. 
 
A “limited application” approach requires that a range of demarcations are drawn 
between different types of work in which labour-broking is or is not permitted.  This in 
turn would give rise to disputes and litigation over the interpretation of definitions and 
boundaries. There would also have to be a mechanism for applications to the Minister or 
other regulatory authority to permit brokers to operate in emerging new sectors or types 
of work.   
 
These difficulties of definition are avoided by permitting the broader operation of labour 
brokers and by enacting a regulatory framework that provides protections to all placed 
(and other non-standard) employees. The focus of this approach is therefore to create a 
legal framework that prohibits specific abuses that can flow from triangular employment.    
As one of the publications prepared in preparation for the adoption of the ILO’s 
Employment Relationship Recommendation of 2006 Recommendation notes labour laws 
should seek to ensure “that employees in such a relationship (i.e. triangular employment) 
enjoy the same level of protection traditionally provided by the law for employers that 
have bilateral employment relationships, without impeding legitimate private and public 
business initiatives’.39  We now examine the feasibility of adopting this approach in 
respect of the two issues that have driven the growth of triangular employment: security 
of employment and wage inequality and discrimination. 
 
As the joint and several liability of labour brokers and clients for compliance with labour 
legislation does not extend to compliance with the provisions of the LRA, including 
protection against unfair dismissals and unfair labour practices, placed employees are 
unable to challenge the client’s decision to terminate their services.  Their absence of 
security of employment has been perhaps the major driver of the growth of triangular 
employment.   
 
It is difficult to argue placed with clients on an indefinite basis should not receive the 
same protection against unfair dismissal as employees engaged directly by an employer.  
However, the employment security of workers who earn a living through successive 
temporary placements raises more complex issues.  Presently, employers are able to 
operate “labour pools” with employees having no entitlement to regular placements and 
no employment status between placements.  Remedying this by making agencies 
conclude contracts of employment with those they seek to place and this contract (rather 
than an actual placement) triggering their employment relationship will provide a basis 
for the progressive extension of protection to these employees.   
 
One of the factors contributing to the rise of labour broking has been the inability to 
develop a formulation for probationary employment that balances employers’ need to be 
able to assess the suitability of the employee with the employee concern that the concern 
that unscrupulous employers will use the reduced level of protection during probation to 
                                         
39International Labour Office Report V (1): The Employment Relationship. (Geneva, International 
Labour Office, 2005) ILO 2005. 
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dismiss employees at the end of the probationary period and to replace them with new 
employees.  Employers have been able to avoid these strictures either through triangular 
employment or by the strategic use of fixed term contracts.  Any realignment of 
employment security will have to these three elements and there has been significant 
support to introduce a qualifying period during which ordinary unfair dismissal 
protections do not apply.  This linking of elements may make a negotiated outcome more 
feasible as it will involve a relaxing of some restrictions and an introduction of others. 
 
Employees hired through labour brokers are paid less than employees performing the 
same work for the same employer/ client.  This inequality falls outside of the realm of 
proscribed discrimination because these two groups of workers have different employers.  
Non-standard employees also tend to earn less than their full-time counterparts.    South 
Africa does not have a separate pay equity and equal pay claims must be brought under 
the head of unfair discrimination.  This has been criticised by the International Labour 
Organisation which has recommended that South Africa explicitly include a right to equal 
pay for work of equal value on grounds of race and gender in order to comply with its 
Equal Remuneration Convention, 100 of 1951 as well as the Discrimination 
(Employment and Occupation) Convention, 111 of 1958.  This significance of the 
challenge in this area is shown in the fact that despite wage inequality having increased 
since 1994, there is one reported successful claim based proving wage discrimination on 
grounds of race in post-apartheid South Africa.    
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