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THE ADMINISTRATIVE TRIBUNAL, 

Considering the third complaint filed by Mr F. D. against the 

Intergovernmental Organisation for International Carriage by Rail 

(OTIF) on 17 October 2017 and corrected on 27 November 2017, OTIF’s 

reply dated 19 March 2018, the complainant’s rejoinder of 22 June and 

OTIF’s surrejoinder of 27 September 2018; 

Considering the additional documents produced by OTIF on 

7 November 2019 at the Tribunal’s request; 

Considering Articles II, paragraph 5, and VII of the Statute of the 

Tribunal; 

Having examined the written submissions and decided not to hold 

oral proceedings, for which neither party has applied; 

Considering that the facts of the case may be summed up as follows: 

The complainant challenges the decision not to confirm his 

appointment at the end of his probation period. 

Facts relevant to this case are to be found in Judgment 3674 on the 

complainant’s second complaint to the Tribunal. Suffice it to recall that 

the complainant joined OTIF on 1 July 2010. He filed a first complaint 

with the Tribunal following the non-confirmation of his appointment at 

the end of the six-month probation period. Before judgment was 

delivered, OTIF and the complainant signed an amicable settlement 

agreement which provided, inter alia, that the complainant would be 
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reinstated as from 1 January 2013 in the post of Head of Administration 

and Finance with his length of service in the Organisation reckoned 

from 1 January 2011. The Tribunal recorded the complainant’s subsequent 

withdrawal of his complaint. 

The complainant resumed his duties on 1 March 2013. Under his 

new letter of appointment of 27 March 2013, he was to be employed for 

three years including a probation period of six months. By a letter of 

25 April 2013 the Chairman of the Administrative Committee notified 

the complainant that the Secretary General, “without calling into 

question [his] professional and interpersonal skills”, did not wish to 

“extend [his] probation period into a three-year contract” and that “[his] 

duties [would] hence end as from 1 May 2013”. In the same letter, the 

Chairman specified that as this was not a dismissal within the meaning 

of Article 49 of the Staff Regulations, the complainant could not file an 

appeal with the Administrative Committee. 

On 30 April the complainant wrote to the Secretary General asking 

him to reconsider the decision of 25 April and informing him of his 

intention to file an appeal with the Administrative Committee under 

Article 58 of the Staff Regulations should the Secretary General maintain 

his position. By a letter of 2 May the Secretary General told the 

complainant that he no longer had to report for work as from 1 May but 

his salary would be paid until his probation period ended on 30 June 

2013. The complainant was also advised that although his case was not 

covered by Article 58 of the Staff Regulations, the Secretary General 

had no objection to the complainant appearing before the Administrative 

Committee to present his case at its session in November 2013. Also on 

2 May, the Secretary General sent the complainant a final statement of 

account that listed a number of sums to be paid to him, including the 

commutation of his accrued annual leave and his repatriation grant, and 

stating that the parties acknowledged that, with this payment, “all claims 

[were] considered settled”. As the complainant deleted this last clause, 

OTIF did not consider itself “bound by this settlement”. 

In July 2013 the complainant, who had resumed his duties with the 

French civil service, was informed of the decision taken by the 

Administrative Committee at its meeting on 26 and 27 June 2013 to 
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approve the decision of 25 April. On 25 October 2013 the complainant 

filed a second complaint with the Tribunal, in which he challenged 

the decision of 26 and 27 June. OTIF argued that this complaint was 

irreceivable, firstly because the complainant had not observed the time 

limits and, secondly, because he had not exhausted the internal means 

of redress. In Judgment 3674, delivered in public on 6 July 2016, the 

Tribunal dismissed for lack of evidence the objection to receivability 

based on a failure to observe the time limits. It considered that, contrary 

to what OTIF submitted, there was nothing to prevent the complainant 

from pursuing internal means of redress to challenge the decision of 

25 April 2013 and he had hence been misled. The Tribunal ruled that 

the complaint was receivable and decided to remit the case to the 

Organisation so as to allow the complainant to challenge the decision 

to end his duties before the Administrative Committee. It further decided 

to award the complainant 2,000 Swiss francs in compensation for the 

injury resulting from the delay in the final settlement of the case and 

2,000 Swiss francs in costs. 

In pursuance of Judgment 3674, on 29 July 2016 the complainant 

submitted his appeal to the Administrative Committee seeking cancellation 

of the decisions of 25 April and 26 and 27 June 2013; reinstatement or, 

alternatively, compensation equivalent to at least the remuneration 

which he would have received if his contract had run to its end; and a 

recalculation of his “end of service entitlements” – taking into account 

his length of service – and of his pension entitlements. Lastly, he claimed 

exemplary damages for moral and professional injury, with annual 

interest of 5 per cent. As an alternative solution, the complainant 

proposed to the Administrative Committee an amicable settlement 

involving the payment of the remuneration that he would have received 

if his contract had run to its end, i.e. 350,000 Swiss francs, and the 

reimbursement of his costs. 

The Organisation acknowledged receipt of the appeal on 4 October 

2016 and informed the complainant that it would be considered by the 

Administrative Committee during its session in spring 2017, which 

would allow time for translation of his memorandum of appeal and its 

annexes into OTIF’s three official languages, amongst other things. 
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The Administrative Committee heard the parties on 28 June 2017. The 

same day, having deliberated, the Committee decided to dismiss 

the complainant’s appeal. That is the decision impugned in his third 

complaint. 

The complainant asks the Tribunal to set aside that decision, as well 

as the decisions of 25 April and 26 and 27 June 2013. In addition, he 

seeks reinstatement “with all his entitlements” or, alternatively, an award 

of compensation equivalent to at least the remuneration which he would 

have received if his three-year contract had not been terminated; a 

recalculation of his “end of service entitlements”, taking into account 

his length of service; exemplary damages for the moral and professional 

injury that he considers that he has suffered; an official public apology 

from OTIF; and an award of costs on submission of invoices. He also 

claims additional damages for the undue delay by the Administrative 

Committee in dealing with his appeal, and he seeks an order for the 

disclosure of various documents. In his rejoinder, in addition to bringing 

new claims, the complainant asks that OTIF be sanctioned for the 

non-disclosure of essential documents and ordered to furnish proof of 

payment of all sums specified in the final statement of account. Should 

OTIF fail to provide such proof, he asks that it be sanctioned and, in 

addition, he claims interest on the sums in question. 

OTIF requests the Tribunal to dismiss the complaint. 

CONSIDERATIONS 

1. The complainant impugns the decision of OTIF’s 

Administrative Committee of 28 June 2017 dismissing his appeal 

against the decision of 26 and 27 June 2013 in which the Committee 

approved the decision of its Chairman of 25 April 2013 ending, as from 

1 May 2013, the complainant’s appointment as Head of Administration 

and Finance, which he held pursuant to a letter of appointment dated 

27 March 2013. 
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2. In support of his complaint, the complainant firstly challenges 

the lawfulness of OTIF’s handling of the internal appeal which the 

Tribunal had invited him to file in Judgment 3674, having found that 

OTIF had at first unduly denied him the right to appeal. 

3. The complainant’s submissions in this respect are indisputably 

well founded. 

Leaving aside the fact that, pursuant to Article 58 of the Staff 

Regulations then in force, appeals against decisions of the Administrative 

Committee were to be brought before that same Committee, which in 

itself created a structural difficulty in terms of compliance with the 

principle of impartiality, it is clear that the conditions in which the 

complainant’s appeal were examined in this case breached his right to 

due process. 

Indeed, the evidence shows that the Administrative Committee was 

invited to consider the case on the basis of an introductory note and a 

proposed decision drawn up by the Secretary General, which reflected, 

entirely one-sidedly, the case put by OTIF’s administration. In breach 

of the adversarial principle, those documents were not communicated 

to the complainant at that stage and were disclosed only when OTIF 

filed its reply in these proceedings. 

Moreover, the minutes of the session of the Administrative 

Committee on 28 June 2017 show that the external legal counsel who 

was defending OTIF’s interests addressed the Administrative Committee 

at the beginning of the meeting in the absence of the complainant’s 

representative, and that although the Secretary General did indeed leave 

the room during the in camera deliberations, that counsel went on to 

take part in the discussion, thus compromising the Committee’s 

neutrality. 

4. As the Tribunal stated in Judgment 3909 concerning a 

complaint filed by another OTIF official whose internal appeal 

had been considered in similar circumstances, such proceedings 

breach the right to due process (see Judgment 3909, consideration 6, 
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and, for similar cases, Judgments 3421, consideration 3, and 3648, 

consideration 10). 

It is true that, in this case, the decision challenged by the 

complainant had been taken by the Chairman of the Administrative 

Committee and not, as in the case that was the subject of above-

mentioned Judgment 3909, by the Secretary General himself. However, 

according to the Chairman’s letter of 25 April 2013 notifying the 

complainant of that decision, it was taken entirely for the reason that 

“[t]he Secretary General of the Organisation d[id] not wish to extend 

[his] probation period into a three-year contract”. It is hence plain that 

this was the Secretary General’s decision, which should have led him 

to recuse himself from the decision-making process of the Committee 

ruling on the appeal against it. 

Although OTIF submits that the arguments stated in the Secretary 

General’s introductory note simply reiterated the arguments that had 

already been made in the proceedings that led to Judgment 3674, the 

Tribunal considers that the fact that the complainant was already aware, 

for that reason, of the substance of those arguments does not suffice to 

establish, in this instance, that the complainant was able to defend his 

rights before the Administrative Committee. 

Lastly, although OTIF underlines that it has since reformed its 

internal appeal procedure to rectify the anomalies in the procedure 

initially provided for under the Staff Regulations, that reform, though 

welcome, is plainly not capable of remedying the flaws analysed above 

that affected the examination of the appeal at issue here. 

5. It follows from the foregoing that the decision of the 

Administrative Committee of 28 June 2017 must be set aside, without 

there being any need to rule on the other pleas raised against it. 

At this stage in its findings, the Tribunal would ordinarily refer the 

case back to OTIF for the complainant’s appeal to be examined in a 

lawful manner. However, in view of the time that has passed and the 

fact that a first case was remitted to the Organisation in Judgment 3674 

owing to a breach of the complainant’s right of appeal, it does not 

appear appropriate to do so in this case. The Tribunal will hence rule 
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directly on the merits of the case and examine below the lawfulness of 

the decision to end the complainant’s appointment. 

6. In order to define the legal framework for this examination, it 

must firstly be determined whether the decision in question is to be 

regarded as the non-confirmation of the complainant’s appointment at 

the end of a probation period, as submitted by OTIF, or simply as a 

dismissal, as maintained by the complainant, who considers that he was 

not subject to such a probation period. 

The dispute between the parties in this regard arises from the 

particular terms of the complainant’s reinstatement in the Organisation, 

which, after the non-confirmation of his appointment to the previous 

post which he had held from 1 July to 31 December 2010, was brought 

about by an amicable settlement agreement concluded on 26 February 

2013. That agreement provided, inter alia, that in return for the 

complainant’s withdrawal of his complaint before the Tribunal against 

the initial non-confirmation decision – which was subsequently 

recorded – he would be re-employed by OTIF from 1 January 2013, 

with his length of service reckoned from 1 January 2011. 

Despite the clause recognising his length of service to which the 

parties had thus agreed, the above-mentioned letter of appointment of 

27 March 2013 contained a provision requiring the complainant to 

undergo a six-month probation period, as required under Article 32 of the 

Staff Regulations for any new staff member appointed on a temporary 

basis. 

The complainant contends that this probation period was not 

applicable and submits, in particular, that contrary to the requirements 

of Article 33(3) of the Staff Regulations – which were, moreover, 

reiterated in the letter of appointment – he never stated in writing that 

he accepted his appointment on the conditions set out in that letter. 

7. However, the Tribunal cannot accept this line of argument. 

Firstly, the evidence shows that although the complainant had not, 

in fact, signed a statement accepting his conditions of employment, he 

had plainly agreed, at least implicitly, to undergo the probation period 
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thus specified. Indeed, documents produced by the Organisation show 

that the complainant had been copied into email exchanges regarding 

the drawing up of his letter of appointment, which was, moreover, 

carried out by one of his own colleagues. In these circumstances, the 

complainant could not have been unaware of the content of that 

document and it is, furthermore, inconceivable in the light of the skill 

in dealing with issues of this kind which was necessary to perform his 

duties as Head of Administration and Finance at OTIF that he had taken 

up the post without paying attention to his conditions of employment. 

The Tribunal also observes that in an email contained in the file, sent 

by the complainant to the Secretary General on 18 April 2013, the 

former referred to being “still in the probation period”, which reflects 

his acknowledgement of that fact. 

Moreover and above all, if the complainant had intended to 

challenge that probation period, he ought to have filed an appeal against 

his letter of appointment, insofar as it provided therefor, within the time 

limit for doing so. As such an appeal was not filed within the prescribed 

time limit, the individual decision in question became final and the 

complainant may not challenge its lawfulness. While the manifest 

contradiction between the provision in the letter of appointment of 

27 March 2013 providing for this probation period and the clause in the 

agreement of 26 February 2013 under which the complainant’s length 

of service in his new position would be reckoned from 1 January 2011 

is admittedly surprising, the Tribunal cannot draw any legal consequences 

from it in this case. 

8. It ensues from the above that the decision of the Chairman of 

the Administrative Committee of 25 April 2013 ending the complainant’s 

duties must be considered as a decision not to confirm his appointment 

at the end of his probation period. 

Admittedly, the decision in question took effect, as previously 

stated, on 1 May 2013, which was well before that probation period 

ended on 30 June, but this does not alter its legal nature, particularly as 

the Organisation continued to pay the complainant’s salary until the end 

of that period. 
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9. According to the Tribunal’s settled case law, an organisation 

enjoys broad discretion in deciding whether to confirm a staff member’s 

appointment at the end of a probation and consequently, this decision is 

subject to only limited review by the Tribunal. The Tribunal has, in 

particular, stated on numerous occasions that where the reason for non-

confirmation is unsatisfactory performance, it will not replace the 

organisation’s assessment with its own. It is, however, for the Tribunal 

to ascertain whether the decision was taken in breach of applicable 

rules on competence, form or procedure, if it was based on a mistake 

of fact or of law, if an essential fact was overlooked, if a clearly 

mistaken conclusion was drawn from the facts, or if there was abuse of 

authority (see, for example, Judgments 1418, consideration 6, 2646, 

consideration 5, 2977, consideration 4, 3440, consideration 2, 3844, 

consideration 4, and 3913, consideration 2). 

10. In support of his claims relating to the decision to end his 

appointment, the complainant submits, inter alia, that that decision 

breached the various preliminary requirements which an organisation 

must observe if it intends to take such a decision on the grounds of the 

unsatisfactory performance of the staff member concerned during the 

probation period. 

The pleas entered in this regard, which fall within the limited scope 

of the Tribunal’s power of review defined above since they relate to 

procedural flaws, are decisive for the outcome of this dispute. 

11. On this point, it must firstly be emphasised that although the 

letter of the Chairman of the Administrative Committee dated 25 April 

2013 notifying the complainant of the decision to end his duties stated 

that the Secretary General did not wish to “call into question [his] 

professional and interpersonal skills” the Committee’s decision to 

dismiss the appeal against that decision and OTIF’s submissions in the 

present case, which entirely contradict that statement, do in fact rest on 

criticisms of the complainant’s performance. The Tribunal therefore 

finds that this decision not to confirm the complainant’s appointment, 

despite the stated reason that accompanied it, must be considered to 

have been based on his unsatisfactory performance. 
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12. It is well established that an organisation which requires a 

staff member to undergo a probation period on his appointment must, 

in particular, set objectives for him so that he knows what criteria will 

be used to assess his performance, assess his merits following the 

proper procedure and, if it finds his performance unsatisfactory, inform 

him in sufficient time for him to attempt to remedy the situation, and 

warn him in specific terms if there is a risk that his appointment will 

not be confirmed at the end of his probation (see, for example, on 

these various points, Judgments 1741, considerations 15 and 16, 2529, 

consideration 15, 2788, consideration 1, 3240, consideration 21, 3845, 

consideration 8, and 3866, considerations 5 and 10). 

13. In this case, the parties’ submissions, and in particular the 

email exchanges produced by the Organisation, show that at various 

points during the brief period between the complainant actually taking 

up his post and the decision ending his appointment, OTIF’s Secretary 

General reproached the complainant for his performance, sometimes 

with annoyance. Those criticisms mainly concerned the complainant’s 

alleged lack of professionalism, the unsatisfactory quality of work he 

had produced and inappropriate remarks in his messages. 

14. While those assessments by the Secretary General of the 

complainant’s merits – which, as stated above, the Tribunal will not 

replace with its own – without doubt warranted the non-confirmation of 

the complainant’s appointment at the end of his probation period, it 

must nevertheless be considered that the decision to that effect was 

taken in conditions that did not comply with any of the requirements 

indicated above. 

15. Firstly, OTIF does not convincingly refute the complainant’s 

submission that he was not set any objectives when he took up his 

duties. It attempts to justify that omission by asserting that the 

complainant’s post was identical to the one he had held in 2010. 

However, apart from the fact that this would not have been a sufficient 

reason not to set objectives for the complainant upon his new 

appointment, the assertion is incorrect. In 2010, the complainant held 
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the post of Head of the Finance and Accounts Service, graded at the 

level of Second Officer, while the post of Head of Administration 

and Finance to which he was appointed in 2013 had wider duties and 

was graded at the higher level of Assistant Counsellor. Furthermore, 

the Tribunal notes that OTIF was likewise unable to specify in its 

submissions the objectives allegedly set for the complainant in his 

initial post. 

16. Secondly, the file shows that no performance report was drawn 

up for the complainant before the decision to end his appointment was 

taken. 

Article 62 of the Staff Regulations states that the Organisation is to 

make a report on the work and conduct of each staff member “[e]very 

two years, or whenever circumstances so require” and the report is to 

be “made known to the staff member and discussed with him”. Plainly, 

the end of the probation period of a staff member whose appointment 

might not be confirmed was one circumstance in which those rules 

required a performance appraisal. However, no performance report was 

drawn up as provided for in the Staff Regulations before the contested 

decision was taken. In fact, the written evidence shows that the only 

appraisal to which the complainant was subject during his probation 

period at OTIF was carried out in a legal framework external to the 

Organisation – as part of the annual cycle of performance reviews by 

his national civil service – on 30 April 2013, that is to say after the 

contested decision and on the same day as the complainant left his 

employment. It should be further noted that this appraisal made no 

mention of the complainant’s alleged shortcomings and contained 

nothing but favourable assessments in his regard. 

17. Thirdly, the sequence of events makes plain that although the 

complainant must have known that the Secretary General was not 

satisfied with his performance, he was not given the necessary time to 

remedy this situation. To underline this point, it suffices to recall that 

the decision to end the complainant’s appointment was taken on 

25 April 2013, that he was notified of it – according to his uncontested 

account – on 30 April and that it took effect on 1 May, whereas the 
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complainant had taken up his duties just a few weeks previously on 

1 March 2013, and his probation period was due to end on 30 June. The 

complainant thus had very little time to prove his worth and, above all, 

was given no opportunity to take appropriate action in response to 

the criticisms directed at him. This is made still clearer by the emails 

submitted by the Organisation showing that the Secretary General’s 

criticisms of the complainant were, for the most part, not made until the 

fortnight immediately preceding the decision of 25 April. The fact is 

that when the complainant received the decision, he was presented with 

a fait accompli, which blatantly contradicts the requirement laid down 

in the case law that in such a situation a staff member must be granted 

sufficient time to enable him to improve his performance. 

18. Lastly, as stated above, although the complainant was informed 

of his alleged shortcomings, the evidence shows that he was not warned 

in specific terms, as required under the Tribunal’s case law, of the risk 

that his appointment would not be confirmed at the end of his probation 

period. Indeed, OTIF has not been able to provide proof of such a 

warning, which is absent from the email exchanges mentioned above. 

19. It follows from the foregoing that the decision of the Chairman 

of the Administrative Committee of 25 April 2013 and the decision of 

26 and 27 June 2013, in which the Committee subsequently approved 

the Chairman’s decision, must be set aside, without there being any 

need to rule on the other pleas raised against them. 

20. However, the Tribunal will not grant the complainant’s request 

for an order to reinstate him at OTIF. It considers that, particularly in view 

of the time that has passed since the complainant left the Organisation 

and the real difficulties that such a reinstatement would inevitably 

create, such an order is not advisable in this case. 

21. The Organisation will, however, be ordered to compensate the 

complainant, as he requests in the alternative, for the material injury 

resulting from the non-confirmation of his appointment and to redress 



 Judgment No. 4215 

 

 
 13 

all other injuries of any kind the various decisions identified above 

caused him. 

22. In respect of material injury, the unlawfulness of the decision 

of 25 April 2013, which in particular made it impossible for the 

complainant to improve his performance in a timely manner, denied 

him a valuable opportunity to have his appointment confirmed at the 

end of his probation period and to receive in consequence the 

remuneration specified in his letter of appointment for the remaining 30 

months of that appointment. 

However, it must also be taken into account that the complainant 

was reinstated in his national civil service on 1 July 2013, the day after 

his probation period at OTIF ended, and he thus continued to receive an 

income for the entire period in question, which significantly decreased 

the quantum of that material injury. 

23. As far as moral injury is concerned, the Tribunal considers 

that the non-confirmation of the complainant’s appointment also caused 

him substantial harm in this respect, particularly inasmuch as it was 

liable to damage his professional reputation. 

It might be observed in this regard that the Organisation itself 

attempted to limit that harm by endeavouring, as stated above, not to 

cite the complainant’s unsatisfactory performance as the official basis 

for the decision and by sending to his national civil service, at the same 

time, an appraisal that passed over the criticism of his performance. 

However, besides the fact that the Tribunal plainly cannot condone such 

questionable actions, it is highly doubtful that they actually minimised 

the harm to the complainant’s professional reputation. 

Moreover, the abruptness with which the complainant’s appointment 

was ended, forcing him to leave his duties almost immediately after he 

was notified of the impugned decision, inevitably caused him distress. 

Lastly, the complainant also suffered moral injury resulting from 

the flaws, discussed in considerations 3 and 4 above, which affected the 

examination of his internal appeal. 
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However, the Tribunal considers that it has not been established 

that the health problems reported by the complainant and the difficulties 

in his private life following his separation from service were directly 

linked, as he maintains, to the Organisation’s actions. 

24. The complainant also claims damages for the alleged delay in 

handling his internal appeal. 

It is true that given the length of the overall proceedings and that 

the fact that the complainant was at first unduly denied the opportunity 

to exercise his right of appeal, OTIF should have attempted to refer the 

appeal which he filed on 29 July 2016 to the Administrative Committee 

for examination as soon as possible. The postponement of this 

examination to the Committee’s session in June 2017 is therefore 

certainly open to criticism, especially as it would doubtless have been 

possible to overcome the problems relating to the translation of 

documents that, according to OTIF, prevented its inclusion on the 

agenda for the session in December 2016. 

However, the period of some 11 months which it took to handle this 

appeal is not inherently unreasonable and, insofar as the complainant 

was not in a precarious position from the point of view of employment 

during this period, this time frame did not cause him substantial injury. 

Moreover, it should be recalled that in Judgment 3674 the 

complainant was awarded compensation of 2,000 Swiss francs for the 

injury resulting from the delay in the final settlement of his case. 

25. Having regard to all the preceding circumstances, the Tribunal 

considers that the various injuries suffered by the complainant as a 

result of the flaws affecting the decisions challenged in this case will be 

fairly redressed by awarding him compensation in the amount of 

50,000 Swiss francs under all heads. 

26. There are no grounds in this case for granting the 

complainant’s claim that OTIF should additionally be ordered to pay 

him exemplary damages. 
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27. The complainant has requested that OTIF be ordered to make 

an official public apology. However, as the Tribunal has stated on 

many occasions, it is not competent to make orders of this kind (see, 

for example, Judgments 2636, consideration 16, 3069, consideration 5, 

and 3597, consideration 10). 

28. The complainant submits that some indemnities linked to his 

separation from service which, according to a final balance of all 

accounts drawn up on 2 May 2013, were owed to him have never been 

paid by OTIF. 

He also requests that the amount of one of those indemnities, the 

repatriation grant, be increased to take into account the reckoning of 

his length of service from 1 January 2011, which was part of the 

amicable settlement agreement of 26 February 2013. This claim must 

be dismissed. Since the letter of appointment of 27 March 2013, which 

the complainant may no longer challenge, does not recognise this 

reckoning of his length of service, his claim in this respect faces the 

same legal obstacle as his claim in respect of the existence of a probation 

period, discussed above. 

OTIF is, however, obliged to pay the complainant the sums 

mentioned above which it has acknowledged that it owes him. Indeed, 

the fact that, as OTIF points out, the complainant did not accept the 

above-mentioned final balance of all accounts cannot release it, in any 

event, from its obligation to pay him the indemnities to which he is 

entitled. 

When invited by the Tribunal, in a request for further submissions, 

to furnish proof that it had paid those indemnities, the Organisation 

admitted in an email of 7 November 2019 that it had not done so. 

That being the case, OTIF will be ordered to pay the complainant 

the sums in question, comprising the commutation of his accrued annual 

leave, monthly rent and travel costs, as well as the above-mentioned 

repatriation grant, amounting to a total of 13,549.35 Swiss francs. That 

total sum shall bear interest at the rate of 5 per cent per annum as from 

1 July 2013 until the date of its payment. 
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29. The Tribunal will not, however, grant the complainant’s 

claims for compensation for new heads of injury which were submitted 

for the first time in his rejoinder, since such claims are, for that very 

reason, irreceivable (see, for example, Judgments 960, consideration 8, 

1768, consideration 5, and 2965, consideration 11). 

30. Nor will the Tribunal grant the complainant’s requests for the 

disclosure of additional documents, which would not have had any 

bearing on the outcome of the case in any event, or for OTIF to be 

“sanctioned” for its failure to produce those documents. 

31. As the complainant succeeds for the main part, he is entitled 

to costs, which the Tribunal sets at 7,000 Swiss francs. 

DECISION 

For the above reasons, 

1. The decision of OTIF’s Administrative Committee of 28 June 2017, 

the decision of the Chairman of the Administrative Committee of 

25 April 2013, and the decision of the Administrative Committee of 

26 and 27 June 2013 are set aside. 

2. OTIF shall pay the complainant 50,000 Swiss francs in damages 

under all heads. 

3. The Organisation shall pay the complainant 13,549.35 Swiss francs, 

with interest calculated as specified in consideration 28 above, by 

way of indemnities linked with his separation from service. 

4. It shall also pay him 7,000 Swiss francs in costs. 

5. All other claims are dismissed. 
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In witness of this judgment, adopted on 12 November 2019, 

Mr Patrick Frydman, President of the Tribunal, Ms Fatoumata Diakité, 

Judge, and Mr Yves Kreins, Judge, sign below, as do I, Dražen Petrović, 

Registrar. 

Delivered in public in Geneva on 10 February 2020. 

(Signed) 

PATRICK FRYDMAN FATOUMATA DIAKITÉ YVES KREINS 

 DRAŽEN PETROVIĆ 


