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FORTY-FIRST ORDINARY SESSION

In re LAMADIE (No. 2) and KRAANEN

Judgment No. 365

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints brought against the International Patent Institute (which has since been integrated into
the European Patent Office) by Mr. Guy Yves Pierre Lamadie and Mr. Richard Hubertus Maria Kraanen on 23
December 1977, the defendant organisation's single reply of 9 March 1978, the complainants' single rejoinder of 2
June and the defendant organisation's single surrejoinder of 5 August 1978;

Considering that the two complaints relate to the same matters and should be joined to form the subject of a single
decision;

Considering the applications to intervene filed by

Mr. P. Adam, 
Mrs. A. Alders, 
Mr. I. Alfaro, 
Mr. M. Allard, 
Mr. G. Andries, 
Mr. R. Anthony, 
Mr. P. Arkesteyn, 
Mr. J. Atkins, 
Mr. I. Ayiter, 
Mr. D. Baldwin, 
Mr. J. Beernaert, 
Mr. S. Behmo, 
Mr. M. Berte, 
Mr. M. Bertin, 
Mr. L. Beslier, 
Mr. C. Biggio, 
Mr. A. Blaak, 
Mr. I. Blasband, 
Mr. A. Boets, 
Mr. J. Boeykens, 
Mr. F. Bogaert, 
Mr. M. Bogaerts, 
Mrs. E. Bonnevalle, 
Mr. F. Borms, 
Mr. F. Borrelly, 
Mr. J. Bosman, 
Miss A. Boulon, 
Mr. J.P. Boutruche, 
Mr. P. Bracke, 
Mr. J.Ch. Brebion, 
Mr. H. Brulez, 
Mr. O. Bullens, 
Mrs. S. Burchi, 
Mr. C. Burgaud, 
Mrs. H. Callewaert, 
Mr. J.M. Cannard, 
Mr. R. Cantarelli, 



Mr. A. Cartrysse, 
Mr. V. Cattoire, 
Mr. I. Ceulen, 
Mr. C. Chaix de Lavarene, 
Mr. J. Chouly, 
Mr. V. Colpaert, 
Mr. J. Constant, 
Mr. C. Coppieters, 
Mr. J. Coquelin, 
Mr. J. Cordenier, 
Mr. O. Cornillie, 
Mr. J. Cousins, 
Mr. E. Crab, 
Mr. Y. Cristol, 
Mr. P. Daeleman, 
Mr. Ch. Dailloux, 
Mr. C. Damitio, 
Mr. M. Dancer, 
Mr. H. Dauksch, 
Mr. D. David, 
Mr. J. David, 
Mr. A. Davids, 
Mrs. C. Davis, 
Mr. Y. Debay, 
Mr. E. de Bundel, 
Mr. I. de Buyser, 
Mr. H. de Buyzer, 
Mr. L. Decannière, 
Mr. M. Declat, 
Mr. L. Decocker, 
Mr. E. Deconinck, 
Mr. A. de Crean, 
Mr. L. Degraeve, 
Mr. J. de Gussem, 
Mr. O. de Herdt, 
Mr. R. de Jager, 
Mr. F. de Jong, 
Mrs. J. de Jong, 
Mr. R. de Jong, 
Mr. M. Dekeirel, 
Mr. L. de Kok, 
Mr. D. de Lameilleure, 
Mr. H. Delhomme, 
Mr. J. Demolder, 
Mr. H. Demuyt, 
Mr. P. de Paepe, 
Mr. R. Depyper, 
Mr. R. de Raeve, 
Mr. A. de Roeck, 
Mr. P. de Roos, 
Mr. H. de Schepper, 
Mr. G. Desmedt, 
Mr. P. Desmont, 
Mr. F. Devisme, 
Miss A. de Vos, 
Mr. P. de Winter, 
Mr. R. Dheere, 



Mr. J. Drentje, 
Mr. L. Drentje, 
Mrs. M.Ch. Drouot, 
Mr. M. Duchatellier, 
Mr. R. Ducheyne, 
Mr. D. Elsen, 
Mr. U. Exelmans, 
Mr. F. Feuer, 
Mrs. M. Fidalgo, 
Mr. E. Flores, 
Mr. G. Forlen, 
Mr. J.P. Fouquier, 
Mr. M. Fournier 
Mr. J. François 
Mr. J. Fransen 
Mrs. T. Gagesteijn, 
Mr. J.M. Ganeff, 
Mr. R. Gautier 
Mr. J. Geisler, 
Mr. C. Gerardin, 
Mr. L. Gijsen, 
Mr. M. Ginestet, 
Mr. Y. Girard, 
Mr. G. Giroud, 
Mr. Ch. Godin, 
Mr. D. Goedhart, 
Mr. A. Goossens, 
Mr. R. Goovaerts, 
Mr. P. Groseiller, 
Mr. R. Guyon, 
Mr. J. Haasbroek, 
Mr. T. Hagen, 
Mr. M. Hakhverdi, 
Mr. A. Hallemeesch, 
Mr. W. Harterink, 
Mr. A. Heeres, 
Mr. F. Heinlein, 
Mr. J.C. Henry, 
Mr. J. Hijzelendoorn, 
Mr. G. Holper, 
Mr. R. Hoorens van den Berg, 
Mr. F. Hoorn, 
Mr. P. Hoornaert, 
Mr. W. Hoornaert, 
Mr. R. Horvath, 
Mr. M. Hubeau, 
Mr. I. Ivanov, 
Mr. D. Iverus, 
Mr. J. Jacobs, 
Mr. A. Jagusiak, 
Mr. R. Jansen, 
Mr. L. Jaworski, 
Mr. B. Jonathans, 
Mr. J. Joris, 
Mr. R. Juyn, 
Mr. H. Kainde, 
Mr. L. Kainde, 



Mr. T. Kapoulas, 
Mr. W. Karis, 
Mrs. H. Keizer, 
Mr. F. Keller, 
Mr. P. Keppens, 
Mr. B. Kerkhoff, 
Mr. A.P. Kerkhoff, 
Mr. P. Kerres, 
Mr. M. Klag, 
Mr. D. Knoester, 
Mr. J. Knops, 
Mr. J. Korving, 
Miss A. Koster, 
Mr. M. Krier, 
Mr. Z. Kroon, 
Miss M. Lakwijk, 
Mr. P. Langeveld, 
Mr. P. Lapeyronnie, 
Mr. R. Laugel, 
Mr. P. Ledrut, 
Mr. M. Léger, 
Mr. A. Leherte, 
Mr. D. Lemercier, 
Mr. H. Lensen, 
Mr. A. Leroy, 
Mr. Ch. Leroy, 
Mr. L. Libberecht, 
Mrs. E. Libberecht-Verbeeck, 
Mr. V. Lipovsky, 
Mr. L. Lugtigheid, 
Mr. H. Luyten, 
Mr. Ch. Maes, 
Mr. L. Mahieu, 
Mr. J. Maisonneuve, 
Mr. R. Manuel, 
Mr. M. Marandon, 
Mr. M. Marchau, 
Mr. Ch. Maugain, 
Mr. G. Mees, 
Mr. H. Menager, 
Mr. A. Mertens, 
Mr. R. Meulemans, 
Mr. L. Mewissen, 
Mr. H. Meylaerts, 
Mr. P. Michiels, 
Mr. G. Minnoye, 
Mr. G. Mobouck, 
Mr. G. Mollet, 
Mr. J.M. Moreau, 
Mr. G. Mulder, 
Mr. E. Munzer, 
Mr. J.P. Nadelhoffer, 
Mr. L. Nagglas, 
Mr. G. Natus, 
Mr. W. Nepveu, 
Mr. H. Nicolas, 
Mr. R. Noesen, 



Mr. A. Nuss, 
Miss W. Nutbey, 
Miss A. Nuyts, 
Mr. C. Onillon, 
Mr. Ch. Orthlieb, 
Mrs. J. Pauwe, 
Mr. G. Pauwels, 
Mr. J. Peeters, 
Mr. S. Peeters, 
Mr. F. Peeters, 
Mr. L. Peeters, 
Mr. L. Pelsers, 
Mr. C. Peltre, 
Mrs. M. Pen-Lybeert, 
Mr. W. Permentier, 
Mr. J.P. Petit, 
Mr. R. Pfahler, 
Mr. S. Pherai, 
Mr. L. Philosoph, 
Mr. Pico, 
Mr. J. Plomp, 
Mr. H. Postma, 
Mr. J. Prussen, 
Mr. K. Pyfferoen, 
Mrs. G. Quist, 
Mr. M. Rajic, 
Mr. G. Rempp, 
Mr. K.D. Rieb, 
Mr. A. Riedinger, 
Mr. R. Riegel, 
Mr. A. Rijckebosch, 
Mrs. J. Roeleveld, 
Mrs. E. Roelsma, 
Mr. J. Roomer, 
Mr. L. Rotsaert, 
Mr. D. Sagatys, 
Mr. R. Schmal, 
Mr. A. Schmidt, 
Mr. L. Schmitt, 
Mr. J.M. Schmitter, 
Mr. H. Schrijvers, 
Mrs. N. Schuermans, 
Mr. J. Sepers, 
Mr. L. Siem, 
Mr. C. Sigwalt, 
Mr. R. Simons, 
Mr. G. Six, 
Mr. E. Smets, 
Mr. G. Steib, 
Mrs. S. Steijn, 
Mrs. P. Stienon, 
Mr. J. Stigters, 
Mr. F. Stoos, 
Mr. M. Suter, 
Mr. H. Tazelaar, 
Mr. F. Thibo, 
Mr. K. Thomaes, 



Mr. B. Tiel, 
Mr. H. Tielemans, 
Mr. F. Torfs, 
Mr. J.P. Turpin, 
Mrs. P. Vaassen, 
Mr. M. van Adrichem, 
Mr. H. van Akoleyen, 
Mr. P. van Assche, 
Mr. W. van Belleghem, 
Mr. I. van Belligen, 
Mrs. P. van Bergem, 
Mr. H. van Bilderbeek, 
Mr. A. van Breda, 
Mr. F. Vancraeynest, 
Mr. E. van den Berghe, 
Mr. W. van den Bossche, 
Mr. E. van den Brink, 
Mr. G. van den Meerschaut, 
Mr. G. van der Heijden, 
Mr. F. van der Hilt, 
Mr. G. van der Krogt, 
Mr. R. van der Mark, 
Mr. J. van der Meer, 
Mr. J. van der Plas, 
Mr. P. van der Sleesen, 
Mr. van der Sman, 
Mr. W. van der Werff, 
Mr. M. Vandevenne, 
Mr. R. van Dijk, 
Mr. W. van Driel, 
Mr. P. van Gelder, 
Mr. A. Vangheluwe, 
Mr. G. van Goethem, 
Mr. G. van Heddeghem, 
Mr. R. Vanhulle, 
Mr. F. van Humbeeck, 
Mr. A. van Leuwen, 
Mr. A. van Moer, 
Miss A. van Niel, 
Mr. M. van Puymbroeck, 
Mr. K.M.E. van Reeth, 
Mr. D. van Roost, 
Mr. J. Vanrunxt, 
Miss C. van Schelt, 
Mr. M. van Schoor, 
Mr. A. Vereecke, 
Mrs. M. Vergruggen, 
Mr. J. Verhoek, 
Mr. J. Verhoest, 
Mr. W. Verhulst, 
Mr. J. Verleye, 
Mr. R. Vermander, 
Mr. J. Verschelden, 
Mr. J.P. Verslype, 
Mr. M. Villemin, 
Mr. J. Voorn, 
Mr. D. Vromman, 



Mr. L. Vuillemin, 
Mr. J. Waasdorp, 
Mr. J. Wannee, 
Mr. R. Wanzeele, 
Mr. A. Wareman, 
Mr. G. Wassenaar, 
Mr. H. Weber, 
Mr. J. Weber, 
Mr. J. Weihs, 
Mr. J. Wendlin, 
Mr. M. Westenberg, 
Mr. J. Weyland, 
Mr. R. Wohlrapp, 
Mr. B. Zaegel, 
Mrs. M. Zuppelli-Cristofoli;

Considering Article II, paragraph 5, and Article VII of the Statute of the Tribunal, the Staff of the Tribunal, the
Staff Regulations of the former International Patent Institute, particularly articles 25, 30, 39, 82.1, 89 and 90, the
Staff Regulations of the European Patent Office, particularly articles 34, 49.11, 64.6 and 66 (Appendix III), and the
Agreement on the integration of the Institute into the Office, particularly Chapter III and articles 9.1, 9.2, 9.3, 9.4,
9.5, 10.1, 10.2, 10.3, 20.1 and 20.2 thereof;

Having examined the documents in the dossier and disallowed the complainants' application for oral proceedings;

Considering that the material facts of the case are as follows:

A. On 5 October 1973 the Diplomatic Conference on European Patents set up an interim committee of the
European Patent Organisation. Between 1974 and 1977 that committee negotiated an agreement on the integration
of the International Patent Institute into the European Patent Office. It was made up of 16 delegations representing
the States which had signed the Convention on European Patents and including the delegations of eight of the nine
member States of the Institute. Elected representatives of the Institute staff were invited to join the interim
committee and its working parties for consideration of staff questions (the Staff Regulations and the transfer of
staff from the Institute to the Office). The complainants say that the participation of those representatives was
unsatisfactory. There were some matters relating to the conditions of transfer of Institute staff on which the
competent working parties could not agree. The interim committee therefore appointed an ad hoc committee to
make new proposals to it. The draft proposals made by the ad hoc committee were later included as Chapter III of
the Agreement on the integration of the Institute into the Office, and the Agreement was approved by decision of
29 September 1977 - the one the complainants are impugning.

B. The defendant organisation states: "In substance the integration agreement embodies the desire of both parties to
reconcile as far as possible the need to preserve the conditions of service laid down in the Institute Staff
Regulations with the need to bring former Institute staff within the structure of the EPO Staff Regulations and let
them enjoy the benefits their transfer can bring. That policy does mean departing from the rules laid down in the
Institute Staff Regulations but is inevitable. First, to apply two sets of staff regulations within a single organisation,
even supposing it were possible, would make for such administrative problems that the organisation's efficiency
might suffer. Secondly, to go on applying obsolescent rules to the former Institute staff members would be bound
to harm their interests in the medium term and in the long run."

C. The complainants and several hundred other staff members lodged an internal appeal against the decision of 29
September 1977 mentioned at the end of A above. By a decision of 9 December 1977, which the complainants also
impugn, the staff members concerned were informed that no appeal would lie to the Appeals Committee of the
Institute. The reason was that the Administrative Council of the Institute had decided to accept the integration
agreement and the Staff Regulations of the EPO, and so any Institute staff member who sat on the Appeals
Committee "may consider himself directly affected by the impugned decision and may therefore disclaim
competence". The complainants thereupon filed their complaints with the Tribunal.

D. The complainants believe that the conditions of service accepted by the Institute on behalf of the transferred
staff constitute radical changes in every single area of a career in administration and a serious breach of the basic



terms which led them to accept appointment and the application of the Institute Staff Regulations. In their claims
for relief, as supplemented in their rejoinder, they ask the Tribunal:

(a) to quash the defendant organisation's decision of 9 December 1977 on the grounds that it makes applicable to
them:

1. the EPO basic salary scale prescribed in article 66 of the EPO Staff Regulations and set out in Appendix III to
those Regulations and the alignment of that scale with the scales applied by the "co-ordinated organisations";

2. the method of basic salary adjustment prescribed in article 64.6 of the EPO Staff Regulations;

3. the financial consequences of promotion as defined in article 49.11 of the EPO Staff Regulations and article 9.3
of the Agreement on integration;

4. the conditions of payment and the amounts of benefits and allowances;

5. the discriminatory provisions on pensions contained in article 20 of the Agreement on integration;

(b) to quash the decision of 9 December 1977 on the grounds that it constitutes a refusal to guarantee that the
following shall continue to apply to the complainants:

- the Institute basic salary scale as aligned with the scale applicable to the staff of the European Communities, and
in particular article 39 of the Institute Staff Regulations;

- the system of promotion prescribed in article 30 of the Institute Staff Regulations;

- the conditions of payment and the amounts of the benefits and allowances referred to in section VI of the Institute
Staff Regulations;

- the "pairing" of grades prescribed in Appendix I to the Institute Staff Regulations;

- the system of staff representation prescribed in article 89 of the Institute Staff Regulations and the appeals
procedure, which includes recourse to an appeals committee at The Hague;

and on the further grounds that that decision constitutes a refusal to fulfil the promise made by the Administrative
Council of the Institute for establishing a pension scheme aligned with the pension scheme of the European
Communities;

(b)bis to declare that the school allowance should be calculated and settled in the manner prescribed in Appendix
(o), point (6);

(c) to award the complainants an adequate sum to cover costs.

Lastly, the complainants ask that one or three experts be appointed to "obtain full information and in particular the
information which the parties shall be bound to supply" and to prepare "a detailed report, with figures, on the
present and future consequences for the complainants of the replacement of the Institute Staff Regulations with the
EPO Staff Regulations in regard to the various heads of claim".

E. The defendant organisation takes the view that the Tribunal is not competent to hear the claims, mainly on the
grounds that the complainants do not allege non-observance of the terms of their appointment or of the provisions
of the Staff Regulations but seek to have quashed, albeit in part, a decision taken by the supreme body of an
international organisation authorising the signature of an international agreement on the integration of one
international organisation into another. The complaints are also irreceivable because they impugn a decision to
authorise the signature of an international agreement. That decision is not analogous to a collective or individual
decision taken under the Staff Regulations - the only kind of decision which may be impugned before the Tribunal.
Moreover, the claims for relief serve no purpose. Even if the impugned decision were quashed nothing would be
changed: the integration agreement has been signed and would still be in force, and the Institute would still be
dissolved. Lastly, instead of claiming their individual rights the complainants merely contest the authority of the
two organisations to make rules and their sovereign authority "to conclude international agreements". For the



foregoing reasons the rebuttal of the complainants' contentions by the defendant organisation is of purely subsidiary
importance. The organisation maintains that those contentions are groundless. It therefore asks the Tribunal to
declare the complaints irreceivable; to declare that it is not competent to hear them on the merits; subsidiarily, to
dismiss them as unfounded; and to award full costs against the complainants.

CONSIDERATIONS:

As to the applications to intervene:

1. Many Institute officials have filed applications to intervene. They are entitled to join in the present proceedings
as interveners in so far as their factual and legal position is identical or at least similar to that of the complainants.
Since they themselves failed to file a complaint in time, however, they may neither put forward pleas nor lodge
claims which differ from those of the complainants. It is therefore necessary to consider only the content of the
complaint, and the applications to intervene will fare in the same way as do the complaints.

As to the defendant organisation:

2. The complainants, who were members of the staff of the International Patent Institute, filed the complaints
against the Institute on 23 December 1977. By an agreement signed on 19 October 1977 the Institute was integrated
into the European Patent Office, the secretariat of the European Patent Organisation (EPO). Having recognised the
jurisdiction of the Administrative Tribunal, with the agreement of the ILO Governing Body, from 1 January 1978
the EPO replaced the Institute in disputes with its staff members still pending at that date before the Tribunal. Thus
in this case the EPO has become the defendant.

As to the procedure:

3. Although there have been no oral proceedings, there are no grounds for allowing the complainants' application
for permission to submit a further memorandum. The complaints raise purely legal questions which can be settled
on the basis of the written evidence alone. The complainants ought to have been aware of that, and in their original
memoranda put forward all the pleas which they thought relevant to their case.

4. First, the EPO pleads that the Tribunal is not competent. It contends that the Tribunal may not hear applications
for the quashing of legislative acts and a fortiori may not review decisions to approve international agreements
since that would impair the authority of the States parties.

In fact the complainants are not contesting the validity of the Agreement by which the Institute was integrated into
the EPO; they contend only that provisions of the Agreement should not apply to them. They are therefore not
asking the Tribunal to disregard State sovereignty. It is immaterial that the provisions which they say should not
apply are embodied in an international agreement and not in the Staff Regulations of an organisation which still
exists. Whatever the nature of the text which contains the provisions, they have the same purport, namely the legal
position of the staff of an organisation. Where a provision of the Staff Regulations is amended the Tribunal may
order the defendant organisation to apply the old text and not the new. So, too, when provisions of Staff
Regulations are amended so as to comply with clauses in an international agreement the Tribunal may order the
application of the former rather than the latter. In the present case therefore, the plea that the Tribunal is not
competent fails.

5. Secondly, the defendant organisation contends that by taking the impugned decision on 9 December 1977 the
Administrative Council of the Institute dismissed appeals lodged against its decision of 29 September 1977 to
authorise the signing of the integration agreement. The organisation argues that a decision to approve an
international agreement is not analogous to a collective or individual decision based on staff regulations, the only
kind of decision which may be impugned before the Tribunal. Hence, it maintains, the complaints are not
receivable.

The second plea fails on the same grounds as the first. The complainants take exception, not to the conclusion of
the integration agreement, but to the application of some of its provisions. Since those provisions are the same in
kind as the staff regulations of an organisation there is no bar to the complainants' appealing to the Tribunal against
the application of those provisions: according to Article II, paragraph 5, of its Statute the Tribunal hears
"complaints alleging non-observance, in substance or in form, of the terms of appointment of officials and of
provisions of the Staff Regulations...".



6. The complainants accuse the Institute of radically altering the terms of appointment of its officials without their
real co-operation and in particular without the participation of the Administrative Advisory Committee. That plea is
also irrelevant.

First, it appears from the written evidence that the representatives of the Institute staff did take part in the
discussions which preceded the conclusion of the integration agreement. Secondly, the Administrative Advisory
Committee provided for in article 90 of the Institute Staff Regulations advised the Director-General. There was
therefore no reason to seek its advice on the matters at issue, which fell within the competence of the
Administrative Council.

As to the merits:

7. The complainants contend that the integration agreement infringes their acquired rights. A right is acquired when
he who has it may require that it be respected notwithstanding any amendment to the rules. In particular, it may be
either a right which arises under an official's contract of appointment and which both parties intend should be
inviolate, or a right which is laid down in a provision of the Staff Regulations or Staff Rules and which is of
decisive importance to a candidate for appointment.

8. The complainants allege a basic breach of their right to remuneration. They say that the system of remuneration
which the Institute took over from the European Communities has been replaced with a less favourable one
introduced by the "co-ordinated organisations".

Their argument is fundamentally mistaken. According to article 39.3 of the Institute Staff Regulations "the sums
referred to in Appendices II A and II B are identical to the sums applicable to European Communities staff
stationed in the Netherlands, the Communities tax on basic salary being deducted at rates calculated according to
the rules applicable to a married official with two dependent children"(1). All that that means, however, is that on 1
January 1972, when the text came into force, Institute officials were as a rule paid salaries identical to those of
European Communities staff stationed in the Netherlands. Neither article 39.3 nor any other provision of the
Institute Staff Regulations guaranteed that parity would continue. In other words, the complainants do not have an
acquired right to application of the European Communities system. That is shown, besides, by the fact that in its
offers of appointment the Institute refers, without going into detail, to "salary scales which are at present being
aligned with those of the European Communities".

Moreover, the integration agreement has not brought about any salary cut: the complainants are paid as much as
they were at the Institute. By virtue of article 9.1 and 9.2 an official transferred from the Institute to the EPO shall
receive a "compensatory allowance" in addition to the basic salary payable according to the scale applicable to
other EPO officials. It is true that, according to the second paragraph of article 9.2, the compensatory allowance
shall at all times be calculated on the basis of the salary scales which were in force in the Institute and in the EPO
on 31 December 1977, and so former Institute officials will fare less well than European Communities staff if the
salaries of the latter rise faster than the salaries of EPO staff. But transferred officials have no acquired right to be
paid the same salary from 1 January 1972 as European Communities staff, and so they cannot allege unfair
discrimination.

As to the method of salary adjustment, the complainants do not have an acquired right to application of the
methods practised in the Institute. Hence the fact that the EPO Staff Regulations do not prescribe the same
incremental curves as did the Institute rules does not constitute any breach of the complainants' terms of
appointment.

9. The complainants maintain that the change of the rules on promotion constitutes a double breach of their
acquired rights. First, article 30.1 of the Institute Staff Regulations guaranteed to staff members on promotion a
"biennial step increment" in their new grade, whereas article 49.11 of the EPO Staff Regulations grants them as a
rule only one twelve-month step increment in the grade held before promotion. Secondly, according to article 9.3 of
the integration agreement, an official may get no increase in salary on promotion.

It is true that when he takes up employment with an organisation an official may reasonably hope some day to
advance in grade and that the rules on promotion create an acquired right in so far as they offer the prospect of
advancement. But the substance of the acquired right to promotion is merely the possibility of advancement



because it is only on the strength of such a possibility that a staff member may have accepted appointment. The
provisions which lay down the conditions governing promotion do not confer any acquired rights on a staff
member because when he takes up his appointment, he cannot foresee how he will fare in his career. On the
contrary, those provisions are subject to amendment and the staff member must expect such amendment.

The complainants might presumably allege a violation of their rights if on promotion their salary fell or was lower
than that of the other members of the EPO staff. But those contingencies are precluded by article 9.3 and 9.5 of the
integration agreement.

Moreover, even if a staff member gets no salary increase on promotion his position is not necessarily just as before.
Not only may he be given work which will give him greater satisfaction but he will be better placed for further
promotion which does bring a salary increase.

10. The complainants also object to the pension scheme which they must join. They allege that, whereas they ought
to be subject to rules which correspond "as far as possible" - to use the words of the Administrative Council of the
Institute - to the scheme applicable to European Communities staff in fact they will suffer loss, and fare less well
than the other EPO staff members besides.

Someone who offers his services to an organisation may of course be expected to give decisive importance to the
provisions on his pension rights. Any curtailment should therefore be regarded as affecting an acquired right. In
this instance, however the complainants' pleas are open to the following objections.

According to article 20.1 of the integration agreement the pensions of EPO staff shall be paid at the rate of "2 per
cent of basic salary per annual pension increment". Article 20.2, however, lays down a special rule in favour of
former Institute staff members in receipt of a "compensatory allowance". The benefits due to them may be
calculated in one of two ways either at the rate of 2 per cent of the basic salary or at the rate of 1.75 per cent of the
sum of the basic salary and the compensatory allowance, whichever is the more favourable to the beneficiary.
Hence the complainants have not suffered any curtailment of their rights. In any event they will be paid a pension
equal to that which they would have been paid as members of the Institute staff, and which was calculated at the
rate of 1.75 per cent of the total salary. If the pension calculated on the basis of 2 per cent of the basic salary is
higher, it will be paid to them.

Their acquired rights would be infringed only if the Administrative Council had guaranteed the application of the
pension scheme of the European Communities to former Institute officials. But it did not. As the complainants
themselves acknowledge, on 12 October 1972 the Administrative Council said that the Institute rules would
correspond "as far as possible" to those of the European Communities. It thus added a reservation which bars the
acquisition of rights.

There is no need to consider whether, because their pensions may be calculated in one of two ways, the former
Institute officials fare better than the other EPO staff members. Be that as it may, if there is any inequality of
treatment, only the latter suffer for it, not the Institute officials, who may not therefore base any claim upon it.

Lastly, it is immaterial that the contribution payable by former Institute officials in respect of the basic salary and
the "compensatory allowance" is equal to the contribution payable by the other EPO staff members. It is true that
the former Institute officials are entitled only to a pension calculated at the rate of 1.75 per cent of the sum of the
basic salary and the compensatory allowance", whereas the pensions of the other members of the EPO staff are
paid at the rate of 2 per cent. Unlike the latter, however, the Institute officials are paid a "compensatory allowance"
over and above the basic salary. Hence in so far as the discrimination alleged exists, it may be regarded as having
been remedied.

11. The complainants further contends that the EPO system of allowances is less favourable to them than the
Institute one. Even if that were true, there would still be no violation of acquired rights.

It is quite clear that expatriation, education and leave expense allowances are matters of importance to someone
who joins the staff of an organisation. The question therefore arises whether the outright abolition of such
allowances would not violate an acquired right. There is, however, no acquired right to the amount and the
conditions of payment of such allowances. Indeed the staff member should expect amendments to be prompted by
changes in circumstances if, for example, the cost of living rises or falls, or the organisation reforms its structure,



or even finds itself in financial difficulty.

Moreover, the second paragraph of article 10.3 of the integration agreement lays down the principle that former
Institute officials shall continue to be paid the same education allowance that they were entitled to before. The
Tribunal will not interpret Appendices (o) and (p) to the rejoinder outside the context of a particular case.

12. Lastly, the complainants object to the curtailment of the rights of representation enjoyed by former Institute
officials and to the abolition of the Appeals Committee to which they were entitled to appeal.

The most that can be said is that there would have been a breach of their acquired rights if EPO staff were barred
from matters of concern to them or denied internal means of redress.

But they are not. Articles 33 and following of the EPO Staff Regulations provide for the establishment of a Staff
Committee in the form of a central committee with local sections, and lay down the functions, composition and
field of competence of those bodies. Moreover, although the Appeals Committee set up under the Institute Staff
Regulations has been abolished, it has been replaced with a similar body which will no doubt meet at EPO
headquarters but to which all EPO staff members, including former Institute officials, may appeal. Hence, even
according to the integration agreement, the complainants will continue to enjoy such protection as precludes any
curtailment of their acquired rights.

As to the costs:

13. Since the complaints must be dismissed, the complainants' claim for costs is unfounded.

DECISION:

For the above reasons,

The complaints and the applications to intervene are dismissed.

In witness of this judgment by Mr. Maxime Letourneur, President, Mr. André Grisel, Vice-President, and the Right
Honourable Lord Devlin, P.C., Judge, the aforementioned have hereunto subscribed their signatures as well as
myself, Morellet, Registrar of the Tribunal.

Delivered in public sitting in Geneva on 13 November 1978.

(Signed)

M. Letourneur 
André Grisel 
Devlin

Roland Morellet

1. Registry translation. 
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