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SEVENTY-EIGHTH SESSION

In re COOK (No. 2)

Judgment 1393

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr. Steven Derek Cook against the European Patent Organisation (EPO) on 15
December 1993, the EPO's reply of 14 March 1994, the complainant's rejoinder of 12 June and the Organisation's
surrejoinder of 23 September 1994;
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Considering Articles II, paragraph 5, and VII of the Statute of the Tribunal;

Having examined the written submissions and decided not to order hearings, which neither party has applied for;

The present dispute being about an increase of 1 per cent in staff members' contributions to the Organisation's
pension scheme, the parties' claims are as follows:

The complainant:

1. To quash the impugned decision;

2. to refund sums wrongfully withheld to cover the increase as from 1 January 1992 plus interest at 10 per cent;

3. to award the complainant 8,000 guilders in costs.

The defendant:

1. Principally, to dismiss the complaint as irreceivable on the ground that the internal appeal was premature;

2. subsidiarily, to dismiss the complaint as devoid of merit.

Considering that the facts of the case and the pleadings may be summed up as follows:

A. Following several actuarial studies on the total rate of contribution to the EPO's pension scheme the



Organisation's Administrative Council decided on 12 September 1991 to bring in, as from 1 January 1992, a special
contribution from the staff in the amount of 1 per cent of basic salary. This staff contribution was to be added to
the contributions set in Article 41(1) of the Pension Scheme Regulations of the European Patent Office, the
secretariat of the Organisation. The staff got notice of the Council's decision from communiqué No. 188, which the
President of the Office issued on 17 September 1991. On 4 December 1991 the complainant lodged an internal
appeal against the communiqué. On 15 October 1993 the Director of Staff Policy told him that the President had
rejected his appeal.

B. The complainant pleads breach of his acquired right to contribute at the rate of 7 per cent set in Article 41.1 of
the Pension Regulations. In his submission the Organisation owed the staff an explanation for a change it had
chosen to make unilaterally, but it gave none. He challenges the methods and parameters of the actuarial studies
and says that the studies failed to show that the rate of contribution in 41(1) was too low. So the impugned decision
is tainted with misuse of authority. It is also unlawful and arbitrary inasmuch as neither the Service Regulations nor
the Pension Scheme Regulations provide for the imposition of a special contribution. What is more, the
Organisation put up the rate without making the changes the increase entailed, thereby disrupting the terms of the
complainant's contract. Lastly, the EPO was in gross breach of the duty of care it owed him by favouring a measure
that is to his detriment and was unnecessary.

C. In its reply the EPO contests the receivability of his internal appeal against communiqué 188 of 17 September
1991. The individual decision, the only challengeable one, did not come until late in January 1992. On the merits
the Organisation contends that the actuarial studies do afford proof that the total rate of contribution was too low
and that the instruments it used to set the new rate were sensibly chosen. No staff member has an acquired right to
any particular rate of contribution. There was neither misuse of authority nor breach of the Organisation's duty of
care.

D. The complainant maintains in his rejoinder that communiqué 188 was a decision that affected him adversely and
that he was obliged to challenge it within the relevant time limit. What is more, the President of the Office did not
say in his final decision that his internal appeal was irreceivable. So the Organisation is acting in bad faith by
challenging receivability now. The complainant presses his pleas on the merits.

E. In its surrejoinder the EPO restates its position.

CONSIDERATIONS:

1. The complainant, an EPO official, seeks the quashing of a decision of 15 October 1993 notifying final rejection
of his challenge to communiqué 188 of 17 September 1991. The President of the Office thereby announced that as
from 1 January 1992 the EPO would withhold from staff pay a special contribution of 1 per cent to supplement the
pension Reserve Fund in pursuance of a decision the Administrative Council had taken on 12 September 1991
(document CA/D 11/91).

2. This complaint is in substance the same as the one from Mr. Gaston Raths which the Tribunal rules on in Judg-
ment 1392 also delivered this day. The difference is that Mr. Raths has challenged, not communiqué 188, but the
first of his pay slips for 1992 to be reckoned in line with the Administrative Council's general decision.

3. Having received internal appeals lodged in December 1991 and January 1992 by the complainant and other
members of the staff, the Administration informed them by a note of 6 March 1992 that after initial study the
President was not inclined to allow the appeals and had therefore forwarded them as a "collective internal appeal"
to the Appeals Committee. He took a similar decision on the appeal Mr. Raths filed on 30 March 1992, which was
later joined to the collective appeal.

4. In the brief it submitted to the Appeals Committee the Administration contended that the appeals were
irreceivable insofar as they challenged communiqué 188 of 17 September 1991. Citing Judgment 764 (in re Berte
No. 2), the EPO observed that the purpose of the communiqué was to inform staff of the Administrative Council's
decision. As such it did not amount to an "act adversely affecting" them within the meaning of Article 107(1) of
the Service Regulations. The appellants should have waited for the pay slips they got on 26 January 1992 before
lodging their appeals; so the only receivable appeal was the one Mr. Raths had filed against his pay slip; the others
were all premature.



5. The Appeals Committee demurred and took the view that communiqué 188 was more than just a declaration of
intent: it informed the staff of a decision by the Administrative Council, the decision had obvious financial and
legal effects, and there was an "act adversely affecting" the staff as from the date of the Council's decision, even
though the pay slips had not come until 26 January 1992. The Committee therefore declared all the appeals
receivable, as indeed it did the appeal of Mr. Raths. The Committee joined the cases for the purposes of internal
appeal and the procedure was the same for all.

6. In his submissions to the Tribunal the complainant rebuts the EPO's objections to receivability. He contends that
communiqué 188 made it plain exactly how the Council's decision affected his pay; that in his internal appeal he
made clear his intention of exercising his right of appeal under Articles 107 and 108 of the Service Regulations;
and that the Administration had entertained the appeals and looked into them before referral to the Appeals
Committee, as was attested by the letters of 6 March 1992 sent to all the appellants. The complainant contrasts the
EPO's position in this case with the Tribunal's ruling in Judgment 607 (in re Verron) - recently confirmed in
Judgment 1247 (in re Kurukulanatha) - that the rules on internal appeals "are not supposed to be a trap or a means
of catching out a staff member who acts in good faith" (see Judgment 607 under 8 in fine).

7. The receivability of internal appeals is a matter which the Tribunal has taken up on many occasions. It may be
crucial to the receivability of a complaint owing to the requirement in Article VII(1) of the Tribunal's Statute that
the internal means of redress be first exhausted. The case law reveals some variations on the issue which are
attributable to wide differences in the rules on internal appeals from one organisation to another. In Judgment 1279
(in re Almazán- Aguirre and others) the Tribunal referred, under 9, to the importance of the administrative
formalities that precede the filing of internal appeals because it is they that set off the time limit; it said that for
reasons of stability in law time limits must be treated as binding; and it observed that the staff member needs to
know, especially when administrative action is taken at successive stages, from the general to the particular, just
when he may act without fear of having his appeal rejected as premature or time-barred.

8. Consistent rulings by the Tribunal make it plain that the act which is challengeable and so sets off the time limit
will ordinarily be some individual decision notified to the staff member. Only that decision affords him
unquestionable and final notice that the time limit is set off and that he will have to act if he wants to assert his
rights. (See Judgments 323 (in re Connolly-Battisti No. 5), under 22 in fine; 398 (in re Mager No. 2), under 3; 624
(in re Giroud No. 2 and Lovrecich), under 2; 625 (in re Desmont and Gagliardi), under 2; and 626 (in re Giroud
No. 3 and Caspari), under 2; 902 (in re Aelvoet and others), under 25, 26 and 27; 963 (in re Niesing, Peeters and
Roussot), under 2; 1081 (in re Albertini and others), under 4; 1101 (in re Cassaignau and Karran No. 3), under 9;
1134 (in re Ngoma), under 4; 1148 (in re Scheu Nos. 1 and 2), under 13.)

9. The conclusion is that the internal appeals at issue in this case are to be deemed premature. Yet there is no reason
of public policy why an organisation should not entertain a claim, even when it is premature, pending the
notification of an individual decision. That is the approach that the EPO took when, instead of warning the
complainant forthwith that his appeal was premature, it entertained his claims - just as it entertained all the others -
and forwarded them, after what it described as preliminary study, to the Appeals Committee. So it was in breach of
good faith in objecting to receivability before the Committee at a time when the time limits set off by its individual
decisions had already run out. The Tribunal accordingly holds that under the circumstances the complainant is right
to plead that he was caught in a procedural trap.

10. The conclusion is that the complaint is indeed receivable, but it is devoid of merit for the reasons set out in
Judgment 1392 also delivered this day on the complaint filed by Mr. Gaston Raths.

11. Since the complaint fails, the applications to intervene too must be dismissed.

DECISION:

For the above reasons,

The complaint and the applications to intervene are dismissed.

In witness of this judgment Sir William Douglas, President of the Tribunal, Mr. Michel Gentot, Vice-President,
and Mr. Pierre Pescatore, Judge, sign below, as do I, Allan Gardner, Registrar.

Delivered in public in Geneva on 1 February 1995.
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Michel Gentot 
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