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THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr. Antoine Albertini, Mr. Georges Roumajon and Mr. Emile Rousée against
the European Organisation for the Safety of Air Navigation (Eurocontrol Agency) on 16 March 1990, Eurocontrol's
replies of 17 May, the complainants' rejoinders of 16 July and the Organisation's surrejoinders of 4 October 1990;

Considering the complaints filed by Miss Françoise Caloo, Mr. John Haines and Mr. Barry John Runacres against
Eurocontrol on 3 November 1989, Eurocontrol's replies of 18 January 1990, the complainants' rejoinders of 16
March and the Organisation's surrejoinders of 7 June 1990;.

Considering the complaints filed by Mr. Jean-François Pieri, Mr. Jean Sondt and Mr. Jean-Pierre Willox against
Eurocontrol on 31 January 1990 and corrected on 7 March, Eurocontrol's replies of 17 May, the complainants'
rejoinders of 16 July and the Organisation's surrejoinders of 4 October 1990;
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Considering Articles II, paragraph 5, and VII, of the Statute of the Tribunal and Article 92(1) and (2) of the Staff
Regulations governing officials of the Agency;

Having examined the written evidence and decided not to order oral proceedings, which none of the parties has
applied for;

Considering that the facts of the case and the pleadings may be summed up as follows:

A. At its 62nd Session, on 7 July 1983, the Permanent Commission of Eurocontrol decided to bring in a 5 per cent
differential in net pay between the European Communities and Eurocontrol by gradually reducing net pay at
Eurocontrol. The International Convention on Co-operation for the Safety of Air Navigation was amended for the
purpose from 1 January 1986.

Cost-of-living weightings are applied to the pay of Eurocontrol staff, the aim being to give everyone the same
purchasing power whatever his duty station.

In a working paper of 19 January 1989 the Director General submitted to Eurocontrol's Committee of Management
for adoption with retroactive effect from 1 January 1981 a set of revised weightings that had been published by the
European Communities on 27 October 1988. The paper explained that the new weightings would not apply to all
duty stations and could not be taken into account for the purpose of adjusting net pay differentials.

The complainants are members of the staff of Eurocontrol. They submitted to the Director General requests under
Article 92(1) of the Staff Regulations. They did so in January and February 1989: though the dates are not on the
copies filed with the Tribunal they are not at issue. In their requests they asked the Director General to apply to
their salaries the new weightings published by the European Communities, in full as from 1 January 1981, and
whether or not any reduction in their pay was lawful; to take account of the weightings in recalculating the
successive reductions made in their pay; and to repay to them any sums wrongfully withheld.



By office notice 6/89 of 21 March 1989 the Director of Personnel and Finance informed the staff that at its 158th
Session the Organisation's Committee of Management had approved the new weightings for several duty stations as
from 1 January 1981 and that the amount of arrears would be worked out as soon as possible.

By decisions of 30 May 1989 the Director General rejected the complainants' requests on the grounds that there was
no cause of action: the procedure for adoption of the new weightings had already begun by the date of their
requests; office notice 6/89 had explained that it would take time to apply them in each case; and insofar as the
requests foreshadowed internal appeals they were irreceivable since the appointing authority had not yet notified
individual decisions adversely affecting the staff nor had the Permanent Commission of the Organisation yet
approved the new salary scales to be applied from 1 July 1988.

In August 1989 - again the dates do not appear on the texts filed but are not contested - the complainants each
lodged an internal "complaint" under Article 92(2) against the rejection of their requests. They contended that their
requests had not foreshadowed appeals and had shown a cause of action inasmuch as the Director General's
working paper had already made it plain that there was to be no provision for recalculating the margins used to
apply the reductions in pay in furtherance of the Permanent Commission's decision to make pay 5 per cent lower at
Eurocontrol than in the European Communities.

Office notice 14/89 of 23 August 1989 announced adjustments as from 1 July 1988 in pensions and salary that took
account of the new weightings.

On 3 November 1989 Miss Caloo, Mr. Haines and Mr. Runacres filed complaints with the Tribunal impugning the
implied rejection of their 92(2) complaints.

By letters of 14 December 1989, the decisions impugned by the other complainants, the Director of Personnel and
Finance rejected their 92(2) complaints as irreceivable on the grounds that they were not challenging decisions
adversely affecting them, such as the pay slips issued in late August and in September 1989 or the office notice of
23 August 1989. The Director added that in any event their claims were devoid of merit.

B. Miss Caloo, Mr. Haines and Mr. Runacres contend that their complaints are receivable, having been filed, as
Article VII(3) of the Tribunal's Statute requires, not later than 150 days from the date of notification of their 92(2)
complaints.

The other complainants also submit that they duly filed not later than 90 days from the date at which they had got
the letters of 14 December 1989 from the Director of Personnel and Finance.

All the complainants contend on the merits that so long as they get no increase in net pay there are no grounds for
making the reduction the Permanent Commission approved in 1983.

Whenever the weighting for a duty station threatens to bring net pay down there is a safeguard against a fall: the
figure is kept up by letting any increments due accrue until the decline has been offset.

The figures given in the working paper of 19 January 1989 show that some of the weightings, for example the one
applicable to the Netherlands, had gone down appreciably. By the complainants' reckoning there would have been
no reason to go ahead with the first stage of the reduction in pay had the weightings been known at the time. A rise
in net pay must be taken over the whole period in which the figure fell back, the relevant level being that which
immediately preceded the first decline. For the Netherlands 1 July 1985 was the last date before the revised
weightings brought down net pay. So the salaries of officials stationed in that country and affected by the fall
should be frozen until rises have made up the amounts wrongfully withheld. That would leave no room for any
reduction in pay up to now.

Since the rule is that staff at different duty stations must have the same purchasing power, making no salary
reduction in one country means making none in any other.

The complainants invite the Tribunal to quash the decisions to reject their internal "complaints". They want to have
the revised weightings retroactively taken into account for the purpose of determining the rates at which the stages
of the reduction in Eurocontrol pay occur (which would wipe out the reductions). They claim the refund of the
sums wrongfully withheld and awards of costs.



C. Eurocontrol replies that the complaints are irreceivable and submit that the complainants have acted in breach of
the spirit of the internal appeals procedure. Their letters of January and February 1989, which were in standard
form and run off in hundreds of copies, were more like a petition calculated to put the Organisation under pressure
than Article 92 requests. Besides, the complainants were aware of the efforts then being made to update the
weightings and knew that there would eventually be individual challengeable decisions. Their requests showed no
cause of action.

The complaints filed by Miss Caloo, Mr. Haines and Mr. Runacres are also premature. Rejection was not implied,
according to Article 92 of the Staff Regulations, until four months after they had notified their 92(2) complaints,
and they have therefore failed to exhaust the internal means of redress.

In subsidiary submissions on the merits the Organisation contends that it is the actual increase in net pay, not the
weightings, that count. The complainants' reasoning is unsound because it makes two mistaken assumptions. For
one thing, the rate at which salaries are adjusted depends on pay levels, not at 1 July 1985, but at 1 January 1986,
since the initial adjustment that took effect on 1 July 1986 was based on data relating to the period beginning on 1
January 1986. For another thing, there is no reason to challenge the adjustments already brought in since the value
of the factors they are based on has never gone down; net pay has consistently risen since 1 January 1986, even in
the Netherlands and the Federal Republic of Germany, where it is still disproportionately high.

The real bone of contention is the "restraint" on pay rises, an issue the Tribunal has already ruled on.

D. In their rejoinders the complainants observe that by using the term "restraint" instead of "reduction" Eurocontrol
has altered the terms of the decision the Permanent Commission took in 1983. They have never challenged
reduction as a matter of principle and have indeed said quite explicitly that their suit has no bearing on the
lawfulness of the reduction.

They maintain that their complaints are receivable: their letters requesting a decision were not a "petition" and
under Article 92 the rejection of a request constitutes in itself an act adversely affecting the individual who made it.

Miss Caloo, Mr. Haines and Mr. Runacres further submit that in matters of procedure they have to comply with the
shortest time limit, the one set in the Tribunal's Statute, and that there is therefore nothing premature about their
complaints.

As to the merits, they reject the Organisation's figures. They submit that the weightings have a direct impact on net
pay and, especially in the Netherlands, the lower weightings make for a cut in net pay. If the new weightings had
been known before 7 July 1987 there would have been no cause whatever for adjustment since pay levels in the
Netherlands would have been frozen at their 1985 level. Being unwarranted, the reductions cannot stand.

E. In its surrejoinders Eurocontrol confirms that the impugned decisions are about adjustment of an increase, not
about reduction in pay below levels in the European Communities. It maintains that the complaints are irreceiv-

able because they disclose no cause of action and are premature. The complainants' submissions rest on mistaken
assumptions.

CONSIDERATIONS:

Joinder

1. The material issues being common, the complaints are joined to form the subject of a single ruling.

Receivability

2. By letters of which the copies put to the Tribunal bear no date but which the Organisation does not deny having
received the complainants submitted to the Director General of Eurocontrol "requests" under Article 92(1) of the
Staff Regulations that a decision be taken. They referred in their letters to a working paper that was to be put to the
Committee of Management at a forthcoming meeting about "adjustment with retroactive effect from 1 January
1981 of the weighting coefficients to be applied at Eurocontrol duty stations". They said that the paper prescribed a
new factor for the reckoning of salary and they asked for a decision to apply the new weightings in full and, in
particular, to take account of them for the purpose of recalculating the amounts of the gradual reductions in pay.



The Director of Personnel and Finance answered on the Director General's behalf in letters of 30 May 1989 which
explained Eurocontrol policy on the matter; reminded the complainants that an office notice had informed them that
time was needed to apply the weightings to each staff member; and pointed out that the upward adjustment of basic
salary and the weightings for the purpose of the third stage had not yet been approved.

Being dissatisfied with those answers, the complainants submitted to the Director General, again at some unknown
date, "complaints" under Article 92(2) of the Staff Regulations putting forward the same pleas but not mentioning
any individual decisions. Decisions of 14 December 1989 signed by the Director of Personnel and Finance rejected
the 92(2) complaints. Those are the decisions challenged by Mr. Albertini, Mr. Pieri, Mr. Roumajon, Mr. Rousée,
Mr. Sondt and Mr. Willox. Miss Caloo, Mr. Haines and Mr. Runacres, who filed their complaints on 3 November
1989 before notification of the decisions, are challenging the rejection they infer from the Organisation's failure to
reply.

In the decisions of 14 December 1989 the Director said, among other things, that the complaints were irreceivable
because they failed to challenge any "decision by the appointing authority" adversely affecting the complainants,
such as the pay slips issued at the end of August and in September 1989 or, in the case of those who had not been
granted relief for the period from 1 July 1986 to 30 June 1988, office notice 14/89 of 23 August 1989. He applied
that reasoning to all of the complainants.

3. The complaints may be declared irreceivable on several counts. One possible objection to receivability is that at
the outset the complainants were challenging decisions that had not even been taken and their internal appeals were
therefore premature.

4. But the grounds on which the Tribunal prefers to base its ruling are that there was breach of Article VII(1) of its
Statute. It is true that the measure under challenge affects several groups of staff and is therefore general in purport.
But that does not in itself make the complaints irreceivable: decisions do not need to be individual to be
challengeable before the Tribunal. As Article VII(2) of the Tribunal's Statute makes plain, a general decision too is
challengeable. That article sets the time limit for filing a complaint against "a decision affecting a class of
officials", in other words a general decision.

Yet that does not mean that a complaint challenging any sort of general decision will necessarily be receivable:
there is also the rule in VII(1) that the internal means of redress must have been exhausted.

Article VII(1) reads: "A complaint shall not be receivable unless the decision impugned is a final decision and the
person concerned has exhausted such other means of resisting it as are open to him under the applicable Staff
Regulations". Although VII(1) will apply mainly where the impugned decision might have been directly challenged
within the Organisation, it will be fatal to a complaint against a general decision if that decision, though not subject
to direct internal appeal, must ordinarily be followed by an individual one against which appeal does lie. That
construction of the article precludes entertaining an appeal against a general decision where the arrangements for
giving it effect may be unknown. Moreover, it is not certain that the general rules to be applied had become final
by the time at which the impugned decisions were taken.

The impugned decisions do not put figures on the entitlements of each of the complainants it applies to. The figures
will be known only when individual decisions have been taken, and the competent administrative authority or a
subordinate will presumably take them on the strength of the general decision. In the circumstances the
complainants may not now challenge the validity of the general decision they are objecting to. Before they come to
the Tribunal they must be able to cite individual decisions.

The complaints being irreceivable, there is no need to entertain the Organisation's further objection that some of the
complainants failed to observe the time limits for appeal.

DECISION:

For the above reasons,

The complaints are dismissed.

In witness of this judgment Mr. Jacques Ducoux, President of the Tribunal, Tun Mohamed Suffian, Vice-President,



and Miss Mella Carroll, Judge, have signed hereunder, as have I, Allan Gardner, Registrar.

Delivered in public sitting in Geneva on 29 January 1991.

(Signed)

Jacques Ducoux 
Mohamed Suffian 
Mella Carroll 
A.B. Gardner

Updated by PFR. Approved by CC. Last update: 7 July 2000.


