Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2994

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr P.AOT. against
the European Patent Organisation (EPO) on 23 Jud3,2the EPO’s
reply of 22 December 2008, the complainant’s rejemof 27 March
2009 and the Organisation’s surrejoinder of 10 A1@009;

Considering the application to intervene filed by MC. T. on
2 September 2010 and the EPO’s comments theret6 8eptember
2010;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Italian national born in 19ifined the
European Patent Office — the EPQO’s secretariat Julp 1990 as an
examiner. He currently holds grade A4.

In November 2007 the President of the Office prepos the
EPO’s Administrative Council a set of measures diraecurbing the
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Office’s increasing expenditure on sickness insteaifhese measures,
which concerned the conditions of insurance apble#o employees’
spouses, involved amending Article 83 of the SernRegulations for
Permanent Employees of the European Patent Offcevedl as the
Implementing Rule thereto. The necessary amendmestes approved
by the Council on 14 December 2007 in decisionsBC29/07 and
CA/D 30/07 with effect from 1 January 2008.

Prior to the amendment of Article 83, employeedusges were
automatically covered by the Office’s sickness ragage scheme at no
extra cost, regardless of their income and of wédretin not they were
also covered by another scheme, such as a compulational health
insurance scheme. Under the new version of Art&3e however,
a contribution is payable in respect of spousesfgiy employed
outside the Office if they are exempted by natidaal from affiliation
to a compulsory sickness insurance scheme and #dy th
have no other primary sickness insurance covergemxavhere
their earnings fall below a defined threshold. Femmore, gainfully
employed spouses who are entitled to reimbursewofethteir medical
expenses under another primary sickness insuraicame are now
obliged to seek reimbursement from that schemdenfitst instance,
before claiming the balance of their medical expeng any, from the
Office’s scheme. Thus, they are entitled only tsmptementary cover
under the Office’s scheme, except where the priroawer restricts the
choice of medical provider. These measures andctieesponding
contribution levels were announced to the staf€Circular No. 304 of
21 December 2007.

The amendment also affected the situation of derspouses.
When an employee or pensioner of the Office diverdhe former
spouse ceases to be covered by the Office’s sisknsgrance scheme.
Under the old rules, the former spouse’s cover @aeksume in the
event that he or she became entitled to a sungymehsion following
the death of the employee or pensioner. Under éernles, surviving
former spouses are excluded from cover under tfieef scheme.

The complainant’s payslip for February 2008 showaetkduction
of 166.12 euros representing the contribution ferdpouse’s sickness



Judgment No. 2994

insurance. On 10 March 2008 he lodged an appehl twé President
of the Office in which he sought the quashing of #imendment
to Article 83, moral damages and costs. He alsgdddis appeal with
the Chairman of the Administrative Council. On 13argh
the Director of Employment Law informed all stafy Imeans of an
intranet publication that a number of appeals heghddodged against
the amendment of Article 83 and that, followingimitial examination
of those appeals, the President had decided tlegt ¢buld not be
allowed. Consequently, the appeals had been rdféor¢he Internal
Appeals Committee for opinion and the appellantsild/doe informed
in due course of the detailed reasons for the @Reats decision. This
communication was written in French. On 4 Aprilvias published on
the intranet in the two other official languagestlué Office, namely
English and German.

On 17 April 2008 the Director of the Internal Apfge€ommittee
sent an e-mail to the complainant, confirming thé appeal had
been registered under the reference RI/08/08. Hefieub the
complainant that, in view of the large number opegls that had
been filed against the sickness insurance conioibbutor working
spouses, the Committee intended to resort to dpgeal” procedures:
the appeals of several “test-appellants” would bkaneéned, and
the remaining appeals would be suspended until Goemittee
had issued an opinion on the “test-appeals”; thahion, as well
as the President’s final decision on the “test-afgie would be
communicated to the other appellants, who could texide whether
or not they wished to pursue their individual appe@he complainant
was invited to indicate by 30 May 2008 whether hehed to be a
“test-appellant”, but he did not avail himself bft option. A similar
e-mail was sent simultaneously to each of the aippellants.

By a letter of 30 June 2008 the Director of Empleymn
Law informed the complainant that the appeal he luaiged with
the Administrative Council had been referred by t@euncil to
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the President of the Office, who had in turn refdrrit to the
Internal Appeals Committee, which had registereduitder the
reference RI/08/08.

On 23 July 2008 the complainant filed a complairithwthe
Tribunal, in which he impugns the implied rejectiarhis appeal dated
10 March 2008.

B. The complainant contends that his complaint isivedde under
Article VII, paragraph 3, of the Statute of thebitmal because he did
not receive “a proper legally valid communicatidroat a President’s
decision” within sixty days of the date on whichlbdged his appeal.
In his view, a decision on his appeal should hasenbsent to him by
the President herself, and in a form requiring agkadgement of
receipt, but neither the intranet publications 8fMarch and 4 April
nor the e-mail of 17 April from the Director of thieternal Appeals
Committee satisfy those requirements. The comphiaegues that the
President failed to take a decision on some of diegsms within
the above-mentioned period. He points out thatabiseal concerned
not only the contribution levied in respect of wiok spouses,
but also the shift from primary to complementarsurance and
the exclusion from the Office’s scheme of formeoisges in receipt of
a survivor’'s pension, yet the communications oMigch, 4 April and
17 April refer only to the first of these issuesstly, he submits that,
in addition to being contrary to the Service Regaies, the unilateral
decision to suspend his appeal pending the outcointhe “test-
appeals” leaves him no means of resisting the Athtnation’s
decisions and also prevents their timely review.

On the merits, the complainant argues that theuthsipamendments
constitute an infringement of his acquired righ®eferring to the
Tribunal’'s case law on this matter, he asserts that sickness
insurance scheme as a whole was crucial to hisidecio accept the
Office’s offer of employment and that he has anuareql right to the
insurance conditions embodied in the provisionsAdiicle 83 as
they stood at the time of his appointment. He ackedges that
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the Administrative Council has the power to amehé Service

Regulations, provided that it respects the acquiigtits of staff

members. In his opinion, the Office is entitlecct@nge the conditions
of its sickness insurance for future staff membbrs, not for serving

employees. He also stresses that, in view of thgélprofit” generated
by the EPO, the reason for the changes in questimmely to save
money, does not justify breaching the acquiredtsigih staff members.
According to the complainant, decisions CA/D 294 CA/D 30/07

are based on insufficient and incorrect informatiamd they belong to
a series of decisions taken in recent years wtecll to erode his
conditions of employment.

The complainant asks the Tribunal to quash ded@sio&/D 29/07
and CA/D 30/07ab initio and to order the EPO to reimburse all
deductions made from his salary in respect of pmuse’s sickness
insurance and to refrain from making such dedustiarthe future. He
claims 9,000 euros in moral damages and 2,000 éurassts, and he
requests an oral hearing.

C. In its reply the EPO submits that the complainirigceivable
under Article VII, paragraph 1, of the Statutewd ribunal for failure
to exhaust internal remedies. It explains thatpeding to the case law,
a decision whereby an internal appeal is providiprajected and
referred to the Internal Appeals Committee con&#uindeed a
decision, which precludes the application of AgidIl, paragraph 3,
of the Tribunal's Statute. In this case, such aigilet was
communicated to the complainant, first by the Diveof Employment
Law in his intranet publications of 13 March andgril 2008 and then
by the Director of the Internal Appeals Committeehis e-mail of 17
April, i.e. within sixty days of the filing of higppeal. The defendant
adds that the complainant is well aware, havingaaly been a party to
an internal appeal procedure, that the authoritycdovey such a
decision to him has been validly delegated to thieedbor of
Employment Law and that both e-mail and — in theecaf a mass
appeal — the intranet are valid means of commungathe
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decision. Dismissing the complainant’s argument the President did
not take a decision on all of his claims, the Orgation states that the
reference in the communications of 13 March andp4il 2008 to the
“spouse’s additional sickness insurance contriloitieas made for the
sake of “convenience and increased understandamgte that was the
main issue raised in the appeals. Regarding thaitegf the “test-
appeal” procedure, it argues that the Internal App€ommittee must
be allowed to adapt its normal procedure when fasgth mass
appeals, and that this is in the interest of th# sbncerned insofar as
it avoids undue delays. Lastly, the EPO assertsttigacomplainant’s
claims relating to the primary use of other insemschemes and the
exclusion of surviving former spouses from the €df% scheme are
irreceivable because he has no cause of action redtpect to these
matters.

Subsidiarily, the defendant submits that the complas
unfounded. It points out that the provisions conicey health insurance
are statutory provisions applying to all permanemployees and that
the rights derived from them cannot be considecelet contractual.
According to the case law, such provisions may \evabver time
and they may be altered unilaterally by the Orgatios. In the
EPQO’s view, the modalities of affiliation of empkgs’ spouses to the
Office’s sickness insurance scheme cannot be seardacisive factor
in the decision to accept employment with the @ffamd hence do not
give rise to any acquired rights for employees.

The Organisation observes that, in accordance thehprinciple
of sound financial management, steps had to bentékestrengthen
the financial situation of the sickness insurard®eme. It emphasises
that the requirement to exhaust rights under otteslth insurance
schemes before turning to the Office’s scheme djreaxisted in
Article 83(6) of the Service Regulations prior tbet disputed
amendments and that a contribution is only requifed spouse’s
earnings amount to more than 50 per cent of the lsadary of an
employee in grade C1, step 3.

D. In his rejoinder the complainant maintains that ¢asnplaint is
receivable and reiterates his arguments on thetsnéfe disputes the
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Organisation’s statement that the requirement twaest rights under
other insurance schemes before turning to the ©ffischeme existed
prior to the amendment of Article 83.

E. In its surrejoinder the EPO states that the complais rejoinder
introduces no argument liable to modify the positexpressed in its
reply, which it maintains in full.

CONSIDERATIONS

1. On 10 March 2008 the complainant lodged an inteapakal
with respect to decisions amending Article 83 ok tervice
Regulations. He sought the “[gJuashing of the ameswtt of Art. 83
[...] abinitio”, stating in his covering letter:

“This implies in particular, that there is no regaent of the EPO sickness

insurance as primary sickness insurance [...],@Rapouses continue to be

included in a possible future cover [...], that additional sickness
insurance premium is introduced for family membéhst the deductions
already made are reimbursed and that in the figuch deductions are no
more made.”
Slightly more than one hundred other staff memifdesl similar
appeals.

2. The Director of Employment Law notified all stafembers,
by a publication on the intranet on 13 March 200&t a number of
appeals had been lodged against the applicatisgheohmendment of
Article 83 “provid[ing] for the levy of an additi@h sickness insurance
contribution for a spouse in gainful employmentside the Office”.
He stated in the notification that the Presidert Beamined the case
and was of the view that the new measures had cmeactly applied
and were justified and legal. It was then said thatappeals could not
be allowed and had been referred to the InterngdeAls Committee



Judgment No. 2994

for its opinion. The notification was in French.dlish and German
translations were published on the intranet on Al 2008.

3. The complainant received an e-mail from the Diredfothe
Internal Appeals Committee on 17 April 2008 infonguihim that a
number of similar appeals had been lodged andth®iCommittee
intended to follow its “test-appeal” procedureseTdomplainant was
invited to indicate whether he wished to be a “tggtellant” but it was
stated that his request in that regard might nagrbated. It was also
said that other appeals would be treated as susgemtile the “test-
appeals” were considered. Later, on 30 June 20@8,Director of
Employment Law wrote to the complainant informingnhthat his
appeal had been registered with the Internal Agp€almmittee. On
23 July 2008 the present complaint was filed on lthsis that no
express decision had then been taken on the apgpegeéd by the
complainant on 10 March 2008. The EPO contendstkieatomplaint
is irreceivable.

4. Before turning to the question of receivability, i
convenient to note that the complainant seeks ahhearing. As will
shortly appear, the outcome of the present matterstentirely on
questions of law. Those questions are fully argimethe pleadings.
Accordingly, there is no need for an oral hearind the application in
that regard is rejected.

5. Article 108 of the Service Regulations provides the
lodging of internal appeals. Article 109 relevarghpvides:

“(1) If the President of the Office [...] considdisat a favourable reply
cannot be given to the internal appeal, an App€alsmittee [...]
shall be convened without delay to deliver an apinon the matter;
[...]

(2) If the President of the Office has taken noislen within two
months from the date on which the internal appess Wodged, the
appeal shall be deemed to have been rejected. [...]

(3) When all the internal means of appeal have bedmausted, a
permanent employee [...] may appeal to the Admiise Tribunal
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of the International Labour Organization under tbenditions
provided in the Statute of that Tribunal.”

6. The complainant’s first argument is that no decisigas
taken within the period of two months specified Anticle 109(2)
of the Service Regulations and, thus, he is edtitle proceed to
the Tribunal as allowed by Article VII, paragraph & its Statute.
He claims that no decision was taken because hendidwithin
two months receive “a proper legally valid commaticn about
a President’s decision”. In this regard, he corgetitht a decision
must be communicated by “the President personallya operson
unequivocally acting for the President” and thenestrbe a “proper
communication of it to the person concerned”. Femtthe claims
that no decision is taken until such time as it psoperly
communicated. In elaboration of these argumentscdrgends, by
analogy with provisions relating to proceedingsobefthe Internal
Appeals Committee, that the decision should “bepaiehed against
acknowledgement of receipt” and, if by post, “bygistered letter”.

7. There is nothing in the Service Regulations spauifyby
whom or in what way a decision that “a favoural#dely cannot be
given” must be communicated. So far as is presenthvant, all that
is expressly required is that the President takie@sion within two
months of the lodging of an internal appeal. Howgaad as a matter
of practicality, if a decision is not communicatgithin two months, it
will ordinarily be inferred that no decision waskéa within the
specified time. In the case at hand a decisiontaleen with respect to
the various appeals lodged concerning the amendofiekticle 83 of
the Service Regulations and, so far as concerngprigent matter, it
was taken well within the period of two months. aover, the
Director of Employment Law communicated that dexgisiwithin
that period by publication on the intranet. The ptamant does
not contend that he did not receive that communicatFurther,
the intranet publication specified that the decisttad been taken
by the President and, there being no evidence & dbntrary,
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the presumption of regularity applies with the @megence that
the decision is to be treated as the decision efRtesident or her
duly authorised delegate. Similarly, there is naghin the Service
Regulations to prevent a decision under Article (2D9being

communicated by a person authorised by the Prdsidethat regard
and, again, there being no evidence to the contthey presumption
of regularity applies with the consequence that tieector of

Employment Law is to be taken as having been dwoased.

8. The complainant makes a further argument by reéeren
to the description in the intranet publication bk tamendment to
Article 83 as “provid[ing] for the levy of an addihal sickness
insurance contribution for a spouse in gainful exyplent outside the
Office”. The complainant contends that the Predigeade a decision
only on this aspect of his appeal and not on Hisrotlaims. However,
as the intranet publication made clear, the Pras&ledecision
was with respect to the appeals that had been dhduge the specific
claims made in them. That is all that is relevanthquired by
Article 109(1) of the Service Regulations.

9. As the President took an express decision in aecoed
with Article 109(1) of the Service Regulations awithin the time
prescribed by Article 109(2), there is no room fdeeming the
complainant’'s appeal to have been rejected purstarthe latter
provision. Consequently, the complainant has ndiaested internal
appeal procedures and, in accordance with Artidle paragraph 1,
of the Tribunal's Statute, the present complainhd$ receivable as
a complaint based on a deemed rejection of hisrnateappeal
(see Judgment 2780, under 5).

10. The Tribunal's case law allows that “where a conmaat
does everything necessary to get a final decisioh the appeal
proceedings appear unlikely to end within a reastendime, he
may go to the Tribunal’ (see Judgment 1243, undgrahd also
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Judgments 2443, under 5, and 2912, under 6). Theplamant
contends that he satisfies this test as his ag@sahot been included
as a “test-appeal” and has, therefore, been susgehi# states that he
has declined to have his appeal treated as adpgstal” because there
is no provision allowing for the suspension of agpesave with the
written consent of an appellant and, thus, the-dappeal” procedure is
unlawful. It is unnecessary to consider whether ttest-appeal’
procedure adopted by the Internal Appeals Commitegorms with
its Rules of Procedure and/or the Service Reguistitt is sufficient to
state that, in the absence of a specified procedureome other
provision indicating to the contrary, an internappaals body
necessarily has power to determine what procedweld be followed
when multiple appeals are filed with respect toshame issue. What is
significant is that it cannot be assumed that tteezgrures that have
been adopted by the Internal Appeals Committee g the
suspension of appeals that are not treated asdjppstals” will result
in the suspended appeals being unduly delayedh®adntrary, it may
well be that they are resolved more quickly tharuldde the case if
each appeal were to be dealt with separately. béiailg so, it cannot
be said that the complainant’s appeal is unlikelipe resolved within a
reasonable time.

DECISION

For the above reasons,

The complaint is dismissed as irreceivable. Thelicgmon to
intervene is also dismissed.

In witness of this judgment, adopted on 29 Oct@id0, Ms Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, a4, ddatherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
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Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet
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