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1. Introduction

Flexible work (in Dutch Flexibele arbeidsrelaties) has steadily increased in the Dutch labour market and
on-call employment represents the fastest growing group. Although on-call work is both the largest and
the least institutionally regulated form of flexible employment, little is known on its developments and
impacts. The main objective of this study, commissioned by the ILO, is to compensate this gap and
provide an insight of the most relevant legal and socio-economic issues concerning the forms of on-call
work that are used in the Netherlands. The paper relies both on available data and own research.

First on-call work is defined. However, an unequivocal correspondence between the statistical and legal
definition of on-call employment is missing. Great attention is thus paid on the different forms through
which on-call jobs' are contractually arranged and statistically measured. This preliminary step enhances
a correct understanding of the phenomenon: its characteristics, its legal regulations, and its impact for
workers, organizations and the society at large.

The scope of on-call work is addressed looking at the historical trends, the incidence and the socio-
economic characteristics of on-call work in the light of the main relevant legal developments. The most
common characteristics of on-call work are depicted by: gender, age, and educational level, participation
in education, origin, sectors, size of the organisations where it is used, and working hours. The goal is
here to identify in what respect on-call employees are distinct from permanent employees and, if stricking
differences arise, from the rest of flexible employees. If the incidence shows the size of on-call work, the
composition gives a hint of the precariousness risks that on-call employees may face when not supported
by adequate labour and social protections.

The increased global competition and economic turbulence promote the spread of on-call work. However
it is the institutional context that, allowing employers with large freedom in organizing the work relations,
is the main responsible of its large diffusion. On-call work is highly beneficial for employers, as it allows
to deal with personnel leaves and demand fluctuations (sick and peaks, ziek en piek) with the least
organisational risks. At the same time, it is disfunctional to maintain a highly skilled and motivated
personnel. For employees, on-call work provides more flexibility to reconcile work with private life
domains (as education, or household). Nevertheless, it enhances the risk of precariousness if the flexibility
is involuntary.

The potential risk for both employers and employees promoted recent statutory measures to regulate on-
call work in 1999 and 2015. The social partners have the possibility to derogate from some statutory
provisions by collective labour agreements, even to the detriment of employees. This might weaken the
protection provided by statutory legislation.

The impact of these measures and derogations on the legal position of on-call workers is first discussed >
The impact addresses the following aspects: probationary period, presumption of contracted working
hours, right to be effectively given work, wages, working time, holiday, entitlement to (care) leaves,
protection against discrimination, income protection during sickness, end of on-call contract and
transition pay, non-competition clause, and statutory social security (in case of unemployment, work
disability, insufficient income, and old age).

The impact of on-call work on workers, organisations and society at large is discussed. Workers’
dimensions concern job quality, health, work accidents and income position. Some impact for
organisations and society at large is mentioned as far as existing research is available. The risk of
precariousness faced by on-call employees in the existing institutional context is used as a base to
formulate conclusions and policy recommendations to relevant stakeholders.

This study is limited to the two main forms of on-call work in use in the Netherlands: preliminary
agreements (voorovereenkomsten), which often generate zero hours fixed-term contracts and employment
contracts with a future work obligation (arbeidsovereenkomst met uitgestelde prestatieplicht) which can

1 So-called oproepkrachten/afroepkrachten or invalkrachten. We use in the paper both terms and do not differentiate between on-call and on
demand jobs, as such distinction is made neither in Dutch statistics nor in law.

2 Min-max contracts, zero hour contracts, including so-called voorovereenkomst/overeenkomst met uitgestelde prestatieplicht, see
http://www.dutchcivillaw.com/legislation/dcctitle771010.htm
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be either zero-hours or min/max; fixed-term or open-ended. Flexible work relations and on-call work are
addressed according to the definitions used in Dutch legislation and by the Dutch national statistical
office.

Another limitation concerns the most relevant period concerning the legal developments and the diffusion
of on-call work between 1999-2016. Empirical data are provided for the period 2003-2016, unless other
time frames are specified. This is because only data since 2003 have been updated to the CBS new
definition of working population.

This study is based on existing data from the Dutch national statistical office (CBS- Centraal Bureau
voor de Statistiek)® and existing literature on causes, characteristics and impacts of on-call work in the
Netherlands. The main data sources are: the Netherlands Working Conditions Survey (Nationale Enquéte
Arbeidsomstandigheden), the EBB Dutch labour force survey (Enquéte Beroepsbevolking), and the
Income statistics (Inkomenstatistiek). For the legal research the sources used are statutory legislation,
especially the Dutch Civil Code (CC), the Work and Care Act (WCA) and the Unemployment benefit
Act (WW), collective labour agreements, jurisprudence, and literature, including textbooks, articles and
reports.

The paper is organized as follows. In section 2 the main developments in the Dutch labour market are
introduced. Section 3 is devoted to the legal and statistical definitions of flexible and on-call work. Section
4 deals with trends and distribution of on-call work. In section 5 attention is paid to the causes of on-call
work from both the employers and employees’ perspective. Section 6 discusses the legislative
developments in relation to on-call work, section 7 addresses the legal position of on-call workers, and
section 8 gives an insight in some derogations and best practices in collective labour agreements (CLAs).
In section 9, the enforcement of existing on-call workers is discussed. Section 10 deals with the impact
of on-call work on workers, organizations and society. Conclusions and policy recommendations are
presented in sections 11 and 12.

3 https://www.cbs.nl/
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2. Main labour market developments

Social and labour market institutions in the Netherlands promote full social participation through work
according to the individual capacities and preferences. Especially in the last two decades, social and
labour policies are strongly focused on activation to achieve the individual economic independence and
social inclusion (Hemerijk and Marx 2010).

The strong growth of the so-called flexibele schil (flexible group of workers formed by flexible
employment and self-employment) has been feeding a heated political and public debate in the
Netherlands. This debate involves the causes of this trend, its effects, and the policy solutions to balance
organisations’ and workers’ needs (Beer 2016, Kremer, Went et al. 2017).

As the number of fulltime and open-ended jobs has been steadily declining, flexible forms of employment
represent the greatest share of the post-crisis employment growth in the Netherlands. The government
and social partners adapted the institutional framework to allow for some forms of flexibility and avoid
an uncontrolled drift toward precariousness that resulted in the adoption of two main legislative measures:
the Wet flexibiliteit en zekerheid (Act on Flexibility and Security) and Wet werk en zekerheid (Work and
Security Act).

In the Netherlands, already in the early 1980°s a mix of external and internal forces led to an early
emergence of part-time work and diverse flexible forms of employment. Along the years, regulations
have equalized the position of part-time and full-time workers; fixed-term and permanent workers and
since 2000 allowed working time adjustments (Burri 2015). This is not the case for other growing forms
of flexible employment, especially temporary agency work (which has however been regulated in some
respects) and on-call work, which has not been equalized with other forms of (flexible) employment.

Highly relevant is also the strong rise of self-employed without personnel (zelfstandig zonder personeel).
As entrepreneurs, they are excluded from all the social and labour protections and face high
precariousness if they are not able to handle the business risk.

According to Broughton, Green et al., although all work relations are at some risk of precariousness in
the post financial crisis, for flexible work relations (especially if involuntary) this risk is higher. This is
because flexible work is associated to lower social and labour rights, which may hinder job and life quality
(Broughton, Green et al. 2016).

As shown by the development of the area underneath standard employment in figure 1, the share of
flexible workers has strongly increased in the last 14 years. The most significant growth concerned the
self-employed without personnel, as well as on-call employees (among others (Chkalova, Goudswaard et
al. 2015, Beer 2016, Bolhaar, Brouwers et al. 2016).
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Figure 1. Percentage of the workforce in standard and flexible employment relations

between 2003 and 2016
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Source: EBB (2003-2016), own elaboration

Although the majority of Dutch workers is still employed with a permanent contract, the incidence and
the number of flexible work relations is steadily growing. Those relations takes different names that do
not often corresponds to the names of the contracts regulated in law.
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3. Flexible work relations and on-call work

In this section the concepts concerning flexible and on-call work are discussed according to the current
legal definitions. Statistical definitions address the operationalization and thus the way in which trends
and outcomes of on-call work are measured.

Both in legal and statistical terms, the most widely accepted definition of flexible work (or flexibele schil)
is negative. Flexible work is defined as the absence of, in legal terms, a permanent labour contract at a
fixed number of working hours (Chkalova, Goudswaard et al. 2015, Beer and Verhulp 2017).

3.1 Legal concepts: definition

3.1.1 Workrelations

In Dutch law, there are different types of contract under which a person can perform work. The most
important is the employment contract. Employment contracts are, legally spoken, concluded between two
parties: the employer and the employee (Article 7:610 Civil Code, hereafter: CC). Employment contracts
can be concluded for an indefinite period of time: open-ended as well as for a certain period: fixed-term
or temporary. Dutch law provides for equal treatment of workers on fixed-term and open-ended contracts,
except in cases in which unequal treatment is objectively justified (Article 7:649 CC).

Employment contracts can be fulltime or part-time. The contents of part-time contracts must, by law, be
equal with full-time contracts (Article 7:648 CC). In case of part-time employment contracts, the number
of working hours can be fixed or flexible. Work relations without an exact number of working hours
(flexible hours) are the so-called ‘on-call contracts’ (oproep-/ afroepcontract). On-call contracts may
stipulate both a minimum and a maximum number of hours a week (min-max contract) or leave this
element entirely open (zero-hours contract). On-call contracts can, according to legal literature and case
law, be shaped in two forms: the first is a preliminary agreement (voorovereenkomst) which is no
employment contract. It (only) regulates the conditions in case the parties decide to enter into an
employment contract (a fixed-term contract). The second form is an employment contract with a future
work obligation (arbeidsovereenkomst met uitgestelde prestatieplicht). This contract can be both open-
ended as well as fixed-term.

Temporary agency work is a triangular employment relationship which appeared in the Netherlands in
the 1960s. The relationship between the temporary agency firm and the user firm is that of a contract of
services (overeenkomst van opdracht). The contractual relationship between the worker with the agency
firm is classified as an employment contract (Article 7:690 CC). The relationship between the worker
(temporary agency employee) and the user firm (third party) is a relationship sui generis. It is considered
as a factual relationship and not an employment contract (Countouris 2016).* A special form of temporary
agency work is pay-rolling. In this formula employees are factually engaged by the real employer.
Formally they work on an employment contract with a payrolling-enterprise which performs all
administrative duties.’

Finally workers who perform work without being an employee are the so-called zzp-ers (zelfstandigen
zonder personeel). These free professionals and freelance workers are normally assumed to work on a
‘contract for services’ which is regulated in article 7:400 et seq. CC. Under this type of contract the work
is not done in subordination to another person.

4 P.35.
5 In December 2016 the Supreme Court decided that payrolling is subject to statutory rules for temporary agencies (Article 7:690 CC).
ECLI:NL:HR:2016:2356 (Care4Care/StiPP).
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3.1.2 On-call work

As many forms of flexible work, also the concept of ‘on-call contract’ is not a legal concept. The basis
for the on-call relationship is an agreement under which the employer call the employee when work is
available, thus for a flexible number of working hours. As mentioned in the previous section, two forms
of on-call work are distinguished: preliminary agreement and the so-called employment contract with
with a future work obligation, hereafter FWO.

The preliminary agreement regulates the conditions under which work is performed each time the
employee is called. The conditions can for instance deal with the way of calling (by telephone or in
writing), and the duration of the employment contract. In most cases from this agreement one or more
fixed-term employment contracts may result in which the number of working hours can be fixed or
variable. If the preliminary agreements do not objectively define the duration of the call, the on-call
contract is assumed to be open-ended (Houweling, Voet et al. 2015).°

The use of on-call work with preliminary agreements face the same limitations concerning the chain
regulation for fixed-term employment contracts (ketenregeling, Article 7:668a CC). The contract
following either three consecutive fixed-term contracts or a fixed-term contract of 24 months becomes
permanent, unless interruptions longer than 6 months break this chain. The chain rule is a rule of semi-
mandatory law, which allows for deviations by collective labour agreements (CLAs). Since preliminary
agreements are not employment contracts until the work is actually performed, employers and employees
face no obligations to respectively offer work or to answer the call.

Figure 2. Scheme related to preliminary agreements
Fixed-term Fixed-term Fixed-term
- contract contract contract
Preliminary Open-ended
Agreement . contract
Fixed-term contract

24 months

Employers and employees face more obligations if on-call work is performed through FWO contracts.
This is because FWO are employment contracts that commit, within reasonable limits, employers to offer
available work and employees to accept it. The employment protection depends on whether the FWO
contract is fixed-term or open-ended, and only the amount of work performed is actually paid.

Figure 3. Scheme related to employment contract with a future work obligation
(contract FWO)
Contract FWO
V Paid Work Paid Work Paid Work
————o ———o ———o
® °

Fixed-term contract
[

v

Open-ended contract

p. 181
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Preliminary and FWO contracts can guarantee a working hours range, as in the case of min-max contracts.
In these min-max contracts, the pay is guaranteed up to the minimum agreed number of hours
independently from the actual calls. Application of overwork supplements on top the normal
remuneration is rarely the case since — by CLAs’ — they apply mainly to full-time contracts. If conversely
the working hours and thus the pay fully depend on employers’ demand, on-call work is based on zero-
hours contracts. In both cases, employees are entitled to a minimum of three hours’ pay for each call
(Article 7:628a CC).

In short, from a legal perspective two aspects define the on-call work in the Netherlands. They are: the
direct relationship between employer and employee and the variability of the working hours.

3.2 Statistical concepts: operationalization

Our empirical knowledge about on-call work depends strongly on the match between legal and statistical
concepts. The statistics on Dutch labour market are based on a definition of working population that
include individuals in working age for whom paid work is a relevant form of social participation. The
boundary for relevant social participation used to be 12 hours per week (Hilbers et al., 2010). However,
from 2015, CBS adjusted this concept to the recent labour market developments. First, it widened the
working age range from 15-64 to 15-74 years. Second, it aligned the working time to the ILO boundary
of 1 hour per week (Chkalova, Goudswaard et al. 2015).

On the bases of this general concept a distinction is made between permanent employment, flexible
employment, and self-employment (see table 1). Self-employment further distinguishes between: self-
employed with and without personnel, and workers in family business.

Table 1. Definition of working population according to different employment relations

Working Population

Self-employment

Standard employment Flexible employment

) ) Self-employed without
Employment relation Employment relation personnel
characterised by: open- characterized by: a fixed-
ended duration and a fixed term duration or a variable Self-employed with personnel
working time working time

Workers in family business

Source: (Hilbers, Houwing et al. 2011, Chkalova, Goudswaard et al. 2015, Késters and van den Brakel 2015); own elaboration

The distribution of the working population across these work relations in 2016 shows a significant
incidence of flexibility (see graph 2). In 2016 permanent employees represents less than 2/3 of the
working population (61,39%), while non-standard workers amount up to almost 1/4 for what concern
flexible employment (21,91%), and to about 1/6 for self-employment (16,7%).

7 See for instance Article 5.16 (7) CAO Verpleeg- Verzorgingshuizen en Thuiszorg 2016-2018.
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Figure 4. Distribution of working population across employment relations in 2016

9
12.24% 0.44%

4.02%

| Standard employment
Flexible employment

# Self employment with personnel

21.91% o e |
m ment wi rsonn
61.39% elf employme out personne

Employment in family business

Source; EBB (2016), own elaboration

The distinction between permanent and flexible employment relations is based on two dimensions. The
first is whether the employment contract is permanent or fixed-term. The second is whether the number
of working hours are fixed or variable. An employment contract is defined as flexible if either its duration
is fixed-term or the working hours variable.

Unlike other definitions, employment is not flexible if hours are fixed but part-time. This is because legal
advancements equalized the treatment between part-time and full-time employees and reduced the
incidence of involuntary part-time. Nonetheless, excluding part-time from flexible employment remains
questionable, especially in cases where shorter hours do not guarantee the individual financial
independence and limited access to (statutory) social security.

From these two dimensions seven forms of flexible employment are distinguished (see figure 5). Forms
with limited contract duration and fixed hours include fixed-term contracts: expected to become
permanent; with a duration equal to 1 year or longer; or shorter than 1 year. Forms with possibly variable
hours include: on-call employment, temporary agency employment, open-ended contracts with variable
working hours, and fixed-term contracts with variable working hours.

Figure 5. CBS definition of standard (white) and flexible (green) employment

Duration of contract

Open-ended Fixed-term
é Fixed-term contracts - shorter than 1 3,!ear,N
Permanent contracts with fixed hours longer than 1 year, with prospective of
Fixed (full-time/part-time) becoming permanent- with fixed hours
(full-time/part-time)
Working
hours Agency and

On-call work

Variable
Permanent contracts with variable hours Fixed-term contracts with variable hours

. J

Source: (Van den Brakel and Kdsters 2016); own elaboration
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The CBS definition of on-call work (figure 5) includes workers who are available on-call or on-demand
for the performance of work and with whom no fixed working hours are agreed.® It combines two
subjective measurements: the employment relation (permanent, fixed-tem, agency, on-call) and if
respondent work for variable or fixed hours. Combining these two subjective measurements makes errors
more likely and it risks to severely underestimate the phenomenon of on-call work (Algemene Bond
Uitzendondernemingen 2016).° Therefore, the operationalization here includes three forms of on work
with variable working hours: the on-call group, the permanent group, and the fixed-term group.

Given its significant growth, it is of great social relevance to investigate the latest legal and socio-
economic aspects concerning on-call work. This study addresses: the main features of on-call work in the
Dutch labour market, the extent to which Dutch institutions have compensated the risk of precariousness
linked to on-call work, and the impact that on-call work have on workers, companies, and society at large.

8 Full Dutch definition: “Werknemer die op oproep of afroep beschikbaar is voor het verrichten van werkzaamheden en met wie geen vaste
arbeidsduur is overeengekomen. Oproepkrachten worden ook wel aangeduid als afroep- of invalkrachten”, available at
https://www.cbs.nl/nl-nl/onze-diensten/methoden/begrippen?tab=o#id=oproepkracht

In English: “Workers who are available on-call or on-demand for the performance of work and with whom no fixed working hours is agreed
On-call workers are referred as on-call (oproepkracht) on-demand (afroepkracht) on-demand or temporary workers (invalkracht) ~ This
definition reflects to some extent the use that of this employment form is made. While on-call and on-demand work (op- af-roep) address
workers called to deal with demand peaks, temporary work (invalkracht) identify workers substituting personnel on leave. However, the term
oproep-, afroep-, and invalkracht are often used interchangeably.

9Pp. 11-24
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4. Trends and distribution of on-call work

The great flexibility with which on-call work can be used by employers is at the bases of its rapid
development (Euwals, de Graaf-Zijl et al. 2016). As shown in graph 3, on-call workers represent the
biggest and the most rapidly growing group among the seven categories of flexible employees in the
Netherlands. As depicted by the purple area of graph 3, the share of on-call employment relations
increased by about %4 between 2003 and 2016 from 23,63% to 29,06% of flexible relations. Also growing
is the share of fixed-term and open-ended contracts with variable working hours, which reach respectively
12 and 8%. Together those three groups amount to almost 50% of the flexible employees.

Figure 6. Distribution of employees across flexible employment relations
between 2003 and 2016
100%
| |
90% = Fixed-term variable work time
80% > Open-ended variable work time
70%
Agency
60%
m On-call

50%

40% = Fixed-term <1y

30% .
Fixed-term >=1y
20%

m Fixed-term --> open-ended
10%

0%
2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016

Source: EBB (2003-2016), own elaboration

The socio-economic characteristics of on-call and permament employees are compared focusing on
gender, age, origin, educational level, participation in education, and working time. Graph 4 shows that
the gender balance switches between permanent and on-call work. As more men are permanent, more
women work with variable working hours. Furthermore, this gender gap is higher in on-call contracts in
which they are less employers’ and employees’ obligations and viceversa. The gap is nul in permanent
contract with variable hours, higher in the less guaranteed fixed-term contracts and on-call groups. This
data are consistent with other research finding women more often in flexible employment, especially in
least regulated forms (Bolhaar, Brouwers et al. 2016).
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Figure 7. Gender distribution of employees working on-call and permanent contracts (%)
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. 50
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Source: Beroepsbevolking, CBS 2016

The age distibution shows differences between on-call and permanent work (figure 8). Half of the
permanent workers are young and middle adult (35-55 years) and only a marginal percentage is younger
than 25 years old. The opposite is true for on-call work, where young people (15-35 years) represent
between 3/4 and 2/3 of the sample. The high incidence of young age is not due to workers in a early stage
of their career (25-35 years), as they are underrepresented in on-call with respect to permanent work. It
is fully due to the extreme overreprentation of the youngest age stage (15-25 years), where a significant
share of indivuals is still in education (Figure 7).

As for women but more strongly, younger people are overrepresented in less regulated forms of on-call
work. In older age workers are more often employed in permanent jobs with variable hours. The age gap
in on-call work is lower in contracts providing the highest guarantees and obligations, where about 1/4
of workers is aged between 35-55 years old and 10% are in the late career. Consistently to what said
above, this positive association between age and more regulated forms of on-call work can be also
observed for education as well.

Figure 8. Age distribution of employees working working with
on-call and permanent contracts (%)

Fixed-term variable hours

“ :
12.97 / 5.86

Permanent variable hours

14.62 ; 7 10.77

On-call

Permanent

0 10 20 30 40 50 60 70 80 90 100

m 15-25 years 25-35years #35-45years ®45-55 years 55-65 years = 65-75 years

Source: Beroepsbevolking, CBS 2016
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As shown by figure 9, more educated workers are more often employed in permanent jobs and less
educated workers are more frequent in fixed-term and on-call groups. In comparison with permanent
workers with fixed working hours, the gaps concerns the low and highy educated, while the shares of the
middle educated are similar for the different categories.

Figure 9. Educational level of employees working with on-call and permanent work (%)

Fixed-term variable hours

Permanent variable hours 45.38
On-call 43.36
4243
Permanent 4244
0 5 10 15 20 25 30 35 40 45 50

m High = Middle = Low

Source: Beroepsbevolking, CBS 2016

The combination of age and educational characteristics may reflect the fact that on-call workers are still
in education. In fact, as shown in figure 10 between 47 and 60% of the groups working with flexible
working hours are still attending education. The fact that this share is only 10% among permanent workers
with fixed working hours, hints that students perform on-call work, especially in on-call and fixed-term
jobs. One of the reasons might be the need of flexibility to combine paid work with their main study
activity.

Figure 10. Educational attendance among employees working with
on-call and permanent contracts (%)
70
60
50
40
30
20
10

0
Permanent On-call Permanent variable hours  Fixed-term variable hours

m Attend regular education

Source: CBS 2015 in (Van den Brakel and Kdsters 2016)
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The origin of on-call workers are not significantly different with respect to permanent workers with fixed
working time (figure 11). This gap is very low between permanent jobs with fixed and variable working
time. In the other two on-call forms, the share of Dutch native lowers due to the rise in the share of non-
western immigrants. This may be linked to these latter weak labour market position.

Figure 11. Origin of employees working working with on-call
and permanent contracts (2015) (%o)
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m Dutch native Western Immigrant ™ Non- Western Immigrant

Source: CBS 2015 in (Van den Brakel and Kdsters 2016)

The distribution by industry (figure 12) shows that work with variable working hours is found more
frequently in industries where the production is less steady. The production may vary seasonally, as in
catering industries or agriculture, or be subjected to a more fluctuating clients’ demand, as in healthcare
and business service. Among workers with variable working hours, the permanent groups are more often
employed in industries where the production is seasonal, while on-call and fixed-term groups in industries
where the demand is fluctuating more unpredictedly.
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Figure 12. Distribution of on-call workers by industry
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The average number of working hours per week shows a difference between on-call and permanent
workers. While very short working hours are highly uncommon among permanent workers with fixed
hours (4,2%), they characterize a large share of on-call workers. Among workers with variable working
hours, very short hours are the least frequent in the permanent group (37,69%), more frequent the fixed-
term group (45,61%) and the most frequent in the on-call group (56,26%).

These data are consistent with the fact that on-call work is often performed by women and students as a
side job next to their main activity in the family or in education. However, the prevalence of short working
hours is of more concern in situation where on-call work is involuntary and cannot guarantee the
economic independence of individuals.
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Figure 13. Weekly working hours of employees working working with
on-call and permanent contracts (%)
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Finally figure 14 show that on-call workers are more often than permanent workers employed in smaller
companies and have shorter tenure. This is because, if the production have to be adjusted, smaller
companies have a higher need than bigger companies to make use of contingent workers on-call.
Moreover, the shorter tenure is a result of the nature of on-call work, where the work performance is,
maybe repeated, but limited in the duration.
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Figure 14. Tenure and company size of employees working working
with on-call and permanent contracts (%)

Tenure

0-6 months 3 27 11 33
6-12 months 3 18 10 17
1-2 years 6 18 16 17
2-5 years 16 22 25 18
5-10 years 24 9 17 8
10 years or longer 47 6 18 5
Unknown 1 1 3 2
Company size

1-10 employees 8 15 20 21
10-100 employees 20 27 23 22
100 or more employees 69 46 44 39
Unknown 3 12 13 17

Source: Beroepsbevolking, CBS 2016
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5. Causes of on-call work development

As with respect to the other forms of flexible employment, the contextual factors that in the last two
decades accelerated the diffusion of on call work are economic and technological. On the one hand
globalization and the economic crisis increased the market turbulence as well as the demand fluctuation.
On the other hand, the technological progress varied continuously the skills demanded in the labour
market and made the organization of work more flexible, that is the conditions (place and time) in which
work is offered and demanded (Beer 2016).

However, different studies (Bolhaar, Brouwers et al. 2016) (Beer 2016) agree that, while the economic
conjuncture is not the cause of the rise in flexible employment, it influenced the rise pace as well as the
composition of flexible workers’ group. More viable economic conditions translates in more fixed-term
and temporary agency contracts and in a slower rise of on-call contracts (Bolhaar, Brouwers et al. 2016).

As claimed by de Beer about the development of flexible work in general, the main cause is institutional.
The poor institutional regulation of on-call work reduces the organizational cost and risk of using this
form of employment in turbulent and fluctuating markets (Euwals, de Graaf-Zijl et al. 2016).

On-call work has no defined status with respect either the contract duration or the working hours. As
explained before, the main characteristic of on-call work lies in the possibility for employers to flexibly
make use of on-call employees when their work is needed. Although their remunerated work is temporary
and their effective working hours variable, on-call workers have an open- or a fixed-term employment,
which can contain a range of (weekly) working hours or not (Beer and Verhulp 2017). The high flexibility
allowed for on-call work is at the bases of its widespread use.

5.1 Employers’side

Van der Aa et al. explore the reasons given by employers to make use of flexible forms of flexible
employment'® (AA, van Buren et al. 2015). They are: nature of the work (specialist vs tedious/boring
work), work volume (demand volume- if there is no work anymore the contract can be ended directly),
volatility (absorb demand fluctuations in production or seasonal work), insufficient availability of own
personnel (internal flexibility is not enough and take care of the temporary personnel leaves for sickness,
maternity, holiday), lower costs (supposed cheaper work and lower administrative costs), lower risk
related to labour law protection, recruitment advantage (temporary and longer trial period). The most
relevant reason among employers is the volatility (ziek and piek) and it is also the most connected to the
use of on-call work.

Employers” reasons of structural use of flexible employment, intended here as situations that are always
dealt with flexible employees and not own personnel, are related to the nature of: heavy, elementary, or
boring work (AA, van Buren et al. 2015).

More specific reasons provided by employers to use contract forms with variable numbers of working
hours: the adjustment to strong demand fluctuations with limited financial risks, to replace personnel in
case of sickness, pregnancy, and holiday, to deal with unexpected and seasonal peaks (sick and peaks,
ziek en piek, and to recruit suitable employees to employ with longer flexible contracts (Donker van Heel,
de Wit et al. 2013, Dekker and de Beer 2014, Goudswaard, van Wijk et al. 2014, Euwals, de Graaf-Zijl
et al. 2016).

10 Flexible contracts considered are: agency, payrolling, posting, and self-employed without personnel. However, indirectly it can say
something about the employers” motives for on-call work.
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5.2 Employees’ side

Previous research shows that the majority of employees prefer a permanent contract (CWI, 2003; (AA,
van Buren et al. 2015). The main reason given by employees to work in flexible employment is an
involuntary (noodgedwongen) choice, due to the lack of available alternatives. Others are related to the
employees” labour market availability and personal motivation, financial reasons, content of the work
(AA, van Buren et al. 2015).

However, data show that the most important reason to work in a flexible job is far from being involuntary
for most employees working on-call or with fixed-term contract and variable time. As shown in figure
15, more than 60% of on-call employees declare that they either need flexibility or do not need security.
The same is true for just less than 60% of employees with a fixed-term and variable hours’ contract.

The strong underrepresentation of involuntary choices with respect to the rest of the flexible workforce
may deal with the fact that on-call and variable hours contracts are prevalent among young students still
in education. It is consistent with the picture that the majority of on-call employees are young students
that choose for variable hours contract to fit their main activity in education or do not need security,
because they still live with their parents or receive an interest free loan from the state.

However, at the opposite side of this picture the remaining share of employees work with variable hours
because they are either new on the job or they cannot find a permanent job. This is an indication that still
a significant share of on-call work had these working conditions imposed.

Figure 15. Most important reason to work in a flexible job for employees aged
between 15 and 75 years with a flexible employment relation

Total

Fixed-term -> permanent, fix hours

Fixed-term -> 1 year, fix hours

Fixed-term < 1 year, fix hours

Temporary Agency

On-call/On-demand

— Fixed-term,variable hours

0 20 40 60 80 100
%
B | need flexibility | am new in my current job
Il | have no need of security | cannot get a permanent job

* Employees with permanent employment and variable hours not included.
Source; CBS/TNO 2015 in (Van den Brakel and Kdsters 2016).

More precise information can be drawn looking at the main reason to work on-call by age in figure 16.
The “involuntary” share of on-call work by age shows an inverted u shape. It is the lowest between the
age of 15 and 25 years (about 30%), it rises until the age of 55 years (up to about 60%) and drop after the
age of 65 years (to less than 10%).
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Figure 16. Most important reason to work on-call by age'!
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Source: CBS/TNO 2015.

The data show that on-call is more often voluntary in ages where it more commonly complements other
activities (study and retirement) and other sources of income (parents’ support/study loan or pension
benefit). In the middle-ages, when commonly the main activity is paid work, on-call work become
increasingly involuntary and thus a “trap”.

11 Graph available at https://www.cbs.nl/nl-nl/nieuws/2016/39/aantal-oproepbanen-groeit-in-5-jaar-met-ruim-een-derde.
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6. Legislative developments in relation to on-call work

The Dutch legislator introduced legal measures to regulate the use of on-call work, with possibilities of
derogations in collective labour agreements. The legislative developments in relation to on-call workers
can be divided into three periods.

The first period precedes 1999. The legal status of on-call workers was then unclear and their legal
protection weak. The minimal income protection was partly guaranteed by the principle of good
employment practices (goed werkgeverschap) (Article 7:611 CC), of reasonableness and fairness (Article
6:248 (2) CC and via the obligation to honour legitimate expectations (Article 3:35 CC). Employers could
avoid the obligation to pay wage by written agreement or collective labour agreements and thus the rule
‘no work, no pay' (Article 7:627 CC) applied almost without limitations. Regarding the termination of
the employment contract it was stipulated that a second fixed-term contract with the same employer
within a period of 30 days gave the right to a permanent contract and could only be terminated by notice
of termination (Cuypers and Verhulp 2008)."

The second period starts in 1999, when the Dutch Act on Flexibility and Security (hereafter: Flexwet) is
introduced. The Flexwet aimed at balancing flexibility and security. The idea was to allow for more
flexibility to promote the entry into employment and to gradually enhance the security afterwards.'* Some
of these measures improved the protection as well as the legal position of on-call workers and discouraged
employers from using on-call work (Jacobs 2017).

Among others, the regulation on two rebuttable legal presumptions improved the legal position of on-call
workers with respect to both the existence of an employment contract (Article 7:610a CC), and the
number of working hours (Article 7:610b CC). In the second evaluation of the Flexwet carried out in
2007, it was stated that these presumptions might have a preventive effect as they possibly refrain the
use of unclearly drafted labour conditions, which might weaken the position of the employee (Knegt,
Klein Hesselink et al. 2007)."* Furthermore, the Flexwet introduced a regulation of minimum entitlement
to wages for on-call employees (Article 7:628a CC). The employer must pay a minimum of three hours’
wages each time (s)he calls up an on-call employee, even if work is performed in less. This made it harder
for the employer to put the risk of ‘no work’ on the employee (Asscher-Vonk 2010). The second
evaluation of the Flexwet showed that the introduction of the right to a minimum of three working hours
pay for each call (art. 7:628a CC) had induced employers to offer part-time or fixed-term contracts instead
of on-call contracts. In the same evaluation of 2007 only 18% of the on-call workers entitled to a minimum
number of hours indicated that they actually received this minimum paid (Knegt et al. 2007).

Finally, the Act introduced the so-called chain rule, which as described in section 3.1, is also applicable
to both preliminary and FWO contracts. It considers contracts open-ended if they are stipulated either
after three consecutive fixed-term contracts or after a maximum duration of 36 months (also defined 3x3
rule). This rule, however, was a deterioration compared to the past for two reasons. First, the minimum
interval between two consecutive contracts was increased from 30 days to three months (also defined
3x3x3 rule). Second, the total duration of a series of fixed-term contracts was extended to 36 months. The
Flexwet also fostered social dialogue on on-call work by making the law semi-mandatory. The social
partners could reach agreements that lowered the minimum standards on on-call protections explained
above (Schils and Houwing 2010).

Although more regulated, flexible and on-call work has hardly diminished since 1999. Instead, it fostered
the practice, where employers fire their fixed-term employees, also on-call, at the end of either the third
contract or 36 months. The objectives of the Flexwet were not achieved. Fixed-term contracts, also on-
call were becoming a dead end rather than a stepping stone towards more secure forms of employment.'

The third period begins in 2013. In April the Dutch government negotiated with main unions and
employers’ organizations the so-called Social Agreement (Sociaal Akkoord), which formed the basis of
the Work and Security Act (Wet Werk en Zekerheid, hereafter: WWZ). The WWZ aimed at limiting the

12 P, 340.

13 Kamerstukken 11 1996/97, 25 263, nr. 3, p. 8.
14 Knegt et al. 2007.viii

15 Kamerstukken 11 2013/14, 33 818, nr. 3, p. 10.
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possibilities of flexible work, by amending the chain rule, the probationary period and the regulation of
the competition clauses.'® Some of the provisions entered into force on 1 January 2015, others on 1 July
2015.

As of July 15, 2015 the rules of the chain system changed to “3x2” or “3x2x6”. According to the new
rules, the conversion into a permanent contract still occurs after three consecutive fixed-term contracts or
after a maximum duration that is reduced from 36 to 24 months. Interruptions between fixed-term
contracts breaking the chain are extended from three to six months. Furthermore, by January 1, 2015 the
use of probationary periods and non-competition clauses is excluded for fixed-term contracts with a
duration of six months or less.

Under the WWZ derogations in peius are still possible but the possibilities are more limited than before.
An example are employment contracts in which for the first six months it is possible to exclude the
obligation to continue to pay wages when there is no work. This must be agreed upon in the labour
contract. In the collective labour agreement it is possible to extend this term, however not unrestrictedly,
for those jobs with an incidental nature and no fixed scope (article 7:628, 7 CC). This applies for example
to on-call workers who work incidentally during peak times, rather than to on-call workers who work
structurally. Finally, other new regulations benefiting on-call fixed-term employees are: the employers’
obligation to inform the employee about the end and non-renewal of the contract (aanzegverplichting,
Article 7:668 CC) and the statutory transition payment scheme (transitievergoeding, Article 7:673 CC).
This scheme regulates a compensation due for the termination of employment contracts, including fixed-
term contracts lasting two years of longer.

16 The Work and Security Act radically amended also employment protection and unemployment provisions.
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7. The current legal position of on-call workers

Having an employment contract is essential for a worker as only in this case all individual and collective
labour and social security laws apply. The employment contract requires the fulfilment of the following
requirements: the worker must perform work in exchange for wages, personally, during a certain time, in
subordination of an employer (Article 7:610 CC). Besides these conditions, other relevant circumstances
are assessed on a case to case basis (Pennings 2011)."”

As for many flexible workers, also for on-call workers it can be uncertain whether they perform work
under an employment contract or not. The Dutch Civil Code offsets this uncertainty with a legal
presumption: an employment contract is presumed to exist if a person worked at least three months in
any week of or at least twenty hours a month for the same employer (Article 7:610a CC). It is to the
employer to prove that the contract is not an employment contract. This legal presumption is applicable
to both types of on-call work: the employment contract FWO and when at work under the preliminary
agreement.

In this section, the current legal position of on-call workers under an employment contract is discussed
with special attention to how their legal protection is shaped and where it shows gaps compared to
permanent workers. Since the preliminary agreement is no employment contract, both parties have no
rights and obligations until the worker accepts the call from the employer. From that moment on an
employment contract is established (whether or not based on the legal presumption) and the legal position
of on-call workers with preliminary agreements and contracts FWO is comparable. For this reason, the
legal position of on-call workers refers to FWO contracts, unless specific relevant issues concerning
preliminary contracts deviate from it. It is, moreover, important to keep in mind that if on-call workers
fall within the scope of a binding collective labour agreement (CLA) at sectoral level, their employers
must comply with the relevant provisions. However, this is not the case for the CLAs provisions where
on-call workers are explicitly excluded. Here are some examples. According to the collective labour
agreement Gardening Company, the employer is allowed to use 0-hour contracts for administrative
functions or functions up to pay scale 1. For all other functions the use of on-call workers is not allowed
(art. 9 (4) CAO voor het Hoveniersbedrijf'®). In the CLA for gas stations and laundry companies, on-call
workers' are excluded from provisions relating to for instance supplements for working during night
shifts, extra holidays, 50% holiday allowance for hours worked between 0.00 and 24 hours, special leave,
unpaid leave and maternity leave (however, emergency leave, short- and long-term care leave apply),
supplementary wage payment for sickness up to 100% in the first 26 weeks, death benefit, entitlement to
a paid-up training day per year, participation in the pension fund (art. 6 CAO voor Tankstations en
wasbedrijven). It should be noted that statutory binding legal provisions have to be applied anyway.
This is for example the case of maternity leave as long as the on-call worker falls under the personal
scope of the Act on Work and care (Wet Arbeid en zorg). For on-call workers in the funeral industry the
CLA Funeral industry applies with the exception of some provisions. On-call workers are excluded for
instance from overtime supplements, training entitlements, policy for elderly and the pension arrangement
(art. 1.5 CAO Uitvaartbranche)*'.

7.1 Probationary period

A probationary period is often agreed when the employment contract starts. During that ‘acquaintance
period’ each of the parties is entitled to end the employment contract at any time, with immediate effect

17 p. 88.

18 http://www.vhg.org/media/rtf/Ondernemershelpdesk/2016 1097 Cao voor_het Hoveniersbedrijf 2016-2018 2.pdf

19 On-call workers are defined in Article 6 of this CLA as: a worker who is called incidentally in case of unforeseen circumstances. It
concerns loose and unregulated work without a fixed schedule of weekly performed and which is not scheduled in advance. The on-call
worker has not obligation to answer a call of the employer. In our view, such on-call worker would probably work on a preliminary contract.
20 https://cdn.salaris-informatie.nl/images/stories/CAO/tankstation/CAO-tankstations-autowasbedrijven-2015-2017.pdf

21 http://www.lvc-online.nl/viewer/file.aspx?FilelnfolD=128

22 Conditions of Work and Employment Series No. 103



and without any notice (Article 7:676 CC). Because of the weak position of employees, a clause on a
probationary period must be in writing and equal for both parties (Article 7:652 CC).

On-call workers benefit from a restriction of this period if they are hired with a fixed-term contract. As
mentioned in section 6, since 1st of January 2015 probationary periods cannot be included in fixed-term
contracts of up to six months irrespective of the number of working hours. For-fixed term contracts shorter
than two years a probationary period is restricted to one month and may be extended up to two months
by CLAs (Article 7:652 (7) CC). For on-call workers with contracts longer than 2 years or permanent
contracts FWO a probationary period can be agreed for two months. This is the maximum duration
allowed in the Netherlands and is not extensible by CLAs.

Especially important in case of a preliminary agreement is that in subsequent employment contracts a
probationary period cannot be concluded more than once with a trial clause, unless the contracts require
different skills or responsibilities (Article 7:652 (8) under d CC). As the law does not specify what
‘subsequent’ contracts mean, it depends on the individual circumstances whether a trial clause is allowed
or not. It is, however, reasonable to link the interpretation of ‘subsequent’ to “consecutive” as used in the
chain rule (see below). If a probationary period is not in accordance with the law it is null and void,
meaning that no probationary period is applicable.

7.2 Presumption on contracted working hours

There might be disputes on the number of working hours set in the contract. After all, the presumption
that an employment contract exists does not effectively benefit the on-call worker if the employer faces
no obligation to give work (Pennings 2011).”> On-call contracts provide employers with the desired
flexibility, however at the expense of on-call workers.

To compensate the weak legal position of on-call workers, the Civil Code regulates a second presumption,
the so-called presumption of contracted working hours. The presumption is not applied only if the
employer can prove that the reality was different. Article 7:610b CC provides that if the employment
contract has lasted for at least three months, the contracted number of working hours is assumed to be the
monthly average of the preceding three months.

Very important for on-call workers is that, the presumption does not require three months of effective
work, but only that a contract existed in the same period. This entails that after three months the on-call
worker is entitled to an employment contract with fixed working hours.

Parliamentary history shows that originally the presumption is intended to provide employees support
when the contracted number of working hours are not clear or are structurally higher than the scope of
work performed.” This is confirmed in case law where a contractual scheme with a fixed number of
working hours on an annual basis (e.g. 624 hours) with a bandwidth up to 25% of that agreed number of
hours and without any obligation to accept an offer to work more than the fixed number of hours is to be
qualified as a so-called min-max contract. After all, the minimum and maximum number of working
hours has been agreed unambiguously. The presumption of contracted working hours will only be
relevant in case the number of hours worked is structurally higher than the maximum.** The presumption
of contracted working hours is especially relevant in zero-hours contracts, since a successful appeal to
Article 7:610b CC creates a part-time employment contract. Regarding min-max contracts, it is less
obvious whether the presumption applies. After all, a scope ranging between a minimum and a maximum
of hours is a clear agreement (Knipschild 2009) (Knipschild and Ridde 2015). Case law shows that the
bandwidth is not relevant. Ranges between for instance 29 and 38 hours per week or 45 hours and 91
hours per four weeks are regarded as an unequivocal agreement.? If, however the on-call worker over a
longer period works structurally more than the agreed minimum, good employment practices ex Article

2P, 82,

23 Kamerstukken 11 1996/17, 25 263, nr. 3, p. 22.

24 Ktr. Gouda, 19 Feb. 2004, JAR 2004/77; ECLI:NL:RBAMS:2014:3488.
%5 ECLI:NL:RBMNE:2014:7349; ECLI:NL:RBOVE:2017:1417.
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7:611 CC in conjunction with the presumption of contracted working hours ex Article 7:610b CC can
result in an increased minimum number of hours.*®

7.3 Right to be effectively given work

The question may arise whether an employer is obliged to offer work to employees working on-call (zero
hours contracts and min-max contracts). The Supreme Court rejected the idea that in case of on-call work
the employer is under general obligations.”” Nevertheless, as an interpretation of the principle of good
employment practices, an obligation arises if on-call workers have to comply with calls and can prove
that work is available for them.

For what concerns the acceptance of calls, the law sets only few limitations favouring workers. One of
these limitation is that, even if on-call workers are obliged to respond to a call, in min-max contracts they
face no obligation to work above the maximum.

However, no limitations are set concerning: a minimum period between the call and the work
performance, or a maximum number of calls per day. The rationale is that on-call work is used in periods
of sick and peak (ziek en piek) and these limitations could negatively affect on-call arrangement
(Roozendaal 2015).

7.4 Wage

The general rule in Dutch labour law is that wages are to be given in exchange for work performed.
Therefore, in principle no remuneration is owed for the period when on-call employees are available for
work (Article 7:627 CC).

In min-max contracts the employee is at least entitled to wages for the minimum number of agreed hours
(guaranteed hours). Above the minimum, wage is due only during the calls. Above the maximum, hours
are generally not regarded by CLAs as overtime and thus are paid without an additional allowance. This
allowance applies mostly only when overtime exceeds the hours normally included in a fulltime
contract.”®

A relevant aspect of on-call contract is that the wage payment obligation can be excluded in zero-hours
contracts. Whereas employers in principle are obliged to pay wages even if there is no work for on-call
contracts FWO (Article 7:628, 1 CC)¥, these latter almost always contain a clause excluding any payment
when workers are waiting for a call. The only limitations favoring the workers is that this exclusion is
valid only if written and only in the first six months after the employment contract starts.*® After that,
wages must be paid, unless the on-call worker is accountable for the lack of work. The six-months-period
can be extended in a CLA and, from being unlimited, this possibility was restricted by the WWZ. Since
January 2015 paragraph 7 of Article 7:628 CC determines that the extension is only allowed for functions
involving occasional work with variable number of hours. Furthermore, the WWZ allows for the minister
to ban the wage exclusion and thus the use of zero-hours contracts in parts of or entire business sectors
(Article 7:628 (8) CC). The introduction of such a ban in the health care sector was recently highly

26 ECLI:NL:GHDHA:2013:3943.

27 Dutch Supreme Court, 25 January 1980, NJ 1980, 264 (Possemis-Hoogenboom).

28 See for instance Article 5.16 (7) CAO Verpleeg- Verzorgingshuizen en Thuiszorg 2018-2018.

29 Article 7:628 CC stipulates in paragraph 1 that the employer must pay the agreed salary if the employee has not wholly or partly
performed the contracted work, unless the wholly or partly non-performance of the contracted work is due to a cause which, reasonably,
should be for the account of the employee.

30 According to paragraph 5 of Article 7:628 CC only with regard to the first six months of the employment agreement it is possible to
derogate to the disadvantage of the employee from paragraph 1 (...), provided this is done by written agreement.
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debated. However, since CLAs set satisfactorily limitations to wage exclusion®', the proposal of this ban
is at the moment dropped.

Another measure introduced by the Flexwet in 1999 establishes a minimum pay for on-call workers. Zero-
hours contracts or min-max contracts setting a max of 15 hours per week give the right to a minimum
wage of three hours for each call (Article 7:628a CC). This measure enhanced mainly the position of on-
call workers with zero-hours contracts, but only in case they are effectively called.’* Derogations to this
minimum pay are not allowed even if several calls in one day results in double pay.

7.5 Working Time

Three topics regarding working time are relevant for on-call workers. First, the scope of the employee’s
obligation to answer to the calls. Second, the right to pay during the periods of availability. Third, the
right to adjust working time according to the Flexible Work Act (Wet flexibel werken). These issues
regard only on-call employment contracts FWO and not on-call workers with a preliminary contract.

The obligation to answer every call exists as far as it creates reasonable and fair duties to employers and
employees, as also in case of on-call work their relationship is governed by the principle of good
employment practices (being a good employer goedwerkgeverschap and being a good employee
goedwerknemerschap; Article 7:611 CC). When calling the employer must act as a good employer, and
when answering the call the employee must act as a good employee.

The “good employer” does not force employees to organize their private life around the possible calls, as
in the so-called ‘strangulation contracts’ (wurgcontract). He strives instead to call employees as soon as
possible to give them the opportunity to organize the calls around their private life. The Working Hours
Act (Arbeidstijdenwet/WHA) also protects on-call employees in this respect (Rayer 2014).* According
to Article 4:1a WHA, the employer has to take into account the private situation (such as care household
and caring responsibilities for children or other family members) of employees when determining the
working hours, and in this case the calls. The employee has the right to be called at least four days in
advance, unless s/he agrees with a shorter period (Article 4:2 WHA).

The right to pay during the period of availability was addressed by the Court of Justice of the Hague in
2017 in a dispute regarding the CLA on Taxi Transport (CAO Taxivervoer).>* The Court referred to the
European Directive No. 93/104/EG (Working Time Directive). It considered that the term ‘working time’
is here defined as any period when the worker is working, at the employer's disposal and carrying out his
activity or duties, in accordance with national laws and/or practice. On the bases of this principle, the
Court of Justice of the EU ruled that the employer is obliged to compensate for the period of availability
under certain conditions. For instance, in the Simap's case the Court considered that, in so far on-call
workers (in this case doctors) must physically be present at work (health center), the time spent waiting
for calls must be fully regarded as working time (and, where appropriate, as overtime) within the meaning
of Directive 93/104.%° This does not hold if workers (doctors) must merely be contactable for calls. In
that case, only time linked to the actual supply of work (health care services) has to be paid. Therefore,
the Court of Justice of The Hague declared that the CLA Tax Delivery complies with the European law.
This is because it addressed availability as working time, unless taking place at the residential address of
the employee.

31 Article 4.2 (2) CAO VVT 2016-2018 (CAO voor de Verpleeg-, Verzorgingshuizen, Thuiszorg en Jeugdgezondheidszorg) stipulates that the
employer will not use zero-hours contracts unless in exceptional circumstances...;
file:///C:/Users/Hertt101/AppData/Local/Google/Chrome/Downloads/CAQ%20VVT%202016-2018.pdf.pdf

32 ECLI:NL:GHSHE:2017:218 regarding the tax transport sector. Parties concluded an employment contract FWO for six months which was
renewed for one year. Because the number of working hours was not or unambiguously defined in the contract, the on-call worker was
entitled to additional pay based on Article 7:628a CC.

33 Pp. 107-108.

34 ECLI:NL:GHSHE:2017:218.

3 ECLI:EU:C:2000:528.
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Finally, the Flexible Work Act (Wet flexibel werken/FWA®*) gives employees in companies with at least
ten employees the right to adjust the working hours and time, that is the number of hours and when those
hours have to be worked. The adjustment might be for variable or fixed periods (Article 2 (1) FWA). The
employer must grant the adjustment, unless serious business or service reasons prevent it (Article 2 (5)
FWA). Case law regarding a reduction of working hours shows that business interests are rarely
considered to be weighty enough.”’ This is different when it comes to a request to increase the number of
working hours.*® The FWA also allows employees more flexibility in working place (Article 2 (1) FWA).
For requests to change the working place, an employer has to take the employee’s application into
consideration. He has to discuss it with the employee if the request is not agreed. The Act does not provide
that the employer needs substantial business reasons to turn down an application to change the place of
work. The employer will, however, have to act in accordance with good employment practices and will
have to substantiate his refusal.”” Changes of the number of hours an employee works, of the times s/he
is required to work and of his/her place of work can be requested after 26 weeks of service. An application
has to be made two months before the effective date, and if the application is rejected, the employee can
try again after one year. The adjustment right may be relevant for on-call employees who earn insufficient
income and wish to extend their working hours or to exclude calls in moments of the weeks when they
face other obligations.

Although the right extends to all employees, the nature of on-call work makes the adjustment claims
unlikely to succeed. This is because in many cases on-call employees perform only when and as far as
work is available. A part from this general principle, working hours might be adjusted in case an on-call
worker with a FWO min-max contract is systematically asked to work above the max.

7.6 Holidays

On-call workers, like all employees, are entitled to holidays. The statutory minimum period of paid
holidays in Dutch law is four weeks a year after a full year of service (Article 7:634 CC). If working
hours are variable as for on-call work, the holidays are based on ‘the agreed period of work per week’.
The Dutch law does not require a minimum period of service to accumulate holiday entitlements. In
principle, the entitlement to paid holidays are accumulated over the days on which the employee is:
entitled to wages (as during work and sickness) or in agreed absence (as during long-term care leave).
Consequently, on the basis of 2080 working hours per year (40 hours x 52 weeks) and a right to at least
160 hours holiday per year (40 hours x 4) an employee is entitled to one hour holiday after 13 hours
worked. Most employees however enjoy substantially longer holidays based on more generous provisions
included in CLAs.

The distinction between preliminary contracts and employment contracts FWO matters as there is,
obviously, no accumulation of holidays in preliminary contracts nor in contracts FWO beyond calls.
Although on-call workers enjoy the same right to paid holidays (Article 7:639 CC) and to holiday
allowance (8% of the gross salary — Article 15 Minimum Wage and Minimum Holiday Allowance /
WMM), their effective access to paid holiday is much lower than other employees in two aspects. First,
in the number of days with the result that on-call workers on holiday may receive only a partial wage and
allowance. Second, in the possibility of accessing holiday entitlements in kind during the period of
employment. This holds especially for preliminary contracts and for contracts FWO with short working
hours. This is the reason why in practice holiday allowance and wages are often directly incorporated in
the wage (all-in hourly wage). Incorporation of compensation for holidays in wages conflicts with Article

36 The Act flexible work (entry into force in 2016) is the successor of the Act adjusting working time (Wet aanpassing arbeidsduur) of 2000. It
regulates the conditions under which employees can ask for adjustment of their working hours, workplace and working time.

37 ECLI:NL:RBOBR:2016:5951: The employer has not or insufficiently documented that full-time work is organizationally inevitable.

38 ECLI:NL:RBAMS:2017:771: In this case the refusal of requested extension of the number of working hours by a tour guide in a museum
by the employer was justified. It was sufficiently likely that the planning of tours, without the use of freelancers, was impossible. The museum
was struggling with recurring subsidies whereas expansion of the number of permanent hours would have led to more fixed costs.

39 ECLI:NL:RBAMS:2017:3766: Employer has withdrawn the weekly homework day as part of an improvement process. At the end of this
route, the employee returns to work at home, despite the employer's request to go to the office in order to continue the upward trend in
performance until the end of the year. According to the judge the employer's request is a reasonable proposal and an employee can be
required to accept this.
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7:640 (1) CC. However, paying a compensation in exchange for holiday is not prohibited at the end of a
contract and this holds especially for on-call workers with preliminary contracts and with fixed-term
employment contracts.

In short, on-call workers face limitations in accessing holiday if they often work too few hours or too
short time. Because of that, holidays are often compensated in the wage. Although case law considers all-
in hourly wages legally valid*, they can further hinder holiday rights of on-call workers. This is because
receiving small amounts every month instead of a lump sum can make it harder for them to save enough
money to effectively take holiday.

7.7 Entitlement to leave

Employees can access the statutory leave schemes regulated in the Work and Care Act (Wet Arbeid en
Zorg /WCA). The most important are: emergency leave (for a short time, Article 4:1 WCA), short- and
long-term care leave (the maximum duration depends on the weekly working hours and is respectively
two and six weeks in twelve months, Articles 5:1 and 5:9 WCA), pregnancy and maternity leave (at least
16 weeks, extended in case of multiple pregnancy and couveuse verlof — incubator leave) and parental
leave (26 times the weekly working hours). CLAs may contain different rules and other leave (as
education leave). Furthermore, employers can make individual agreements with their employees.

On-call workers can access all the leave schemes insofar they are eligible. In case of an emergency during
a call, such as the sudden illness of relatives, workers with preliminary or FWO contracts can claim
emergency leave, which is fully paid by the employer. Outside the call, entitlement to leaves may be more
relevant for on-call workers that are obliged to answer calls (FWO) than with preliminary agreements
(Heeger-Hertter 2017). The same holds for pregnancy and maternity leave.

On-call workers face limitations in the short and long-term leave, when the duration depends on the
number of days previously worked. Moreover, leave requests are more easy to refuse due to serious
business reasons that reasonably prevail on the interest of the on-call worker (Article 5:4 WCA). Due to
these limitations, workers with preliminary contracts may be discouraged from claiming their leave rights
and just refuse the call. Employees with a min-max contract are comparatively more protected, since the
limitations mainly apply to the flexible part of the contract.

The benefit during pregnancy and maternity leave is not paid by the employer but by social security funds
(Article 3:13 WCA) and is 100% of the reference wage up to the maximum daily wage. On call-workers
may face limitations as the reference wage equals the yearly earning until four weeks before the leave
start.

The amount of the benefit calculated by the Institute for Employee Benefit Schemes,
(Uitvoeringsorganisatie werknemersverzekeringen hereafter: UWV) and is based on the so-called daily
wage. To calculate the this wage, the UWV looks at the social security wage earned in the period of one
year ending on the last day of four weeks prior to the date of maternity leave begins.

7.8 Protection against discrimination

Relevant to on-call work is the ban of the Dutch Civil Code against discriminatory practices regarding
the start, the enforcement and the end of the employment contract on the ground of working hours —
discrimination of part-timers and full-timers (Article 7:648 CC) — as well as contract duration (Article
7:649 CC). These provisions can also apply to on-call (fixed-term) contracts. The law states that neither
the employer, nor CLAs, may treat on-call employees unequally. Both prohibitions, however, do not
apply if objective reasons justify discrimination (Burri 2009). An example of a justified unequal treatment
regarding working hours is ruled by the Netherlands Institute for Human Rights and concerns the
exclusion of employees with zero-hours contracts from irregular hours’ compensations included in the

40 ECLI:NL:RBAMS:2014:67.
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CLA of Dutch Stages (CAO Nederlandse Podia). In this case an on-call worker was according to the
CLA* excluded from an entitlement to a pay supplement for working on special hours (...). He argued
that the parties to the CLA have made a prohibited distinction based on the number of working hours.
The Netherlands Institute for Human Rights considered that the purpose of the distinction was to reward
employees for whom the hours worked are irregular and who cannot refuse to work on those irregular
hours. Regarding the necessity of the pay supplement, the Commission considered that alternative means
for achieving the goal have not been found. The on-call worker may, if necessary, refuse to work for
irregular hours. Therefore, his interest in granting him a supplement does not counteract the interest of
employers in keeping employees they can oblige work for irregular hours. The exclusion of on-call
workers is therefore proportional to the goal pursued by the CLA parties. As regards the supplement for
working on special hours, the distinction made was therefore objectively justified, and thus not
unlawful.*

7.9 Income protection during sickness

During sickness leave, employers in the Netherlands must pay salary during the first two years. The
employees receive at least 70% of the previous salary in between the maximum daily salary (about 50,000
euros a year) and the statutory minimum wage during the first year — Article 7:629 CC). In a CLA, the
wage can be higher.

The entitlement of on-call workers to wage depends on the contract and on the facts and circumstances.
In case of preliminary contracts three situations can be distinguished. The on-call worker becomes ill:
while waiting for a call, during a call, after a call is planned.

While waiting for the call, the worker is not entitled to wages, unless s/he becomes ill within four weeks
after the last employment contract ended (Article 46 (1) Sickness Act, Ziektewet, hereafter ZW). During
the call, the worker has the same rights to wage like all employees, that is wage for two years (Article
7:629 CC) or until the end of his/her fixed-term contract, if shorter. For him/her, whose contract ended
before two years after the first day of sickness, a sickness benefit is paid at the same level (Article 46
ZW) by the UWV (Article 29 (2) sub ¢ ZW). The on-call worker receives 70% of the previous salary. If
however this amount is less than the statutory minimum wage, s’/he will receive 100% during the first
year. Regarding the number of hours, s/he can possibly rely on the presumption of working hours (Article
7:610b CC). After the call is planned, illness gives right to wage, unless preliminary agreements postpone
the start of the employment contract to the beginning of the work performance.

The legal position in FWO zero-hours contracts is similar. In the event of sickness during a call there is
an entitlement to continued payment of wages in case of prolonged illness. The amount is 70% of the
wage (or 100% in the first year of sickness if 70% is less than the statutory minimum wage) which
corresponds with the average number of hours worked during the reference period (three months). The
duration is two years in case of a zero-hours contract for an indefinite period. In case of a fixed-term
contract the UWV takes over the payment of sickness benefit from the employer until the end of the two-
year period. Beyond call periods there is no wage right, unless the employee can rely on Article 7:610b
CC (the presumption of working hours). No sickness benefits are paid by the UWV as an entitlement only
exists after termination of the contract. The employee with a min-max contract is entitled to wage just for
the minimum hours. If s/he can rely on Article 7:610b CC, then wage claims above the minimum are
possible.*

Sick employees face obligations, such as to perform “suitable” work (Article 7:660a CC) and/or to
cooperate in their re-integration program. If they fail to comply with those obligations without a good

41 Article 23 (8) CAO Nederlandse Podia 2016-2017.

42 Opinion 2012-136, available at https://www.mensenrechten.nl/publicaties/oordelen/2012-136.

43 ECLI:NL:RBNNE:2015:3002. In this case the on-call worker worked in a min-max contract (16 to 32 hours per week). For two years, she
has structurally worked average 29 hours/week. She became sick and was paid wages over 16 hours per week. Her claim of payment based
on an employment contract for 29 hours/week (according to Article 7:610b CC) succeeds partially. On the basis of the circumstances of this
case, the judge decided an entitlement to payment based on 24 hours a week and not to 29 hours as an entitlement to the latter would
severely compromise the flexible nature of the min-max contract.
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reason, employees lose the right at sickness pay (Article 7:629 (3) CC). The same applies to on-call
workers.

7.10 End of an on-call contract and transition pay

The end of an on-call contract is regulated differently if the duration is fixed-term or open-ended. Each
time a worker with a preliminary contract answers a call, an employment contract for a fixed period
begins. It ends on the agreed date (by law, Article 7:667 CC). As of 2015 the position of fixed-term
employees is improved as they have to receive, at least one month before the contract expires, a written
communication about whether the contract is continued, and if so, on what terms (Article 7:668 CC). If
this obligation is fully or partially unfulfilled, the employer is due damages up to one month salary. This
rule does not apply to contracts for less than six months nor to contracts that expire on a given calendar-
date.

As explained in sections 3 and 6, in two situations a fixed-term on-call contract automatically becomes
permanent: (i) when a the fourth fixed-term contract starts or (ii) if consecutive calls last 24 months or
longer. Calls are not consecutive if separated by interruptions long at least 6 months (Article 7:668a CC).
CLAs can derogate in peius from these rules, but only limitedly. For instance, chain rules do not apply
for up to three consecutive contracts ending to an agreed date and CLAs can increase this number.

A very relevant aspect for on-call work is that the chain rule does not apply to employees, if younger
than eighteen years and with short working hours (12 or less) (Article 7:668a (11) CC). This exception
was introduced on July 1, 2015 by the WWZ to avoid unnecessary burdens for employers that hire
workers, who are: bound by compulsory education (leerplicht) and have no interest in the application of
the chain rules.*

All provisions concerning employment protection apply also for terminating an open-ended on-call
contract: the existence of a reasonable ground for termination (Article 7:669 CC), the period of notice
(Article 7:672 CC), the dismissal prohibition (sickness, pregnancy, member workers’ council, etc.
Articles 7:670 and 670a CC) and the transition pay (Article 7:673 CC).

Since 1st of July 2015 every contract ended by the employer (unless due to retirement or for a serious
cause) obliges him to give a transition pay (transitievergoeding) to the employee. The right to the statutory
transition pay also applies to employees with a fixed-term contract of two years or longer (Article 7:673
CC). Transition pay amounts to 1/6 of the last-earned average month’s pay for the first twenty half-years
of service and " of the last-earned average month’s pay for each additional half-year of service. In case
of successive fixed-term employment contracts with the same employer, the transitional pay depends on
the total duration of the contracts (Article 7:673 (4) CC). If the duration of consecutive calls exceeds two
years, on-call workers with either a fixed-term contracts FWO or a preliminary contract have a right to
transition pay.

However, if the employer calls an on-call worker within 6 months after the payment of the transition pay,
the contract does not lead twice to a transition pay. Article 7:673 (5) CC regulates that a transition pay
previously paid will be deducted from the later transition pay.

7.11 Non-competition clause

Non-competition clauses (in Dutch concurrentiebeding), often coupled with a penalty clause (in Dutch
boetebeding) limit for a certain period of time the possibilities of employees to work for their employers’
competitors at the end of the employment contract. This clause protects legitimate interests of the
employer (protection of know-how and goodwill built by the employee during the employment) but may
severely hamper employees’ career opportunities and employability. Therefore non-competition clauses
are only valid if agreed in written permanent contracts (Article 7:653 CC) and only under special

44 Kamerstukken I1 2013/14, 33818, nr. 3, pp. 12-15.
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circumstances in fixed term contracts (e.g. when ‘legitimate business interests’ are at stake, which should
be explicitly specified). These conditions can hardly be fulfilled in case of preliminary contracts.

Non-competition clauses in on-call work enhance disproportionately the weakness of employees, as the
clauses hinder the ability of employees to access other work to gain sufficient income. Nonetheless, non-
competition clauses are quite often found in on-call employment contracts, especially in call centres
(Kraamwinkel and Patijn 2012).* Until now, no case law addresses the validity of non-competition
clauses in on-call contracts, but their compatibility with the poor legal position of on-call workers is
highly questionable.

7.12 Statutory social security and on-call contracts

The Dutch social security system provides on-call workers with a certain level of protection against social
risks as unemployment, work disability, insufficient income, and old age.

On-call workers are insured against unemployment only if they have an employment contract
(Unemployment Benefit Act — Werkloosheidswet, WW) and against work disability only in weeks when
they work (Sickness Act, ZW — see also par. 7.9 — and the Work and Income according to the Labour
Capacity Act — Wet werk en inkomen naar arbeidsvermogen, Wet WIA).

In case of insufficient income on-call workers can rely on assistance (Participation Act -Participatiewet
- PW).* The PW is the safety net of the Dutch social security system and applies a comprehensive means
test, assessing both income and capital.”” Some groups of on-call workers might avoid requesting social
assistance when the means test would involve a high risk. For example older on-call workers owning a
property might be obliged to sell their property as this is considered own capital.

Finally, on-call workers, living legitimately in the Netherlands, are insured against loss of income due to
old age (General Old Age Pensions Act - Algemene Ouderdomswet - AOW). The benefit increases by 2%
for each year of residence before retirement age. Below, the right to unemployment benefits is further
discussed, as on-call workers do not have different eligibility conditions compared to other employees,
but face higher limitations in fulfilling them.

7.12.1 Unemployment benefits: amounts and duration

The eligibility for unemployment benefits conditions are (i) a loss of a relevant number of working hours
(in short: at least five hours) and (i) a week requirement (having worked in 26-out-of 36 weeks before
the first day of unemployment (Articles 16 and 17 Unemployment benefit act, Werkloosheidswet,
hereafter: WW). The unemployment benefit is received if there are no grounds for exclusion justifying
its refusal (Article 19 WW). The benefit is wage-related (Article 1b WW) and amounts to 75% of the
daily wage in the first two months and to 70% afterwards (Article 47 WW). The duration is three months
and can be extended up to 24 months provided the claimant has a long employment history and a recent
firm bond with the labour market (worked during at least four of the five years before).

These requirements mean that at the end of a preliminary agreement, there is no right to an unemployment
benefit if no work was performed. Even is the claimant was called and s/he performed work, s/he is
eligible for unemployment benefit only if the conditions mentioned supra are met. The nature of the on-
call contracts makes meeting this fulfilment harder. For instance, if claimants work for many employers,
the loss of working hours considers each employment relationship separately. If an on-call employee
works for example at A for an average of 20 hours and at B for an average of four hours and the contract
at B is terminated, the loss is four working hours (out of 24) and does not meet the five-hours condition.

4p.35

46 Art, 11 PW.

47 The means test is comprehensive as it implies that income of the partner and of other persons living at the same address (without a
tenancy agreement) is taken into account as well as (income from) capital. If the sum of all incomes at that address is sufficient - less or no
assistance will be provided. Art. 19(1) PW.
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Also the week requirement is particularly hard to meet for employees working irregularly and with weeks
without calls, especially if they work for more employers. This is because only the weeks worked for the
contract that is terminated count for the benefit eligibility (Article 17a (2) WW). Furthermore, for
min/max or zero-hours contracts, the daily pay at the bases of the benefit is a yearly average and does not
consider the presumption of working hours in Article 7:610b CC.

Conditions of Work and Employment Series No. 103 31



8. Derogations and best practices in
Collective Labour Agreements

This paragraph provides a limited analysis of measures in a few CLAs, it highlights best practices and
substantial differences with the legislation. With regard to the differences, no distinction is made between
types of employment contracts. The reason of CLA analysis is that, as mentioned in Section 2.8, the Civil
Code allows the social partners to derogate from legal rules in CLAs (driekwartdwingend recht), to adapt
the provisions to the sectors also for the Work and Care Act (WCA). Derogations may be more favorable
as well as detrimental to employees.

Best practices can especially be seen in the area of leave. An investigation by the Ministry of Social
Affairs and Employment (Ministerie van Sociale Zaken en Werkgelegenheid)(Been, de la Croix et al.
2016) of 99 of the largest CLAs* examining the impact of a change of the law in 2015, shows that
payment during pregnancy and maternity leave is supplemented for employees which means that the
amount of benefit is the actual wage of the female employee and not just the statutory duty to pay daily
wages. 38 out of 99 CLAs add up the maximum daily pay paid by the UWV to 100% of the income.
Furthermore, 11 out of 99 CLAs provide a longer maternity leave than the statutory 16 weeks. Whereas
the extended duration of the leave might be in of interest for all (female) on-call workers, the first is only
relevant for those who are earning more than the maximum daily wage. Short-term care leave also is often
supplemented in CLAs. This was the case in 35 of 99 CLAs.

Three examples show substantial differences in CLAs with legislation. They deal with the chain rule;
extra pay for working during inconvenient hours; and duration and pay of the emergency leave.

With regard to on-call employees with a fixed-term contract, the chain rule in Article 7:668a CC is
relevant. Paragraph 2 states that successive employment contracts between an employee and different
employers count in the chain of employment contracts, provided the employers can be considered as
successors in respect of the work performed.*” The aim of this provision is to avoid so-called ‘turning
door agreements’ (draaideurovereenkomsten®®). However, paragraph 6 allows for CLA’ deviations to
the detriment of the employee. A report on 61 CLAs concluded in 2015 (Ministerie van Sociale Zaken en
Werkgelegenheid 2016) shows that deviation from the statutory framework is used in 17 out of 61 CLAs:
these CLAs provide that temporary agency employment contracts prior to a fixed-term contract do not or
do not entirely count in the chain of fixed-term contracts.

The legal provision of the chain rule has two more paragraphs allowing for deviations from the general
rule. First, it is stated in paragraph 5 that a CLA can provide for consecutive fixed-term contracts up to a
maximum of six (instead of three in the statutory legislation) with a total duration of four year (instead of
two). Second, a CLA — according paragraph 6 — can declare the chain-rule not applicable to employment
contracts concluded solely or mainly for the purpose of the employees’ education. The latter deviation is,
of course, hardly the case with on-call workers.”' Regarding the provision in paragraph 5, the following
conditions must be met. Deviation is allowed in the branch of temporary agency work (sub a). In the other
branches deviation is only possible if for specific functions, in case the intrinsic nature of business
operations requires more time than two years or more fixed-term contracts than three (sub b). The report
by SZW mentioned above shows that in 30 CLAs (applicable to 47% of the employees) explicit
provisions have been made on the number of contracts in case of employees with a fixed-term contract.>

48 These CLAs cover 85% of employees in the Netherlands who are covered by a CLA.

49t is not necessary for the employer to have insight into the capacity and suitability of the employee.

%0 Draaideurovereenkomsten are agreements that — for the goal of preventing the conversion into an employment contract for indefinite time
- the employee performs the same work on the basis of fixed-term contracts alternatively via the employer and a temporary employment
agency.

51 Derogations for special groups are made in 13 CLAs (which are applicable to 32% of the employees) out of 61 CLAs. Most derogations
relate to employees who have an employment contract in the context of a training. An example is the CLA Bakery company (article 4.6 CAO
Bakkersbedrijf) where an open-ended contract only arises if the duration of fixed-term contracts exceeds 72 months or the number of fixed-
term contracts is more than six.

2P, 66.
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In nine CLAs (applicable to 17% of the employees) out of the 30 CLAs the duration of two years is
extended to four or more years.

Social partners can agree in CLAs upon allowances for working during inconvenient hours, thus hours
not fitting within the ordinary working hours.” For this reason extra pay is usually granted, in particular
for working in the evening, at night, during weekends and on public holidays. One of the examples is the
Saturday allowance. 78 out of 100 CLAs contain a right to such an allowance. Here we can see an
exclusion of especially on-call workers from that allowance, however this is seldom, as this occurs only
in six CLAs (Kuiper, de la Croix et al. 2014).

Emergency leave is in principle paid but this can be waived in a CLA. This is the case in three out of 99
CLAs in the Netherlands. Emergency leave is not paid in the CLAs of Philips, Recreatie and Schilders-,
Afwerkings- en Glaszetbedrijf.>* This applies to all employees, not only to on-call workers.

53 The definition of customary working hours is partly dependent on the economic sector under which a company falls. Furthermore the norm
for normal working hours seems to be changing in recent years. Social partners are increasingly focusing on the flexibility or working time,
i.e. widening and / or varying working hours. This can affect the hours for which the surcharge is paid and the amount of the surcharge.

54 http://cao.minszw.nl/pdf/174/2016/174 2016 13 236666.pdf; Article 22 (4) CAO Recreatie 2016-2017; Article 8.8 cao Philips 2015-2016;
Article 49 (1) CAO Recreatie and Schilders-, Afwerkings- en Glaszetbedrijf 2016-2019.
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9. Enforcement of rights - upholding of obligations

If an on-call worker considers his/her rights to be violated s/he can appeal to the civil sector of the District
Court. The administrative sector deals with issues from an administrative decision (for instance the right
to an unemployment benefit or a disability benefit). Before filing an appeal at the administrative sector,
the individual who challenges a decision must however first file an objection with the administrative
authority that adopted the challenged decision (Article 7:1 General Administrative Law Act/ GALA). The
time limit is six weeks. In both court sectors, the case will mostly be handled and decided by a single
judge (the kantonrechter or the bestuursrechter).It is relatively simply to have the case heard: the litigant
has the right to argue his/her own case and does not need a lawyer to represent him/her in court. There
are certain time limits to be respected. For example in the civil sector the deadline for claiming a transition
pay is quite short: three months. Lawsuits cost money, such as registration fee (griffiegeld) which is due.
There is a right to legal aid enshrined in the Dutch constitution.”® Despite that the person seeking access
to justice must pay for some of the costs him/herself. Especially civil lawsuits can take a long time and
this might refrain on-call workers from starting a lawsuit against the employer.

55 Art. 18 of the Constitution (Grondwet) (1) everyone may be legally represented in legal and administrative proceedings. (2) Terms
concerning the supply of legal aid to persons of limited means shall be laid down by Act of Parliament.’
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10. Impact of on-call work

An important reason to look at the impact of on-call work is to investigate whether working with a flexible
number of hours is associated to particular risks vs benefits. This is done for workers, their organizations,
and society at large.

10.1 On on-call workers

On-call workers are hired to support the production process when peaks and leaves endanger the ability
of an organization to satisfy the demand. Not having a stable number of working hours expose them to
possible risks and benefits. Possible risks concern, for example, low income and unhealthier working
conditions (Houwing 2016). Possible benefits concern, for example, better possibilities to balance work
with private life.

The impact of on-call work for workers is investigated looking at different dimensions related to the job
quality, health, and income position. Those dimensions are systematically compared with permanent
employees and the significant effects linked to working flexible hours are discussed.

Job quality can be measured on different work aspects. The first addressed here is physical workload. As
shown in figure 17, on-call workers report more often than permanent workers that their work requires
regularly to move weights (29,2% vs 18,5%) and repetitive movements (42,8% vs 33,8%). On the
contrary, on-call workers report to spend only 1,2 working hours per day in front of a computer screen
against the 4,1 hours reported by permanent workers.

Figure 17. Physical workload among permanent and on-call employees (2011) (%)
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The exposure to physical workload reported by on-call workers is like the level reported by temporary
agency workers. Fixed-term workers instead report more similar requirements to permanent workers (see
appendix). Despite the higher workload, on-call workers do not report a lower fit to the physical
requirements than permanent and fixed-term workers. This may be linked to the fact that on-call workers
are in average much younger and thus better equipped to meet those higher requirements.
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Figure 18 depicts the psychosocial workload between on-call and permanent workers. As the rest of
flexible workers (see appendix), on-call workers report lower workload tasks (25% vs 40,5%), time
pressure (13,8% vs 31,9%), emotional demands (56,6% vs 10,3%) than permanent workers. The average
on-call workload is particularly lower, also with respect to the rest of flexible workers, for dimensions
measuring the autonomy (26,6% vs 54,7%), the complexity (49,1% vs 80,3%), and the variety (60,1% vs
37,6%) of work (Hooftman, Hesselink et al. 2013).

Figure 18. Psychosocial workload among permanent and on-call employees (2011) (%0)
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The lower psychosocial workload linked to less challenging tasks of on-call work is partially compensated
by the higher exposure to undesirable behaviors of clients and patients (26,6% vs 24,2%). This exposure
is connected to the fact that on-call workers are more frequently employed in industries offering personal
services, as hospitality and healthcare. Also in this case, the workload faced by on-call workers is more
similar to the level expressed by temporary agency workers than to the level expressed by fixed-term and
permanent employees (see appendix and Hooftman, Hesselink et al. 2013).

The job quality linked to on-call work is lower also for different dimensions concerning risky
environmental factors. As shown in figure 19, on-call workers are more often than permanent employees
exposed to contamination by people or animals (10,1% vs 7,2%), to substances on the skin (16,1 vs §,9%),
watery solutions (33,2% vs 15,7%), and to a slight extent noise (8,1% vs 6,8). This has to do with the
higher concentration of on-call work in the healthcare, agriculture and fishery, as well as horeca sectors.
Unlike in earlier job quality dimensions, for on-call workers the exposure to risk environmental factors
is higher than for permanent and flexible workers, including in temporary agency jobs (see appendix).
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Figure 19. Environmental factors among permanent and on-call employees (2011) (%)
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The job quality linked to on-call work is also the lowest with regards to the regulations against work-
related risks in figure 20. On-call workers are systematically less satisfied with the adequateness of health
and safety measures than permanent workers, and to a great extent than the rest of the flexible workforce.
This gap is especially high with respect to the regulation concerning the risks to which on-call workers
are exposed the most (physical workload-14.4% vs 41.9%- and environmental factors-24.1% vs 28.8%)
and the external and internal social working environment.

Figure 20 Satisfaction concerning health and safety measures among permanent
and on-call employees (2011) (%)
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Concerns over external social risks may be linked to the fact that on-call workers work more often in
personal services and feel not adequately protected from forms of abuse by customers/patients.
Furthermore, since on-call work is contingent within organizations, concerns over internal risks may
reflect that on-call workers are less socially embedded and thus feel higher need for formal protective
regulations than the rest of the workers. The higher exposure to internal and external forms of abuse may
explain why, despite having a less challenging jobs, on-call workers are less satisfied than permanent
employees with regulations against emotionally demanding jobs (29% vs 38%).

Being more exposed to physical workload and risky factors concerning both the use of substances as well
as the social environment, working on-call may have negative externalities on health and wellbeing of
employees. Some indications on this effect are provided in figures 21 and 22.

In general (figure 21) on-call workers report more positive general health than people working on a
permanent contract (93,5% vs 89,6%), slightly higher satisfaction with their working conditions (76,5%
vs 74,3%) and more willingness of working until the age of 65 years or above (63,9% vs 50,4%). On the
same line, on-call workers report less often physical complaints in the upper body (32,9% vs 38,4%) and
burn-out (4,6% vs 13,2%). This is linked to their younger age, which makes them in average healthier
and more positive concerning their future working career. In spite of their positive health, on-call workers
reports a lower perceived ability to work until and above the age of 65 years (45,7% vs 52%). They may
perceive their future health and employability endangered by a continuous exposure to high physical
workload and environmental risks.

Figure 21. Health and wellbeing among permanent and on-call employees (2011) (%0)
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Data reflect the better health of on-call workers also looking at the incidence of sickness and disability in
figure 22. While the frequency of sick leave is similar between on-call and permanent workers (0,9 vs 1,1
times), the former report significantly less often chronic sickness and illness (29,8% vs 37,5%), sickness
leaves, work disability. Moreover, when they do so, the leaves are much shorter (2,9 vs 8,4 working days
per year) and they less frequently indicate that the sickness or illness is caused by a work accident or is
work-related.
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Figure 22. Sickness and disability among permanent and on-call employees (2011) (%)
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Beside their younger age and thus better health, these data may also reflect a bias. As explained earlier,
sickness in between calls does not entitles to sick leave if preliminary and not FWO contracts are applied.
In this case, sick workers can refuse the call and may not included in the statistics. Therefore, these data
may underestimate the real incidence of sickness among on-call workers.

Figure 23 measures the trend concerning the incidence of work accidents across work contracts between
2005 and 2011. While the trend concerning permanent employees is low and stable, it is higher and
fluctuating for more flexible forms of employment. The incidence among on-call workers is slightly
higher (around 8%) than permament workers until 2007 when it becomes the lowest (6%). After 2009
however, work accidents among on-call workers rose significantly and in 2011 on-call work is, together
with fixed-term employment, the group with the most frequent work accidents. The higher risk of on-call
work is linked to its higher contingency. Workers experience their job intermittently and are less
embedded in the working environment. This might makes them less informed about safety measures as
well as the work process and in turn more likely to incur in an accident. The upward trend may be
connected to the fact that, after the economic crisis on-call work is rising and is used also for core and
not only contingent tasks in organizations. As core tasks require specific skills that they have few time to
acquire, on-call workers may be more exposed the to higher risk of work accident.

Conditions of Work and Employment Series No. 103 39



Figure 23. Percentage of work accidents by type of contract between 2005 and 2011
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Another important aspect of job quality is employability. It is less connected to health outcomes, but has
high impact on the future employment and career prospects. As shown in figure 24, on-call workers scores
(from 0 to 10) lower than permanent workers. On-call workers are less often involved in lifelong learning
and training (8,7% vs 10,6%) as well as in promotions and career possibilities (3,2% vs 11,8%). Since
on-call workers are employed intermittently during peaks and leaves, employers face no incentive to offer
training, as it risks to benefit the competitors. This is reflected in the much lower participation of on-call
workers in internal training/course (22,7% vs 61,3%) in the last 2 years. The gap is also wide for external
training/courses paid by the workers themselves (12,8% vs 46,2%) in the last 2 years. This may be
connected to the fact that working for a variable and often short number of hours, on-call workers have
less income available for developing their skills.

Furthermore, being part of the contingent personnel, they report less often than “core” employees:
company promotions (12,7% vs 15,6%), extension of the job position (27,1% vs 46) and changes of the
job position (13,2% vs 18,8%) in the last 2 years. This gap in employability is similar to the gap affecting
temporary agency workers, but much higher than the gap concerning fixed-term employees (see
appendix).

Finally on-call workers report much lower fit than permanent workers between their knoowledge, skills
and their job (39,6% vs 62,2%). This occupational mismatch is mainly due to overeducation and
overskills. It can be explained by combining the less complexity and less variety of tasks and the fact that
those tasks are performed by young people, to a great extent in secondary and tertiary education.
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Figure 24. Employability among permanent and on-call employees (2011)
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The final aspect of job quality concerns the risk of losing one’s job. Looking at Figure 25, the trends
depicting the perceived job insecurity and worries about job retention are similar between on-call and
permanent employees. In short, unlike other flexible groups, they perceive a very low risk that, about
job retention, is even lower than permanent workers. This is linked to the fact that, working for variable
working hours, on-call workers are normally exposed to external flexibility. Whether they have an
employment contract or not, they perform work and get paid only when there is an organizational need.
This flexibility hinders employers from firing them, especially in the looser forms (preliminary
contracts). This is because on-call work is a pool, available to adjust the personnel to the demand with
very limited costs.
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Figure 25. Trends in risk of job insecurity and worries for job retention (2007-2011)
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Working for a variable number of hours, on-call workers experience irregular earnings. Moreover, having
more often low skilled tasks, shorter tenure, and younger age than permanent employees, their hourly
wage may be lower as well. The income position of on-call and permanent workers is compared using
the information in figure 26 and 27.

Figure 26. Average hourly and monthly wage for on-call and regular jobs (in Euros)
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Source; CBS, 2010-2015 in (Hoff, Wildeboer Schut et al. 2016)
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Figure 27. Average weekly working hours for on-call and regular jobs
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The negative impact of lower skilled tasks, lower tenure and age of on-call workers is shown in the gap
in the hourly wage between on-call and regular jobs (blue and red lines in figure 26). Age impacts earnings
also because the statutory minimum wage is lower until the 21 years. Furthermore, the earning level may
be negatively affected also by the effective number of hours worked. As shown in figure 27, between
2010 and 2015 in on-call jobs is in average performed only about 15 hours of work compared to the 30
in regular jobs (see also section 4). Returning to figure 26, the negative impact of the on-call very short
working hours is shown in the gross monthly wage. While the wage trend concerning on-call jobs is stable
and just above 600 euros, the trend of regular job is increasing and goes above 2500 euros. Another
important consideration is that the average gross monthly wage of on-call jobs is insufficient to fulfil the
average basic needs. The basic needs budget is represented by dotted light-blue line in figure 26 and is
calculated for a 1-person household in 2014 (Hoff, Wildeboer Schut et al. 2016).

The low wage, the unpredictability of working hours and the limited measures to protect their incomes
may endanger on-call workers’ economic independence. As shown in figure 28, the three groups with
variable working hours (on-call, permanent, and fixed-term contract) have the lowest share of
economically independent individuals. The gap is the highest with respect to permanent workers, but as
well consistent with temporary workers.
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Figure 28. Share of economically independent employees by type of contract in 2014
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Among the three groups with variable working hours, the economic independence is higher for the
permanent group and lower for the fixed-term and the on-call group, with the former slightly above the
latter. This may be due to the higher concentration within the permanent groups of FWO contract,
providing higher guarantees in terms of minimum hours and pay. Unlike other workers, those three groups
show a wide gap in the economic independence of workers in and outside education. Excluding workers
still in education, the economic independence rise drastically for all the three groups (almost doubles for
on-call and permanent). If the lower economic independence of people still in education is often
compensated by the family support and by study loans, more problematic is that more than 40% of the
permanent group and more than 60% of the fixed-term and on-call groups are not economically
independent.

As household is an important source of redistribution among its members, the economic situation of on-
call workers is investigated according to their household position. As shown in figure 29, the share of
employees at risk of poverty is higher for the three groups with variable working hours with respect to
the permanent workers with fixed working hours. However, the total risk of poverty (light-blue bars)
between groups with fixed and variable working hours does not vary as much as the economic
independence shown above.
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Figure 29. Share of employees at risk of poverty by type of contract
and position in the household in 2014
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This limited variance in the total risk of poverty across forms of employment hides huge differences
across different household positions. The gap between the permanent workers with fixed working hours
and the three groups with variable working hours is highest for workers living in single person or single
parent households and much lower elsewhere.

Among the three groups with variable working time, the pattern is similar. The risk of very high among
single persons, and highest among single parents (especially for the fixed-term group). It is among
workers living with a partner and for youngsters living at home, where the irregular earnings of on-call
workers are more often supplemented by other streams of income (partners or other members).

These data show that the economic impact of on-call work depends on the household circumstances. The
impact can be dramatically negative if on-call work is the only, irregular source of income, especially in
households with children. Conversely, the impact can be much milder if on-call work supplements other
streams of income in the household.

10.2 On organisations and society

At the moment of writing no research contribution addresses specifically the impact of on-call work on
organisations and society in the Netherlands. Nonetheless, considerations can be made combining the
information so far provided about on-call work and the research findings about the impact of flexible
work in general.

The poor regulation of on-call work makes it a suitable instrument to adapt the production process to the
market volatility. Despite beneficial in the short-term, research on the link between flexible work and
innovation gives a hint that on-call work may have negative externalities on the medium/long-term.
Different contributions depict weak and divergent relationships between the share of flexible employment
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and innovation (Zhou, Dekker et al. 2011, Preenen, Vergeer et al. 2013, Preenen and Verbiest 2015).
This is because, according to Prenen & Verbist (2015), the relationship critically depends, not on the
quantity, but on the way in which organizations manage flexible human resources. They argue that, to the
extent that organizations promote their skills’ development, commitment and motivation then flexible
workers are a source of innovation. Among the organizational aspects, particularly strong and significant
is the positive effect on product innovation of offering a challenging work environment and of integrating
flexible workers in the organizational culture.

On-call workers, being in average very young, represent a source of “fresh blood” that, from a theoretical
perspective, can be beneficial to the organizational innovation (Zhou, Dekker et al. 2011). Nevertheless,
the use of on-call work for contingent and elementary work may vanish this beneficial effect. Offering
challenging work means autonomy and responsibilities, while integrating in the organizational culture
implies regular contacts with permanent employees and, as shown in the previous section, this is not what
on-call workers in average experience. They in fact often report undemanding jobs, job requirements
under their skill level, and a poor embedment/integration in the work as well as social environment. The
poor work integration of on-call workers was already discussed as causing poor familiarity with the
working process and in turn a higher incidence of work accidents. In this context, the poor integration is
also a limit to the capacity of on-call workers to be a source of organizational innovation. This is because
if workers are not familiar to the work organization and products of their organization, they will face
serious limits in innovating them. At societal level, the increasing employment of on-call work (Dekker
and de Beer 2014) may endanger the ability of the Dutch productive system to innovate and may in turn
hinder its competitiveness and economic growth.

Other societal aspects linked to on-call work are connected to the high incidence of work accidents and
to the impact on social inclusion. On the one hand, voluntary on-call work, especially in the form of
preliminary contracts, may have a positive impact on work-life reconciliation and promote more inclusive
labour markets. On the other hand, on-call work, especially involuntary, showed critical aspects in terms
of poverty risk, worse job quality, and weak social security positions, which may endanger the social
participation of workers working with variable hours. This is especially true for individuals, especially
older, that rely on on-call work as main source of household income and for whom access to social
security is much more limited.
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11. Conclusions

11.1 Legal aspects

The proportion of the so-called flexible work relations in the Dutch labour force is steadily increasing
and this evolution is even more pronounced for on-call work. Different aspects of precariousness are
related to on-call work, in particular due to the insecurity of the work demand, the related insecure
income, often linked to (minor) entitlements to social benefits. It would therefore at first sight seem that
legal statutory interventions aimed at preventing a further growth of precarious forms of flexible work
would have tempered the expansion of on-call work. However, since the Act on Flexibility and Security
(Wet Flexibiliteit en zekerheid or Flexwet) was adopted in 1999, the share of workers with a flexible
employment has strongly increased and this is particularly true for on-call work. In this sense, the
objectives of the Flexwet have not been realised.

The Flexwet introduced four important statutory legal provisions specifically relevant for on-call workers.
As regards the presumption of the existence of an employment contract (Article 7:610a CC) and the
presumption of the number of working hours (Article 7:610b), there has been very little litigation up to
now. When the Flexwet was evaluated in 2007, it has been submitted that these presumptions might have
a preventive effect. Such effect partially depends on both employers and on-call workers being aware of
these rights. The shorter tenure of on-call workers compared to permanent workers might not induce on-
call workers to gain knowledge about their rights. In addition, as young workers are overrepresented in
this group, they lack more often experience relating to a position as a worker compared to permanent
workers. Unfortunately, there are no recent data available on the application in practice of these two
presumptions.

The second evaluation of the Flexwet showed that the introduction of the right to a minimum of three
working hours pay for each call (Article 7:628a CC) had induced employers to offer part-time or fixed-
term contracts instead of on-call contracts. However only a minority of on-call workers said that they
actually were paid this minimum of three hours pay for each call. Recent data lack on whether this
tendency still exists. In theory, the right to a minimum number of three paid hours for each call can
potentially benefit on-call workers, in particular with zero-hours contracts.

The precariousness of some aspects of on-call work can be reduced or increased by collective agreements.
No derogation is allowed from the right to a minimum of three hours pay for each call (Article 7:628a(2)
CC). The same is true for the two other presumptions (Articles 7:610a and 610b CC). To our knowledge,
no evaluation of the impact of CLA provisions on on-call work has been carried out recently, the latest
dates from 2006.

The three most important legal provisions for on-call workers have not been amended by the Act on Work
and Security (Wet Werk en zekerheid) which entered into force in 2015. However, the so-called chain rule
(ketenregeling) was amended. When there are more than three consecutive employment contracts
between the same or closely related parties; or with a total duration exceeding 24 months, the most recent
contract converts automatically into a permanent contract (art. 7:668a CC). This aim of this provision is
limiting the number of successive fixed-term contracts and the duration of the chain. This rule has in
particular consequences for on-call workers who have a preliminary agreement with an employer
(voorovereenkomst). When work is performed, a fixed-term employment contract enters into force and
thus the limitations on successive fixed-term contracts apply.

However, quite some derogations to this chain rule are allowed. The derogation concerning the
employment contract with a worker who is younger than 18 years old and works not more than 12 hours
a week (Article 7:668a(11) CC) is particularly relevant for on-call workers belonging to this group. As
on-call workers are in majority younger workers, this is a rather large group. Another derogation applies
to older workers who are entitled to an old age state pension. The duration of successive fixed-term
contract before a permanent contract enters into force is 48 months (Article 7:668a(12) CC). However,
the older workers are less often working on call. Given the introduction in the Civil Code of the (amended)
chain rule only in 2015, it is too early to have any data on the effect of this legal provision that in practice
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affects on-call workers. However, according to an evaluation recently performed by VAAN-VvA
(Houweling et al. 2016, p. 61) the objective of the Act on Work and Security to strengthen the legal
position of the workers in fixed-term contracts by faster converting these to open-ended contracts has not
been achieved. The fact that employers rather do not offer open-ended contracts at the end of a fixed-
term contract might affect in particular on-call workers working with preliminary agreements.

The precariousness of on-call workers is particularly evident in diverse situations. Here, we highlight
only a few. The work and income security is particularly risky for on-call workers with a preliminary
contract who are confronted with illness before an employment contract starts. They are at that time not
entitled to sick pay and there is no coverage of statutory social security as far as benefits are linked to
their employment contract.

In addition, even if they have an employment contract, on-call workers who work for a small number of
working hours build up little pension rights and social security coverage, such as unemployment benefits.
The same is true for workers (either permanent or with fixed-term contracts) with small working hours.
However the precariousness is probably even more obvious for on-call workers due to the fluctuating
work demand which is a main feature of on-call work. On-call workers totally depending for their income
on this form of flexible work are in a risky position.

It is important to note that individual contracts of on-call workers might be quite detailed and lengthy.
Sometimes these contracts restrict in a far-reaching way the individual freedom of on-call workers, even
if they have a weak legal position. This seems for example to be the case with non-competition clauses
in employment contracts with a future work obligation (FWO) of on-call workers working at call centres.
The legal validity of such clauses has not yet been subject to judicial review.

The low income security linked to on-call work can also have consequences for access to justice.
Litigation might be costly (even if there is a right to legal aid), lengthy and in case of conflicts between
an employer and an on-call worker, most workers will probably look for another job instead of suing the
employer. This might explain why there is so little litigation on on-call work. However, both the unions
and NGO’s might assist on-call workers in case of conflicts. A group action is possible, even if there is
no individual plaintiff (Article 3:305a CC). In addition, the Netherlands Institute for Human Rights can
deliver a (non-binding) opinion in case of a complaint relating to discrimination, harassment or sexual
harassment of on-call workers as the Dutch equal treatment legislation applies to such situations. As on-
call workers are more frequently exposed to undesirable behaviour of clients and patients than permanent
workers, the free and short procedure of the Institute can provide remedies in practice. The employer has
the obligation to provide a discriminatory and harassment free working environment and the follow-up
policy of the Institute show that their opinions are followed in the great majority of the cases.

11.2 Socio-economic aspects

The socio-economic characteristics of on-call workers support the argument that, in average, individuals
work for variable number to either complement their main activity outside paid work or as a results of a
very weak labour market position. This is also reflected by the fact that employees report in almost equal
parts voluntary and involuntary motives for having on-call arrangements.

Two main groups within the “voluntary” on-call workers may be identified. First, young people willing
to complement their main activity in education with a side job. Second, women in need for flexibility to
reconcile work with main responsibilities in the household. The groups of “involuntary” include more
often low-skilled adult and older workers at the margins of the labour market. From this perspective, on-
call work in the Netherlands can represent either a first step into the labour market, a bridge between
work and household, or a “trap” among irregular and intermittent jobs. The identification of these three
groups is highly useful to interpret the impact of working on-call on employees’ job quality, health, and
income situation. In fact, impacts vary greatly depending on whether on-call work is a first step, a bridge,
or conversely a trap. A non-Dutch origin does not seem to be significantly more common among workers
with variable hours, except for non-Western origin.
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Before discussing the impacts across the three groups, some aspects of job quality and income situation
raise general concerns about the precariousness of on-call workers. First, the exposure to risky
environmental factors and the incidence of work accidents among on-call workers are the highest with
respect to all other employment forms. The exposure to risky factors relate to the nature of work in the
industries where on-call work is more frequent (catering, healthcare, agriculture). Moreover, the very
short job tenure of on call-workers is associated to poorer working conditions and to an insufficient access
to information over safety and health measures. The higher exposure and the insufficient information,
together with the irregular development of the on-call workers’ expertise, makes on-call employees more
at risk of incurring in an accident with respect to the regular personnel. This also explain the reason why
on-call workers often perceive health and safety measures insufficient.

Second, on-call work is associated to a worse social environment. The fact that on-call workers report
more often undesirable behaviour of clients and patients and insufficient protective measures against
abuse within and outside the organization is also related to their very short tenure. On the one hand, the
short tenure prevents them from familiarizing with the organization policies concerning the relationship
with clients and developing an expertise on that. On the other hand, the short tenure makes on-call workers
more exposed to internal abuses, since it limits their social embedment and makes the abuses unlikely to
be sanctioned.

Third, on-call work has a negative impact on the income situation. The low-skilled tasks, short tenure,
and younger age of on-call workers limit greatly their hourly wage. Moreover, their irregular and very
short weekly hours make on-call workers’ monthly wage insufficient to cover their basic needs.

Other aspects concerning the impact of on-call work on job quality may vary across the three groups of
on-call workers identified above. The heavy physical workload, repetitive movements, and undemanding
tasks can have more limited consequences on health outcomes of the two “voluntary” groups. This is
because women and young people work on-call as a side-job, in average for a limited number of weekly
hours. On the contrary, on-call work can have serious consequence on the physical as well as
psychological wellbeing if it is carried out as main activity or career. The same is true for the very limited
development of employability reported by on-call workers. Among the voluntary groups, young people
develop their future employability while attending education. Among involuntary workers (partially
among women as well), the lack of skills’ development is an obstacle to their future employment security
and contribute to make on-call work a trap.

The negative impact of on-call work on income situation varies across the three groups as they are
associated to different household positions. The two voluntary groups more often live in households
where they do not provide the main source of income. Therefore, the impact of irregular hours and earning
on the poverty risk of these two groups is far milder than in the involuntary group. Instead, when the
involuntary on-call workers live in a single-person household, on-call irregular earnings represent their
main income source and place them at a very high risk of poverty, especially if they have to support
children. The high risk of poverty of on-call workers in single-person households is thus particularly
relevant in combination with the ongoing trends of rising household disruptions. This is because, the
disruption may turn on-call from a complementary to the only income source of the household and impair
its financial independence.
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12. Policy recommendations

An important step for reducing decent work deficits in on-call work in the Netherlands would be to
undertake an external evaluation of the Work and Security Act and the Flexibility and Security Act, with
specific attention being paid to the legal position of on-call workers. The provisions to be assessed could
include the presumption of the existence of an employment contract (Article 7:610a CC), the presumption
regarding the number of working hours (Article 7:610b), and the right to a minimum of three working
hours pay for each call (Article 7:628a CC). Assessing the practical impact of the chain rule in Article
7:668a CC on on-call workers who have a preliminary agreement with an employer would also be
relevant.

Further, employers could be required to inform on-call workers in writing (including electronically) of
their rights, in particular those deriving from the above-mentioned presumptions, as well as the right to a
minimum pay for each time the worker is called in to work. Campaigns to improve awareness of on-call
workers of their rights would also be instrumental in helping to prevent occupational accidents,
discrimination, as well as violence at work — including (sexual) harassment. The Labour Inspectorate
could play a key role in this regard.

Additional research is needed in order to identify under which conditions the precariousness of on-call
work — and in particular those in involuntary on-call work — could be diminished by policies, legislation
and targeted measures. In that regard, comparative research on the regulation of on-call work in EU28
countries would provide useful insight into the problems encountered and best practices in addressing
them.’® The focus should be placed on identifying possible measures to increase security in working
hours, including prohibiting or severely restricting zero hours contracts and min/max contracts with a
very large range of hours.

Other measures could include the prohibition of non-competition clauses in on-call employment contracts
with a future work obligation (FWO). This prohibition could be complemented by a legal right to
compensation for workers to whom invalid non-competition clauses have been applied. Additional
aspects worth investigating include an assessment of applicable legislation and internal regulations at
company level as regards the legal position of on-call workers — and possibly workers engaged in other
forms of flexible work — in relation to employee participation in workplace-level social dialogue. The
advantages and disadvantages for on-call workers and employers of establishing pools of on-call workers,
as these exist in the health sector, could also be assessed, and possible good practices could be identified.
For instance, employers sometimes have to pay a fee when hiring on-call workers from a so-called
flexpool. A fund could be set up and funded with part of the fees paid to enable on-call workers to
undertake specific training activities.

A review of collective agreements, including of possible derogations applicable to on-call workers, is
also suggested. Collective agreements could indeed play an important role for the protection of these
workers, for instance through the inclusion of specific provisions aiming at the prevention of occupational
accidents for seasonal and casual workers, or those with very short hours of work. Research is needed in
particular on the impact of the exclusion of on-call workers, in many collective agreements, from the right
to pay supplements for night work or inconvenient hours, with an assessment of the risk that, as a
consequence, on-call workers progressively replace permanent workers.

The implementation of pilot projects aimed at reducing the precariousness of on-call workers could also
prove valuable, for instance in the platform economy (e.g. Foodora, Deliveroo, Fooddrop, Uber,
Thuisbezorgd) and for professional domestic care (e.g. Helpling, Book a Tiger).

Finally, improving access to justice would be a key element of any reform aimed at improving the
employment and working conditions of on-call workers. As these workers generally have a low income
and pursuing a legal action is often costly, unions and NGOs could make a wider use of group actions
(pursuant to art. 3:305a CC) in order to assist on-call workers when their rights are violated. For instance,

% The ILO's research project on on-call work in the industrialized world is an important step in enabling policymakers to draw lessons of how
to regulate on-call work. A summary report synthetizing the findings of five national studies, including this one, will be published by the ILO at
the end of 2018.
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trade unions or other groups could launch a group action on the basis of art. 3:305a CC to challenge the
legality of non-competition clauses in on-call employment contracts.
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13. Appendix

Table 1. Characteristics of permanent and flexible employees aged
between 15 and 75 years, 2015

Total
(*1000)
(2016) 5143 262 187 175 248 551 129 215

Share
(2016) %

Gender

Man 52,85 51,89 43,58 44,15 62,01 44,11 50,00 46,86

Woman 47,15 48,11 56,42 55,85 37,99 55,89 50,00 53,14

Age
groups

15-25
years 6,75 21,65 30,73 46,28 23,30 66,92 46,92 61,09

25-35
years 21,40 40,55 37,43 23,94 31,18 11,96 14,62 12,97

35-45
years 23,69 19,59 12,85 10,64 18,28 5,05 10,00 7,53

45-55
years 28,05 14,43 12,29 10,64 16,85 6,36 13,08 7,95

55-65
years 19,29 412 559 6,38 8,96 5,61 10,77 5,86

65-75
years 0,79 0 1,12 2,13 1,43 3,93 4,62 4,60

Origin (2015)

Dutch
native 82 77 77 74 69 78 80 74

Western
Immigrant 9 10 11 10 12 8 9 9

Non-
Western
Immigrant 9 13 11 16 19 14 11 16
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Education level

Low 17,91 15,46 21,79 34,04 27,96 42,43 32,31 41,00
Middle 42,44 42,27 33,52 39,89 49,10 43,36 45,38 40,17
High 38,56 41,92 43,58 25,00 21,15 13,46 20,00 17,57
Unknown 1,07 0,69 0,56 1,06 1,79 0,93 2,31 1,26
Attend regular
education 2015
Yes 10 17 33 40 18 60 47 56
No 90 83 67 60 82 40 53 44
Weekly working time
0-12 hours 4,19 3,44 13,41 27,13 10,75 56,26 37,69 45,61
12-20
hours 6,84 5,84 10,06 13,30 7,53 17,94 16,15 15,90
20-35
hours 32,73 3333 35,75 29,26 27,60 18,69 25,38 22,59
35 hours
and more 56,24 57,73 40,22 30,85 53,76 7,10 21,54 15,90
Source: EBB, 2016
Table 2. Incidence of contract types by tenure, company size,
and industry between 2014-2015
%
Tenure
0-6 months 3 35 21 46 40 27 1 33
6-12 months 3 22 23 19 18 18 10 17
1-2 years 6 23 26 15 17 18 16 17
2-5 years 16 16 23 13 15 22 25 18
5-10 years 24 2 5 4 5 9 17 8
10 years or longer 47 2 2 2 3 6 18 5
Unknown 1 0 0 1 1 1 3 2
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Company size

1-10 employees 8 12 8 14 7 15 20 21
10-100 employees 20 28 19 22 16 27 23 22
100 or more employees 69 55 67 53 63 46 44 39
Unknown 3 5 6 12 14 12 13 17

Industry (SBI 2008) (2014)

A Agriculture forestryand

fishery 1 1 1 2 2 2 3 2
B Mining and quarrying 0 0 0 0 0 0 0 0
C Manufacturing 11 10 6 7 20 4 5 4
D Energy/Power supply 0 0 0 0 1 0 0 0

E Water utilities and

waste management 1 0 0 0 1 0 0 0
F Construction 4 4 3 3 7 1 1 1
G Trade 15 17 19 22 6 26 21 21
H Transport and storage 5 6 4 5 8 4 8 4
| Horeca 2 4 7 7 3 16 12 13

J Information and
communication 3 4 2 3 2 1 2 2

K Financial services 4 3 2 2 5 0 2 1

L Rental and commercial
property 1 1 1 1 0 0 1 0

M Specialized business
services 6 8 4 5 2 3 4 4

N Rental and other
business services 4 9 6 9 5 10 7 8

O Public administration

and public services 8 3 4 3 8 0 2 2
P Education 8 8 10 5 3 5 2 4
Q Health and care 19 13 23 14 4 15 1 10

R Culture, sport, and
recreation 1 1 2 2 1 3 3 2

S Other services 2 2 3 1 1 2 2 1
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T Household services 0 0 0 1 0 0 0 1

U extra-territorial
organizations 0 0 0 0 0 0 0 0

Unknown 4 5 5 10 19 9 16 19

Source: CBS 2014-2015 in (Van den Brakel and Kosters 2016)

Table 3. Share of employees reporting high physical workload by type of contract in 2011
Permanent Fixed-term --> Fixed- Temporary

Physical workload contract permanent term (agency)

Moving loads (regularly) 18,5 20,7 222 238 29,2
Uncomfortable posture (regularly) 11 9,1 89 13 11,8
Work with vibrating tools (regularly) 9,4 9,6 6,8 17,4 89
Work in front of computer (hours per day) 41 37 29 35 12
Repetitive movements (regularly) 338 34,6 39,9 46,3 428
Meet physical requirements ((strongly)

agree) 87,5 90,5 89,3 85,2 88,1

Source: NEA, 2011 in (Hooftman, Hesselink et al. 2013)

Table 4. Share of employees reporting risky environmental factors
and safety risk by type of contract in 2011

Permanent Fixed-term --> Temporary
Environmental factors and safety contract permanent (agency)
Noise (regularly) 6.8 6,6 53 134 8,1
Water(y solution) (often/always) 15,7 185 19,1 13 332
Substances on the skin (often/ always) 89 10,9 11,4 9,6 16,1
Substances inhaling (often/always) 8,4 75 6 11,2 6,9

Contamination by people or animals
(often/always) 72 6,1 78 33 10,1

Dangerous work (regularly) 36 33 2 44 2,3

Source: NEA, 2011 in (Hooftman, Hesselink et al. 2013)
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Table 5. Share of employees reporting high psychosocial workload
by type of contract in 2011

Permanent Fixed-term --> Fixed-  Temporary On-
Psychosocial workload contract permanent term (agency) call
High job demands (often/always) 40,5 359 30,6 305 25
Time pressure (regularly) 319 252 238 24,2 138
Emotionally demanding work (often/always) 10,3 73 8 46 5,6

Undesirable behavior of colleagues, management
(sometimes/often) 16,2 15,1 14,4 16,2 11,6

Undesirable behavior of clients, patients

(sometimes/often) 24,2 235 24,1 17 26,6
Autonomy (regularly) 54,7 408 318 28 26,7
Job difficulty (often/always) 80,3 735 62,1 61,8 49,1
Variety of work (often/always) 60,1 60,8 48,5 36,1 376
Meet psychological requirements ((strongly) agree) 88,9 90,9 91,3 89,2 90,7

Source: NEA, 2011 in (Hooftman, Hesselink et al. 2013)

Table 6. Information about HRM practices affecting employees’ employability
by type of contract in 2011

Permanen Fixed-term --> Fixed- Temporary

Employability tcontract permanent term (agency)

In last 2 years participated to company internal training/

course 61,3 48,1 38,9 29,9 22,7
In last 2 years paid external training/ course 46,2 36,8 26 16,6 12,8
In last 2 years job position changed 18,8 19,3 15,2 12,4 13,2
In last 2 years job position was extended 46 358 26,2 24,4 271
In last 2 years got company promotion 15,6 16,9 10,6 11,2 12,7
Knowledge and skills fit well my current job 62,2 56,6 46,9 458 39,6
Have more knowledge and skills than needed for current job 328 36,4 453 50,3 56,2

Promotion and career possibilities (1 out of the 3 most
important aspects) 11,8 15,7 8,2 36 32

Lifelong learning and training possibilities (Lout of the three

most important aspects) 10,6 20,9 16,8 91 8,7
Score promotion and career possibilities 55 6,1 5,1 44 54
Score lifelong learning and training possibilities 6,3 6,7 6 47 6

Source: NEA, 2011 in (Hooftman, Hesselink et al. 2013)
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Table 7. Share of employees reporting good general health and health-related
complaints in 2011

Permanent Fixed-term --> Temporary

Health and wellbeing contract permanent (agency)

General health (good/excellent) 89,6 92,6 92 87 935

Complaints neck , shoulders, arms,
wrists/hands* 38,4 34,7 35 32,2 329

Burn-out complaints (yes) 13,2 115 12,4 14,8 46

Satisfaction with working conditions ((very)

satisfied) 74,3 78,5 68,4 60,9 76,5
Will work until age of 65 years or longer 50,4 55 59,1 54,9 63,9
Can work until age of 65 years or longer 52 49,8 487 46,5 45,7

Source: NEA, 2011 (Hooftman, Hesselink et al. 2013)

*at least 1 time in last 12 months

Table 8. Information about incidence, frequency, duration, and work-related cause of
sickness and work disability by type of contract in 2011

Permanent Fixed-term --> Temporary
Sickness and disability contract permanent (agency)
Sick leave percentage 47 29 2,8 38 28
Sick leave frequency 11 11 1,2 09 0,9
Sick leave in number of workday per year 8,4 52 44 72 29

Complain causing leave is due (partly) to

work 22,5 21,6 20,2 25,2 16,2
Work disabled (yes) 19,3 15,7 14,2 115 1455
Chronic sickness or illness 37,5 29,9 29,1 29,1 29,8

Cause of sickness or illness is work
accident 15,5 9,8 12,6 15,7 44

Source: NEA, 2011 in (Hooftman, Hesselink et al. 2013)
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Table 9. Share of employees reporting adequate health and safety measures
by type of contract in 2011

Workload/Work stress 39,4 43 38,1 36,9 38,9
Emotional demanding work 38 36 30,6 29 29

Physically demanding work 41,9 328 28,9 31,4 143
Complaints to arms, neck, shoulder 34,2 36,3 32,7 28,4 35,6
Noise 33,2 29,5 27,5 34,2 25,4
Smoke by colleagues, clients 431 39,4 38,8 43 418

Intimidation, aggression, violence
(external) 33 315 30,6 311 29,4

Intimidation, aggression, violence

(internal) 25,9 219 234 24,3 17,4
Dangerous substances 28,8 26,5 251 26,6 24,1
Safety, workplace accidents 46,3 449 43,2 40,9 454
Viruses, bacteries, fungi 33,4 34,8 339 26,3 343

Source: NEA, 2011 in (Hooftman, Hesselink et al. 2013)
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