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The rapidly expanding legal origins literature Hasught comparative law from
relative obscurity to a central place in internasibdebates about business and labour
market regulation. Much of this literature suppodasneo-liberal agenda. It has
underpinned many policy recommendations by intéwnat agencies, the most
prominent example being the World Banbsing Businesgublications. Adoing
Businesslemonstrates, the legal origins literature has igeee a profusion of indices,
which have generally pointed toward the allegedfgrior economic performance of
civil law countries (especially those derived frafrench law) in comparison with
‘market-friendly’ common law jurisdictions.

The publication which has done most to initiate atebon legal origins literature
among labour scholars iBhe Regulation of Labor (TROL#% 2004 piece by the
economists Botero, Djankov, La Porta, Lopez-der®@#aand ShleifefThe authors
analysed labour and social security law in 85 coemtby scoring each country in
relation to a number of variables based on spetgfial rules. Each country was
assigned a value between zero and one for eadbl@ariThe more a law purported to
protect labour (or, in the estimation of the authdhe more it imposed a cost on
employers), the higher the value it was assignedekample, one variable examined
the extent to which alternatives to the ‘standandpleyment relationship’ were
legally permissible. If the labour law of a partenucountry placed considerable
restrictions on the engagement of workers on a standard basis — such as
prohibiting the use of fixed term contracts for omg tasks — a value close to one
would be assigned.

The scores on each of the variables were aggregatedlation to three areas:
employment laws; collective relations laws and absiecurity laws. The authors
found that there was a strong relationship betwagh aggregate scores and legal
origin, much stronger even than the relationshigvben labour laws and the political
orientation of the enacting government. Overah, ¢lvil law countries, and especially
those of French origin, were much more protectime {rom the authors’ point of
view, costly to business) than those of commondéigin.?

The authors went on to consider correlations betvibese aggregate variables and
several indicators relating to the health of a ¢ labour market (including size of
the unofficial economy, workforce participation aeshployment rates). They found
that the more protective labour regulation assediatith the civil law countries had
generally ‘no benefits, and some co$Ehese costs included a larger informal sector,

! Botero, J, Djankov, S, La Porta, F, Lopez-de-Siaeand Shleifer, A (2004) ‘The Regulation of
Labour,’Quarterly Journal of Economi¢c419: 1339-1382.
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higher unemployment (especially youth unemploymemg lower male workforce
participation. These results tallied with a numbg&other studies claiming negative
effects for extensive labour market regulatfon.

The analysis iMTROL was soon taken up by the World Bank inxging Business
project (created by Simeon Djankov, one of the @irars). Its Employing Workers
Index, based on the employment law variableSROL,ranks countries according to
the degree to which their labour laws allegedlyeahg business. Countries are praised
for making working hours more flexible, reducingngeensation for dismissal and
reducing restrictions on non-standard work. In 20@9 instance, Azerbaijan and
Burkino Faso were complimented for easing restigion fixed term contracting and
removing dismissal requirements. On the other h@miha was criticised for making
dismissal more difficult (because of its landmabbur Contract Law), the United
Kingdom for increasing paid annual leave, and Sweded Korea for increasing
restrictions on fixed term employmeht.

It is important to appreciate th&ROLis simply one aspect of a far-reaching claim
about the nature of economic regulation as whalst (as the Employing Workers
Index is just one of many indices constitutidging Businegs Three of theTROL
authors (La Porta, Lopez-de-Silanes and Shleifavehbeen leading proponents of
this wider claim. In a survey of the legal origiiterature published last ye&they
draw onTROL and many other studies employing a similar ‘leximeg” approach.
These studies examine the relationship betweer tgan on investor protection,
the regulation of the business enterprise and igldénforcement of contractual and
property rights. They observe:

In all these spheres, civil law is associated \aitieavier hand of government
ownership and regulation than common law. Many tbg] indicators of
government ownership and regulation are associaidadverse impacts on
markets, such as greater corruption, larger unaffieconomy, and higher
unemployment.

The explanation for this correlation is said toihea legal tradition constituting an
‘involuntary transmission of different bundles ohfarmation across human
population’® Drawing on comparative law theory, the legal erigscholars observe
that when a legal tradition is transplanted (saynfri-rance to Portugal, Germany to
Korea or England to New Zealand), it is not onlyatdkletter laws which are

conveyed but also the underlying features of thigirmating system, such as its

4 See, e.g. Haltiwanger, John, Stefano Scarpettaateha Schweiger “Assessing Job Flows across
Countries: The Role of Industry, Firm Size, and Ratjons.” World Bank Policy Research Working
Paper 4070, 2006; Heckman, James J., and Carmés.Pagw and Employment: Introduction.” in
Law and Employment: Lessons from Latin AmericataedCaribbeaned. James J. Heckman and
Carmen Pagés, 1-107. Chicago and London: UnivessiBhicago Press, 2004; Poschke, Markus,
‘Employment Protection, Firm Selection and GrowtlZA Discussion Paper 3164.
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distinct institutional structures, approaches tgaleknowledge and ideological

commitments. It is then claimed that, for historiemsons, the common law tends to
limit governmental interference in markets wher#es civil law, at least from the

time of Napoleon, supports stronger governmentretgion. These differing

ideologies, which have been transmitted aroundgtbbe through colonization and
adoption, continue to exert a powerful impact tqgdaytweighing even political

influences (such as whether a country has a sa@ahocratic or neo-liberal

government).

While the authors consider that the diverse reguyapatterns are likely to continue,
they predict continue movement towards the ‘maskgtporting regulation’ favoured
by common law systems. The timing of this predictivas proved to be a little
unfortunate since it rested on the assumptiontiieatvorld economy ‘remains free of
war [or] major financial crises’, circumstances andavhich they acknowledge civil
law approaches to regulation may be advantag€ous.

The Global Financial Crisis notwithstanding, it idseem that the legal origins
literature will continue to exert a powerful influee on scholarship in the social
sciences. It will also have tangible policy outcenterough the interventions of the
World Bank and other agencies in developing coestin particular.

Unsurprisingly, given its negative view of civilWagjurisdictions and of government
intervention, the legal origins literature has commeler intense scrutiny. Despite the
increasingly sophisticated methodology of its prgrats, central contentions of legal
origins seem bemusing; for example, is it really thse that France, Germany, Japan,
China, Sweden and Switzerland have (at least wiemvorld is not awry) greater in-
built legal impediments to economic developmentintithe United States, India,
Australia or Ireland?

The critiques have come from a variety of directiomot least from labour scholdrs.
Some question the implicit normative commitments. €&ample, Sangheon Lee and
Deirdre McCann argue strongly that the negativeluaten of working time
regulation inTROL and alsoDoing Businessconflicts with ILO Conventions —
although Doing Businesgdenies this> More fundamentally, there is a failure to
appreciate the potential benefits of labour regutatsuch as the positive health
impact of limiting excessive working hours.

Another line of criticism maintains that the legatigins scholars (themselves

financial economists, not lawyers) — misundersttral legal systems that they are
attempting to study. Their rather crude classiitcaof systems into the common law
and civil law traditions fails to take seriouslyoceigh the extensive comparative law
literature demonstrating that the distinction betwehe systems is not nearly as
significant as the legal origins scholars belidva. example, Katharina Pistor and her
collaborators suggest that whether a country’s llegestem is indigenous or

transplanted may be at least as significant folegal development as its membership

0 At 327.
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of a particular legal family® Moreover, processes of globalisation cut acros<ivil
law/common law distinction? A further criticism is that the legal origins st
mistake the purpose of civil law codes, which avesystematise, not reguldte.
Indeed, Ralf Michaels has suggested that the ‘leggins’ scholars are misnamed in
that they are really interested in the degree oégldation in a legal system, not its
origin.*®

A third form of critique agrees with the legal ang scholars that a ‘leximetric’
approach to comparative law (including comparatlebour law) might yield
interesting insights, but argues that the lead@wgl origins exponents have made
multiple methodological errors. Simon Deakin and titass Siems and their
collaborators have identified, and sought to cdrme@any of these errors. They have
begun to produce their own leximetric data in Fefatto shareholder, creditor and
worker protection. These results come to quiteeddfit conclusions from the legal
origins scholars’ They point to the following weaknesses in the legdgins
literature:

1. It compares formal legal rules rather than (assgsaliin comparative law
methodology) functional equivalents.

2. The variables are biased towards the US legal syated overlook important
legal devices in civil law jurisdictions, with thesult that they benchmark
legal systems against the US, rather than a nesitnatlard.

3. The variables are simply aggregated, even thougi thay not be equally
important.

4. Some countries seem to be simply wrongly categariSer example, it is not
clear why Thailand should be categorised as a camlaww country, since it
maintains civil codes nor why China should be dfeess as socialist in 2004
and then as part of the German civil law familythg same authors in 2008.

5. The keys laws studied by legal origins scholarsssaeutory in both common
law and civil law countries. Thus the variables rakeed in relation to
employment are largely the product of governmegulaion in both France
and Germany on the one hand, and the United KingalodhAustralia on the
other.

6. Much legal origins research is not longitudinati{algh recent research has
attempted to correct this). Thus it fails to captdevelopmentsvithin legal
systems over time.

13 See, e.g. Pistor, K, Keinan, Y, Kleinheisterkampnd West, M ‘The Evolution of Corporate Law:
A Cross-Country Comparison’ (2003) BBiiversity of Pennsylvania Journal of International
Economic L&, 23: 791-871.

14 See John Braithwaite and Peter Dral@lspal Business RegulatioBambridge University Press
2000.

15 Ralf Michaels, ‘ The Second Wave of Comparativevlzand Economics?’ (2009) 99niversity of
Toronto Law Journal97.
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Siems and Simon Deakin, ‘Comparative Law and FieaRast, Present and Future Research’, (2009)
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These flaws attach to at least some of the wotkefegal origins scholars. However,
it does not follow that the attempt to find relaiships between legal rules at
particular points in time and socio-economic cirstemces is uninteresting or
unimportant. Certainly, any attempts will be beagh methodological difficulties
and be provisional. Nonetheless, in suggesting sh@h relationships may exist
(albeit not necessarily the ones they find) thallegigins scholars have opened up
intriguing possibilities for research. Are therer fexample, correlations between
particular legal rules (such as those regulatiegabour market) and social indicators,
such as those relating to poverty? Again, do resotparticular legal rules really
have much effect on economic performance? Howwse [&otecting workers interact
with those protecting shareholders and creditorqu@stion closely touching on the
‘varieties of capitalism’ literature'f

We believe efforts to answer such questions arethwiile and are therefore
commencing comparative leximetric work within oagion, beginning with Australia.
Our work to date draws extensively from that of beakin-Siems analyses, but we
will also seek to undertake qualitative analyseshsas in the rich historical work of
Pistor and others. We have already completed aitlatigal coding of Australian
labour law together with our colleagues Shelley $hatl and Andrew Stewart. This
suggests that (to quote our forthcoming reportg ‘ttming of stages of economic
development, perhaps the type of labour marketrashastry structure, and changes in
the political environment, may be more importamtdgplaining the direction of legal
evolution than legal origins’. There is nonethsJesome evidence of a weak legal
origins effect, that is that Australian labour léeamds to resemble other common law
jurisdictions (such as the US and UK, much lesthd@) more than it does civil law
jurisdictions (Germany and France), but with siigaifit variation over timé’

Our future work will analyse corporate law in Awita and labour and corporate law
in several jurisdictions in Asia. One line of inquiwe hope to pursue involves
comparisons between the common law/civil law pafsindia-China, Malaysia-
Philippines and Hong Kong-Taiwan. A cursory glaratethese, bearing in mind
comparative economic performance, would suggest leggin is not very relevant.
We will investigate whether this is indeed the case

18 See Shelley Marshall, Richard Mitchell and lan Rayn®ds)\Varieties of CapitalismCorporate
Governance and Employeddelbourne University Press, 2008.

¥ We have compared our results with those reportéiin Armour, Simon Deakin, Priya Lele and
Mathias Siems, “How Do Legal Rules Evolve? Evidefioen a Cross-Country Comparison of
Shareholder, Creditor and Worker Protection’, (Q®BAmerican Journal of Comparative L&V 9.



