
 9B(Rev.) Part II/1 

   

International Labour Conference 

9B(Rev.) 
PART TWO 

 
Provisional Record 
107th Session, Geneva, May–June 2018 

  

Third item on the agenda: Information 
and reports on the application of 
Conventions and Recommendations 

Report of the Committee on 
the Application of Standards 

 
 

PART TWO 

OBSERVATIONS AND INFORMATION CONCERNING PARTICULAR COUNTRIES 

Contents 

Page 

A. Discussion of cases of serious failure by member States to respect their reporting or  

other standards-related obligations, including submission to the competent authorities 

of the instruments adopted by the International Labour Conference ...........................................................  5 

B. Information and discussion on the application of ratified Conventions (individual cases) ..........................  9 

Hours of Work (Industry) Convention, 1919 (No. 1) 

Weekly Rest (Industry) Convention, 1921 (No. 14) 

Hours of Work (Commerce and Offices) Convention, 1930 (No. 30) 

Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106) ..................................................................  9 

HAITI (ratifications: 1952, 1952, 1952 and 1958) .........................................................................  9 

Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19) ..................................................  14 

MALAYSIA – PENINSULAR MALAYSIA (ratification: 1957)...........................................................  14 

                           SARAWAK (ratification: 1964) .................................................................................  14 

Forced Labour Convention, 1930 (No. 29) ..........................................................................................................  19 

BELARUS (ratification: 1956) ........................................................................................................  19 

ERITREA (ratification: 2000) .........................................................................................................  26 

Labour Inspection Convention, 1947 (No. 81) 

Labour Inspection (Agriculture) Convention, 1969 (No. 129) ...........................................................................  32 

REPUBLIC OF MOLDOVA (ratifications: 1996 and 1997) ..............................................................  32 

UKRAINE (ratifications: 2004 and 2004) .......................................................................................  36 

Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87) ............................  42 

ALGERIA (ratification: 1962) ........................................................................................................  42 

BOTSWANA (ratification: 1997) .....................................................................................................  53 

HONDURAS (ratification: 1956) .....................................................................................................  58 

JAPAN (ratification: 1965) .............................................................................................................  69 



9B(Rev.) Part II/2  

MEXICO (ratification: 1950)..........................................................................................................  74 

MYANMAR (ratification: 1955) ......................................................................................................  85 

Right to Organise and Collective Bargaining Convention, 1949 (No. 98) ...........................................................  93 

BRAZIL (ratification: 1952) ...........................................................................................................  93 

GREECE (ratification: 1962) ..........................................................................................................  106 

NIGERIA (ratification: 1960) .........................................................................................................  113 

Equal Remuneration Convention, 1951 (No. 100) ..............................................................................................  118 

GEORGIA (ratification: 1993) ........................................................................................................  118 

Abolition of Forced Labour Convention, 1957 (No. 105) ...................................................................................  123 

CAMBODIA (ratification: 1999) .....................................................................................................  123 

Discrimination (Employment and Occupation) Convention, 1958 (No. 111) ...................................................  128 

BAHRAIN (ratification: 2000) ........................................................................................................  128 

Employment Policy Convention, 1964 (No. 122) ................................................................................................  135 

LIBYA (ratification: 1971) .............................................................................................................  135 

Minimum Wage Fixing Convention, 1970 (No. 131) ..........................................................................................  140 

PLURINATIONAL STATE OF BOLIVIA (ratification: 1977) ............................................................  140 

Minimum Age Convention, 1973 (No. 138) .........................................................................................................  147 

PLURNATIONAL STATE OF BOLIVIA (ratification: 1997)..............................................................  147 

Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144) ................................  153 

EL SALVADOR (ratification: 1995) ................................................................................................  153 

SERBIA (ratification: 2005) ...........................................................................................................  161 

Worst Forms of Child Labour Convention, 1999 (No. 182) ..............................................................................  165 

SAMOA (ratification: 2008) ...........................................................................................................  165 

Appendix I. Table of Reports on ratified Conventions due for 2017 and received 

since the last session of the CEACR (as of 8 June 2018) 

(articles 22 and 35 of the Constitution). ...............................................................................  167 

Appendix II. Statistical table of reports received on ratified Conventions 

(article 22 of the Constitution) Reports received as of 8 June 2018. ....................................  171 

Index by country ..........................................................................................................................................  173 

Index by country 

Page 

ALGERIA .............................................................................................................................................................................. 42 

BAHRAIN ........................................................................................................................................................................... 128 

BELARUS ............................................................................................................................................................................. 19 

PLURINATIONAL STATE OF BOLIVIA .................................................................................................................................. 141 

 .......................................................................................................................................................................................... 147 

BOTSWANA .......................................................................................................................................................................... 53 

BRAZIL ................................................................................................................................................................................ 93 

CAMBODIA ........................................................................................................................................................................ 123 

EL SALVADOR ................................................................................................................................................................... 153 

ERITREA .............................................................................................................................................................................. 26 

GEORGIA ........................................................................................................................................................................... 119 

GREECE ............................................................................................................................................................................. 107 

HAITI ..................................................................................................................................................................................... 9 

HONDURAS .......................................................................................................................................................................... 58 



 9B(Rev.) Part II/3 

JAPAN .................................................................................................................................................................................. 69 

LIBYA ................................................................................................................................................................................ 136 

MALAYSIA – PENINSULAR MALAISIA .................................................................................................................................. 14 

                     SARAWAK ....................................................................................................................................................... 14 

MEXICO ............................................................................................................................................................................... 74 

REPUBLIC OF MOLDOVA ...................................................................................................................................................... 32 

MYANMAR........................................................................................................................................................................... 86 

NIGERIA............................................................................................................................................................................. 113 

SAMOA .............................................................................................................................................................................. 166 

SERBIA .............................................................................................................................................................................. 161 

UKRAINE ............................................................................................................................................................................. 36 

 
 
 
 
 
 
 
 





 

 9B(Rev.) Part II/5 

A. DISCUSSION OF CASES OF SERIOUS FAILURE BY MEMBER STATES TO RESPECT THEIR REPORTING 

OR OTHER STANDARDS-RELATED OBLIGATIONS, INCLUDING SUBMISSION TO THE COMPETENT 

AUTHORITIES OF THE INSTRUMENTS ADOPTED BY THE INTERNATIONAL LABOUR CONFERENCE 

The Worker members said that it was essential to main-
tain the special sitting, which highlighted the large number 
of countries which did not respect their constitutional obli-
gations. These failures endangered the smooth functioning 
of the ILO supervisory system. The sitting provided the oc-
casion to invite countries that were not respecting their ob-
ligations to do so. Of all the reports requested from govern-
ments, only 38.2 per cent had been received on time, com-
pared with 39.9 per cent the previous year. Governments 
should therefore be encouraged to submit their reports 
within the time limits to avoid disruption to the smooth 
functioning of the supervisory procedure. The reduction in 
the number of reports received by comparison with the pre-
vious year was continuing since for the last session of the 
Committee of Experts they amounted to only 67.8 per cent 
compared with 71.1 per cent for the previous session, in 
other words 3.3 per cent less. Moreover, 15 countries had 
not supplied the reports due for at least two years and 
13 countries had not submitted first reports for at least two 
years. First reports that were due following a ratification 
were very important since they enabled an initial evalua-
tion of the application of the Conventions concerned. In 
addition, 43 countries had not replied to the observations 
and direct requests made by the Committee of Experts. 
Such failure had an adverse impact on the work of the su-
pervisory bodies. They invited the defaulting governments 
to send all the requested information. The production of 
General Surveys was also based on the reports supplied by 
member States. It was therefore crucial that the latter send 
their reports to allow an overview of the application of ILO 
instruments in law and in practice, even in countries which 
had not ratified the Conventions concerned. The Worker 
members had noted that 38 countries had not supplied any 
information during the last five years for the purposes of 
the General Surveys produced by the Committee of Ex-
perts. This was regrettable since these States would other-
wise have contributed to the General Survey. The Worker 
members expressed concern at these figures and called for 
the positive initiatives already taken by the Office to ensure 
better monitoring of the countries where there had been se-
rious failure to meet constitutional obligations to be 
strengthened in order to reverse the negative trend ob-
served this year. 

Under the ILO Constitution, member States were obliged 
to indicate the representative organizations of workers and 
employers to which copies of the reports on ratified Con-
ventions had been sent. The report of the Committee of Ex-
perts indicated that two countries had not met this obliga-
tion. The Worker members reminded these two States that 
tripartism was the cornerstone of the ILO and that it was 
essential that the social partners be involved in the super-
vision of the application of international labour standards 
in their countries. With regard to cases of serious failure to 
submit, these were the cases in which governments had not 
submitted the instruments adopted by the Conference to the 
competent authorities for at least seven sessions of the 
Committee of Experts. Yet this obligation was essential to 
ensure tripartite participation at national level in the ILO 
standards-setting process. This year, 31 countries were in a 
situation of serious failure to submit. For this reason, the 
Worker members called on all member countries invited to 
the present sitting to duly note the serious failures to re-
spect their constitutional obligations and to rectify them as 
soon as possible. In conclusion, the Worker members ap-
pealed to the Office to give fresh impetus to the process by 
calling for replies and reports from States through dialogue 
between the ILO supervisory bodies and the member 
States. This always constituted a vital exercise, just as it 

had done in the past, to ensure the effective application of 
international labour standards. 

The Employer members recalled that the functioning of 
the ILO supervisory system was based primarily on the in-
formation provided by governments in their reports. Com-
pliance with reporting obligations was therefore crucial for 
an appropriate and effective supervision of ILO standards. 
The number of reports under article 22 of the ILO Consti-
tution which had been received by 1 September 2017 re-
mained low, and the number of instances in which no in-
formation had been supplied in reply to comments made by 
the Committee of Experts continued to be high. They re-
gretted that, despite all efforts, it had not been possible to 
achieve visible progress on these long-standing issues. 
Submissions by workers’ and employers’ organizations 
could add to the factual basis and provide a reality check, 
but could not replace government reports. While the Of-
fice, within its existing financial and human resources ca-
pacities, should continue to provide assistance to govern-
ments in meeting these obligations, reporting was ulti-
mately a government responsibility. It was the decision of 
governments to ratify Conventions, and ratification en-
tailed reporting obligations. The Employer members noted 
with concern that none of the reports due had been sent for 
the past two or more years by 15 countries. Furthermore, 
61 of the 95 first reports due had been received by the time 
the Committee of Experts’ session had ended, and 13 mem-
ber States had failed for two or more years to supply a first 
report, albeit the basis for a timely dialogue between the 
Committee of Experts and the member State on the appli-
cation of the ratified Convention. They encouraged the 
governments concerned to request technical assistance 
from the Office and submit the first reports without delay. 
The Employer members welcomed the decision taken by 
the Committee of Experts, following a proposal made by 
the Employer members, to institute the practice of launch-
ing “urgent appeals” on cases corresponding to certain cri-
teria of serious reporting failure and to draw the attention 
of the Conference Committee to these cases, so that gov-
ernments could be called before the Conference Committee 
and, in the absence of a report, the Committee of Experts 
might examine the substance of the matter at its next ses-
sion. With respect to reports under article 19 of the ILO 
Constitution, 38 countries had not sent reports on unratified 
Conventions and Recommendations for the past five years, 
despite their importance for the comprehensiveness of 
General Surveys. As to the submission of instruments 
adopted by the Conference to the competent authorities, the 
Employer members noted with concern that 31 member 
States had failed to meet this constitutional obligation, 
while welcoming the efforts made by the Democratic Re-
public of the Congo, Guinea, Jamaica and Mozambique to 
overcome the delays in submission. 

The obligation of member States to communicate copies 
of the reports supplied to the ILO to the representative em-
ployers’ and workers’ organizations was key for the imple-
mentation of tripartism at the national level. The social 
partners had submitted 1,325 observations under article 23, 
330 of which (compared to 314 last year) had been com-
municated by employers’ organizations. The Employer 
members trusted that the Office would step up efforts to 
encourage governments to respect this obligation and con-
tinue to provide technical assistance and capacity building 
to the social partners. Employers’ organizations, with the 
invaluable support of the International Organisation of Em-
ployers (IOE), were working to contribute to the supervi-
sory system in a more effective manner by submitting up-
to-date and relevant information to the Committee of Ex-
perts. The Employer members highlighted that member 
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States needed to take their reporting obligations seriously. 
Part of the discussion on cases of serious reporting failure 
touched upon the question of the high number and rele-
vance of existing ILO standards. The present efforts to 
streamline reporting, including extending the possibilities 
for e-reporting, would help facilitate reporting and increase 
the reporting rate. Nonetheless, more fundamental steps 
were needed. A significant consolidation, concentration 
and simplification of ILO standards was a prerequisite for 
effective reporting. This had already been achieved to a 
significant extent in the field of maritime labour standards, 
and the work of the Standards Review Mechanism would 
hopefully lead to similar progress in other areas. 

A Government representative of Angola said that the re-
ports had been submitted to the Council of Ministers. How-
ever, the Council of Ministers had asked for the reports to 
be translated into Portuguese. He wished to take the oppor-
tunity to request the Office to provide technical assistance 
in order to resolve the issue.  

A Government representative of the Bahamas stated that 
her Government would request ILO technical assistance so 
that the situation concerning the obligation to submit in-
struments to the competent authority could be rectified.  

A Government representative of Bahrain noted that the 
Government had sent a written response to the ILO con-
cerning the comments of the Committee of Experts on the 
failure to submit instruments to the competent authorities. 
He underscored that the Kingdom of Bahrain had complied 
with its obligations in this regard, in accordance with the 
constitutional requirements and domestic regulations re-
garding the submission of instruments to the competent au-
thorities (the Council of Ministers). He requested the Com-
mittee to take that into account. With regard to the submis-
sion of instruments to the National Assembly (Parliament), 
he noted that the Government would examine the matter, 
and take the necessary measures, in accordance with do-
mestic legislation. 

A Government representative of the Democratic Republic 
of the Congo indicated that the observations of the Commit-
tee of Experts had been taken into account in the drafting 
of the various government reports. The reports would be 
sent to the ILO before the end of the Conference. In order 
to avoid any delay in the provision of information in re-
sponse to the comments of the Committee of Experts, the 
Government requested ILO technical assistance to 
strengthen the capacities of the personnel responsible for 
preparing reports.  

A Government representative of El Salvador welcomed 
the technical cooperation received from the ILO for the 
preparation of the protocol of institutional procedures for 
the submission of ILO Conventions and Recommenda-
tions. The first part of the protocol had already been com-
pleted. For over 40 years, this obligation in respect of in-
ternational labour standards had been omitted from the pro-
cesses, customs and standards of the competent institu-
tions. As a result, a review had been commenced to deter-
mine the relevant competences for the implementation of 
the process. Her Government would soon take the first 
steps for the submission of the relevant Conventions and 
Recommendations to the competent authorities, which 
would allow it to fulfil its obligations in the near future. 

A Government representative of the United Arab Emirates 
said that her country was committed to complying with its 
obligations to the ILO and that it regularly submitted the 
reports requested. Given that the questionnaires concerned 
were long and complex and required information and data 
to be collected from several bodies, there had been a delay 
in submitting reports by the deadlines set. While hoping 
that the questionnaires would be simplified in future, the 
Government would do its utmost to submit the reports re-
quested by the deadline. 

A Government representative of Haiti said that his country 
was aware of the alleged delay in the submission of its re-

ports on ratified Conventions. Owing to several natural dis-
asters and the electoral crisis, the country had had other pri-
orities in recent years, such as reconstruction and economic 
recovery. The Government reiterated its commitment to re-
specting its international obligations. In that regard, 
measures and provisions had been put in place by the Min-
istry of Labour with a view to getting the country’s report-
ing cycle back on track. Given the large number of pending 
reports, the Government renewed its request for ILO tech-
nical assistance in that regard. 

A Government representative of Ireland indicated that her 
country fully supported the work of the ILO and acknowl-
edged the importance of reports submitted under article 19 
of the ILO Constitution. Regretting the Government’s fail-
ure to supply reports on unratified Conventions and Rec-
ommendations, she stated that procedures had been put in 
place to address the matter and prevent any recurrence. The 
report concerning social protection floors would be submit-
ted in the course of the present month. To illustrate the 
value attributed to the ILO’s reporting processes, she high-
lighted the efforts made to prepare the report on the effec-
tive and sustained suppression of all forms of forced la-
bour, as part of the follow-up to the Declaration on Funda-
mental Principles and Rights at Work, which was being 
used as a basis for the well-advanced work towards the rat-
ification of the Protocol of 2014 to the Forced Labour Con-
vention, 1930. In this regard, following the conclusion of 
consultations with the social partners and other stakehold-
ers, the stage of seeking government approval for ratifica-
tion had been attained. 

A Government representative of Kiribati indicated that her 
Government had been experiencing staff turnover for the 
past few years. Technical assistance from the ILO had been 
received, and one staff member from the Government had 
been trained at the International Training Center of the ILO 
in Turin. She hoped that her Government would have the 
capacity to report as required. 

A Government representative of Liberia reaffirmed the 
sustained commitment of her country to the obligations un-
der articles 19 and 22 of the ILO Constitution. The Gov-
ernment was working actively to submit the outstanding 
reports in due course, in consultation with the relevant 
stakeholders, and with the technical assistance of the ILO. 

A Government representative of Malaysia indicated that 
challenges were faced that caused non-compliance with the 
obligations referred to, not only at the regional level (Ma-
laysia–Peninsular Malaysia, Malaysia–Sabah, Malaysia–
Sarawak), but also at the federal level. Steps had been taken 
to foster engagement between the agencies and ministries 
involved in matters relating to labour standards, such as 
workshops and meetings, and to address the issues regard-
ing reporting obligations. Technical assistance had been re-
quested from the ILO Regional Office for Asia and the Pa-
cific, based in Bangkok, Thailand, and the ILO project of-
fice to consult on a Decent Work Country Programme. His 
Government was committed to complying with obligations 
related to international labour standards and would expe-
dite the supply of reports on the application of ratified Con-
ventions during the required period between 1 June and 1 
September. 

A Government representative of Jamaica indicated that 
her Government would make the necessary arrangements 
to complete outstanding reports with the technical assis-
tance of the ILO. Internal procedures were being conducted 
to submit eight reports in the very near future. 

A Government representative of Malawi stated that her 
Government was working to ensure that all the comments 
raised by the Committee of Experts were responded to. The 
necessary action was being taken to that effect. In this re-
spect, some reports had already been submitted to the Of-
fice during the current session of the International Labour 
Conference. 
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A Government representative of Mozambique noted that, 
during the period 1999 to 2017, her Government had sub-
mitted the Conventions and Recommendations adopted by 
the ILO to the Assembly of the Republic. Concerning the 
observations in paragraph 34 of the General Report, her 
Government was preparing the relevant information and 
would provide it the following day. 

A Government representative of Nicaragua said that her 
country was committed to fulfilling its obligations regard-
ing the submission of reports and the implementation of 
ILO principles in general. With regard to the failure to sub-
mit the first report on the application of the Maritime La-
bour Convention, 2006, as amended (MLC, 2006), the de-
lay was due to the fact that the competent authorities were 
currently holding discussions and consultations, with the 
participation of the social partners and other interested par-
ties. Once the process had been completed, the relevant re-
port would be sent. 

A Government representative of the Netherlands (Cura-

çao) indicated that the Government of the Netherlands was 
in contact with the Government of Curaçao to ensure the 
timely submission of the information requested. He reiter-
ated his Government’s commitment to ILO Conventions 
and to related reporting obligations. 

A Government representative of Pakistan indicated that, 
thanks to ILO technical assistance, the exercise of submit-
ting the outstanding 36 instruments to the competent au-
thority had been completed. The relevant report would be 
communicated to the competent ministry in due course, 
and subsequently sent to Cabinet. 

A Government representative of Serbia indicated that her 
Government apologized for not submitting the first report 
on the application of the Labour Clauses (Public Contracts) 
Convention, 1949 (No. 94), ratified in 2014. The report 
should have been submitted in 2016. The underlying rea-
son had been the serious lack of capacity, including admin-
istrative capacity, of the institutions responsible for prepar-
ing the report. A general election had been held since the 
ratification of the Convention, followed by changes in Cab-
inet, including inter-institutional staff movements. The 
Ministry of Construction, Transportation and Infrastruc-
ture had temporarily not been in a position to prepare the 
report. Improvements in the situation had occurred since 
November 2017, and the preparation of the first report on 
the application of the Convention had been resumed in 
April 2018. The report would be submitted by 1 September 
2018. 

A Government representative of Singapore stated that 
seven out of 16 reporting requests had been responded to. 
The Government would fulfil the remaining reporting re-
quests by the end of the year and was committed to con-
tinue meeting its constitutional obligations. 

A Government representative of South Sudan underlined 
her Government’s commitment to meet its constitutional 
obligations. She highlighted the need for ILO technical as-
sistance to be able to meet the reporting requests. 

A Government representative of Eswatini (formerly known 
as Swaziland) indicated that his Government sincerely apol-
ogized to the Committee of Experts for its failure to supply 
reports as expected. Serious constraints were being faced, 
such as the shortage of personnel and capacity gaps. On 
this matter, ILO technical assistance had been requested 
and was being received, including the training the previous 
month of one staff member from the Government at the In-
ternational Training Centre of the ILO in Turin. His Gov-
ernment pledged to comply with its obligations in the fu-
ture. 

A Government representative of Yemen indicated that his 
country had been in a situation of conflict since March 
2015, which had widely affected the capacity of its institu-
tions. While being committed to its constitutional obliga-
tions, he asked the Committee to take into consideration 
that the current circumstances and capacities did not allow 
for reporting. 

The Worker members expressed regret that not all of the 
69 countries invited to appear before the Committee had 
indicated their presence. With some 20 countries having 
supplied information to the Committee, they noted the dif-
ficulties encountered by certain governments, including 
with regard to the issue of languages. They also noted the 
need for specific information and asked the Office to take 
action in conjunction with the Turin Centre to ensure that 
courses were provided for those who requested them. 
Moreover, the Worker members reiterated their request to 
the Office to ensure ongoing, attentive action with regard 
to governments by providing them with all necessary assis-
tance to enable them to discharge their constitutional obli-
gations. While thanking governments which had provided 
additional information on their constitutional obligations, 
they expected coherent monitoring of the commitments 
made and appealed to all governments to provide the re-
quested information as quickly as possible. 

Conclusions 

The Committee took note of the information provided and 

the explanations given by the Government representatives 
who had taken the floor. The Committee noted in particular 
the specific difficulties referred to by certain governments in 

complying with their constitutional obligations to transmit re-
ports and to submit to the competent authorities the instru-
ments adopted by the International Labour Conference. The 

Committee has periodically recalled that the ILO is able to 
provide technical assistance to contribute to compliance in 
this respect.  

Concerning the failure to supply reports for the past 

two or more years on the application of ratified Conven-

tions 

The Committee recalls that the submission of reports on the 

application of ratified Conventions is a fundamental constitu-
tional obligation and the basis of the system of supervision. 
The Committee also stresses the importance of respecting the 

deadlines for such submission. 
The Committee expresses the firm hope that the Govern-

ments of the Cook Islands, Dominica, Equatorial Guinea, 

Gambia, Guinea-Bissau, Haiti, Malaysia – Sabah, Saint Lu-
cia, Solomon Islands, Somalia, Timor-Leste and Vanuatu will 
supply the reports due as soon as possible, and decides to note 

these cases in the corresponding paragraph of its General Re-
port. 

Concerning the failure to supply first reports on 

the application of ratified Conventions 

The Committee recalls the particular importance of supply-
ing first reports on the application of ratified Conventions. 

The Committee expresses the firm hope that the Govern-
ments of Belize, Comoros, Congo, Cook Islands, Equatorial 
Guinea, Gabon, Guyana, Republic of Maldives, Nicaragua, 

Saint Vincent and the Grenadines, Serbia and Somalia will 
supply the first reports due as soon as possible, and decides to 
note these cases in the corresponding paragraph of its Gen-

eral Report. 

Concerning the failure to supply information in reply 

to comments made by the Committee of Experts 

The Committee underlines the fundamental importance of 
clear and complete information in response to the comments 
of the Committee of Experts to permit a continued dialogue 

with the governments concerned. 
The Committee expresses the firm hope that the Govern-

ments of Barbados, Belize, Botswana, Brunei Darussalam, 

Chad, Democratic Republic of the Congo, Djibouti, Domi-
nica, Equatorial Guinea, Gambia, Grenada, Guinea-Bissau, 
Haiti, Jamaica, Kyrgyzstan, Kiribati, Liberia, Malaysia, Ma-

laysia (Peninsular Malaysia, Sabah and Sarawak), Malawi, 
Mozambique, Netherlands (Curaçao), Papua New Guinea, 
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Saint Vincent and the Grenadines, Saint Lucia, Sierra Leone, 

Singapore, Solomon Islands, Somalia, Timor-Leste, Trinidad 
and Tobago, Vanuatu and Yemen will supply the requested 
information in the future, and decides to note these cases in 

the corresponding paragraph of its General Report. 

Concerning the failure to supply reports for 

the past five years on unratified Conventions  

and Recommendations 

The Committee stresses the importance it attaches to the 

constitutional obligation to supply reports on unratified Con-
ventions and Recommendations. 

The Committee expresses the firm hope that the Govern-

ments of Afghanistan, Angola, Armenia, Belize, Botswana, 
Chad, Congo, Cook Islands, Dominica, Eswatini, Grenada, 
Guinea-Bissau, Guyana, Haiti, Ireland, Kiribati, Liberia, 

Libya, Republic of Maldives, Marshall Islands, Papua New 
Guinea, Saint Lucia, Sao Tome and Principe, Sierra Leone, 
Solomon Islands, Somalia, South Sudan, Timor-Leste, Tonga, 

Tuvalu, United Arab Emirates, Vanuatu and Yemen will 
comply with their obligation to supply reports on non-ratified 
Conventions and Recommendations in the future. The Com-

mittee decides to note these cases in the corresponding para-
graph of its General Report. 

Concerning the failure to submit instruments 

adopted by the Conference to the competent authorities 

The Committee recalls that compliance with the obligation 
to submit Conventions, Recommendations and Protocols to 

national competent authorities is a requirement of the highest 
importance in ensuring the effectiveness of the Organization’s 
standards-related activities. 

The Committee expresses the firm hope that the Govern-
ments of Azerbaijan, Bahamas, Bahrain, Belize, Comoros, 
Croatia, Dominica, El Salvador, Equatorial Guinea, Fiji, Ga-

bon, Guinea-Bissau, Haiti, Kyrgyzstan, Kiribati, Kuwait, Li-

beria, Libya, Pakistan, Papua New Guinea, Saint Kitts and 
Nevis, Samoa, Saint Lucia, Saint Vincent and the Grenadines, 
Seychelles, Sierra Leone, Solomon Islands, Syrian Arab Re-

public, Somalia and Vanuatu will comply with their obliga-
tion to submit Conventions, Recommendations and Protocols 
to the competent authorities in the future. The Committee de-

cides to note these cases in the corresponding paragraph of its 
General Report. 

Concerning the failure for the past three years to indi-

cate the representative organizations of employers and 

workers to which, in accordance with article 23, para-

graph 2, of the Constitution, copies have been communi-

cated of the reports and information supplied to the Office 

The Committee recalls that compliance with the obligation 

of Governments to communicate reports and information, as 
provided in article 23, paragraph 2, of the Constitution, is a 
fundamental requirement in order to ensure the participation 

of employers’ and workers’ organizations in the ILO super-
visory machinery.  

The Committee recalls that the contribution of employers’ 

and workers’ organizations is essential for the assessment of 
the application of Conventions in national law and practice. 

The Committee expresses the firm hope that the Govern-

ments of the Plurinational State of Bolivia and Rwanda will 
comply with this obligation in future. The Committee decides 
to note these cases in the corresponding paragraph of the 

General Report. 
Overall, the Committee expresses deep concern at the large 

number of cases of failure by member States to respect their 

reporting and other standards-related obligations. The Com-
mittee recalls that Governments may request technical assis-
tance from the Office to overcome their difficulties in this re-

spect. 
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B. INFORMATION AND DISCUSSION ON THE APPLICATION OF RATIFIED CONVENTIONS (INDIVIDUAL CASES) 

The Committee on the Application of Standards (CAS) has adopted short, clear and straightforward conclusions. Con-

clusions identify what is expected from governments to apply ratified Conventions in a clear and unambiguous way. Con-

clusions reflect concrete steps to address compliance issues. Conclusions should be read with the full minutes of the dis-

cussion of an individual case. Conclusions do not repeat elements of the discussion or reiterate government declarations 

which can be found in the opening and closing of the discussion set out in the Record of Proceedings. The CAS has adopted 

conclusions on the basis of consensus. The CAS has only reached conclusions that fall within the scope of the Convention 

being examined. If the Workers, Employers and/or Governments had divergent views, this has been reflected in the CAS 

Record of Proceedings, not in the conclusions. 

Hours of Work (Industry) Convention, 1919 (No. 1) 

Weekly Rest (Industry) Convention, 1921 (No. 14) 

Hours of Work (Commerce and Offices) Convention, 1930 

(No. 30) 

Weekly Rest (Commerce and Offices) Convention, 1957 

(No. 106) 

HAITI (ratifications: 1952, 1952, 1952 and 1958) 

A Government representative assured the Committee of 
the full and complete cooperation of the Haitian delegation, 
emphasizing his appreciation of the work of the ILO super-
visory bodies, which were a source of inspiration and a ref-
erence for States in relation to labour standards. The Gov-
ernment had noted the comments of the Committee of Ex-
perts on the application by Haiti of the working time Con-
ventions that had been ratified. With reference to the na-
tional context, he recalled that in recent years the country 
had suffered many natural disasters and political crises, 
which had had an impact on the regular operation of the 
institutions responsible for the formulation and implemen-
tation of the State’s social policy, and especially the Min-
istry of Social Affairs and Labour (MAST). At the eco-
nomic level, the situation was precarious, with an official 
unemployment rate of nearly 35 per cent of the active pop-
ulation and falling economic growth. The Government that 
had been in office since May 2017 had set as its specific 
objectives mass job creation to combat unemployment, na-
tional economic recovery, the reinforcement of social dia-
logue, the achievement of the objectives of sustainable de-
velopment and the promotion of social justice, as set out in 
the ILO Constitution. For that purpose, emphasis had been 
placed on the subcontracting sector, which was vital for the 
national economy. It was with a view to the rapid promo-
tion of mass job creation that Parliament had adopted in 
2017 an Act to organize and regulate work over a period of 
24 hours divided into three eight-hour segments. Through 
the Act, the Government intended to adapt the labour situ-
ation to contemporary realities. While establishing the 
principle of the eight-hour working day and the 48-hour 
week, the Act permitted, where necessary, through agree-
ment between the employer and the employee, and in ac-
cordance with national and international labour standards, 
the normal eight-hour day to be exceeded, without the total 
number of hours worked exceeding 48 in a week. The 
eight-hour day remained the centrepiece of Haitian work-
ing time legislation. The system of three time segments in-
troduced in all sectors had only been designed with a view 
to increasing the dynamism of the national economy and 
strengthening production through the availability of ma-
chines, which could create a greater number of jobs and 
employment for the benefit of the population as a whole. 
In principle, the Act took into account the protection, 
health and safety of workers within the spirit of the Con-
ventions ratified by Haiti. By placing the responsibility 
upon employers of ensuring the good health and recupera-
tion of workers, and by requiring enterprises to make avail-
able to them health and catering services in accordance 
with the law, the Haitian legislator had established safe-
guards which would be supplemented by regulations with 

a view to improving the protection and safeguarding work-
ers against any form of abusive exploitation. Having taken 
due note of the observations of the Committee of Experts 
and the social partners, the Government was prepared to 
continue the discussions in a tripartite framework with ILO 
assistance with a view to identifying an agreed working-
time regime adapted to the reality in Haiti. With reference 
to labour inspection, the Government recognized the im-
portance of a competent body of labour inspectors in en-
suring effective compliance with the provisions of the La-
bour Code. For that purpose, efforts had been made and 
cooperation with the ILO had made it possible to reinforce 
the capacities of the labour inspection services, which cur-
rently had seven stable inspectors and around 40 resource 
persons who occasionally fulfilled the functions of inspec-
tors and conciliators. A project for a “call centre” to facili-
tate the reception of individual complaints from anyone 
who might have been a victim in their workplace had been 
delayed by a series of practical requirements related to con-
fidentiality and the reliability of the services provided by 
local telephone operators. Several programmes coordi-
nated by the ILO were making a useful contribution in the 
country, such as the Better Work Programme and the Em-
ployment Intensive Investment Programme (EIIP). How-
ever, despite the Government’s efforts, the country was 
still fragile and cooperation projects needed to be designed 
and executed with a view to having a lasting impact on the 
population. They should be aimed at the strengthening of 
social dialogue and the rapid creation of decent sustainable 
jobs to generate income for the most underprivileged pop-
ulation categories. For these reasons, the Government 
called for the strengthening of ILO cooperation on such 
fundamental issues as social protection, action to combat 
child labour, vocational training and other relevant subjects 
which lay within the competence of the Organization. The 
Government considered that social dialogue was a funda-
mental element in pursing the objectives of peace and eco-
nomic growth. The encouragement of the social partners to 
resolve disputes through peaceful means remained a prior-
ity of the Government, which welcomed the conclusion of 
an agreement in March 2018 between the six principal 
workers’ organizations in the country and the employers. 
The Government also noted the significant number of re-
ports on the application of Conventions and Recommenda-
tions which were due from Haiti. Measures were being 
taken at the level of the relevant body with a view to ful-
filling these international obligations as rapidly as possible. 
ILO technical assistance would be requested on that spe-
cific issue. Finally, he emphasized that there was no inten-
tion by the Government to be in violation of the ILO Con-
ventions to which Haiti was a party, including the working-
time instruments. The difficulties that arose in relation to 
the 2017 Act would be addressed by the Government 
through tripartite discussions. The agreement reached be-
tween unions and employers in March 2018 offered a solid 
basis for such initiatives. 

The Employer members first noted that it would be help-
ful if the Committee of Experts provided a clear indication 
on why cases were double-footnoted. They considered that 
this case, which concerned the adoption of the Act organ-
izing and regulating work over a 24-hour period divided 
into three segments of eight hours (Act on working time), 
was timely as it took place two days after the discussion of 
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the 2018 General Survey on working time instruments. 
Working time was an issue subject to constant changes and 
requiring regular adaptation to new realities. Enhance-
ments in technology and communications were changing 
the traditional time and space dimensions at work, and the 
organization of working time was of fundamental im-
portance for productivity, performance, competitiveness, 
sustainability and the ability to create jobs by enterprises. 
With regard to Conventions Nos 1 and 30 on hours of work, 
they referred to the 2005 General Survey on hours of work, 
according to which: “Conventions Nos 1 and 30 do not 
fully reflect modern realities in the regulation of working 
time. In fact, there are elements of the Conventions that are 
clearly outdated. … In general, these two instruments are 
viewed by an increasing number of countries as prescrib-
ing overly rigid standards. The ‘fixed’ working hours sys-
tem adopted by both Conventions as a cornerstone for the 
regulation of working time conflicts with today’s demands 
for more flexibility.” With regard to Conventions Nos 14 
and 106 on weekly rest, these had been considered by the 
ILO Governing Body as up to date and were more widely 
ratified. This was particularly the case for Convention No. 
14 which was a relatively flexible instrument in that it al-
lowed almost unconditioned total or partial exceptions to 
the normal weekly rest day, as well as exceptions to com-
pensation where it was not possible to grant the weekly rest 
days. On the other hand, Convention No. 106 allowed ex-
ceptions to weekly rest under much stricter conditions and 
did not foresee exceptions regarding the provision of com-
pensation. They noted that, as the decree of application of 
the Act on working time had not yet been published, the 
articles of the Labour Code regarding working time contin-
ued to apply in the country. They encouraged the Govern-
ment to ensure that working time regulation was discussed 
in the framework of the comprehensive reform of the La-
bour Code with a view to ensuring conformity with ratified 
Conventions. They considered that, in the event that the 
new and emerging realities of the labour market in Haiti 
required a change in legislation that went against the pro-
visions of the Conventions in question, the Government 
should consider denouncing these Conventions to avoid a 
lack of conformity with its international obligations. Fi-
nally, they noted with deep concern that, for the fifth con-
secutive year, the reports due on all ratified Conventions 
had not been received. They urged the Government to avail 
itself of ILO technical assistance before 1 September 2018, 
with a view to submitting without delay the reports due to 
the Committee of Experts, including on Conventions 
Nos 1, 14, 30 and 106. 

The Worker members recalled that the issue of working 
time lay at the heart of the employment relationship and 
was addressed in the founding treaty of the ILO and the 
Declaration of Philadelphia, which proclaimed that work 
was not a commodity. The establishment of decent limits 
to working time preserved the dignity of workers and al-
lowed them to find meaning in their occupational activity. 
The question of working time gave rise to several major 
challenges for workers, such as their purchasing power, the 
reconciliation of work and private life, security, health and 
well-being. It was fundamental for clear and strict regula-
tions on working time to be adopted and strictly enforced 
in order to be able to guarantee decent work. The tripartite 
partners in the ILO had always been convinced of the need 
for the regulation of working time. It was for that reason 
that the Organization had adopted many instruments set-
ting certain limits on working time. The Committee needed 
to ensure that member States made every effort to give ef-
fect to those standards. In the case under examination, the 
Government had gone beyond certain limits set out in the 

international labour standards on working time. The vari-
ous measures taken had had the effect of increasing work-
ing time in practice and departed from the Reduction of 
Hours of Work Recommendation, 1962 (No. 116). In Haiti, 
a large proportion of the population was seeking employ-
ment and the introduction of reforms intended to lengthen 
the working time of workers who were already active 
would not promote the effective distribution of the work 
that was available. The recent legislative reform had re-
pealed provisions regulating exceptions from the principles 
of the eight-hour day, normal working hours and the pro-
vision of weekly rest of 24 consecutive hours, to be given 
in preference on Sunday and at the same time for all work-
ers in the same establishment. As a result of these various 
measures, Haitian legislation was no longer in conformity 
with the Conventions that had been ratified. The new leg-
islation also provided that an employer and a worker could 
agree to exceptions at the individual level from the princi-
ple of the eight-hour working day, without specifying the 
maximum daily working time, and that workers negotiated 
their hours of work on an individual basis. As the employ-
ment relationship was fundamentally asymmetric, it was 
essential for provisions on working time to be negotiated 
collectively, not individually. Moreover, the absence of a 
framework to limit possible exceptions to normal working 
hours led to the belief that overtime could be carried out 
without due reason or limits, contrary to the provisions of 
Conventions Nos 1 and 30. That would compromise the 
objective of Recommendation No. 116 to achieve a social 
standard of the 40-hour week. The new legislation also had 
the effect that unions no longer needed to be consulted and 
that the Labour Department of the Ministry of Social Af-
fairs and Labour no longer had to give authorization on a 
number of issues relating to possible exceptions to working 
time provisions. That was in violation of the provisions of 
Conventions Nos 1 and 30. With reference to the lack of 
resources of the labour inspection services, the Worker 
members recalled that Conventions Nos 30 and 106 pro-
vided that States shall adopt appropriate measures to ensure 
the effective enforcement of the rules on working time 
through adequate inspection. They added that Haiti had 
also ratified the Labour Inspection Convention, 1947 
(No. 81). The Government therefore needed to ensure that 
the inspection services had adequate personnel and that in-
spectors received appropriate training on working-time is-
sues and were allocated sufficient financial and material 
resources. The development of statistics was also essential 
so as to be able to target sectors where abuses were likely 
in relation to working time. Noting that the great majority 
of economic activity in Haiti was in the informal economy, 
where workers were particularly exposed to abuses, the 
Worker members emphasized that it was necessary to en-
sure that the inspection services had the competence to en-
force the legislation on working time in the informal econ-
omy. In the case of workers in export processing zones 
(EPZs), although they generally benefited from more for-
mal employment relationships, they were also subject to 
many abuses. EPZs were an important source of employ-
ment in the country and it was necessary to ensure compli-
ance with working-time regulations in such zones. It was 
to be regretted that the reform of the working-time provi-
sions had been undertaken without any consultation of rep-
resentative unions and outside the process of the global re-
form of the Labour Code that was currently being under-
taken with ILO assistance, and which the Government had 
undertaken to finalize by July 2015 within the framework 
of the Decent Work Country Programme covering the pe-
riod 2015–20. The new working-time legislation had been 
adopted to general surprise by Parliament in a night sitting. 
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Nor did the reform take into account in any way the agree-
ment that had been obtained in the context of the overall 
reform of the Labour Code, which had now ground to a 
standstill. It was therefore necessary to reaffirm that social 
dialogue and collective bargaining had a fundamental role 
to play in the development of working-time rules that were 
supported by the social partners and, through them, a large 
part of society. The reform, which had been forced through 
by the Government and approved unilaterally by a fringe 
of employers’ organizations, was not supported by the 
workers. Attempts to pass over opposition in silence en-
dangered the democratic order in Haiti and the Government 
was therefore called upon to make a firm commitment to 
ratify the Tripartite Consultation (International Labour 
Standards) Convention, 1976 (No. 144). The Worker mem-
bers also shared the deep concern of the Committee of Ex-
perts at the reporting failures of the Government, which 
needed to ensure compliance with its constitutional obliga-
tions. It was also to be regretted that, due to the delay in the 
designation of the Haitian delegation, the titular Haitian 
Workers’ delegate had not been able to take part in the ex-
amination of the case. That amounted to negligence by the 
Government with respect to its obligations towards the ILO 
and a complaint had been lodged with the Credentials 
Committee. The Worker members condemned the threats 
and pressure to which trade unionists were subjected in 
Haiti. The Government needed to take every measure to 
ensure an environment that was conducive to the free ex-
pression of trade union views and the safety of all trade 
union activists so that they could exercise their activities in 
full freedom and without fear of reprisals so that the dem-
ocratic order in Haiti could be safeguarded. The Worker 
members regretted that the Employer members had encour-
aged the Government to denounce ratified working-time 
Conventions and had challenged the relevance of the inter-
national labour standards on working time. The examina-
tion of an individual case by the Committee could not be 
used to assess the pertinence of the standards under exam-
ination and must be confined to assessing their correct ap-
plication in the law and practice of the country concerned. 
The Worker members recalled the conclusions of the ILO 
Tripartite Meeting of Experts on Working-Time Arrange-
ments, held in October 2011, which clearly indicated that 
the ILO’s current standards on working time remained rel-
evant and should be promoted in order to facilitate decent 
work.   

The Employer member of Malawi, speaking on behalf of 
the Employer member of Haiti in her absence, noted that, 
while the provisions of the new Act on working time were 
not as precise as the repealed provisions of the Labour 
Code, enterprises were obliged to respect the provisions of 
Conventions Nos 1, 14, 30 and 106 ratified by Haiti since 
those provisions were legally binding and took precedence 
over domestic laws by virtue of article 276-2 of the Haitian 
Constitution. Moreover, the application decree of the Act 
on working time having not yet been published, the articles 
of the Labour Code still applied in Haiti. The speaker con-
sidered that Conventions Nos 1 and 30 on hours of work 
did not fully reflect the modern realities of working time. 
The low rates of ratification of these two Conventions were 
due to the increased need for flexibility in today’s work en-
vironment. Countries reverted more frequently to collec-
tive or individual labour agreements to address their spe-
cific needs on working time. The speaker indicated that, 
while awaiting the promulgation of the new Labour Code, 
the Employers in Haiti were determined to continue to en-
gage in tripartite dialogue with a view to adopting the op-
erational framework necessary to ensure conformity with 
the international instruments ratified by Haiti. He seized 

the opportunity to thank the ILO for the continuous tech-
nical support provided to Haiti and for its role as facilitator 
in the tripartite dialogue conducted to resume the work on 
the reform of the Labour Code. 

The Worker member of Haiti said that the current situa-
tion in the world of work in Haiti was a matter of great 
concern. Referring in particular to domestic work and the 
informal economy, he denounced the existence of unfair 
working conditions in relation to working time, the right to 
annual leave and prior notice in the event of dismissal. 
With regard to the situation of security officers and work-
ers in subcontracting enterprises in the textile sector, he de-
plored the absence of fixed working hours and the refusal 
of employers to pay overtime, with the complicity of the 
Government. He drew the Committee’s attention to the bla-
tant violation of Conventions Nos 1, 14, 30 and 106 on 
working hours, as well as Convention No. 81. The labour 
inspectorate in Haiti lacked resources and capacity. Alt-
hough the ILO had contributed to building the capacity of 
a group of inspectors, they were often prevented from act-
ing in a neutral manner and were subject to significant pres-
sures. The new Act, adopted at the initiative of the employ-
ers, demonstrated the Government’s disregard for its ILO 
commitments. It allowed employers to force men and 
women workers to work overtime, which resulted in cases 
of serious abuse, such as the exertion of psychological 
pressure and the emergence of forced labour. The Govern-
ment had decided unilaterally to amend the Labour Code 
by repealing certain provisions, even though it had re-
quested and obtained ILO technical assistance in the con-
text of the overall reform of the Code, and the finalization 
of the reform had been identified as a priority in terms of 
the results to be achieved under the Decent Work Country 
Programme. The Haitian trade unions called for the re-
sumption of the process of reforming the Labour Code, 
which must respect the spirit and terms of Conventions 
Nos 1, 14, 30 and 106 with regard to working time. He 
hoped that the commitments made in the recent agreement 
signed under the auspices of the ILO would be respected, 
and requested the ILO to ensure the close and strict follow-
up of the application by Haiti of the ratified Conventions 
on working time.  

The Government member of Bulgaria speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Albania, Bosnia and Herzegovina, Montenegro, Serbia, 
the former Yugoslav Republic of Macedonia and Norway, 
noted the timeliness of the discussion of this case following 
the debate on the General Survey on working time instru-
ments. Working hours and rest periods were central to the 
employment relationship and had important consequences 
for both workers and employers. Haiti was the largest re-
cipient of bilateral EU development assistance in Latin 
America and the Caribbean. The speaker recalled the com-
mitment made by Haiti under the Cotonou Agreement (the 
framework for cooperation with the EU) to respect democ-
racy, the rule of law and human rights principles. She noted 
with great concern that the new Act repealed most of the 
provisions of the Labour Code giving effect to the ratified 
Conventions on working time and that it did not give effect 
to important matters covered by these Conventions, includ-
ing on central issues such as the maximum number of 
working hours per day and the principle of weekly rest. She 
also expressed concern over the observations of the Con-
federation of Public and Private Sector Workers (CTSP) 
regarding non-observance in practice of the provisions of 
the Labour Code respecting hours of work and weekly rest 
as well as the absence of resources of the labour inspection 
services to take effective action to combat violations. The 
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Government was urged to complete the reform of the La-
bour Code in consultation with the social partners and to 
ensure that it was in full conformity with ILO Conventions. 
The Government was also requested to ensure in practice 
that workers benefit from the protection afforded by Con-
ventions on working time and to take the necessary 
measures to carry out labour inspections to make this pro-
tection effective. The Government was strongly encour-
aged to continue to avail itself of ILO technical assistance 
and to comply with its reporting obligations. The EU and 
its Member States would continue to support Haiti in its 
efforts to comply with ILO Conventions. 

An observer representing the International Trade Union 
Confederation (ITUC) drew attention to the Decent Work 
Country Programme, signed by the Haitian Government, 
employers, workers and the ILO in 2015, the first intended 
outcome of which was to resume the process of revising 
the Labour Code, which should have been completed by 
31 July 2015. Instead, the Act organizing and regulating 
work over a 24-hour period divided into three segments of 
eight hours had been adopted in August 2017. The Act vi-
olated the fundamental principles of work and jeopardized 
the conformity of domestic legislation with international 
standards on the subject. The strict regulation of working 
time guaranteed a decent life and a good work–life balance, 
protected health, prevented forced labour and ensured re-
muneration that was in keeping with the effort made. The 
adoption of the new Act on working time therefore repre-
sented a major backward step and disregarded the work un-
dertaken within the framework of the ILO and the commit-
ments made in terms of social dialogue and tripartism. The 
Act was having a serious impact, particularly on the most 
vulnerable workers. The negotiation of working time on an 
individual and non-collective basis opened the door, in 
practice, to the strengthening of the unlimited power of em-
ployers, greater employer pressure to increase working 
time and penalties for workers who did not agree to submit 
to the needs of enterprises. The situation was a matter of 
even more concern as the labour inspectorate was not func-
tional, lacked capacity and resources, and was sometimes 
corrupt. Furthermore, the Act removed the requirement for 
the consultation of trade unions on issues relating to possi-
ble exemptions from working-time rules. The Act also vi-
olated the principle of weekly rest and drastically reduced 
wage levels. He regretted the complacent attitude of the 
Government, which had decided to team up with the em-
ployers in violating international Conventions, and called 
on the Government to respect the fundamental rights of 
workers, and particularly to resume the process of reform-
ing the Labour Code, in accordance with the agreements 
concluded.  

The Worker member of the Dominican Republic drew at-
tention to the fact that industrial relations in Haiti were not 
in compliance with important ILO Conventions. When a 
country had high levels of unemployment and poverty, job 
creation tended to be prioritized over decent work. How-
ever, decent work was a means of overcoming poverty. 
When workers in the maquila sector or export processing 
zones called for genuine labour reform, such as the reform 
that was currently blocked in Haiti, many believed that they 
were deterring foreign investment. However, any invest-
ment based on the poverty of workers did not make sense 
and should be rejected. He called on the Government to re-
spect the Conventions and proceed with the labour reforms, 
without submitting to the rules respecting labour condi-
tions imposed by enterprises, which were in breach of ILO 
Conventions.  

The Worker member of Italy recalled that, after obtaining 
ILO technical assistance for the reform of the Labour Code, 

Haiti had concluded its Decent Work Country Programme 
(DWCP) 2015–20, within the framework of tripartite ne-
gotiations under the auspices of the ILO.  Although the 
DWCP envisaged that the reform of the Labour Code 
would be completed by July 2015, the Government had 
preferred to adopt an Act establishing a 24-hour working 
day divided into three eight-hour segments. The Act re-
pealed several sections of the Labour Code, strengthened 
the power of employers and did not regulate overtime. The 
Act, which was in breach of all the ILO Conventions on 
working time, removed the requirement to consult repre-
sentative trade unions when making decisions on working 
time and abandoned the principle of weekly rest. Further-
more, the loss of the 50 per cent pay supplement for night 
work and, in general, the increase in working time had re-
sulted in dramatic reductions in wages, plunging workers 
and their families into even greater poverty. Although, in 
the context of ILO technical assistance, the labour inspec-
tion services had received technical training and capacity 
building, the inefficiencies of the Ministry of Social Affairs 
and Labour and the lack of resources had rendered the la-
bour inspectorate powerless in relation to employers. She 
denounced the failures of the Government in relation to 
fundamental labour rights and its disregard for its obliga-
tions under ILO Conventions. She called on the Govern-
ment to resume the process of reforming the Labour Code, 
in full compliance with the principles of tripartism.   

An observer representing IndustriALL Global Union 
stated that for workers in the Haitian garment industry, ILO 
standards on working hours and the 48-hour working week 
were unfortunately meaningless concepts. They were 
working long hours in order to survive on starvation wages. 
When overtime was paid, it was almost always below the 
legal rate. The failure of the Government to uphold inter-
national standards and national laws was giving factories 
and their multinational customers free reign to steal wages 
and the lives from some of the world’s poorest workers. 
The introduction of the new Act on working time, which 
repealed existing standards on overtime, weekly rest, Sun-
day pay and night time rates, only made matters worse. In 
May of 2017, the workers of 22 garment factories went on 
strike to demand higher wages. Dozens of union leaders 
and members had yet to be reinstated, and were even black-
listed, in spite of very clear recommendations following an 
investigation by the ILO’s Better Work Programme. Fi-
nally, the speaker stated that without better wages and re-
spect for workers and union rights, the ILO Conventions 
on hours of work would remain on the wish list and there 
would be no lasting social peace in Haiti’s garment indus-
try. 

The Worker member of Uruguay considered that address-
ing the case of the compliance by Haiti with the working-
time Conventions from a technical point of view and ask-
ing Haitian workers to adapt to new working hours was to 
deny the existence of a humanitarian tragedy. He believed 
that the solution to the problems lay in social dialogue. He 
indicated that it was necessary to help Haiti to resume so-
cial dialogue with the objective of achieving decent work. 
He called for the case to be addressed from that perspec-
tive.  

The Government representative noted the constructive 
spirit in which the remarks and recommendations had been 
made during the discussion. He reiterated the Govern-
ment’s determination to respect its international commit-
ments and to pursue tripartite dialogue. As the decree to 
implement the new Act had not yet been published, an 
agreed solution was still possible. The agreement signed 
between the social partners in March 2018 was an ideal 
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framework for continuing discussions. He requested ILO 
technical assistance to support that process.  

The Worker members welcomed the Government’s de-
termination to take action to bring its legislation on work-
ing time into line with international Conventions and ex-
pressed the hope that this determination would lead to con-
crete action in practice. Working-time issues were funda-
mental. The following action could usefully be taken by the 
Government to bring its law and practice into conformity 
with the international Conventions on working time. 
Firstly, guaranteeing consultation with all representative 
social partners for any revision of the regulation of working 
time with a view to bringing it into conformity with Con-
ventions Nos 1, 14, 30 and 106. Following the agreement 
reached in March 2018 with the social partners with a view 
to resuming social dialogue, consultation with all the social 
partners could usefully be undertaken within the frame-
work of the comprehensive reform of the Labour Code that 
had been interrupted. That would allow the Government to 
fulfil its commitment made in the Decent Work Country 
Programme 2015–20 to complete the global reform. The 
Worker members called on the Government to resume that 
process in close collaboration with the ILO. The Govern-
ment should work in conjunction with the social partners 
on several issues. Accordingly, and without exceptions in 
the legislation, it was necessary to apply and enforce the 
principle of an eight-hour working day and to declare ille-
gal the exceptions applied in practice. Furthermore, a lim-
itative list of cases in which overtime was justified should 
be reintroduced, along with limits on overtime. The disap-
pearance from the Labour Code of any explicit mention of 
the principle of the minimum period of weekly rest of at 
least 24 consecutive hours, which should wherever possi-
ble be on Sunday and granted simultaneously to all workers 
in the same establishment, constituted a failure to comply 
with the obligations set out in the Convention. That princi-
ple should therefore be reintroduced into the Labour Code. 
The Government must provide, in law and practice, for 
consultation with the social partners on any proposed re-
form of those issues. The possibility for individual negoti-
ations between a worker and an employer on exceptions to 
the maximum working day should be removed from the 
legislation. Individual bargaining on such important mat-
ters as working time was extremely sensitive in view of the 
fundamentally asymmetric nature of the contract of em-
ployment, with the employer having authority over the 
worker. Inspection services were essential to ensure that 
working-time legislation was respected in practice. The in-
spection services should therefore be provided with suffi-
cient staff and material and financial resources. Adequate 
training for inspectors on working time and international 
standards was also essential. The Government should re-
spect and ensure respect for the independence of the in-
spection services. Particular attention should also be given 
to regulating working time in the informal economy and 
export processing zones, where a large majority of Haitians 
worked, by ensuring that inspection services were compe-
tent to enforce the legislation in such zones. The case 
showed that the absence of a report from a Government did 
not mean that it could escape the ILO supervisory bodies. 
The Worker members called on the Government to submit 
its reports in accordance with its constitutional obligations. 
The violence and intimidations reported against trade un-
ion activists were unacceptable. The Worker members 
urged the Government to bring an end to any acts of intim-
idation towards trade union representatives in Haiti, carry 
out thorough investigations and impose effective and dis-
suasive penalties on those responsible. It was important for 
trade union activists to be able to carry out their activities 

freely and without fear of reprisal. In order to implement 
all those recommendations, the Government was strongly 
urged to request technical assistance from the Office. In re-
sponse to the comment that the low number of ratifications 
of the Conventions under consideration could be due to the 
fact that they lacked flexibility, the Worker members em-
phasized that it was more indicative of the need for a large-
scale ratification campaign for those Conventions, which 
had been adopted on a tripartite basis, to make member 
States aware of the principles that they contained and the 
flexibility of the instruments. 

The Employer members stated that it was clear that Haiti 
was not immune to the realities of a changing world of 
work, which required more modern, flexible and respon-
sive regulating measures. They wished to make clear that, 
far from encouraging the Government not to comply with 
ratified Conventions, Haiti needed to comply with all in-
ternational obligations voluntarily assumed. They pointed 
out that the only way for a Government to escape compli-
ance with a ratified Convention was to denounce the Con-
vention when the window for denunciation opened. They 
urged the Government to continue with the reform process, 
in collaboration with social partners and under the guid-
ance of the ILO, in order to comply with its obligations un-
der ratified Conventions. Finally, they urged the Govern-
ment to seek technical assistance from the ILO to rectify 
the situation of serious failure to comply with its reporting 
obligations. 

Conclusions 

The Committee took note of the information provided by 

the Government representative and the discussion that fol-
lowed. The Committee expressed concern over a number of 
legislative provisions stipulated in the 2017 Act on working 

time, which are not in conformity with the ratified Conven-
tions on working time. The Committee noted that the appli-
cation decree of the new law has not been published and that 

the Labour Code continues to apply. The Committee noted 
with regret that the comprehensive reform of the Labour 
Code has not been finalized.  

Taking into account the Government’s submissions and the 
discussion of the case that followed, the Committee urged the 
Government to: 

■ review in consultation with the most representative em-

ployers and workers organizations the conformity of the 

Labour Code and the Act on working time, with respect 

to the ratified ILO Conventions on working time;  

■ strengthen the labour inspectorate and other relevant 

enforcement mechanisms to ensure that workers benefit 

from the protection afforded by the Conventions; and 

■ report to the Committee of Experts on these measures. 

The Committee calls on the Government to avail itself of 
technical assistance to address these matters. The Committee 
calls on the Government to submit without delay all the re-

ports due to the Committee of Experts and include a detailed 
report on the measures taken to implement these conclusions 
to the next meeting of the Committee of Experts in November 

2018. 
The Government representative said that the Haitian del-

egation had taken due note of the discussions and conclu-
sions adopted by the Conference Committee and shared the 
view of the Committee of Experts in its report that working 
hours and the organization of work can have a profound 
influence, not only on the quality of work, but also on the 
private life of workers, their “physical and mental health 
and well-being … their safety at work and during the transit 
to and from their homes, and their earnings”. The Conven-
tions that Haiti had ratified were part of its body of domes-
tic law under article 276-2 of the Constitution, and took 
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precedence over national laws in the hierarchy of standards 
and could be invoked without reserve before the courts. 
Taking note of the observations of the Committee of Ex-
perts concerning the application of the Act of 7 August 
2017 on working time, the Government was planning to 
hold tripartite consultations to identify and overcome the 
main difficulties encountered in the application of the Act, 
and to issue orders or regulations to specify its scope. The 
Government was also aware of the delay in finalizing the 
process of reforming the Labour Code. Discussions had be-
gun at the level of the Prime Minister’s Office and would 
be continued within a tripartite framework, in the spirit of 
the San José Agreement of 21 March 2018, taking into ac-
count the Office’s recommendations. 

Equality of Treatment (Accident Compensation) 

Convention, 1925 (No. 19) 

MALAYSIA – PENINSULAR MALAYSIA (ratification: 1957) 

SARAWAK (ratification: 1964) 

A Government representative indicated that the Govern-
ment had noted the concerns raised by the Committee in 
2017 as well as its conclusions calling for the re-establish-
ment of equality of treatment through the extension of the 
coverage of the Employees’ Social Security Scheme (ESS) 
to foreign workers. The Government had in fact agreed to 
extend the protection of the ESS, which would come under 
the Social Security Organization (SOCSO), to foreign 
workers and had taken serious measures over the past year 
to that effect. However, that process needed to be done in 
a just and fair manner and at a pace that was comfortable 
to both employers and workers, as well as the insurance 
panels, the system provider and the SOCSO. A period to 
ensure the smooth transition of foreign workers to the ESS 
was needed to allow for the establishment of implementa-
tion mechanisms, databases and roadmaps, and the organi-
zation of engagement sessions with stakeholders and the 
social partners to accommodate the change. Over the past 
year, the Government had taken several steps to strengthen 
and enhance the existing Workmen’s Compensation 
Scheme (WCS) with the objective of phasing it out during 
a transition period of a maximum of three years. This tran-
sition period was needed in view of three main factors. 
First, the SOCSO had only recently been made responsible 
for the implementation of the Employment Insurance Sys-
tem and needed a certain time for the funds to be sustaina-
ble and the administrative matters related to the Employ-
ment Insurance System to operate smoothly. In addition, 
the existing Social Security Act would need to be amended. 
Secondly, there existed contractual obligations with the in-
surance panels and the system provider of the e-compensa-
tion scheme. Lastly, employers needed to be provided with 
ample time to adjust to the changes that would occur when 
the WCS shifted to the ESS. In light of the recent changes 
that had occurred in the Government, the transition plan 
would be submitted to the new administration for consid-
eration and approval. The Government was ready to take 
immediate action, which included further deliberations and 
engagement with the social partners. No foreign worker 
should be left without coverage for both employment and 
non-employment injuries. It was the responsibility of states 
to protect the rights of foreign workers and prevent all 
forms of discrimination. But it should be noted that access 
to medical care had always been made available to all 
workers, regardless of their status. The Government fully 
supported the principles of equality of treatment and was 
committed to complying with the request of the Committee 
to ensure that foreign workers had access to accident com-
pensation. The Government had already sought ILO tech-
nical expertise and was ready to forge closer collaboration 

with the guidance and approval of the new administration. 
Discussions would be held and technical assistance be 
sought from the Office on the matter under discussion with 
a view to developing appropriate mechanisms to overcome 
any issues that might arise. 

The Worker members stated that, for over two decades, 
the ILO supervisory mechanisms had been addressing the 
persistent issue of equal treatment of migrant workers, in 
particular with respect to employment injury. Since 1993, 
the Committee of Experts had addressed the transfer of for-
eign workers, employed in Malaysia for up to five years 
from the ESS, which provided for periodical payments to 
victims of industrial accidents, to the WCS, which guaran-
teed only a lump sum payment of a significantly lower 
amount. Lowering the protection afforded to migrant 
workers was a clear breach of Article 1 of the Convention, 
which required ratifying States to grant to migrant workers 
who suffered injury due to industrial accidents which oc-
curred in its territory, or to their dependents, the same treat-
ment in respect of workmen’s compensation as it granted 
to its own nationals. The Committee had discussed the case 
on multiple occasions, requesting the extension of the cov-
erage of the ESS to migrant workers and the development, 
in consultation with the social partners, of laws and regu-
lations that would ensure the removal of discriminatory 
practices between migrant and national workers. It had also 
noted with deep regret that the Government had taken no 
measures to implement the conclusions of the Committee, 
nor had it responded to the Committee of Expert’s express 
request to provide a detailed report on the application of 
the Convention. For many years, millions of migrant work-
ers had been affected by this discriminatory treatment, de-
spite filling substantial shortages in the supply of low-
skilled labour for key economic sectors. It was estimated 
that around 20–30 per cent of the country’s workforce was 
constituted of migrant workers coming from a number of 
different countries, such as Cambodia, Indonesia, Lao Peo-
ple’s Democratic Republic, Myanmar, Philippines, Thai-
land and Viet Nam. In addition to the 2 million legally reg-
istered migrant workers, there were also several million un-
documented migrant workers. It was estimated that be-
tween 1 and 4 million undocumented migrant workers who 
were engaged in the most hazardous jobs were not eligible 
for any compensation. Approximately one third of the 
workers in the agricultural, manufacturing and construc-
tion sectors were migrant workers, with migrant workers 
making up to 70 per cent of workers in the agricultural sec-
tor. Although those industries had contributed 297 billion 
ringgits (€63 billion) or 35.7 per cent of Malaysia’s gross 
domestic product in 2014, the rate of occupational acci-
dents was extremely high. According to official data, be-
tween January and October 2017, the Department of Occu-
pational Safety and Health had recorded 1,645 workplace 
accidents causing permanent or temporary disability and 
46 fatal accidents in the manufacturing sector alone. In the 
same period, the construction industry and the agricultural 
sector had claimed the lives of 63 and 18 workers, respec-
tively. Given that official statistics only took into account 
investigated accidents, it was estimated that the real num-
ber of workplace accidents was even higher. Despite those 
appalling numbers and the enormous contribution of mi-
grant labour to the economic growth and development of 
Malaysia over the years, the Government continued to 
deny equal and fair treatment to migrant workers. While 
under the ESS, a permanently injured worker was entitled 
to a periodical cash benefit of 90 per cent of his/her “as-
sumed average daily wage” (section 22b and the fourth 
Schedule of the Social Security Act), permanently injured 
migrant workers in the same situation would only be enti-
tled to a lump sum payment of 62 months’ salary or 
23,000 ringgits (around €4,900) under section 8 of the 
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Workmen’s Compensation Act (WCA). The payment of a 
lump sum instead of periodic payments in itself amounted 
to a differentiation in the quality of the protection provided, 
as existing global evidence demonstrated. Furthermore, the 
level of the lump sum payment provided to migrant work-
ers was a mere fraction of the amount to which Malaysian 
workers were entitled in the exact same situation. An actu-
arial simulation undertaken by the ILO, estimated that a 
national worker was entitled to a total of 425,000 ringgits, 
with periodic payments calculated as a lump sum. Accord-
ing to that simulation, migrant workers were entitled to 
about 23,000 ringgits which meant that they were only en-
titled to 5.4 per cent of the benefits received by Malaysian 
workers. Such a level of discrimination between workers 
in the twenty-first century was shocking and appalling to 
say the very least. 

With regard to medical care, Malaysian workers were en-
titled to the free treatment of injuries at any public hospital 
or clinic, with the medical bill being settled by the ESS 
fund. Under the WCS, medical expenses for work injuries 
were borne by the employer, which exposed migrant work-
ers to possible abuses, as employers might refuse to pay for 
the necessary treatment. In addition, migrant workers could 
only claim refunds for medical costs after they had fully 
recovered, and even then it usually took several months for 
them to be refunded, leaving them with no means of sur-
vival in the meantime. Undocumented migrant workers ran 
the risk of being arrested while attempting to access medi-
cal treatment. Furthermore, a national worker who sus-
tained a workplace injury causing a temporary inability to 
work for at least four days was entitled to temporary disa-
bility benefits equivalent to 80 per cent of his or her wage. 
Migrant workers temporarily incapacitated due to work-
place injury were only entitled to half-monthly payments 
equivalent to one third of their monthly wage. It should be 
noted that migrant workers were subject to other forms of 
unequal treatment. As the Committee had noted in its 2016 
examination of the application in the country of the Right 
to Organize and Collective Bargaining Convention, 1949 
(No. 98), migrant workers still faced a number of practical 
obstacles to collective bargaining, in particular due to inse-
cure employment contracts and vulnerability due to anti-
union discrimination. In addition, the estimated 300,000 to 
400,000 migrant domestic workers employed in Malaysia 
were still denied basic labour protection under national 
laws, and suffered from abusive working conditions, in-
cluding cases of forced labour. The Government had taken 
severe measures with regard to undocumented migrant 
workers. In July 2017, the Malaysian authorities had ar-
rested over 3,300 undocumented migrant workers who had 
failed to register for an E-card. Due to their fear of deten-
tion and deportation, many migrant workers had gone into 
hiding, which severely limited their access to social protec-
tion. The Worker members expressed their deep concern at 
the situation of migrant workers, who constituted a signif-
icant part of the working population of the country. Despite 
numerous discussions in the Committee, the technical ad-
vice provided by the ILO and the Government’s statements 
that it would take the measures, they had not materialized 
so far. They urged the Government, with the greatest in-
sistence, to bring its legislation and social security institu-
tions into conformity with the Convention and to ensure 
equal treatment between migrant and national workers with 
respect to occupational injuries in an effective and expedi-
tious manner. As a party to the Comprehensive and Pro-
gressive Agreement for Trans-Pacific Partnership 
(CPTPP), Malaysia was required to undertake legislative 
reforms to eliminate all discriminatory provisions. The 
new Government had renewed Malaysia’s commitment to 
undertaking such necessary reforms. They expected that 
the Government would fully honour its commitments by 

taking swift and concrete action to eliminate all forms of 
discrimination against migrant workers. 

The Employer members recalled the numerous observa-
tions that had been made by the Committee of Experts over 
a number of years. In addition to the technical issues raised 
by the Worker members, it was important to consider the 
context of the situation. The examination of the case con-
cerned Malaysia and Malaysia – Peninsular, that is, Penin-
sular Malaysia and East Malaysia. Malaysia was a federal 
state. It was made up of 13 federal states and three federal 
territories, divided between two regions. Governance of the 
state was divided between the federal and state govern-
ments, while the federal government exercised direct ad-
ministration over the federal territories. Of particular note 
was the fact that the states of East Malaysia (Sabah and 
Sarawak) had separate immigration policies and controls, 
and a unique residency status. Visas were required for 
travel between those two states or between either state and 
Peninsular Malaysia, which created a number of issues, in-
cluding in terms of the administration of the schemes at the 
national level. The situation giving rise to the discussion of 
the case had begun in 1993, when foreign workers had been 
transferred from the ESS, which provided for periodical 
payments to victims of industrial accidents, to the WSC, 
which guaranteed only a lump sum payment of compensa-
tion for industrial accidents. Over the years, the supervi-
sory bodies had expressed concern at the differences in 
those schemes, indicated by the Worker members. The 
Government’s intention to carry out reforms and to align 
or realign the provisions applicable to foreign workers with 
the scheme for national workers should be welcomed. 
However, they also noted that as far back as 2011, the Gov-
ernment had indicated that a technical committee the Min-
istry of Human Resources, including all stakeholders, had 
considered the three following options: (1) the extension of 
the ESS to cover foreign workers; (2) the creation of a spe-
cial scheme for foreign workers under the ESS; and 
(3) raising the level of benefits provided by the WSC to an 
equivalent level to those provided by the ESS. That was not 
the first time that the Government had provided similar in-
formation, and concrete action was not expected. It should 
be noted that the Government had expressed its willingness 
and commitment to address the situation before the present 
Committee.  

They were aware that making those changes was easier 
said than done, considering a number of existing chal-
lenges. Under the ESS, workers were required to contribute 
for a minimum of 24 months before they or their family 
could receive any benefits, in the event of industrial acci-
dents or occupational diseases. Foreign workers had often 
not been in the country long enough to have access to those 
benefits, while under the WSC, they were covered imme-
diately in case of injury. While there were differences in 
the monetary compensation, as indicated by the Worker 
members, other elements also needed to be taken into ac-
count. Since foreign workers were generally contracted for 
fewer than 24 months, it had become evident that the ESS 
scheme was not suitable for them, at least not in its current 
form. Taking into account the large number of migrant 
workers concerned and their statistically high accident rate, 
achieving the objective of equity required the reconcilia-
tion of three main factors: first, the administrative and prac-
tical difficulties that impeded equal treatment of migrant 
workers, including that migrant workers were typically in 
Malaysia for project-type work, usually fewer than 
24 months. Also, if they were incapacitated in industrial 
accidents, they were often repatriated making compensa-
tion an administrative challenge. Second, there was the 
question of whether or not the Convention required abso-
lute equality of treatment. The actual requirement of the 
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Convention was that workers had to receive the same treat-
ment, which was often not possible for practical reasons. 
That raised the question of a broader interpretation, for ex-
ample whether treatment of equal value was as acceptable 
as exactly the same treatment. Third, irrespective of the in-
terpretation chosen, and given that the ESS scheme was 
difficult to apply to workers who were not in the country 
for the minimum qualifying period, it was essential to de-
termine the actuarial equivalence of the lump sum paid un-
der the WCS to migrant workers to the value of the periodic 
payments. The comparison between the value of the peri-
odical benefits and that of a lump sum benefit was a partic-
ularly delicate and technical question. Depending on the 
answer, it was possible for the WCS to be viewed as a valid 
way of managing employment injury and invalidity bene-
fits for foreign workers in Malaysia. This could require the 
adjustment of the payment. But the quantum of compensa-
tion was not the only consideration as coverage was also 
important. The ESS scheme applied only to workplace ac-
cidents (including commuting) that resulted in at least four 
days of sick leave, whereas no such restrictions applied to 
the WCS. With respect to coverage, the WCS was arguably 
more favourable to foreign workers than the ESS was to 
nationals. A number of other member States with federal 
or state jurisdictions faced similar challenges. That was the 
reason why a number of such States did not ratify Conven-
tions unless their federal laws required compliance by 
States. However, since it was arguably outside the mandate 
of the Committee to request that member States to change 
their constitutions, it should be recognized that a solution 
to the issue was unlikely to involve the application of the 
domestic scheme directly to migrant workers. Instead, a 
hybrid solution should be sought to achieve a sustainable 
outcome, taking into account the practical challenges. In 
conclusion, the Committee should acknowledge the Gov-
ernment’s commitment to making progress on the issue, as 
well as its commitment to the value of equivalence. The 
Government should, as soon as possible, provide plans and 
processes on how it intended to achieve progress.  

The Worker member of Malaysia said that Malaysia was 
a major destination country for migrant workers in Asia. 
There were about 2 million migrant workers with regular 
immigration status, while it was estimated that there were 
about 4 million migrant workers in an irregular situation, 
with an accurate number for the latter still being unavaila-
ble. The Committee had examined the case for the first 
time in 1996 after the downgrading of migrant workers 
from the ESS to the WCS in 1993. The compensation for 
workplace accidents involving migrant workers had con-
tinued to remain blatantly unequal. For example, national 
workers under the ESS were entitled to two forms of pay-
ment: temporary disablement and invalidity payment. They 
were also entitled to other additional benefits such as med-
ical benefits, constant attendance allowance, vocational re-
habilitation, dependants’ funeral and education benefits. 
On the other hand, migrant workers were entitled to a one-
off payment under an insurance scheme that had to be pur-
chased by employers, on the condition that the employers 
had purchased it. The insurance benefit entitlements pro-
vided constituted about US$2,500 to $6,281 for accidental 
death or permanent disability sustained during working 
hours. Migrant workers could also claim meagre sums for 
medical treatment and approximately US$1,206 could be 
claimed for repatriation and funeral expenses. If migrant 
workers were injured outside working hours, they had to 
sustain a permanent disability to benefit from an insurance 
which was supposed to cover loss of pay, compensation, 
treatment costs and reparation. Migrant workers in Malay-
sia were largely employed in dangerous jobs without suffi-
cient protective equipment or training, and they also lived 

in very poor conditions. A high incidence of workplace ac-
cidents and commuting accidents had been documented, 
with the largest number of occupational injuries and deaths 
occurring in the manufacturing, construction and agricul-
tural sectors, all of which were major sectors of employ-
ment for migrant workers. In 2018, the death of three mi-
grant workers had caught the attention of the media. The 
28-year-old Adelina had died in February 2018 at Taman 
Kota Permai Bukit Mertajam as a result of abuse. A post-
mortem report found that she had died of organ failures, 
and the police had not ruled out the possibility that, in ad-
dition to being beaten and slapped, the maid’s health had 
also been neglected, including by not giving her proper 
food and shelter for several months. The family had been 
paid an amount equivalent to three years’ wages that had 
not been paid and compensation for the family, which had 
included the costs of repatriation and the funeral. In another 
case, an Indian migrant worker, Mr Lathif, a 22-year-old 
documented worker in Malaysia since January 2018, had 
been pinned under an overturned tractor while working in 
an oil palm plantation. He had died in May 2018 as a result 
of his serious injuries. The meagre compensation sum had 
yet to be paid to the family. Moreover, Haironnissa, an In-
donesian migrant worker, had died of a high fever while in 
service. The panel clinic doctor had refused to refer her to 
hospital for further treatment. Her supervisor and produc-
tion officer had failed to assist her, and she had died after 
her parents had taken her back to Indonesia. Action was 
still pending to investigate the company. Since January 
2018, the Malaysian Trades Union Congress (MTUC) had 
been informed of 42 cases concerning occupational acci-
dents of migrant workers. A total of 60 per cent of those 
workers had suffered salary deductions, inadequate access 
to medical treatment and were unable to work. No steps 
had been taken to implement the objectives of the Eleventh 
Malaysia Plan (2016–20), namely: (1) developing and im-
plementing a comprehensive immigration and employment 
policy for migrant workers; (2) engaging with the tripartite 
constituents; and (3) providing the Committee with the de-
tailed reports requested in 2011 and 2017. This was the 
fifth time since 1996 that the Committee had examined the 
Government’s failure to comply with the Convention. 
While the issue remained unresolved, the life, safety and 
security of migrant workers continued to be at stake. After 
60 years, the Government had been replaced. The new 
Government should undo the wrong that had been done and 
reinstate equality of treatment of migrant workers in con-
formity with the Convention in accordance with the recom-
mendation of the Committee of Experts without any further 
delay. 

The Employer member of Malaysia noted that foreign 
workers in Malaysia were currently insured under the 
WCS, established by the WCA. The scheme had been 
working well, as foreign workers were provided many ben-
efits, including: a lump sum payment for injuries or death; 
payments for injuries sustained during work; and payment 
for repatriating the deceased body to the country of origin 
in the event of death. The Labour Department was empow-
ered to assess speedily claims for workmen’s compensa-
tion, receive payments from the respective insurance com-
pany and disburse workmen’s compensations to the de-
pendants of deceased workers. Finally, the insurance pre-
mium under the WCS, ranging from 68 to 72 ringgits per 
employee per year, was fully paid by employers. More con-
cretely, the types of benefits and compensation under the 
WCS were the following: (1) in the case of temporary dis-
ablement: half-monthly payments of up to 165 ringgits for 
up to of five years; (2) in the event of permanent total dis-
ablement: payments in the amount of wages for 60 months 
or 23,000 ringitts (whichever amount was inferior); if in 
need of constant personal assistance, an additional 25 per 
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cent would be added to the compensation; (3) in the event 
of permanent partial disablement: a percentage of 23,000 
ringgits depending on the degree of physical impairment or 
loss of earning capacity; (4) in the case of death during 
work or commuting: payments of the amount of wages for 
60 months or 18,000 ringgits (whichever was inferior); 
(5) in the case of death or permanent total disablement: 
23,000 ringgits; and (6) repatriation expenses for death or 
permanent total disablement: 4,800 ringgits. Taking into 
account those benefits and the accident coverage, it was 
ironic that the Committee had insisted on multiple occa-
sions that foreign workers should be placed under SOCSO 
coverage, without examining whether that was really ben-
eficial for foreign workers. For example, under the Em-
ployment Injury Scheme, coverage was limited to work-
place employment injury, which included commuting in-
jury, which had to fulfill the criteria that the sick leave aris-
ing out of employment injury was at least four days of un-
availability for work, as compared to the WCS which pro-
vided for 24-hour coverage. In view of the above, while the 
examination by the Committee was based on the technical 
issues of equality of treatment, there was no realization that 
placing foreign workers under the SOCSO would be to 
their detriment. The insistence of the Committee to exam-
ine the present case would eventually result in foreign 
workers being covered by the Employment Injury Scheme 
which was only applicable for workplace employment in-
jury, instead of the WCS, which provided 24-hour cover-
age with a list of benefits as indicated above which were 
superior and more beneficial than the benefits under the 
SOCSO Employment Injury Scheme. 

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States as well 
as Montenegro, Bosnia and Herzegovina, and the European 
Free Trade Association (EFTA) countries, Norway and the 
Member of the European Economic Area) said that the 
EU–Malaysia Partnership and Cooperation Agreement 
concluded two years ago had further strengthened its bilat-
eral cooperation with the EU and had encompassed a wide 
range of areas, including human rights and sectoral coop-
eration on labour and employment. Nevertheless, it was 
deeply regrettable that the case had already been discussed 
the previous year by the Committee and that the discrimi-
natory treatment of foreign workers was a long-standing 
issue that had persisted since 1993, despite recurrent calls 
by the Committee to putting an end to the practice. Since 
the detailed report, as requested by the Committee, had not 
been provided by the Government, she was bound to reit-
erate the same comments as the previous year. Migrant 
workers provided much needed skills and made an invalu-
able contribution to the social and economic development 
of Malaysia and often filled jobs that were considered un-
desirable by nationals. Yet their contribution was often not 
fully recognized, and they remained vulnerable to precari-
ous conditions, abusive practices and unequal treatment, 
which contributed, among other issues, to an increased risk 
of accidents and health problems. She therefore urged the 
Government to take prompt measures to extend the social 
security scheme for national workers to foreign workers in 
order to bring an end to that discriminatory practice and 
ensure equal treatment of foreign workers, particularly 
with regard to accident compensation. In conclusion, she 
reiterated the commitment of the EU to a constructive en-
gagement and partnership with Malaysia. 

The Government member of Thailand, speaking on behalf 
of the member States of the Association of Southeast Asian 
Nations (ASEAN), welcomed the progress made by the 
Government and its willingness to extend the social secu-
rity scheme to foreign workers, as well as the measures 
adopted. The Government should be encouraged to con-
tinue its efforts to realize its commitment with respect to 

the Convention, in particular to ensure equal treatment of 
foreign workers with regard to accident compensation. The 
Committee should consider the efforts made by the Gov-
ernment. 

The Worker member of the United States recalled that 
there were two distinct workers’ compensation systems in 
Malaysia: one for Malaysians, the other for registered mi-
grant workers. Unregistered migrant workers were not cov-
ered by any kind of accident compensation, even though 
they outnumbered registered migrant workers by an esti-
mated two to one. To be cynical, there were actually three 
schemes in Malaysia: the ESS, WCS and nothing at all. 
There was no accountability for employers in relation to 
purchasing the workers’ compensation insurance. If an em-
ployer purchased no insurance, inadequate insurance or in-
surance with exclusions (for example, for injuries that oc-
curred without the proper safety equipment), it was only 
the injured worker that suffered. Moreover, the registration 
of migrant workers was tied to specific employers. If a 
worker was injured performing work for another employer, 
not only was the worker no longer covered by the WCS, 
but he faced the risk of being arrested when seeking medi-
cal attention and of being deported. The WCS set a maxi-
mum limit for lump sum payments, which were abused by 
employers. For example, a Nepali construction worker had 
a workplace accident that had resulted in the loss of four 
fingers. The medical costs had been more than the 
25,000 ringgits provided by the insurance policy. His em-
ployer had not only used the entire lump sum payment to 
pay for the medical expenses but was now charging the 
worker for the expenses, in excess of the policy. The 
worker was, in fact, paying for the injury, rather than being 
compensated for it. Sadly, under the WCS, that was a “best 
case” scenario, as that worker’s employer had purchased 
an insurance policy for the maximum amount. In the ab-
sence of labour inspections, there was no way of holding 
employers accountable for compliance with the minimum 
guarantees under the WCA, which was already in violation 
of the Convention, and did not cover two-thirds of the mi-
grant workforce in the country. There was also no way for 
workers to lodge complaints for inadequate insurance, and 
particularly no way for them to do so without fear of retal-
iation. Not only was the existence of two accident compen-
sation schemes for national and migrant workers plainly 
discriminatory and in violation of the Convention, but it 
was also exploitative of migrant workers. The WCA was a 
legal means of refusing to take care of workers injured at 
work, and offered a convenient means of avoiding obliga-
tions once the lump sum was paid. It was that kind of ex-
ploitation that the Convention sought to eliminate. 

The Worker member of Singapore noted that, although the 
laws did not explicitly discriminate against migrant work-
ers, in practice the rights of migrant workers were not fully 
protected due to the inaction of the Government. There 
were several examples. First, according to the Employee 
Provident Fund Act, 1991 (Act No. 452), contributions to 
the Employee Provident Fund were mandatory, but were 
voluntary for migrant workers. Moreover, migrant workers 
could withdraw savings only in the even of death, mental 
or physical incapacitation, or their return to their country 
of origin. Secondly, pursuant to the Trade Union Act, 1959 
(No. 262), Malaysian workers could organize and form 
trade unions, while migrant workers only had this right if 
their employers had no objection. However, the Ministry 
of Home Affairs had set an absolute prohibition on migrant 
workers from joining any sort of association. Thirdly, un-
der the Employment Act, 1955, every worker had to have 
a contract of employment clearly naming the employer. 
However, migrant workers were faced with the absence of 
employment contracts or contracts with less favourable 
conditions than those agreed before departure from their 
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country of origin. Some employers did not renew the per-
mit of workers, resulting in migrants losing their legal sta-
tus. Migrant workers were also faced with issues regarding 
the right to collective bargaining, the non-payment of 
wages, unfair dismissal and the lack of protective work-
place equipment. He referred to a pending complaint to a 
regional Labour Department concerning a Nepali worker 
who had been injured, who had not received any wages 
during his period of medical leave, and who had had to pay 
his medical expenses. Without paying 3,000 ringgits to the 
placement agency, he would not be able to return to his 
country of origin. As a result of an investigation by the Re-
gional Labour Department, various labour law violations 
had been determined. Discriminatory practices such as 
those described above were occurring to migrant workers 
on a daily basis. Considering that the issue relating to the 
Convention had persisted for over 20 years, he called on 
the Government to restore migrant workers under the 
SOCSO and to ensure equal treatment and protection of 
migrant workers. 

The Worker member of Australia said that the signifi-
cantly inferior compensation rights of migrant workers 
were a direct breach of the Convention and remained of 
serious concern. According to estimates, between 4 and 
6 million migrant workers were working in Malaysia. A 
large percentage of them were engaged by outsourcing or 
recruitment agencies, with more than 2,000 agencies in 
Malaysia alone. Legislative changes had made migrant 
workers employees of those agencies rather than of the em-
ployers for whom they provided labour, with those agen-
cies organizing the legal documents. Although illegal, 
many migrant workers faced debt bondage situations. The 
withholding of passports was common and human traffick-
ing occurred on an increasing scale. An Amnesty Interna-
tional report in 2010 had found that migrant workers were 
highly depended on the agents because, if they left or were 
dismissed by the agency their status changed to being ille-
gal. Referring to the example of a Nepalese migrant worker 
employed by a recruitment agency, who did not know the 
name of his employer, which made it difficult to claim ac-
cident compensation, she emphasized that the current sys-
tem meant that it was difficult to obtain a clear picture of 
the incidence of injury among migrant workers. Outsourc-
ing also further limited the capacity of the labour inspec-
torate, which already made very few labour inspections. 
Despite past offers of ILO technical assistance, the 
breaches of the Convention had persisted.  

The Worker member of Indonesia, speaking on behalf of 
the Indonesian Workers Welfare Union (IWWU), the 
Cambodian Labour Confederation (CLC), the Confedera-
tion of Trade Unions of Myanmar (CTUM), the Federation 
of Korean Trade Unions (FKTU), the Korean Confedera-
tion of Trade Unions (KCTU), the Federation of Free 
Workers (FFW) and the Center of United and Progressive 
Workers (SENTRO) if the Philippines emphasized that, 
despite the vital role played by migrant workers in the de-
velopment of the South-East Asian region, they were often 
subject to abuse. Malaysia had benefited greatly from the 
employment of migrant workers in several economically 
important sectors, such as manufacturing, construction and 
plantations. However, the situation regarding migrant 
workers, particularly with respect to employment injury 
compensation, was not in accordance with the Convention 
and it was necessary to take bold action. The high inci-
dence of workplace accidents and deaths among foreign 
workers in Malaysia was of serious concern. At a current 
side event during the present session of the International 
Labour Conference, the interregional trade union organiza-
tions (Asia and the Pacific, Africa, America, Arab States, 
South-East Asia and South Asian) had signed a memoran-
dum of understanding (MOU) to join and coordinate efforts 

with a view to better promoting the protection of migrant 
workers across the region. During the signing ceremony of 
that MOU, the Director-General had expressed ILO com-
mitment to support the initiative. The Government should 
demonstrate a similar commitment to ensure that the issues 
of migrant workers were addressed effectively. 

The Government representative said that all the com-
ments made during the discussion would be taken seriously 
as they would help the Government to improve the situa-
tion in the country. Support was being sought from the Em-
ployer and Worker members of the country and particularly 
the latter, to act as a catalyst in realizing the transfer of the 
protection of foreign workers by the ESS. Managing the 
welfare of foreign workers had always been a priority for 
the Government, as set out in the Eleventh Malaysia Plan 
(2016–20). The Government was committed to this prior-
ity, despite the recent change of administration, and would 
ensure that the quality of protection for all workers in the 
country was in accordance with international labour stand-
ards, and particularly those Conventions that had been rat-
ified by the country. The Government had agreed to expand 
the coverage of the ESS to foreign workers, which would 
be done in a progressive and cautious manner. He con-
cluded by assuring the full and undivided commitment of 
the Government to make efforts to ensure that Malaysia 
abided by the principles of the Convention.  

The Employer members said that the main issues raised 
in the discussion related to the different benefits to which 
foreign and national workers were entitled, and the practi-
cal challenges relating to the reintroduction of equal treat-
ment for foreign and national workers. The discussion had 
shown the many instances and scenarios that could occur 
with regard to documented and undocumented foreign 
workers. The Government needed to address those chal-
lenges, in cooperation with the social partners. It also 
needed to give genuine consideration to how to deal with 
the individual situations of foreign workers who had been 
injured, who were in a desperate situation, and who were 
denied access to social security benefits. Such situations 
also occurred in many other countries, and not only Malay-
sia, but the individuals concerned needed consideration. 
The issues surrounding the case had been raised many 
times by the ILO supervisory bodies, and the Committee 
would have to be realistic in recognizing that changes 
would not be immediate. While the commitment of the 
Government had been heard before, the new Government 
had given a firm undertaking to achieve progress. Between 
the obligations out of the commitments under the CPTPP 
and the Convention, the only way for the Government was 
to go forward.  

The Worker members emphasized that the Committee 
had abundantly discussed the long-standing and persistent 
issue at previous sessions, including last year, and had con-
sistently urged the Government to bring its legislation into 
conformity with the provisions of the Convention. They 
welcomed the answers provided by the Government, which 
had been conveyed in a positive and constructive manner. 
However, despite benefiting from ILO technical assistance 
on the subject in 2016, the Government had taken no con-
crete steps to address the situation and ensure equal treat-
ment for migrant workers and national workers with re-
spect to workplace injury compensation. The required 
measures to remedy the situation were quite simple and in-
volved the re-introduction of all migrant workers in the 
ESS, so as to guarantee equal treatment between migrant 
workers and national workers in relation to accident com-
pensation. Their reintegration under the ESS would be in 
accordance with the principles of the Convention, and it 
had been recommended by the ILO technical team in 2016 
as the most effective solution. Recalling that urgent action 
was required on the issue, they called on the Government 
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to show its commitment to giving full effect to the Conven-
tion by taking immediate and effective measures to meet 
the requirement of the Convention for equal treatment of 
migrant workers and national workers with respect to 
workplace accident compensation. In view of the persis-
tence of the situation, while welcoming the positive ap-
proach, the Worker members urged the Government to ac-
cept a direct contacts mission to assess progress before the 
next International Labour Conference. They thanked the 
Government for the response and hoped that the situation 
would evolve positively in the coming years. 

Conclusions 

The Committee took note of the oral statements made by 
the Government representative and the discussion that fol-

lowed.  
The Committee welcomed the Government’s stated com-

mitment to ensuring the Convention’s requirement for equal 

treatment of migrant workers and national workers.  
Taking into account the Government’s submissions, the 

discussion of the case that followed, and the 2017 conclusions 

of the Committee, the Committee urged the Government to: 

■ take steps to develop and communicate its policy for gov-

erning the recruitment and treatment of migrant work-

ers; 

■ take immediate steps to conclude its work on the means 

for reinstating the equality of treatment of migrant 

workers, in particular by extending the coverage of the 

Employees’ Social Security Scheme to migrant workers 

in a form that is effective; 

■ engage in genuine consultations with employers’ and 

workers’ organizations to develop laws and regulations 

that ensure the removal of discriminatory practices be-

tween migrant and national workers, in particular in re-

lation to workplace injury; 

■ adopt special arrangements with other ratifying mem-

ber States to overcome the administrative difficulties of 

monitoring the payment of compensation abroad; and 

■ take necessary legal and practical measures to ensure 

that migrant workers have access to medical care in the 

case of workplace injury. 
The Committee called upon the Government to accept an 

ILO direct contacts mission with a view to implementing these 
recommendations and to develop mechanisms for overcoming 
the practical issues affecting the implementation of the do-

mestic social security scheme to migrant workers. 

Forced Labour Convention, 1930 (No. 29) 

BELARUS (ratification: 1956) 

The Government has provided the following written in-
formation. 

Belarus has staunchly and consistently supported the 
prohibition and eradication of forced labour. The prohibi-
tion of the use of forced labour is enshrined in the country’s 
most important legislative instruments. Article 41 of the 
Constitution prohibits forced labour, with the exception of 
work or services required under a court ruling or in accord-
ance with the Law on Emergencies and Military Status. 
The prohibition of forced labour is also covered in arti-
cle 13 of the Labour Code, which defines forced labour as 
work which a worker is required to perform subject to the 
threat of violence, which includes: means of political lev-
erage or indoctrination or punishment for the exhibition or 
expression of political views or ideological beliefs contrary 
to the established political, social or economic system; 
methods for mobilizing and exploiting the workforce for 
the needs of economic development; means of promoting 
workplace discipline; and means of punishing people for 
their participation in strikes. However, the following are 

not deemed to be instances of forced labour: work per-
formed as a result of a legally valid court ruling under the 
supervision of the authorities responsible for upholding the 
Law governing the execution of court rulings; work to be 
carried out as a consequence of legislation on military ser-
vice or emergency situations. The Government has paid 
great attention to the comments made by the Committee of 
Experts. It has analysed all of the regulatory instruments 
referred to by the Committee of Experts, including the aims 
and purposes of adopting the instruments and the practice 
of applying them, with the aim of harmonizing the provi-
sions of those instruments with the requirements of Con-
vention No. 29. As a result of this work, taking into account 
the position of the Committee of Experts with regard to 
Presidential Decree No. 9 of 7 December 2012 on supple-
mentary measures for the development of the wood pro-
cessing industry, the decision was taken to start to repeal 
Decree No. 9. That decision has now been implemented. 
Presidential Decree No. 182 of 27 May 2016 has been 
adopted, which makes Decree No. 9 invalid. This infor-
mation was received positively by the Committee of Ex-
perts which expressed satisfaction with the measures taken 
by the Government with regard to Decree No. 9, as re-
flected in paragraph 56 of the Report of the Committee of 
Experts. As regards the other regulatory instruments men-
tioned during the discussion at the Committee on the Ap-
plication of Standards in June 2016, additional study of the 
situation was required. This task was entrusted to the Tech-
nical Advisory Mission of the International Labour Office, 
which visited the Republic of Belarus from 19 to 23 June 
2017. The Government of the Republic of Belarus pro-
vided the Mission with all the necessary assistance in or-
ganizing their work. The Mission’s report on the results of 
its work was submitted to the Committee of Experts. In the 
Government’s opinion, the normative documents men-
tioned in the conclusions of the Committee of Experts are 
not at variance with the provisions of Convention No. 29. 
Presidential Decree No. 3 of 2 April on the prevention of 
dependency on social aid has undergone conceptual 
changes. On 25 January 2018, the Decree of the President 
of the Republic of Belarus No. 1 was adopted, in accord-
ance with which Decree No. 3 was redrafted in a new ver-
sion and given a new title – “On the Promotion of Employ-
ment of the Population”. Now Decree No. 3 does not in-
clude any provisions on the payment, by unemployed citi-
zens who are able to work, of a fee for financing public 
expenditures, as well as the rules on bringing to adminis-
trative responsibility for failure to pay the fee. The main 
task of the updated Decree No. 3 is to create more favour-
able conditions for citizens’ employment in the regions of 
the republic. In this regard, significant increase in the ac-
tivity of local authorities in assisting citizens in finding a 
job is envisaged. At the level of each region, all the availa-
ble opportunities will be used to ensure that all citizens 
who, for some reason, do not work anywhere but want to 
work will be assisted in finding a job. Measures of active 
policy in the labour market will be used: training and re-
training for professions that are in demand in the labour 
market; advisory and legal assistance in organizing private 
business with the provision of financial support from the 
State; and temporary employment of citizens, including 
through participation in paid public works. 

The second important issue, which the new version of 
Decree No. 3 is designed to solve, is to create conditions 
that will stimulate citizens involved in the shadow econ-
omy to work legally with the payment of taxes. The Decree 
contains a direct material incentive for citizens to start 
working legally. Today, many public services in Belarus 
are provided to citizens at low tariffs, since the State sub-
sidizes them from the budget. Therefore, it was decided 
that citizens who are able to work and who are classified as 
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not involved in the economy in accordance with the proce-
dure determined by the Government, will be provided with 
certain services at a higher, not subsidized tariff. At the mo-
ment, the procedure according to which citizens will be 
treated as not involved in the economy is determined by the 
Government. The Government has also determined the 
types of services that will be provided at prices ensuring 
full reimbursement of economically justified costs for the 
provision of these services, which include utilities such as: 
hot water, gas supply in the presence of individual gas heat-
ing appliances, as well as heat supply. This approach will 
be implemented starting from 1 January 2019, and as con-
cerns gas and heat supply – starting from 1 October 2019. 
Presidential Decree No. 18 on supplementary measures for 
state protection of children from dysfunctional families 
was adopted on 24 November 2006. One of the most sen-
sitive issues in any society is the situation of children from 
dysfunctional families and families in which parents lead 
an anti-social way of life, are alcoholics or drug addicts. 
Unfortunately, the critical issue regarding children whose 
parents are alcohol abusers, drug addicts or substance abus-
ers is their very survival and the maintenance of their life 
and health. According to Decree No. 18, children are in a 
socially vulnerable situation if parents – or one parent – 
lead an immoral way of life that is harmful to the children, 
or if they are chronic alcoholics or drug addicts, or in some 
other way are unable to perform properly their obligations 
to raise and maintain children. These children are subject 
to state protection and are placed in state childcare facili-
ties. The Decree defines a system by which state bodies 
may identify dysfunctional families and take decisions to 
place children in childcare facilities. Decree No. 18 focuses 
on working with parents. It is important to enable parents 
from dysfunctional families to turn away from their anti-
social and, often immoral, way of life. This is the only way 
in which children can return to their biological families. 
However, many of these parents do not have work. Many 
of them lost their occupational skills long ago. It is ex-
tremely complicated for them to find work independently, 
because employers are not interested in workers of this 
kind. Decree No. 18 therefore provides for a work place-
ment mechanism for parents from dysfunctional families 
whose children have been placed in state childcare facili-
ties following a court order. Job placements are arranged at 
workplaces defined in coordination with the local authori-
ties. Since, in accordance with Decree No. 18, a portion of 
the citizen’s wage is deducted to compensate for the ex-
penses associated with maintaining their children, one of 
the conditions in the selection of a workplace is that the 
wage level is sufficiently high. At the same time, if parents 
whose children have been placed in state childcare facili-
ties have a job or find themselves work independently and 
can cover the costs of maintaining the child, no court deci-
sion is required. The main purpose of Decree No. 18 is to 
improve family situations so that children can safely return 
to their parents. During the time that Decree No. 18 has 
been in force (between 2007 and 2017), a total of 
40,068 children have been recognized as needing state sup-
port, of which 23,255 children (more than 58 per cent) have 
been returned to their families and their parents. 

The Law of 4 January 2010 “On the Procedure and Mo-
dalities for the Transfer of Citizens to Medical Labour Cen-
tres and the Conditions of Their Stay” regulates issues re-
lated to the transfer of citizens suffering from chronic alco-
holism, drug addiction or substance abuse to medical la-
bour centres. Not all individuals experiencing these prob-
lems may be transferred to medical labour centres, but only 
those who have repeatedly, three times or more in the 
course of a year, disturbed public order and been found in 
a state of intoxication from alcohol or caused by the use of 
drugs or other intoxicating substances. One further condi-
tion is that the individuals have already been warned about 

the possibility of returning to the centre if they commit fur-
ther violations, but have nevertheless committed adminis-
trative offences for similar violations within a year of that 
warning. In addition, citizens may be sent to medical la-
bour centres if they are obliged to compensate the child-
rearing expenses incurred by the State and have twice vio-
lated work regulations during the year through alcohol or 
other substance abuse, and have furthermore been warned 
of the possibility of being sent to the centre, and yet have 
reoffended within a year of that warning. Citizens are sent 
to medical labour centres for a period of 12 months follow-
ing a court ruling. The court may decide to extend the pe-
riod of time spent in the centres or to curtail it by up to six 
months. Citizens placed in medical labour centres are re-
quired to undergo a medical examination to establish 
whether they suffer from chronic alcoholism, drug addic-
tion and substance abuse. Social and medical rehabilitation 
measures may be used in relation to them, including the 
provision of medicines and of medical and psychological 
assistance. For citizens who lead an anti-social way of life, 
one of the most important means that ensure their social 
reintegration is through work. According to the Law, med-
ico-social readaptation activities also include vocational 
guidance, vocational training, retraining, advanced training 
and labour. Over the years of the implementation of the 
Law, since 2010, 2,945 citizens have undergone vocational 
training in medical labour centres, and 876 citizens have 
taken part in continuing professional training programmes 
on the job. Employment of citizens who are placed in med-
ical labour centres is carried out, taking into account their 
age, working capacity, state of health, specialization and 
qualifications. They are paid and granted leave from work 
and welfare-related forms of leave in accordance with la-
bour laws. The Government considers that Decrees Nos 3 
and 18 do not conflict with Convention No. 29. These reg-
ulatory instruments are aimed at addressing such socially 
important tasks as promoting employment of the popula-
tion, protecting children and combating drunkenness and 
drug addiction. The approaches laid down in these instru-
ments meet the requirements of justice and are socially jus-
tified. 

In addition, before the Committee, a Government repre-
sentative welcomed the opportunity to provide information 
on the application of the Convention by Belarus. In her 
opinion, the comments of the Committee of Experts were 
balanced, which could be explained by the fact that during 
consultations with ILO experts during the Technical Advi-
sory Mission, the Government had been able to explain in 
detail its position on each legislative text and the Govern-
ment’s voice had been heard. The Committee of Experts 
had not pointed to violations of the Convention, but rather 
had requested the Government to continue to provide in-
formation on the implementation of the legislation in prac-
tice. Three legislative texts were mentioned by the Com-
mittee of Experts. In that respect, she indicated that Presi-
dential Decree No. 3 on the prevention of dependency on 
social aid had been fundamentally altered. On 25 January 
2018, Presidential Decree No. 1 had been adopted, pursu-
ant to which a revised version of Decree No. 3 had been 
issued under a new title – “On the Promotion of Employ-
ment of the Population”. As part of the implementation of 
the new Decree, ambitious and complex measures would 
be taken that went beyond the remit of the regional em-
ployment services. Other interested parties would need to 
be involved and their work coordinated. To that end, a per-
manent committee would be set up in each region, bringing 
together representatives of the executive authorities, local 
councils and public associations. The main way in which 
people would be encouraged to take up lawful labour ac-
tivities was through a large-scale public information cam-
paign to explain the guarantees offered by labour and social 
legislation. She further recalled that in 2016, when the 
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Conference Committee had first discussed Presidential De-
cree No. 18 of 24 November 2006 on supplementary 
measures for state protection of children from “dysfunc-
tional families”, the Government had provided detailed in-
formation on the objective pursued by the legislation and 
its application in practice. Decree No. 18 had also been dis-
cussed in detail with the experts of the ILO Technical Ad-
visory Mission. Thus, the Office had already been given all 
the necessary information. She recalled that Decree No. 18 
provided for a mechanism to employ parents whose chil-
dren had been taken into State care. Job placements were 
arranged at workplaces identified in coordination with the 
local authorities. The list of organizations where such par-
ents could be employed was drawn up and periodically re-
viewed in accordance with the decisions of the regional ex-
ecutive committees and the Minsk municipal executive 
committee. Finally, the Committee of Experts had exam-
ined Law No. 104-3 of 4 January 2010 on the procedures 
and modalities for the transfer of citizens to medical labour 
centres and the conditions of their stay, and the information 
submitted by the Government in this regard. In 2016, the 
Committee had suggested that the Government engage in a 
detailed discussion with ILO experts regarding the legisla-
tive texts mentioned in the Committee’s conclusions. This 
discussion had taken place. No violations had been identi-
fied.  

The Worker members indicated that the case had been 
double footnoted and discussed at the 2016 session of the 
Committee and an ILO Technical Advisory Mission re-
quested by the Committee had taken place in June 2017. 
Belarus was again on the agenda of the Committee, not be-
cause of an overall improvement, but for shortcomings 
with regard to its application of the Convention. Firstly, the 
repeal of Decree No. 9, which had prevented workers in the 
wood processing industry from exercising their right to 
freely leave their jobs, was noted as a positive point. In that 
regard, more information needed to be provided on the 
practical consequences of the withdrawal of the Decree, 
and on whether it had indeed led to improvements in the 
sector. However, many important points still posed serious 
problems of compliance with the Convention. Urgent ac-
tion was still needed in order to bring the legislation into 
line with the Convention. Decree No. 3 provided that Bel-
arusian citizens who had not worked for at least 183 days 
in the past year should pay a special tax to finance public 
expenditure. The Government had justified this measure on 
the grounds that these citizens, as they did not work, did 
not pay taxes on their labour income during the period in 
question. Those who were not able to pay this special tax 
were liable to sanctions, either in the form of a fine or ad-
ministrative detention involving compulsory community 
service, following a decision by the civil court, not the 
criminal court. Moreover, the functioning of the labour 
centres where the persons concerned performed work was 
very opaque. No form of external control seemed to be ap-
plicable to what took place within them. It was thus im-
portant for health and safety inspectors to be able to carry 
out checks on the working conditions in these centres. In 
reality, this policy represented an additional punishment, 
which simply criminalized poverty. Not only were workers 
affected by poverty, but they also had to suffer the sanc-
tions of the public authorities who made workers pay for 
their own policy failures. As previously noted, this was, in 
effect, a poverty tax. The Government was thus called upon 
to review this policy and to make real efforts to combat fi-
nancial insecurity and poverty rather than penalizing the 
vulnerable and the poor. The difference was fundamental. 
The Government had announced that Decree No. 3 had 
been withdrawn and replaced by Decree No. 1 of 2018. Ac-
cording to the Belarusian Congress of Democratic Trade 
Unions (BKDP), Decree No. 1 still contained numerous 
discriminatory provisions against persons who were out of 

work, in particular by depriving them of free or reduced 
prices for certain services. The policy also aggravated gen-
der inequality. When Decree No. 3 had still been in force, 
peaceful protests had taken place. It was of particular con-
cern that citizens, including members of independent trade 
unions, who had participated in these peaceful protests, 
faced reprisals in the form of administrative sanctions and 
legal prosecutions. The restrictions on the right to peaceful 
protest and the repressive measures taken, were the direct 
consequence of the absence of the freedom of organization 
of trade unions, as had been already pointed out in the con-
clusions of the Commission of Inquiry in 2004. It was to 
be hoped that a new regulation respecting the fundamental 
rights of unemployed citizens would be adopted following 
the repeal of Decree No. 3, and that the regulation would 
focus on combating unemployment and not the unem-
ployed. The Government was urged to restore trade union 
rights in full and to consult all social partners in a mean-
ingful dialogue when drafting new regulations. Another 
regulation that conflicted with the Convention was Law 
No. 104-3 of 2010, which provided for procedures and mo-
dalities for transferring citizens suffering from addiction to 
medical labour centres. In these centres, people were sent 
to work for a period of 12 to 18 months. The Government 
had responded that not all addicts were sent to these cen-
tres. Such individuals needed to have been arrested several 
times for disturbing the peace and served with a prior warn-
ing before they were sent to such a centre. According to the 
information provided by the Government, over 8,000 peo-
ple had been sent to medical labour centres since 2016. The 
Government had painted a very flattering picture of these 
medical labour centres as examples of rehabilitation pro-
grammes for people suffering from addiction. However, 
the reality was quite different. These centres appeared to 
be places where vulnerable people were forced to work, 
when they should really be receiving genuine medical and 
social support.  

There was also Decree No. 18 of 2006, which was de-
signed to enable the withdrawal of children from the cus-
tody of parents with an immoral lifestyle, who suffered 
from addiction or who were unable to raise and care for 
their children. Such parents were expected to contribute to 
the costs incurred by public institutions for the care of their 
children. Parents who found themselves in such a situation 
and were unable to reimburse the costs might be sentenced 
to work. Even parents who were already working faced the 
risk of work being imposed on them. This decision might 
even lead to the persons in question being dismissed from 
their jobs, thus leaving them entirely subject to the arbitrar-
iness of the public authorities. Such a sentence was sense-
less, counterproductive and disproportionate. Moreover, 
parents who did not comply with the sentence were liable 
to criminal sanctions that could include a period of up to 
two years of community service or corrective labour. Ap-
parently, there was a list of 6,770 companies willing to of-
fer employment to people who were the subject of such de-
cisions. It would be useful to have more information about 
the conditions under which these companies could make 
use of such a vulnerable labour force. The BKDP had also 
reported one case in which Presidential Decree No. 18 was 
used for political purposes: parents whose political views 
opposed the authorities had been deprived of the custody 
of their children, despite living in a normal and healthy sit-
uation. It was hoped that the Government could provide 
more information in that regard. It was notable that most 
issues regarding compliance with the Convention found 
their source in Presidential Decrees. It appeared that de-
crees occupied a higher place in the hierarchy of the Bela-
rusian legal system than laws. This concentration of pow-
ers seemed to lead to too many authoritarian excesses that 
were putting Belarus at odds with many international 
standards, including Convention No. 29. The Government 
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was thus invited to involve the social partners in matters 
relating to social legislation. Decree No. 29, which had 
been pointed out by the Commission of Inquiry in 2004 as 
being especially problematic, was still of great concern to 
the Worker members. The Decree ordered employers to 
transfer all workers to fixed-term labour contracts, and in 
fact nullified the provisions of the Labour Code, which pro-
hibited temporary contracts for any person whose job was 
of a permanent nature. According to Decree No. 29, a 
worker was not free to leave fixed-term employment and 
could request early termination of the agreement only on 
the basis of a limited number of specific reasons, such as 
illness or the violation of labour laws by the employer. In 
practice, the legitimacy of the reason was determined by 
the employer. That suggested that a person working under 
temporary employment conditions could not leave his or 
her job during the term of the contract without the agree-
ment of the employer. This Decree was also used as a tool 
for anti-union discrimination. Transfer to less desirable 
forms of employment had been used to punish activists and 
members of independent trade unions, and a disproportion-
ate number of trade union activists and members had not 
had their contracts renewed when they expired. There was 
a clear link between the flagrant lack of freedom of associ-
ation in Belarus and the use of forced labour.  

The Employer members noted that this case was about the 
relationship between social measures and the general pro-
hibition of forced labour. The Convention required mem-
ber States to suppress the use of forced or compulsory la-
bour in the shortest possible period, although recourse to 
forced labour could be had during a transitional period for 
public purposes, as an exceptional measure. On the basis 
of the Committee of Experts’ observation, this case had 
been reviewed by the Committee in 2016 as a double-foot-
noted case, designating very serious violations. It was to be 
noted with satisfaction that, as observed by the Committee 
of Experts, Decree No. 9 had been repealed. Another text 
reviewed in 2016 had been Decree No. 3, which had put in 
place the payment of labour taxes, and if those were not 
paid, compulsory work. The information provided to the 
Committee of Experts, and now to this Committee, indi-
cated that a new conceptual framework had been adopted 
to amend Decree No. 3. The new framework shifted the 
focus from fiscal measures to the promotion of employ-
ment and the reduction of illegal employment. It should be 
recalled that the Technical Advisory Mission had strongly 
recommended that the text to amend Decree No. 3 should 
be prepared in consultation with the social partners. The 
Employer members requested further information on the 
new conceptual framework with a view to understanding 
its potential relationship to forced labour and urged the 
Government to provide a full report on the amendment pro-
cess as well as its practical and legal implications. With re-
gard to Law No. 104-3, the Employer members had previ-
ously acknowledged the Government’s indication that 
work in medical labour centres was intended to reintegrate 
individuals into society and to provide them with career 
guidance and skills training. At that time, the Government 
had been asked to provide further information regarding 
the obligation to work during confinement. While taking 
note of the complex links between social measures and the 
obligations under the Convention, the Employer members 
asked the Government to provide practical information on 
the placing of individuals in such centres. Decree No. 18 
authorized the removal of children from their families and 
instituted a corresponding requirement for those parents to 
pay for the care of those children. Such parents who were 
unemployed or unable to pay were subject to an obligation 
to work, pursuant to a court ruling. They noted that further 
information would advance understanding of the practical 
functioning of this Decree, as it was important to ensure 

that its application did not exceed the purpose of rehabili-
tation and that it was not used as a method to exact forced 
labour. The Employer members asked the Government to 
review whether the provisions created conditions of forced 
labour in practice, and requested its continued cooperation 
with the ILO.  

The Worker member of Belarus noted with satisfaction 
that the Committee of Experts had noted significant pro-
gress made towards compliance with the Convention. He 
questioned the inclusion of his country, once again, among 
the cases examined by the Committee. In keeping with the 
relevant international standards, the national legislation 
prohibited forced labour. In practice, there were no cases 
of compulsory labour in the country. Regarding several 
legislative texts examined by the Committee of Experts, it 
was important to highlight that Decree No. 3 had been 
amended by new Decree No. 1 in January 2018, following 
broad public consultations, and on the basis of the obser-
vations of ILO experts and the opinion of the Federation of 
Trade Unions of Belarus (FPB) and its member organiza-
tions. The amended Decree focused on two tasks: the pro-
motion of employment and the encouragement of a transi-
tion from the informal to the formal economy. That would 
further allow the Government to better understand in which 
regions labour markets faced difficulties and to establish 
targeted national plans of action to create jobs. At the local 
level, interdepartmental commissions were being created 
to assist individuals to find suitable work. These commis-
sions included representatives of trade unions and other 
public organizations. The legalization of the shadow econ-
omy was a significant concern, as every citizen needed to 
pay taxes. Tax evasion and the concealment of income 
were crimes in any country. All countries had developed 
tools and strategies to confront this phenomenon through 
creation of conditions in which citizens would be employed 
legally. Decree No. 1 required able-bodied citizens, who 
had no objective reason to avoid work, to pay for commu-
nal services at full rates, without state subsidies. It did not 
provide for administrative or criminal penalties that had 
been criticized previously. The new text established sim-
plified processes for creating businesses, which provided 
additional opportunities for self-employment, and for the 
registration of activities of the self-employed and of small 
and medium-sized enterprises. Thus, no further discussion 
was required by the Committee on this subject. Regarding 
Decree No. 18, the objective of which was to protect the 
children removed from “dysfunctional” families, he re-
called that any obligation to work in order to reimburse the 
State for the fees covering the care and education of chil-
dren was decided by the courts. Finally, regarding Law No. 
104-3, citizens suffering from chronic alcoholism, drug ad-
diction or substance abuse and who had been involved re-
peatedly in administrative and other offences were sent to 
special institutions for medical and social rehabilitation. 
This measure was also applied exclusively on the basis of 
a court ruling and was under the control and supervision of 
relevant public bodies; it therefore did not create conditions 
of forced labour. 

The Employer member of Belarus referred to the practical 
steps taken by the Government, which included the repeal 
of Decree No. 9, the acceptance of the ILO technical assis-
tance provided by the Technical Advisory Mission and the 
revision of Decree No. 3 by a new Decree adopted on 
25 January 2018. The new Decree defined a set of 
measures to improve assistance for finding employment for 
those who wanted to work. The main role in implementing 
such measures was assigned to local authorities. The new 
Decree did not provide for the use of forced or compulsory 
labour, nor for the payment of a special fee to finance pub-
lic expenditure. Rather, it created a situation in which it be-
came unprofitable to work illegally. That was not in con-
tradiction with the Convention. The employers in Belarus 
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realized their social responsibility in the processes of the 
labour and social rehabilitation of certain categories of cit-
izens referred to in Law No. 104-3 and Decree No. 18. The 
Law established a way to resolve problems of alcoholism 
and drug addiction. Along with measures of a medical na-
ture, labour was one of the means of rehabilitation. Decree 
No. 18 provided for the State protection of children of 
“dysfunctional” families, ensuring their rights and legiti-
mate interests. Parents who did not work and could not re-
imburse the State for the costs of the care of their children 
were subject to employment by a court decision. Both 
within the framework of the Law, and within the frame-
work of the Decree, labour was not used as a punishment, 
but as an aid for rehabilitation. Employers provided such 
citizens with work, taking into account their state of health 
and, if possible, profession. They organized their voca-
tional education or retraining, and participated in creating 
the necessary housing and living conditions. Despite the 
fact that this imposed an additional burden, employers in 
Belarus considered that both legislative texts were neces-
sary. The existing legislation did not contain elements of 
forced labour and was supported and understood by the 
majority of the population as it aimed at addressing such 
socially important tasks as the protection of children, com-
bating alcohol and drug addiction, and promoting employ-
ment. Employers in Belarus were committed to collaborat-
ing with the ILO and the Committee on a basis of mutual 
understanding and respect. 

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States, as well 
as the former Yugoslav Republic of Macedonia, Montene-
gro, Albania, Bosnia and Herzegovina, and Norway, reit-
erated that cases of forced labour remained a persistent 
phenomenon in Belarus. This case was being discussed for 
the second time since 2016, when the Committee had urged 
the Government to constructively engage with the ILO at 
the highest levels to resolve this issue before its next sitting 
and to avail itself of ILO technical assistance. She wel-
comed the fact that the ILO mission had taken place in 
2017. With regard to compulsory labour imposed by the 
national legislation, she welcomed the fact that Decree 
No. 9 had been revoked and that Decree No. 3 had been 
suspended. She noted with concern, however, that a new 
Decree, replacing Decree No. 3 had been adopted in Janu-
ary 2018. She requested the Government to provide infor-
mation on the purpose of the new Decree and to ensure that 
its provisions did not lead to situations amounting to com-
pulsory labour. Decree No. 18 was also a matter of con-
cern. In that respect, she called on the Government to take 
the necessary measures to ensure that the implementation 
of the Decree did not go beyond the purpose of rehabilitat-
ing “dysfunctional” families, and in particular, that it was 
not used for political purposes. In line with the Committee 
of Experts’ recommendations, she encouraged the Govern-
ment to consider revising the provisions respecting the di-
rect deduction of wages from persons in order to compen-
sate for the expenses of maintaining their children in State 
child-care facilities. Finally, she noted that, pursuant to 
Law No. 104-3, persons interned in medical labour centres 
had an obligation to work or were otherwise subject to pun-
ishment, such as solitary confinement. She thanked the 
Government representative for the information provided 
on the implementation of this Law and on the number of 
persons who had been placed in these facilities and encour-
aged the Government to continue providing such infor-
mation and to indicate whether the decision regarding the 
internment was of a judicial or an administrative nature.  

An observer representing the International Trade Union 

Confederation (ITUC) said that the Government had failed 
to comply with the Committee’s previous request to aban-
don forced labour practices and to bring the legislation into 
conformity with the Convention. The edicts, decrees and 

laws which had introduced forced labour had not been re-
pealed. Those that had been amended had not changed in 
essence. Decree No. 29, which imposed fixed-term labour 
contracts on all workers, continued to operate. Excessive 
use of such contracts amounted to an escalation of forced 
labour as the employees could not resign before the expiry 
of their contracts. Decree No. 5 was still in force. It intro-
duced a stringent criteria for hiring and a disproportionate 
system of punishment and fines, which in practice meant 
that workers’ employment relations became coercive. 
There was now a threat that the provisions of Decrees 
Nos 5 and 29 would be included in the Labour Code, as the 
Government had introduced a draft law to that effect. The 
system of forced labour in medical labour centres, where 
alcoholics were sent, continued to function. Parents whose 
children had been removed were still being forced to work. 
The practice of compulsory “subbotnik” was flourishing. 
Decree No. 3, which had obliged the unemployed to pay a 
fee to the State, which had caused mass protests in the 
spring of 2017, had not been repealed. This Decree had be-
come Decree No. 1, which had replaced the fee with an ob-
ligation imposed upon citizens to pay for state-provided 
services. Forcing the unemployed to work was a violation 
of the Constitution of the country, which provided for the 
right, and not the duty, to work. He concluded by empha-
sizing that compulsory labour did not solve problems, but 
rather created them.  

The Government member of the Bolivarian Republic of 
Venezuela said that forced labour should be eliminated in 
every part of the world. He welcomed the fact that, in its 
2018 report, the Committee of Experts had noted with sat-
isfaction the information provided by the Government, as 
a 2012 presidential decree contested by the Committee of 
Experts had been rendered null and void in 2016. He 
acknowledged the wide range of legislation that had been 
referred to, as well as the fact that Decree No. 3 and Decree 
No. 18 provided for strategies based on the criteria of jus-
tice and were geared towards society. Taking into account 
the Government’s willingness and commitment, the Com-
mittee should bear in mind the positive aspects to be taken 
from the explanations and arguments given in the present 
case. He trusted that the Committee’s conclusions would 
be objective and well-balanced. If that were the case, the 
Government would be able to consider and assess them 
within the framework of the implementation of the Con-
vention, and there would be no need for the case to be re-
considered by the Committee. 

The Worker member of Turkey stated that forced labour 
practices had been diversified under the influence of global 
competition and neo-liberalism and that practices of over-
working and low wages had increased. Evaluation of the 
forced labour situation in a country and the final decision, 
should be based first and foremost on the views of the rep-
resentatives of the labour force in a country. In the context 
of globalization, it was the joint and unavoidable responsi-
bility of all the social partners to tackle the problem of 
forced labour. The information provided by the FPB, the 
main organization representing the workers in Belarus, 
should be the main elements taken into account by the 
Committee. It appeared that no information or document 
had clearly indicated that forced labour existed in the coun-
try.  

The Government member of Turkmenistan welcomed the 
provisions that had been introduced into national legisla-
tion in order to eliminate forced labour. The legislative ac-
tivities, aimed at clarifying and further amending Decree 
No. 3, was a positive response to the previous recommen-
dations of the Committee. The Government’s collaboration 
with the ILO and the social partners with a view to imple-
menting international Conventions and protecting labour 
rights was welcome. The 2017 ILO technical mission to 
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Belarus had demonstrated the commitment of the Govern-
ment to comply with its obligations. Therefore the issue of 
the implementation of the Convention in Belarus should be 
removed from the agenda of the Committee. 

The Worker member of Germany indicated that the right 
to work protected the freedom not to work, as well as the 
right to choose a profession freely. The prohibition of 
forced labour, as provided for in the Convention safe-
guarded that freedom. The Government was violating that 
prohibition to a considerable extent, especially with respect 
to persons living in precarious conditions, such as young 
people, people addicted to narcotic substances, and so-
called “dysfunctional” families. University graduates 
funded from State sources would be assigned to work for 
one to two years after their studies. Those who did not com-
plete this work might be required to compensate the State. 
The European Commission had already criticized this prac-
tice. People addicted to alcohol or other substances were 
admitted to so-called medical labour centres for a period of 
up to a year and a half, if they committed offences under 
the influence of the substances. They were de facto impris-
oned there, and were obliged to work under often inhumane 
conditions. It was completely disproportionate to deprive 
them of their freedom merely on the basis of administrative 
violations. Inhumane conditions at these centres, in some 
cases, amounted to attempted suicide in protest. Children 
whose parents were alcoholics, drug addicts, or were con-
sidered to have “an immoral lifestyle” might be enrolled in 
care facilities operated by the State. If their parents were 
unemployed or unable to pay the full cost for the care, they 
would be compelled to work by a civil court. Such a court 
decision might be grounds for termination of an existing 
employment relationship. If they refused to comply with 
the decision, they faced criminal consequences, which 
could in turn result in forced labour. Children were also 
victims in such cases, as they were also traumatized by the 
separation from their parents. Although the Government 
had now withdrawn Decree No. 3, there was still a constant 
threat of forced labour. This situation was in stark contra-
diction with the basic principles of the Convention. She 
called on the Government to bring its law and practice into 
line with the Convention.  

The Government member of the Russian Federation con-
sidered that the Government of Belarus had taken into ac-
count the comments and recommendations of the ILO su-
pervisory bodies and interacted constructively with the 
ILO and the social partners. Decree No. 9 had been re-
pealed. The Government had also carried out a comprehen-
sive analysis of the national legislation. In 2017, Belarus 
had hosted an ILO technical advisory mission. The Gov-
ernment’s efforts to introduce elements of active labour 
market policies and to create conditions that would encour-
age people to take businesses out of informality could not 
be ignored. Those measures were aimed at the future and 
were in conformity with modern trends in the world of 
work. The steps taken by the Government deserved the 
most positive assessment. The speaker called on the Com-
mittee to take note of the information provided by the Gov-
ernment with satisfaction. 

An observer representing IndustriALL Global Union ex-
pressed his deep concern at the developments taking place 
in Belarus. The problematic issue remained Decree No. 3, 
as revised by Decree No. 1 of 2018. The Government 
claimed that the new Decree would be beneficial to the 
people. However, it was difficult to understand how the re-
vision could be considered as a positive improvement, as 
the new Decree returned to the same logic of punishing un-
employed workers who would have to the pay full cost of 
public services subsidized by the State. In addition, the new 
Decree established a mechanism to collect the private in-
formation of workers, which could be further shared at all 

levels of the State structure. The absence of proper protec-
tion of privacy would likely lead to a higher number of vi-
olations of workers’ rights. In fact, the newly adopted De-
cree would force employees to stay in jobs even if the con-
ditions were precarious and the pay was low. Moreover, 
since August 2018, there had been an obvious effort to 
eliminate independent trade union organizations, including 
member organizations of IndustriALL. The Chairperson of 
the Radio and Electronic Industry Workers’ Union, 
Mr Gennady Fedynich, was subject to prosecution, and 
faced up to seven years of imprisonment. Although the case 
had been officially announced as only related to economic 
reasons, about 800 members of the union had been sum-
moned and questioned as part of the investigation. In addi-
tion, Mr Fedynich was part of IndustriALL’s delegation to 
the 107th Session of the International Labour Conference, 
but was not able to participate in the present sitting, as he 
had been banned from travelling abroad. In light of that 
case and the union’s active participation in the protests 
against Decree No. 3, the criminal prosecutions were a 
clear case of retaliation for the previous union engagement 
in the protests. They were an attempt to eliminate those 
who opposed the new Decree. He thus expected and de-
manded that the Government respect, and guarantee funda-
mental trade union rights in the country. 

The Government member of India appreciated the com-
prehensive update provided by the Government, and wel-
comed its willingness and commitment to constructively 
engage and cooperate with the ILO and to fulfil its obliga-
tions. He requested the Government to continue pursuing 
its efforts to amend the relevant laws in consultation with 
the relevant stakeholders, especially the social partners, 
and to continue providing information on any progress 
made in this regard. He also called on the ILO and its mem-
ber States to fully support the Government and to provide 
any technical assistance that it might seek in this regard. 
The Committee should be a forum for constructive discus-
sion aimed at improving compliance with international la-
bour standards. He reiterated the need for ensuring greater 
transparency, inclusiveness, objectivity, fairness and cred-
ibility in the ILO supervisory mechanism as part of the 
Centenary Standards Initiative. 

An observer representing the General Confederation of 
Trade Unions acknowledged that steps towards implemen-
tation of international labour standards had been taken by 
the Government in coordination with the social partners, 
including trade unions. Legislative processes took time. 
The constructive dialogue that had been established be-
tween the Government and the ILO had led to positive out-
comes beyond the application of the Convention and ex-
tended to the application of other Conventions. They in-
cluded the expansion of the mandate of the national tripar-
tite council, the development of a mechanism for collective 
bargaining in enterprises with several trade unions, and the 
repeal of the 10 per cent membership requirement for es-
tablishing a trade union. These advances did not, however, 
mean that all the problems had been resolved. Inconsisten-
cies in the application of the Convention and the lack of 
conformity between certain national provisions and those 
of the Convention that had been identified by the Commit-
tee of Experts, illustrated the need to pursue dialogue be-
tween the ILO and the Government. He therefore wel-
comed the willingness of the ILO to provide technical as-
sistance and trusted that a positive resolution would be 
forthcoming. 

The Government member of the Islamic Republic of Iran 
noted that the prohibition of forced labour in Belarus was 
enshrined in both its Constitution and its Labour Code. The 
ILO Technical Advisory Mission had visited the country in 
2017. Decree No. 1 had been adopted. The Government 
had demonstrated its willingness to improve the situation. 
He supported the measures taken by the Government and 
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encouraged it to continue taking further measures. He re-
quested the ILO to provide any further assistance to the 
Government in this respect. 

The Worker member of Sudan pointed out that analysis 
of local labour laws showed that there were no provisions 
which would lead to forced labour. Therefore, the legisla-
tion was fully in line with international labour standards. 
Belarus was also fully in compliance with all the interna-
tional Conventions that it had ratified. The ILO Technical 
Advisory Mission had visited the country in 2017 and pro-
vided the necessary technical assistance, which had led to 
the improvement of the relevant legislation. He thanked the 
Government for all its efforts in that regard and for the in-
formation provided to the Committee.  

The Government member of Switzerland expressed con-
cern at the provisions in the national legislation requiring 
certain groups of workers to perform compulsory labour. 
He took note of the work of the Technical Advisory Mis-
sion in June 2017. The changes noted or made in practice 
showed that things were moving in the right direction. The 
Government had assured the mission that public consulta-
tions, including with the social partners, would be held in 
line with the amended version of Decree No. 3. The Gov-
ernment was also invited to continue its efforts to bring its 
lawa and practice into line with international labour stand-
ards, with the involvement of all stakeholders, to continue 
working with the ILO and to provide all the information 
requested on medical labour centres. 

The Government member of China welcomed the infor-
mation provided by the Government. Since the examina-
tion of the case by the Committee in 2016, progress had 
been made in implementing the Convention, including the 
improvement of legislation related to forced labour and of 
the capacity for law enforcement. For example, Decree 
No. 9 had been repealed. Decree No. 3 had been suspended 
and revised. To amend other relevant laws and regulations, 
the Government had undertaken to seek the views of the 
social partners and the public. It was the obligation of 
member States to apply ratified international labour Con-
ventions. To strengthen their capacity in this regard, en-
hanced dialogue and technical assistance was the most ef-
fective approach. He hoped that the ILO would further its 
cooperation with the Government and provide the neces-
sary technical assistance to solve the problem regarding the 
application of the Convention.  

The Worker member of the Russian Federation indicated 
that special attention was paid in the Russian Federation to 
labour rights in Belarus because changes in Belarusian leg-
islation that worsened the situation of workers could have 
an impact on the Russian legal system. He recalled the con-
cerns raised in 2016 regarding the regulation of labour re-
lations in Belarus and the Government’s intention to insti-
tute a fee for non-working citizens which, if unpaid, could 
entail more serious measures, including administrative ar-
rest. Fixed-term employment contracts that offered work-
ers no guarantee of permanent employment were the norm, 
and employers commonly refused to conclude a contract in 
writing with employees. Yet rather than giving the State 
Labour Inspectorate the authority to identify and suppress 
such cases, Decree No. 1 would, as of 1 January 2019, un-
justly inflate utility payments for housing for formally un-
employed citizens. Given the shortage of jobs offering de-
cent working conditions in Belarus, such measures would 
place an additional burden on workers. Fears regarding De-
cree No. 3 had proved justified. As a result of the civil pro-
tests in February 2018, the Decree had been suspended, but 
trade union activists who had participated in the protests 
were still being persecuted on what were considered unrea-
sonable legal grounds, setting the stage for violations of 
workers’ rights of freedom of association. He called on the 
Government to take into account the conclusions of the 
Conference Committee and the Committee of Experts, and 

to make the necessary amendments to bring the legislation 
into line with the provisions of the Convention. 

The Government member of Kazakhstan considered that 
Belarus was on the path of rapid development of social di-
alogue at all levels of social partnership. ILO membership 
allowed the Government to study and apply international 
practices in resolving social and labour disputes, develop-
ing social partnerships, and improving and regulating the 
labour market. The Government cooperated with the ILO 
on various issues, including employment. The information 
provided by the delegation of Belarus was complete. The 
ILO mission in 2017, as well as the latest legislative 
changes, inspired confidence that the Government would 
continue its interaction with the social partners and the ILO 
to resolve all the issues raised by the Committee. Decent 
working conditions could only be created through negotia-
tions and legislation that was in conformity with interna-
tional labour standards.  

The Government member of Cuba thanked the Govern-
ment for the information provided. She emphasized that the 
advisory mission of June 2017 was proof that the Govern-
ment was willing to collaborate with the ILO. She trusted 
that the Government would continue its efforts to improve 
working conditions and ensure better protection for chil-
dren and families, while also considering the legislative 
amendments that were necessary. 

The Government representative thanked the members of 
the Committee for the discussion and indicated that all con-
structive suggestions and comments would be taken and 
examined. Belarus was a consistent supporter of the prohi-
bition and eradication of forced labour. The prohibition of 
forced labour was enshrined in the Constitution as well as 
in section 13 of the Labour Code. Any exception to this 
principle could be permitted only by the courts pursuant to 
the Law on emergency and martial law. She reiterated that 
Decree No. 9 had been repealed, as the Committee of Ex-
perts had noted with satisfaction, and thus, this case should 
be considered resolved. She recalled that Decree No. 29 
had been the subject of criticism by the Committee in 2016. 
The contents of the Decree had been studied by the experts 
during the Technical Advisory Mission, who had informed 
the Committee of Experts of their conclusions. Having an-
alyzed all the necessary information, the Committee of Ex-
perts had chosen not to comment on Decree No. 29. The 
contents of an employment contract, its terms and working 
conditions, were determined by agreement between the 
parties, namely the employer and the employee. Neither 
party had the right to coerce the other party or impose un-
acceptable conditions. The terms of an employment con-
tract should take into account the mandatory minimum 
guarantees established by labour law. Such an approach 
corresponded to internationally recognized practices. The 
comments of the Committee of Experts had become the ba-
sis for additional and thorough analysis by the Government 
of the application of the national legislation. The Govern-
ment had also studied three regulatory acts – Decrees Nos 3 
and 18; and Law No. 104-3 – and had provided detailed 
information on their application, which covered very lim-
ited categories of citizens who, without the active involve-
ment of the State and society, could not return to normal 
life. Providing those individuals with an opportunity to 
work was one of the most important and effective means of 
their social rehabilitation and reintegration. That approach 
was consistent with the position of the Committee of Ex-
perts, which had been indicated in the 1979 and 2007 Gen-
eral Surveys on the Convention, in particular regarding the 
long-term unemployed who did not want to work and, for 
that reason, had no livelihood. In conclusion, she assured 
the members of the Committee that the Government would 
continue to be a staunch and consistent supporter of the 
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principles of the ILO. The Government valued its interac-
tion with the ILO, and was ready for further cooperation to 
improve social and labour relations in Belarus. 

The Employer members acknowledged the submissions 
commending the constructive interaction between the Gov-
ernment and the ILO and the development of social part-
nership and of the labour market. They took note of the 
amendments to certain legislative texts, the Government’s 
explanation of the conceptual changes to Decree No. 3, as 
amended by Decree No. 1, and the repeal of Decree No. 9 
by Edict No. 182 of 27 May 2016. Taking into account the 
submissions regarding the social and rehabilitative value of 
work, they urged the Government to continue to take all the 
necessary measures to suppress the use of forced labour, 
and to refrain from enacting legislation that could amount 
to the use of forced labour. They asked the Government to 
provide the Committee of Experts with information con-
firming the amendment of Decree No. 3 by Decree No. 1, 
as well as details on the operation of the new legal frame-
work and its effect in practice. They further requested the 
Government to submit information on the implementation 
of Law No. 104-3 in practice, including on the number of 
persons placed in medical centres and the compulsory work 
that formed part of this rehabilitation.  

The Worker members thanked the Government repre-
sentative for the information provided to the Committee. 
However, they expressed regret that the Government did 
not appear to realize the serious shortcomings in its regu-
lation in relation to the Convention. In view of the limited 
progress on the points addressed, a number of recommen-
dations that had been made in 2016 needed to be reiterated. 
The Government was urged to take all the necessary 
measures to end forced labour and to refrain from adopting 
legislation that could give rise to forced labour. Many 
groups of the population were likely to be subject to sanc-
tions imposing compulsory work. Particularly vulnerable 
groups were those who had not worked more than 183 days 
over a given period, those who suffered from addiction and 
parents who were unable to take care of their children. In 
this regard, the Government was called upon to ensure that 
its decrees and legislation fully complied with the Conven-
tion, in particular Decree No. 1 amending Decree No. 3, 
Law No. 104-3, Decree No. 18 and Decree No. 29. This 
task should be carried out in close cooperation with all the 
social partners in Belarus. The Government was thus in-
vited to consult all the social partners when developing reg-
ulatory measures to ensure their compliance with the Con-
vention. More attention needed to be paid to the situation 
in medical labour centres. The Government was therefore 
asked to provide the Committee of Experts with infor-
mation on the supervisions carried out by the labour in-
spectorates in these centres. In order to eliminate all forms 
of forced labour, those who had imposed forced labour 
should be prosecuted and, if found guilty, punished with 
dissuasive civil and criminal sanctions. While the repeal of 
Decree No. 9 had been confirmed, the effects of the repeal 
were not yet clear. It would be useful to obtain information 
in this regard in order to assess whether there had been any 
improvement in light of the Convention. Moreover, the sit-
uation regarding freedom of association in Belarus was ex-
tremely worrying. The exercise of this freedom was se-
verely restricted, which did not allow workers to make their 
voice heard effectively. In order to implement all the above 
recommendations, the Government was urged to seek ILO 
technical assistance. In order to speed up the process of 
bringing Belarusian legislation and practice into line with 
the Convention, it was also urged to accept a direct contacts 
mission by the ILO. 

Conclusions 

The Committee took note of the oral statements made by 

the Government representative and the discussion that fol-
lowed.  

Further to the Committee’s 2016 conclusions and the Gov-

ernment’s actions as a result, the Committee noted the Gov-
ernment’s explanation of the conceptual changes to the 
framework of Presidential Decree No. 3 of 2 April 2015 as 

amended by Decree No. 1 of 25 January 2018 and the repeal 
of Decree No. 9 of 7 December 2012 by Presidential Decree 
No. 182 of 27 May 2016. However, the Committee noted with 

concern the possible exaction of forced labour as a result of 
the operation of the other Presidential Decrees, which have 
not been amended. 

Taking into account the Government’s submissions and the 
discussion that followed, the Committee recommended the 
Government to: 

■ continue to take all measures to supress the use of forced 

labour and refrain from enacting legislation that may 

amount to the use of forced labour in full compliance 

with Convention No. 29; 

■ provide to the Committee of Experts information related 

to the operation of the provisions of Presidential Decree 

No. 182 in law and its effect in practice; 

■ provide to the Committee of Experts information con-

firming the amendment of Presidential Decree No. 3 by 

Presidential Decree No. 1, including information related 

to the operation of this new framework in law and prac-

tice; 

■ continue to provide information on the implementation 

of Law No. 104-3 in practice including the number of 

persons who are placed in medical centres and the com-

pulsory work that forms part of this rehabilitation; and 

■ continue to accept technical assistance to ensure contin-

ued measures to achieve compliance with Convention 

No. 29 in law and practice. 
The Committee encouraged the Government to continue to 

constructively engage with the ILO to work to suppress the 

use of forced labour and to report on these measures at the 
next meeting of the Committee of Experts. 

The Government representative indicated that her Gov-
ernment was committed to compliance with international 
labour standards and would send additional information to 
the Committee of Experts to facilitate a better understand-
ing of measures taken to implement the Convention. She 
underlined that the purpose of the measures taken by her 
Government was to combat certain undesirable phenomena 
such as alcoholism and drug addiction through assistance, 
rehabilitation and support services to protect children.  

ERITREA (ratification: 2000) 

A Government representative stated that the observations 
made on 30 August 2017 by the International Organisation 
of Employers (IOE) and the comments made by the Com-
mittee of Experts and the Conference Committee in this re-
gard had been noted by the Government. In 2000, Eritrea 
had ratified both forced labour Conventions and always re-
mained engaged in matters related to the Conventions. The 
Eritrean struggle was not only for independence, but also 
for social justice and ensuring its rights from the colonial 
rulers. Regarding the issue of compulsory national service, 
the Government’s position needed to be reiterated as it had 
been stated in the Conference Committee in 2015. He 
hoped that the discussion would lead to a clear understand-
ing of the issue and a fruitful conclusion. The national ser-
vice programme was at the centre of nation building and 
the upbringing and preparedness of the new generation to-
wards that end. Eritrea had introduced the national service 
programme in 1995 through Proclamation No. 82/1995 
against the backdrop of massive demobilization of the Eri-
trean Liberation Army after independence. In certain ways, 
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it was also seen as a contingent security architecture which 
would allow the young nation to maintain a very small reg-
ular army with the latitude to mobilize the necessary force 
if and when it faced existential threats. The need for a dy-
namic effort for a robust framework of regional security 
and development was also considered essential. In normal 
times, national service by law was limited to 18 months, 
12 months of which were generally spent on public works 
in community or development assignments and the remain-
ing six months on military training in the Sawa Education 
and Training Centre. They were also part of the reserve 
army eligible for recall if and when war broke out or any 
demand arose due to any national security challenge. This 
was compatible with the definition of “normal civic obli-
gation” provided for by Article 2(2)(b) of the Convention. 
The work exacted was aimed at the best interests of the na-
tion and the community, not for the benefit of private com-
panies or individuals. It focused on reforestation, soil and 
water conservation, reconstruction projects and food secu-
rity programmes. Overall, the purpose for which it was 
used was limited to what was strictly required in the pre-
vailing situation as a pre-requisite for the existence of the 
nation. The national service programme had been affected 
by existential external threats over the past 20 years. Ethi-
opia’s continued occupation of sovereign Eritrean territo-
ries constituted a flagrant violation of international law, 
fundamental provisions of the United Nations Charter and 
the 2000 Algiers Agreement signed by the two countries. 
It also constituted a violation of the Eritrean people’s right 
to sovereignty, development and the right to live in peace 
without any threats. However, the international commu-
nity, in particular the United Nations Security Council 
(UNSC), had not taken any appropriate measures to ad-
dress the problem. Consequently, Eritrea had no option but 
to take the necessary measures of self-defence that were 
proportionate to the threat it faced.  

Despite the prevailing challenges, the Government had 
taken various measures to transform the national service 
system and address the unintended consequences. For ex-
ample: (1) the Commission for Demobilization had been 
established in 2001 and had demobilized over 105,000 sol-
diers from national service from 2001 to 2005. The project 
envisaged the full demobilization of the army, but had been 
discontinued when Ethiopia rejected the decision of the Er-
itrea Ethiopia Boundary Commission; (2) large scale de-
mobilization practices had continued on various grounds 
through local resources, especially for women and other 
segments of society; (3) in the past five or six years, all 
graduates of the national service programme had been di-
rectly enrolled in different education institutions and de-
ployed in various areas of work after finishing their studies. 
The one year of community or development service in most 
cases was thus deferred to take place at any convenient 
time. Most of the recent graduates were covered by the new 
remuneration system established in 2016, which had intro-
duced a substantial increase in the salary of the civil ser-
vice; and (4) the communal services were intended to pro-
mote social service and the dignified life of the population. 
Members of the community were frequently consulted 
through the popular local governance system and were in-
volved both as beneficiaries and active participants on the 
need for such services. Due to the prevailing situation de-
scribed repeatedly, national service members were called 
upon to perform non-military activities in the specific cir-
cumstances described, which was confined to genuine 
cases of force majeure. In times of peace, national service 
members did not have any other obligations once they had 
fulfilled their obligation of service for 18 months. The du-
ration of national service had been prolonged due to unre-
lenting threats and a protracted state of belligerency by 
Ethiopia. Therefore, the extended obligations imposed on 
the population in general and national service members in 

particular were compatible with the provisions of Conven-
tions Nos 29 and 105. Neither forced nor compulsory la-
bour had been exacted in the country in violation of the 
Conventions. In terms of the legal and institutional context 
of the State, national service constituted an exception to 
forced labour under article 3(17) of Labour Proclamation 
No. 118/2001, which provided that normal civic obliga-
tions, labour performed as stipulated in the Penal Code and 
communal or development services rendered in the situa-
tion of existential external threats were not considered as 
forced labour. The legitimacy of the ongoing practice of 
qualifying military and non-military service as force 
majeure under Convention No. 29 was thus unambiguous. 
He emphasized that peace, security, human rights and de-
velopment were interlinked and constituted a fundamental 
principle of the international system. The existential exter-
nal threats faced by Eritrea and the failure of the interna-
tional community, in particular the UNSC, to address the 
pertinent threats faced by Eritrea could not be underesti-
mated. The Government of Eritrea categorically rejected 
the allegations made and reiterated its stated position that 
the Committee had to consider these objective realities, 
drop the allegations and continue to expand and strengthen 
engagement with Eritrea in a meaningful way. Regarding 
the IOE’s claim that “the illegal occupation of Eritrean ter-
ritory by Ethiopia does not amount to a genuine situation 
of emergency and, as such, recourse to compulsory labour 
couldn’t be justified”, he stated that it negated the concrete 
reality in the country, the fundamental principle of the in-
ternational system on the interdependence of peace, secu-
rity and development, as well as the provisions of Arti-
cle 1(b) of the Convention. Contrary to the IOE’s assertion, 
Eritrea did not exploit forced or compulsory labour for eco-
nomic development as a systemic approach aimed to re-
place the labour system. All forms of compulsory labour 
exacted in Eritrea met the criteria of minor communal ser-
vices. This work, accomplished under the duress of exis-
tential threats, was consistent with the parameters provided 
for in Convention No. 29. Moreover, it also warranted the 
mobilization of labour for the purpose of economic devel-
opment in the context of Convention No. 105. In line with 
the ratified Conventions on forced labour and its abolition, 
and following the border war with Ethiopia, the Committee 
had requested Eritrea to provide reports and information, 
indicating that work exacted from the population as part of 
compulsory national service in Eritrea was equated to 
forced labour. The Government of Eritrea had provided 
several written reports and information to the Conference 
Committee and the Committee of Experts indicating that 
no forced labour had been practiced in the Bisha Mine. In 
conclusion, he hoped that all the efforts made so far, in-
cluding the information included in this statement, would 
instil an objective understanding of the prevailing reality 
leading to the termination of unwarranted allegations of 
forced labour and related observations. He also reiterated 
the Government’s commitment to continue its engagement 
with the relevant bodies in the future. 

The Worker members recalled the gravity of the issue and 
the inability of the Government to resolve it satisfactorily, 
even though the use of forced labour in Eritrea had already 
been discussed during the 104th Session of the Interna-
tional Labour Conference in 2015, since when the Govern-
ment had not requested technical assistance from the Of-
fice. The alarming events reported in 2015 (murders, tor-
ture, kidnappings, inhuman detention conditions) remained 
the same in 2018 and had been confirmed by many inter-
national bodies, such as the United Nations Commission of 
Inquiry on Human Rights in Eritrea in June 2016, and the 
Special Rapporteur on the situation of human rights in Er-
itrea in June 2017. Poor diplomatic relations with Ethiopia 
could not be used to justify the serious violations that were 
occurring. It was to be hoped that the Committee’s 2018 
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discussion would convince the Eritrean Government to 
make every effort to bring its legislation and practice into 
line with the Convention. Compulsory national service, 
pursuant to the Proclamation on National Service No. 82 of 
1995 and the 2002 statement concerning the Warsai 
Yakaalo Development Campaign (WYDC), remained the 
source of the problem. Although national service was time-
limited in theory, the WYDC had allowed conscripts to be 
mobilized for an unspecified period. Moreover, national 
service involved various activities, such as construction 
and agriculture, that were not purely military and therefore 
fell outside the scope of the exception provided for in Ar-
ticle 2(2) of the Convention. As the Committee of Experts 
had recalled, that condition was explicitly intended to pre-
vent the requisitioning of conscripts for the performance of 
public works or development work. However, it had been 
reported that some conscripts had been made available to 
private enterprises, particularly in the mining sector. The 
Abolition of Forced Labour Convention, 1957 (No. 105), 
also prohibited the exaction of forced labour as a method 
of mobilizing and using labour for the purpose of economic 
development. That was how Convention No. 29 should be 
interpreted. One of the stated objectives of the WYDC was 
precisely “investing in development work of our people as 
a potential wealth”, that is, promoting economic develop-
ment. A further exception to the prohibition of forced or 
compulsory labour provided for in the Convention was 
force majeure, defined in a restrictive manner as a sudden, 
unforeseen happening calling for instant counter-measure. 
However, in view of the extremely long periods for which 
the workforce was required, it could not be considered that 
the Eritrean Government was mobilizing a large proportion 
of its population to deal with a sudden and unforeseeable 
event. It could not, therefore, invoke the force majeure ex-
ception. The Government took the view that such measures 
were intended to prevent future instances of force majeure. 
Such an interpretation, quite apart from being incompatible 
with the unpredictable nature inherent in force majeure, 
was unacceptable, as it would allow States to take measures 
that seriously restricted fundamental rights against the pos-
sibility of a hypothetical force majeure, which would set a 
dangerous precedent.  

The institutionalization of forced labour was evidenced 
by the serious penalties incurred by Eritreans who sought 
to avoid the obligation, including prison sentences, suspen-
sion of rights, reprisals against family members, and non-
renewal of trading licences. Forced or compulsory labour 
was defined in Article 2(1) of the Convention as all work 
or service which was exacted from any person under the 
menace of any penalty and for which the said person had 
not offered himself voluntarily. The Worker members reit-
erated their concern with regard to the impact of the 
WYDC on women and children. Although the law stated 
that national service was to be performed from the age of 
18, various reports indicated that almost one third of new 
conscripts in military training centres were below that age. 
Students who completed their studies were obliged to sub-
mit to intensive military training in SAWA and then to con-
tinue their studies under military authority. They were then 
transferred directly to the national service programme. 
Very often students had to work in agriculture, sometimes 
for up to one or two months, in addition to their military 
training and their studies. Women were particularly vulner-
able to harassment and sexual violence. They were also 
forced to perform domestic work for officers, in addition 
to their work in the framework of their compulsory military 
service. It was regrettable that the measures taken to demo-
bilize conscripts and reintegrate them into the public ser-
vice, including through the determination of a wage scale 
for those who had fulfilled their obligations and the estab-
lishment of a specific status for them, had been abandoned. 
It was to be hoped that the Government would relaunch that 

process. The Government’s statement that the objectives of 
the WYDC were confined to what was strictly necessary to 
respond to the requirements of the national situation were 
tantamount to adding a criterion to the text of the Conven-
tion by making use of the concept of proportionality to jus-
tify violations of the fundamental rights of the population. 
However, the issue of proportionality only arose in the con-
text of force majeure, which could not be invoked in the 
present case. The observations of the Committee of Experts 
and of the Conference Committee were reinforced by those 
of other organizations. The Human Rights Council had 
called on Eritrea to engage in far-reaching legal and insti-
tutional reform. In June 2017, the Special Rapporteur had 
been obliged to note that the Government had not made any 
effort to give effect to the recommendations of the Com-
mission of Inquiry. The same applied to the recommenda-
tions that the Conference Committee had made to the Gov-
ernment in 2015. Compulsory national service, as currently 
implemented, was a violation of the fundamental rights of 
the citizens of Eritrea. It was necessary to give effect to the 
recommendations made by the Committee in 2015, and to 
those of the Commission of Inquiry of the United Nations 
Human Rights Council to repeal the 1995 Proclamation on 
National Service and to bring an end to the WYDC. The 
Government was invited to consider ratifying the Protocol 
of 2014 to the Forced Labour Convention, 1930, which 
would usefully supplement the policy of dismantling 
forced labour that needed to be adopted.  

The Employer members recalled that the case essentially 
involved two national instruments that violated the Con-
vention, namely the Proclamation on National Service 
No. 82 of 1995 and the 2002 Declaration on the Warsai 
Yakaalo Development Campaign (WYDC). While con-
scription into military service was initially limited to 
18 months, the war between Eritrea and Ethiopia had led to 
a lifting of the cap. According to the Government, national 
service was intended for both military and development 
purposes. In other words, conscripts could be used in a va-
riety of activities, some of which were purely of a develop-
mental and/or economic nature. However, under the Con-
vention, the use of involuntary labour for non-military 
work was only permitted in very limited circumstances. 
When discussing the case in 2015, the Conference Com-
mittee had been highly concerned at the continued state of 
forced labour in Eritrea and urged the Government to seek 
ILO technical assistance to ensure compliance with the 
Convention. Following the Committee’s 2015 conclusions, 
both the IOE and the International Trade Union Confeder-
ation (ITUC) had made observations in which they ex-
pressed concern at the situation. Noting with regret the 
Government’s failure to provide a report, the Committee of 
Experts had strongly urged the Government to take the nec-
essary measures to bring an end to the generalized and sys-
tematic practice of the exaction of compulsory labour from 
the population in the context of the obligation of national 
service. In 2017, the Committee of Experts had adopted an 
observation, based on the observations by the IOE and re-
sponses thereto provided by the Government. The IOE em-
phasized the urgency of bringing an end to forced labour in 
Eritrea, and observed that, despite the commitment to work 
towards that goal, the Government had not sought ILO 
technical assistance nor demonstrated any will to cooperate 
with the ILO. The Government reiterated that demobiliza-
tion had been interrupted and national service prolonged 
because of the need to take action vis-à-vis Ethiopia’s state 
of belligerency. Moreover, the Government was adamant 
that the work exacted from the population under the 
WYDC was limited to the benefit of the community, and 
was not for the profit of private companies or individuals. 
Consequently, according to the Government, there was no 
systematic practice of compulsory labour. In its observa-
tion, the Committee of Experts noted that, according to the 
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latest reports of the bodies appointed by the United Nations 
Human Rights Council, the Government had still not taken 
steps to reform the national service programmes. The Com-
mittee of Experts also noted with deep concern that there 
was no progress by the Government to harmonize its law 
and practice with the Convention. While it was understand-
able that the Government wanted to be prepared to defend 
its borders, it had ratified Convention No. 29, which placed 
limits on the permissibility of some actions. National legal 
instruments needed to be harmonized with the provisions 
of ratified international labour standards. The Govern-
ment’s statement in reply to the observation confirmed that 
conscription went beyond the limit of 18 months, and mil-
itary conscripts were used to perform non-military work or 
activities, including economic activities supposedly for the 
benefit of the community. However, the interpretation of 
the facts was controversial. Both the Conference Commit-
tee and the Committee of Experts had repeatedly found that 
the situation in Eritrea amounted to forced labour and was 
in conflict with the Convention, whereas the Government 
believed that the conscription programme and the non-mil-
itary activities performed under the WYDC were justifia-
ble as exceptions under Article 2 of the Convention. The 
Government had also highlighted that it had taken steps to 
reduce national service by enrolling many conscripts into 
the civil service, with improved remuneration. While the 
Government’s efforts could demonstrate its intention to 
follow through on its commitments on demobilization, 
there were still concerns about those who remained in ex-
tended national service, and those who were used in com-
pulsory non-military work. If the Government was com-
mitted to complying with its obligations under interna-
tional law, it needed to take the necessary steps to amend 
or repeal the national instruments that were in conflict with 
the Convention. Regardless of their justification, the Proc-
lamation on National Service and the WYDC violated the 
Convention. In conclusion, the delay in harmonizing na-
tional law and practice with the Convention, the number of 
observations and recommendations by the Conference 
Committee, the Committee of Experts and other interna-
tional bodies, and the Government’s continued failure to 
seek assistance from the ILO in that regard justified view-
ing this case as a serious case of non-compliance. 

The Worker member of Eritrea thanked the Committee 
for giving him the opportunity to intervene and correct cer-
tain misconceptions about his country. He expressed con-
cern at the prescriptive approach taken by the Committee 
of Experts and the IOE concerning the application of the 
Convention by Eritrea, without having any discernible ev-
idence of the allegations and without considering the real-
ity in Eritrea. Eritrea’s genuine approach on grass-roots in-
digenous development had not been understood. Without 
visiting the country, it was virtually impossible to under-
stand the Eritrean reality, the spirit of community belong-
ingness and the people’s passion for peace, stability, 
growth and prosperity. Eritrea had its unique vision for the 
future. The country was indeed still facing socio-economic 
development challenges and was ravaged by war and geo-
political agendas. However, despite all the hardship, it had 
managed to retain the most cherished values – honesty, in-
tegrity, hard work, community and civic duties, for sustain-
able nation building. It was hoped that the success achieved 
in implementing the Millennium Development Goals 
would be further extended during the realization of the Sus-
tainable Development Goals. Regarding the allegations of 
forced labour, it was inconceivable that a country that was 
born from the painful struggle for its self-determination 
and human rights could allow the violation of the human 
rights of its people, including the systematic use of forced 
labour in contravention of the country’s values and the 
principles of the Convention. Eritrea had ratified all the 
fundamental ILO Conventions, except the Worst Forms of 

Child Labour Convention, 1999 (No. 182), which was un-
der consideration, and was fully committed to their imple-
mentation. The principles of the Conventions were en-
shrined in the Labour Law, No. 118 of 2001. Eritrean trade 
unions were active, also in cooperation with international 
confederations and with the ILO, to protect workers’ rights. 
In order to discuss the Decent Work Agenda and in partic-
ular forced labour and labour migration in Africa, an Inter-
national Solidarity Conference had been organized, in col-
laboration with the ILO, in Asmara in March 2016, which 
had been attended by more than 25 national trade unions, 
the ITUC and the Organization of African Trade Union 
Unity (OATUU). Participants at the conference had vis-
ited, inter alia, the Bisha Mine. Following the visit, many 
of the employees of the Bisha Mining Company had been 
unionized. He added that a formal response had been pro-
vided in response to the report of the Commission of In-
quiry on human rights in Eritrea, specifying that, in com-
pliance with Article 25 of the Convention, the illegal exac-
tion of forced labour or compulsory labour was punished 
as a penal offence in Eritrea under the Penal Code, and that 
section 3(7) of the Labour Proclamation No. 118/2001 pro-
vided that the obligation of national service did not consti-
tute forced labour. Eritrea made use of the exceptions un-
der Article 2(2) of the Convention, which included com-
pulsory military service, as well as work which formed part 
of the normal civic obligations of Eritrean citizens. Eritrean 
trade unions also regularly ensured compliance with Arti-
cle 9 of the Convention. While disagreeing with the obser-
vations of the Committee of Experts, which equated na-
tional service to forced labour, he reiterated his commit-
ment to preventing any such practice should it occur in fu-
ture. It was to be hoped that the Committee would engage 
in genuine dialogue with all partners to obtain real infor-
mation about the situation in Eritrea. 

The Employer member of Eritrea stated that it was a pro-
cedural violation for the IOE to submit observations on Er-
itrea to the Committee of Experts without having consulted 
the Employers Federation of Eritrea (EFE), as a member of 
the IOE. The allegation therefore had neither legitimacy 
nor credibility. It was factually baseless. He therefore 
called on all IOE members to join the EFE in rejecting the 
unrealistic allegation. The issue of forced labour in the na-
tional service programme had been raised in 2015 by the 
ITUC and then by the IOE in 2017 without substantive in-
formation from their respective affiliates. As a matter of 
fact, the Government was continuously taking measures to 
mitigate the economic burden of national service members 
and other employees. At the end of 2015, a new salary scale 
had been introduced for members of national service, and 
demobilization was underway. The report of the United 
Nations Special Rapporteur, on which the Committee of 
Experts had based its comment, was highly debatable and 
lacked credibility on many grounds. In general, the allega-
tion was outdated and lacked information on the recent de-
velopments regarding the issue under discussion.  

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Albania, Bosnia and Herzegovina, Norway, the former 
Yugoslav Republic of Macedonia and Montenegro, em-
phasized that the promotion and universal ratification and 
implementation of the core labour standards was part of the 
European Action Plan on Human Rights, adopted in July 
2015. Eritrea was a Party to the Cotonou agreement, the 
framework for cooperation with the European Union which 
required Parties to respect democracy, the rule of law and 
human rights principles, including the abolition of forced 
labour. The Proclamation on National Service and the 
WYDC of 2002 did not comply with the Convention as 
they established a generalized and systematic practice of 
the exaction of compulsory labour from the population. 
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She noted with deep concern that a large part of the popu-
lation could be forced into conscription, that work could be 
required for an indefinite and arbitrary period of time, and 
that much of this work went far beyond the exceptions au-
thorized by the Convention. She deeply regretted that, de-
spite previous recommendations of the Conference Com-
mittee and the Committee of Experts, the Government had 
not taken any measures to amend or repeal the legislation. 
The threat of war should not be taken as a justification to 
compel a population to undertake compulsory labour for 
purposes outside the scope of military service or beyond 
genuine cases of emergency or force majeure. She urged 
the Government of Eritrea to tackle this situation and re-
spond positively to the ILO’s offer of cooperation and tech-
nical assistance and recalled that the EU remained ready to 
assist Eritrea in meeting its obligations in terms of democ-
ratization, human rights and the rule of law, and to support 
its economic and sustainable development. 

The Worker member of Nigeria, also speaking on behalf 
of the Organisation of Trade Unions of West Africa 
(OTUWA), recalled that Nigeria had operated a one year 
national service programme which had been instituted after 
Nigeria’s civil war, while that of Eritrea was linked to its 
conflict with Ethiopia. However, Nigeria’s national service 
programme did not exact forced labour. Its objective was 
for youth to appreciate the essence of patriotism as well as 
to consolidate national unity and to provide them with first-
hand work experience. The Government of Eritrea was 
urged to avail itself of ILO assistance to effectively reform 
and transform its national service legislation and practices 
to promote youth social and economic empowerment in ac-
cordance with the Committee of Experts’ recommenda-
tions. Nigeria had a similar experience of a disagreement 
with a neighbouring State, and the conflict had been re-
solved amicably with the assistance of the international 
community. In response to the appeals made by Eritrea, he 
called for robust technical assistance through the ILO to 
coordinate an inter-UN agency process for effective fol-
low-up to the peace accord to end the situation of “no war 
no peace”. 

The Government member of Sudan thanked the Govern-
ment of Eritrea for its great interest in workers and labour 
matters, as well as in the comments of the Committee of 
Experts. She affirmed that: (a) the Convention provided 
that national service was not considered as forced labour 
when a State was confronted with an emergency; (b) the 
tripartite constituents in Eritrea had taken action through a 
number of initiatives taken by the Eritrean Workers’ Con-
federation and sought the resolution of the issue with the 
Government following the observations made by the 
ITUC; and (c) it was important to welcome and praise the 
positive developments undertaken by the Government of 
Eritrea. She suggested that it would be better to stop raising 
the issues mentioned in the observation of the Committee 
of Experts altogether and to work jointly with Eritrea to 
support it in implementing international labour standards. 

The Worker member of South Africa echoed the concerns 
of the Worker members over the indefinite military service 
for conscripts and the lack of viable socio-economic oppor-
tunities for youth. Prolonged national military service was 
the primary reason for fleeing Eritrea: in 2016 and 2017, 
Eritrean refugees had constituted the fifth largest group of 
arrivals in Europe via the Mediterranean Sea. According to 
the International Organization for Migration, 1,184 Eritre-
ans had arrived by sea in Europe since the beginning of 
2018. The United Nations estimated that one tenth of the 
Eritrean population had fled in recent years. The situation 
was alarming and the lack of individual and collective eco-
nomic activities could not be sustained. However, by ex-
ploiting conscripts for civil and economic purposes, the 
Government was contravening international law. Working 
for up to 15 years, without income, in the context of so-

called civic obligations and national duty and under a fa-
çade of perpetual military duties could no longer be toler-
ated. The 2017 report of the Special Rapporteur on the sit-
uation of human rights in Eritrea indicated that Eritrea’s 
national service programmes “continued to be arbitrary, 
extended, and involuntary in nature, amounting to enslave-
ment, as per the findings of the Commission of Inquiry”. 
The new measures to demobilize conscripts and to rehabil-
itate them in the national civil service, including the intro-
duction of a salary scale was encouraging, but not suffi-
cient. Such efforts needed to be further strengthened and 
extended and include the adoption of a broader employ-
ment and poverty eradication policy in both the public and 
private sectors. The Government should therefore be urged 
to accept the ILO’s technical assistance to develop a time-
bound plan of action. 

The Government member of Algeria noted with satisfac-
tion the new measures adopted to organize national service 
and vocational training within the framework of the coun-
try’s development programme, in spite of a very difficult 
situation. He encouraged the Eritrean Government to con-
tinue its efforts to meet its obligations under the Conven-
tion, in collaboration with the ILO. 

The Worker member of Zambia stated that allegations of 
violations of workers’ and human rights as serious as 
forced labour needed to be based on solid facts and infor-
mation. A team of 25 international trade unionists had trav-
elled to Eritrea in 2016 and visited the Bisha Mine, in rela-
tion to which allegations of forced labour had been made. 
No incidents of forced labour had been observed. However, 
in view of the serious allegations, the Conference Commit-
tee, the Committee of Experts and other interested parties 
should undertake a fact-finding mission to Eritrea to: 
(a) gather first-hand information on the current situation; 
(b) objectively assess the progress made by the country in 
the area of human and trade union rights; and (c) identify 
challenges and propose the way forward for further im-
provement in these areas. All trade unions and international 
organizations were urged to continue supporting the Na-
tional Confederation of Eritrean Workers in capacity build-
ing and international trade union solidarity. 

The Government representative called for a complete un-
derstanding of the issue which could lead to a real solution. 
It was sad to hear comments that the force majeure in the 
country was false, when the issue of the national service 
programme was directly related to the extensive occupa-
tion of Eritrean territory by Ethiopia. Peace was a precon-
dition for implementing international labour standards and 
occupation did not allow for that to happen. In this context, 
solidarity was essential for development. The fact that na-
tional service members had participated in non-military ac-
tivities was not denied by the Government. However, it had 
been performed due to the force majeure, not for the pur-
pose of economic development. Eritrea would not have im-
posed forced labour on its own population; on the contrary, 
it wanted to abolish forced labour altogether. However, 
even if legislation was amended, the root cause of the prob-
lem would still remain, namely, the occupation of Ethiopia, 
which needed to be addressed. The discussion based on the 
unwarranted allegations did not help Eritrea to apply inter-
national labour standards. The Government did not reject 
any technical assistance, provided that it addressed the root 
causes of forced labour and led to peace and re-stabiliza-
tion. Considering the seriousness of the circumstances 
which were not fully understood by others, Eritrea had had 
to take unilateral action. Furthermore, Eritrea had started 
and would continue to improve the situation. In this regard, 
the measures undertaken included the introduction of an 
adequate salary scale for members of the national service 
and the rehabilitation of former national service members 
within the civil service. The WYDC had only been imple-
mented between 2006 and 2015 and had been terminated 
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since then. It was also necessary to clarify that the allega-
tion of the involvement of children under 18 years was not 
true.  

Another Government representative highlighted the pro-
cedural issue regarding the submission of the IOE’s obser-
vations. The fact that the EFE, as a member of the IOE, had 
not been consulted before the submission of the observa-
tions to the Committee of Experts needed to be taken into 
consideration. He added that, considering the reconstruc-
tion and development process of European countries in his-
tory, Eritrea should not be treated differently. Due to the 
continuation of force majeure, there was no alternative to 
the national service programme. For the same reason, no 
specific time frame could be established in this regard. In 
conclusion, he again underlined that Eritrea was willing to 
engage with the international community and was open to 
the technical assistance proposed. However, mutual trust 
was vital and any cooperation should come with a better 
understanding of the real situation in Eritrea. 

The Worker members thanked all speakers and the Gov-
ernment representatives from Eritrea for the information 
they had provided to the Committee. Although peace, sta-
bility and rights were closely linked, it was regrettable that 
the Eritrean Government had cited in its defence the diffi-
cult diplomatic situation with neighbouring Ethiopia to jus-
tify its institutional abuses against the Eritrean population 
and the denial of basic human rights. It was also regrettable 
that the Government continued to understate and deny the 
very serious violations in question. It was necessary to put 
an end to open-ended national service by suspending the 
WYDC and repealing the Proclamation on National Ser-
vice. It was also important to end the use of conscripts for 
work that was not of a strictly military nature. Many reports 
suggested that conscripts were working for the private sec-
tor, which found in them a labour force that was submis-
sive, because they were oppressed and cheap. That must 
stop. The Government of Eritrea should finally recognize 
that the situation in the country did not allow it to invoke 
force majeure to justify the completion of non-military 
tasks as part of compulsory national service. It should bring 
an end to the military conscription of children, a practice 
which was not tenable in the country or acceptable at the 
international level. The Government should also take ur-
gent measures to protect female conscripts from harass-
ment and sexual violence. The Worker members asked the 
Government to explain the many allegations of killings, 
torture, kidnappings and other abuses within the frame-
work of national service. It was critical for Eritrea to 
change its image as a penitentiary colony. To that end, the 
Government must shut all secret detention centres, guaran-
tee the safety of detainees, ensure they had access to med-
ical treatment and provide adequate detention conditions, 
in accordance with international law. It should also put a 
stop to reprisals against the families of people who had fled 
the country. An independent mechanism should be estab-
lished allowing conscripts to file complaints of mistreat-
ment and obtain redress when they had been harmed within 
the framework of their work obligations. As recommended 
in 2015, the Government of Eritrea should request the ILO 
to provide technical assistance with a view to developing 
an action plan, in consultation with the social partners, to 
revise military service legislation. It should also put in 
place a national employment policy and a policy on eradi-
cating poverty. 

The Employer members concluded that the key to the is-
sue was that the Government recognized that national ser-
vice was taking place, but justified it as the force majeure 
exception under the Convention. In view of its continuing 
non-compliance with the Convention, including with re-
spect to the use of the force majeure exception, the Gov-
ernment was encouraged to avail itself of the technical as-
sistance of the ILO and was urged to cooperate with the 

ILO, including by submitting reports based on the recom-
mendations of the Committee. 

The Government representative raised a point of order 
and stated that the discussion should be limited to issues 
raised under Convention No. 29, while some political is-
sues such as those mentioned by the Worker members, did 
not fall within this scope. He again raised the question of 
whether the IOE had the right to submit observations with-
out having consulted the EFE. He asked for explanations 
from the IOE.  

The Employer members clarified that the IOE had not 
made a complaint to this Committee in relation to the case 
under discussion. 

Conclusions 

The Committee took note of the oral information provided 
by the Government representatives and the discussion that 
followed relating to the large-scale and systematic practice of 

imposing compulsory labour on the population for an indefi-
nite period of time within the framework of programmes re-
lated to the obligation of national service. These members of 

the national service also perform other duties, including a 
whole range of economic activities. The obligation to perform 
compulsory national service was stipulated in the Proclama-

tion on National Service of 1995 and the Warsai Yakaalo De-
velopment Campaign of 2002.  

The Committee noted that the Government has declared 

that the Warsai Yakaalo Development Campaign is no longer 
in force, that a number of conscripts have been demobilized 
and are now under the civil service with an adequate salary. 

In view of these specific circumstances, the Government has 
declared that the exceptions to Article 2(2) of Convention No. 
29 relating to cases of emergency justify the prolongation of 

the duration of conscription beyond the statutory 18 months 
established in the Proclamation on National Service of 1995.  

Finally, the Committee noted the Government’s statement 

that it wished to avail itself of technical assistance. 
Taking into account the Government’s submissions and the 

discussion that followed, the Committee urged the Govern-

ment to: 

■ amend or revoke the Proclamation on National Service 

to bring to an end forced labour; 

■ ensure the cessation of the use of conscripts for the exac-

tion of forced labour in line with Convention No. 29;  

■ avail itself without delay of technical assistance in order 

to fully comply with its obligations under Convention 

No. 29; and 

■ report to the Committee of Experts before 1 September 

2018 on its progress in implementing the conclusions of 

this Committee. 
The Government representative indicated that procedur-

ally, his country had been treated in a different way than 
other countries. As it was not known who had sent obser-
vations to the Committee of Experts on the application of 
the Convention in his country, the allegations should have 
been discarded from the outset. The Conference Commit-
tee had not taken into account the real situation on the 
ground so as to formulate an accurate opinion on the seri-
ousness of the root causes standing in the way of full im-
plementation of the Convention. Consequently, this genu-
ine case of force majeure which was compatible with the 
Convention was not being acknowledged as such. The 
Committee was highly dependent on unrelated and unreli-
able external sources of information and mistrusted the 
Government’s statements concerning, for example, the ob-
soleteness of the WYDC. There was no appreciation of the 
mitigating measures taken by the Government, such as for 
example, the progress made in improving the salary scale 
of the National Service members and integrating them in 
the civil service. The Government would consider ILO 
technical assistance provided the assistance led to address-
ing the root causes of the problem.  
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His Government believed that human rights were indi-
visible, interdependent and universal and remained fully 
committed to them including in the area of labour. Even 
though his Government was engaged to work jointly with 
the ILO on all outstanding issues with technical support to 
mitigate the root causes, he hardly agreed with the conclu-
sions as they were mainly the result of unrealistic infor-
mation that did not reflect reality. 

Labour Inspection Convention, 1947 (No. 81) 

Labour Inspection (Agriculture) Convention, 1969 (No. 129) 

REPUBLIC OF MOLDOVA (ratifications: 1996 and 1997) 

A Government representative said that a complex process 
of reforms was being implemented to bring national legis-
lation, including in the field of labour, into compliance 
with the instruments referred to in the Association Agree-
ment of 2014 between the European Union (EU) and the 
Republic of Moldova. During 2016 and 2017, there had 
been a fundamental reform in the field of state control of 
entrepreneurial activity, including a reduction from 58 con-
trol bodies to 13 authorities and five authorities with regu-
latory functions. The main purpose of the reform had been 
to simplify the control procedures, to move to risk-based 
inspections and to eliminate overlapping competencies 
among control bodies. As a result of the reform, labour re-
lations had been retained under the competence of the State 
Labour Inspectorate, while occupational safety and health 
had been transferred from the State Labour Inspectorate to 
ten sectoral agencies. The Ministry of Health, Labour and 
Social Protection was the central body of the public admin-
istration responsible for promoting occupational safety and 
health policy. The State Labour Inspectorate monitored 
and coordinated compliance, reporting to the central au-
thority the action related to monitoring occupational safety 
and health carried out by the ten sectoral agencies. Under 
the reformed institutional framework, employers in all ar-
eas of economic activity were monitored in the field of oc-
cupational safety and health. In agriculture, this was done 
by labour inspectors from the National Food Safety 
Agency. With respect to the allocation of resources, each 
of the authorities with functions in the field of occupational 
safety and health were responsible for budgetary planning 
to ensure the proper implementation of their labour inspec-
tors’ activities. The State Labour Inspectorate held training 
activities for labour inspection, including those with con-
trol functions in the field of occupational safety and health, 
and four inspectors from three agencies had received such 
training. No interference was permitted in the work of la-
bour inspectors. The Government was in the process of 
drafting legal acts in order to establish the status of labour 
inspectors in accordance with ILO Conventions, to be in-
dependent of changes of government and of improper ex-
ternal influences. Inspectors in the ten authorities had the 
right to require and get the support of experts and special-
ists from other relevant institutions in order to perform oc-
cupational safety and health inspections. The State Labour 
Inspectorate, as a national coordinating body, had the duty 
to elaborate the labour inspection report, with the partici-
pation of the ten competent agencies. 

She indicated that labour inspectors with control respon-
sibilities in the field of occupational safety and health had 
the status of civil servants, except for those who were em-
ployees of the National Energy Regulation Agency and the 
National Regulatory Agency for Electronic Communica-
tions and Information Technology. The Government in-
tended to modify the national legislation to include those 
two agencies. With regard to ensuring a sufficient number 
of inspectors, 36 personnel out of 43 labour inspectors of 
the State Labour Inspectorate had been transferred to six 

newly established authorities with control functions in the 
field of occupational safety and health, including the budg-
ets for their salaries. There were a sufficient number of in-
spectors, and inspectors also had competences in the field 
of activity of the respective agencies. The majority of agen-
cies with occupational safety and health responsibilities 
had territorial offices. While the Law No. 131 on state con-
trol of entrepreneurial activity stated that a planned control 
could only be carried out in an enterprise no more than 
once a year, that did not prevent unannounced controls 
whenever necessary in order to ensure the application of 
labour legislation and occupational safety and health stand-
ards. Law No. 131 had been amended by Law No. 185 of 
21 September 2017, to remove the requirement for prior 
notification of inspections. The number of infringement re-
ports for violations of labour legislation had decreased fol-
lowing the implementation of Law No. 131 in 2013. A six 
month moratorium on labour inspection had been declared 
in 2016. Law No. 185 of 2017 amended the Contravention 
Code to introduce new fines for employers who were not 
meeting their occupational safety and health obligations 
under national legislation. Pursuant to Law No. 140 on 
state labour inspection of 2001 and the Law on safety and 
health at work, labour inspectors were required to keep 
confidential the source of any complaint. The modification 
of the provisions of Law No. 131 removing the requirement 
for prior notification would ensure that the fact that a con-
trol was carried out following a complaint would not be 
disclosed. The ILO mission undertaken in December 2017 
had assisted in focusing on the main issues requiring im-
provement in the occupational safety and health system. 
The Ministry of Health, Labour and Social Protection had 
already undertaken certain administrative and organiza-
tional measures in order to implement the mission’s rec-
ommendations and accelerate the control process in the 
area of occupational safety and health.  

The Employer members recalled that, following a repre-
sentation made in 2013 by the National Confederation of 
Trade Unions of Moldova (CNSM), the Governing Body 
had set up a tripartite committee, the report of which had 
been published in March 2015, and that the decision to 
close the representation at that time had been related to the 
adoption of national measures to give effect, in particular, 
to Articles 12 and 16 of Convention No. 81. ILO technical 
assistance, proposed in 2015, had finally been requested by 
the Government and had been able to begin in February 
2017. The national authorities had wished to verify 
whether their draft reforms of the labour inspection ser-
vices were in conformity with ILO standards. Despite the 
efforts made within the framework of the technical assis-
tance, the Committee of Experts, by proposing to include 
this national situation on the list of cases of serious failure 
on the occasion of the present session of the Conference, 
had given a clear indication of non-conformity. The Em-
ployer members expressed concern at the issues raised by 
the Committee of Experts, namely: the existence of a cen-
tral authority that was still effective and functional to coor-
dinate the various inspection services in the field of occu-
pational safety and health; the reasons for the significant 
decline in the number of infringement reports referred to 
the courts between 2012 and 2016; the restrictions on the 
power of inspectors to carry out inspections without previ-
ous notice; guarantees of confidentiality; the need to take 
measures to ensure that inspections were possible as often 
as necessary; the real discretion of inspectors to decide 
whether or not to initiate immediate legal proceedings; and, 
finally, the issue of the adequate training for labour inspec-
tors in agriculture. Only inspection services which fulfilled 
the criteria of independence, quality and equality of treat-
ment for all economic actors made it possible to ensure 
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good governance in the world of work and were indispen-
sable for effective administration. In a State which re-
spected the rule of law, through labour inspection and an 
appropriate regulatory framework, the business climate 
would stabilize, legal and economic security would in-
crease and the social risks for investors would be more lim-
ited. A sound labour inspection service, which acted prin-
cipally on a preventive and advisory basis, was essential to 
guarantee fair and ethical competition, which encouraged 
investment, economic growth and the resulting creation of 
employment. Although labour inspection services, as re-
quired by Conventions Nos 81 and 98, needed to function 
independently and without restriction in order to ensure the 
effective enforcement of labour regulation, it was also im-
portant for them to be impartial and to operate in accord-
ance with the rule of law. For example, labour inspectors 
should not be dissuaded from imposing fines and effective 
measures needed to be adopted to ensure the absence of 
corruption. The independent and unrestricted functioning 
of labour inspection services was related to guarantees in 
terms of good governance, transparency and responsibility. 

In view of the increasing complexity of labour legislation 
in many countries, employers were not always in a position 
to be able to bring themselves immediately into conformity 
with the whole corpus of social rules. The inspection ser-
vices therefore needed to endeavour to provide support to 
enterprises, on a preventive basis, through the provision of 
information and technical advice on the most effective 
means of giving effect to the legislation. In addition to their 
advisory and preventive functions, the second priority in 
the action of labour inspection services needed to be to 
combat social fraud. Sufficient human and material re-
sources should be provided to the inspection services for 
that purpose, as well as the judicious provision of resources 
to combat economic and social actors which intentionally 
failed to respect the rules of the game. Moreover, inspec-
tors needed to have the necessary qualifications, as well as 
the required independence and ethics, to be able to fulfil 
their role in an effective and appropriate manner. The Em-
ployer members added that the criticisms contained in the 
observations needed to refer to, and be confined to, the spe-
cific rights and obligations set out in the respective Con-
ventions. For example, with reference to paragraph 237 of 
the General Survey of 2006 of the Committee of Experts, 
they considered that it did not appear to be appropriate to 
ensure that a larger number of non-routine inspections were 
undertaken with a view to ensuring the confidentiality of 
the identity of the complainants. Similarly, with reference 
to the issue of immediate legal proceedings, they consid-
ered, in light of Article 17(1) of Convention No. 81, that 
the labour inspection services did not necessarily have ab-
solute discretion to initiate legal proceedings against of-
fenders and that, in light of the national legislation, they 
should give priority to incentive measures, which were 
generally very effective. Finally, inspections without prior 
warning had admittedly demonstrated their effectiveness, 
but they needed to be surrounded by specific rules and 
should be carried out in compliance with fundamental free-
doms and the principle of proportionality. Nevertheless, 
the Employer members reaffirmed that the legislative 
framework in the Republic of Moldova did not yet appear 
to offer all the necessary guarantees. They therefore en-
couraged the national authorities to provide the infor-
mation requested, and to carry out the necessary reforms to 
make their labour inspection services more effective and in 
compliance with the principles of the Conventions.  

The Worker members, in the same way as the Employer 
members, recalled that in June 2013 the CNSM had made 
a representation under article 24 of the ILO Constitution 
alleging non-observance by the Republic of Moldova of 

Convention No. 81. The representation indicated that, fol-
lowing the adoption of Law No. 131, it was no longer pos-
sible for the labour inspection services to carry out inspec-
tions without prior warning as a notice period of five days 
was required. The tripartite committee set up to examine 
the representation had found, in its report approved by the 
Governing Body in 2015, that Law No. 131 was incompat-
ible with the aforementioned Convention. Since then, the 
situation had not improved, and indeed had deteriorated. 
According to the Committee of Experts, although the Gov-
ernment had taken some measures to adapt the national leg-
islation, it still contained provisions that were incompatible 
with the Conventions. While the Government planned to 
introduce some exceptions to the obligation to give five 
days’ notice prior to an inspection, the establishment of ex-
ceptions was not in itself sufficient to meet the require-
ments of the Conventions. It should be noted that Law 
No. 131 withdrew some supervisory competences and 
functions in the area of occupational safety and health from 
the state labour inspectorate and transferred them to ten su-
pervisory bodies, including the National Food Safety 
Agency, the Consumer Protection Agency and the National 
Centre of Public Health. The division of supervisory func-
tions relating to occupational safety and health diluted la-
bour inspection into a larger framework and led to the erad-
ication of specific features. While the Conventions did not 
prevent certain responsibilities regarding labour inspection 
from being assigned to different departments, that was sub-
ject to the condition that the competent authority took 
measures to ensure that adequate budgetary resources were 
made available and encouraged cooperation between the 
different departments. It was therefore the responsibility of 
the Government to provide detailed responses to the obser-
vations of the Committee of Experts in that regard. It was 
particularly important to ensure: the stability of employ-
ment and independence of labour inspection personnel; the 
collaboration of appropriately qualified experts and techni-
cians; a sufficient number of inspectors to allow for the ef-
fective fulfilment of inspection duties; the provision of the 
necessary resources, such as offices and transport; and the 
conduct of inspections that were as thorough as necessary 
to ensure the effective application of existing legal provi-
sions. With regard to the number of infringements referred 
to the courts between 2012 and 2016, which had decreased 
significantly from 891 to 165, the Government was re-
quested to provide explanations of the decrease and infor-
mation on the specific results of the reports referred to the 
courts.  

The reason for the confidentiality of the complaints re-
ceived by the labour inspection services was to protect vic-
tims and ensure that they were not subject to reprisals. As 
the national legislation provided that enterprises had to be 
informed of inspections five days in advance, non-routine 
inspections always followed a complaint, which jeopard-
ized the right to confidentiality. With regard to the fre-
quency of inspections, they recalled that article 15 of Law 
No. 131 provided that each authority exercising supervi-
sory duties must develop an annual inspection plan which 
could not be modified and which specified the inspections 
scheduled for each quarter, without it being possible to 
conduct inspections that were not scheduled. Although the 
Government claimed that the Law provided for a maximum 
of one inspection a year unless, according to the risk-based 
methodology, a greater frequency was required and that 
there was no limit on non-routine inspections, it had to be 
noted, in the same way as the Committee of Experts, that 
non-routine inspections were only authorized under certain 
specific conditions. They finally referred to article 4 of 
Law No. 131 (which provided that inspections carried out 
during the first three years of operation of an enterprise 
must be advisory) and article 5 (under which, in the case of 
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minor offences, the penalties established by the legislation 
on administrative and other offences could not be applied). 
The Worker members considered that such provisions were 
tantamount to handing enterprises a blank cheque, which 
allowed them to break the law as they wished, as they were 
sure that they would not suffer any consequences. It was 
regrettable that, rather than encouraging the establishment 
of sound enterprises, which ensured decent jobs in compli-
ance with health and safety standards, the Government pre-
ferred in practice to promote means of circumventing laws. 
It was also clear that such provisions were contrary to the 
Conventions in question, which provided, subject to certain 
exceptions, that the violation of legal provisions, which in-
spectors were responsible for monitoring, gave rise to im-
mediate legal action, without prior notice, and that it was 
at the discretion of inspectors to assess whether it was nec-
essary to give a warning or advice, or to introduce or rec-
ommend prosecution. In conclusion, the Worker members 
indicated that the legislation on inspection, which had been 
adopted in 2012, had been strongly influenced by the desire 
to create an environment conducive to business, which 
evaded compliance with labour standards. Recalling the 
purpose of the ILO, they referred to the Preamble of the 
ILO Constitution, which recalled that “conditions of labour 
exist involving such injustice, hardship and privation to 
large numbers of people as to produce unrest so great that 
the peace and harmony of the world are imperilled”. There 
was therefore a link between, on the one hand, poor work-
ing conditions – those that were subject to monitoring 
through inspections – and, on the other, the development 
of injustice and hardship. The second lesson arising from 
the Preamble was that poor working conditions prevented 
any social justice and sustained development for all indi-
viduals. That could only be achieved if the right of workers 
to decent working conditions was respected and monitored 
through effective inspection. The attainment of those ob-
jectives was also conditional on the observance of funda-
mental labour rights and principles, and first and foremost, 
freedom of association. Therefore, the dismantling of the 
labour inspectorate under the pretext of creating a condu-
cive environment for business was a short-term calculation 
that ran the risk of seriously damaging cohesion and social 
stability.  

The Employer member of the Republic of Moldova indi-
cated that in November 2013 the National Confederation 
of the Employers of the Republic of Moldova (CNPM) had 
organized a business forum to examine the main obstacles 
for the business environment in the country and had made 
a number of recommendations. The information collected 
had served as a basis for the development of the business 
environment improvement programme and a memorandum 
had been signed with the Government which had served as 
the basis for reforms. Efforts had been made to eliminate 
business restrictions. In the field of business regulation, 
there had been a three-fold reduction in the number of ap-
proval documents and the process of financial and statisti-
cal reporting had been simplified. An institutional reform 
had been carried out, optimizing the number of institutions 
with supervisory powers. The goal of the reform was to re-
duce the burden on economic agents and significantly re-
duce the number of controls of enterprises with a view to 
increasing transparency and predictability in the control 
process. This included a reduction of institutions with su-
pervisory powers; a reduction in the number of approval 
documents; a simplification of labour relations through the 
amendment to the Labour Code; and a simplification of fi-
nancial reporting. With regard to labour inspections, the 
CNPM had, in consultation with the social partners and the 
ILO, found that Law No. 131 was not in compliance with 
Convention No. 81. Certain amendments had to be made. 
However, for these governmental initiatives to support the 

business environment by optimizing the number of institu-
tions, it had been necessary to include the State Labour In-
spectorate in the reforms. He referred to a proposal that had 
been made by the CNPM to create an integrated inspection 
system comprised of the State Labour Inspectorate and the 
National Centre of Public Health, as was the case in several 
other countries, but underlined that the proposal had not 
been supported. Currently, the Republic of Moldova was 
going through a number of transformations. In this regard, 
he eagerly awaited the end of the transitional period in or-
der to assess the outcome of the reforms. 

The Worker member of the Republic of Moldova empha-
sized that compliance with Conventions Nos 81 and 129 
contributed to saving lives. Limitations on labour inspec-
tion functions were unacceptable. Referring to the repre-
sentation made under article 24 of the ILO Constitution by 
the CNSM in 2013 and closed in 2015, he recalled the 
length of time that it had taken for the representation to be 
examined. Occupational accidents, including fatal acci-
dents, had occurred after the adoption of Law No. 131 
which had been related to the absence of labour inspec-
tions. The regulation of occupational safety and health by 
Law No. 131 was in contradiction with the Conventions. 
The Ministry of Health, Labour and Social Protection had 
always supported the position of the CNSM and defended 
compliance with ILO standards. However, the Ministry 
had not been supported by the Ministry of the Economy or 
other parts of the Government. The CNSM had been told 
that the reform had required change and that, following the 
signing of the Association Agreement of 2014, the country 
would have to respect international standards. The tripar-
tite committee set up to examine the article 24 representa-
tion had found that Law No. 131 was not in compliance 
with the provisions of Convention No. 81, and had re-
quested measures be taken to ensure the effective imple-
mentation of Articles 12 and 16 of the Convention. While 
the Government had undertaken to bring the national leg-
islation into line with the provisions of Convention No. 81, 
through the adoption of the Decent Work Country Pro-
gramme 2013–16, Articles 12 and 16 of the Convention 
were not implemented in national legislation. Further, the 
Ministry of Economy had stated that Law No. 131 was in 
conformity with international standards and further 
measures were not needed. The absence of appropriate la-
bour inspection had led to the death of three minors in oc-
cupational accidents. Moreover, in April 2016, a morato-
rium on labour inspection had been introduced. The Com-
mittee of Experts had stated that such a limitation was a 
severe violation of Conventions Nos 81 and 129. Moreo-
ver, the functions of the state labour inspection had been 
transferred to other agencies. He welcomed the fact that, 
very recently, Parliament had amended the national legis-
lation and given back to the labour inspectorate functions 
relating to the investigation of severe occupational acci-
dents. An ILO technical assistance mission had led to a 
number of recommendations on compliance with the Con-
ventions, including with respect to the decentralization of 
the labour inspection system. Further technical assistance 
should be provided to improve the national legislation and 
bring it into compliance with the Conventions. 

The Government member of Bulgaria speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Albania, Bosnia and Herzegovina, Montenegro and Nor-
way, emphasized the fundamental importance of labour in-
spection for promoting decent work. She confirmed the 
commitment to political association and economic integra-
tion in the framework of the EU–Moldova Association 
Agreement with its Deep and Comprehensive Free Trade 
Area (DCFTA), which was based on core values, notably 
respect for democratic principles, the rule of law, good 
governance, human rights and fundamental freedoms, and 
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she welcomed the results of the EU–Moldova Association 
Council held in May 2018. The issue of labour inspection 
in the Republic of Moldova had been examined several 
times by the Committee of Experts, and certain parts of the 
legislation, particularly Law No. 131, had been found to be 
in contradiction with Conventions Nos 81 and 129. The re-
form enacted in 2017, removing occupational safety and 
health from the mandate of the State Labour Inspectorate, 
established a complex system that raised many concerns 
regarding compliance with the Conventions, notably with 
respect to the overall supervision and coordination of oc-
cupational safety and health inspections, the allocation of 
sufficient budgetary and human resources and the profes-
sional qualifications of inspectors, as well as their stability 
and independence. She expressed concern that the new sys-
tem would not deliver equal prevention of occupational 
risks and the protection of health and safety at work to all 
workers in the country. She also further expressed strong 
concern at the restrictions on labour inspection contained 
in Law No. 131, which limited the undertaking of unan-
nounced inspections, as well as the number of inspection 
visits per year. The Law also weakened the system of pen-
alties and jeopardized the confidentiality of complaints. 
The number of infringement reports resulting from inspec-
tions had also dropped significantly in recent years. The 
Government was expected to take the necessary steps to 
bring the national law and practice related to labour inspec-
tion, including in agriculture, into conformity with the 
Conventions, and to avail itself of ILO expertise. The lack 
of an effective system for the enforcement of labour rights 
and standards could result in a breach of commitments un-
dertaken by the Republic of Moldova under its Association 
Agreement (including the DCFTA) with the EU. That in-
cluded commitments to effectively implement in national 
law and practice the core labour standards embodied in the 
ILO fundamental Conventions and to approximate its na-
tional legislation to EU law on labour and health and safety 
at work issues (Article 37 of the Association Agreement). 
The Republic of Moldova had also undertaken to imple-
ment effectively Conventions Nos 81 and 129 in national 
law and practice pursuant to Article 365 of the Association 
Agreement. The Republic of Moldova had further commit-
ted not to lower levels of protection or to fail to enforce 
effectively labour law, as an encouragement for trade or 
investment, pursuant to Article 371 of the Association 
Agreement. She emphasized the need for the Government, 
as well as the ILO, to coordinate closely with all relevant 
international and regional organizations, including the In-
ternational Monetary Fund, the World Bank and the Organ-
isation for Economic Co-operation and Development to en-
sure that the measures taken with regard to labour inspec-
tion were in accordance with ILO Conventions. 

The Worker member of the United Kingdom, emphasized 
that in accordance with Convention No. 81, the existence 
of adequately funded labour inspectorates was a vital com-
ponent in the effective supervision and enforcement of the 
labour legislation, including occupational safety and health 
standards. Referring to the discussion on the case of the 
application of Conventions Nos 81 and 129 by Ukraine, she 
highlighted that governments were increasingly restricting 
the powers and resources of labour inspectorates, under the 
pretext that it would improve the business environment and 
regularize the informal economy. In the Republic of Mol-
dova, the capacity of labour inspectorates had never been 
strong and the number of labour inspectors was limited. 
Recent legislative reform had further undermined the ef-
fectiveness of the system. The adoption of Law No. 131 
substantially reduced the capacity of labour inspectorates 
by limiting the frequency of inspections in individual 
firms, requiring the provision of prior notice and imposing 
limits on unannounced inspections. These changes had led 

to a marked increase in workers’ complaints of labour vio-
lations and accidents in the workplace, by 50 per cent be-
tween 2012 and 2013. Ten work-related deaths had been 
reported in 2013 and there had been a significant increase 
in serious occupational accidents. The Committee of Ex-
perts had concluded that Law No. 131 did not comply with 
the requirements of Convention No. 81 and had made clear 
recommendations in that respect, but no amendments had 
been introduced. Further, in 2016, responsibility for the en-
forcement of labour law and occupational safety and health 
had been separated, leading to a fragmentation of occupa-
tional safety and health-related enforcement and contrib-
uting to the growth in occupational accidents and fatalities. 
The moratorium imposed in 2016 had also paralyzed the 
work of the labour inspectorate. Such moratoriums were a 
clear violation of Convention No. 81. In conclusion, she 
called on the ILO to provide technical assistance, and for 
the Government to reform its national legislation to comply 
with Convention No. 81.  

The Worker member of Sweden, speaking on behalf of 
trade unions from the Nordic countries and Germany, 
stated that they expected countries engaged in close coop-
eration with the EU and the European Economic Area to 
comply with international labour standards. Providing for 
labour inspection was a requirement of Convention No. 81 
that had to be respected by all ratifying member States. 
Legislation designed to protect decent working conditions 
had to be applied in practice and labour inspection played 
a vital role in that respect. The application of Convention 
No. 81 was therefore both important in itself and an im-
portant means of ensuring the correct implementation of 
other labour standards. The Republic of Moldova and the 
EU had signed the Association Agreement in June 2014 
which contained provisions for the creation of a DCFTA 
over a ten-year transition period. The DCFTA included a 
number of commitments relating to both labour standards 
and environmental matters. A weakened State Labour In-
spectorate would not enable the country to comply with its 
obligations to implement ILO Conventions and those cre-
ated by the Association Agreement with the EU. The Re-
public of Moldova risked moving away from its commit-
ment to the enforcement of labour standards at the interna-
tional and European levels, which had also been confirmed 
through the institutional mechanisms for the implementa-
tion of the trade and sustainable development chapter of the 
DCFTA. The report of the second joint meeting of the Re-
public of Moldova – European Union Domestic Advisory 
Group under the DCFTA had expressed growing concern 
regarding the situation of the State Labour Inspectorate, 
which raised problems in view of the ILO’s standards on 
labour inspection as well as under EU law. Labour inspec-
tion was under threat in many countries. It was a core func-
tion that any responsible state needed to carry out. Weak-
ening labour inspection was harmful to a decent societal 
climate and detrimental to a fair market for goods and ser-
vices. Therefore, legislation needed to be introduced to en-
sure compliance with Convention No. 81 and appropriate 
resources must be provided for the labour inspectorate to 
enable it to be effective.  

A Government representative recalled that reform in the 
field of safety and health at work was a challenge, but that, 
with the support of the ILO and the social partners, the 
Government would manage to ensure a functional system 
in line with ILO standards. As the central authority, the 
Ministry of Health, Labour and Social Protection would 
update the national occupational safety and health profile 
with ILO support. A round-table discussion with the par-
ticipation of high-level officials from relevant institutions 
would be organized to discuss and share EU best practices. 
She expressed appreciation for ILO support offered in ad-
justing the national framework to achieve compliance with 
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ILO standards. With ILO expertise and technical support, 
it would be possible to improve the national occupational 
safety and health system. It was important to have an effi-
cient occupational safety and health system in accordance 
with ILO Conventions, and in this respect, the Government 
would build an effective labour administration and labour 
inspection systems through strong tripartite social dia-
logue. The changes of Law No. 131 did not automatically 
imply that the budget for inspections would be reduced. 
The Law did not limit the number of unannounced visits of 
inspectors as the limitations referred only to planned visits. 
The penalties for violations had also not been weakened. 
The reason for the reduced number of infringement reports 
filed in 2016 was the moratorium put in place that year. 
While the Government had taken many steps to implement 
the ILO standards, there were still areas for improvement. 
She said her Government was ready to continue the con-
structive engagement with its partners, especially the ILO 
and the EU, in order to address the issues raised.  

The Worker members thanked the Government and en-
couraged it to act swiftly to bring the legislation into con-
formity with the Conventions. Certain problems dated back 
several years and had already been raised by other supervi-
sory mechanisms, including the provisions which prohib-
ited inspections from being carried out without prior no-
tice. In the context of the reform of the inspection services, 
they called on the Government to ensure: the stability of 
employment and independence of inspection personnel; 
the collaboration of experts and duly qualified technicians; 
a sufficient number of inspectors for the effective exercise 
of their inspection functions; and the resources necessary 
for inspectors to perform their duties, including offices and 
transport facilities. They also called on the Government to 
ensure that inspectors had the right to conduct inspections 
as often as necessary and to guarantee the confidentiality 
of the complaints. The legislation should also be brought 
into conformity with the Conventions to allow inspectors 
the discretion to initiate legal proceedings or simply to is-
sue warnings. Finally, they encouraged the Government to 
avail itself of ILO technical assistance to give effect to the 
recommendations.  

The Employer members thanked the Government for the 
information and views provided. They recommended the 
national authorities to take the necessary measures, and en-
gage in appropriate reforms to bring the labour inspection 
services into conformity with the principles of Conventions 
Nos 81 and 129, with particular reference to the authority 
of inspectors to inspect enterprises without prior warning 
and the need to carry out inspections as often as necessary. 
They also called on the Government to provide the Com-
mittee of Experts with detailed and precise written re-
sponses to all the questions raised in its observation by 
1 September 2018. They called on the Government to con-
tinue availing itself of ILO technical assistance. They also 
recalled that, in addition to being provided with the re-
sources necessary to function effectively, the labour in-
spection services required the necessary legal framework 
to prevent any abuse. All labour inspection services needed 
to be independent to ensure their credibility and profession-
alism. Labour inspection services should engage in open 
dialogue with the enterprises and persons inspected. In-
spections should be legitimate and proportionate to their 
purpose, and should ensure equality of treatment and re-
spect the need for confidentiality so as not to prejudice the 
interests of enterprises and persons liable to inspection, and 
the complainants. They also recalled that the priority of the 
labour inspection services should be prevention and the 
provision of advice to companies in good faith, and in par-
ticular, that they needed to intensify their efforts to combat 
social fraud in other enterprises. Fraudulent practices were 
a scourge for the whole of society, for social security, and 

also for honest enterprises confronted with grossly unfair 
economic and social competition. 

Conclusions 

The Committee took note of the oral statements made by 
the Government representative and the discussion that fol-

lowed.  
The Committee noted that the labour inspectorate must be 

given the necessary means to function effectively and inde-

pendently, and it shall also be placed under the supervision 
and control of a central authority.  

Taking into account the Government’s submissions and the 

discussion that followed, the Committee recommends the 
Government to: 

■ take the necessary measures and appropriate reforms to 

bring their labour inspection services into line with the 

provisions of Conventions Nos 81 and 129;  

■ bring national legislation and practice into line with 

Conventions Nos 81 and 129 to enable labour inspectors 

to carry out visits to workplaces liable to inspection 

without prior notice in order to guarantee adequate and 

effective supervision; 

■ ensure that inspections are proportionate to the legiti-

mate aim pursued and are possible as often as necessary; 

■ provide to the Committee of Experts in writing before 1 

September 2018, detailed and precise information on:  
– the decentralization of labour inspection services 

since 2012 in the field of occupational safety and 
health and on the guarantees of effective operation 
of labour inspectors throughout the national terri-

tory; 
– the reasons for the decrease in the number of in-

spection reports submitted to the courts between 

2012 and 2016; 
– the guarantees of confidentiality of the identity of 

complainants; 

– the measures taken to ensure that labour inspec-
tors can freely initiate or recommend legal pro-
ceedings; and  

– the training provided to inspectors in agriculture, 
including the level of participation. 

The Committee invites the Government to continue to avail 

itself of technical assistance in relation to these recommenda-
tions. 

UKRAINE (ratifications: 2004 and 2004) 

A Government representative stated that the commitment 
for compliance with the Conventions, ratified in 2004, had 
been reconfirmed by the Government through the Euro-
pean Union (EU)–Ukraine Association Agreement, as well 
as the free trade agreement between Ukraine and Canada. 
The Government had taken all the necessary measures to 
ensure full compliance with these important ILO Conven-
tions, in both law and practice. The measures taken since 
the discussion in the Conference Committee in 2017 had 
included, with respect to legal developments: The cancel-
lation of the moratorium on labour inspection visits 
through the adoption of: (a) the Law of Ukraine on Tem-
porary Peculiarities of Performing State Supervision (Con-
trol) Measures in the Sphere of Economic Activity, dated 
3 November 2016, No. 1728-VIII; and (b) Ministerial De-
cree No. 1104 of 18 December 2017 on the approval of the 
list of supervisory bodies exempt from the scope of the 
abovementioned law. These amendments had been made 
to exclude labour inspection, including occupational safety 
and health (OSH) and mining supervision, from the mora-
torium on state control. Concerning the Lugansk and Do-
netsk regions, a moratorium on labour inspection had been 
introduced for the period of anti-terrorist operations. The 
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ensuing lack of labour inspections had not only led to a sig-
nificant increase in wage arrears, but also to the significant 
deterioration of the social and economic conditions in those 
areas. The State Level Service (SLS) had established a bill 
to amend Article 3 of the Law on internal measures for the 
period of anti-terrorist operations dated 2 September 2014, 
No. 1669-VII, to exempt labour inspection from the scope 
of that law. The Government would strongly push for the 
adoption of those amendments, which were currently be-
fore Parliament. The Government had also adopted a new 
procedure for exercising state supervision of labour legis-
lation, by a resolution which had come into force in May 
2017. The Ministry of Social Policy had requested ILO 
technical comments on the resolution, which had con-
cluded that the draft resolution was not in violation of Con-
ventions Nos 81 and 129. The new labour inspection pro-
cedure had established fundamentally new approaches to 
labour inspection functions. During an inspection, labour 
inspectors had free and independent access. Concerning 
the alleged absence of planned control measures, state con-
trol was carried out in the form of inspection visits and non-
visiting inspections, which by their nature were unsched-
uled control measures. With reference to policy respecting 
penalties, employers were given the opportunity to comply 
with the measures ordered by the labour inspectorate 
within a certain time limit, except for cases concerning un-
declared work and the failure to comply with the payment 
of wages.  

With regard to practical measures, the SLS endeavoured 
to strike a balance between the promotion of compliance 
and issuing sanctions. Between January and April 2018, the 
SLS had conducted more than 3,000 inspections and 
137 non-visiting inspections of 3,834 enterprises. During 
inspections, labour inspectors had detected more than 
8,000 cases of non-compliance with labour legislation by 
almost 2,000 employers. Violations had been detected in 
74 per cent of all inspections, with three violations on av-
erage per enterprise. The greatest number of violations re-
lated to the payment of wages, followed by working hours 
and rest time. The largest share of violations had been de-
tected in the private sector, mostly in the retail and whole-
sale services. A total of 2,800 compliance notices had been 
issued by labour inspectors and almost all of them had been 
strictly followed by employers. The rights of more than 
8,000 workers had been re-established. As a result of in-
spections, more than 1,000 cases of administrative viola-
tions had been referred to court or resolved by the labour 
inspectorate and had resulted in fines being imposed. More 
than 200 cases had been referred to the law enforcement 
agencies and 47 cases had been referred for pre-trial inves-
tigation. With regard to preventive activities, labour in-
spectors had been directly involved in awareness-raising 
activities and the promotion of labour legislation. In 2018, 
almost 2,000 events nationwide had been undertaken, in-
cluding more than 1,000 media events. The SLS had re-
ceived 160 written requests for advice of complying with 
legislation and had provided advice to almost 6,000 em-
ployers on the most effective ways to comply with labour 
legislation. In the framework of the ILO technical assis-
tance provided at the request of the Government, the SLS 
had been one of the main beneficiaries. In this context, ref-
erence should be made to the ILO project to strengthen the 
effectiveness of the labour inspection system and social di-
alogue mechanisms, including the development and imple-
mentation of a gender-responsive policy and measures for 
the recruitment and retention of labour inspectors. Moreo-
ver, the Government was working with the ILO to extend 
the work of the SLS to the informal economy and to estab-
lish a functioning model of tripartite dialogue within the 
labour administration. Starting in November 2017, the 

ILO–EU project “Enhancing labour administration capac-
ity to improve working conditions and tackle undeclared 
work” had included measures to implement the obligations 
of Conventions Nos 81 and 129, selected EU Directives, 
and training on these Conventions and EU Directives. A 
variety of safety and health standards were also being re-
viewed with a view to the ratification of the Promotional 
Framework for Occupational Safety and Health Conven-
tion, 2006 (No. 187). The Government was committed to 
making efforts to ensure the adaptation of the legislation, 
the improvement of management mechanisms, the devel-
opment of better business conditions and safer working 
conditions.  

The Employer members welcomed the Government’s de-
tailed statement and comprehensive information on the 
measures taken to address the situation, including those on 
capacity building and the training of inspectors as well as 
on awareness-raising campaigns. The Government was in-
vited to provide that information to the Committee of Ex-
perts so that it could be analysed at its next session. Since 
2010, the Committee of Experts had made six observations 
on the application by Ukraine of the Conventions. The case 
had been discussed by the Conference Committee in 2017 
as a double-footnoted case. In 2017, the Conference Com-
mittee had noted positively the progress achieved in 2016. 
It had also noted that the ILO had undertaken a needs as-
sessment of the labour inspection system in response to a 
request by the Government, and a number of recommenda-
tions had been made, as well as the ILO project on the 
strengthening of the effectiveness of the labour inspection 
system and social dialogue mechanisms launched from 
September 2016. They had noted with interest that new leg-
islation had entered into force in May 2017, which had had 
an impact on state supervision and labour inspection. They 
also welcomed the information provided on what might 
trigger inspections, and the organization and feedback on 
engagement with the ILO, and particularly the training of 
labour inspectors. The Government was encouraged to 
continue accepting technical assistance to ensure that new 
and any existing legislation reflected the provisions of 
Convention No. 81, in particular the requirement for labour 
inspectors to be public officials, independent of changes of 
Government and any external influences. They had finally 
noted that the moratorium had expired and had not been 
extended. In its conclusions, the Conference Committee 
had called upon the Government to: (a) provide detailed 
information on recent legislation enacted regulating the la-
bour inspection system; (b) promote effective dialogue 
with employers’ and workers’ organizations concerning la-
bour inspection matters; (c) continue to avail itself of ILO 
technical assistance in order to strengthen the capacity and 
resources of the labour inspection system, in particular 
with regard to the training and capacity building of labour 
inspectors; (d) ensure that the status and conditions of ser-
vice of labour inspectors guaranteed their independence 
and impartiality in line with the Conventions; and (e) en-
sure that other functions entrusted to labour inspectors did 
not interfere with their primary duties and impact nega-
tively on the quality of labour inspections.  

The Employer members emphasized at the outset the im-
portance of compliance by member States with the two 
ILO Conventions on labour inspection. In this regard, they 
urged the Government to: (a) ensure that recent legislative 
amendments brought the national legislation into conform-
ity with the Conventions; and (b) ensure that inspections 
were carried out as often as necessary and were not ham-
pered by a strict regulatory timetable, while recalling that 
the means used should be proportionate to the legitimate 
aims pursued (under Article 16 of Convention No. 81 and 
Article 21 of Convention No. 129). Taking into account 
new legislation enacted in 2017 and the 2018 amendments, 
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they encouraged the Government to provide detailed infor-
mation on the measures taken to ensure that the status and 
conditions of service of labour inspectors guaranteed their 
independence and impartiality in line with the Conven-
tions; and provide information to the Committee of Experts 
on how authorized officials working as labour inspectors 
under the SLS and local authorities were independent from 
any undue influence, as well as information related to the 
training received. In this regard, it was important to guar-
antee the impartiality of inspectors and that their activities 
were carried out according to law. Therefore, measures to 
guarantee impartiality should be accompanied by measures 
to ensure good governance, transparency and accountabil-
ity of inspectors for their actions. The Government was 
also encouraged to take measures to ensure that the number 
of inspectors and the level of resources were appropriate 
for the effective performance of their duties, as well as 
measures to strengthen labour inspection in the informal 
economy. They finally encouraged the Government to con-
tinue to avail itself of ILO technical assistance in relation 
to the ongoing action to strengthen the effectiveness of the 
labour inspection system and looked forward to receiving 
information on the results of the ongoing cooperation.  

The Worker members recalled that, during the discussion 
of the case in 2017 as a double-footnoted case, the Com-
mittee had invited the Government to ensure that the status 
and conditions of service of labour inspectors enabled them 
to be independent and impartial, and that the other tasks 
assigned to them did not prevent them from carrying out 
their primary duties, or have a negative impact on the qual-
ity of inspections. According to the latest comments by the 
Committee of Experts, even though the Government had 
refrained from adopting a new moratorium on labour in-
spection, the situation had not improved. Several legal and 
regulatory mechanisms adopted in 2017 limited the work 
of the labour inspectorate and were contrary to the Conven-
tions, such as: the restrictions on the right of inspectors to 
conduct inspections without prior notice; the limitations on 
the frequency of inspections and the power of labour in-
spectors to initiate legal proceedings without advance 
warning; and the bill submitted to Parliament, which made 
it an administrative offence to carry out an inspection with-
out prior notice. Such provisions had been adopted despite 
the fact that the Conventions gave inspectors the right to 
conduct inspections without prior notice and as often as 
necessary. The Government should therefore ensure that 
the restrictions were not implemented. It should also bring 
its legislation into conformity with the relevant provisions 
of the Conventions.  

Furthermore, and in the light of the Conventions, the ar-
gument that advisory tasks should take precedence over in-
spections was untenable. The two types of tasks were com-
plementary, and inspectors must have the freedom the 
carry out one or the other, depending on the situation. The 
requirement for the inspection system to be placed under 
the direct and exclusive control of a central authority, 
which was established in the Conventions, made it possible 
to ensure the independence of the labour inspectorate from 
the local authorities, and to facilitate the establishment and 
application of a uniform policy throughout the territory. 
Nevertheless, the existence of a central authority did not 
mean that there was no need to ensure the physical pres-
ence of inspection services at the regional and local levels. 
Such a regional presence was important as it allowed the 
legislation to be applied in the same way throughout the 
country and all employers and workers to be placed on an 
equal footing. It was also vital to ensure the allocation of 
sufficient budgetary resources to different departments 
when assigning certain responsibilities to them. The com-
petent authority must also ensure that organizational 
changes were made in accordance with the provisions of 

the Conventions. The Worker members recalled the im-
portance of ensuring that inspectors were free from all ex-
ternal influence, and that they had the qualifications and 
training needed to perform their duties. They asked the 
Government to provide the information requested by the 
Committee of Experts on that subject. It was also funda-
mental to allocate the material and human resources re-
quired for inspection, so that inspectors could adequately 
monitor workplaces. It should be ensured that inspectors 
were sufficient in number and had adequate resources to 
perform their tasks efficiently. As emphasized by the Com-
mittee of Experts, the issue of material and human re-
sources remained problematic, and the objectives of the 
Conventions had not been achieved. Ukraine only had 
542 inspectors and 223 posts were vacant. The Govern-
ment should provide the information requested by the 
Committee of Experts on the subject and take the necessary 
steps to comply with the Conventions. 

The Worker member of Ukraine stated that labour inspec-
tion was still being restricted by Act No. 877 of 1 January 
2017 concerning the fundamental principles of state super-
vision and monitoring of economic activity, which was in 
contradiction of the Conventions. In July 2017, the Parlia-
ment had approved at its first reading the Bill on amending 
certain legislative acts of Ukraine regarding the prevention 
of unreasonable pressure on businesses by measures of 
State supervision and monitoring on compliance with la-
bour and employment legislation (Bill No. 6489). The Bill 
was not aimed at improving State control of labour and em-
ployment legislation, as its name might suggest. While the 
authors of the Bill pretended that there was a need to move 
from punitive inspection to the prevention and rectification 
of offences, as well as to address undeclared work and 
abuses by labour inspectors during inspections, the Bill 
was in fact trying to restrict State labour control and pro-
vide businesses with a possibility to avoid penalties for first 
violations. The proposed legislative changes were an invi-
tation for businesses to employ undeclared workers with-
out having to fear any consequences. As the employment 
of undeclared workers was always an intentional offence, 
there should be no warnings, but dissuasive fines. In other 
countries, employers which did not hire legal workers were 
criminally liable, whereas the Bill even proposed to sup-
press administrative liability. The Bill also introduced ad-
ministrative responsibility for individuals and officials 
who made groundless complaints to the State supervision 
and monitoring authorities about labour law violations. 
Those proposed changes directly contradicted Convention 
No. 81, under which national legislation should prohibit 
the disclosure by labour inspectors of the sources of com-
plaints. Fines for such complaints in the Bill ranged from 
50–100 times the minimum wage to 150–300 times the 
minimum wage, in the event of repeated offences. As the 
minimum wage in the country was equivalent to €122, 
workers in the informal sector would simply be afraid to 
make a complaint to the labour inspectorate in order to not 
lose their jobs. Currently, almost 4.5 million workers were 
working illegally, without the formalization of their em-
ployment relationship, and more than 100,000 workers had 
received their wages late. 

At the end of 2017, the Cabinet of Ministers had prepared 
and sent to the Supreme Council a Bill on amending certain 
legislative acts of Ukraine concerning the establishment of 
proper safe and healthy working conditions (Bill 
No. 8045), which provided for State supervision of the leg-
islation on labour protection and hygiene, and State mining 
supervision. The Bill complied with the requirements of 
the labour inspection Conventions, as it was proposed to 
lift the moratorium on labour inspection. A sharp increase 
in the number of deaths and injuries had occurred between 
2017 and 2018 as a result of the moratorium. The Bill also 
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envisaged regulations of on State supervision being issued 
by the Cabinet of Ministers. In May 2018, the specialized 
committee of the Supreme Council had recommended to 
Parliament the adoption of the Bill. He expressed the hope 
that the Bill would be adopted in the near future. However, 
attention should also be drawn to the fact that in 2017 the 
Government had illegally abolished the existing acts on la-
bour protection, which had led to the deterioration of social 
protection, working conditions and the safety of workers. 
This was in violation of article 18 of the Act on Labour 
Protection (Safety and Health) of 14 October 1992, estab-
lishing the procedure for the development, adoption and 
abolition of regulations on labour protection, as the trade 
unions had not been consulted. The abolition of the laws 
regulating standards for the issuance of uniforms, special 
footwear and other personal protective equipment had been 
made without substituting them with more modern stand-
ards. The objective of reducing pressure on business was 
not justified, in view of the consequences for the health and 
safety of workers. He expressed the hope that the contro-
versial Bill No. 6489, which was in violation of ILO stand-
ards would be withdrawn, and that the regulation of the la-
bour inspectorate would be based on the provisions of Con-
vention No. 81, and not on the interests of a separate group 
of persons promoting such bills. He pointed out the need to 
continue and intensify technical assistance to strengthen 
the capacity of labour inspection, in close cooperation with 
the social partners. 

The Employer member of Cambodia, conveying the posi-
tion of the Joint Representative Body of Employers at the 
National Level of Ukraine, referred to Act No. 1774 of 
2016 amending Article 34 of the Local Self-Government 
Act, and the procedure for monitoring compliance with la-
bour legislation, approved in connection with that Act. 
That legislation had empowered the local authorities to 
monitor compliance with labour and employment legisla-
tion within their territorial jurisdiction, conduct inspections 
and impose penalties for labour violations and had enabled 
officials working at the local authority to act as labour in-
spectors. That was not in conformity with the Conventions, 
in accordance with which labour inspectors had to be pub-
lic servants and labour inspections were to be conducted 
under the supervision and control of a central authority; ap-
propriately qualified technical experts and specialists 
should be involved in inspections and labour inspectors 
should receive continued training. In reality, the activities 
of the local self-government officials endowed with the 
powers of labour inspectors did not meet the requirements 
of the Conventions. Local self-government officials were 
neither controlled by, nor accountable to, the SLS. Moreo-
ver, there were often conflicts and confrontation in deter-
mining the limits on the powers of the local and central in-
spectors. Local self-government officials did not undergo 
the relevant qualification selection and were not under the 
coordination and methodological support of the SLS. Nor 
were local self-government officials independent. It was 
therefore impossible to appeal against the actions of local 
self-government officials or to hold them responsible for 
misconduct. Furthermore, there was a duplication of the 
powers of SLS regional branches and local authorities, re-
sulting in double inspections by two different bodies, cre-
ating a burden for employers. In conclusion, she empha-
sized the need to repeal the above legislation which was in 
contradiction of the provisions of the Conventions and un-
reasonably extended the discretionary powers of labour in-
spectors, defined by these Conventions, to officials of local 
self-government incapable of effectively performing such 
functions. This problem could be resolved by adopting Bill 
No. 6489, which would deprive the local self-government 
of control functions and the power to impose penalties. 

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Albania, Bosnia and Herzegovina, Montenegro and Nor-
way, reiterated that effective labour inspection was funda-
mental to human rights, safe workplaces and decent work. 
She recalled the political association and economic integra-
tion in the framework of the EU–Ukraine Association 
Agreement and its Deep and Comprehensive Free Trade 
Area (DCFTA). Ukraine had ratified and committed to im-
plement effectively, in law and practice, the ILO govern-
ance Conventions on labour inspection. It was regrettable 
that, although the Committee had discussed this case last 
year, the issues remained unresolved. Since 2014, the Gov-
ernment had undertaken reforms to strengthen labour in-
spection services and the SLS, with technical assistance 
from the ILO and support from the EU. She welcomed the 
Government’s exemption of the SLS from the general mor-
atorium on inspections for 2018, and strongly encouraged 
making this exemption permanent. Furthermore, the prep-
aration of new legislation that would permanently abolish 
the moratorium on labour inspections, was an important 
precondition for full compliance with ILO Conventions 
and the EU–Ukraine Association Agreement, which would 
send a positive signal to workers and employers regarding 
the Government’s intention to safeguard working stand-
ards. However, certain legislative measures were of great 
concern, namely Act No. 877 of 1 January 2017 concerning 
the fundamental principles of state supervision and the 
monitoring of economic activity and Ministerial Decree 
No. 295 of 26 April 2017 on the procedure for State control 
and State supervision of compliance with labour legisla-
tion, which drastically restricted labour inspectors’ ability 
to undertake inspections without prior notice, the fre-
quency of inspections and their discretion to initiate prompt 
legal proceedings without prior notification. Bill No. 6489 
would make unscheduled inspections an administrative of-
fence. The Government was called upon to promptly 
amend Act No. 877 and Ministerial Decree No. 295 to en-
sure conformity with the Conventions, and to ensure in 
practice that no restrictions were imposed on the powers of 
labour inspectors, including limits on unscheduled inspec-
tions. Regarding decentralization of the labour inspection 
system, the Government must ensure close supervision and 
coordination by the central authority, the allocation of ad-
equate budgetary resources to authorities performing in-
spections and the provision of sufficient training to inspec-
tors; it must also provide information on how the new sys-
tem guaranteed the independence of authorized officials 
working as inspectors. The Government was encouraged to 
thoroughly assess the new system and to commit to amend-
ing it as appropriate, with ILO technical assistance. Given 
the 223 vacant labour inspection positions, more infor-
mation was needed on Government measures to improve 
the budgetary situation of the SLS, and the material and 
human resources of the labour inspection services. In light 
of the highly politicized debate on the adoption of the new 
Labour Code, the Government was strongly encouraged to 
take due regard of ILO comments, particularly concerning 
working conditions, OSH and mining. While remaining 
committed to constructive engagement and partnership 
with the Government, she expected it to avail itself of ILO 
expertise in taking the necessary steps to bring the national 
labour inspection legislation and practice into conformity 
with the Conventions. 

The Worker member of Sweden, speaking on behalf of the 
trade unions of the Nordic countries and the United King-
dom, indicated that countries cooperating closely with the 
EU were expected to comply with international labour 
standards, including in times of hardship. As many ILO 
standards concerned occupational safety and health and 
working conditions, efficient labour inspection was of two-
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fold interest, both in ensuring compliance with the Conven-
tions, and in securing the proper enforcement of other ILO 
standards. Since the review of this double-footnoted case 
the previous year, the EU and Ukraine had launched a pro-
ject within the framework of the EU–Ukraine Association 
Agreement that was intended to support reforms in such 
areas as employment policy, labour market and social pro-
tection by enhancing the labour administration capacity to 
improve working conditions and tackle undeclared work. 
Through this valuable project, lawmakers and the social 
partners were working closely to align Ukrainian OSH and 
labour legislation with EU Directives and ILO Conven-
tions, and to strengthen the capacity of the Ministry of So-
cial Policy and the SLS to implement its labour inspection 
mandate, with a particular focus on undeclared work. It 
nonetheless remained important for the ILO to continue to 
provide technical support and to promote the active partic-
ipation of the social partners. Just one month after the dis-
cussion of the case the previous year, Parliament had ap-
proved Bill No. 6489, which would eliminate penalties for 
first violations of labour legislation regarding undeclared 
work, introduce administrative penalties for unjustified un-
scheduled inspections, and would limit the access of labour 
inspectors to workplaces and the sanctions they could ap-
ply. She hoped that those provisions would be corrected. 
Labour inspection was not a mere formality, but an effi-
cient means of ensuring compliance with applicable stand-
ards, fair competition, and a safe and healthy work envi-
ronment. Therefore, the Government was expected to bring 
national legislation and practice into conformity with Con-
vention No. 81. 

The Government member of the United States indicated 
that the discussion of the case in 2017 had highlighted a 
number of legal constraints that had inhibited the carrying 
out of labour inspections. While there had been reports that 
the SLS had conducted some complaint-based labour in-
spections, including some without prior notice, according 
to other reports, the labour inspectorate was still unable to 
conduct inspections of its own initiative. The Committee 
of Experts had pointed to the significant legal restrictions 
on the activities of the labour inspection services (limita-
tions on the free initiative of labour inspectors to undertake 
inspections without prior notice, on the frequency of labour 
inspections). Moreover, the legislative amendments en-
acted in 2014 required the SLS to seek approval from the 
Cabinet of Ministers to conduct inspections of businesses 
with an annual income of less than US$750,000 (which 
corresponded to 80 per cent of businesses). If enacted, Bill 
No. 6489 would make the conduct of unscheduled inspec-
tions visits an administrative offence. Those legal re-
strictions severely inhibited the capacity of the labour in-
spectorate to perform its key functions in the way that was 
required by the Conventions to most effectively protect 
workers. The Committee had already called upon the Gov-
ernment to adopt a number of measures to strengthen the 
capacity of the labour inspectorate; undertake legal reforms 
to ensure compliance with the Conventions; and, more im-
portantly, ensure that the labour inspectorate was in a posi-
tion to carry out the critical government function of labour 
law enforcement. He considered that to implement these 
recommendations, the Government should be urged to take 
the necessary measures to ensure that provisions creating 
legal obstacles to labour inspection were brought into con-
formity with the Conventions; avail itself of ILO technical 
assistance to ensure that the competent legislative and ad-
ministrative authorities understood the obligations under 
the Conventions; and provide sufficient budgetary and 
other resources to the labour inspectorate, including by fill-
ing outstanding vacancies. 

The Worker member of the United States welcomed the 
fact that Ukraine was not pursuing a nationwide morato-
rium on labour inspections. Nonetheless, he expressed con-
cern about what seemed to be a regional trend towards 
weakening labour inspectorates. He also questioned the 
slow and excessively complex process of reforming the la-
bour inspectorate, which indicated a reluctance to affirm 
the role of the State to perform labour inspection. One of 
the main remaining issues was that unannounced inspec-
tions were still prohibited, in spite of the fact that the Con-
ventions provided for the right of labour inspectors to enter 
freely and without previous notice at any hour of the day 
or night any workplace subject to inspection. While it was 
positive that some inspections had been carried out as of 
February 2018, the requirement of advance permission 
greatly limited the effectiveness of the labour inspection 
system. Another issue of concern was Bill No. 6489. While 
the adoption of the Bill was still pending, it provided for 
the imposition of penalties for complaints which had been 
found not to have merit, thereby contradicting the spirit of 
Convention No. 81. Another matter of concern was that the 
inspectorate lacked adequate resources and technical ca-
pacity. Local unions reported that labour inspectors usually 
had no capacity to investigate cases of workplace injuries 
or wage arrears. For those reasons, the labour inspectorate 
needed to be fully empowered, with a mandate, budget, the 
capacity and confidence in its stature. A moratorium on in-
spections continued in the country’s conflict zones; those 
regions were heavily industrialized and the continued mor-
atorium covered a number of particularly dangerous sec-
tors, including the coal, metal and mining sectors, in which 
hundreds of thousands of workers were employed. The 
draft legislation to repeal the moratorium had not been ap-
proved by Parliament. Ukraine’s economy remained very 
fragile, and could not afford the adverse impact of shortcuts 
based on poor safety standards. In order to recover from 
conflict and from the moratorium on inspections, Ukraine 
should rebuild its institutions responsible for the vital func-
tion of labour inspection and professionalize labour inspec-
tors. Those measures were especially important in high-
risk sectors, such as mining, that were central to Ukraine’s 
economic life.  

The Government member of Switzerland supported the 
statement made on behalf of the European Union and em-
phasized that the effective functioning of the labour inspec-
tion services was essential for labour conditions and work-
ers’ rights to be respected. Such effectiveness also contrib-
uted to economic development, including fair competition 
between companies. Ukrainian legislation put several re-
strictions on the authority of labour inspectors, including 
on the frequency of inspections and the right to carry out 
inspections without notice. In addition, more than 223 in-
spector positions remained unfilled. It was regrettable that 
the Committee had to discuss the case again. The Govern-
ment should therefore: ensure the implementation of legis-
lation in accordance with the obligations established in the 
Conventions; make sure that national labour inspection ser-
vices had the necessary human and financial resources to 
carry out their activities without restriction or interference; 
modernize inspection procedures and harmonize them with 
international standards. He emphasized that inspection pro-
cedures should be reviewed in consultation and coopera-
tion with the social partners and the private sector. 

An observer representing IndustriALL Global Union 

stated that the moratorium on labour inspection particularly 
affected workers in mines, where the rate of fatal accidents 
made them the country’s most dangerous work sector. The 
2017 report of the Ukrainian Fund of Social Insurance 
showed that, as a result of the moratorium on labour in-
spection, the number of industrial accidents at production 
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sites had substantially increased since 2016. The morato-
rium on inspections had seriously undermined and disman-
tled State labour inspection; the total number of inspectors 
had decreased and many competent specialists had gone. 
Even after the removal of the ban on labour safety inspec-
tions, time would be needed to restore the service to full 
strength. The problem of lack of staff, and especially of 
qualified staff, required urgent attention. He referred to re-
cent examples, including in a steel plant, where 90 per cent 
of the rolling stock was worn out, and an investigation by 
the State Safety Inspectorate had found 83 violations, in-
cluding locomotives without functioning brakes. In April 
2018, the lives of 240 mining workers had been endangered 
when they had been trapped 1,000 metres underground for 
several hours after the local electricity provider had cut the 
power supply in a mine. Twice in April, electricity had also 
been cut in 16 different coalmines. The problem of OSH, 
which was a result of the moratorium on labour inspection, 
was aggravated by other work-related issues, such as low 
wages and arrears in the payment of wages. In April 2018, 
12,000 members of an industrial affiliate, the Nuclear 
Power and Industry Workers’ Union of Ukraine, held ac-
tions in eight different cities to protest against a State pol-
icy of low-energy tariffs, which resulted in low pay for 
workers. Current wage arrears had amounted to 2.4 billion 
hryvnias (equal to US$92 million), of which one third con-
cerned coalminers. Certain estimates had found that arrears 
in the formal economy, when combined with the shadow 
economy, could easily be double or even triple that 
amount. The Government needed to urgently address the 
situation of safety at work, as well as arrears in wages and 
low wages, a matter made more urgent by its past failure to 
implement the Committee’s recommendations and obser-
vations. Workers expected and demanded appropriate re-
sponses from the Government. 

The Government representative emphasized that signifi-
cant progress had been made in resolving the issues regard-
ing labour inspection discussed at the Conference Commit-
tee in 2017. Except for the conflict areas of the country, in 
the rest of the territory, labour inspectors had free access to 
workplaces and could conduct inspections at any hour of 
the day or night without previous notice. This was guaran-
teed by Ministerial Decree No. 295 on certain questions of 
the implementation of article 259 of the Labour Code and 
article 34 of the Law on local government of 26 April 2017, 
as well as legislative changes which had come into effect 
in 2017. The labour inspection functions carried out by the 
local authorities were limited to the control of compliance 
with legal provisions respecting wages. The SLS exercised 
control in that it had access to the record of the inspection 
visits carried out by the local authorities (including the 
workplaces concerned, the actions taken and the penalties 
imposed). The SLS could not only step in, but had also set 
up an appeal procedure for enterprises against the actions 
taken by the local authorities. He emphasized that Bill No. 
6489 had been introduced in accordance with the legisla-
tive procedure and that other bills existed, including Bill 
No. 8045 which proposed to lift the moratorium on labour 
inspection and Bill No. 8101 which proposed to remove the 
restrictions for labour inspection in the Donetsk and Lu-
gansk regions. These Bills would hopefully soon be con-
sidered by Parliament. The late payment of wages in 
Ukraine was a priority issue for the SLS, and both national 
labour inspectors and inspectors working in the local au-
thorities were doing all in their power to address that situ-
ation. The Government was also currently studying the is-
sue of how to increase the resources for labour inspection, 
so that labour inspectors could focus on the priority areas 
of unregistered labour, wage arrears and the failure to pay 
minimum wages. With regard to the issue of fines, labour 
inspectors were indeed empowered to issue fines, up to an 

amount of more than 10,000 hyrvnia (approximately 
US$382) with regard to undeclared work. In the current 
difficult times (including the military conflict and efforts 
to promote the economic development of the country), the 
Government was trying to strike a balance between preven-
tive measures and the imposition of penalties, intending to 
be judicious in applying fines. Replies to all requests for 
information on the measures taken to fully implement the 
Conventions would be sent for examination by the Com-
mittee of Experts.   

The Worker members thanked the Government repre-
sentative for the explanations provided and recalled that the 
Government had already made a series of commitments 
during the previous discussion. Not only had those com-
mitments not been honoured, but a series of new violations 
had been noted. Consequently, the Government was re-
quested to lift all the restrictions imposed on the labour in-
spectorate, particularly the restriction on conducting an in-
spection without prior warning and the limits placed on its 
discretionary power to commence legal proceedings. The 
provisions that made the conduct of unannounced inspec-
tions an administrative offence must also be amended, as 
they were incompatible with the Conventions. The Gov-
ernment should also provide information regarding the or-
ganization of the inspection services and provide for all the 
necessary guarantees to ensure the independence of inspec-
tors and their ability to fulfil their duties. The Government 
should also provide sufficient material resources to the la-
bour inspectorate and ensure their good working condi-
tions, remuneration, transport costs and the provision of of-
fices and office supplies. It was also crucial to take the nec-
essary steps to fill the vacant positions. They invited the 
Government to continue to accept ILO technical assistance 
to facilitate the implementation of the Committee’s recom-
mendations, in close collaboration with the social partners.  

The Employer members welcomed the Government’s and 
responses to a number of issues, as well as the information 
on the priorities of the SLS, in particular with regard to the 
implementation of the two Conventions. Notwithstanding 
the challenges resulting from the military conflict in certain 
regions, the Government had taken positive measures to 
bring the law and practice into conformity with the Con-
ventions. The Government was encouraged to allocate ad-
equate resources for labour inspection and to continue ca-
pacity-building activities for labour inspectors. However, 
there was concern over local government officials and their 
potential capacity to fill the role of labour inspectors. As 
already mentioned, measures needed to be taken to ensure 
the independency, transparency and accountability of in-
spectors for their actions. They urged the Government to 
provide information to the Committee of Experts on the re-
cent legislation enacted and on the issues raised, in order to 
fully measure progress in that regard. Effective dialogue 
was a very important component of that process. The Gov-
ernment also needed to guarantee the independence of la-
bour inspectors in line with the provisions of the Conven-
tion and to ensure that other functions did not interfere with 
their primary duties or impact negatively on the functions 
performed. They finally urged the Government to continue 
to avail itself of ILO technical assistance in order to further 
strengthen the resources allocated to labour inspection, 
with specific emphasis on training and capacity building of 
inspectors. 

Conclusions 

The Committee took note of the oral statements made by 

the Government representative and the discussion that fol-
lowed.  
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The Committee noted that the labour inspectorate must be 
given the necessary means to function effectively and inde-

pendently, and it shall also be placed under the supervision 
and control of a central authority.  

Taking into account the Government’s submissions and the 

discussion that followed, the Committee recommends the 
Government to:  

■ take the necessary measures and appropriate reforms to 

bring their labour inspection services into line with the 

provisions of Conventions Nos 81 and 129;  

■ provide detailed information regarding the restrictions 

on the powers of labour inspectors contained in Act 

No. 877 and Ministerial Decree No. 295 and regarding 

the recent legislation enacted on the labour inspection 

system; 

■ promote effective dialogue with employers’ and work-

ers’ organizations concerning labour inspection mat-

ters; 

■ ensure that the status and conditions of service of labour 

inspectors guarantee their independence, transparency, 

impartiality and accountability in line with the Conven-

tions;  

■ ensure that the inspection functions of the local authori-

ties are placed under the supervision and control of the 

State Labour Service; and 

■ ensure that other functions entrusted to labour inspec-

tors do not interfere with their primary duties and im-

pact negatively on the quality of labour inspections. 
The Committee encourages the Government to continue to 

avail itself of technical assistance in order to strengthen the 
capacity and resources of the labour inspection system, in 
particular with regard to the training and capacity building 

of labour inspectors. The Committee requested that the Gov-
ernment report in detail on the measures taken to implement 
these recommendations to the next meeting of the Committee 

of Experts in November 2018. 

Freedom of Association and Protection of the Right to 

Organise Convention, 1948 (No. 87) 

ALGERIA (ratification: 1962) 

The Government has provided the following written in-
formation. 

Requests for the reinstatement of dismissed workers 

The national legislation provides for procedures for the 
prevention and settlement of individual labour disputes. 
Act No. 90-04 of 6 February 1990, as amended and supple-
mented, respecting the settlement of individual labour dis-
putes, establishes procedures for the settlement of individ-
ual labour disputes that have to be complied with by each 
worker and each employer. 

In this regard, in the cases of the workers referred to in 
the conclusions of the 106th Session of the International 
Labour Conference (ILC), the procedures set out in the 
above Act were followed, irrespective of the outcome of 
the settlement of their individual labour dispute. 

In this context, it is necessary to recall that the Govern-
ment has always responded to the requests made by the 
competent ILO bodies. In this respect, and following veri-
fication, it has been found that of the 86 workers, the situ-
ations of 76 workers have been settled or are in the course 
of being settled. The cases are before the competent juris-
dictions in six cases and orders are in the course of being 
given effect in three cases. 

With reference to the situation of eight of the remaining 
ten workers, two have been dismissed, following the com-
pletion of all the procedures set out in the laws and regula-
tions, on the grounds of unjustified absence and failure to 

comply with the internal enterprise rules, and three workers 
have been dismissed for serious professional misconduct. 

In this regard, the Government observes that examina-
tion of the files of the workers shows that on no occasion 
was it found that it was a penalty on grounds of the exercise 
of trade union activities, but on the grounds of types of pro-
fessional misconduct envisaged by the law and the internal 
enterprise rules. The workers concerned availed them-
selves of all of the means of recourse envisaged by the law 
for the settlement of individual labour disputes, including 
reconciliation through the labour inspection services of the 
competent jurisdictions. Accordingly, almost all of the 
workers referred to by name in the conclusions of the 
106th Session are in work, with the exception of Mr Habib 
Benyahia (SNAPAP-CGATA) of the University of Tiaret, 
who has taken retirement. Moreover, it has also been found 
that, among these workers, Mr Haddak Arab (SNAPAP-
CGATA) has been promoted to the level of administrative 
officer. 

The clerks of court are in employment. The Government 
attaches all the documents provided by the employer con-
cerning the situation of all the workers referred to in the 
conclusions. 

Case No. 3210 before the Committee on Freedom 

of Association 

The Government had provided full information on the 
complaint before the Committee on Freedom of Associa-
tion made by the Autonomous National Union of Electric-
ity and Gas Workers (SNATEGS) (Case No. 3210) in a 
communication dated 18 December 2017, in which it in-
formed the ILO of the voluntary dissolution of SNATEGS 
(copy attached) and the record of the voluntary dissolution 
of the union. In a communication dated 5 May 2018, in re-
lation to Case No. 3210, the Government called for the case 
to be closed. 

Completion of the reform of the Labour Code 

With regard to the request concerning the completion of 
the reform of the Labour Code, the Government provided 
full information on the process of the drawing up of the 
Labour Code and will spare no effort in the context of the 
dialogue organized with its economic and social partners 
for the development of a consensual Labour Code which 
will reinforce the lessons learnt from the experience of the 
implementation of the labour legislation that is in force and 
will respond to the expectations of the economic actors. 

Registration of unions 

With regard to the case of the registration of the pre-
sumed Autonomous Algerian Union of Transport Workers 
(SAATT), the documents submitted did not correspond to 
the conditions set out in the provisions of the Act, and par-
ticularly section 2. There was a lack of precision in the de-
termination of the occupational category covered by the 
by-laws, which did not contain the provisions that have to 
be included in the by-laws as set out in section 21 of the 
Act. The persons concerned did not reply or ask for further 
details on their file. 

With regard to the documentation for the Autonomous 
Union of Attorneys in Algeria (SAAVA), the Government 
recalls that any request for the establishment of a union is 
subject to examination of the conformity of its documenta-
tion with the law. In this regard, it was found from the ex-
amination of the by-laws of the presumed union that there 
were categories of persons who were salaried employees or 
employers. The national legislation makes a distinction be-
tween a union of salaried employees and an employers’ or-
ganization. The response was communicated to the persons 
concerned with an invitation to comply with the provisions 
of the legislation, but up to now those concerned have not 
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brought their documentation into conformity with the pro-
visions of the law. 

With reference to the documentation of the CGATA, in 
addition to the information already provided by the Gov-
ernment representative at the 106th Session of the ILC in 
June 2017, the alleged President of the CGATA was not a 
member of any legally registered trade union and does not 
represent any trade union. The Government also informed 
the ILO through a communication of 22 September 2013, 
of which a copy is attached, that Mr Rachid Malaoui was 
dismissed from his job in accordance with the procedures 
set out in the law and regulations for abandoning his job 
through unapproved absences. This situation resulted in 
him losing his position as an employee. 

In Algeria, representative unions benefit from preroga-
tives which enable them, among other functions, to negoti-
ate and conclude accords and collective agreements, to 
have premises in the employer enterprise, a notice board in 
appropriate places for their members and leave for trade 
union purposes in the service of their organization during 
the period of office of the trade union member. The partic-
ipation of workers’ representatives, through trade union 
delegates, is a legal requirement for the negotiation of 
terms and conditions of employment and of work with a 
view to the conclusion of collective labour accords and 
agreements. Workers’ representatives in enterprise com-
mittees or units are designated by the most representative 

trade union or, failing that, by the representative commit-
tee. Where there is no union or representative committee, 
they are elected by the workers collectively. It is a require-
ment for workers’ representatives to be associated with any 
decision concerning the establishment of occupational 
medical services by the employer. Similarly, representative 
organizations of workers and employers are represented by 
twelve (12) workers’ representatives and twelve (12) em-
ployers’ representatives on the national occupational safety 
and health and medicine board. 

Moreover, in the context of the prevention and settlement 
of collective labour disputes and the exercise of the right to 
strike, workers’ representatives hold regular meetings with 
employers with a view to undertaking a joint examination 
of the situation with regard to the socio-occupational rela-
tions and general conditions of work of the employer. At 
the national level, Algeria has acquired great experience of 
social dialogue through tripartite meetings bringing to-
gether the Government and representative organizations of 
employers and workers. These dialogue and negotiation fo-
rums have resulted in agreements on economic and social 
life, the conclusion of economic and social pacts and the 
creation of institutions and other bodies. A summary of tri-
partite and bipartite meetings is attached. 

 
 
 

Cases of workers referred to by name in the conclusions of the 106th Session 

of the International Labour Conference (June 2017) 

No. Sector Case   Remarks 

01 Ministry of Higher  

Education and Scientific 

Research 

1. Mr Nacer KASSA (CGATA), 

University of Béjaia 

 Reinstated in his post.  

Report No. 49 of 27 December 2015. 

Decision No. 289/17 of 2 July 2017. 

Currently working. 

2. Mr Haddak ARAB 

(SNAPAP-CGATA), 

University of Béjaia  

 Promoted to administrative officer. 

Report No. 46 of 27 December 2015. 

Decision No. 264/17 of 10 June 2017. 

Currently working. 

3. Mr Habib BENYAHIA 

(SNAPAP-CGATA), 

University of Tiaret 

 Retired on 1 November 2015. 

(Pension No. F 8Z560143). 

4. Mr Ahmed MANSRI 

(SNAPAP-CGATA), 

University of Tiaret 

 Work certificate No. 19 of 20 February 2018. 

Payslip (January/February 2018). 

Currently working. 

5. Mr Fouad HASSANE 

(CGATA), 

University of Béjaia 

 According to the information provided, Mr Hassan is not on the 

staff of the Ministry of Higher Education and Scientific Research. 

02 Ministry of Water  

Resources 

1. Ms Nadia BEDRI 

(SNAPAP-CGATA) 

 At her request, Ms Bedri was transferred to a new post on  

28 November 2016 in the Water Resources Department of 

Alger Wilaya (Report No. 2356/2016). 

03 Ministry of the Interior, 

Local Government and 

Land Planning 

1. Ms Hassina BENSAID 

(CGATA), Tazmelt local 

council, Béjaia Wilaya 

 Ms Bensaid is carrying out her duties as normal (titularization  

decision No. 269/2016 of 26 July 2016 confirming her as a 

regional administrator). 

2. Mr Nadji HASSANI  On appeal, the Court of Batna issued a ruling on 20 January 2014 

overturning the ruling of first instance and ordering the public  

authorities (G CET Batna) to pay a fine of 100,000 dinars. 

The authorities paid the fine on 2 February 2016 (payment receipt 

dated 9 February 2016), cheque No. 7 112 525. 

3. Mr Noureddine MEZIANI  On appeal, the Court issued a ruling dated 21 December 2014  
upholding the Tribunal’s ruling of 4 December 2013. 
The claimant’s financial claims were settled retroactively up 
to March 2013 (payslip No. 0059 attached). 
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No. Sector Case   Remarks 

4. Mr Messaoud 

BOUDJELLAL 

 The Batna Tribunal, social chamber, dismissed the claim.  

Mr Boudjellal was provided with back-pay up to March 2013 

(payslip No. 227 attached). 

5. Abdesamed HAMZA  On appeal, the Court issued a ruling on 10 March 2014 upholding 
the Tribunal’s ruling of 18 November 2013.  
The claimant’s financial claims were settled retroactively up to 

March 2013 (payslip No. 0041 attached). 

6. Mr Mourad TCHIKOU 

(UNCP-SNAPAP) 

 Awaiting the ruling of the Supreme Court. 

04 Ministry of Justice Clerks of court  The clerks of court were reinstated (work certificates attached). 

05 Ministry of Posts,  

Information Technology 

and Communications 

1. Mr Mourad NEKKACHE 

(SNAP) 

 Awaiting information from the employer. 

2. Mr Khodja Tarek AMMAR 

(SNAP) 

 Awaiting information from the employer. 

06 Ministry of Energy 

Sonelgaz Group 
46 workers 

SNATEGS 

 Table attached showing the employment situation of those  

concerned. 

 Total 86 workers  – 76 workers: situation has been or is being rectified.  

– The remaining ten cases are before the competent jurisdictions, 

with the exception of one case that was dismissed, one person 

convicted of abuse of trust and three dismissals for serious 

professional misconduct. 

In addition, before the Committee, a Government repre-
sentative expressed astonishment that Algeria had once 
again been included among the cases to be examined by the 
Conference Committee and regretted the recurrent refusal 
to recognize the progress made in the country in the pro-
tection of human rights and freedoms at work. The ratifi-
cation of 60 ILO Conventions, including the eight funda-
mental Conventions, mostly since national independence 
in 1962, illustrated the commitment of his country to base 
its economic and social development on the principles set 
out in international Conventions and treaties. The national 
Constitution also gave importance to the freedoms and 
rights recognized for all citizens in the world of work, in-
cluding freedom of association and the right to strike. In 
2015 and 2017, the Government had provided all the infor-
mation requested on specific cases or on the Labour Code. 
The previous year, when the case had been examined, of 
the 32 interventions made by members of the Committee, 
26 had welcomed the progress made by the Government. 
The failure to take that into account amounted to a denial 
of democratic rules. Recalling that all activities had to be 
undertaken in compliance with the law, as required by Ar-
ticle 8(2) of the Convention, he reiterated the statement 
made the previous year to the Committee concerning the 
Autonomous National Union of Electricity and Gas Work-
ers (SNATEGS), to the effect that the union was operating 
normally and that its members had decided voluntarily on 
its dissolution, in accordance with the provisions of labour 
laws and regulations and its by-laws. The authorities had 
simply noted its dissolution in October 2017. In relation to 
the cases of the workers referred to in the allegations, he 
referred to the detailed information provided in writing on 
that subject and indicated that, of the 86 cases listed, 76 had 
been resolved through reinstatement in their jobs, assign-
ment to another job, or by retirement at the initiative of the 
worker concerned. With regard to the allegations of police 
violence during demonstrations, he recalled that the Gov-
ernment ensured the security and well-being of its citizens 
and the protection of property. The intervention of the po-
lice services was only warranted by the need to maintain 
public order. Such interventions were carried out in accord-
ance with the law and in conformity with international 

practice. However, as globally acknowledged in all coun-
tries where regulation existed covering meetings and 
demonstrations, any action outside the framework author-
ized by the law was not allowed. Recalling that the finali-
zation of the draft text of the Labour Code would require 
not only in-depth reflection with the social partners, but 
also the support of the actors in the world of work, he reit-
erated the Government’s desire to complete the process 
within the framework of tripartite consultation. However, 
it needed to be accepted that, to ensure its success, such a 
process required time. It should also be recalled that over 
70 per cent of the comments made by the Office on the in-
itial draft text had been taken into account by the Govern-
ment. 

The trade union landscape in Algeria consisted of 
101 representative organizations, including 65 workers’ or-
ganizations, which were organized in full freedom in ac-
cordance with the law. The formalities for the registration 
of unions were set out in the law. The cases referred to of 
the establishment of unions, such as the General and Au-
tonomous Confederation of Workers in Algeria (CGATA), 
the Autonomous Union of Attorneys in Algeria (SAAVA) 
and the Autonomous Algerian Union of Transport Workers 
(SAATT), had been the subject of observations by the ad-
ministration with a view to ensuring compliance with the 
legal provisions, which had been transmitted to the found-
ing members so that they could clarify certain issues, par-
ticularly in relation to the dual status of the founder mem-
bers or the absence of a status of a salaried employee. De-
lays in resolving the documentation issues concerned were 
the responsibility of those seeking registration. The appli-
cation of the regulations respecting the registration of un-
ions could not therefore be assimilated to an intervention 
by the public authorities that was of such a nature as to limit 
or hinder the exercise of the right to organize. Moreover, 
the legislation that was in force was in full compliance with 
international standards seeking to promote collective bar-
gaining, under the terms of which measures adapted to na-
tional circumstances were to be taken to facilitate social di-
alogue and collective bargaining. By way of illustration, to 
date 82 branch collective agreements had been registered 
and 167 collective accords at the branch level, while 
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3,817 collective agreements had been concluded at the en-
terprise level, as well as 17,238 collective enterprise ac-
cords. Social dialogue was therefore a real and specific 
practice in Algeria, as demonstrated by the regular tripar-
tite and bipartite meetings held on economic, social and de-
velopment issues. The Government and the economic and 
social partners had also concluded a National Economic 
and Social Pact and a National Economic and Social 
Growth Pact, which were an acknowledgement of the so-
cial benefits acquired and economic reforms with the sup-
port of the social partners. That model of social dialogue 
and concerted action was being shared, with the support of 
the Office, with other African countries within the context 
of South–South cooperation. With a view to providing 
some light on the follow up to the proposal for a visit to the 
country by a direct contacts mission contained in the 2017 
conclusions of the Conference Committee, he indicated 
that his Government had given its agreement to such a mis-
sion being carried out in February 2018 and had accepted 
without reservation the composition of the mission. The 
Office had then proposed terms of reference that had for 
the most part been accepted by the Government, with two 
of the 12 proposed points being rejected. The Government 
had then finalized the schedule of meetings, including with 
members of the Government, and had prepared to welcome 
the mission which, in the end, had not been carried out. 
Following its cancellation, the Government had wished to 
talk to the Office and the partners to clarify its position, in 
which context it had explained that it had not been able to 
approve the persons covered by the two terms of reference 
that had not been accepted on the grounds that they were 
engaged in activities that had no legal basis intended to 
cause the social destabilization of the country. The Gov-
ernment was continuing its consultations with the Office 
on that subject, for example through the meeting held be-
tween the Government delegation, under the leadership of 
the Minister of Labour, and the Office shortly before the 
beginning of the Conference. In conclusion, he reaffirmed 
his Government’s support for the reforms advocated by the 
Director-General, and particularly the promotion of tripar-
tism, which was fundamental to the functioning of the ILO. 
In that respect, his Government agreed that it was neces-
sary to reform the functioning of the Conference Commit-
tee so as to achieve tripartite participation at all stages of 
the supervisory process with a view to greater transparency 
and equity and closer compliance with the ILO’s funda-
mental principles. 

The Worker members emphasized that the present case 
was being discussed once again simply because the Gov-
ernment had refused to take into account the recommenda-
tions made by the Conference Committee the previous 
year. They questioned the unusual approach adopted by the 
Government which, in a communication disseminated 
through the Arab Labour Organization (ALO), had accused 
the Office of partiality and the Conference Committee of 
adopting double standards. A look at the statistics of the 
cases examined by the Committee in recent years was suf-
ficient to show that such accusations were groundless. The 
Worker members expressed regret that the Government 
had not acted on the conclusions adopted the previous year 
by the Conference Committee, in particular regarding the 
sending of a direct contacts mission before the present ses-
sion of the Conference and the obligation to report to the 
Committee of Experts on the progress made. Moreover, no 
progress had been made with regard to the new Labour 
Code, which had been at the draft stage since 2011, in re-
lation to which the Government had not indicated which of 
the comments of the Committee of Experts had been taken 
into account. Nor had any progress been made in amending 
section 6 of Act No. 90-14 of 2 June 1990, which restricted 
the right to establish trade unions to persons who were Al-
gerian nationals by origin or had been for at least ten years. 

Although the Government had indicated that a provision 
under discussion with the social partners would reduce the 
required period of nationality to five years, that amendment 
would still not be in conformity with Article 2 of Conven-
tion No. 87, which provided that employers and workers, 
without distinction whatsoever, shall have the right to es-
tablish organizations of their own choosing. In that regard, 
the Committee of Experts recalled in its 2012 General Sur-
vey on the fundamental Conventions that this implied that 
anyone residing in the territory of a State, whether or not 
they had a residence permit, benefited from the trade union 
rights provided for by the Convention, without any distinc-
tion based on nationality. Lastly, the Government had not 
reported any progress in the amendment of the provisions 
that had the effect of limiting the establishment of federa-
tions and confederations. The Government had indicated in 
its statement, as it had done the previous year, that the time 
taken to make the amendments might appear long but, in 
view of the importance of the text, there was a need to en-
list the widest possible support. Although the Worker 
members welcomed the importance that the Government 
appeared to attach to consultation, they wondered why con-
sultations lasting more than 12 years were needed for 
amendments that were relatively simple to adopt. Moreo-
ver, in the current context in which certain organizations 
were excluded from the consultation frameworks, they 
considered that the consultations in question were not in 
conformity with ILO standards. With regard to the regis-
tration of trade unions, the Committee of Experts continued 
to voice its concern at the particularly long periods required 
to secure registration, or the refusal by the authorities with-
out any justification to register autonomous trade unions. 
That was a recurrent approach by the authorities. For ex-
ample, the CGATA had been applying for registration 
since 2015. After depositing its application, it had received 
a letter which merely indicated that the application had 
been rejected on the grounds of non-conformity with the 
regulations. No response had been made since to its request 
for justification. The result was that to date, the CGATA 
had no way of knowing in what way its application for reg-
istration supposedly failed to conform to the regulations. In 
addition, because of that lack of recognition, the CGATA 
was excluded from tripartite consultation structures, and 
had not been consulted on the ongoing reform of the La-
bour Code. The Worker members recalled that certain for-
malities prior to registration were only compatible with 
Convention No. 87 if they did not give the authorities dis-
cretionary power to refuse the establishment of an organi-
zation, and that this requirement should not constitute such 
an obstacle that it amounted to a straightforward prohibi-
tion.  

The Worker members reported a number of cases of in-
terference by the authorities in the activities of trade un-
ions: (i) with regard to the case of SNATEGS, they ob-
served that a press release from the Ministry of Labour, 
dated 3 December 2017, had announced the voluntary dis-
solution of SNATEGS, in accordance with the provisions 
of Act No. 90-14 of 1990. Under section 29 of the Act, vol-
untary dissolution was proclaimed by the members of the 
trade union, or their regularly designated delegates, in con-
formity with the provisions of the union’s constitution. 
However, it should be noted that, according to the 
SNATEGS constitution deposited with the Ministry of La-
bour, the dissolution of the trade union organization was a 
decision to be taken by a SNATEGS national congress. The 
general assembly of 7 October 2017, referred to by the 
Government in its press release, had therefore neither the 
competence nor the authority to decide on dissolution. It 
was regrettable that, following that decision, the bank ac-
counts of SNATEGS had been frozen; (ii) on 4 February 
2018, the police had indicated to the Algerian Union of 
Electronic Press Editors, which was an employers’ union 
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in the process of being established, that its general assem-
bly planned for the following day was illegal because no 
prior request for authorization had been made. However, 
there was no legal provision stipulating that prior authori-
zation was required to set up an occupational union in a 
private space on a weekday. That was simply another ex-
ample of a violation of freedom of association; (iii) on 
6 March 2018, without any legal basis, the Government 
had issued a request, solely via the website of the Ministry 
of Labour, Employment and Social Security, to the 65 ac-
credited trade union organizations to prove their represent-
ativeness. The formula imposed by the Ministry obliged 
the trade unions to indicate, among other things, the list of 
names of their members, their jobs and their social security 
registration numbers. At the end of the prescribed three-
week period, only 30 organizations had been able to pro-
vide responses. Of that number, only 17 had met the rele-
vant criteria, according to the Government. The Worker 
members recalled in that regard that the law contained pro-
visions that made it possible to determine the representa-
tiveness of a trade union and that superfluous initiatives by 
the authorities had been tantamount to yet another violation 
of freedom of association. Stressing once again the connec-
tion between the exercise of freedom of association and re-
spect for civil liberties, the Worker members recalled the 
cases of harassment and persecution against independent 
trade union officials affiliated to the CGATA, in particular: 
(i) Mr Khaddour Chouicha, member of the CGATA exec-
utive committee, arrested by the police on a café terrace 
together with human rights activists on the grounds of un-
authorized assembly; (ii) Mr Abdelkader Kouafi, 
SNATEGS’s Secretary-General, and Slimane Benzine, 
President of the National Federation of Internal Security 
Workers, both sentenced to imprisonment and fines for ob-
jecting to poor conditions of work and to the sexual harass-
ment of women workers; (iii) Mr Raouf Mellal, 
SNATEGS’ President, who had been the subject of several 
complaints of defamation with a view to his intimidation. 
In that regard, a court decision handed down in November 
2017 ordering his reinstatement in his post and as a trade 
union official was still awaiting implementation; and 
(iv) Mr Mekhfi Djeha, who had been dismissed in February 
2018, after informing his superiors of his status as a dele-
gate of an independent trade union. In conclusion, the 
Worker members expressed deep regret at the gulf between 
the situation of the independent trade union movement in 
Algeria and the ILO’s principles of freedom of association. 

The Employer members recalled that the case had been 
discussed by the Conference Committee in 2014, 2015 and 
2017. It concerned issues relating to obstacles to the estab-
lishment of workers’ organizations, including the registra-
tion of trade unions in law and practice. The Government 
had indicated that these issues would be addressed by the 
new Labour Code. The Employer members had recalled, as 
they had in 2017, the information on the social dialogue 
process in the country, the Government’s stated commit-
ment to meeting with parties to discuss the issues, and that 
the draft Labour Code, under preparation since 1990, had 
not yet been adopted. In 2017, the Conference Committee 
had made recommendations concerning the registration of 
trade unions, the removal of obstacles to the establishment 
by workers’ organizations of federations and confedera-
tions of their own choosing, the need to ensure that free-
dom of association could be exercised in a climate free 
from intimidation and violence, and the need to ensure that 
the new draft Labour Code was in compliance with the 
Convention. The Conference Committee had also urged 
the Government to accept a direct contacts mission before 
the next session of the Conference. In that respect, the 
Committee of Experts had noted that the direct contacts 
mission had not been accepted without restriction. Thank-
ing the Government for its explanation that it had accepted 

ten of the 12 points in the terms of reference of the mission, 
the Employer members nevertheless expressed disappoint-
ment that the mission had not been accepted based on the 
full terms proposed by the Office. If information had been 
provided to a direct contacts mission, the discussion at the 
Conference Committee might have been avoided. Without 
information from a direct contacts mission, the discussion 
had to be based on the report of the Committee of Experts. 
Taking into account the conclusions of the Conference 
Committee of 2017, the Employer members welcomed the 
Government’s expressed commitment to tripartite social 
dialogue and encouraged the Government to complete the 
reform of the Labour Code, in consultation with the social 
partners. That reform should address the requirements to 
obtain prior authorization and should recognize the right of 
all workers to establish trade unions and ensure that the 
registration of trade unions in law and practice conformed 
to the requirements in the Convention. It should ensure that 
freedom of association could be exercised in a climate free 
of intimidation and without violence against workers, trade 
unions or employers. The Employer members were hope-
ful that on the basis of straightforward recommendations, 
it would be possible to move forward and achieve tangible 
progress on the case. The Government should be urged to 
provide a full report to the Committee of Experts and to 
accept a direct contacts mission in the spirit of openness 
and transparency, so that full information could be gath-
ered with respect to the efforts made to achieve compliance 
with the Convention. 

The Worker member from Algeria stated that the Interna-
tional Labour Conference was a global platform for the so-
cial partners to assess and identify the extent to which 
member States were committed to the instruments they had 
ratified under the conditions of impartiality and objectivity. 
However, certain cases lacked precisely the elements of 
objectivity and integrity. Trade unions contributed to 
workers’ awareness and improved the working conditions 
and lives of the workers. However, the trade union move-
ment was now suffering because of the opportunistic man-
ner in which trade unionism was approached, and was ra-
ther used as a tool for purposes that had nothing to do with 
workers’ lives and suffering. This had become a threat to 
workers and threatened the credibility of the ILO and its 
mechanisms. The mechanisms and methods of the ILO 
should be reformed in order to preserve its reputation, cred-
ibility, and effectiveness. The campaign against Algeria 
and certain other countries was based on false arguments. 
Legislation that had existed for a quarter of a century had 
suddenly become a target for violating obligations. Efforts 
were being made to dismantle and weaken the Algerian 
trade union movement and there were schemes against the 
original trade union movements in Algeria and elsewhere. 
This had negative implications for the principle of genuine 
trade unionism and for the work of the ILO. She urged all 
those who respected the ILO to plead for the reconsidera-
tion of cases and to put an emphasis on the importance of 
providing material evidence for cases. 

The Employer member of Algeria expressed surprise at 
the repeated criticisms made against Algeria for several 
years considering the significant number of workers’ un-
ions that had been registered since the beginning of the 
1990s, and the fact that trade union pluralism and the right 
to strike were enshrined in the country’s basic law. Hardly 
a month passed without a strike being called in Algeria, 
mostly in violation of the rules governing the right to strike, 
and which brought vital sectors such as health, education, 
transport and other economic sectors to a standstill. The 
public authorities had always favoured dialogue and nego-
tiation to resolve such disputes, and had never adopted re-
pressive measures against the workers and trade unions that 
called strikes. The penalties imposed on workers were not 
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related to their trade union activities, but rather to the dis-
ruption of public order and the prevention of work at the 
workplace, which were punishable under all national laws. 
Algeria had distinguished itself by adopting a policy that 
favoured dialogue and consultation with the economic and 
social partners, as demonstrated by the two economic and 
social pacts concluded in 2006 and 2014, and the number 
of tripartite and bipartite meetings organized to discuss is-
sues relating to the economic development of the country. 
Furthermore, hundreds of collective agreements and ac-
cords had been signed between the social partners within 
enterprises. He said that Algeria aspired to build a law-
abiding State and therefore ensured the strict application of 
the law in all fields, including the exercise of freedom of 
association and the organization of public demonstrations. 
They were not therefore obstacles affecting freedom of as-
sociation, but rather compliance with legislative provisions 
governing trade union activity. The Government had pro-
vided such explanations time and again, and the Committee 
had failed to take them into consideration.  

Another Employer member of Algeria emphasized the 
commitment of the Government and employers in her 
country to compliance with international labour standards 
and the promotion of social dialogue, both through existing 
tripartite institutions in the country, the National Economic 
and Social Pact and the long-standing cooperation between 
Algeria and the ILO. She had taken note of the work of the 
Committee of Experts and expressed the desire of her or-
ganization, the Business Leaders’ Forum, to pursue collab-
oration that was beneficial for all which stakeholders, how-
ever, required objectivity and transparency, in line with 
ILO values. The reform of the Labour Code was an im-
portant, complex and sensitive process that needed to en-
sure a balance between the different actors within the en-
terprise, and facilitate the construction of a modern econ-
omy. Both employers and workers should support the Gov-
ernment’s efforts to conclude that consultation process se-
renely, and sustainably consolidate economic growth that 
created wealth, jobs and social peace. With regard to free-
dom of association and the right to strike, she emphasized 
that the Algerian Constitution guaranteed all the funda-
mental freedoms, including the right to freedom of associ-
ation and the right to strike, within a context of strict com-
pliance with the law. The legal framework implemented 
under the country’s basic law was in conformity with the 
spirit and letter of the international Conventions and instru-
ments ratified by Algeria. In that context, trade union plu-
ralism that had been set out in the Constitution since 1989 
had allowed intense union activity in Algeria in both the 
public and private sectors. Consequently, as the Govern-
ment had indicated, the regulatory framework in force and 
its application in practice respected the principles of the 
Convention in relation to freedom of association and the 
exercise of the right to strike. In conclusion, she empha-
sized that it would be appropriate, prior to the preparation 
of the report of the Committee of Experts, to organize ex-
changes with the experts in order to ensure they had accu-
rate information. 

The Government member of Mali noted with satisfaction 
the action taken by Algeria to give effect to the Conven-
tion. Welcoming the efforts made, particularly the 
strengthening of social dialogue through tripartite meet-
ings, and forums for consultation and negotiation, she en-
couraged Algeria to continue its constant efforts to be in 
compliance with freedom of association. 

An observer representing the International Trade Union 
Confederation (ITUC), speaking on behalf of CGATA, re-
gretted that the Government was the subject of repeated 
complaints from trade unions, and that it had refused to co-
operate with the ILO. Since the previous year, when the 
present case had been discussed by the Committee, there 

had been no improvement and further obstacles were im-
peding the free exercise of trade union rights. Effect had 
not been given to any of the Committee of Experts’ recom-
mendations on the following issues: the demotion of the 
dismissed trade unionists who had been reinstated; the reg-
istration of trade unions; the revision of the draft Labour 
Code; and the establishment of an agenda for the ILO fol-
low-up mission that precluded meetings with the leaders of 
complainant trade unions. Acts of repression were contin-
uing against trade union representatives, and particularly 
the President of the CGATA (Mr Rachid Malaoui), the 
President of SNATEGS (Mr Raouf Mellal), the National 
Coordinator of the Higher Education Teachers’ Union 
(SESS) (Mr Kaddour Chouicha) and the Head of the Fed-
eration of Judicial Workers affiliated to the National Au-
tonomous Union of Public Administration Personnel 
(SNAPAP) (Mr Mourad Ghedia). 

The Government member of Lebanon noted that the Gov-
ernment was taking measures to fulfil its international ob-
ligations and trusted that no effort would be spared in that 
regard. She expressed appreciation for the measures al-
ready taken by Algeria, including the National Economic 
and Social Growth Pact. The social dialogue that was tak-
ing place should be encouraged. 

An observer representing IndustriALL Global Union said 
that the trade union pluralism claimed by the Government 
was in appearance only, as demonstrated by the horrendous 
campaign of repression against SNATEGS, despite having 
ratified most of the international Conventions on freedom 
of association. A total of 1,114 people involved in the trade 
union had been brought to court, and 12 trade union dele-
gates had been prosecuted on false grounds and threatened 
with imprisonment for having exercised their right to 
strike. He referred to his own 18-month prison sentence, 
and to other examples of arbitrary cases, in the context of 
which a significant number of trade union leaders had been 
dismissed. The Ministry of Labour had not only refused to 
apply section 56 of Act 90-14 on the modalities for the ex-
ercise of trade union rights, in accordance with which trade 
union delegates had to be reinstated in the event of a viola-
tion of the law, but it had also dissolved the trade union 
twice: the first time, through the adoption of a ministerial 
decree in May 2017; and the second time, by holding a so-
called “voluntarily dissolution” meeting. In those two 
cases, the Ministry of Labour had refused to apply the laws 
on freedom of association and ridden roughshod over the 
competence of the judiciary, which alone had the authority 
to dissolve a trade union in accordance with sections 27 et 
seq. of Act 90-14. Freedom of association was now an il-
lusion in Algeria, where trade unions were muzzled and 
anyone who dared to expose the deteriorating social condi-
tions of workers or company mismanagement was sen-
tenced to imprisonment for defamation. Finally, he ex-
pressed concern not only at the prison sentences, but also 
at the dismissals and aggressive policies of the Government 
in relation to trade union leaders and anyone who tried to 
engage in trade union activity.  

The Government member of Eritrea expressed his full 
support for the position taken by the Government regarding 
the application of the Convention. The Committee should 
appreciate the efforts undertaken by the Government to 
harmonize its legislation with the relevant international la-
bour standards through a process of tripartite consultation, 
particularly for the ongoing labour law reform. He ex-
pressed support for the need to review the working meth-
ods of the Conference Committee in order to ensure trans-
parency and inclusiveness, in particular regarding the cri-
teria to select the cases to be included in the list. 

An observer representing Public Services International 
(PSI) described the situation experienced by the National 
Autonomous Union of Public Administration Personnel 
(SNAPAP), which was an affiliated union. He said that the 
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authorities had established a trade union that was a clone 
of SNAPAP, the leader of which was participating in the 
work of the International Labour Conference. Such a move 
had been made in order to deceive the members of the Con-
ference Committee. However, at the national level, the 
original SNAPAP had experienced an interference in its ac-
tivities, to the extent that each time it attempted to establish 
a union branch in a specific administration, the potential 
members were subjected to intimidation by the security 
services and the local administration in order to make them 
join the clone trade union. Furthermore, pressure was ex-
erted on SNAPAP from all sides to prevent it from renting 
trade union premises. He regretted to note that an official 
from PSI, who was to have carried out a mission with 
SNAPAP, had been refused a visa by the Algerian author-
ities. 

The Government member of the Bolivarian Republic of 

Venezuela welcomed the information provided by the Gov-
ernment concerning the application of the Convention. The 
Government’s statement had served to highlight the good 
practices in the field of social dialogue with the aim of pro-
moting industrial relations and the exercise of the right to 
freedom of association. The Government had expressed 
concern at the fact that it had repeatedly been requested to 
reply to questions relating to the right to freedom of asso-
ciation, despite the fact that in 2015 and 2017, it had pro-
vided information on specific cases and on the draft Labour 
Code, and was awaiting an assessment of the progress it 
had made. The Government of Algeria should be praised 
for its continuous promotion of decent work and its efforts 
to strengthen workers’ rights within the framework of the 
Convention. It was also a matter of concern that claims had 
been made against the Government by people and organi-
zations from outside the world of work. As the Government 
had observed, there was significant trade union activity, re-
sulting in the signing of numerous collective agreements 
based on permanent and effective social dialogue that had 
led to the signing of an Economic and Social Growth Pact 
and various agreements on the socio-economic matters. Fi-
nally, attention should be drawn to the resurgence of an ag-
gressive policy against Algeria that was intended to limit 
its social progress and deny its values of social justice, all 
of which should be taken into account by the Committee in 
its conclusions. 

The Worker member of the United States recalled that 
SNATEGS had been dissolved by the Ministry of Labour 
and that this had not been voluntary. Following peaceful 
actions in response to that decision, leaders of SNATEGS 
had been detained. Subsequently, a peaceful protest had 
been organized by SNATEGS to demand that the Govern-
ment put a stop to the privatization of national companies, 
uphold the freedom of association, and reinstate workers 
and union leaders who had been dismissed from the state-
owned energy company, but police detained approximately 
1,000 persons from that rally. The detention of union lead-
ers for alleged unauthorized gatherings was not limited to 
SNATEGS. Mr Kaddour Chouicha, the national coordina-
tor for SESS faced similar charges, and at the university 
where Mr Chouicha worked, teachers had been locked out. 
The detention of union leaders, the alleged dissolution of 
SNATEGS, and the lockout of SESS members were all in 
violation of the Convention and related to employers that 
were state-owned. The legislation was being used as an ap-
paratus to deprive workers of their freedom of association 
by punishing union leaders and members and preventing 
them from joining together. Reform of the legislation was 
moving forward at an unacceptably slow pace. It was very 
concerning that this was occurring in the public sector as 
the Government was responsible for the slow progress to-
wards the reforms recommended by the Conference Com-
mittee and the other actions under discussion. The speaker 
recommended the adoption of the same conclusions as last 

year, with an emphasis on the need for the reforms to occur 
without undue delay. 

The Employer member of Qatar recalled that the case of 
Algeria was a unique situation. Algeria had ratified more 
than 60 ILO Conventions and had more than 100 active 
trade unions. As employers, they always viewed stability 
in the economic environment as the main goal for the de-
velopment of the economy and any problems in the eco-
nomic environment of a neighbouring or regional country 
would negatively affect their own economic environment. 
Algeria should not merit being among the 25 cases dis-
cussed by the Conference Committee. The case should be 
closed, and the Government should be encouraged to re-
solve the issues raised through Algerian regulations and le-
gal frameworks. 

The Government member of the Plurinational State of Bo-
livia expressed appreciation for the information provided 
by the Government to the effect that freedom of association 
was fully protected under the laws of the country. She wel-
comed the Government’s report on the reinstatement of 
dismissed workers, which should be taken into account by 
the Committee in its conclusions. In the Plurinational State 
of Bolivia, trade union rights were recognized as funda-
mental rights.  

The Worker member of Brazil deplored the increase in vi-
olent attacks by the Algerian Government against workers. 
In particular, doctors who were members of the Autono-
mous Committee of Algerian Resident Doctors (CAMRA), 
who had been on strike for several months, had been bru-
tally repressed by the police during demonstrations held 
between January and May 2018 in Algiers and Oran. Sev-
eral doctors had also been arbitrarily detained and released 
very late at night in isolated locations. On 4 January 2018, 
after having prohibited doctors from the CAMRA from 
protesting in front of the Mustafa Pacha University Hospi-
tal in Algiers, the police had brutally repressed them, caus-
ing serious injuries. Doctors coordinating the demonstra-
tion had been arbitrarily arrested. On 20 January 2018, the 
Algerian police had yet again brutally repressed a peaceful 
rally organized by the SNATEGS-CGATA and had ar-
rested a large number of peaceful protesters, notably 
women trade unionists from SNAPAP. He called on the 
Government to guarantee freedom of association based on 
tripartite social dialogue. 

The Government member of the United States noted that 
the Government continued to report that the process initi-
ated in 2011 to amend the Labour Code was progressing. 
The dialogue with the Committee of Experts on the draft 
legislation and the efforts to engage in consultation with 
tripartite stakeholders showed its commitment. He ex-
pressed concern at the cancellation of the ILO direct con-
tacts mission requested by the Conference Committee in 
2017, owing to the Government’s refusal to guarantee 
meetings with independent trade union organizations. Un-
registered trade unions continued to report registration de-
lays and certain denials of recognition. He encouraged the 
Government to take action to address those issues. It should 
accept an ILO tripartite mission and ensure meetings with 
all relevant stakeholders, including independent trade un-
ion organizations. The recommendations of the mission 
should include a time-bound action plan providing reme-
dies for specific violations of workers’ rights. The Govern-
ment should also ensure the ability of trade unions to oper-
ate freely from intimidation, establish a transparent trade 
union registration process in line with international stand-
ards and ensure the expeditious treatment of applications 
for trade union registration. 

The Government member of Libya said that the Govern-
ment’s commitment to the application of the Convention 
was reflected in its national laws supporting freedom of as-
sociation in Algeria, as well as in article 70 of the Consti-
tution of 2016, which recognized freedom of association to 
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all citizens. The detailed response of the Government rep-
resentative confirmed that the Government was in the pro-
cess of undertaking all necessary and positive action to re-
solve the individual cases of concern with only a few indi-
vidual workers’ cases remaining, which were the subject of 
reconciliation efforts by labour inspectors and the compe-
tent courts. Moreover, the settlement of 88 per cent of cases 
had been reported. The National Economic and Social 
Growth Pact had been signed by the Government and a 
number of bilateral and tripartite meetings of the social 
partners had followed. Concerning the completion of the 
labour reform process, the Government was developing the 
Labour Code which aimed to strengthen the application of 
all social laws in force and to respond to the expectations 
of economic actors. The Conference Committee should 
take into consideration, in its conclusions, all the positive 
action undertaken by the Algerian Government to imple-
ment the Convention. 

The Worker member of Spain, speaking on behalf of the 
trade unions in France, Italy and Spain, referred to the re-
cent report by the European Union (EU), dated 6 April 
2018, on the state of relations between the EU and Algeria 
under the renewed European Neighbourhood Policy which, 
with regard to the freedom of association, indicated that 
Algerian autonomous trade unions were experiencing dif-
ficulties in registering and holding meetings, despite the 
ratification by Algeria of the Convention. It added that the 
promotion of social dialogue, particularly through the de-
velopment of autonomous trade unions, and in accordance 
with the recommendations of the ILO, should be among the 
improvements made to the economy and the labour market. 
On the basis of those fundamental premises, it was im-
portant to recall that little progress had been made in Alge-
ria. Following recent strikes called by the National Council 
of Autonomous Teachers of the Tertiary Education Sector, 
the Ministry of Labour had launched a campaign to pres-
surize the trade unions, which undermined the mechanisms 
of trade union representation. On 6 March 2018, trade un-
ions had been requested to provide, by 30 March, in other 
words within 24 days, data to demonstrate their represent-
ativeness, including the number of members and the 
amount of union dues, in accordance with the law. How-
ever, they had also been requested to supply data that was 
not required by law, such as the full name, gender, date of 
birth, employer, workplace address, job title, date of mem-
bership, member’s number, the 2017 membership dues and 
social security number, which was a clear obstruction of 
the right to freedom of association in the country. Those 
requirements had served as a pretext to create a list of trade 
unions that were usually cited by the authorities in an at-
tempt to demonstrate the exercise of freedom of association 
in Algeria. The trade unions on the list were those that had 
provided data, thereby excluding those that had not done 
so. Furthermore, certain organizations had been declared 
representative which, without having previously been ac-
tive, had joined the harassment campaign against the Na-
tional Council. For those and many other reasons, she ques-
tioned the criteria used to demonstrate trade union repre-
sentativeness in Algeria. The Government was still far 
from complying with the Convention and giving effect to 
the measures recommended in the EU report referred to 
above. 

The Government member of Senegal welcomed the efforts 
made by Algeria to implement the Convention. Reaffirm-
ing her commitment to the universal ideals and objectives 
of the ILO and the requirement for all member States to 
ensure respect for trade union rights and freedoms for all 
workers, she strongly urged the Algerian Government to 
build on the progress made to improve, with the social part-
ners, national law and practice in relation to compliance 
with, and the protection of, workers’ trade union rights. She 
also called on the Government to increase cooperation with 

the ILO and, if necessary, request its technical assistance 
with a view to giving full effect to the Convention. 

An observer representing the International Union of Food, 
Agricultural, Hotel, Restaurant, Catering, Tobacco and Al-
lied Workers’ Associations (IUF), announced that Nassira 
Ghozlane, Secretary-General of the SNAPAP and member 
of the PSI executive, had been prevented by the Algerian 
authorities from travelling to Geneva this morning to attend 
this meeting. He further underlined that independent trade 
unions were becoming increasingly isolated. In addition to 
refusing the members of the follow-up mission a meeting 
with the independent trade unions that were fighting for 
freedom of association, even when a colleague had been 
available to attend that morning, the representatives of the 
ITUC and the European Trade Union Confederation 
(ETUC) had not been granted a visa to enter Algeria and 
hold discussions with the leaders of CGATA on the situa-
tion of trade unions and the next ITUC conference. It 
should be recalled, for information purposes, that Mr Mus-
tapha Tlili, head of the Arab branch of the ITUC, had been 
refused entry on 24 May 2016 when arriving at Algiers air-
port. The right to organize required freedom of association 
at all levels, including the international level. There had 
been an increase in the criminalization of all trade union 
activities by the judicial system, causing a flood of un-
founded prosecutions of trade union leaders. The arbitrary 
rulings of 27 January 2016 against Mr Raouf Mellal, Pres-
ident of SNATEGS, 2 January 2017 and 28 November 
2017, had resulted in prison sentences of up to six months 
and fines of up to €5,000 for reporting corruption in public 
bodies and defending victims of sexual harassment. Fur-
thermore, proceedings were in progress against the Secre-
tary-General of SNATEGS, Mr Abdelkader Kouafi. Such 
measures were creating an atmosphere of fear which 
weighed heavily on Algerian workers, on civil rights and 
on freedom of association.  

The Government member of Qatar referred to the detailed 
information provided by the Government, in particular the 
legislative procedures undertaken to ensure the exercise of 
freedom of association and the establishment of trade un-
ion organizations and social dialogue processes with the 
social partners. The Conference Committee’s conclusions 
should take into consideration the efforts undertaken by the 
Government as well as its openness to cooperate with the 
ILO in that respect. 

The Government member of Turkey welcomed the infor-
mation provided by the Government on the developments 
regarding the implementation of the Convention. The Gov-
ernment was committed to solving the problems regarding 
labour rights in the country and the figures on settled labour 
disputes clearly indicated the Government’s willingness 
and commitment to continue its efforts to further improve 
the situation of workers. The Government was also com-
mended for its efforts to draft the Labour Code and achieve 
consensus, which could be reached by social dialogue, and 
it was encouraged to continue working closely with the 
ILO and increase its efforts, especially for the protection of 
trade union rights. 

The Worker member of Poland pointed out that the situa-
tion of workers in Algeria had not improved since the dis-
cussion the previous year by the Conference Committee. 
On the contrary, new serious violations had recently place. 
Freedom of association should be guaranteed without dis-
crimination of any kind, particularly based on occupation 
and nationality, and there should be no prohibitions on the 
registration of trade unions. There were no guarantees for 
a rapid registration procedure in Algeria and no specific 
penalty was foreseen for the authorities, for long registra-
tion delays. The labour law reform had been a long process 
and, accordingly, stronger ILO recommendations were 
called for. There should be an ILO mission to Algeria. Fi-
nally, the Government was urged to amend its legislation, 
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immediately recognize all legitimate unions and reinstate 
all workers who had been unlawfully dismissed for their 
trade union activities. 

The Government member of Zimbabwe, noting the infor-
mation submitted by the Government on the cases that had 
been finalized and those still under consideration, ex-
pressed the hope that the cases pending before the internal 
dispute settlement system would soon be finalized. She 
noted the Government’s willingness to continue cooperat-
ing with ILO supervisory bodies in ensuring that all the 
pending cases were dealt with through domestic remedies. 
The ILO should continue to provide technical support to 
strengthen the tripartite and bipartite institutions in Alge-
ria, as those structures were central to dispute settlement in 
the world of work.  

The Government member of the Islamic Republic of Iran 
welcomed the measures adopted by the Government to re-
inforce the situation of trade unions in the country. Refer-
ring to the statistics provided by the Government on the 
settlement of individual cases, he noted that 76 of 86 cases 
had been settled or were in the process of being settled. Ef-
forts had been deployed to reach a consensual Labour Code 
in full consultation with the social partners. He recalled the 
Government’s indication that it had not rejected the recom-
mendations adopted by the Conference Committee in 2017 
concerning the direct contacts mission and indicated that 
further negotiations could pave the way to a solution. He 
encouraged the Office to provide the necessary assistance 
to overcome the pending issues. 

The Worker member of Morocco expressed surprise at the 
Government’s reply in which it described the CGATA as a 
“quasi union”. He emphasized that CGATA was a found-
ing member of the Arab Trade Union Confederation, the 
Maghreb Social Forum and the World Social Forum, and a 
member of the ITUC. Furthermore, the General Union of 
Moroccan Workers was engaged in long-standing cooper-
ation with CGATA, which it considered to be a serious and 
responsible trade union. Consequently, denying the exist-
ence of the union and its representativeness was merely an 
attempt to favour one union over another, while the correct 
procedure was to foster cooperation and participation be-
tween the main trade unions in the country. That was a cru-
cial element in the promotion of social peace, to which any 
serious government should aspire. He concluded that any 
action that prejudiced freedom of association was a clear 
violation of the ILO Constitution and contravened the pro-
visions of the Convention. 

The Government member of Egypt said that account 
should be taken of all the efforts made by the Government 
in the framework of dialogue with the social partners, to 
ensure the effective implementation of the Convention. 
This included preparing labour legislation and other related 
social laws; ensuring the establishment of trade unions 
based on pluralism; facilitating the establishment of trade 
unions at different levels by removing the restrictions and 
obstacles in this exercise; and providing the necessary 
guarantees for the establishment of independent trade un-
ions. The Government was encouraged to take additional 
measures to ensure the full application of the Convention, 
both in law and practice and to make use of the technical 
assistance provided by the Office in that respect.  

The Worker member of Mali, speaking also on behalf of 
the workers of Guinea and the Congo, indicated that, for 
the second consecutive year, the Committee was examin-
ing the failure of Algeria to comply with the provisions of 
the Convention. In light of the arguments put forward by 
the Government and the efforts made to clarify contentious 
issues, significant progress had been noted regarding in 
particular: the effective recognition of pluralism, resulting 
in the registration of several trade unions covering almost 
all economic branches and the public sector; and the exist-
ence of a regulatory framework to facilitate the conclusion 

of collective agreements at the enterprise level. In addition 
to those achievements, a National Economic and Social 
Growth Pact had been signed, thereby strengthening the 
promotion of social dialogue and the recognition of the 
rights of all workers. Social peace was the bedrock of all 
economic progress and the foundation of the rule of law as 
it ensured respect for the choice of all workers to freely ex-
ercise their activities. In the present case, Algeria was a 
country engaged in a process of substantial transformation 
sustained throughout by the values of progress and democ-
racy, for which the ILO was a reference. In that context, 
the Organization’s role was to actively encourage the 
strengthening of social dialogue as a channel for social 
peace and cohesion through the recognition of the achieve-
ments made since 2017 in relation to trade union rights. 
The ILO should continue to support Algeria to strengthen 
the results attained.  

The Government member of Mexico noted the action 
taken by the Government in response to the comments of 
the Committee of Experts, and particularly the progress 
made in reforming the Labour Code and the political will 
shown to undertake a broad consultation process with the 
social partners with a view to drafting legislation that 
would strengthen the application of laws and practice, so 
that the challenges in the present case could be overcome. 
At the same time, the Committee of Experts had noted the 
allegations aired before the Committee on Freedom of As-
sociation, which made it necessary to emphasize the im-
portance of avoiding duplication in the examination of the 
issues at hand. It was therefore particularly relevant not to 
prejudge any matters that were still pending before that 
Committee, so as to ensure coherence in the functioning of 
the supervisory bodies. He reiterated that respect for fun-
damental rights at work was an essential component in cre-
ating decent work and accordingly, expressed satisfaction 
at the Government’s willingness to work with the supervi-
sory bodies. It was to be hoped that the legislative process 
under way would be fruitful and that the Committee of Ex-
perts would be kept informed of the progress achieved.  

The Worker member of Bahrain said that there was no 
doubt that the Government was dealing decisively and 
transparently with the observations of the Committee of 
Experts and that it responded in detail to all the issues con-
tained therein. He expressed his surprise at the fact that Al-
geria had been on the list of cases for years, despite the fact 
that it had ratified more than 60 international labour Con-
ventions, which confirmed the country’s commitment to 
respect of international labour standards. The Algerian la-
bour movement was dynamic and active, and provided sig-
nificant material and moral support to Arab and African 
trade unions. However, he supported the statements made 
by the Government in that they should be granted freedom 
in dealing with the draft Labour Code, with the full support 
of the social partners. He added that the great number of 
social sectoral agreements reflected the fact that Algeria 
used social dialogue and collective bargaining as the ideal 
means to regulate conditions of work. Finally, it was im-
portant to acknowledge efforts made in the country, which 
provided a good example of freedom of association and so-
cial dialogue, rather than insist on placing it on the list of 
cases. 

The Government member of the Russian Federation noted 
that the information provided by the Government con-
firmed its commitment to complying with the Convention. 
The Government was demonstrating good will and was 
open to dialogue with the social partners on the issues 
raised. For a number of years, the Government had been 
taking specific steps that affirmed its commitment to the 
fundamental principles and rights at work. The situation 
should be analysed carefully, and the ongoing social dia-
logue should be supported. The speaker concluded by en-
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couraging the Government’s cooperation with the ILO, in-
cluding in the form of an ILO mission, and to continue to 
take measures in that respect.  

The Worker member of Sudan noted that the Convention 
provided for account to be taken of national laws in the ex-
ercise of trade union activities. Algeria had ratified a large 
number of ILO conventions. It also had an important role 
in developing the African trade union movement through 
the Organization of the African Trade Union Unity 
(OATUU), as well as an active role in the Arab trade union 
movement through the International Confederation of Arab 
Trade Unions (ICATU). Algeria’s national labour legisla-
tion was in conformity with international labour standards, 
including with respect to trade union pluralism. 

The Government member of Ghana welcomed the efforts 
taken by the Government regarding the reinstatement of 
dismissed workers. The Committee of Experts should bear 
in mind the distinction between fundamental human rights 
and trade union rights, as trade union rights also entailed 
obligations. Algeria had acquired great experience in the 
use of social dialogue as a tool to reach consensus on im-
portant socio-economic issues. The reform of the Labour 
Code required the participation of major players in the 
country in order to ensure consensus over a law which ad-
dressed existing gaps and takes into account emerging is-
sues in the industrial environment. He urged the Govern-
ment to strengthen engagement with the social partners and 
avail itself of ILO technical assistance to make progress in 
the finalization of the Labour Code reform, in compliance 
with relevant international labour standards. 

The Government member of Cuba expressed appreciation 
of the information that the Government had supplied con-
cerning the Convention. She emphasized that some of the 
recommendations made by the Committee of Experts had 
already been implemented and trusted that Algeria would 
continue to make progress in putting into practice the rec-
ommendations made. 

An observer representing the World Federation of Trade 

Unions (WFTU) said that the trade unions situation in Al-
geria was characterized by pluralism, as more than 
100 trade unions were registered, including 65 central trade 
unions. What was lacking in Algeria was ambitious and fair 
legislation regulating pluralistic trade unions. Some con-
sidered that tripartite dialogue necessarily meant the inclu-
sion of only the most representative trade unions and the 
exclusion of the remaining organizations, when in fact tri-
partite dialogue should not be restricted but should encom-
pass a number of workers’ and employers’ organizations at 
all stages of dialogue. He recommended that the Govern-
ment of Algeria should work to establish a higher council 
for social dialogue in which more than one employers’ or-
ganization and one workers’ organization could partici-
pate. 

The Government member of Kenya noted that since the 
last examination of the case by the Conference Committee 
in 2017, the Government had put in place a number of 
measures to address some of the problems regarding the 
application of the Convention. There had been an increase 
in the number of cases settled through conciliation or com-
petent courts, most of which related to professional mis-
conduct rather than to the exercise of workers’ trade union 
rights. Consultation and negotiation had also resulted in the 
signing of a number of economic and social agreements 
and the creation of institutions to enhance social dialogue. 
As the process of amending laws and restructuring institu-
tions was time-consuming, the Government should be 
given more time and technical assistance from the ILO in 
order to enhance compliance with the Convention. 

The Government member of Nigeria noted with satisfac-
tion the Government’s report on the application of the Con-
vention and considered that much substantial progress had 
been made. He expressed support for the proposal to revise 

the working methods of the Committee to carry out its mis-
sion in accordance with the principles of tripartism and en-
sure full transparency in individual cases. Particular con-
cern remained about the complaints lodged against the 
Government by some persons and trade unions allegedly 
lacking official recognition on the pretext that the Govern-
ment was hindering freedom of association. Trying to force 
governments to implicitly recognize pseudo-organizations 
was a practice that undermined a State’s sovereignty. Fi-
nally, the Government’s commitment to meet the require-
ments of the principles of the Convention was welcomed. 

The Government member of the Syrian Arab Republic 
noted the positive measures initiated by the Government. 
Those measures should continue, as the Government was 
determined to pursue reforms to ensure the application of 
the Convention. The delay in finalizing the Labour Code 
should not be a concern as this legislation required tripar-
tite consultations and dialogue. He hoped that the new law 
would soon be issued as the tripartite constituents reached 
consensus. 

The Government representative emphasized that Algeria 
was a stable country which respected human rights in gen-
eral, and freedom of association in particular, as demon-
strated by the strikes that had been called, including in 
some very sensitive sectors, such as national education, 
health and transport. There were no preconditions for the 
registration of trade unions, except the procedures set out 
in the national legislation. Information concerning the pro-
cessing of applications for trade union registration had al-
ways been provided to the ILO on time. He added that one 
person claiming to represent the workers was no longer a 
public official and therefore only currently represented her-
self. The Government had also provided all the evidence 
concerning the illegal activities of that person, which con-
sisted of inciting rebellion and disobedience, for which 
there could be no protection under the Convention. He fur-
ther noted that Algeria had neither refused nor cancelled 
the direct contacts mission. The country had provided full 
information on the action and preparations made in that re-
gard and was engaged in consultations with the Office. 
With regard to the outcomes of individual cases, full infor-
mation had been provided in a transparent manner and the 
procedures were well advanced. With regard to the reform 
of the Labour Code, dialogue and tripartite consultations 
were in progress, including those concerning the provi-
sions on which comments had been made by the Commit-
tee of Experts. Pending the completion of the process, Al-
gerian labour legislation was in conformity with interna-
tional Conventions, which meant that there was no legal 
vacuum in the country. He regretted that a number of accu-
sations had been made against his country despite the in-
formation previously provided by the Government, which 
it refuted. It had been indicated that Mr Mellal was no 
longer in the enterprise in question, but that he was work-
ing as a lawyer at the Alger bar. Regarding the legal pro-
ceedings in which he was involved, the enterprise had ap-
pealed and the courts were continuing to work in full inde-
pendence. Other persons present in the room claimed to 
have received prison sentences, although they were able to 
travel freely outside of the national territory. With regard 
to the dispute that had arisen within SNAPAP, it should be 
recalled that the Supreme Court had ruled on the case and 
that the trade union’s leaders had been re-elected at its last 
congress. On the case relating to CGATA, all the relevant 
information had been provided to the Office, which could 
now be examined by the Committee of Experts. Trade un-
ion pluralism existed in Algeria, as demonstrated by the 
significant number of organizations that were active. The 
dissolution of SNATEGS had been decided upon by its 
founding members in accordance with the legislation, and 
the Ministry had confined itself to taking note of that vol-
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untary dissolution. With regard to trade union representa-
tiveness, the legal framework had been in place since the 
adoption of the 1990 labour laws. The framework devel-
oped that year aimed only to ensure greater transparency 
and precision in the assessment of trade union representa-
tiveness. Twenty-one trade union organizations had com-
plied with the new measures, without their operation being 
affected. He recalled his country’s commitment to tripar-
tism and social dialogue, and underscored his Govern-
ment’s willingness to strengthen cooperation with the 
Committee and the ILO in general. 

The Worker members emphasized that the Government 
had provided further information concerning the observa-
tion of the Committee of Experts that the Committee had 
discussed in 2017, without however responding to the com-
ments made by the Committee of Experts in its latest ob-
servation. It would have been better, as the Committee had 
requested the previous year, for the information to have 
been sent to the Committee of Experts so that it could have 
been taken into account in its examination of the case. 
Sending the information more promptly would also have 
allowed the necessary verification to have been made. 
They recalled that currently: (i) the list of reinstated work-
ers sent by the Government included SNAPAP delegates 
who had only been reinstated on condition that they re-
nounced their trade union functions; (ii) postal workers 
were included on the list, even though in reality, the post 
office was still refusing to reinstate them; and (iii) the ma-
jority of SNATEGS delegates were not mentioned on the 
list. It was therefore clear that the Government had only 
partially given effect to the Committee’s recommendation 
in that regard. With respect to the procedure for the regis-
tration of unions, they considered the information supplied 
by the Government to be a cause for concern. According to 
the Government, the non-recognition of SAATT was 
largely attributable to the absence of specification of the 
categories of workers covered by the organization’s stat-
utes, a requirement that ran counter to Article 3 of the Con-
vention, which recognized the right of workers’ organiza-
tions to draw up their rules freely. With regard to the al-
leged failure to comply with the provisions of section 21 of 
Act No. 90-14, they had underlined that the section in ques-
tion contained requirements that constituted interference 
by the public authorities, in breach of Article 3(2) of the 
Convention, and that the Government had not specified ex-
actly the manner in which SAATT had failed to comply 
with that section. Concerning the reported reinstatement of 
workers in the public service, the Government had not pro-
vided specific information in support of its claims on that 
point. The Worker members recalled that the Convention 
contained a series of provisions that had yet to be incorpo-
rated into Algerian law. With regard to the registration of 
trade unions, clear and transparent provisions were needed. 
In order to avoid registration becoming in effect a request 
for prior authorization, it would be useful to introduce a 
legal provision setting a short time limit for the delivery of 
the receipt of registration and providing for automatic trade 
union registration if no reasoned reply was received within 
the set time. More specifically, they called on the Govern-
ment to: (i) recognize independent trade unions, including 
the CGATA, as soon as possible and restore the registration 
receipt of SNATEGS, which had been withdrawn without 
justification; and (ii) amend the legislation so that all work-
ers, without distinction on grounds of nationality, had the 
right to establish unions. With regard to the Labour Code 
that was being prepared, they: (i) requested the Govern-
ment to ensure that the text was in full conformity with the 
Convention and expressed regret that the Government had 
made no explicit commitment in that respect; (ii) pointed 
out that the document submitted made no reference to the 
comments of the Committee of Experts; and (iii) requested 
the Government to send that document to independent 

trade unions, including the CGATA, for comment. They 
also called on the Government to cease any action that hin-
dered freedom of association, so that it could be exercised 
in a climate free of intimidation and violence. Bearing in 
mind that the Government had not given any effect to the 
recommendations made at the previous session of the Com-
mittee, they requested it to accept a high-level mission to 
examine all relevant aspects and, in particular, to hold 
meetings with the complainant unions. 

The Employer members expressed appreciation for the in-
formation provided to the Conference Committee, includ-
ing the Government’s stated commitment to further coop-
erate with the ILO and the national social partners. Refer-
ring to the conclusions adopted by the Conference Com-
mittee in 2017, the Employer members encouraged the 
Government to work towards completing the reform of the 
Labour Code, in consultation with the social partners. In 
that respect, the Employers highlighted the requirement of 
the Convention to remove obstacles to the establishment, 
by workers of organizations of their own choosing, includ-
ing the registration of trade unions, and emphasized the 
need for a climate free of intimidation and violence. The 
Employer members welcomed the Government’s stated 
commitment to tripartite social dialogue, which was a nec-
essary component for continued progress. In the spirit of 
transparency and clarity, and in light of the Committee of 
Experts’ need for the most up-to-date information, a high-
level mission should be accepted without reservation to 
demonstrate commitment to achieving compliance with 
ratified Conventions. 

Conclusions 

The Committee took note of the oral statements made by 

the Government and the discussion that followed.  
The Committee expressed concern over the persistence of 

restrictions on the right of workers to join and establish trade 

union organizations, federations and confederations of their 
own choosing. The Committee noted with concern that pro-
gress towards compliance with Convention No. 87 remained 

slow as this case has been discussed for more than a decade 
and that the Government had yet to bring the draft Labour 
Code to Parliament for it to be finally passed. The Committee 

deeply regretted that the Government did not accept the 
terms of the direct contacts mission without restriction pur-
suant to the Committee’s recommendations in 2017.  

Taking into account the Government’s submission and the 
discussion that followed, the Committee urged the Govern-
ment to: 

■ ensure that the registration of trade unions in law and in 

practice is in conformity with Convention No. 87;  

■ process pending applications for the registration of 

trade unions which have met the requirements set out by 

law and allow the free functioning of trade unions;  

■ ensure that the new draft Labour Code is adopted in 

consultation with the most representative worker and 

employer organizations and is in conformity with the 

text of Convention No. 87; 

■ amend section 4 of Act. No. 90-14 in order to remove ob-

stacles to the establishment by workers of organizations, 

federations and confederations of their own choosing, ir-

respective of the sector to which they belong; 

■ amend section 6 of Act No. 90-14 in order to recognize 

the right of all workers, without distinction whatsoever, 

to establish trade unions; 

■ ensure that freedom of association can be exercised in a 

climate free of intimidation and without violence against 

workers, trade unions, employers or employer organiza-

tions; 

■ provide further information on the expedient reinstate-

ment of employees of the Government, terminated based 

on anti-union discrimination; and 
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■ provide information regarding the decision to dissolve 

the SNATEGS trade union to the mission noted below. 
The Committee urgently calls on the Government to accept 

without delay, and before the next meeting of the Committee 
of Experts, an ILO high-level mission without restriction and 
report progress to the Committee of Experts in this regard 

before its next meeting in November 2018. 
The Government representative regretted the decision 

taken by the Committee, despite all the information and 
documents provided to the Office. He considered that there 
were problems relating to the functioning of the Committee 
in terms of appreciating the effect given to the Convention 
in his country, which confirmed the need and urgency to 
reform the Committee’s functioning so that the list of indi-
vidual cases could be drawn up in a transparent manner and 
the conclusions were tripartite and reflected correctly and 
faithfully through agreed recommendations the points of 
view expressed during the discussions. He recalled the 
readiness of the Minister of Labour to continue consulta-
tions concerning the direct contacts mission that was due 
to visit Algiers, indicating that he had met the Director-
General and the Director of the International Labour Stand-
ards Department to discuss the mission. He solemnly de-
clared that his Government rejected the substance and form 
of the Committee’s conclusions. He regretted that, instead 
of taking into account the progress made and providing 
support and encouragement with the objective of making 
improvements, the Committee had confined itself to the 
statements made by two persons and undocumented arti-
cles in the press and that it had recommended a high-level 
mission without taking into consideration in its conclusions 
the measures, arguments, documents and progress 
achieved, and the existence of a large number of trade un-
ions. He had emphasized on many occasions at previous 
sessions of the Conference that such inconsistencies jeop-
ardized the impartiality and credibility of the Committee. 
Finally, with regard to the representatives of workers’ or-
ganizations in Morocco and Brazil, he advised them to de-
vote their energies to persuading their countries to ratify 
the Convention, rather than criticizing Algeria, where trade 
union pluralism was a constitutional principle, and he took 
the occasion to remind the Worker spokesperson of the 
danger that attitudes which were not constructive would 
push the Committee towards blockage and a dead-end. 

BOTSWANA (ratification: 1997) 

A Government representative recalled that in 2017 the 
Committee had recommended the Government to: take ap-
propriate measures to ensure that the labour and employ-
ment legislation granted members of the prison service the 
rights guaranteed by the Convention; ensure that the Trade 
Disputes Act (TDA) was in full conformity with the Con-
vention and engage in social dialogue, with further tech-
nical assistance of the ILO; amend the Trade Unions and 
Employers Organisations Act (TUEO Act), in consultation 
with employers’ and workers’ organizations, to bring those 
laws into conformity with the Convention; and develop a 
time-bound action plan together with the social partners in 
order to implement the Committee’s conclusions. The 
speaker indicated that since then, consultations had been 
ongoing between the Government and the representatives 
of employers and workers on the process to amend the la-
bour laws. In particular, the Government and the social 
partners had met seven times between July 2017 and April 
2018, clearly showing the Government’s commitment to 
move forward. Although the process of reviewing the la-
bour laws had been slow at the beginning, meaningful pro-
gress had been made in October 2017 when a tripartite 
time-bound action plan, as requested by the Committee, 
had been adopted by the tripartite parties and provided to 
the ILO Decent Work Team for Eastern and Southern Af-

rica. There had been general consensus among the repre-
sentatives of the Government and the social partners on the 
need to review the labour laws to fill the gaps, incorporate 
various Court decisions and make the legislation compliant 
with the ILO Conventions ratified by Botswana. 

In April 2017, during the mission of the ILO Decent 
Work Team for Eastern and Southern Africa to Botswana, 
it had been resolved that the focus of the review would be 
on the Employment Act and the TUEO Act. However, the 
tripartite partners had acknowledged that some provisions 
in those laws could have a bearing on the provisions of 
other labour laws and it had therefore been agreed that the 
review could be extended to include such other laws as the 
Public Service Act (PSA) and the TDA, to the extent nec-
essary, so as to ensure harmonization and consistency. In 
order to carry out the review, the Government and the so-
cial partners had agreed to establish a Labour Law Review 
Committee (LLRC) consisting of members from the Gov-
ernment, employers and workers, the purpose of which was 
to spearhead the labour law review process. The tripartite 
action plan envisaged that the Bills on the amendment of 
the laws would be submitted to the November 2018 session 
of Parliament. The Government and the social partners had 
also agreed to engage an expert to assist in the review pro-
cess, had developed the Terms of Reference for the Review 
of the Labour Laws, which had been provided to the ILO 
in March 2018 and, with the facilitation of the ILO Decent 
Work Team for Eastern and Southern Africa, had also 
agreed on the expert to be engaged. During the Govern-
ment’s engagement with employers’ and workers’ repre-
sentatives, it had become clear that the amendment of the 
TDA, in particular the review of the list of essential ser-
vices, was of critical importance to workers and the Gov-
ernment had therefore deemed it necessary to re-examine 
the list of essential services. As such, the TDA and the PSA 
would form part of the laws that would be reviewed. Fi-
nally, the speaker emphasized once again that the frame-
work for the review of the labour laws had been agreed 
with the social partners, that the action plan had been com-
municated to the ILO, which had facilitated the engage-
ment of an expert, and that the tripartite parties had agreed 
on the expert and were awaiting confirmation from the ILO 
on when the expert would commence the task of facilitat-
ing the review of the labour laws. He also reiterated the 
Government’s engagement to ensuring that progress was 
made towards the full implementation of its commitments. 

The Worker members recalled the recommendations 
made by the Committee during the discussion of the case 
in 2017, and noted that they had not been implemented. 
The Government had sent no report on the application of 
the Convention, which had led the Committee of Experts 
to repeat its previous observation. The situation was regret-
table. First, with regard to the recurring issue of prison staff 
being denied the right to organize, the Government consid-
ered that the prison administration was part of the disci-
plined forces. Such a situation was contrary to Articles 2 
and 9 of the Convention. While Article 9 provided for an 
exception for the armed forces and police, such an excep-
tion must be interpreted narrowly. It should be noted that 
the exception for the army and the police was not based on 
the fact that they were subjected to discipline, but rather on 
the nature of their activities. It therefore did not matter 
whether or not the prison administration was subject to dis-
ciplinary regulations. Furthermore, there was no direct link 
between the different categories (armed forces, police, 
prison service). Consequently, the Government’s argument 
that prison staff were excluded from the right to organize 
on the grounds that they were part of the disciplined forces 
was incompatible with the Convention, even if the Consti-
tutional Court had accepted such an exclusion. The Worker 
members emphasized that, in other administrations, work-
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ers had been pressured into ending their trade union mem-
bership. Their employers had threatened to take away their 
social benefits if they did not give up their trade union 
membership. Legal action had been taken in this regard.  

Second, concerning the right of trade union organiza-
tions to organize their activities, and in particular the deter-
mination of the list of essential services and the discretion-
ary power of the Minister to declare a service essential, de-
spite the diverging positions on the right to strike, the Em-
ployer members and the Worker members had reached a 
consensus on the subject during the examination of the case 
in 2017, and had invited the Government to bring its legis-
lation on labour disputes into conformity with the Conven-
tion. Also at the legislative level, the issues relating to the 
conformity of the TUEO Act, which were linked to the pro-
vision granting certain facilities only to unions represent-
ing at least one third of the employees in the enterprise, had 
not been resolved. Although the establishment of thresh-
olds of representativity was not in itself contrary to the 
Convention, this was subject to conditions such as the pre-
cise and objective nature of the criteria used, or the distinc-
tion being limited to certain privileges. In the case of Bot-
swana, the Act did not establish a minimum number of 
members as a requirement for the establishment of a trade 
union, but as a requirement for the granting of certain priv-
ileges, such as access to the premises of an enterprise to 
recruit members, hold meetings or represent members in 
the event of a complaint, disciplinary measures or dismis-
sal. However, such privileges were fundamental aspects of 
trade union activity; without them, it would be almost im-
possible for a trade union to recruit members or establish 
itself within an enterprise. Sometimes, even if a trade union 
met the criteria, the employer would refuse to grant it such 
privileges. Another provision of the TUEO Act that was 
contrary to Article 3 of the Convention was the one that 
authorized the registrar of trade unions to inspect the books 
and documents of a trade union at any reasonable time. In 
this regard, it was important to recall that organizations 
needed to benefit from the necessary autonomy and inde-
pendence. Controls could only constitute an exceptional 
measure that must be narrowly defined. Lastly, regarding 
the new draft bill on the public service which, according to 
the Government, had been the subject of prior consulta-
tions with the social partners, it was essential for the Gov-
ernment to provide a copy of the latest version of the draft 
bill, or a copy of the legislation once it had been adopted. 
In conclusion, in 2017, the Government representative had 
stated that it was necessary to wait for the outcome of an 
open discussion with the social partners in the near future. 
The Worker members had shared this concern, which was 
linked to the need to ensure consultation with the social 
partners, and had recognized the difficulties and hurdles 
that a government could encounter in its efforts in that re-
gard. Nevertheless, given the fact that the Government’s 
attention had been drawn for 17 years to many of the points 
under discussion, the amount of time needed to engage in 
social dialogue could not be used as an excuse for failing 
to guarantee the basic rights of workers.  

The Employer members recalled that, although the case 
had first been discussed by the Conference Committee in 
2017, it had previously been subject to nine observations 
of the Committee of Experts. It was being discussed again 
because nothing had happened in the meantime, despite the 
provision of technical assistance by the ILO on a number 
of occasions. It was noted that a recent change of presi-
dency had had a beneficial effect on the Government’s 
commitment to change The Committee of Experts’ re-
quests to the Government reflected concerns relating to 
compliance with the Convention in law and practice. With 
respect to practice, the Committee of Experts had reported 
violations of the Convention on several occasions, includ-
ing favouritism towards certain trade unions, dismissals of 

striking workers, police repression of pickets and a refusal 
to allow public sector unions to address their concerns to 
Parliament. There were several aspects of concern to the 
Employer members, the first relating to the requirements 
of Article 3 of the Convention, which permitted workers 
and employers to set up organizations free from official in-
terference. While favouritism and restrictive criteria for es-
tablishment did not meet that standard and should be 
avoided, that did not mean that there should be no criteria. 
It was common for unions to be subject to the same criteria 
as any other not-for-profit organization. Similarly, unilat-
eral access by public authorities to the books and accounts 
of a union could be regarded as interference by the author-
ities, in clear contravention of Article 3 of the Convention. 
Regard should be had to the practice common in many 
countries of requiring regular reports rather than permitting 
the authorities’ access to trade union records. Acknowledg-
ing the establishment of the LLRC, the Employer members 
urged the Government to make progress in reviewing la-
bour legislation so as to remove any barriers to the free es-
tablishment or operation of trade unions. 

The reference in the Committee of Experts’ observation 
to instances of repression was more difficult to deal with 
as, without more evidence, it was difficult to assess 
whether the instances complained of involved violence or 
other unlawful acts that would have attracted legitimate at-
tention from the authorities. Consistent with the Employer 
members’ firm view that the Convention did not regulate 
the right to strike, as well as with the view expressed in the 
Government statement to the 2015 tripartite meeting on the 
Convention that the scope and conditions of the right to 
strike were regulated at the national level, there was little 
more that the Employer members could add on the subject. 
The Government was encouraged to ensure that actions 
taken with respect to protests were commensurate with the 
source and nature of the protest and the respected national 
laws that governed them. The same applied to essential ser-
vices, which could be designated by a country. In many 
countries, the right to organize and to take industrial action 
was typically denied to the armed services and the police, 
which was unequivocally a decision to be taken by the na-
tion concerned. It was also common to designate certain 
other services as essential because any disruption of them 
for more than a short period would cause economic harm 
or endanger the lives, safety and health of the population. 
Botswana had designated a large number of services as es-
sential and, while that approach did not in itself contravene 
the Convention, it did raise questions as to why, particu-
larly when those services included banks and diamond op-
erations. The history of the case also related to the Govern-
ment’s designation of the prison services as a “disciplined 
force” in the same manner as the armed services and the 
police. The Employer members disagreed with such a des-
ignation, as the prison service was not responsible for pre-
serving and maintaining law and order in the constitutional 
sense as applied to the armed services and the police. Nor, 
as observed by the Committee of Experts, was the prison 
service covered by the same legislation as the armed ser-
vices and the police. However, the Employer members 
were restricted in commenting further as that was a matter 
for the national legislature. Similarly, as in 2017, the Gov-
ernment was urged to review the list of essential services 
and to ensure that any restrictions placed upon them were 
commensurate with their impact on the health and welfare 
of the citizens and the economy. With regard to the com-
pliance of national law with the Convention, the Govern-
ment had previously indicated that it was focused on 
amending the Employment Act and the TUEO Act, but 
meaningful dialogue with the social partners had yet to oc-
cur. Moreover, both employers and workers had previously 
expressed deep concern that focusing only on those two 
Acts would achieve little. In April 2018, the Government 
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had asked for further assistance from the ILO which would 
be provided. The speaker welcomed the broadening of the 
review exercise, encouraged the Government to engage in 
social dialogue with the representative organizations of 
employers and workers willing to advance the underlying 
issues and noted the increased willingness of the Govern-
ment to do so. 

The Worker member of Botswana regretted that the Gov-
ernment was not complying with the Convention and had 
largely not followed the conclusions of the Committee, us-
ing delaying tactics and showing a negative attitude to-
wards the supervisory bodies. Upon returning from the 
2017 Conference, the Government had held a press confer-
ence in which, stopping short of denouncing the ILO, the 
Minister had stated that its findings were merely advisory 
and not binding. Despite this position, in July 2017, the 
trade unions had submitted for tripartite discussion pro-
posals to give effect to the Committee’s conclusions. At 
first, the Government had frustrated those efforts and only 
in October 2017 had the proposals been discussed and the 
parties agreed to form a tripartite LLRC, as well as agree-
ing to a time-bound workplan to complete the review. The 
LLRC had been given the mandate to agree on the terms of 
reference for a consultant to assist in reviewing the laws, 
but the Government had sought in bad faith to unilaterally 
impose the terms of reference on the social partners, seek-
ing to exclude from the scope of the review the TDA, the 
PSA and the Prisons Act. The workers’ representatives, 
supported by Business Botswana, had recalled that the 
Committee’s conclusions had called for the review of those 
Acts, but that the Government had refused to amend them 
and, as it was not even willing to engage in dialogue on the 
issue, had referred to its old argument that the prison ser-
vice belonged to the disciplined forces. In its 25 April 2018 
response to a request from the Botswana Federation of 
Public Sector Unions (BFTU) on the subject, the Govern-
ment had claimed that unionization implied industrial ac-
tion and that this would compromise national security. 
Such flawed reasoning was contrary to Article 9 of the 
Convention, as well as to national constitutional provisions 
on civil liberties. Moreover, since the last discussion by the 
Committee, violations of the Convention had continued. In 
January 2018, the Government had notified trade unions 
and federations that it would inspect trade union books, ac-
counts and documents pursuant to section 49 of the TUEO 
Act and had insisted on such unlawful inspections, despite 
the BFTU’s submission that they were contrary to the Con-
vention and would encroach on the independence and au-
tonomy of trade unions. The BFTU was also deeply con-
cerned at the deregistration of the Public Sector Bargaining 
Council (PSBC), an institution which nurtured and consol-
idated industrial democracy. The Government had also 
published the Public Service Bill (PSB) to amend the PSA 
without consulting any tripartite body. The PSB under-
mined the role of the social partners in the appointment of 
the PSBC secretariat and encroached on union autonomy 
by dictating who could represent them or negotiate on their 
behalf. The Committee must therefore request the Govern-
ment, as a matter of urgency, to halt the continued viola-
tions of the Convention and to allow the terms of reference 
for the labour law review to be subject to tripartite struc-
tures and to encompass the various laws the Committee had 
urged be amended, as well as the PSA, with precise time-
lines. 

The Employer member of Botswana stated that the tripar-
tite partners had met to address the recommendations made 
by the Committee on the Application of Standards in 2017 
and a tripartite task force had been established to spearhead 
a comprehensive review of the labour laws. Although 
much time had been lost on building consensus on the pa-
rameters of the review, there was confidence that the task 

force would rapidly oversee the labour law review, espe-
cially considering that the country’s new leadership was 
inclined to engage openly with the workers, and that it 
would report progress to the ILO supervisory bodies. As 
the review of the labour laws not only offered the oppor-
tunity to address the conclusions of the Committee, but also 
to align the national employment laws and policies with the 
needs of a modern and competitive economy, the speaker 
requested the Committee to give the country time to ad-
dress its recommendations, and expressed the employers’ 
continued availability to work with the Government and 
workers on the issue. Finally, he sounded a note of caution, 
as it would not be easy to reach consensus on the classifi-
cation of prison officers in view of the divergent legal opin-
ions on the matter, but the deep tradition of consultation 
should allow for progress to be made. 

The Government member of France drew attention to 
cases in which freedom of association had been violated, 
particularly as prison staff were unable to join a union and 
essential services were defined very broadly, leading to 
many workers being excluded from exercising the right to 
strike. In that regard, no information had been provided to 
suggest that the situation had changed. The speaker under-
lined the importance that should be attached to the full ex-
ercise of the right to freedom of association through effec-
tive and balanced social dialogue, and to the protections 
and facilities that should be provided for workers’ repre-
sentatives. Similarly, it should be emphasized that the right 
to strike was an essential element of freedom of association 
within the meaning of the Convention, and that the im-
portance of respecting this right in applying the Convention 
should be recalled. Freedom of association and the associ-
ated right to strike were fundamental labour rights en-
shrined in the eight core Conventions, universal ratification 
of which should be promoted. Consequently, the Govern-
ment of Botswana should take into account the requests 
made by the Committee of Experts and review its legisla-
tion so as to enable workers whose functions could not rea-
sonably be categorized as essential services to carry out 
trade union activities freely.  

The Worker member of South Africa expressed concern 
that the various pieces of legislation identified by the Com-
mittee of Experts as requiring urgent and substantive 
amendments – the TDA, the Prison Services Act and the 
PSB – were designed to reduce workers’ rights, which was 
injurious to work morale, democratic industrial relations 
and productivity. It was also worrying that the Government 
continued to ignore the genuine efforts made by the na-
tional social partners, especially the workers, as well as by 
the Committee of Experts and the Conference Committee. 
The right of workers to organize, form organizations of 
their choice and have representation, including collective 
bargaining rights, constituted the basic minimum for mak-
ing shared progress. He referred to the example of a trade 
union from South Africa which had organized workers in 
the police and prison services and highlighted that the trade 
union membership and activities of those workers had 
never posed a threat to the stability and cohesion of the 
country, or compromised the workers’ professionalism in 
carrying out their official duties. It was therefore not useful 
for the Government of Botswana to argue that workers in 
prison services were members of a disciplined force that 
could not be allowed to organize freely and genuinely. The 
tendency to systematically and administratively stifle and 
shrink spaces for civil liberties, including the rights of 
workers in prison services, was dangerous for economic 
and societal stability. Therefore, the Committee was 
strongly urged to call on the Government to preserve and 
respect the sanctity of the provisions of the Convention, 
which were unambiguous, persuasive and practical in rela-
tion to the rights of workers to freely organize and bargain, 
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and to take measures to protect those provisions without let 
or hindrance. 

The Government member of Zimbabwe thanked the par-
ticipants for their interventions that focused on the core el-
ements of the issue discussed, which was of a legislative 
nature. Legislative reforms could not be completed over-
night given the plethora of bodies involved, including the 
tripartite structures, the Cabinet, the Parliament and their 
relevant subcommittees. The Government had informed 
the Committee about the roadmap, in particular the work 
being undertaken by the tripartite LLRC, which it had put 
in place, together with the social partners, to address the 
concerns raised by the ILO supervisory bodies. The Gov-
ernment had also stated that it was working together with 
the ILO field offices, including in relation to the labour law 
expert to be hired by the ILO to assist in elaborating the 
labour law reform. While appreciating the collaboration 
between the Government and the ILO, the speaker urged 
the latter to continue supporting the Government and the 
social partners in the reform process, including through its 
field offices. 

The Worker member of Kenya indicated that the trade un-
ion organizations of the East African Trade Union Confed-
eration (EATUC) understood perfectly the rationale and 
principles for essential services in the public services. 
Workers delivering essential services were conscious that 
their critical services, their professional commitment and 
willingness to serve people and their communities, contrib-
uted to the attainment of individual, community and na-
tional aspirations. Nevertheless, like every other worker, 
they had workplace rights to safeguard, which were not to 
be frozen, discounted and undermined simply because the 
workers were providers of essential services. Such rights 
should be well preserved, respected and enjoyed. However, 
the Government had continued to do the opposite, as noted 
in the report of the Committee of Experts. Experience had 
shown that workers who did not enjoy strike actions under-
took efforts to avoid them as much as possible, but they 
also had the right to withhold their services where such ef-
forts failed, so as not to open the gates for abuses of their 
other rights. The rationale for classifying essential services 
as was done in the TDA was incomprehensible, impossible 
to accept, and did not contribute to industrial relations and 
workplace harmony. It was difficult to see how diamond 
sorting, cutting and selling services, government broad-
casting services, the Central Bank of Botswana, veterinary 
services and railway operations constituted essential ser-
vices, as their interruption would not endanger the life, per-
sonal safety or health of all or part of the population. Re-
calling the Government’s assertion to the Conference 
Committee that legislative amendments would be made to 
the list, the speaker confirmed with regret that no progress 
had been made in that regard and asked the Committee to 
insist on real and tangible progress. 

The Worker member of Ghana, speaking on behalf of the 
Organization of Trade Unions of West Africa (OTUWA), 
expressed concern about the TUEO Act, highlighting in 
particular its section 43, which provided for the inspection 
of accounts, books and documents of a trade union by the 
Registrar at “any reasonable time”. The provision was a 
clear interference by the Government in the internal affairs 
of trade unions, with the real consequence that union activ-
ities would be self-censored to favour the Government and 
not union members. Even in cases where the unions mus-
tered the courage to assert their rights, there was the real 
and very high likelihood that the Government would retal-
iate by instigating false allegations, relying on its broad 
power to inspect union accounts, books and documents. 
The speaker also noted previous comments of the Commit-
tee of Experts indicating that legislative provisions regulat-
ing in detail the internal functioning of workers’ and em-
ployers’ organizations posed a serious risk of interference 

and were therefore incompatible with the Convention. For 
instance, in Ghana, the legal framework allowed unions to 
enjoy the greatest possible autonomy, with a view to ena-
bling them to function effectively, and the social partners 
filed their annual financial and other reports with the sole 
objective of protecting the interests of union members and 
guaranteeing the union’s democratic functioning. Union 
activities and resources were from and for its members, 
who had the primary right to scrutinize and hold leaders 
accountable for running the organization. Governments 
should not include language in the legislation which could 
create any second level financial accountability mecha-
nism as a pretext to interfere in legitimate trade union ac-
tivities, and the Government was called on to amend the 
relevant legislation. 

An observer representing Public Services International 
(PSI) indicated that the PSBC had been established in 2011, 
pursuant to the PSA, with the mandate to negotiate, con-
clude and enforce collective agreements. In August 2013, 
the office of the Director of Public Service Management 
(DPSM) had sent a letter to a member of the PSBC, the 
Botswana Federation of Public Service Unions 
(BOFEPUSU), stating that the Government was withdraw-
ing from the PSBC, thereby rendering it dysfunctional, 
since the PSBC could only pass a lawful resolution if 
signed by both the employer and the trade union parties. 
The BOFEPUSU had taken the matter for review to the 
High Court, which had held that the withdrawal of the Gov-
ernment (as the employer) prejudiced the BOFEPUSU. 
Following the decision of the High Court, the Government 
had deregistered the BOFEPUSU as a Federation. That de-
cision had been appealed and the courts had once again 
considered the deregistration to be illegal. In May 2017, the 
BOFEPUSU had withdrawn its membership from the 
PSBC, following the Government’s decision to unilaterally 
award a 3 per cent salary increase to public servants outside 
the purview of the PSBC. The High Court had held that the 
Government was not permitted to grant unilateral wage in-
creases to public servants during the period when wage ne-
gotiations were in progress, as this constituted negotiating 
in bad faith. The High Court had also stated that granting a 
unilateral increase, in light of the manner in which this had 
been done, had seriously undermined the trade unions and 
had damaged their integrity and credibility by demonstrat-
ing that union representatives were not effective in bargain-
ing and thereby dissuading employees from joining trade 
unions. In addition, the High Court had urged the Govern-
ment and the unions to revisit the situation, so that the fair 
and inclusive negotiating forum could be reconstituted. 
Despite the judgment, the Acting Commissioner of Labour 
and Social Security had dissolved the PSBC in November 
2017, even though unions had been collaborating together 
with the Minister of Employment, Labour Productivity and 
Skills Development to resume its operations and the Acting 
Commissioner had been notified of such efforts. The un-
ions had since appealed to the Minister to rescind or revoke 
the Commissioner’s decision to cancel the PSBC, but to no 
avail. The speaker further recalled that the revision of the 
labour legislation was a great opportunity for the Govern-
ment and the social partners to adopt legislation in line with 
the ILO standards ratified by the country. Nevertheless, the 
Government’s behaviour clearly showed a deliberate at-
tempt to undermine social dialogue and Botswana’s obli-
gations under the Convention. 

An observer representing Education International (EI), 
speaking on behalf of the Botswana Secondary Teachers’ 
Union (BOSETU) and the Botswana Teachers’ Union 
(BTU), stated that a high number of employees, including 
teachers, had been placed under the category of essential 
services through the amendment of section 46 of the TDA. 
Such widespread extension of the essential service status 
to almost 85 per cent of workers in the public service was 
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meant to freeze their rights to organize and effectively bar-
gain, thereby infringing the Convention. Consequently, 
teachers and support staff in education would remain not 
only weak, but also vulnerable, their working conditions 
would deteriorate and it would have dire consequences on 
the quality of education, which was a public good. The 
speaker noted with regret the disagreements over the terms 
of reference of the tripartite LLRC, which had been estab-
lished to review the labour laws to ensure their compliance 
with the Convention. The reasons of the disagreement had 
been the decision of the Government to exclude the TDA 
and the PSA from the review, even though section 46 of 
the TDA on essential services was a key aspect of the case, 
and it was therefore unacceptable for it to be excluded from 
the review. In addition, the Government had dissolved the 
PSBC, the only tripartite bargaining structure available in 
the public sector. As a result, there was no bargaining in 
the public service in Botswana. Furthermore, contrary to 
the Convention, a decision of the authorities to inspect un-
ion books had been adopted, which represented an interfer-
ence in trade union affairs. The Committee was requested 
to ask the Government to include the TDA, the PSA and 
the PSB in the labour legislation review. 

An observer representing IndustriALL Global Union re-
ferred to the continued violation of workers’ rights in Bot-
swana reported by its affiliates, due to the Government’s 
continued failure to abide by the provisions of the Conven-
tion and the Committee’s requests. In 2017, the Committee 
had noted various submissions concerning new amend-
ments to the TDA, but no concrete progress had been re-
ported to date, despite the abundant goodwill and disposi-
tion of the social partners, especially the workers. Express-
ing deep concern at the attitude of the Government, the 
speaker noted that the TDA had a sweeping broad applica-
tion across all sectors and this posed a threat to economic 
and labour peace. Reports from affiliates in the country 
pointed to members and workers in the diamond and min-
ing industries who were experiencing violations deriving 
directly from the TDA, including the case of a government-
owned mining company which had made 5,702 workers re-
dundant without following the relevant procedures. Eco-
nomic hardship was no reason to undermine workers’ 
rights. Workers with positions in the bargaining unit in the 
diamond cutting, sorting and sales services had been abu-
sively re-classified as workers in “essential services”, with 
the effect of denying their right to bargain with their em-
ployers and to strike. They had been unable to get an audi-
ence with the Commissioner of Labour and Social Security 
or to have attention paid to their grievances, the administra-
tion of disputes related to essential services being treated 
as an act of magnanimity. The Government was asked to 
take appropriate measures to ensure that the TDA was in 
full conformity with the Convention and to engage in gen-
uine social dialogue with national unions. 

The Worker member of Burkina Faso emphasized that, 
while information on political change was an indicator to 
be taken into consideration, it was not sufficient in itself, 
particularly if account was taken of the principle of conti-
nuity of the State and the fact that the Government had 
stated in a press conference in 2017 that the Committee’s 
conclusions were mere recommendations that were not 
binding on national authorities. Regarding the process of 
codifying “living together” through the adoption of stand-
ards, the speaker emphasized that the principle of freedom 
of association was considered to be a central value of the 
ILO and that Convention No. 87 had been adopted by tri-
partite consensus to regulate the exercise of freedom of as-
sociation and trade union rights. In that context, it was im-
portant to recall that Conventions were legally binding in-
ternational treaties and that, through their ratification, 
countries committed to their application in law and in prac-

tice. All authorities in the country must contribute to re-
specting international commitments made by the Govern-
ment through the ratification of a Convention. However, a 
lack of principled governance regarding respect for inter-
national commitments was widespread and constituted a 
dangerous phenomenon. The workers’ movement must act 
to ensure that trade unions played their role. To that end, it 
was essential for the Office to produce a simple leaflet, 
with a reminder of what a Convention was and of the hier-
archy of standards for a country that had ratified it, in order 
to raise awareness among young workers.  

The Government member of Iraq recalled that the Con-
vention was a fundamental one and referred to fundamental 
freedoms. The Convention had just been ratified by Iraq. 
The right to organize and to freedom of association was 
essential and should be guaranteed even where a small 
group of workers was concerned. The Government and the 
social partners should pursue their efforts to better imple-
ment the Convention and adopt texts in line with it. The 
speaker expressed deep gratitude to the ILO and its various 
bodies for the enormous efforts made in relation to imple-
mentation of international labour standards, with a view to 
meeting the objective of social justice. 

The Government representative expressed appreciation 
for the contribution of the various speakers, especially 
those who had supported the Government in its endeavour 
to advance in the labour law review process. He also ex-
pressed regret at the fact that the observations from the 
workers had not taken into account the progress made, es-
pecially considering that legislative changes could not oc-
cur overnight. He emphasized the country’s consultative 
approach to decision-making, as had been mentioned by 
the Employer member of Botswana. Most of the issues 
raised in the discussion concerned legislative issues and 
therefore needed to be subjected to social dialogue, prefer-
ably through the LLRC. However, it was unfortunate that 
some issues that had already been resolved through tripar-
tite means, such as the Terms of Reference for the Review 
of the Labour Laws that formed the basis for ILO technical 
assistance, were being denied by workers in Botswana. 
Furthermore, the Worker member of Botswana had made 
some statements which were not factual. With regard to the 
PSBC mentioned by several speakers, the speaker clarified 
that: (1) the PSBC had been established in 2011 when the 
Government, as the employer, and the public service un-
ions had created its Constitution through collective bar-
gaining, and one of the powers bestowed on the Council by 
its Constitution had been the authority to decide which un-
ions it should or should not admit; (2) in May 2017, the 
BOFEPUSU AJA had given notice of its resignation from 
the PSBC with immediate effect, as a joint arrangement be-
tween four public service unions, which were members of 
the PSBC; (3) as of May 2017, the Government had be-
come the only member of the PSBC, which could thus not 
function or carry out its mandate, and the Government had 
made an application to the Commissioner of Labour to can-
cel the registration of the PSBC Constitution; (4) the can-
cellation of the PSBC Constitution had afforded an oppor-
tunity to the Government, as the employer, and all public 
service unions to craft a new constitution through collec-
tive bargaining so as to ensure that, in the future, it would 
not cease to function as a result of the voluntary withdrawal 
of one of its members; and (5) the Government was hopeful 
that the new Constitution would be agreed upon and the 
PSBC would once again be functioning by the end of Au-
gust 2018. In conclusion, social dialogue was a delicate 
process that required mutual trust and good faith among the 
parties involved. As previously mentioned, the Govern-
ment had met with the social partners on numerous occa-
sions and together they had achieved several milestones, 
but it appeared from the intervention of the Worker mem-
ber of Botswana that there were deeper and more serious 
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underlying problems that needed to be addressed by the tri-
partite partners, with the assistance of the ILO expert. 
However, the formalization and institutionalization of the 
mechanism for the review of labour laws clearly demon-
strated the Government’s commitment to implementing the 
Committee’s recommendations, as well as to examining 
other labour laws, such as the PSA. 

The Employer members noted that Botswana had been 
going through a process of change in Government, in will 
and in attitude, but that this had not translated into concrete 
outcomes. Nevertheless, it was appreciated that the Gov-
ernment had sought ILO assistance and hope was ex-
pressed that the outcome of such assistance would translate 
into real progress. Referring to particular aspects of the 
case, the speaker highlighted that there were many ways of 
settling the issues at stake. The threshold for setting up un-
ions did not have to be so high, but some thresholds could 
be set; with regard to the inspection of accounts, books, and 
documents of a trade union, it would be possible to balance 
the information the Government deemed necessary with 
observance of the Convention. The different views ex-
pressed on how progress had been achieved showed an ab-
solute need to address the issues in a tripartite manner and 
the Government was urged to engage in social dialogue 
with the representative organizations of employers and 
workers. 

The Worker members considered that, in the absence of 
tangible progress, there was a need to reiterate the requests 
made in the 2017 discussions. Above all, the Government 
should be invited to take the appropriate steps to ensure that 
the labour legislation endowed prison staff with the rights 
enshrined in the Convention, particularly freedom of asso-
ciation.  The Government should also fully align the TDA 
with the Convention and initiate a social dialogue with re-
newed technical assistance from the Office. It was also nec-
essary to amend the TUEO Act, in conjunction with the 
workers’ and employers’ organizations, to bring it into line 
with the Convention, particularly by revoking the obliga-
tion for organizations to make their books and documents 
available to the Registrar for examination at any reasonable 
time. Similarly, it was necessary to withdraw the facilities 
and benefits granted solely to trade unions that represented 
at least one third of the employees of the company, since 
these were not in keeping with the Convention. In view of 
the lack of progress, the Government should be called upon 
to take all possible steps to implement the recommenda-
tions adopted by the Committee. 

Conclusions 

The Committee took note of the oral statements made by 
the Government representative and the discussion that fol-

lowed.  
The Committee welcomed the Government’s agreement to 

broaden the scope of the labour law review. 

Taking into account the Government’s submissions and the 
discussion that followed, the Committee called upon the Gov-
ernment to: 

■ take appropriate measures in consultation with the most 

representative employers’ and workers’ organizations 

to ensure that the labour and employment legislation 

grants members of the prison service that are not con-

sidered to be part of the police the rights guaranteed by 

the Convention; 

■ amend the Trade Unions and Employers’ Organizations 

Act, in consultation with employers’ and workers’ or-

ganizations, to bring it into conformity with the Conven-

tion; 

■ provide further information on the Court of Appeal rul-

ing on the invalidity of statutory provisions; 

■ ensure that the registration of trade unions in law and in 

practice conforms with the Convention; and 

■ process pending applications for the registration of 

trade unions, in particular in the public sector, which 

have met the requirements set out by law. 

The Committee called upon the Government to address 
these recommendations within the framework of the ongoing 
labour law review and in full consultation with the social part-

ners. The Committee urged the Government to continue 
availing itself of ILO technical assistance in this regard and 
to report progress to the Committee of Experts before its next 

meeting in November 2018. 
A Government representative acknowledged the recom-

mendations of the Committee and confirmed that his Gov-
ernment was pursuing labour law review through the tri-
partite Labour Law Review Committee. The Government 
was committed to engaging with the social partners with a 
view to submitting a report to the Committee of Experts’ 
meeting in November 2018 and would continue to resort to 
the tripartite structures to progress with the legislative 
agenda and reforms, including the labour law review, dur-
ing the November sitting of Parliament. 

HONDURAS (ratification: 1956) 

The Government has provided the following written in-
formation. 

Trade union rights and civil liberties 

The Government has noted with deep concern the previ-
ous and new allegations of “numerous anti-union crimes”, 
including various “homicides and death threats”, that oc-
curred between 2010 and 2014. As the international com-
munity is aware, violence and insecurity are massive prob-
lems with serious consequences for Honduran society. The 
current administration is therefore making enormous ef-
forts to remove these obstacles, strengthening institutions 
and implementing various actions and measures, which 
have combined to enable progress in this respect. Accord-
ingly, in addition to other actions described below, one of 
the Government’s objectives, in the Strategic Institutional 
Framework (2015–22) of the Ministry of Security (SEDS), 
is to help reduce impunity by reinforcing the Criminal In-
vestigation Police and the Technical Criminal Investiga-
tion Agency (ATIC), and it has made a specialized and ex-
clusive commitment to human rights by pushing to imple-
ment the Public Policy and National Plan of Action on Hu-
man Rights (PNADH), for which the State Secretariat at 
the Human Rights Department has been established and 
has been operational since January 2018. The statistics for 
homicides as at 2016 show a downward trend, with the 
homicide rate per 100,000 population falling by 27 points 
by comparison with 2011. More recent data show that at 
the end of 2017 the homicide rate stood at 42.7 per 
100,000 population. 

Information on the progress of investigations and criminal proceedings corresponding to each specific case 

Table of cases 

No. Name of victim Case No. Date of death/complaint Crime Status of case 

1 Alma Yaneth Díaz Ortega 546-/17 Judicial 27 Mar. 2014 Murder Judicial proceedings 

2 Uva Erlinda Castellanos Vigil 546-/17 Judicial 27 Mar. 2014 Murder Judicial proceedings 
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No. Name of victim Case No. Date of death/complaint Crime Status of case 

3 Sonia Landaverde Miranda Den. 4772-2013/ 

Lev. 1261-2013 

21 June 2013 Homicide Under investigation  

4 Alfredo Misael Ávila  

Castellanos 

0801-2013-0264 12 Dec. 2013 Homicide Under investigation 

5 Evelio Posadas Velásquez 636-20147 27 Feb. 2014  Homicide Examination to decide on re-

quest for proceedings or exten-

sion of investigation 

6 Juana Suyapa Posadas Bustillo 1819-10 2010 Homicide Under investigation  

7 Maribel Sánchez  2010 Homicide Under investigation 

8 Fredis Omar Rodríguez  27 Nov. 2013 Homicide Under investigation 

9 Claudia Larissa Brizuela 0801-2010 2010 Homicide Appeal 

10 Roger Abraham Vallejo 0801-2009-31202 31 July 2009 Homicide Under investigation 

11 Martin Florencio  2014 Homicide Under investigation 

12 Félix Murillo López  17 Sep. 2009 Homicide Under investigation 

13 José Ángel Flores 139-2016 18 Oct. 2016 Murder Enforcement of arrest warrants 

pending 

14 Silmer Dionisio George 139-2016 18 Oct. 2016 Murder Enforcement of arrest warrants 

pending 

15 Moisés Sánchez  15 Apr. 2017 Abduction Under investigation 

16 Hermes Misael Sánchez  15 Apr. 2017 Abduction Under investigation 

17 Miguel Ángel López Murillo 1480968681-2016 5 Dec. 2016 Threats Protection mechanism 

18 Patricia Riera  Aug. 2016 Threats Filing of complaint pending 

19 Ilse Ivania Velásquez  

Rodríguez 

0801-2011-11149 19 Mar. 2011 Culpable ho-

micide 

Judgment 

20 Víctor Manuel Crespo Murcia 1377-13 14 Sep. 2014 Threats Under investigation 

21 Víctor Manuel Crespo Puerto 11-2014 26 Jan. 2014 Culpable 

homicide 

Concluded 

22 Berta Isabel Cáceres Flores N. 21-2016 

(TSJN 3-88-2017, 

TSJN 4-14-2018) 

2 Mar. 2016 Murder Judicial proceedings 

Evaluation of progress 

As can be seen, nine cases have entailed judicial pro-
ceedings for public order offences, variously involving an 
appeal, a final ruling, the conclusion of proceedings or the 
adoption of protection mechanisms; two of these cases in-
volved traffic accidents. Two cases have resulted in the is-
suing of arrest warrants, which are due to be enforced by 
the police authority. Three cases involving threats have not 
resulted in any complaint being filed with the prosecution 
authorities. Six cases involving public order offences are 
under investigation. It should also be noted that seven trade 
union officials are covered and protected by the National 
Mechanism for the Protection of Human Rights Defenders. 

Article 2 ff. of Convention No. 87 relating to  

the establishment, autonomy and activities 

of trade union organizations 

Reforms to the Labour Code 

Chronology 

The Government of Honduras states that a process was 
followed for several years to align reforms to the Labour 
Code with Conventions Nos 87 and 98. The actions taken 
towards this end are described below: 

(a) The Labour Code was issued by Decree No. 189 of 
19 May 1959, superseding 18 decree-laws governing 
labour relations and constituting a single body of law. 

(b) Between 1960 and 1993, various sections of the La-
bour Code were amended to ensure that they were 
properly applied, with the constant aim of promoting 
workers’ rights. 

(c) In 1993, with advice from the International Labour 
Organization (ILO), a committee was established 
comprising: representatives of the Honduran National 
Business Council (COHEP); representatives of the 
workers from their three confederations (the Workers’ 
Confederation of Honduras (CTH), the General Con-
federation of Workers (CGT) and the Single Confed-
eration of Workers of Honduras (CUTH)); and repre-
sentatives of the Government from the State Secretar-
iat at the Labour and Social Welfare Department. The 
work of the tripartite committee resulted in the draw-
ing up by consensus of a preliminary draft of new leg-
islation to replace the Labour Code which had been in 
force since 1959. The preliminary draft was presented 
by the tripartite committee to the then President of the 
Republic, Mr Carlos Roberto Reyna. 

(d) The proposed reforms favoured the workers and 
would improve the application of the provisions of the 
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Code. Despite consensus being reached on the pro-
posals, the workers subsequently made the accusation 
that sections of private enterprise were unilaterally 
seeking to introduce reforms to the labour legislation 
which were aimed at the flexibilization and deregula-
tion of employment. The Government of that time 
therefore decided not to submit the reforms to the Na-
tional Congress. Since the parties had been unable to 
reach agreement on the reforms and in view of the re-
jection of the reforms drawn up by the tripartite com-
mittee, the process of revising the Labour Code was 
brought to a standstill. 

(e) June 2013: a technical committee of the Ministry of 
Labour and Social Security (STSS – Ministry of La-
bour) drew up proposals to amend 13 sections (arti-
cles) of the Labour Code to bring them into line with 
Convention No. 87 and four sections to align them to 
Convention No. 98. The Ministry of Labour for-
warded the proposed amendments to the ILO Subre-
gional Office in San José, Costa Rica, in order to ob-
tain the technical opinion of the ILO. 

(f) March 2014: the Ministry of Labour received com-
ments from the International Labour Standards De-
partment of the ILO in Geneva on the proposed align-
ment of the Labour Code with Conventions Nos 87 
and 98. 

(g) March–April 2014: the Ministry of Labour submitted 
the proposal for alignment of the Labour Code indi-
vidually to the employer and worker sectors (meetings 
with each of the workers’ confederations (CGT, CTH 
and CUTH) and with representatives of private enter-
prise (COHEP)). 

(h) April 2014: the ILO direct contacts mission was re-
ceived by the Economic and Social Council (CES). 

(i) May 2014: the proposal for aligning the Labour Code 
with Conventions Nos 87 and 98 was submitted to the 
CES. 

(j) May 2014: the CES approved the roadmap for dis-
cussing and adopting the proposal to align the Labour 
Code, taking into account the recommendations made 
by the ILO Committee of Experts. 

(k) September 2014: report of the direct contacts mission 
– the direct contacts mission was also informed of a 
communication dated 7 April 2014 in which the CGT, 
CUTH and CTH, mindful of previous experience, ex-
pressed their reservations with regard to the consider-
ation of potential reforms to the Labour Code by the 
legislative authority and their fear that such reforms 
would involve “major setbacks for labour rights and 
gains for big business”. 

Current situation of Labour Code reforms 

(a) The Government of Honduras reiterates its political 
will to take the appropriate steps to revise the current 
Labour Code with a view to harmonizing it with the 
ILO Conventions it has ratified – a process that has 
been gradually progressing through social dialogue 
and on a tripartite basis within the CES, as was the 
case with chapter III of the Code relating to the new 
Labour Inspection Act, (Decree No. 178-2016 of 
23 January 2017, published in the Official Gazette). 

(b) As for the reforms still pending to ensure alignment 
with Convention No. 87, and recalling what occurred 
in 2014, when the workers’ confederations expressed 
reservations, the ILO is already aware that the Minis-
try of Labour is drafting a new proposal that returns 
to those sections (articles) left pending in 2014, to 
serve as a baseline for discussions.  

(c) In that respect the Government is meeting its commit-
ment to raise the issue of pending reforms again for 
discussion within the CES with a view to drafting a 
roadmap to allow for further alignment of the Code 

with Convention No. 87 and achieve consensus, so 
that the reforms can be submitted to the National Con-
gress once the Supreme Court of Justice has given its 
opinion. 

(d) In this instance, the necessary technical assistance and 
follow-up are once more requested from the Office. 

Application of the Convention in practice  

(new trade union registrations) 

In its previous report (2017), the Government of Hondu-
ras reported that various requests for legal personality had 
been submitted and that 25 had been granted between 2014 
and May 2017, as follows: 
(a) In 2014, five private legal persons were registered, 

while none were registered in the public sector. 
(b) In 2015, six legal persons were registered, all in the 

private sector. 
(c) In 2016, legal personality was granted to eight enti-

ties, six in the private sector and two in the public sec-
tor. 

(d) In 2017, six entities were registered in the private sec-
tor.  
As there were only two new trade union registrations 
between May 2017 and March 2018, this gives a total 
of 27 legal persons registered in the period from 2014 
to March 2018. Lastly, the Government of Honduras 
wishes to reiterate that all these efforts demonstrate 
respect for and observance of the Conventions and la-
bour standards in force and, in particular, that there is 
no policy of anti-union persecution or violence by the 
State and that the cases mentioned in the report are 
unfortunately part of the violence affecting the coun-
try in general for a number of reasons.  

In addition, a Government representative reiterated be-
fore the Committee the information which had been pro-
vided in writing, stating that, with regard to trade union 
rights and civil liberties, the Government had noted with 
deep concern the previous and new allegations of “numer-
ous anti-union crimes”, including homicides and death 
threats that had occurred between 2010 and 2014. Violence 
and insecurity were massive problems in Honduran society 
and efforts had been made within the Strategic Institutional 
Framework to strengthen institutions and reinforce the po-
lice and criminal investigation bodies. According to data 
for 2017, the homicide rate had decreased and seven trade 
union officials were covered and protected by the National 
Mechanism for the Protection of Human Rights Defenders. 
With regard to Article 2 et seq. of the Convention concern-
ing the establishment, autonomy and activities of trade un-
ion organizations, the various proposals to reform the La-
bour Code, in particular the draft reforms of 1993 and 
2014, had not been adopted in the end. Accordingly, the 
Government was making the commitment to discuss the 
pending reforms once again in the Economic and Social 
Council (CES) and also draw up a roadmap to enable the 
alignment of the Code to the Convention to continue. He 
also emphasized that, in the assessment of the progress 
made in relation to the matters on which the Committee of 
Experts had requested information on the following: (1) as 
could be seen, there were currently nine cases of breaches 
of public order which were at the appeal stage, final ruling, 
closed or subject to protection mechanisms. Two of the 
cases involved traffic accidents; (2) in two cases, arrest 
warrants had been issued, which were awaiting execution 
by the police; (3) in three cases involving threats, no com-
plaints had been filed with the prosecution authorities; and 
(4) six cases involving public order offences were currently 
under investigation. Lastly, the Government representative 
reiterated the request for technical assistance and support 
from the Office, and reaffirmed that all the efforts made 
bore witness to the desire to comply with the Convention 
and with labour standards and, in particular, that there was 
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no policy of anti-union persecution or violence by the 
State. The various cases referred to by the Committee of 
Experts were part of the violence affecting Honduran soci-
ety in general for a number of reasons.  

The Worker members indicated that for years the Gov-
ernment had committed serious and systematic violations 
of the right to freedom of association. The Committee of 
Experts had made this a double-footnoted case, expressing 
deep regret at the high degree of anti-union violence and 
expressing deep concern at the situation of impunity with 
regard to these crimes and the lack of effective protection 
for trade unionists threatened with violence. The Govern-
ment had not taken any specific steps to ensure that its la-
bour legislation was in due conformity with the Conven-
tion, nor had it applied the legislation in force effectively. 
The Government had also recently adopted an amendment 
to the Penal Code that would potentially criminalize social 
protests as acts of terrorism. As a result, the workers and 
the trade unions throughout the country were facing over-
whelming obstacles with regard to exercising one of their 
fundamental rights, namely the right to strike. Honduras 
was one of the most dangerous countries in the world for 
workers and trade unionists. Since 2010, a total of 14 trade 
unionists had been murdered. Between 2015 and 2017, the 
Network against Anti-Union Violence had documented 
46 cases of anti-union violence and a total of 69 victims. 
Moreover, numerous trade unionists were facing brutal as-
saults, death threats, forced disappearances and persecu-
tion. For example, since 2015, Ms Juarez, president of the 
Public Sector Workers’ Union (SITRASEMCA), lived in 
constant fear for her life because of receiving threats and 
having escaped from an attempted abduction in April 2017. 
The acts of violence were creating a climate of terror, 
which in practice was stifling worker representation and 
trade union activities in the country. Trade unionists were 
also a target for violence in the aftermath of the elections 
held in 2017. In December, for example, workers partici-
pating in a peaceful protest organized by trade unions in 
the maquila (export processing) sector in Colonia Arellano 
had been attacked by the military police to make them dis-
perse. Three trade unionists had sustained bullet wounds 
and one had died. The failure by the Government to tackle 
and prevent anti-union crimes was creating a climate of to-
tal impunity. The Government had made no progress in 
bringing to justice those responsible for the murder of trade 
unionists. For example, the murders of Sonia Landaverde 
Miranda, Alfredo Misael Ávila Castellanos, Evelio Posa-
das Velásquez, Roger Abraham Vallejo and Juana Suyapa 
Bustillo were still being investigated. Despite the fact that 
arrest warrants had been issued, nobody had been detained 
in relation to the murders of Alma Yaneth Díaz Ortega and 
Uva Erlinda Castellanos Vigil, which had taken place four 
years earlier. The Government had not supplied any infor-
mation to the Committee of Experts on what it had done to 
investigate the murders of Maribel Sánchez, Fredis Omar 
Rodríguez, Claudia Larissa Brizuela, Martín Florencio and 
Félix Murillo López. The Worker members deplored the 
murders of José Ángel Flores and Silmer Dionisios George 
in 2016, despite the fact that these individuals, in the wake 
of serious repeated death threats, had been the subject of 
protective measures from the Inter-American Commission 
on Human Rights (IACHR). These murders showed clearly 
that the protection provided by the Government was totally 
inadequate. 

Apart from the anti-union violence, the Government had 
adopted an amendment to the Penal Code in 2017 which 
defined a whole range of activities as terrorist offences. A 
trade union official might be accused of terrorism if his un-
ion participated in a social protest that was subsequently 
considered by a prosecutor to constitute subversion of the 
constitutional order. Taking account of the events of the 
last few years, and the recent post-electoral context, in 

which the trade unions played a key role in social protests, 
this legislation which was totally out of line with interna-
tional instruments relating to the subject of terrorism could 
easily be used to criminalize any legitimate exercise by 
trade unions of their right to freedom of association. The 
situation in the country was aggravated by numerous sig-
nificant gaps in the national legislation whereby workers 
had been denied the enjoyment of fundamental trade union 
rights. For over 30 years, the Committee of Experts had 
requested that the Labour Code be modified and had indi-
cated that the right to freedom of association had been de-
nied to workers in agricultural undertakings which did not 
permanently employ more than ten workers. Agriculture 
was the biggest sector in the country and employed 27 per 
cent of the workforce (over 1 million workers). The act of 
organizing these workers was obstructed by the legal re-
quirement to have more than 30 workers to establish a trade 
union, which prevented the setting up of trade unions in 
small and medium-sized enterprises. Workers were unable 
to elect their representatives in full freedom. Trade union 
representatives had to be of Honduran nationality, partici-
pate in the corresponding activity and know how to read 
and write. The provisions governing strikes were so restric-
tive that they nullified the right to strike, depriving workers 
and trade unions of a fundamental means of defending their 
interests. Those terms included securing a two-thirds ma-
jority of the total membership of the trade union, banning 
federations and confederations from calling strikes, and 
meeting excessive prior requirements for strikes in public 
services that were not essential in the strict sense of the 
term. In practice, workers all over the country were expe-
riencing serious violations of their right to freedom of as-
sociation. For example, the Union of Agri-Industrial and 
Allied Workers (STAS) had presented a complaint against 
an employer in the palm oil sector who was not paying the 
minimum wage or statutory benefits to the workers. On 
many occasions, employers had denied labour inspectors 
access to workplaces, and had dismissed 18 workers who 
had attempted to form a local branch of the STAS. The dis-
missals had sparked a strike of 160 workers and in Novem-
ber, the enterprise had dismissed another 80 workers be-
longing to the union. Numerous striking workers had been 
assaulted by private security guards and threatened with 
imprisonment while picketing peacefully in front of the of-
fices of the enterprise. Steps had been taken towards dis-
solving the union, since the law allowed dissolution as a 
punishment should a strike be declared illegal, and that also 
constituted a violation of the Convention. The Government 
had not dissolved the union but almost all the trade union 
activists had not been reinstated in their jobs. Lastly, hardly 
any of the violations cited in the 2012 complaint against 
Honduras concerning the workers in the maquila sector and 
agriculture in the context of the Central American Free 
Trade Agreement (CAFTA) with the United States had 
been resolved. Since 2009, there had been a drastic de-
crease in trade union membership. The serious and con-
stant violations of trade union rights for years were having 
a profound impact on labour relations, and left a question 
mark over the status of democracy and human rights. The 
Worker members therefore urged the Government: (a) to 
take immediate and effective steps to protect the lives and 
safety of trade union activists, members and workers; (b) 
to speed up investigations into all anti-union offences and 
crimes and punish the perpetrators; and (c) to update the 
legislation in accordance with the Convention without fur-
ther delay, and to protect the right to freedom of association 
in practice.  

The Employer members expressed appreciation for the in-
formation provided on the application of the Convention 
and welcomed the presence of high authorities before the 
Committee. The case had been examined twice since 1987, 
in 1991 and 1992. Since 1998, the Committee of Experts 
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had addressed some 20 observations to Honduras concern-
ing its application of the Convention, as well as others on 
the Right to Organise and Collective Bargaining Conven-
tion, 1949 (No. 98). In its 2017 report of the Committee of 
Experts, Honduras had been included with a double foot-
note. In its observations, the Committee of Experts took 
note of the comments made by the General Confederation 
of Workers (CGT), the Confederation of Workers of Hon-
duras (CTH), the International Trade Union Confederation 
(ITUC) and the Honduran National Business Council 
(COHEP). With regard to trade union rights and civil lib-
erties, the Committee of Experts had noted with concern 
the large number of anti-union crimes and death threats be-
tween 2010 and 2014, and had asked the Government to 
provide information on the status of the relevant investiga-
tions and criminal proceedings. Reports of yet more mur-
ders, kidnappings and death threats against trade unionists 
were greatly to be deplored. The United Nations Human 
Rights Committee (CCPR/C/SR/3378-3379) had also ex-
pressed concern at acts of violence and intimidation against 
trade unionists in a climate of impunity. As the Govern-
ment had indicated, violence and insecurity were very se-
rious problems for Honduras and had grave consequences. 
The Government was making efforts, strengthening insti-
tutions and taking a range of measures to make progress on 
the issue. In that respect, the Strategic Institutional Frame-
work (2015–22) of the Ministry of Security was intended 
to reduce impunity by strengthening the Criminal Investi-
gation Police, the Technical Agency for Criminal Investi-
gation, and, with respect to human rights, promote a public 
policy and plan of action on human rights for which a Min-
istry of Human Rights had been created in January 2018. 
Furthermore, already in January 2016, a downward trend 
had been observed in the number of murders: the murder 
rate per 100,000 inhabitants had fallen by 27 percentage 
points compared with 2011. In 2017, it had reached 
42.7 per 100,000 inhabitants. Moreover, seven trade union 
leaders were covered by the National Protection Mecha-
nism for Human Rights Defenders. With regard to the mur-
ders that had taken place between 2010 and 2014, COHEP 
had not commented because it was not in full possession of 
the facts. Between 2016 and 2018, an interview with the 
Prosecutor-General had been requested but was never 
granted. The death of Hondurans for unknown reasons was 
regrettable. The Public Prosecutor’s Office was now 
providing information on criminal cases that had been 
brought to court, investigated or opened; that were waiting 
for arrest warrants to be acted upon, in which rulings had 
been handed down, concluded, or in which protection 
measures had been ordered. The 2017 Global Peace Index 
placed Honduras 106th out of 163 countries. The Govern-
ment did not have a deliberate anti-union policy. Rights to 
freedom of association could only be exercised by workers 
and employers in a climate free of violence, pressure and 
threats, where human rights were respected, and it was for 
the Government to guarantee respect for those principles, 
as the Committee on Freedom of Association had pointed 
out. The Employer members had requested that investiga-
tions were urgently needed so that the perpetrators could 
be located and brought to justice. In addition, measures 
should be taken to provide prompt and effective protection 
to trade union leaders at risk, as the case was a serious one. 

In relation to Article 2 et seq. of the Convention, relating 
to the establishment, autonomy and activities of trade un-
ions, it should be noted that the Labour Code had been 
adopted in 1959. In 1993, under ILO guidance, a tripartite 
committee had been set up to draft a possible amendment 
to the Code, which had been submitted to the President of 
the Republic. Although the reform was favourable to some 
but not all workers, they had unilaterally accused private 
enterprises of attempting to weaken labour through flexi-
bilization, so it had not been possible to approve the text. 

In 2013, a technical committee of the Ministry of Labour 
and Social Security had drafted a reform to 13 sections (ar-
ticles) in order to bring the Code into line with Conventions 
Nos 87 and 98. The draft had been submitted to the ILO 
Office in San José, Costa Rica, for technical comments. In 
April 2014, an ILO direct contacts mission had visited the 
country and the draft had been submitted to the Economic 
and Social Council (CES). In September of the same year, 
the trade union sector let its reservations to the reform be 
known because, in its words, it would lead to “major set-
backs for labour rights and gains for big business”. Social 
dialogue was needed, as had occurred with the adoption of 
the new Labour Inspection Act. On the basis of the 2014 
draft text, the Ministry of Labour had returned to the sec-
tions proposed on that occasion with a view to resubmitting 
them to the CES and drafting a roadmap for agreeing on 
how to align the legislation with the Convention. Assis-
tance and technical support had again been requested from 
the Office. The COHEP was willing to review the labour 
legislation but since 2014, no meeting of the CES had been 
convened for the purpose. In April 2018, an email had been 
sent requesting views on the text of the reform, giving 24 
hours to comment, which was unacceptable. Tripartite dia-
logue required good faith, which had not been demon-
strated. The Committee of Experts recalled that for some 
years it had referred to the need to reform the Labour Code 
to bring it into line with the Convention. It had referred to 
the following provisions, among others: (1) the exclusion 
from the rights and guarantees of the Convention of work-
ers in agricultural and stock-raising enterprises which did 
not permanently employ more than ten workers; (2) the 
prohibition of more than one trade union in a single enter-
prise; (3) the requirement of more than 30 workers to es-
tablish a trade union; (4) the requirement that the officers 
of a trade union must be of Honduran nationality, be en-
gaged in the corresponding activity, and be able to read and 
write; and (5) the authority of the competent ministry to 
end disputes in the oil industry services. Moreover, it was 
worrying that the Experts’ observations referred to a num-
ber of legislative issues relating to the right to strike. In that 
regard, the Employers’ group reiterated its position that the 
right to strike was not regulated by the Convention and that 
there was no basis for discussing the issue within the Com-
mittee; that the conclusions in the case could not refer to 
the right to strike; and that the Government was not obliged 
to follow the Experts’ recommendations on that specific is-
sue. They recalled the joint statement of the Workers’ 
group and the Employers’ group and the statement of the 
Government group (both of 23 February 2015). The latter 
stated that “the scope and conditions of this right are regu-
lated at the national level”. As such, any request from the 
Committee of Experts for the Government to align its leg-
islation and practice with its own rules on the “right to 
strike” was not binding.  

The Worker member of Honduras expressed concern re-
garding the Government’s failure to take action in response 
to the murders of, threats against and persecution of trade 
union leaders, and to provide information on the matter. 
According to a report by the Committee on Anti-Union Vi-
olence (comprising three workers’ federations), impunity 
had prevailed in over 60 cases of anti-union violence in the 
past three years. The Committee of Experts had expressed 
regret at the absence of convictions against the perpetrators 
of anti-union crimes. Its report had referred to 19 murder 
victims (Sonia Landaverde Miranda, Alfredo Misael Ávila 
Castellanos, Evelio Posadas Velásquez, Juana Suyapa 
Bustillo, Alma Yaneth Díaz Ortega, Uva Erlinda Castella-
nos Vigil, Maribel Sánchez, Fredis Omar Rodríguez, Clau-
dia Larissa Brizuela, Roger Abraham Vallejo, Martín Flor-
encio, Félix Murillo López, Manuel Crespo, José Ángel 
Flores, Silmer Dionisios George and Ilse Ivania Velásquez 
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Rodríguez) and five victims of threats, kidnappings, sur-
veillance, persecution and attacks (Miguel López, Nelson 
Núñez, Patricia Riera, Moisés Sánchez and Hermes Misael 
Sánchez). It had expressed its deepest concern regarding 
such crimes, and had emphasized that trade union rights 
could only be exercised in an environment that was free 
from violence and when the human rights established in the 
Constitution were respected. Furthermore, in May 2018, 
the UN Special Rapporteur had highlighted the vulnerabil-
ity, criminalization and denigration of human rights de-
fenders in the country. The Government had submitted a 
proposal to resume discussions of the reform of the Labour 
Code in the CES, which stated that the agreement of the 
workers’ sector would be required for such discussions. 
Moreover, the latter had regretted the Government’s inter-
pretation of sections 534 and 536 of the Labour Code with 
regard to the lists of demands and collective agreements of 
public employees’ trade unions, and the consequences for 
the education sector. It had also expressed concern regard-
ing the Government’s acceptance of preliminary drafts of 
collective agreements proposed by the employers’ sector, 
which weakened labour, social and wage conditions. The 
speaker called for urgent and immediate action to be taken 
to ensure: (1) that a direct contacts mission was organized 
to assess the situation, and that the ILO Regional Office 
provided assistance to prepare the mission; (2) that the ILO 
provided technical assistance for the reform of the Labour 
Code; (3) that the Government provided detailed infor-
mation on violence against rural leaders, indigenous peo-
ple, trade unionists, teachers and environmentalists, to pro-
mote preventive actions; and (4) that negotiations be re-
sumed on collective agreements by governmental and 
semi-governmental organizations.  

The Employer member of Honduras said that, since ratifi-
cation of the Convention in 1956, there had been various 
reforms to the Labour Code concerning the fundamental 
right to freedom of association. The Honduran National 
Business Council (COHEP), a representative organization, 
had commented on the application of the Convention, as 
had the Confederation of Workers of Honduras (CTH) and 
the CGT. Violent acts against any Honduran citizen were 
regrettable; with respect to the cases raised, the State 
should investigate, find out what had happened and punish 
those responsible. With regard to reforming the Labour 
Code to bring it into line with the Convention, the COHEP 
stood ready to engage in tripartite discussions on the pro-
posal for reform in a spirit of cooperation and social dia-
logue within the CES. The employers’ sector in Honduras 
believed in the right to organize and respect for the self-
determination of employers and workers. It was worrying 
to note that the observation of the Committee of Experts 
referred to legislative issues relating to the right to strike. 
In that respect, it must be reiterated that the Employers’ 
group took the position that that right was not regulated by 
the Convention, and that there was no basis for discussing 
the issue within the Committee. As such, the conclusions 
in the case should not refer to the right to strike, and the 
Government was not obliged to follow the recommenda-
tions of the Committee of Experts on that specific issue. 
Furthermore, it was important to highlight the joint state-
ment of the Workers’ group and the Employers’ group of 
23 February 2015 and the statement of the Government 
group of the same date, which stated that “the scope and 
conditions of this right are regulated at the national level”. 
As such, any request from the Committee of Experts for 
the Government to align its legislation and practice with its 
own rules on the “right to strike” was not only not binding, 
but also beyond the scope of standards supervision. The 
democratization of employers’ and workers’ organizations, 
whereby decisions were taken by the majority in conditions 
of equality and freedom, without any pressure, was im-

portant. Since 1993, the COHEP had supported the deci-
sion to undertake an overall reform of the Labour Code, 
which had fallen behind the times, with the aim of promot-
ing and generating employment in the country. Establish-
ing more than one primary or enterprise-level trade union 
at a single workplace was also important, but collective 
bargaining should fall to whichever body united the major-
ity of workers at an enterprise. An effective reform of na-
tional legislation to bring it into line with the Conventions 
was necessary and should be carried out in a tripartite man-
ner, with technical support from the Office, within a spec-
ified time frame of no more than three months. It should be 
done within the CES framework and should take account 
of all sectors.  

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Albania, Bosnia and Herzegovina, Norway, the former 
Yugoslav Republic of Macedonia, Montenegro and Serbia, 
stated that the above countries attached great importance to 
the respect of human rights, including freedom of associa-
tion of workers and employers and the protection of the 
right to organize, and recalled the important role played by 
the ILO. Through the Association Agreement between the 
EU and Central America, the EU and Honduras had both 
committed to effectively implement the fundamental ILO 
Conventions. Although there was progress, high murder 
rates fueled by the significant presence of organized crime 
in the country constituted a persistent problem, and the hu-
man rights situation remained highly challenging. She ex-
pressed deep concern over the recent allegations of new 
murders, kidnappings and death threats against members of 
the trade union movement contained in the report of the 
Committee of Experts and requested more information on 
the outcome of the investigations in the cases of murders 
which had occurred between 2010 and 2014. She urged the 
national authorities to ensure that proper investigation and 
prosecutions of material and intellectual perpetrators of 
such crimes were carried out promptly, and requested it to 
take measures so as to ensure that trade union representa-
tives were duly protected, as the rights of workers’ and em-
ployers’ organizations could only be exercised in a climate 
free from violence, pressure and threats. Fighting impunity 
should remain a priority of the Government, and strong 
support was therefore expressed towards the work of the 
Organization of American States mission against corrup-
tion and impunity in Honduras. Strengthening and ensuring 
impartiality of the national police and judicial institutions 
were also considered central to achieve the goal. Freedom 
of association and collective bargaining constituted a pow-
erful tool to ensure social stability and economic develop-
ment and although creating an environment conducive to 
tripartite dialogue and freedom of association was a com-
plex task, it remained the Government’s first responsibil-
ity. The Committee of Experts had been emphasizing for 
many years the need to amend certain provisions of the La-
bour Code which were not in conformity with the Conven-
tion, in particular the restrictions to the right to establish a 
trade union and to the right to strike. In that regard, the 
speaker welcomed the reform of the Labour Code initiated 
a few years ago, with the support of the ILO, but expressed 
regret that no progress had been made since the draft re-
form had been submitted to the Economic and Social 
Council (CES) in 2014. While acknowledging the complex 
and challenging political environment prevailing in the 
country, the Government was encouraged to organize 
proper consultations on the reform with the social partners 
with a view to finalizing it, and submitting a draft to Con-
gress and the social partners were called on to engage in 
the discussions in a constructive manner. The EU and its 
Member States would continue to cooperate with, and sup-
port the Government in its efforts to comply with ILO Con-
ventions. 
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The Government member of Paraguay, speaking on be-
half of a significant majority of Latin American and Carib-
bean countries, indicated that the composition of the dele-
gation and the information presented demonstrated the 
State’s openness and the commitment of its highest author-
ities to work to investigate all cases. Any act of aggression, 
violence or impunity against the integrity or lives of indi-
viduals must be rejected and, at the same time, the great 
efforts made by the Government to reduce rates of violence 
should be noted. The Government had made progress re-
garding the protection, promotion and defence of human 
rights, particularly workers’ rights, and regarding criminal 
investigation (the prosecution of 41 per cent of the afore-
mentioned cases and comprehensive measures to protect 
seven trade union leaders). Between 2014 and 2018, legal 
personality had been granted to a significant number of 
new trade union organizations in both the public and pri-
vate sectors. The efforts and willingness of the Govern-
ment to refer the discussion on the Labour Code reforms to 
the CES and thus continue the joint development of a 
roadmap to bring the Code into conformity with the Con-
vention were appreciated. Lastly, the speaker encouraged 
the Government to continue its efforts to fulfil its interna-
tional commitments on labour, and trusted that it would 
continue to strengthen dialogue and tripartite consensus.  

The Government member of Panama expressed his sup-
port for the statement made by the Government member of 
Paraguay. The ongoing process of legislative reform in the 
country was a demonstration of the Government’s efforts 
to solve the problems related to organized crime, which de-
pended on destabilizing the State, and was not directed at 
employers’ and workers’ organizations. He welcomed the 
assistance provided by the ILO, and encouraged the Gov-
ernment to continue its efforts.  

The Worker member of Spain expressed his solidarity 
with all the trade unionists, workers and citizens who put 
their physical well-being and lives in danger to defend fun-
damental rights at work in Honduras. Those workers not 
only suffered from high levels of insecurity, inequality and 
poverty, but also experienced extraordinary levels of anti-
trade union violence, whose sole objective was to under-
mine and destroy the trade union movement. The illegal 
detention, kidnapping and murder of trade union members 
formed part of a deplorable reality, which was a direct con-
sequence of the State’s lack of legitimacy, the institutional 
crisis, and the complete absence of a separation of powers 
that had existed in Honduras since the coup d’état in 2009. 
That situation was a confirmation of a clear violation of 
both the Convention and human rights. The Government 
had not done enough to comply with the Convention; on 
the contrary, its action had led it to limit and hamper the 
legal exercise of the guarantees enshrined therein. In that 
regard, there had been no progress in the prosecution of 
those who had murdered trade union leaders and members; 
in the strengthening of policies to protect and react against 
anti-trade union behaviour; or in bringing the Labour Code 
into conformity with the Convention. In view of the above, 
the speaker supported the demands of the trade union or-
ganizations of Honduras and considered that the ILO 
should send a direct contacts mission to verify observance 
of the Convention, and provide the necessary technical as-
sistance.  

The Government member of Lebanon welcomed the in-
formation presented by the Government and expressed ap-
preciation of the efforts made and procedures taken with 
regard to combating impunity at all levels, whether legal, 
judicial or administrative in order to protect human rights 
defenders, judges and trade unionists. She also welcomed 
the reform of the Labour Code to ensure compliance with 
the Convention, encouraged social dialogue to finalize the 
amendments, and invited the ILO to provide technical as-
sistance to Honduras, whenever necessary. 

The Employer member of Chile noted with concern that, 
despite government efforts to combat violence, the situa-
tion remained critical, as reported by the CGT and CTH. 
Recognizing that impunity was a problem of the utmost se-
riousness and a dangerous incentive for violence and inse-
curity, the Government should increase human and mate-
rial resources to guarantee the life and safety of its popula-
tion. Furthermore, the Government should amend the La-
bour Code and align it to current industrial relations and 
the Convention. Lastly, the request from the Committee of 
Experts to amend legal provisions on the right to strike was 
misguided since that right was not specified in any ILO 
Convention.  

The Worker member of the United States indicated that 
the recurring violence against unionists demanded atten-
tion and that persistent violations of freedom of association 
enabled countless labour law violations and impunity to be 
the norm in Honduras. He further pointed to the utter fail-
ure of the governments, including those of Honduras and 
the United States, in using ILO standards to protect work-
ers’ rights in international trade agreements. Although the 
Central American Free Trade Agreement required the par-
ties to protect freedom of association, Honduras’ lack of 
compliance with the Convention had been recognized for 
years. In March 2012, a complaint was filed for abuses of 
labour rights under the labour chapter of the mentioned 
trade agreement and finally, after almost three years, the 
Government of the United States found merit in all 17 cases 
in the complaint. As a result, both Governments negotiated 
a detailed monitoring plan and consulted with workers and 
employers to adopt an improved labour inspection law. 
However, six years after the complaint, not a single trade 
unionist had been reinstated and not a single union had 
been restored in any of the mentioned cases. In addition to 
violence, practices by employers, and inaction by the Gov-
ernment frustrated workers’ attempts at forming trade un-
ions and defending labour standards. For instance, in the 
agriculture sector – the largest industry in Honduras – sys-
tematic violations of minimum wage, overtime, health and 
safety and child labour standards persisted, and those who 
tried to form an industry-wide union experienced recurring 
violence and a denial of association rights, including at-
tempts at creating employer-dominated unions, employers’ 
refusal to bargain with workers’ representatives and anti-
union tactics, such as harassment and isolating workplace 
leaders, as well as delays by the Government in recogniz-
ing local sections of the STAS. Anti-union violence and 
repression of agricultural workers’ freedom of association 
constituted a strategic denial of rights, in which employers 
and the Government appeared to collaborate, and did not 
contribute to decent work and sustainable development. In-
ternational actors, like Fair Trade USA, also falsely certi-
fied that a multinational produce company is complying 
with labour standards in the midst of dozens of labour vio-
lations, some of which had occurred the previous month 

The Government member of Switzerland endorsed the 
statement made on behalf of the EU and regretted that the 
Committee had to discuss the case once again. Indeed, 
strong and sustainable working relations and social dia-
logue based on trust and security were some of the key fac-
tors underpinning economically sustainable development. 
It was deplorable to discover that no perpetrators had been 
convicted for the murders, kidnappings, violence and 
threats identified by the Committee of Experts. The vio-
lence and insecurity faced by trade unionists as well as im-
punity seriously impeded the smooth functioning of social 
dialogue. The Government should be encouraged to re-
spect the basic principle of freedom of association and 
adopt the necessary measures to ensure that the ongoing 
procedures were concluded as quickly as possible. The 
Government should also continue the Labour Code re-
forms, in conjunction with the social partners, to ensure full 
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conformity with international labour standards. He encour-
aged Honduras to continue efforts to promote social dia-
logue and guarantee the necessary climate of trust.  

The Worker member of the Republic of Korea stated that 
in 2015, the Korean Confederation of Trade Unions and 
other groups visited San Pedro Sula to research on human 
and trade union rights compliance in Korean companies 
operating in the city. Workers in a company producing car 
parts had testified to repeated violations of basic labour 
rights, including dismissals of elected trade union leaders 
and the Government’s failure to enforce laws to protect 
those rights, or provide any remedy to workers. After the 
coming into effect of the new labour inspection law in 
March 2017, the concerned workers had filed a claim for 
violations of freedom of association but they were still 
awaiting a response from the Government and the situation 
had not improved since then. In October 2017, the Labour 
Ministry, performed an inspection through its labour in-
spectorate, on the issue of collective bargaining and alt-
hough the employers committed to collective bargaining, 
seven months later, they continued to refuse the union’s 
recognition or to bargain collectively. The mentioned in-
spection had also revealed that violations of freedom of as-
sociation and collective bargaining contained in a 2012 
complaint continued, and that the employer continued to 
deny that the violations had occurred, delayed and ap-
pealed the charges and delayed justice for the workers. Dis-
crimination against, and the firing of union members also 
persisted, and the employer used harassment, as well as the 
changing of work assignments and break times to isolate 
workplace leaders from their co-workers and union mem-
bers. The speaker therefore shared the deep concern ex-
pressed by the Committee of Experts and urged the Gov-
ernment to take every effort, from legislative to adminis-
trative measures, so that workers in Honduras could fully 
exercise the right to freedom of association and to collec-
tive bargaining. 

The Government member of Canada noted with regret the 
lack of progress by the Government in making reforms to 
the Labour Code to bring it into compliance with the Con-
vention, as well as the apparent lack of tripartite consulta-
tions associated with the reform. She expressed concern at 
the human rights violations cited by the Report of the 
United Nations High Commissioner for Human Rights, as 
well as the allegations of anti-union murders, kidnappings, 
violence and death threats, with apparent impunity for of-
fenders, highlighted in the report of the Committee of Ex-
perts and discussed in the Conference Committee. The 
speaker urged the Government to continue to take all nec-
essary measures to ensure that investigations were carried 
out promptly and in accordance with the rule of law and 
due process, and emphasized that it was crucial that ade-
quate investigatory, prosecutory and protective measures 
were undertaken to allow the free exercise of labour rights 
in the country. The Government was further urged to take, 
in full consultation with workers’ and employers’ organi-
zations, all necessary measures to reform the Labour Code 
in accordance with the principles of the Convention. Fi-
nally, the speaker stated that her Government remained 
committed to supporting respect for human rights in Hon-
duras, including through the full application of interna-
tional human and labour rights instruments, especially the 
Convention, and urged the Government to put into action 
its commitment to implementing and respecting those 
norms. 

An observer representing Public Services International 
(PSI) referred to several violations of freedom of associa-
tion, such as the failure by the Ministry of the Interior to 
register the new executive committee of the National As-
sociation of Public Sector Employees of Honduras 
(ANDEPH); the dismissal of the previous president of the 
association from the Ministry of Health on 13 January 

2016, which had led her to file a legal complaint for anti-
union dismissal; the dismissal of 700 workers from the Mu-
nicipality of San Pedro Sula on 30 March 2018, of whom 
39 were members of the Trade Union of Employees and 
Workers of the Municipality of Sampedrana (SIDEYTMS) 
who, since they had trade union immunity, had taken legal 
action to be reinstated or receive compensation, and subse-
quently the refusal of the mayor to sign the new collective 
agreement; persecution resulting from false allegations 
made against members of the Trade Union for Medical, 
Hospital and Allied Workers (SITRAMEDHYS), such as 
the president of branch No. 3 at the Santa Barbara Hospital 
and the president of branch No. 34 at the Puerto Cortez 
Hospital. Furthermore, the presidential palace had put in 
place a recruitment system for new positions to deal with 
an excessive workload but was surreptitiously only ap-
pointing non-unionized workers. Such cases could be con-
sidered trivial compared to the murders of dozens of trade 
unionists and human rights activists in the country. How-
ever, if the Government was incapable of tackling trivial 
issues, it would be even less able and willing in political 
terms to resolve the murders of the speaker’s colleagues. It 
was evident that the strategies, national frameworks, spe-
cialized ministries and bodies, memorandums of under-
standing and roadmaps were not working effectively to 
confront impunity, violence and insecurity. They merely 
prevented the Government from taking responsibility. 
Such measures could no longer be considered acceptable 
ways of responding to the problems in the country. Justice 
was needed so that Honduran trade unionists could exercise 
their rights in a climate free from intimidation, violence or 
death. The Committee’s conclusions should reflect the 
gravity of the situation and call on the Government to 
achieve immediate and tangible results.  

The Worker member of Colombia observed that the Gov-
ernment was once again being criticized by the supervisory 
system for serious violations of the Convention, as de-
nounced by the ITUC, the Trade Union Confederation of 
the Americas (TUCA), Education International (EI) and 
the national trade union confederations, in view of the re-
peated cases of threats, abductions and murders of trade 
union leaders from various sectors (including education, 
which was the sector where there were usually the most 
victims due to the exercise of freedom of association). The 
absence of the effective investigation of the crimes, the re-
fusal to recognize their trade union origins and the failure 
to impose exemplary sentences left the way open for 
crimes against men and women trade union leaders and 
added to the gravity of the violations of the right to life and 
personal safety. Recalling that the Committee of Experts 
had noted very serious obstacles to the exercise of the right 
to strike, in violation of the Convention, which had also 
been observed in the case of Colombia, it was regrettable 
that both countries were ignoring those comments. Indeed, 
federations and confederations were prohibited from call-
ing strikes, unachievable majorities were required to ap-
prove strike action and strikes were prohibited in services 
that were not essential in the strict sense of the term. More-
over, no amendments were being made to the Labour Code, 
which did not guarantee freedom of association and con-
tinued to impose unacceptable restrictions on its exercise. 
He expressed concern at the repeated failure of govern-
ments to give effect to the recommendations of the Com-
mittee of Experts, the Committee on Freedom of Associa-
tion and the Conference Committee and fully supported the 
call made by the Worker member of Honduras for a direct 
contacts mission.  

The Government member of the Dominican Republic ex-
pressed support for the statement by GRULAC and 
acknowledged the action taken by the Government for the 
recognition of the legal personality of new unions, the pro-



Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87) 
Honduras (ratification: 1956) 

 

9B(Rev.) Part II/66  

gress made in relation to security, as supplemented by leg-
islative, judicial and administrative measures for the rein-
forcement of the institutions responsible for the effective 
protection of human rights, peaceful coexistence and the 
full enjoyment of fundamental labour rights and principles.  

An observer representing Education International (EI) 
emphasized the role played by branch organizations, un-
ions and the working class in combating the coup d’état in 
2009 and its consequences (the dismissal of teachers, mur-
ders, the imprisonment and suspension of 18 and 
303 teachers, respectively; the cessation of dialogue be-
tween primary school teachers and the education authori-
ties and the freezing of the wages of teachers for nine years; 
the unemployment of 28,000 primary school teachers; the 
existence of 4,500 and 2,500 schools with a single teacher 
or two teachers, respectively; the lack of water and elec-
tricity in school buildings; the exclusion from the public 
education system of around 500,000 children and young 
persons; the exclusion under the terms of the Basic Educa-
tion Act of teachers and society in general from decision-
making bodies for the formulation and monitoring of pub-
lic education policies; the high rate of illiteracy; the reduc-
tion in the education budget; and the adoption of legislation 
criminalizing public protest). According to the violence 
observatory of the National Autonomous University of 
Honduras, since 2009, a total of 83 teachers had been mur-
dered with impunity, as well as 30 students in the first quar-
ter of 2018. In view of the violence, teachers were emigrat-
ing to other countries. It had been proposed without success 
to the Government that a dialogue forum should be estab-
lished to conclude a social pact for high quality public ed-
ucation. He called for: (1) a direct contacts mission to go 
to the country to assess the situation; (2) the Government 
to report on the progress achieved in the governmental and 
jurisdictional processes; and (3) impunity not to be permit-
ted under any circumstances in respect of the crimes de-
nounced.  

The Government member of Mexico endorsed the state-
ment by GRULAC and welcomed the information pro-
vided and the specific action taken by the Government to 
give effect to the observation by the Committee of Experts 
and, in particular, its decision to resubmit to the CES, the 
principal social dialogue mechanism in the country and the 
pending 2014 reforms to the Labour Code. She trusted that 
agreement would be reached on the definition of a roadmap 
for the harmonization of the Labour Code with the Con-
vention. Respect for fundamental labour rights was an es-
sential aspect of the achievement of decent work, and the 
openness of the Government and the fact that it was pre-
pared to collaborate with the supervisory bodies was to be 
welcomed. In view of the good will demonstrated, she en-
couraged the Government to continue its efforts to meet the 
challenges indicated by the Committee of Experts and to 
continue working with the ILO to reinforce dialogue as a 
fundamental instrument for achieving peaceful labour rela-
tions.  

The Worker member of Brazil noted the deep concern ex-
pressed by the trade union confederations of Honduras at 
the murders, death threats, persecution and surveillance of 
trade union leaders and the negligence with which the Gov-
ernment treated such cases. No report had been received on 
the prosecution of those crimes, despite the fact that during 
the past decade over 300 human rights defenders had been 
murdered. The Government should be reminded that it was 
the constitutional obligation of the State to guarantee that 
the rights of workers’ organizations could be exercised in 
a climate free from violence, pressure or threats, and in 
which human rights were fully respected. The Government 
had not responded to the request to revise the Labour Code 
and had imposed laws which undermined the labour rights 
set out in the Labour Code and in international Conven-
tions. That was the case of the Hourly Employment Act; 

the amendment to section 7 of the Labour Code; and the 
amendment to section 72 of the Labour Inspection Act. In 
view of the gravity of the situation, he called on the Gov-
ernment to guarantee full freedom of assembly and demon-
stration, and to put an immediate end to practices which 
were in violation of human rights and freedom of associa-
tion.  

The Government member of Brazil supported the state-
ment by GRULAC. He further expressed concern at the 
procedures adopted by the Committee without tripartite 
consensus. He firmly rejected acts of anti-union violence 
and encouraged the Government to continue its efforts to 
make tangible progress in the prevention of violence and in 
combating impunity. He acknowledged the efforts made, 
through specific measures and legislative changes, to pro-
mote fundamental labour rights and principles, and partic-
ularly freedom of association, and to reform and modernize 
the national labour legislation.  

The Worker member of Canada stated that the deep con-
cern expressed by the Committee of Experts regarding anti-
union crimes and the prevailing context of impunity was 
situated in a broader systematic context of violence against 
trade unionists, as well as defenders of human and environ-
mental rights. According to various sources, since 2009, 
31 trade unionists had been assassinated, 200 injured in vi-
olent attacks, 52 workers killed in confrontations with 
landowners and the Government, 120 environmental activ-
ists killed (since 2010) and attacks and repression of Hon-
duran citizens had continued with 14 deaths (including 
children) in election-related violence in December 2017. 
The social conflicts were linked to economic disparities 
and government policies, including agrarian and invest-
ment policies, which often resulted in granting land permits 
to international corporations, such as Canadian and United 
States firms, thus superseding the rights of the rural poor. 
The most vulnerable people affected had limited legal re-
course to protect their rights and in doing so, were sub-
jected to smear campaigns, intimidation, threats and at-
tacks, as was the case of an environmental activist and in-
digenous leader Berta Caceres assassinated two years ago 
in her home after years of threats against her life. Accord-
ing to the Inter-American Commission on Human Rights, 
impunity rates ranged between 95 to 98 per cent and justice 
was thus rarely served. To conclude, the speaker echoed 
the Committee of Experts’ observations that the absence of 
convictions against those guilty of crimes reinforced the 
climate of violence and insecurity and was damaging to the 
exercise of trade union and human rights. 

The Government member of El Salvador endorsed the 
statement by GRULAC and welcomed the information 
provided on the effect given to the Convention. The pres-
ence of high-level authorities in the Committee bore wit-
ness to the commitment of the Government. Emphasis 
should be placed on the efforts made in the fields of pre-
vention, protection and investigation in defence of human 
rights, and particularly workers’ rights; the examination by 
the courts of 41 per cent of the cases referred to; the com-
prehensive measures for the protection of seven trade un-
ion leaders; the submission to the CES of the pending re-
forms of the Labour Code; and the joint development of a 
roadmap to bring the Labour Code into conformity with the 
Convention. She trusted that the Government would con-
tinue to take action to ensure the application of the Con-
vention and in so doing to guarantee freedom of association 
and the right to organize.  

The Worker member of the Bolivarian Republic of Vene-
zuela recalled that the importance of the Convention, which 
was one of the fundamental Conventions, lay in the protec-
tion of the right of all workers to establish freely unions to 
promote and defend their labour rights, including freedom 
of association. The Committee of Experts had noted a se-
ries of murders of trade union leaders, primary school 
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teachers, indigenous persons, rural workers, defenders of 
human and environmental rights, which bore witness to a 
disregard for life by those whose interests were affected by 
the action taken by such men and women. The high number 
of deaths in the country due to participation in social and 
political protests, the organization of unions, the defence of 
the environment or merely reporting corruption was the 
reason why the case was being discussed by the Commit-
tee. It was important to lay emphasis on the total impunity 
which prevailed in those cases, for which reason it was nec-
essary to call on the Government to establish mechanisms 
for dialogue with a view to establishing effective pro-
grammes for the protection of defenders of human and la-
bour rights. The situation of public sector unions, which 
were denied access to collective bargaining and wage in-
creases, illustrating the lack of protection of labour rights, 
was a cause of concern, as was the fear hindering workers 
from participating in processes for the reform of the Labour 
Code based on the possibility that their rights might be 
prejudiced. Social oppression, combined with greater flex-
ibility, was resulting in a loss of labour rights, through re-
forms that undermined acquired benefits. Legislation 
which encouraged lower levels of social protection and the 
failure to give effect to tripartite agreements had resulted 
in the lack of labour protection being noted at the interna-
tional level. A direct contacts mission was necessary to as-
sess the information provided by the Government and to 
consult workers’ confederations in Honduras on the real 
situation with regard to labour-related crime and increased 
flexibilization of employment, particularly the role of the 
State as the protector of human and labour rights. 

Another Government representative said that security was 
an ongoing priority of the current administration. Violence 
and insecurity still presented serious problems and the con-
sequences for Honduran society were serious. Conse-
quently, the Government was making great efforts to re-
move those obstacles, strengthening institutions and imple-
menting a series of state actions. Together those measures 
had led to progress in the protection of citizens, demon-
strated by the fact that Honduras had reduced its homicide 
rate to 42.7 per 100,000 inhabitants in five years, a historic 
achievement for the country and an example for the world 
considering that in 2011, the figure had been 87.3 per 
100,000 inhabitants. Those achievements were a result of 
the aforementioned progress, such as the protection of 
trade unionists and human rights defenders, the establish-
ment of a structure within the executive branch to prevent 
and investigate crime and the subsequent strengthening of 
that structure. Regarding progress made in combating or-
ganized crime, efforts had been intensified. In 2016, a total 
of 18 extraditions had been carried out; 9,395 arrest war-
rants had been issued; ten drugs laboratories had been de-
stroyed; 8,350 firearms had been decommissioned; and 
1,256 assets of illicit origin had been seized. That progress 
had been possible thanks to the efforts of the justice system 
and renewed coordination in the fight against crime. Ef-
forts were continuing for the comprehensive strengthening 
of criminal investigation: the Public Prosecutor’s Office 
had received more than US$24 million between 2015 and 
2017, allowing that body to boost investigations through 
the creation of new agencies such as the Special Prosecu-
tor’s Office for the Protection of Human Rights Defenders, 
Journalists, Justice Workers, Defenders of Workers and 
Social Communicators. It had also allowed the Technical 
Agency for Criminal Investigation to be strengthened, in-
creasing its budget from US$1.1 million to $6.4 million. 
The Government had also approved the special regulations 
for the organization and operation of the forensic medicine 
directorate and the special regulations for the organization 
and operation of the directorate for combating drug traf-
ficking. Regarding efforts to improve and strengthen the 
justice system in the country, a series of measures had been 

implemented including: (i) an increase in 2017 of more 
than 10 million lempiras (HNL) in the budget for the judi-
ciary, in comparison with 2016; (ii) the revision of the Spe-
cial Act on Judicial Bodies with National Territorial Juris-
diction; and (iii) the establishment of special courts with 
national jurisdiction to hear cases of corruption and extor-
tion; and the establishment of the special commission for 
the selection of judges and magistrates for those courts, 
consisting of representatives from civil society, the Su-
preme Court of Justice and the Mission to Support the Fight 
against Corruption and Impunity in Honduras (MACCIH). 
The aforementioned efforts represented some of the most 
significant examples in Honduras of the fight against cor-
ruption and impunity, with particular emphasis on the es-
tablishment of the MACCIH in 2016, thereby the strength-
ening of investigative work of state institutions. Further-
more, laws facilitating work against corruption and impu-
nity had been adopted including: (i) the establishment of 
the Special Prosecution Unit to Combat Impunity in Cor-
ruption (UFECIC); (ii) the approval of the Act on Financ-
ing, Transparency and Inspection of Political Parties in 
Honduras; and (iii) the introduction of an anti-corruption 
policy at the Office of the Prosecutor-General. Honduras 
was progressively moving away from its past marked by 
the violence of organized crime and was showing a more 
amiable face to human rights defenders. An important step 
in that regard was the adoption of the Act for the Protection 
of Human Rights Defenders, Journalists, Justice Workers, 
Defenders of Workers and Social Communicators, which 
established the national protection mechanism that cur-
rently provides protection for seven trade union leaders. 
Regarding the case of Ms Berta Cáceres, nine individuals 
had been detained and the case was ongoing. The scope of 
the protective measures prescribed by the Inter-American 
System for the Protection of Human Rights included the 
members of the San Isidro Indigenous Council and the 
Lenca Peace Movement. The UN Special Rapporteur on 
the situation of human rights defenders had recently visited 
the country, which sent a clear message of openness and a 
willingness to continue making improvements to overcome 
human rights challenges. Lastly, the promotion and protec-
tion of human rights in Honduras had been strengthened 
with the establishment of the State Secretariat at the Hu-
man Rights Department, which represented a decisive step 
by the State towards the protection of human rights. There 
were currently 211 human rights defenders, judicial work-
ers and trade unionists under protection. 

Another Government representative reiterated that all 
those efforts proved beyond doubt that Honduras was seri-
ous about honouring its international commitments to pro-
tect the rights guaranteed by the Convention and that there 
was no state policy of anti-union persecution and violence, 
but rather that structures had been put in place to fight im-
punity and protect the rights of trade union leaders. With 
regard to reforms to the Labour Code and new trade union 
registrations, the acts of the new Government, and respect 
for labour rights, Honduras was entering a new phase in 
which more individual liberties and the exercise of rights 
were being guaranteed. In that context, the Government re-
affirmed its political will to take the steps necessary to re-
form the Labour Code so as to align it with the Conventions 
Honduras had ratified, a process that had been taking place 
gradually through social dialogue and on a tripartite basis 
within the CES, as had occurred with the new Labour In-
spection Act, which had been the most far-reaching reform 
to the Labour Code since it had first come into force. With 
regard to progress in applying the new Labour Inspection 
Act, the Act had enabled a new culture of compliance to be 
established gradually, with 32,268 inspections carried out 
to date, benefiting 433,304 workers. Moreover, since the 
Act had come into force, a total of around US$1.2 million 
had been levied in fines for various breaches of labour law, 
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including a total of US$62,000 for violations of the right to 
freedom of association and US$198,000 for obstructing the 
work of the inspection services. As for aligning the Labour 
Code with the Convention, and the reforms still pending, 
and recalling what had occurred in 2014, when workers’ 
confederations had expressed reservations, the Ministry of 
Labour was drafting a new proposal to serve as a baseline 
for discussions. In that respect, the Government was meet-
ing its commitment to raise the issue of pending reforms 
again for discussion within the CES with a view to drafting 
a roadmap to enable further alignment of the Code with the 
Convention and achieve consensus. To that end, the neces-
sary technical assistance and follow-up were once more re-
quested from the Office. Honduras would continue to be a 
State that respected human rights and where the protection 
and promotion of those rights was central to all activities. 
He underlined the fact that the State and the ILO were 
fighting the same cause, given that they shared values and 
interests in their eagerness to continue making significant 
contributions to achieving the international objectives of 
equitable social justice and a better world of work.  

The Employer members welcomed the information pro-
vided. With regard to trade union rights and civil liberties, 
they noted with appreciation the Government’s efforts to 
strengthen security institutions. However, further work 
needed to be done. They urged the Government to acceler-
ate the investigation processes in order to bring the perpe-
trators to justice, and to provide the Committee of Experts 
with the results of the investigations and the sentences 
handed down. Concerning Article 2 et seq. of the Conven-
tion relating to the establishment, autonomy and activities 
of trade union organizations, it was necessary to reform the 
Labour Code, and bring it into line not only with the Con-
vention but also with new forms of work. It was essential 
to establish tripartite social dialogue in order to finalize the 
pending legislative amendments, as had been done for the 
Labour Inspection Act, and to take into account the infor-
mal economy. Tripartite dialogue must be entered into in 
good faith, and did not necessarily ensure consensus. Need-
ing consensus effectively conferred the power of veto, 
which was what had happened with the reforms of 1993 
and 2014 when progress had been hindered by the trade 
union sector. The Government could not forsake its obliga-
tions. They urged the Government to avail itself of the 
technical assistance provided by the Office. However, 
given the time elapsed, deadlines needed to be set, before 
the next session of the Committee of Experts. They reiter-
ated the request by the Employers’ group that the Commit-
tee’s conclusions should not refer to the right to strike.  

The Worker members, responding to the comments made 
by the Employer members on the right to strike, reiterated 
that their position had not changed. The Convention pro-
tected the international right to strike. The right to strike 
was part of the right to freedom of association, which was 
a fundamental right, and which ensured that workers’ 
voices, too often ignored by governments and employers, 
were heard. The Government should follow the recommen-
dations made by the Committee of Experts. Despite the di-
verging opinions on that matter in particular, the Worker 
members were continuing to work constructively towards 
the achievement of consensus-based conclusions, in line 
with the agreement with the Employers. The situation in 
the country was extremely serious (comparable to that in 
countries such as Guatemala and Colombia), with high lev-
els of anti-union violence and almost total impunity for 
such crimes. It was necessary to resolve the situation im-
mediately. The Government was blatantly and directly re-
sponsible for the acts of anti-union violence that had been 
carried out after the 2017 political elections, when dozens 
of civilians had been murdered by military and police per-
sonnel, and thousands had been injured, arrested, impris-
oned or tortured by state officials, and nobody had been 

held responsible. The Government was incapable of tack-
ling the cases of impunity and violence against trade un-
ionists, and was participating in the widespread violation 
of human rights. It was impossible for workers to exercise 
their fundamental rights, knowing that the authorities went 
unpunished when they committed a murder. However, the 
case was not only concerned with anti-union violence. 
Workers did not have the possibility to exercise their right 
to freedom of association because of an inadequate Labour 
Code, a failing labour inspection system (as had been dis-
cussed in the Conference Committee in 2016), and a num-
ber of employers who broke the law knowing that they 
would go unpunished. The Worker members expressed 
their concern regarding the efforts to impede the establish-
ment of trade unions, especially in agriculture, where anti-
union discrimination was particularly rampant, including 
in melon and palm oil production. Workers in the garment 
industry also faced intense and illegal opposition from their 
employers, and were often dismissed for establishing trade 
unions. Such conditions led to an increase in violence. In 
conclusion, recalling that, for years, the Committee of Ex-
perts had observed that the labour legislation was not in 
conformity with the Convention, the Worker members re-
quested the Government to immediately address, at the 
very least, priority reforms, by introducing the amend-
ments drafted in collaboration with the social partners. Fur-
thermore, they considered it necessary for an ILO high-
level mission to visit the country to observe the progress 
made before the end of the year. 

Conclusions 

The Committee took note of the oral statement made by the 
Government and the discussion that followed. 

The Committee deplored the serious allegations of acts of 
anti-union violence, including physical aggression and mur-
ders, and the absence of convictions against those guilty of the 

crimes, which create a situation of impunity reinforcing the 
prevalent climate of violence and insecurity.  

Taking into account the Government’s submissions and the 

discussion that followed, the Committee called upon the Gov-
ernment to: 

■ take without delay all the necessary measures to ensure 

that the investigations into the murders are carried out 

promptly in order to determine the persons responsible 

and to punish those guilty of these crimes; 

■ provide rapid and effective protection to all trade union 

leaders and members who are under threat to ensure 

that the lives and physical integrity of persons are effec-

tively protected and to implement measures to prevent 

further cases of trade union murders and violence; 

■ immediately conduct competent investigations into acts 

of anti-union violence and prosecute the persons respon-

sible for those crimes;  

■ ensure that the relevant authorities have sufficient re-

sources and personnel to undertake this work effec-

tively; and 

■ take all the necessary measures to create an environment 

in which workers are able to exercise their right of free-

dom of association without the threat of violence or 

other violations of their civil liberties. 
In consultation with the social partners, bring the Labour 

Code into conformity with the Convention as regards: 

■ the exclusion of workers’ organizations in agricultural 

and stock-raising enterprises which do not permanently 

employ more than ten workers (section 2(1)); 

■ the prohibition of more than one trade union in a single 

enterprise (section 472); 

■ the requirement of more than 30 workers to establish a 

trade union (section 475); and 

■ the requirement that the officers of a trade union must 

be of Honduran nationality (sections 510(a) and 541(a)), 
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be engaged in the corresponding activity (sections 510(c) 

and 541(c)) and be able to read and write (sec-

tions 510(d) and 541(d)). 

In this regard, the Committee calls on the Government to 
avail itself of ILO technical assistance to address these con-
clusions. The Committee also asked the Government to report 

in detail on the measures taken to implement these conclu-
sions to the next meeting of the Committee of Experts in No-
vember 2018. The Committee urges the Government to accept 

a direct contacts mission before the next International La-
bour Conference. 

The Government representative expressed his Govern-
ment’s willingness to work to ensure the success of the di-
rect contacts mission that would visit the country, in ac-
cordance with the Committee’s conclusions, and to receive 
the requested ILO technical assistance. He reiterated that 
there was no policy whatsoever of anti-union persecution 
or violence by the State and that, in addition to the action 
already taken, about which the Committee had been in-
formed, a follow-up and information group had been estab-
lished in the Economic and Social Council (CES) on cases 
of trade union violence. He said, with respect to the reforms 
of the Labour Code, that they would be subject to further 
tripartite discussion within the CES, with ILO technical as-
sistance, and that, if no agreement was reached, as had oc-
curred in recent years, the Government’s draft reforms 
would be submitted to the National Congress with a view 
to bringing the national legislation into line with the Con-
vention. 

JAPAN (ratification: 1965) 

A Government representative indicated that the basic la-
bour rights of national public service employees were, to 
some extent, restricted. They were, however, compensated 
by the National Personnel Authority (NPA) Recommenda-
tion System and other measures. Specifically, remunera-
tion, working hours, leave and other working conditions 
were revised through laws adopted by the Diet on the basis 
of the NPA Recommendations. The NPA was a third party 
body, independent of employers and employees, which 
made its own decisions. In particular, with respect to the 
level of remuneration of national public service employees, 
the NPA made its Recommendations with the aim of 
achieving a balance in remuneration levels between the 
public and private sectors by eliminating the wage gaps be-
tween the two sectors. For this purpose, the NPA con-
ducted nationwide surveys in consultation with represent-
atives of employers and workers, and compared in detail 
remuneration in the public and private sectors. After re-
ceiving the NPA’s recommendations and following con-
sultation with employees’ organizations, the Government 
revised remuneration scales through bills which were sub-
mitted to the Diet for adoption. The Government, in prin-
ciple, respected the NPA Recommendations. The National 
Public Service Act had been revised in 2014, establishing 
the Cabinet Bureau of Personnel Affairs. Even after this 
amendment, the Government had been revising remunera-
tion in accordance with the NPA’s recommendations. 
While the fiscal conditions remained tight, both base pay 
and bonuses had been increased every year for the last four 
years. She was therefore of the view that the NPA contin-
ued to provide compensatory measures. The Government 
was also confident that working conditions for national 
public employees were appropriately maintained through 
the deliberation of relevant bills which were prepared by 
the Government based on the Recommendations by the 
NPA, a neutral and independent entity. With respect to the 
issue of the autonomous labour–employer relations system, 
the Government would continue to have social dialogue 
with employees’ organizations for a careful examination of 
these issues. In particular, the following concerns needed 
to be addressed: the cost of negotiation; which might lead 

to some confusion, the possible effect of prolonged labour–
employer negotiations on the normal operation of services; 
the risks associated with a failure to reach agreement; and 
the concerns that it might become standard practice for 
cases to move to arbitration. 

With respect to fire defence personnel, she recalled that 
the fire defence service was considered to be of a similar 
nature to the police; thus firefighters did not have the right 
to organize. The service had been historically part of the 
police system. In Japan, one of the countries most fre-
quently hit by natural disasters, the fire defence service had 
to respond under harsh conditions and in close cooperation 
with the police and the self-defence forces. When the Great 
East Japan Earthquake had hit in 2011, emergency fire re-
sponse teams had been mobilized by order of the Commis-
sioner of the Fire and Disaster Management Agency 
(FDMA) pursuant to the Fire and Disaster Management 
Organization Act, as amended in 2003. The manner in 
which the firefighters engaged with the police and defence 
forces when conducting extremely dangerous operations 
should be recognized. For these reasons, the right to organ-
ize was not granted to the fire defence personnel. However, 
the Fire Defence Personnel Committee (FDPC) system had 
been established as an alternative. The role of the FDPC 
was to examine proposals on working conditions by fire 
service personnel and to submit its views on them to the 
chief of the fire service. This system had been introduced 
by an amendment to the Fire and Disaster Management Or-
ganization Act following an agreement between the Minis-
ter of Internal Affairs and Communications and the Presi-
dent of the All Japan Prefectural and Municipal Workers 
Union (JICHIRO) that such a system would be accepted 
nationally. The system was fully functional for the resolu-
tion of problems related to working conditions and other 
matters. During its 20-year existence, the FDPC had exam-
ined some 110,000 proposals and considered about 40 per 
cent of them to be appropriate for implementation. Over 
50 per cent of those had been implemented and dealt with 
matters considered to be urgent by fire defence personnel, 
such as the need for measures to deal with harassment or to 
promote the active participation of women. Thus, the 
FDPC system contributed to the realization of the demands 
of the personnel. She emphasized that the Government en-
deavoured to improve the FDPC system and, to that effect, 
had conducted an additional survey in January 2018 with a 
view to identifying areas for improvement. The question-
naire for the special survey had been prepared in close con-
sultation with JICHIRO. On the basis of the results ob-
tained, the Government had been exchanging views with 
representatives of firefighters, JICHIRO, and employers. 
All agreed that there was a need to further improve the pol-
icy so as to ensure better communication, transparency of 
procedures and an environment in which the personnel 
would feel safe expressing their views. The Government 
intended to produce a plan to improve the FDPC and to re-
vise operational policy of the FDPC system in the summer 
of 2018, in further consultation with the social partners. In 
addition to that consultation, the Government will start new 
regular social dialogue on the FDPC with representatives 
of firefighters, workers’ representatives such as JICHIRO 
and with employers’ representatives. She recalled that Ja-
pan had ratified the Convention in 1965 in view of the con-
clusion of the Committee on Freedom of Association, 
which had twice indicated that it would cause no problem 
in the application of the Convention to view the fire service 
of Japan as “certain services assimilated to the police”. 
Moreover, prison officers were not granted the right to or-
ganize, to bargain collectively or to strike, as they fell, for 
the purpose of this Convention, under the definition of “the 
police”. In the same way as police officials, prison officers 
were allowed to carry and use weapons. They were respon-
sible for incarcerating people sentenced to imprisonment, 
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investigating crimes committed in penal institutions, ar-
resting suspects, and carrying out the duties of the judicial 
police officials in penal institutions. Updated information 
on the above matters would be provided as much as possi-
ble to the Committee of Experts. She concluded by request-
ing the ILO to take into account the views of the Govern-
ment and the unique circumstances of the country and to 
await the conclusion of the national consultations. 

The Employer members recalled that since 1989, the ap-
plication of the Convention had been the subject of 19 ob-
servations of the Committee of Experts and had been dis-
cussed by the Conference Committee in 1989, 1993, 1995, 
2001 and 2008. In its 2017 observation, the Committee of 
Experts had identified two main issues, namely the denial 
of the right to organize of public service employees, on the 
one hand, and to prison officers and firefighters, on the 
other. Considering the need for flexibility in determining 
the meaning of the term “police” in line with the national 
context, it appeared reasonable for the Government to con-
sider prison officers in the category of police and thereby 
exclude them from the right to organize in the form of a 
trade union. The Government had been requested to con-
sider, in close consultation with the social partners, which 
categories of prison staff could be considered part of the 
police ‒ and therefore exempt from the Convention ‒ and 
which could not. For those not covered by the Convention, 
the Government could be asked to establish a compensa-
tory scheme; for the others, the Government should ensure 
the rights provided for in the Convention. Although fire-
fighters had traditionally not been recognized in the ex-
emption from the right to organize for the armed forces, the 
Government considered them part of the police: in some 
circumstances of natural disaster, they had similar respon-
sibilities to protect life, health and property. Furthermore, 
the Government had ratified the Convention on the under-
standing that firefighters would be considered part of the 
police: it had also referred to the FDPC system that had 
been introduced pursuant to a 1995 agreement that had 
been applied nationwide. The Government was therefore 
perhaps justified in taking into account the history and cir-
cumstances of its ratification, as well as the traditional view 
of firefighters in Japan. The Employer members had artic-
ulated their position on this during the 2008 discussion and, 
regarding the FDPC, highlighted a new level of engage-
ment on the part of the Government. In order to comply 
with the Convention, firefighters must have the right to or-
ganize, which did not necessarily require the right to form 
a trade union. Rather, an organization such as the FDPC 
might satisfy that obligation, provided that firefighters 
were allowed, not necessarily to form a trade union, but to 
organize themselves in relation to their occupation. The 
Government had also set up fact-finding missions about 
how that system worked. Information should be provided 
on that initiative, as well as feedback from the fact-finding 
surveys. On this basis, the Employer members considered 
that the Japanese context must be carefully assessed in fu-
ture to better understand the issue.  

Finally, the Committee of Experts had identified the de-
nial of the right to organize to public service employees, 
noting that they should enjoy the right to strike without risk 
of sanctions. The Employer members reaffirmed that their 
position had not changed since the 2008 discussion: the 
right to strike was not an express part of the Convention 
and therefore did not fall within the scope of issues on 
which the Committee of Experts should make observa-
tions. Whether public service employees had a right to 
strike was to be determined at the national level. They ex-
pressed concern that the Committee of Experts had in-
cluded it in their observation, and would not elaborate fur-
ther on the matter. Finally, the Government should con-
tinue its constructive engagement with the ILO with regard 

to firefighters and prison officers to ensure compliance 
with the Convention. 

The Worker members recalled that Japan had ratified the 
Convention more than 53 years ago. The issues before the 
Committee, namely the right of firefighters and prison per-
sonnel to form genuine workers’ organizations and the 
right of public servants to organize and exercise their right 
to strike, had been pending before the ILO supervisory 
bodies ever since. The Committee had examined the appli-
cation of the Convention in Japan on numerous occasions 
and called on the Government to ensure that public serv-
ants were guaranteed the rights provided for in the Conven-
tion and that firefighters enjoyed the right to organize with-
out interference by the public authorities. Notwithstanding 
repeated discussions of this case and the very serious and 
diligent engagement and patience demonstrated by the na-
tional trade unions, no progress had been made to ensure 
that workers could enjoy the rights set out in the Conven-
tion. Firefighters and prison staff were excluded from the 
right to join or establish trade unions under the National 
Public Service Act (section 108-2) and the Local Public 
Service Act (section 52(5)). Both Acts dated back to 1948 
and excluded these categories of workers from the right to 
organize and join organizations for the purpose of main-
taining and improving working conditions through negoti-
ations with the relevant authorities. The Government had 
attempted to justify the exclusion of prison staff and fire-
fighters under Article 9(2) of the Convention by arguing 
that these categories of workers performed duties that were 
included in the duties of the police. However, the Commit-
tee of Experts, as early as 1973, had stated that it did not 
consider that the functions of fire defence personnel were 
of such a nature as to warrant their exclusion from the ap-
plication of the Convention. It had called on the Govern-
ment to take appropriate steps to ensure that the right to 
organize was recognized for these categories of workers. 
The Ministry of Internal Affairs and Communications had 
issued a report in December 2010 revealing that there were 
no practical obstacles to granting the right to organize to 
firefighters. Nevertheless, the Government had decided to 
drop the Bill on Labour Relations of Local Public Service 
Employees, which would have had granted this right, and 
instead had called for a further exchange of views on the 
subject. The Worker members expressed their deep disap-
pointment at the lack of progress, which cast doubt on the 
Government’s commitment to genuine, effective and effi-
cient consultations and its commitment to resolve this sit-
uation. Furthermore, regarding firefighters, the Govern-
ment appeared to believe that the FDPC system that it had 
set up was an appropriate means of allowing participation 
by staff in the determination of working conditions. How-
ever, this system could by no means be considered to be a 
valid alternative to the right to organize, as these commit-
tees were not freely established by workers and had no ne-
gotiating or decision-making powers. The outcome of their 
meetings, in the form of recommendations, were submitted 
to the FDMA, which enjoyed discretionary powers as to 
their implementation. While the Government was delaying 
to taking concrete steps towards giving effect to the Con-
vention, workers were facing the consequences of the de-
nial of their most fundamental rights. The lack of work-
place democracy and the restrictions placed on the ability 
of workers to voice collective concerns had created an abu-
sive working environment in the firefighting services. In-
cidents of verbal and physical violence and harassment by 
managers had become commonplace and in one instance 
had led to a suicide. The Government bore its share of re-
sponsibility for such abuses. The Worker members 
strongly condemned Japan’s failure to guarantee freedom 
of association to firefighters and prison staff in law and in 
practice. Japan could not continue to claim to be a free and 
open society while denying the most basic rights to its 
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workers and exposing them to abuse. While the Govern-
ment insisted that granting firefighters the right to organize 
could interfere with emergency relief operations, it was 
egregious to deny trade union rights on this account. In-
deed, in the event of a state of emergency, firefighters, the 
Japan Self Defence Forces and the local police were mobi-
lized to save human lives, and firefighters’ professionalism 
had never and should never be compromised because they 
had joined a union.  

There were also limitations and obstacles preventing 
workers in the public service from enjoying the right to 
strike. This had been reinforced through the ongoing Gov-
ernment work-style reform initiative. Pursuant to sec-
tion 98 of the National Public Service Act, public officials 
could not engage in strike action and section 110 made it a 
criminal offence, punishable by up to three years imprison-
ment or a fine of up to 1 million yen, to instigate or incite 
strikes. Furthermore, the legal framework for promoting 
autonomous negotiations over working conditions re-
mained inadequate. Only blue-collar public sector employ-
ees could engage in collective bargaining. Despite the 
long-standing nature of these issues and consultations with 
the social partners, the Government had dropped the pack-
age of reform bills, and instead adopted the Amendment 
Act in April 2014, which provided that the Cabinet Bureau 
of Personnel Affairs would continue to make efforts to 
reach an agreement. The Government was still deliberating 
over the issue and was unable to demonstrate at any tangi-
ble progress. While tripartite consultations over legislative 
matters, in particular involving labour relations, were to be 
encouraged, these were virtually meaningless and could in 
fact be an obstacle, if they did not lead to any concrete ac-
tion. The Government appeared to believe that the func-
tions of the NPA were an adequate compensatory measure 
for the restrictions on the basic labour rights of public sec-
tor workers. The NPA was a government agency and its 
members were selected by the Diet rather than on a tripar-
tite basis. There were no consultations with the most rep-
resentative workers’ or employers’ organizations. The 
NPA had the mandate to ensure working conditions and 
basic work-related standards for public sector workers by 
making recommendations to the Government and munici-
pal authorities. The implementation of the recommenda-
tions adopted was entirely left to political decisions, and 
the process for deciding on whether and how recommen-
dations were implemented was not transparent. By failing 
to ensure that it had the confidence of the social partners 
and that once decisions had been taken, they were binding 
and fully and promptly implemented, the NPA fell short of 
the standard for compensatory measures under the Conven-
tion. The Government should take without further delay the 
necessary measures to demonstrate its respect to funda-
mental rights of workers and commitment to an open and 
democratic society. 

The Employer member of Japan regretted that the workers 
concerned and the Government had been unable to address 
the problem and that the latter had been brought before the 
Committee. Taking the case before the ILO would not nec-
essarily result in finding a solution. Japanese employers 
fully supported the information provided by the Govern-
ment. With regard to the situation of firefighters, he re-
called that their role was different from those in other coun-
tries and considered that national contexts should be taken 
into consideration. Efforts had been made by all stakehold-
ers concerned. On 1 June 2018, the opposition parties, 
backed by JTUC–RENGO, had submitted a bill providing 
for the right to collective bargaining for all workers and 
abolishing the NPA. Japanese workers needed to convince 
the population with a view to obtaining their support so that 
Parliament would be prepared to discuss the bill. While the 
comments and recommendations from the supervisory 
bodies were not binding, they could be given full effect if 

they took into account national circumstances. This also 
applied to the rights of prison officers which had never 
been discussed at the national level. He expressed his 
strong belief that the parties would address their problem 
better themselves, rather than relying on international fo-
rums. 

The Worker member of Japan indicated that Japan had 
continued to violate Convention No. 87 and the Right to 
Organise and Collective Bargaining Convention, 1949 
(No. 98), in respect of basic labour rights of public employ-
ees. The violations included denial of the right to form or-
ganizations without prior approval and the appointment of 
full-time union officers by the authorities. The right to or-
ganize of firefighting personnel and prison officers was de-
nied by law. Attempts to assist in improving the situation 
had been made through the reports and recommendations 
of the supervisory bodies, including the Dreyer Commis-
sion that had visited Japan with a view to fact-finding and 
conciliation. The issues remained unresolved. The Govern-
ment had submitted bills to the Diet to reform the national 
public service (June 2011) and the local public service (No-
vember 2012), drafted in consultation between the Govern-
ment and the relevant unions including JTUC–RENGO. 
These bills, if adopted, would have granted the right to or-
ganize to firefighting personnel. The bills had lapsed how-
ever due to the dissolution of the House of Representatives 
in November 2012. The Committee of Experts had noted 
this situation with regret. No legislative measures had been 
proposed since then. During the recovery and reconstruc-
tion process following the Great East Japan Earthquake of 
11 March 2011, public service employees, including fire-
fighters, had performed their duties despite a lack of previ-
ous experience and sufficient information. This was above 
all due to their strong sense of duty to protect the lives and 
property of citizens. The Government and other parties as-
serted that granting the right to organize would hamper the 
discharging of the duties of firefighters. However, the per-
formance of duties and guaranteeing the right to organize 
were entirely separate matters. He called for the immediate 
granting the right to organize to the fire defence personnel. 
He also referred to a case of national forest service employ-
ees, whose trade union rights had been curtailed. They pre-
viously had the right to conclude collective agreements. 
However, they had lost this right when the source of fund-
ing for the national forest service had been changed from a 
special account to a general account. He recalled the auton-
omous labour–employer relations system provided for un-
der section 12 of the Basic Act on the Reform of the Na-
tional Civil Service. Since 2014, the Government had been 
reiterating that there was a need to continue careful consid-
eration of the situation. To that end, it had conducted sur-
veys and exchanged views on an ad hoc basis. It was to be 
regretted, however, that no tangible results had been 
achieved so far. JTUC–RENGO had reported this inaction 
and the lack of any intention by the Government to resolve 
the issues raised by the Committee of Experts and the Com-
mittee on Freedom of Association. In conclusion, he ex-
pressed the hope that the discussion and conclusions of the 
Committee would lead to a sincere response and commit-
ment by the Government to resolve the issues concerning 
the basic labour rights of public service employees. JTUC–
RENGO reiterated its readiness to make every effort in this 
regard. 

The Government member of Norway speaking on behalf 
of Government members of Denmark, Finland, Iceland, 
Norway and Sweden, recalled that this was a long-standing 
case which dealt with the right to organize, especially for 
firefighters and prison guards, and the right to strike in the 
public sector. In the Nordic countries, all public employees 
have the right to organize. The right to organize of public 
employees was important in order to ensure that there was 
an independent and strong voice at all levels, including at 
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the workplace. In the Nordic countries, the processes of 
collective bargaining and workplace consultations were in 
many ways the same in the public and private sectors. 
However, the public service had its own particularities and 
there were services where the right to strike could be re-
stricted. The Committee of Experts had accepted that the 
right to strike could be restricted or prohibited in the public 
service for public servants exercising authority in the name 
of the State or when a total and prolonged stoppage could 
result in serious consequences for the public. A negotiated 
minimum service could be maintained in some cases. In 
relation to the situation in the Nordic countries, the right to 
strike in the public sector was extensive, but still met the 
public interest. There were a few restrictions which were 
imposed by law, through ad hoc laws or agreed between 
the social partners in collective agreements. The Govern-
ment was encouraged to ensure continued social dialogue 
and progress in this matter. 

The Worker member of Poland pointed out the lack of 
progress despite the fact that the Committee had repeatedly 
examined this case, most recently in 2008, when it had 
called on the Government to ensure that public servants 
had the rights guaranteed by the Convention and that fire-
fighters enjoyed the right to organize without interference 
from the public authorities. Nevertheless, both were still 
excluded from the right to join or establish trade unions un-
der the Local Public Service Act and the National Public 
Service Act. Already in 1973, the Committee of Experts 
had considered that the functions of fire defence personnel 
were not of such a nature as to exclude this category of 
workers under Article 9 of the Convention. The exclusion 
of the police or armed forces could be justified only on the 
basis of their responsibility for the external and internal se-
curity of the State. Furthermore, prison officers, by the na-
ture of their duties, were included in the category of the 
police and denied the right to organize. That was not in ac-
cordance with ILO standards. She condemned the Govern-
ment’s failure to guarantee freedom of association to fire-
fighters and prison staff in law and practice and called on 
the Government to consult the social partners including the 
representatives of firefighters and prison officers, with a 
view to finding a solution. 

The Worker member of Singapore speaking on behalf of 
the Worker members of France, the Australian Council of 
Trade Unions (ACTU), the Cambodian Labour Confeder-
ation (CLC), the Confederation of Indonesian Prosperity 
Trade Union (KSBSI), the Federation of Korean Trade Un-
ions (FKTU), the Korean Confederation of Trade Unions 
(KCTU), the Malaysian Trade Unions Congress (MTUC), 
the Confederation of Trade Unions of Myanmar (CTUM), 
the Pakistan Workers’ Federation (PWF), the Federation of 
Free Workers (FFW) (Philippines), and the Singapore Na-
tional Trades Union Congress (SNTUC), stated that Ja-
pan’s public service employees faced restrictions on their 
basic labour rights. A third-party organization had been es-
tablished as a compensatory measure to regulate the sala-
ries and working conditions of public employees, matters 
which would normally be settled through labour–manage-
ment negotiations. The Committee of Experts had been 
clear that compensatory mechanisms must ensure impartial 
and speedy conciliation and arbitration procedures, in 
which the parties had confidence and could participate at 
all stages, and in which the awards, once made, were bind-
ing and fully and promptly implemented. In that sense, the 
compensatory measures proposed by the Government fell 
short. In particular, the NPA, a third-party organization, 
had been established under the jurisdiction of the Cabinet, 
which appointed the commissioners. This had resulted in 
an organization lacking in impartiality. Further, the  ability 
of the parties to participate at all stages of the procedures 
should not be limited to simply participating in meetings; 
the parties should be able to exchange opinions, persuade, 

consent and make concessions, without which, the confi-
dence of the people concerned could not be earned. In ad-
dition, while the NPA made annual salary recommenda-
tions, these were not binding on the Government, which 
was also the employer. In this respect, it should be recalled 
that while the Government had the financial authority and 
responsibility, the inseparable issues of salaries and work-
ing conditions needed to be settled through labour–man-
agement negotiations; thus both parties had a shared re-
sponsibility in that regard. In conclusion, she emphasized 
the importance of basic labour rights, open labour relations 
and a labour–management relationship in which the parties 
shared responsibility for the matters of mutual interest for 
a well-functioning democracy. 

An observer representing Public Services International 
(PSI) recalled that, while the right of firefighters to organ-
ize had been discussed at length by the Committee on Free-
dom of Association since 1954, the Committee of Experts 
since 1973 and this Committee since 1973, no concrete 
steps towards the full application of the Convention had 
been taken by the Government. To address the issue, the 
Government had established the FDPC system in 1996, for 
the purpose of achieving mutual understanding by eliciting 
opinions from firefighters. The Government had empha-
sized the smooth operation of the system and its success in 
improving wages, working conditions, clothing, equipment 
and other facilities as a justification for not conferring the 
right to organize to firefighters. However, the recognition 
of the right to organize firefighters and attempts to improve 
current working conditions and the workplace environment 
were different matters. The Committee of Experts and the 
Committee on Freedom of Association considered that 
when the right to engage in labour disputes was restricted, 
the existence of compensatory measures was a necessary 
condition. These could not apply to the right to organize, 
as compensatory measures would assume the denial of the 
right itself. In other words, the FDPC was not a compensa-
tory mechanism as it denied the right to organize. Although 
the Committee of Experts and the Committee on Freedom 
of Association had provided some positive assessments of 
the operational status and effects of the FDPC system, they 
continued to call on the Government to ensure that fire-
fighters enjoyed the right to organize and the right to col-
lective bargaining. A tripartite expert meeting, held in 
April 2018, had confirmed the relevance of the obligations 
under Conventions Nos 87 and 98 when adopting the ILO 
Guidelines on decent work in public emergency services, 
which included firefighters. The Committee’s conclusions 
should therefore be directed at ensuring that the Govern-
ment complied with the Convention. 

The Worker member of the United Kingdom stated that 
freedom of association, as enshrined in the ILO Constitu-
tion and recognized by the Declaration of Philadelphia, 
was essential to any free and open society, and central to 
dispute resolution and to promoting democracy. The Gov-
ernment’s failure to provide firefighters with the right to 
organize was therefore of serious concern, and had been 
repeatedly criticized by the ILO supervisory bodies since 
the early 1970s. In the United Kingdom, the Fire Brigades 
Union (FBU) negotiated with employers over pay and 
working conditions through the National Joint Council for 
Local Authority Fire and Rescue Services. In order to pro-
tect the lives and safety of the population, firefighters ex-
ercised their right to take industrial action while entering 
into voluntary agreements to return to work in the event of 
major incidents. A 2010 Japanese Government survey on 
the impact of conferring the right to organize on firefight-
ers in 22 countries had identified no adverse effects, sug-
gesting that the current ban was based, not on evidence, but 
on the Government’s own views. It sought to justify those 
by aligning firefighters with military personnel and the po-
lice, given the public nature of their duties. Such arguments 
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could be self-defeating. In the United Kingdom, effective 
social partnership had proved vital to improving fire ser-
vices, as when the FBU had worked with the fire authori-
ties to investigate deaths while on duty in order to prevent 
future fatalities. Depriving firefighters of the right to or-
ganize on such grounds was inconsistent with Article 9 of 
the Convention. The Government’s failure to comply was 
serious and warranted criticism. She called on the Govern-
ment to extend the right to join trade unions and to negoti-
ate collectively to the personnel concerned as a matter of 
urgency. 

An observer representing Education International (EI) 
speaking on behalf of the Japan Teachers’ Union (Nik-
kyoso), addressed the lack of basic bargaining rights in the 
public sector, the inadequate system of overtime compen-
sation and the disparities between public and private sector 
workers in this regard. Teachers and education stakehold-
ers had to be involved in the reforms affecting their sector. 
Their lack of involvement was detrimental to the quality of 
education. According to the ILO–UNESCO Recommenda-
tion concerning the Status of Teachers (1966) and com-
ments by the ILO–UNESCO Committee of Experts on the 
Application of the Recommendations concerning Teaching 
Personnel (CEART), reforms and decisions regarding the 
status and working conditions of educational personnel 
should be negotiated between the unions and the Govern-
ment. However, in Japan, educational personnel did not en-
joy basic labour rights, decisions regarding salaries were 
left to third-party organizations and overtime was not com-
pensated. A recent survey had shown that 72 per cent of 
elementary school teachers and 86 per cent of junior high 
school teachers worked more than 60 hours a week. The 
restoration of labour rights for all public service employees 
was necessary so as to ensure the effective application of 
the Convention, as well as to redress the persistent inequal-
ity between public and private sector employees. 

The Government representative stated that with respect to 
the autonomous labour–employer relations system, it was 
essential to gain “the support and trust of the people” as 
provided for in section 12 of the Civil Service Reform Law. 
The support and trust of the people had not yet been gained, 
and the Government needed to continue with the careful 
examination of the matter. The Government would endeav-
our to maintain good relations with employees’ organiza-
tions and to strive for mutual understanding through social 
dialogue on various matters including the autonomous la-
bour/employer relations system. She recalled the unique 
background of the fire service in Japan. Fire defence per-
sonnel did not have the right to organize because the fire-
fighting service was considered to be of a similar nature to 
the police. The service had historically been part of the po-
lice system and played an important role in emergency sit-
uations. She also reiterated the usefulness of the FDPC sys-
tem, a compensatory mechanism for the absence of the 
right to organize. She also mentioned the effective 
measures taken by the Government to eliminate harass-
ment in the fire service headquarters, in addition to the 
FDPC. Consideration was currently being given to improv-
ing the FDPC system. The Government had been engaging 
in social dialogue with representatives of firefighters, la-
bour representatives such as JICHIRO and employers’ rep-
resentatives on the FDPC, and would continue this social 
dialogue on the FDPC on a regular basis.  

The Worker members reiterated that firefighters and 
prison staff continued to be denied their most fundamental 
right to join or form a trade union. There were also serious 
limitations on the basic rights of public sector workers, as 
well as the absence of an autonomous labour–employer re-
lations system. The Government had failed to make the dis-
tinction between employees exercising authority in the 
name of the State and workers engaged in essential ser-
vices, who would require compensatory guarantees if their 

right to strike was legitimately limited, and all other em-
ployees in the public services, who should be able to exer-
cise the right to strike. The Government appeared to be-
lieve that the institutions set up to represent the interests of 
workers constituted adequate compensatory measures. 
However, these institutions lacked autonomy and inde-
pendence, and were therefore not sufficient to advance the 
collective rights and interests of workers. Japan’s laws and 
practices were not in conformity with the Convention. The 
Worker members deplored the fact that no meaningful pro-
gress had been made on these issues and expected the Gov-
ernment to finally take the necessary measures to ensure 
that firefighters and prison staff may form and join organi-
zations of their own choosing. The Government must ur-
gently enter into time-bound consultation with the social 
partners in order to establish an autonomous labour–em-
ployer relations system to ensure the basic labour rights of 
public service employees. This process must be completed 
within the next two years. The Government should report 
progress to the Committee of Experts by 2020. Workers in 
the public sector who were not exercising authority in the 
name of the State and who were not working in essential 
services in the strict sense of the term must have the right 
to strike and to exercise industrial action without risk of 
sanction. The procedures of the NPA were flawed and 
should be reviewed in consultation with the social partners 
to ensure impartial and speedy conciliation and arbitration 
procedures in which the parties had confidence. They ex-
pressed the hope that this discussion would serve as an im-
portant opportunity for the Government to ensure the ef-
fective application of this fundamental Convention once 
and for all. This would require a real commitment by the 
Government to engage with the social partners in social di-
alogue to make tangible progress. The Government must 
fulfil its obligations and report on the measures taken in its 
next report. The Worker members called on the Govern-
ment to accept an ILO direct contacts mission to support 
and assess the progress made. 

The Employer members recalled the divergence of views 
with regard to the right to strike and its impact on the dis-
cussion of the case. The comments of the Committee of 
Experts concerning the right to strike of members of essen-
tial services, and issues related to that, fell outside the 
scope of the express provisions of the Conventions. They 
were to be left to the Government to regulate at the national 
level. Given the restriction on the right to organize of fire-
fighters, the Government had established the FDPC system 
as a compensatory scheme. A number of interventions had 
discussed the effectiveness of that system. In light of the 
criticism of the functioning of the system by trade unions, 
the Employer members understood that the Government 
planned a new initiative which included fact-finding sur-
veys of the operation of the system. The Government 
should take those steps and provide information in time for 
examination by the Committee of Experts. Finally, with re-
spect to prison officers, it could be argued that, by the na-
ture of their duties, prison officers were part of the police 
as they were responsible for the internal security of the 
State, and were therefore covered by Article 9 of the Con-
vention. The Employer members noted that more infor-
mation was needed. While certain categories of prison of-
ficers could be considered as police officers, others could 
not. They encouraged the Government to give due consid-
eration to the situation of those prison officers who were 
exempt from the full application of the Convention, and 
encouraged it to provide information, before the next meet-
ing, about the compensatory scheme that allowed some 
participation by prison officers. The Employer members 
were encouraged by the constructive attitude and stated 
commitment of the Government to move forward on this 
issue, and they looked forward to receiving more infor-
mation. 
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Conclusions 

The Committee took note of the information provided by 

the Government representative and of the discussion that fol-
lowed. 

The Committee noted the Government’s submissions that a 

special survey was conducted in January 2018 to identify 
problems concerning the functioning of the Fire Defence 
Committee System, that it consulted workers and employers 

several times on this issue since March 2018 and the Govern-
ment’s stated commitment to produce a plan to improve the 
functioning of the Fire Defence Committee in continued con-

sultation with employers and workers. 
The Committee observed with concern that the Committee 

of Experts’ comments had been referring for decades to dis-

crepancies between the legislation and practice concerning 
the rights of firefighters and prison officers to establish and 
join organizations of their own choosing. The Committee 

noted the lack of meaningful progress in taking necessary 
measures regarding the autonomous labour-employer rela-
tions system.  

Taking into account the Government’s submissions and the 
discussion that followed, the Committee called upon the Gov-
ernment to: 

■ examine carefully the autonomous labour–employer re-

lations system, in consultation with the social partners, 

taking into account the Government’s statement that 

there are various issues with regard to this system;  

■ provide information on the initiative discussed above to 

identify problems concerning the functioning of the Fire 

Defence Committee System and measures taken as a re-

sult; 

■ hold consultations with the social partners at the na-

tional level on the view of the Government that firefight-

ers are considered police and how this view corresponds 

to the application of the Convention and provide infor-

mation on the outcome of this consultation; 

■ consider, in consultation with the social partners, what 

categories of prison officers are considered part of the 

police, thus exempted from the right to organize, and 

those categories that are not considered part of the po-

lice, and having the right to organize; and 

■ consider, in consultation with the social partners, if the 

procedures of the National Personnel Authority ensure 

impartial and speedy conciliation and arbitration.  

The Committee called upon the Government to develop a 
time-bound action plan together with the social partners in 
order to implement these recommendations and report to the 

Committee of Experts before its next meeting in November 
2018. 

The Government representative indicated that, regarding 
the labour–employer system, section 12 of the Civil Ser-
vice Reform Law prescribed that the Government could not 
take any steps towards achieving an autonomous labour–
employer system unless the people of Japan were confident 
that it was necessary. As currently such confidence was 
lacking, the Government would need to be cautious in this 
regard. The Government, as an employer, promised to en-
gage in a continuous effort to maintain appropriate work-
ing conditions of public service employees under the cur-
rent system. She also indicated that the Government would 
improve the operation of the FDPC system as an alternative 
to granting the right to organize. 

MEXICO (ratification: 1950) 

The Government has provided the following infor-
mation. 

                                                           
1 Available at: https://www.gob.mx/cms/uploads/attachment/ 
file/79028/Di_logos_Justicia_Cotidiana.pdf. 

The Government of Mexico has duly complied with the 
provisions of Convention No. 87 and has provided infor-
mation on this at the appropriate time to the International 
Labour Organization (ILO) by reporting on its application. 
Moreover, it has replied to the requests for information 
from the Committee on Freedom of Association. 

Part 1. Civil liberties and trade union rights 

Regarding the allegations of the ITUC and IndustriALL 

concerning violence against trade unionists in the context 

of a collective dispute in the education sector in Oaxaca 

The Government of Mexico regrets and condemns the 
events but denies categorically that they constitute acts of 
violence against trade unionists, let alone a violation of 
ILO Convention No. 87. 

In support of our position, we are providing the Commit-
tee with reports on the Nochixtlán case prepared by a spe-
cial commission of the Senate of the Republic – the sover-
eign and independent authority of the Government of Mex-
ico – and the National Human Rights Commission, an in-
dependent advisory body, which were published on 31 Au-
gust 2016 and 17 October 2017, respectively. 

These documents both agree that underlying the events 
is a conflict of a socio-political nature involving the exces-
sive use of force, which has been recognized and addressed 
by the Mexican State. 

We express our concern at the fact that cases of this type, 
despite being unrelated to violations of freedom of associ-
ation and protection of the right to organize, should be used 
to lend an air of gravity to alleged non-observance of Con-
vention No. 87. 

Part 2. Reform of labour justice 

This section addresses the points raised by the CEACR 
in its observations to the Government of Mexico regarding: 
(i) the communication from the ITUC, received on 1 Sep-
tember 2017, indicating that the constitutional reform was 
approved without holding any kind of consultations with 
the social partners; (ii) tripartite consultations on legisla-
tive developments relating to the constitutional reform; 
(iii) developments in the secondary legislation for applying 
the constitutional reform; and (iv) the impact of the consti-
tutional reform and the establishment of the decentralized 
body. 
(i) Consultations on constitutional reform. The Govern-

ment of Mexico states that the constitutional reform 
was presented by the President of the Republic as a 
result of the analysis “Dialogues for day-to-day jus-
tice: Joint diagnoses and solutions” 1 prepared by the 
Centre for Economic Research and Teaching, one of 
the most prestigious research centres in the country. 
Preparation thereof involved nine working groups, in-
cluding on labour, and the participation of more than 
200 specialists and 26 institutions for 14 weeks, with 
123 meetings held.  
This constitutional reform was unanimously approved 
in the Senate, while in the Chamber of Deputies it was 
approved by 377 votes in favour to only 2 votes 
against, which represents a 99.5 approval rate from all 
votes cast. 

(ii) Tripartite consultations concerning legislative devel-
opments relating to the reform. This year, the Ministry 
of Labour and Social Welfare has held 91 meetings 
with representatives of workers, employers, academ-
ics and associations of lawyers in order to reach the 
consensus required for approval of the reform. Addi-
tionally, the Joint Commissions on Labour and Social 
Security; Equity and Gender; and Legislative Studies 

http://www.gob.mx/cms/uploads/attachment/file/79028/Di_logos_Justicia_Cotidiana.pdf
http://www.gob.mx/cms/uploads/attachment/file/79028/Di_logos_Justicia_Cotidiana.pdf
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of the Senate of the Republic agreed, on 27 April 
2018, to hold public hearings to receive the sugges-
tions, observations and proposals of workers, employ-
ers, academics and civil society organizations regard-
ing the preliminary draft opinion for the secondary 
legislation. These public hearings will be held at four 
regional offices with the attendance of the labour sec-
tor stakeholders. 

(iii) Developments in secondary legislation. Since the ap-
proval of the constitutional reform, four proposals to 
reform the secondary legislation relating to labour jus-
tice 2 have been presented to the Senate. The first was 
presented on 7 December 2017 by Senators Tereso 
Medina and Isaías González of the Institutional Rev-
olutionary Party; the second was presented on 14 De-
cember 2017 by Senator Luis Sánchez, of the Demo-
cratic Revolution Party; the third was presented on 
22 February 2018 by Senator María del Pilar Ortega, 
of the National Action Party; and the fourth was pre-
sented on 24 April 2018 by Senator Alejandro Encinas 
Rodríguez, an independent. 
To continue the legislative process, the proposals 
were submitted to the Joint Commissions on Labour 
and Social Security; Equity and Gender; and Legisla-
tive Studies, within which the aforementioned public 
hearings for their discussion and subsequent approval 
will be held. 
At the local level, nine states have modified their Con-
stitutions to bring them into line with the Federal Con-
stitution: (i) Campeche; (ii) Chiapas; (iii) Mexico 
State; (iv) Guanajuato; (v) Hidalgo; (vi) Morelos; (vii) 
Nuevo León; (viii) Quintana Roo; and (ix) Sonora. 
Furthermore, two states (Chihuahua and Hidalgo) 
have approved laws establishing conciliation centres. 

(iv) Impact of the constitutional reform and the establish-
ment of the decentralized body. This is an historic la-
bour reform, which has transformed the system for en-
suring labour justice that has been in place for more 
than 100 years. 
Regarding the establishment of the decentralized pub-
lic body for conciliation in disputes under federal ju-
risdiction and the national register of trade union or-
ganizations and collective labour agreements, the 
Ministry of Labour and Social Welfare has devised a 
number of administrative, organizational, technologi-
cal and logistical tools for its implementation. 
As regards the establishment of labour courts, the 
Federal Judiciary has established the Unit for the Im-
plementation of Labour Justice Reform with a budget 
of 324 million pesos. At the local level, in May 2017 
the National Committee on High Courts and the Su-
preme Court of Justice agreed on the establishment of 
a labour committee to monitor the implementation of 
the reform. 

Part 3. Union representativeness and transparency  

This section addresses the points raised by the CEACR 
in its observations and direct request to the Government of 
Mexico concerning the ITUC communication received on 
1 September 2017, which refers to: (i) the large number of 
“employer protection agreements” and the complicity of 
the labour authorities in the registration of such agree-
ments; (ii) legislative measures and practices to resolve 
what the ITUC refers to as the phenomenon of “protection 
unions and protection contracts” (protection agreements), 
including in relation to the registration of trade unions; 

                                                           
2 Available at: http://www.senado.gob.mx/sgsp/gaceta/63/3/2017-
12-07-1/assets/documentos/Inic_Justicia-Laboral_07122017.pdf; 
http://www.senado.gob.mx/sgsp/gaceta/63/3/2017-12-14-1/as-
sets/documentos/Inic_PRD_Ley_Amaparo_y_Ley_Trab.pdf;  

(iii) the publication of trade union registrations and consti-
tutions; and (iv) the application of the labour inspection 
protocol on free collective bargaining. 
(i) “Employer protection agreements”. We reiterate our 

concern at the fact that observations are being made 
based on generic allegations that do not refer to spe-
cific cases or provide objective details for suspecting 
the existence of a “customary” practice that under-
mines the right to freedom of association and collec-
tive bargaining, let alone for suspecting that the Gov-
ernment is complicit in encouraging that practice. 
The Government of Mexico has continuously reported 
on the specific steps taken to guarantee trade union 
representativeness. These measures include: the con-
stitutional reform of 2017 – which was welcomed by 
the CEACR – and its future implementation; the 
agreements issued by the National Conference of La-
bour Ministers (CONASETRA); and the issuing and 
application of the “Operational protocol on free col-
lective bargaining”. The Government has reported on 
these measures at every opportunity.  
It is important to recognize that, in cases concerning 
specific situations of alleged violations relating to the 
existence of “protection agreements”, the Govern-
ment of Mexico has always provided relevant and 
timely information, carrying out the appropriate in-
vestigations and providing information that will help 
to ensure labour justice. This issue has been consid-
ered within the Committee on Freedom of Associa-
tion, specifically in relation to Case No. 2694. 
In this regard, the Committee on Freedom of Associ-
ation, in its 382nd Report of June 2017 (paragraphs 
128–130), decided not to pursue its examination of the 
alleged extensive practice of “employer protection 
collective agreements”. On the contrary, the Commit-
tee on Freedom of Association decided to focus ex-
clusively on examining the specific allegations re-
garding individual sectors or unions and the specific 
situations in which the existence of protection agree-
ments was alleged.  

(ii) Legislative and practical measures to address the issue 
of protection unions and protection agreements. With 
the aim of identifying instances of bogus agreements 
and checking that workers are made aware of collec-
tive agreements at their workplaces, a labour inspec-
tion protocol on free collective bargaining has been in 
use since 2016. This protocol allows labour inspectors 
to verify that collective agreements are being publi-
cized and that labour relations conform to the agreed 
terms and conditions. 
In legislative terms, attention should be drawn to the 
fact that, as part of the constitutional reform on labour 
justice, a paragraph has been added to part XVIII of 
article 123(A), ensuring protection for worker repre-
sentation. 
Furthermore, paragraph XXIIbis has been added to 
the same article to safeguard the principles of trade 
union representativeness, along with certainty in sign-
ing, registering and depositing collective agreements. 
This paragraph also ensures that workers are given an 
individual, free and secret vote when it comes to re-
solving disputes between trade unions, requesting the 
conclusion of collective agreements and electing trade 
union officials. 

http://www.senado.gob.mx/sgsp/gaceta/63/3/2018-02-22-1/assets/docu-
mentos/Inic_PAN_Justicia_Laboral.pdf;  
http://www.senado.gob.mx/sgsp/gaceta/63/3/2018-04-25-1/as-
sets/documentos/Ini_Encinas_LFT.pdf. 

http://www.senado.gob.mx/sgsp/gaceta/63/3/2017-12-07-1/assets/documentos/Inic_Justicia
http://www.senado.gob.mx/sgsp/gaceta/63/3/2017-12-07-1/assets/documentos/Inic_Justicia
http://www.senado.gob.mx/sgsp/gaceta/63/3/2017-12-14-1/assets/documentos/Inic_PRD_Ley_Amaparo
http://www.senado.gob.mx/sgsp/gaceta/63/3/2017-12-14-1/assets/documentos/Inic_PRD_Ley_Amaparo
http://www.senado.gob.mx/sgsp/gaceta/63/3/2018-02-22-1/assets/documentos/Inic_PAN_Justicia_Laboral.pdf
http://www.senado.gob.mx/sgsp/gaceta/63/3/2018-02-22-1/assets/documentos/Inic_PAN_Justicia_Laboral.pdf
http://www.senado.gob.mx/sgsp/gaceta/63/3/2018-04-25-
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(iii) Publication of trade union registrations and constitu-
tions. As a step forward, we can report that, by 
30 April this year, information on 3,422 trade union 
organizations (unions, federations and confedera-
tions) registered with the federal authorities had been 
published through the “trade union consultation sys-
tem”. To date, the system has recorded 254,512 con-
sultations. 
With regard to registrations at local level, it is worth 
noting that the Conciliation and Arbitration Boards 
are meeting their obligations in terms of transparency 
through the various mechanisms provided for in sec-
tion 124(V) of the General Act on Transparency and 
Access to Public Information. These obligations will 
rest with the decentralized public body following the 
adoption and entry into force of secondary legislation, 
in accordance with the provisions of the constitutional 
reform to the effect that their actions shall be gov-
erned, inter alia, by the principles of transparency and 
disclosure. 

(iv) Application of the labour inspection protocol on free 
collective bargaining. We can report that, from the 
date on which the protocol entered into force until 
April 2018, 196 inspections have been carried out re-
sulting in 528 technical measures, benefiting 
68,285 workers. 

Part 4. Legislative provisions and practical measures 

noted by the CEACR 

This section addresses the points raised in the CEACR’s 
comments to the Government of Mexico concerning: 
(i) trade union pluralism and the re-election of union offi-
cials; (ii) measures to amend paragraph II of section 372 of 
the Federal Labour Act; and (iii) information on the partic-
ipation of foreign nationals in trade union executive com-
mittees. 
(i) With regard to trade union pluralism in Government 

offices and the re-election of union officials, the Gov-
ernment of Mexico reports that, from 2013 to the pre-
sent, five reform initiatives have been submitted to the 
Congress of the Union concerning trade union plural-
ism, together with a further two on the re-election of 
union officials in civil service workers’ unions, but 
that so far no decision has been taken. However, it 
should be noted that the Federal Tribunal for Concili-
ation and Arbitration, guaranteeing trade union auton-
omy, has invariably granted accreditation when noti-
fied of any change in leadership. 

(ii) With regard to the comment on amending section 372 
of the Federal Labour Act, the Government of Mexico 
reiterates that the prohibition on foreign nationals 
serving on trade union executive committees is not ap-
plied in practice. Moreover, no specific case of this 
has been confirmed and the Government is not aware 
of any complaint or claim in this regard. On the con-
trary, some trade union constitutions expressly recog-
nize the possibility of foreign nationals serving on 
trade union executive committees. 

In addition, before the Committee, a Government repre-
sentative reaffirmed his country’s commitment to social di-
alogue and described the progress that had been achieved 
in relation to the requests made by the Committee of Ex-
perts. With reference to the allegations of violence against 
trade unionists in the education sector, in the context of the 
dispute that had occurred on 19 June 2016 in the munici-
pality of Asunción Nochixtlán, Oaxaca, while regretting 
and condemning those events, he categorically denied that 
they constituted acts of violence against trade unionists and 
amounted to a violation of the Convention. Based on the 
information gathered by a special commission of the Sen-
ate of the Republic and the National Human Rights Com-
mission, which had been published on 31 August 2016 and 

17 October 2017, respectively, and regretting that this type 
of information had been used to attract the attention of the 
Committee, he emphasized that it was in practice a socio-
political dispute, and not a trade union conflict, as neither 
of the two reports referred to above had noted any link be-
tween the acts of violence and any possible restriction on 
freedom of association, or the fact that the victims were 
members of a union. With regard to the constitutional re-
form of the system of labour justice, he welcomed the fact 
that in its report the Committee of Experts recognized the 
importance of the reform introduced in February 2017. It 
was indeed a historic transformation, as it established a 
new paradigm for labour justice in Mexico, developed 
through a broad process of consultation. As part of its im-
plementation, it was progressing consistently at the local 
level in the states of the Republic, many of which had al-
ready amended their constitutions with a view to bringing 
them into conformity with the Federal Constitution, while 
two other states had adopted legislation for the establish-
ment of their Conciliation Centres. With a view to devel-
oping secondary legislation in relation to labour justice, the 
Senate was examining four initiatives submitted by parlia-
mentary groups with different ideological leanings, and 
particular attention was being given to ensuring that the 
secondary legislation was developed in a participatory and 
inclusive manner, with the social partners and civil society 
organizations. The Secretary of Labour and Social Welfare 
had commenced the development of nine forums for the 
establishment of federal and local decentralized public 
bodies. At the federal level, one institution would be re-
sponsible for the provision of conciliation services which 
workers and employers would be required to use prior to 
initiating labour procedures, with a view to the rapid settle-
ment of disputes. The institution would also be responsible 
for the registration of unions, collective labour contracts 
and the related administrative procedures at the national 
level. The new constitutional mandate would also 
strengthen the Federal Judicial Authority and the Higher 
Courts of Justice of the states of the Republic, making it 
easier for them to resolve collective and individual labour 
disputes through the creation of labour tribunals. With a 
view to contributing to giving effect to the mandate of the 
constitutional reform, the Secretary of Labour had initiated 
a process of the analysis of the labour records of all the 
Federal and Local Conciliation and Arbitration Boards in 
each of the 32 states of the country. The Judicial Authority 
of the Federation, with a view to the creation of labour tri-
bunals, had established the Unit for the Implementation of 
the Labour Justice Reform. For that purpose, it had been 
allocated a budget of 324 million pesos for 2018. At the 
local level, the National Commission for High and Su-
preme Courts of Justice had agreed to the establishment of 
a Labour Commission to follow up the implementation of 
the reform.  

With reference to the observations made by the Interna-
tional Trade Union Confederation (ITUC) on 1 September 
2017, according to which there were a high number of em-
ployers’ protection agreements or contracts and that they 
had their origins in the complicity of the labour authorities 
in their registration, the Government representative reiter-
ated his concern at the fact that such observations were 
based on general allegations, and not on specific cases. He 
also emphasized the Government’s commitment to labour 
justice, based on the adoption of new laws and specific ac-
tion intended to guarantee trade union representativity. He 
indicated that in cases in which indications had been pro-
vided of specific cases of alleged violations relating to the 
existence of so-called “protection contracts”, the Govern-
ment had always acted in a cooperative manner, conduct-
ing the relevant investigations and providing information 
to contribute to labour justice. Recalling that the allega-
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tions of the ITUC had been made in the context of the Com-
mittee on Freedom of Association, and particularly in rela-
tion to Case No. 2694, he reaffirmed the Government’s will 
to continue providing information to the Committee on 
Freedom of Association in relation to allegations concern-
ing specific situations. The Government would also pro-
vide updated information to the Committee of Experts on 
legislative developments with a view to giving effect to the 
constitutional reform, and on the practical measures taken 
to guarantee trade union representativity and free collective 
bargaining. With regard to the provisions respecting trade 
union transparency adopted under the reform of the Federal 
Labour Act in 2012, he indicated that, on 30 April 2018, 
the registration of 3,422 union organizations, including un-
ions, federations and confederations, had been published in 
the “Trade Union Consultation System”, and over half a 
million consultations had been reported. With a view to de-
tecting false contracting practices and ensuring that work-
ers were aware of the collective contract in their workplace, 
the Labour Inspection Protocol on Free Collective Bargain-
ing had been implemented since 2016. The Protocol al-
lowed labour inspectors to ensure that collective contracts 
had been published and that workers were aware of their 
content, and that the employment relationship was per-
formed in accordance with the terms and conditions set out 
in the contract. In relation to the question of the possibility 
of trade union pluralism in state bodies and the possibility 
to re-elect trade union leaders, he indicated that since 2013 
five reform initiatives had been submitted to the Congress 
of the Union in relation to trade union pluralism, as well as 
two initiatives relating to the re-election of trade union 
leaders in public service unions, of which three initiatives 
were under examination by the Congress of the Union. 
With regard to the last point in the observations of the 
Committee of Experts, in which the Government was re-
quested to take measures to amend section 372 of the Fed-
eral Labour Act with a view to removing the prohibition on 
foreign nationals from being members of trade union exec-
utive bodies, he recalled that the prohibition was not ap-
plied in practice, as Mexican nationality was not a require-
ment for the registration of trade union executive bodies. 
Moreover, no specific case had been reported in that re-
gard, and there had been no complaints or charges. Indeed, 
some union by-laws explicitly recognized the possibility 
for foreign nationals to be members of their executive bod-
ies. 

The Worker members stated that the repeated failure by 
the Government to comply with the Convention had led to 
the discussion of the case in the Committee on three occa-
sions in recent years. During the most recent discussion in 
2016, the Committee had called on the Government to en-
act the proposed reforms to the Constitution and the Fed-
eral Labour Act and to reinforce social dialogue through 
the adoption of complementary legislation. They recalled 
that their criticism had focused on protection contract un-
ions, which were employer-dominated unions that had un-
dermined the labour relations system in Mexico. Those un-
ions negotiated “employer protection contracts”, without 
the involvement or even knowledge of the workers that the 
union was supposed to represent. Those contracts fixed low 
wages and “protected” employers from having independ-
ent unions in the workplace. Tragically, that had meant that 
millions of Mexican workers had no effective means to de-
fend their rights at work. Once the protection contract un-
ion was established, it was extremely difficult for workers 
to form an independent union. When workers did attempt 
to rid themselves of a protection contract union through a 
recount election, the employer, the protection contract un-
ion and the Government often colluded to intimidate the 
workers through delays, verbal threats, physical violence 
and dismissal. That situation had remained the same. As 
the Committee of Experts had noted, in February 2017, the 

Government had enacted meaningful reforms to the Con-
stitution. Those reforms addressed some of the key criti-
cisms raised by the ILO and the global trade union move-
ment and had given some hope for change. But as the Com-
mittee of Experts had also noted, the Government still had 
to enact secondary legislation. Unfortunately, the pro-
posals that the Government had put forward undermined 
both the letter and spirit of the Constitution and the Con-
vention. For much of 2017, the Government had worked 
behind closed doors with business leaders on amendments 
to labour law, ostensibly to give effect to the constitutional 
reform – without independent union leaders being con-
sulted during that process. In early 2018, a bill had failed 
to pass in Congress, but the Government was trying to push 
through the same legislation during a special session of 
Congress in June 2018. While the Government had claimed 
that it was undertaking consultations, the only proposal un-
der consideration remained the Bill rejected by Congress, 
which showed that the Government had capitulated to en-
trenched interests, including the protection contract union 
confederations, whose leaders had introduced the legisla-
tion in the Senate. Addressing their concerns point by 
point, the Workers members first referred to the Concilia-
tion and Arbitration Boards (CABs) which for many years 
had been widely criticized for their inefficiency, political 
bias and corruption. The constitutional reform was pro-
posed to abolish the CABs and: (i) transfer the legal func-
tions of the CABs to the judicial branch, foreseeing a pro-
cess of conciliation by “specialized and impartial” federal 
and local level conciliation centres before the referral of 
cases to the courts; and (ii) transfer the administrative func-
tions of the CABs, such as union registration, to the new 
decentralized and autonomous federal entity whose presi-
dent would be voted on by the Senate. The current bill be-
fore the Senate proposed to create: (i) the new Federal In-
stitute of Labour Conciliation and Registration; and (ii) a 
new “Technical Council” which would have broad powers 
over the programme, budget and staff. While the autonomy 
of the Federal Institute could end the firm hold of the pro-
tection contract unions over the union registration process, 
collective bargaining and collective conflicts, the proposed 
tripartite control through the Technical Council would in-
clude the same protection contract unions that had perpet-
uated protection contracts through the CABs. Moreover, 
the Secretary of Labour had stated that the independent la-
bour tribunals would not begin to operate until the CABs 
had resolved all pending cases. Their number was in the 
thousands and would take many years to clear. Independent 
unions would therefore continue to suffer under the exist-
ing corrupt system and would have to wait years before the 
promise of neutral labour justice would be realized. That 
undermined previous commitments to an early transition to 
the new constitutional arrangements on labour justice. Ad-
ditional concerns related to the proposal in the Bill that an 
agreement would take automatic effect if the Federal Insti-
tute did not take a decision to register a collective agree-
ment within 20 days. That would provide employers with 
a mechanism to register collective agreements that did not 
comply with new legal requirements. It would allow em-
ployers to continue colluding with “protection unions” of 
their own choosing rather than engaging in good-faith bar-
gaining with independent unions.  

The second problem with the draft legislation concerned 
the so-called recuento procedure. The Bill made it practi-
cally impossible for workers to replace unrepresentative 
unions through a ballot by imposing new evidentiary re-
quirements which had to be satisfied through a lengthy ad-
ministrative process before a date for a vote was even 
granted. That would make the process needlessly burden-
some. As that procedure was the only means for workers to 
establish an independent union where an illegitimate union 
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already existed, the new process would ensure that undem-
ocratic unions could continue to deny workers the repre-
sentatives of their choice. As the new Institute would be 
controlled by employers and protection contract unions, 
workers also had good reason to be concerned that employ-
ers would retaliate and dismiss them. Thirdly, in Mexico 
the General Act on transparency and access to public infor-
mation provided for the publication of trade union registra-
tion certificates and their statutes. Workers and the public 
could access information about unions, including their in-
ternal structure, leadership and any existing collective 
agreements. Such transparency was essential to ensure 
workers could access information about the entities that 
claimed to represent them, and any agreements those enti-
ties might have with employers. It was a vital tool in the 
fight against protection contract unions. The Government 
had reported that it had made progress in this area, claiming 
an 85 per cent compliance rate. If true, that would be a pos-
itive development. But the Bill would have the effect of 
significantly weakening those transparency provisions, in-
cluding the requirement to disclose information about un-
ion registration and existing collective agreements, and 
would continue to deprive the vast majority of Mexican 
workers covered by collective agreements of the right to 
obtain a copy. Fourthly, under the constitutional reform, 
workers had to approve collective agreements by a secret 
ballot. That measure had been introduced to ensure agree-
ments could not be signed without the consent or 
knowledge of the workers concerned. But the proposed im-
plementing Bill would not require inspectors to verify that 
workers had approved the collective agreement by a secret 
ballot. Instead, the Bill contained a vague requirement that 
entities claiming to represent the workers should prove 
there was support, but failed to set out any specific criteria. 
The proposal also gave the Institute broad discretion to de-
cide whether or not there was evidence. Those provisions 
were all the more worrying as current labour law provided 
that collective agreements were automatically renewed if 
neither party sought modifications. Those rules would ap-
ply equally to the protection contracts, which could thus 
evade the minimal requirements regarding representation. 
But the issue of protection contract unions and the flawed 
secondary legislation were not the only problems. As the 
Committee of Experts had once again highlighted, the 
prevalence of anti-union violence was a serious concern. 
And new acts of anti-union violence had occurred since the 
Committee of Experts had last met. In November 2017, 
mine workers had gone on strike to demand their right to 
join a legitimate and democratic union. Dozens of armed 
police had taken over the mine. An armed group had at-
tacked the strikers and killed two trade unionists on mine 
property. In January 2018, a labour activist who had been 
travelling to meet the strikers had been beaten and threat-
ened with further violence if he continued to advocate a 
new trade union and a new contract. He had been murdered 
later that month. Finally, the 2012 amendments to the La-
bour Act had greatly expanded the use of outsourcing, alt-
hough the Act provided that companies could not outsource 
a worker who was assigned work that was a core function 
of the company. Although illegal, the Government had 
done nothing to stop such practices. The use of outsourcing 
was a common tactic to prevent workers from forming a 
union or to bust unions by replacing the workforce with 
contracted workers. The Worker members urged the Gov-
ernment to withdraw the existing proposal. As national 
elections were imminent, the next Government should de-
cide that issue following consultations so that the views of 
all stakeholders were taken into consideration. 

The Employer members recalled that the case had already 
been examined on three occasions, two of which were in 
2015 and 2016, when emphasis had been placed on the pro-

gress that was being made by the Government with the ex-
pectation that the constitutional reform would be adopted. 
The reform had been completed, which had produced a 
change. The Conference Committee was examining the 
case of the application by Mexico of Convention No. 87, 
but the country had not ratified the Right to Organise and 
Collective Bargaining Convention, 1949 (No. 98). There 
were aspects of the case that were related to freedom of 
association and the establishment of unions. Nevertheless, 
the Conference Committee, with reference to the observa-
tion of the Committee of Experts, needed to be careful in 
its examination not to provide guidance on an instrument 
that had not been ratified. The same applied to Articles 2 
and 3 of the Convention, which were fairly general provi-
sions, on which the Committee of Experts had entered into 
a series of details that could be considered to have gone 
beyond the scope of those provisions. Article 2 provided 
that workers, without distinction whatsoever and without 
previous authorization, had the right to establish and join 
organizations of their own choosing, subject only to the 
rules of the organization concerned. Article 3 provided that 
workers’ organizations had the right to draw up their con-
stitutions and rules, to elect their representatives in full 
freedom, to organize their administration and activities and 
to formulate their programmes. That was the framework 
for the discussion of the case. In the first place, the com-
plainant organizations in the present case were of an inter-
national nature, and were not the organizations of Mexican 
workers. It should therefore be borne in mind that their vi-
sion of the situation in the country might be broader than 
the manner in which the social partners acted at the domes-
tic level, with particular reference to trade unions. With re-
gard to the subject of public liberties and trade union rights, 
the Employer members rejected any action that endangered 
human life. Nevertheless, within the framework of the ILO, 
there needed to be a connection with freedom of associa-
tion. In its response, the Government had indicated that two 
special commissions had found that the acts in question had 
no union origins, but were of a socio-political nature and 
involved the excessive use of force, which had been recog-
nized and dealt with by the Government. As such, it was a 
case that, while deplorable from the viewpoint of human 
life, should not be examined in greater depth or detail by 
the Conference Committee, the Committee of Experts or 
any other ILO supervisory body.  

Secondly, with regard to conciliation, arbitration and la-
bour justice, the constitutional reform established that it 
would be the corresponding branch of the public authori-
ties that would be responsible for a series of elements, for 
which reason the Committee of Experts had noted “with 
satisfaction” its adoption and entry into force. In that re-
spect, it was important to recall the significance of “noting 
with satisfaction”, which occurred fairly rarely and was of 
great relevance for the Organization. The Committee of 
Experts noted with satisfaction cases in which govern-
ments had taken measures through either the adoption of 
new legislation, an amendment to the existing legislation 
or a significant change in the national policy or practice. 
The Committee of Experts also expressed satisfaction 
when it was indicating to governments and the social part-
ners that a particular matter had been resolved and that it 
could provide a model or example for other countries. The 
reform offered legal security for the following reasons: (1) 
labour justice would be imparted by bodies of the federal 
and local judicial authorities; (2) conciliation procedures 
would be more flexible and effective; (3) the federal con-
ciliation body would be a decentralized institution; and (4) 
new legislation would be adopted on the procedures and 
the decentralized bodies of the conciliation service. As in-
dicated by the Government representative, that was what 
was happening in Mexico, where the Congress was exam-
ining a series of legislative initiatives. It was undoubtedly 
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good for there to be consultations on all of those legislative 
changes. In the previous conclusions of the Conference 
Committee on the case, the call had been made to establish 
broad social dialogue on the subject. In that regard, the 
Government had provided information on the decision by 
Congress to open up participation through four regional 
fora with broad participation, and that the fora that had 
been adopted had been subject to widespread discussion. 
The Employer members trusted that the reforms would 
continue to be undertaken in an appropriate manner.  

Thirdly, with reference to trade union representativity 
and protection contracts, they indicated that it was neces-
sary to be very prudent. It was one thing to establish unions 
which could be considered to be protection unions, that is 
which enjoyed the prerogative of exclusive collective bar-
gaining, but collective negotiations for protection were 
quite another matter. Reference should not be made to the 
latter subject, as it was typically covered by Convention 
No. 98, which had not been ratified by Mexico. Moreover, 
the Committee of Experts at the time had noted with inter-
est a series of proposals in light of the amendment of the 
Federal Labour Act in 2012. In that regard, the Committee 
of Experts had requested the Government to indicate why 
it had not provided more detailed information. Although 
the Government had not replied on that point, and should 
do so in its second intervention, it had perhaps not done so 
because it had not ratified Convention No. 98. The Em-
ployer members emphasized that great care was needed 
with the approach adopted and did not agree with the views 
expressed by the Committee of Experts when it noted with 
concern the observations made by the ITUC on other mat-
ters raised in general terms, concerning which it would be 
interesting to be provided with greater detail, if indeed ad-
ditional information pointed to a different conclusion. 
However, in the meantime, there were no grounds for a re-
quest for further information on the subject. With regard to 
the publication and registration of trade unions, the Gov-
ernment indicated that there was a new information system, 
which provided detailed figures of the number of unions in 
Mexico. The Government had also provided an adequate 
response in document D.10 to the request that had been 
made at the time. With reference to trade union pluralism 
and the re-election of union leaders, the Committee of Ex-
perts had referred to legislative matters which could be 
considered not to be in conformity with the Convention. 
Nevertheless, it was noted both in the comments of the 
Committee of Experts and the reply by the Government 
that the case law of the Supreme Court of Justice, and the 
practice followed, meant that the provisions in question 
were not applicable. The situation bore some similarity 
with the situation of obsolete ILO standards which had not 
been abrogated. Some standards had been abrogated the 
previous year, and others this year. And yet the Cartier 
Working Party had identified around 65 obsolete standards 
which were in force, but not applicable. Accordingly, the 
concept of applicability, which was entertained in the Or-
ganization, should also be taken into consideration in the 
case of member States, as the Government had said. There 
would be no violation of freedom of association if certain 
existing provisions were not applied, as recognized by the 
judicial authorities in Mexico. That had also been recog-
nized by the Government, which had indicated that the 
freedom to elect trade union representatives, including for-
eign nationals, existed and that there had been no com-
plaints or specific cases in that regard. The Government 
had also indicated that there were unions which recognized 
in their by-laws the possibility to elect foreign nationals as 
representatives. In that regard, the Employer members 
questioned the need to raise concerns in relation to legisla-
tion that was not applicable. If it was not applicable, the 
Committee could be certain that in Mexico that particular 
freedom was broadly permitted, in accordance with the 

views of organizations such as the ITUC, IndustriALL and 
the Committee of Experts when it examined such cases. 
For that reason, the requests made concerning the number 
and positions of foreign nationals who were members of 
unions could be considered excessive, as the Government 
had already indicated that there had not been a single com-
plaint. The subject had probably been raised for the sake of 
international observers, but there were no grounds for it in 
practice, as no difficulties had arisen in that regard. The 
Employer members considered that, in the analysis of the 
case, there were points that had been resolved and would 
have merited being noted with satisfaction. They were of 
the view that the policy adopted by the Government in its 
legislative changes was correct and that the expectations 
had been met on matters on which, a long time ago, the 
Committee had expressed concern, as the Committee on 
Freedom of Association had done in Case No. 2694. 

The Employer member of Mexico expressed appreciation 
for the information provided by the Government on the is-
sues raised by the Committee of Experts and, regretting the 
lack of objective information provided by the Worker 
members, said that his country was free of harassment and 
dismissals, that there were over 20 million workers in the 
formal economy, collective bargaining existed and, despite 
challenges, it enjoyed labour and social peace. The reform 
had been considered satisfactory by the Committee of Ex-
perts and had not generated any open opposition at the na-
tional level. In 2012, the Federal Labour Act had been 
amended and the constitutional reform had been under-
taken between 2015 and 2017. Regulations were being ex-
amined in the Senate on the basis of various initiatives sub-
mitted by various groups with different views. In accord-
ance with the constitutional framework, discussion and 
consultation forums had been organized and it had been 
agreed to hold public hearings, thereby engaging in social 
dialogue and complying with the call made by the Confer-
ence Committee in 2016. Moreover, complex and far-
reaching issues had been included in relation to labour law, 
trade union transparency and collective bargaining, and se-
cret ballots for workers. The changes that were under way 
required efforts to be made in the areas of legislation, the 
budget and infrastructure, and training and capacity build-
ing. The registration of trade unions and collective agree-
ments would be the responsibility of a decentralized public 
authority headed by a person proposed by the executive au-
thorities and approved by the Senate, thereby ensuring full 
independence. Similarly, conciliation bodies would be set 
up in federated bodies for the effective resolution of dis-
putes, in accordance with the Convention. The replacement 
of conciliation and arbitration boards with tribunals under 
the judicial authorities was in line with a proposal made by 
the Conference Committee. The constitutional reform had 
set aside a period of one year, which had now passed, for 
regulations to be adopted. However, some elements had 
come into force the day after the promulgation of the re-
form, including the obligation to grant accreditation to 
workers’ representatives for the purpose of concluding col-
lective labour agreements and the provisions of Article 
123(XXIIbis) of the Constitution. That showed that the 
procedures and requirements established in law to safe-
guard freedom of collective bargaining and the legitimate 
interests of workers and employers should guarantee: 
(a) the principles of the representativity of trade unions; 
and (b) certainty in the conclusion, registration and deposit 
of collective agreements. In addition, workers’ ballots 
would be individual, free and secret for the resolution of 
disputes between trade unions, as well as requests to con-
clude collective agreements and the election of union offi-
cials. The judicial authorities and the reform process would 
abide by the established constitutional precepts. The situa-
tion should serve as an example for other countries and, 
although it would be desirable to conclude the legislative 
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process, its complexity meant that it was still a work in pro-
gress. The Government should be encouraged to finalize 
what remained pending and the achievements made should 
be recognized. The case should be recorded in the Commit-
tee’s conclusions as a case of progress.  

The Worker member of Mexico emphasized the im-
portance of recalling the context in which Mexico’s labour 
reforms were being discussed. It should be emphasized that 
two significant reforms had been made: the labour reform 
of 2012 and the constitutional reform that had entered into 
force in 2017. The latter was the result of a series of prior 
consultations carried out by the Centre for Economic Re-
search and Education, at the explicit request of the federal 
executive authorities, involving legal experts, academics 
and a representative sample of civil society. However, in 
the absence of the participation of workers’ organizations, 
which had not even been invited to participate, their views 
had not been taken into account. As result of the consulta-
tion, in April 2016, the Office of the President had submit-
ted the corresponding legislative initiative, known as “day-
to-day justice”, to the Congress of the Union. It entailed 
substantial changes to the Constitution, particularly on la-
bour matters. He recalled that, in his statement in 2016, he 
had rejected the reforms and expressed concern at various 
elements thereof: (a) the transfer of labour jurisdiction to 
the federal or local judicial authorities, thereby losing the 
social balance offered by tripartism; (b) the implementa-
tion of conciliation as a compulsory and prejudicial process 
through specialized independent conciliation centres; and 
(c) the establishment of a decentralized institution respon-
sible for registering collective agreements and trade unions 
and performing conciliation functions at the federal level, 
with the head of the institution being appointed by the fed-
eral executive authorities. As the final outcome of the se-
ries of amendments, on 13 October 2016 the constitutional 
reform had been adopted unanimously, prompting an un-
precedented sea change in Mexican labour law. The labour 
reform proposed most recently in Mexico was a conse-
quence of that constitutional reform. Attention should be 
drawn to the consultations announced on 27 April 2018 by 
the Senate. Trade union organizations and their leaders had 
the role of moving in a responsible and informed way to-
wards the new model of labour justice to give those they 
represented real legal certainty of the defence of their 
rights. In conclusion, he urged the Government to offer 
every guarantee that the Federal Labour Act would be the 
product of dialogue and agreement among the tripartite 
partners. 

Another Worker member of Mexico recalled that the 
amendment to article 123 of the Constitution had entered 
into force on 24 February 2017. The reform took into ac-
count several recommendations. For example, the labour 
justice system was no longer in the hands of the executive 
authorities following the abolition of conciliation and arbi-
tration boards and the establishment of labour courts. Man-
datory conciliation had also been introduced prior to refer-
ral to labour courts. Similarly, a decentralized body had 
been established at the federal level which was responsible 
for ensuring conciliation, the registration of all collective 
labour agreements and trade unions, and all related admin-
istrative procedures. However, he was concerned by the de-
lay in amending the Act implementing article 123, the 
deadline for which had been 24 February 2018. The dead-
line had expired without the Government having paid due 
attention to it, and there was therefore a great deal of un-
certainty concerning the labour justice system and the cur-
rent situation. In April 2018, the Senate had adopted an 
agreement with the social partners, although it had done so 
after the deadline. It was a matter of concern that the Gov-
ernment had not adopted the necessary measures to initiate 
the legislative amendment process. Finally, he called on the 

new Government, which had been elected through a dem-
ocratic and popular vote, to adopt the necessary measures 
to bring the labour legislation into conformity with the 
principles of the Convention and to ensure that effect was 
given to the observations of the Committee of Experts with 
a view to eliminating the malpractices affecting Mexican 
workers and bringing an end to the persecution of trade un-
ion leaders and the death of workers. 

Another Worker member of Mexico indicated that, fol-
lowing almost 30 years of the implementation of the neo-
liberal policies of financial institutions such as the Interna-
tional Monetary Fund (IMF), World Bank (WB) and Tri-
lateral Commission, the labour conditions of workers 
throughout the world had become more precarious, and 
Mexico was no exception. He denounced the abuse of out-
sourcing, which not only undermined the application of the 
Convention, but also the Mexican Constitution and human 
rights, as it negated the right to organize, collective bar-
gaining and the right to strike. The national Constitution 
provided that Mexican nationals had the right to health, nu-
tritious food, housing, culture, sport, education and socially 
useful work. Outsourcing violated those rights. There were 
national owners of micro, small and medium-sized enter-
prises who complied with all their obligations respecting 
work-related benefits and social security, but others evaded 
them. Such abuse caused social problems, which would 
only get worse in the near future, especially in the case of 
pensions since, if social security contributions were not 
paid, future generations would not have the right to hous-
ing, health or a decent pension. Outsourcing also involved 
processes being carried out in the name of another com-
pany to ensure that, in the case of a labour dispute, workers 
had no protection when claiming their legal entitlements. 

The Government member of Paraguay, speaking on be-
half of the vast majority of Latin American and Caribbean 
countries welcomed the information provided by the Gov-
ernment in recent years regarding the action taken and 
measures adopted to address the observations of the Com-
mittee of Experts. In 2016, the Committee of Experts had 
noted with satisfaction the adoption and entry into force of 
the constitutional reform, which established, among other 
measures, that labour justice was the responsibility of the 
judicial authorities, and was no longer dependent on the 
executive authorities. It also had the objective of strength-
ening conciliation machinery and the creation of an auton-
omous body responsible at the national level for the regis-
tration of collective agreements and trade unions. The Gov-
ernment had also provided information on the consultation 
processes and round tables that had been held with a view 
to harmonizing the legislation to give full effect to the con-
stitutional reform, and particularly the approval by the Sen-
ate of the holding of public hearings to gather suggestions, 
observations and proposals from workers, employers, aca-
demics and civil society organizations on the draft second-
ary legislation. Taking into account the willingness ex-
pressed and the results achieved, she wished the Govern-
ment every success in its ambitious reform process and in 
the historic transformation of the administration of labour 
justice.  

The Government member of Panama endorsed the state-
ment of the Government member of Paraguay and ex-
pressed appreciation of the efforts and interest demon-
strated by the Government in continuously providing up-
dated information on compliance with the Convention. 
Emphasis should be placed on the judicialization of labour 
procedures, which had been the responsibility of the exec-
utive authorities in Mexico. The observations of the Com-
mittee of Experts were relevant, as they assessed positively 
the progress made by the Government in terms of labour 
justice, which was in line with ILO principles. The trans-
formation had been introduced taking into account the tri-
partite partners in the country, thereby demonstrating the 
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relevance of social dialogue as an essential tool for free-
dom of association and the pursuit of social justice. He re-
iterated his support for the Government in the process of 
ensuring continuous improvements, and emphasized the 
importance of ILO tripartism for the achievement of the 
common good.  

An observer representing the International Trade Union 
Confederation (ITUC) said that in February 2017 a decree 
had been issued to amend article 123 of the Constitution 
with regard to labour justice, which was the most important 
development in the 100 years since the Constitution had 
been in force. In 2016, the Committee had offered technical 
assistance to the Government and had called on it to engage 
in social dialogue for the preparation of secondary legisla-
tion. However, the Government had failed to promote so-
cial dialogue and to request technical assistance. Conse-
quently, the senators who were members of the Confeder-
ation of Workers of Mexico (CTM) and the Revolutionary 
Confederation of Rural Workers (CROC) had put forward 
a reform initiative, which had been considered unconstitu-
tional and which would derogate from Mexican labour law, 
as it did not regulate all of the matters envisaged in the con-
stitutional reform. The initiative had proposed to restore 
the false tripartism of the conciliation and arbitration 
boards and to grant judicial powers to decentralized admin-
istrative bodies, including hearing cases on the right to 
strike, for which only jurisdictional bodies were responsi-
ble in accordance with article 123(XX) of the Constitution. 
Furthermore, the Senate had also issued a draft decree to 
approve the initiative. The previous week, the Senate had 
called on the alleged social partners to give their opinion 
on the decree. In that way, other initiatives put forward by 
other senators for the appropriate regulation of the consti-
tutional reform had not been considered. To achieve social 
justice and peace, it was necessary to replace the corrupt 
legislative process relating to the secondary reforms that 
was being followed by the Government.  

The Government member of Honduras welcomed the ac-
tion and measures adopted by the Government in the field 
of labour justice since February 2017 as part of the ongoing 
reform process. However, he expressed concern with re-
gard to the cases that, despite not appearing to be violations 
of the Convention, could be considered acts of violence 
against trade unionists. Finally, he urged the Government 
to continue promoting new inter-institutional dialogue 
mechanisms, in accordance with the Convention and work-
ers’ fundamental rights, to guarantee respect for freedom 
of association in the country. 

The Worker member of Germany stated that the progress 
referred to by the Government in the implementation of the 
Convention was merely progress on paper and that little 
had changed in practice. The constitution of independent 
unions and their work was alarmingly hampered by a fatal 
combination of: (i) an arbitrary registration procedure; 
(ii) the prevalence of protection contracts; and (iii) the ab-
sence of publication of both the registration of unions and 
the agreements concluded. The consultation and arbitration 
boards (CABs), which were still the competent authorities 
at the federal and state level, were not independent and im-
partial, as demonstrated by their composition, and were al-
ways finding new ways to obstruct the registration and 
work of independent unions. Protection contracts were ne-
gotiated without the knowledge of workers, in some cases 
including German companies, even before a plant had been 
built or a company had started its work. If a company was 
already in the hands of a so-called protection union or if a 
protection contract existed, the CABs had many opportu-
nities to reject applications from independent unions. To 
enforce a real collective agreement against a “protection 
union” was practically impossible. The process was over-
shadowed by a lack of transparency, bureaucratic hurdles, 
lay-offs, threats, intimidation and violence. In order to 

demonstrate progress towards compliance with the Con-
vention, it was no longer sufficient for the Government to 
refer to lengthy reform processes, discussions between the 
various stakeholders and secondary legislation that had not 
yet come into force and which was designed to counteract 
the fundamental demands of the constitutional reform. She 
therefore called on the Government to comply fully with 
the findings of the ILO supervisory bodies and to that end: 
(i) to demonstrate, by means of concrete actions, how it en-
sured the swift and independent registration of trade un-
ions; (ii) provide evidence of the publication of collective 
agreements, registration, recognition and other trade union 
statutes; (iii) explain in detail the specific measures taken 
to address all the problems arising in connection with the 
protection contracts (not only measures on paper); and 
(iv) consider a statutory obligation for employers to make 
the applicable collective agreement known in the work-
place. 

The Government member of Algeria expressed support for 
the Government’s efforts to reform the labour justice sys-
tem, strengthen conciliation bodies and promote the right 
to organize and collective bargaining. All the necessary 
measures and procedural guarantees had been adopted to 
ensure compliance with fundamental rights, including free-
dom of expression and association, and the powers of the 
labour inspection system had been strengthened. There was 
no evidence of violations of freedom of association. He 
welcomed the progress made in strengthening the existing 
national instruments to give full effect to the constitutional 
reform and hoped that the Committee would take into ac-
count the progress achieved. 

The Worker member of the United States said that CABs 
impeded the freedom of association of workers. One exam-
ple was the strike by the independent union of miners ini-
tiated in 2008, on the legality of which the federal CAB 
had never ruled. In 2013, a company union run by the 
owner of the mine had applied for collective bargaining 
rights and had occupied the mine in an effort to end the 
strike. Rather than protecting the strike, the CAB had ac-
cepted the illegal application of the company union, and 
had allowed elections in 2017, in which both the employer 
and company union had submitted identical lists of eligible 
voters to the CAB. The lists had included not only miners 
recruited by the company to vote in its favour, but also 
workers who should not have been eligible to vote (includ-
ing retired miners, those who had received severance pay 
and even miners who had died). In spite of the irregularities 
(collusion between company union and the employer as ev-
idenced by the identical lists, and the failure to demonstrate 
who was an active worker eligible to vote), the CAB had 
allowed the election, which the company union had won. 
In January 2018, however, a court had reversed the election 
and had forced the company union to abandon its claim for 
collective bargaining rights, finally offering some protec-
tion for the lawful strike by the independent union. That 
example demonstrated the problems with the CABs: 
(i) they were not impartial, and were actually biased against 
independent unions; and (ii) they had close ties with both 
protection unions and employers. At the time when the fed-
eral CAB had decided to allow the second election, the sec-
retary of the board for collective matters was a person who 
had formerly been employed as an attorney for the com-
pany and was currently in that position again. In addition, 
workers had to wait years before being afforded protection 
of their freedom of association rights. As promised in the 
constitutional reform, the CABs had to be replaced by a 
labour justice system that was fully independent of the ex-
ecutive branch and allowed workers full freedom of asso-
ciation. Those changes had to occur before any renegoti-
ated North American Free Trade Agreement (NAFTA) or 
other free trade agreements, or even Mexico itself, could 
comply with the Convention. 
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The Government member of Uruguay supported the state-
ment made by the Government member of Paraguay and 
highlighted, among the measures adopted by the Govern-
ment, the procedural labour reform of 2012 and the promo-
tion of a reform process. The full implementation of such 
laws took time and generally required several amendments 
to achieve the intended objectives. The labour reform had 
led to a reduction of more than 60 per cent in the normal 
duration of labour proceedings, which represented a clear 
benefit for complainants, who had access to more rapid and 
efficient justice. However, some minor aspects of the re-
form still needed to be adjusted. It was reasonable to re-
quest an adequate time frame for its full adaptation and im-
plementation. In that regard, and taking into account Uru-
guay’s experience in that area, he offered technical coop-
eration to the Government and encouraged it to continue 
along the path of social dialogue. 

The Worker member of Colombia criticized Mexico for 
the violations of freedom of association, especially those 
arising out of the existence of employer protection agree-
ments or contracts. All of the ILO supervisory bodies 
agreed that employer protection contracts constituted a vi-
olation of rights. The gravity and repeated nature of those 
violations required drastic action by the ILO. The legal re-
form of 2012 and the constitutional reform of 2017, instead 
of eliminating a practice which in itself distorted trade un-
ions and the objectives of bargaining, had reformed regis-
tration, publication, ballots and other provisions. Conse-
quently, five years after the legal reform and 15 months af-
ter the constitutional reform, conciliation and arbitration 
boards were continuing to register protection unions and 
employer protection contracts. The Government needed to 
act on the recommendations and observations of the ILO 
supervisory bodies with regard to protection unions and 
employer protection contracts and stop such practices be-
ing possible through laws adopted following genuine and 
effective consultations with the representative organiza-
tions of workers and effective control by the authorities to 
prevent non-democratic trade unions and simulated nego-
tiations. 

Another Worker member of Colombia emphasized that all 
factors that restricted freedom of association, especially in 
relation to the Convention, were entirely unacceptable. 
Trade unionism free from any kind of pressure was crucial 
for a country’s development. Consequently, he requested 
more detailed information on protection contracts from the 
social partners in Mexico. He also urged the Government, 
together with the trade unions and employers, to consult on 
the Federal Labour Act in order to avoid manipulative 
practices that were detrimental to the Convention. 

The Government member of Brazil welcomed the pro-
gress made by the Government, as recognized in the report 
of the Committee of Experts, in the modernization of the 
administration of labour justice, as well as the support ex-
pressed by the Chamber of Deputies and the Senate for the 
constitutional reform. He also emphasized the legislative 
and practical measures adopted to resolve “the issue of pro-
tection unions and protection contracts” and highlighted 
the ambitious consultation processes and round-table meet-
ings carried out by the Government to give full effect to the 
constitutional reform through secondary legislation. With 
regard to the representativity of trade unions and transpar-
ency, he indicated that observations had been made on the 
basis of general allegations that did not refer to specific 
cases. It was unacceptable for the supervisory bodies to 
make comments that were not objective. Furthermore, 
Mexico had not ratified Convention No. 98, so the Com-
mittee could not examine comments about the country in 
relation to that Convention. The discussions of the Com-
mittee should be limited to the technical aspects of the ap-
plication of the Convention. In conclusion, he encouraged 

the Government to continue pursuing its objectives of la-
bour reform, in line with its international commitments.  

The Worker member of Argentina noted that on several 
occasions the Mexican Government had provided infor-
mation to the Committee on progress that had not been 
achieved in practice. The Federal Act on Government em-
ployees was an example of those delaying tactics. The Act 
had been adopted in 1963 and five years later the Commit-
tee of Experts had noted that the Government was recon-
sidering the aspects of the Act that were contrary to the 
Convention. Fifty years later, those aspects of the Act were 
still in force. The Government had noted that the provisions 
in question were not applicable under the case law of the 
Supreme Court of Justice. However, the findings of the 
Court did not mean that the sections of the Act that were 
contrary to the Convention had been repealed and workers 
continued to lodge complaints in that regard. That situation 
was a clear example of a persistent violation of the Con-
vention. Violations of freedom of association also affected 
education workers who were combating the “education re-
form” that restricted freedom of association and bargain-
ing. Those protesting against the reform were subject to re-
pression, as had been the case in the state of Oaxaca in 
2016. That repression had led to the death of ten people, 
the detention of 30 and 100 injuries. And yet, those acts 
were still unpunished, as was the case of the disappearance 
of 43 students from Ayotzinapa. The Government should 
take specific action to adapt national law and practice to 
the Convention. Furthermore, the Committee should urge 
the Government to cease its decades-old practices that vio-
lated freedom of association. 

The Worker member of Paraguay noted that some of the 
recommendations of the Committee of Experts had been 
taken into account by the Government, while others had 
not. Mexico had undertaken constitutional reform in rela-
tion to labour, as a result of which the conciliation and ar-
bitration boards had disappeared and labour courts had 
been established. However, the deadline to amend the Act 
regulating those bodies and courts had passed and the Mex-
ican Congress had suspended the reform process to hold 
consultations with the partners. The process was not being 
implemented within the constitutional time frame. He re-
called that the reforms needed to guarantee the representa-
tivity of trade unions and transparency in the conclusion, 
registration and deposit of collective labour agreements to 
ensure that they were concluded by organizations that gen-
uinely represented the interests and rights of workers. 
Mechanisms were needed that facilitated the exercise of 
union activities and the right to strike. He therefore called 
on the Mexican Government and Congress to adopt, 
through dialogue with the most representative organiza-
tions of workers and employers, the necessary measures to 
bring the legislation into conformity with the principles set 
out in the Convention. 

The Worker member of Canada regretted the widespread 
use of illegitimate collective bargaining agreements signed 
between an employer and an employer-dominated union 
with the blessing of the government authorities. Workers 
trying to organize independent and democratic trade unions 
were harassed, threatened and assassinated: in November 
2017, Victor and Marcelino Shaunitla Peña had been mur-
dered while participating in a work stoppage at a gold 
mine, refusing to join a union imposed upon them by the 
company. This had shone the spotlight on Mexico’s corrupt 
and anti-democratic labour relations system of protection 
contracts. In January 2018, Quintin Salgado had been mur-
dered after being threatened if he kept advocating a change 
of unions. There had been no investigation of these mur-
ders. Also in January 2018, after receiving threats from the 
corporate union, Eli Manuel Robelledo, a mine worker, had 
seen his house burned down. A few days later, another 
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worker, Monica Lopez, had been beaten and left uncon-
scious. No investigations had been carried out. She recalled 
that rights of workers’ organizations could only be exer-
cised in a climate free from violence and that it was the 
responsibility of governments to ensure that this principle 
was respected. The free choice of workers to establish and 
join organizations was so fundamental to freedom of asso-
ciation as a whole that it could not be compromised by de-
lays and simulated reforms. She called on the Government 
to reform and enforce the rule of law in order to protect 
workers’ demands for democratic unions, better wages and 
working conditions, and health and safety at work. Mexico 
was under the obligation to change its law and practice in 
order to restore workers’ rights, in compliance with the 
Convention, before any free trade agreement could be 
signed. 

An observer representing the International Transport 

Workers’ Federation (ITF) stated that protection contracts 
presented the most serious obstacle to the exercise of free-
dom of association in Mexico. The Conference Committee, 
the Committee of Experts and the Committee on Freedom 
of Association had all urged the Government to effectively 
abolish the protection contract system but there had been 
no real change. That system deprived workers of any right 
to safe working conditions, labour inspections, compensa-
tion or social security and was designed to dismantle gen-
uine and democratic trade unionism. Unfortunately, this 
had been achieved in the road transport and port sectors. 
The constitutional reform required the enactment of sec-
ondary legislation. However, the proposed legislation un-
dermined the spirit of this reform and contained numerous 
provisions that would negatively affect workers, including 
the amendment to section 388 of the Federal Labour Act.  
Unions representing workers in the aviation sector had 
been frustrated by protection unions that had claimed to 
represent all workers and sought to negotiate a single 
agreement. The proposed amendment to section 388 would 
exacerbate that problem in prohibiting professional unions 
from negotiating separate agreements with a common em-
ployer.  That was inconsistent with the obligation to pro-
mote free and voluntary collective bargaining. The ILO su-
pervisory bodies had made it clear that in order to satisfy 
trade union plurality where a single agreement policy was 
in place, minority or professional unions should at a mini-
mum be able to conclude collective agreements on behalf 
of their members. That principle was particularly important 
in Mexico due to the impact of protection contracts. The 
speaker called on the Government to withdraw the pro-
posed secondary legislation to bring its labour laws into 
conformity with the Convention.  

An observer representing IndustriALL Global Union indi-
cated that protection contracts had been a vital part of the 
state policy and economy for a long time. This model had 
spread to cover all industrial sectors: it guaranteed the low-
est labour costs and prevented any negotiation with work-
ers. Following the privatization of the energy and gas sec-
tors, the concession and exploration contracts contained 
specific clauses mentioning the chosen union, thus depriv-
ing workers of any choice. Despite promises on the inter-
national scene, the Mexican Government had not done an-
ything to eradicate these protection contracts. Every new 
investment announced, be it in the auto sector, energy, 
electronics, textile, comes with “the cherry on the cake”, a 
protection contract already signed with the accomplice cor-
porate unions, long before the plant was built and any 
worker appeared. The previous week, approximately 
50 women workers in the textile sector had been dismissed 
for defending their rights: the management had said that 
there would be no other union than the one already in place 
in the plant. Only the official corporate unions could obtain 
a collective bargaining agreement: a request for union elec-
tions by the union “Mineros”, an affiliate of IndustriALL, 

had been blocked for 6 years by the government authori-
ties, the company and the protection contract union. And 
even when it had won elections in a mining site in April 
2016, the company and the protection contract union had 
refused to abide by the official ruling published and con-
tinued to occupy the union facilities. She concluded that 
the Government had the obligation to respect Mexican 
workers’ rights and to implement freedom of association. 

An observer speaking on behalf of the Confederation of 
University Workers in the Americas (CONTUA) said that 
there were persistent and serious government practices that 
were in violation of the Convention. Since 2015, the Com-
mittee had been asking the Government to resolve the issue 
of protection unions and to include the social partners in 
discussions on the subject. In 2017, the Committee had 
once again requested the Government to consult the social 
partners as serious concerns had been raised regarding the 
unclear measures that were being implemented. Again to-
day, the Government needed to provide explanations to the 
Committee on why it was repeatedly failing to hold authen-
tic, institutionalized and permanent tripartite consultations 
with the context of the transition process of the constitu-
tional reform of the labour justice system, which was in vi-
olation of the Tripartite Consultation (International Labour 
Standards) Convention, 1976 (No. 144). The obligation to 
hold tripartite consultations was the responsibility of the 
Government, which could not invoke national law to jus-
tify non-compliance with the Convention. Similarly, it 
could not claim to have organized consultations for the es-
tablishment of social dialogue with the most representative 
organizations of workers in view of the habitual, persistent 
and repeated corporative and anti-democratic trade union 
practices which were contrary to the interests of the work-
ers. Consultations of that type did not reflect the real labour 
situation in Mexico. According to the official journal of the 
Senate, public hearings were to be held in May and June 
2018, but in practice no public hearings were envisaged in 
the four regional offices. The hearings were supposed to 
contribute to the initiative submitted by the Government on 
7 December 2017, through the CTM and the CROC, over-
looking the other three legislative initiatives that had also 
been put forward, without any official measures being 
taken to convene the meeting. Proof of the Government’s 
deceitful practices was to be found in the request made by 
the President of the National Union of Workers (UNT) and 
the Secretary-General of the Union of Workers of the Na-
tional Autonomous University of Mexico (STUNAM) 
who, in May 2018, had requested the Senate to indicate the 
place, date and time of the public hearing on the prelimi-
nary draft decree on the labour justice system, to which no 
reply had yet been received. The initiative would bring 
back the false system of tripartism, as it proposed the es-
tablishment of a Federal Institute of Labour Conciliation 
and Registration, a government body that would be com-
posed of the following 12 members: four Government rep-
resentatives, four worker representatives and four em-
ployer representatives. The institute would therefore reaf-
firm total corporative control, as four of the 12 members 
would be from national workers’ organizations, but only 
from those that were supposedly “most representative”. In 
other words, the Government of Mexico was persisting in 
the reinforcement of a protectionist and undemocratic type 
of unionism, which favoured some sectors while excluding 
the representation of others, which was contrary to the fun-
damental principles of the ILO, and particularly the Con-
vention. Such actions perpetuated a system that under-
mined the well-being of Mexican workers, through the pro-
motion by force of law of practices that were in violation 
of freedom of association. Finally, he urged the Govern-
ment to ratify Convention No. 98 immediately. 
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The Government representative emphasized that many of 
the interventions had focused on the process of labour re-
form. Although the part of the constitutional reform that 
had already been adopted involved responsibilities for the 
various actors, including the federal Government and state 
governments, it was also true that the implementation of 
the secondary legislation would require the adoption of 
texts to enable both the judicial authorities (in relation to 
labour justice) and the decentralized body and conciliation 
centres to fulfil their functions. That process was under ex-
amination by the Senate, through four initiatives, which 
had not been rejected at the parliamentary level. The deci-
sion of the Senate, at the petition of many groups in Mex-
ico, had been opened up for consultation, not only through 
the work of the legislative commissions, but also through 
the holding of consultation meetings. The measures taken 
to convene such meetings were to be decided on by the 
Senate. Nevertheless, the Government was committed to 
holding tripartite consultations with a view to the prepara-
tion of the secondary legislation, as a minimum level of 
agreement needed to be achieved in respect of that legisla-
tion to carry out the reform under the best conditions. For 
that purpose, during the course of 2018, the Secretariat of 
Labour, under the leadership of the Secretary of Labour, 
had held over 91 meetings with organizations of employers 
and workers. The will of the Government and of the State 
was to develop consensus with workers, employers and 
civil society organizations on the most appropriate ap-
proaches to the labour reform, taking constantly into ac-
count the rights of workers. However, he recalled that an-
other fundamental aspect of the discussion lay in the reit-
erated references to the existence of protection agreements 
or contracts. Mexico had been cooperative in the specific 
cases in which problems of that type had arisen. In that re-
gard, he emphasized that in the constitutional reform the 
issue of the origins of protection contracts had been taken 
into consideration and their relation to the Federal Labour 
Act, thereby avoiding problems such as recourse to strike 
action through the use of extortion. With reference to the 
registration of unions, he indicated that, in contrast with the 
indications provided by participants in their interventions, 
the federal authorities were currently responding to appli-
cations for registration within three or four days, which had 
resulted in the greatest increase known in Mexico in the 
number of union associations. There was also an online 
system at the federal level which included over 3,400 reg-
istrations of associations. In conclusion, he gave thanks to 
the members of the Group of Latin American and Carib-
bean countries for the efforts that had been made, which 
offered an incentive to continue making progress and to try 
and achieve as much as possible, within the context of 
compliance with the provisions of the Convention. 

The Workers members welcomed the willingness of the 
Government to work to bring its law and practice in line 
with the Convention and hoped that this would be trans-
lated into concrete action. It was nevertheless regrettable 
that the Government did not accept the serious shortcom-
ings of its current regulations and legislative proposals with 
regard to the Convention. The numerous problems encoun-
tered were rooted in the protection contracts system. In re-
sponse to the comments made by the Government that it 
had for many years submitted detailed information and ev-
idence to the Committee of Experts and the Conference 
Committee, the current discussion had once again provided 
specific examples demonstrating the impact of protection 
contract unions. That system had for many years seriously 
impeded the exercise of freedom of association and the 
freedom to bargain collectively. They challenged the state-
ment that the issue of protection contract unions did not fall 
within the scope of the Convention. In fact, that phenome-
non was closely linked to both Conventions Nos 98 and 87. 
The existence of protection contract unions constituted an 

obstacle to the establishment of free and independent un-
ions. A member State was not in compliance with the Con-
vention if it put in place or retained regulations which pre-
vented workers from challenging the presence of protec-
tion contract unions and which restricted their ability to 
elect democratic and independent unions of their choice. 
The ability for workers to form and join a trade union of 
their choice and the ability of that trade union to represent, 
defend and promote the interests of its members through 
collective bargaining was at the heart of the Convention. 
The Government therefore needed to take all the necessary 
measures to put an end to the use of protection contracts. 
In that respect, they made a number of recommendations 
to the Government: (i) they invited the Government to sub-
mit information on the proposed legislation aimed at im-
plementing the constitutional reform. It was essential for 
there to be consultation with all the social partners on that 
legislation, including independent trade unions. The Bill 
significantly affected the exercise of the right to freedom 
of association and its impact would be felt throughout the 
country and indeed the region; (ii) as the CABs had been 
incapable of guaranteeing freedom of association and the 
right to collective bargaining, they should be replaced by 
genuinely independent and impartial bodies to settle labour 
disputes and register unions and their collective agree-
ments. The Government should also provide information 
on how it would guarantee the establishment of truly inde-
pendent institutions, as well as the measures planned to en-
sure an efficient transition from the CABs to new inde-
pendent bodies; (iii) the Government had to ensure that 
there was transparency and genuine access to information 
regarding the registration of trade union organizations and 
the collective agreements concluded. The Government 
should communicate any information in this respect; 
(iv) workers wishing to exercise their right to freedom of 
association and to collective bargaining had to be able to 
do so and, where appropriate, effectively and expeditiously 
challenge the validity of protection contract unions and the 
agreements they had negotiated; (v) they urged the Gov-
ernment to apply the existing law and ensure that out-
sourced workers were not used to interfere with the exer-
cise of the right to freedom of association and the right to 
collective bargaining; (vi) the proposed legislation also re-
moved basic safeguards concerning dismissals and redun-
dancy. The Government had to protect workers from arbi-
trary dismissals and retaliation for their trade union activi-
ties. The same was true for collective redundancies; and 
(vii) the Government should explicitly repeal the re-
strictions on trade union pluralism and the free election of 
trade union leaders. Finally, they urged the Government to 
put an end to violence against trade unionists, including 
those engaging in social and political issues, which was 
part of their function as trade unionists, by ending the reign 
of impunity for those crimes. Those responsible, both the 
material and intellectual authors, had to be arrested and 
brought to justice. Failure to do so only further invited the 
use of violence, including murder, by some employers and 
their agents in industrial disputes. In order to comply with 
those recommendations, and given the significance of the 
issues being discussed, they urged the Government to seek 
technical assistance from the ILO on the draft legislation 
and to accept a direct contacts mission. This case should be 
included in a special paragraph of the Committee’s report. 

The Employer members thanked all those who had spo-
ken during the discussion, which had been rich in infor-
mation and diverse in opinions, thereby demonstrating the 
option of putting forward open and frank positions on the 
various aspects of the case. The additional responses pro-
vided by the Government had reaffirmed many of the 
points contained in its initial statement, and had also clari-
fied points made previously by the Employer members. 
The positions of various Worker representatives reflected 
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a number of viewpoints and approaches which, as the Em-
ployers had noted previously, might go beyond the scope 
of the Convention. The Committee of Experts had referred 
in its observation to Case No. 2694 of the Committee on 
Freedom of Association. In its June 2017 report, the Com-
mittee on Freedom of Association had drawn a distinction 
between general issues and specific allegations. The gen-
eral issues covered all the legislative aspects that were be-
fore the Committee of Experts and the Conference Com-
mittee, and which had indeed been discussed today. How-
ever, the specific aspects that might be connected with 
Convention No. 98 were being analysed by the Committee 
on Freedom of Association in a more detailed evaluation 
of many of the aspects that had been referred to today by 
the representatives of the different sides. Hence, neither the 
Conference Committee nor the Committee of Experts 
needed to address aspects relating to the principles of col-
lective bargaining. For that reason, the subject of collective 
bargaining systems was not part of the discussion and 
should be completely excluded from the considerations and 
conclusions of the Conference Committee. The Govern-
ment had referred to a labour inspection protocol on free 
collective bargaining, which enabled labour inspectors to 
perform many different duties and provided protection for 
many workers in Mexico. Moreover, the Government had 
referred to the trade union consultation system, indicating 
that it had received over 1 million visits and contained de-
tailed information on over 3,400 union associations, which 
responded to the Committee’s concerns regarding the reg-
istration and information system. The Government has also 
indicated that a decentralized public body was being estab-
lished as part of the constitutional reform, which would in-
clude administrative, organizational, technological and lo-
gistical tools for its implementation. In addition, more than 
91 meetings had been held with representatives of workers, 
employers, academics and associations of lawyers, as well 
as the public hearings decided upon by the Senate to give 
effect to the new legislation and the four legislative initia-
tives or proposals. A whole process of change was taking 
place through extensive social dialogue, as promoted by 
the ILO. The establishment of independent labour tribu-
nals, with a specific budget for their operation, was all part 
of a process involving the implementation of clear and spe-
cific measures. The Government had responded repeatedly 
to the various concerns expressed by both the Committee 
of Experts and the Conference Committee. With regard to 
civil liberties and trade union rights, the Government had 
provided information from a number of independent bodies 
on various acts of violence that were unrelated to freedom 
of association, which meant that there was no need to pro-
vide further details. Consequently, with regard to the re-
quest by the Committee of Experts for the Government to 
provide comments on those acts of violence, it should be 
considered that the information had already been provided, 
and that no further information was required. Concerning 
the constitutional reform and the recommendation for the 
Government to take further measures and to hold tripartite 
consultations on the reform, the Employer members con-
sidered that it would be appropriate for the Government to 
include that subject in the report to be submitted under ar-
ticle 22 of the ILO Constitution, but not in an additional 
report or in one to be provided earlier than usual. The sub-
ject of representation and protection agreements or con-
tracts would be analysed by the Committee on Freedom of 
Association, and the Government should refer to that Com-
mittee for further detail. The Employer members therefore 
considered that the conclusion concerning the possibility 
of the Government adopting measures for that purpose in 
conjunction with the social partners was a matter to be ad-
dressed by the Committee on Freedom of Association, not 
the Conference Committee. With reference to the publica-

tion of trade union registrations, the information system al-
ready existed and provided comprehensive information. 
The conclusion calling on the Government to continue 
providing information on compliance with its obligation to 
publish information on trade union registrations and con-
stitutions was also not therefore indispensable. Finally, the 
Employer members considered that many issues relating to 
the legislative reform, in light of the Government’s expla-
nations and the case law, were no longer applicable and 
that the request by the Committee of Experts for the Gov-
ernment to take steps to amend the restrictive provisions of 
the Federal Act on State Employees was no longer re-
quired. Nor was it appropriate to call for measures to be 
taken to amend section 372 of the Federal Labour Act, 
which prohibited foreign nationals from being members of 
trade union executive bodies, in order to ensure that right 
was set out explicitly. The conclusions should therefore be 
aimed at ensuring the provision of additional information 
as part of the regular reporting in accordance with the gen-
eral procedures relating to the supervision of any Conven-
tion. The Employer members considered that the case 
could be closed. 

Conclusions 

The Committee took note of the written and oral infor-
mation made by the Government representative and the dis-
cussion that followed.  

The Committee also noted the prior discussion of this case 
in the Committee, most recently in 2016.  

Taking into account the Government’s submissions and the 

discussion that followed, the Committee encouraged the Gov-
ernment to: 

■ continue to pursue further legislative action envisaged in 

the context of the Constitutional reform in continued 

consultation with the social partners at national level;  

■ ensure, in consultation with the social partners, that the 

secondary legislation required to enact the reforms to 

the Constitution and federal labour law are in conform-

ity with the Convention;  

■ continue to fulfil its existing legal obligation to publish 

the registration and statutes of trade unions, as well as 

existing collective agreements; and 

■ ensure that trade unions are able to exercise their right 

to freedom of association in law and practice. 
The Committee invited the Government to report in detail 

on the measures taken to implement these recommendations 

to the next meeting of the Committee of Experts in November 
2018. 

The Government representative expressed appreciation to 
the Committee for the constructive and open dialogue that 
had taken place. She had listened particularly carefully to 
the comments made and issues raised during the debate and 
to the conclusions presented, which would be duly evalu-
ated and taken into account by the authorities. She also re-
affirmed the Government’s commitment to fundamental 
principles and rights at work and to the promotion and at-
tainment of decent work. Social dialogue was the best tool 
to identify actions that would ensure the continued appli-
cation of fundamental principles at work, especially the 
principles laid down in the Convention. Mexico reiterated 
its commitment to social dialogue and to the ILO supervi-
sory mechanisms which helped to strengthen that dialogue. 
To that end, it would respond to the requests for infor-
mation promptly and appropriately. 

MYANMAR (ratification: 1955) 

A Government representative indicated that the Govern-
ment had set the following priorities for the country and the 
people: rule of law, the improvement of the socio-eco-
nomic life of the people, national reconciliation and peace, 
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and amending the Constitution to build a democratic fed-
eral republic. Undoubtedly, the tasks were not easy in the 
face of various internal and external challenges. In dealing 
with such challenges, the Government had adopted a path 
consistent with the needs and situation of the country, 
while respecting the views and opinions of the international 
community and bearing in mind Myanmar’s international 
responsibility. Improving the socio-economic life of the 
people, including workers, had always been high on the 
agenda. Labour law reform was well under way, and a cul-
ture of tripartite dialogue had been successfully introduced 
and developed. Progress made included upgrading skills, 
establishing the National Skills Standard Authority, open-
ing migrant resource centres, and, for the first time in his-
tory, setting the minimum wage. In close cooperation with 
the ILO, considerable progress had been made in eliminat-
ing the practice of forced labour. A new chapter had 
opened for the workers with respect to their right to asso-
ciate and organize. Since the adoption of the Labour Or-
ganization Law of 2011, many workers’ and employers’ 
organizations as well as three federations and one confed-
eration were in place and functioning. In response to the 
request for information made by the Committee of Experts 
concerning the chapter on Rules and the corresponding 
chapter on Offences and Penalties, the speaker indicated 
that the Law on the Right to Peaceful Assembly and Peace-
ful Procession of 2016 allowed for a wider democratic 
space for all Myanmar citizens, including workers, in their 
exercise of freedom of association. It also allowed them to 
assemble and hold a procession without prior permission 
by providing a 48-hour notice to the relevant authority. 
Penalties for offences had also been reduced substantially, 
for instance for holding a procession without notice. Direc-
tives, rules and regulations were being developed to imple-
ment the Law on the Right to Peaceful Assembly and 
Peaceful Procession in its letter and spirit. In the meantime, 
its section 26 provided that rules, notifications, orders, di-
rectives and procedures issued under the previous version 
of the law might continue to apply in so far as they were 
not contrary to the 2016 version. The Labour Organization 
Law and the Settlement of Labour Disputes Law of 2012 
were currently being reviewed and their amendment was 
under consideration in close consultation and cooperation 
with all stakeholders including workers, employers, mem-
bers of Parliament, and ILO experts. In fact, the ILO had 
been involved in developing the draft text since the begin-
ning of the process, and the Government would continue 
informing the Committee on the progress made in the la-
bour law reform. With regard to the Labour Organization 
Law, the Government had constantly sought the outcomes 
of discussions among the social partners, as well as com-
ments, views and suggestions of labour federations, em-
ployer organizations, the Union of Myanmar Federation of 
Chamber of Commerce and Industry, and the ILO, and had 
taken them into consideration in the review process. The 
question of the 10 per cent membership requirement and 
the impact of the pyramidal structure formed part of the 
Government’s considerations under the labour law reform 
process. The requirements for the eligibility to trade union 
office set out in the Rules to the Labour Organization Law 
sought to preserve local ownership, and to capture ade-
quate and genuine representation of workers in the body 
which would be entrusted to promote and protect the inter-
est of workers. Disputes in the special economic zones 
(SEZs) were settled by respective Management Commit-
tees in accordance with Chapter 16 “Matters relating to La-
bour” of the Special Economic Zone Law of 2014 (SEZ 
Law). A labour officer from the Ministry of Labour, Immi-
gration and Population (MOLIP) was attached to such 
committees, and provided advice and guidelines in the dis-
pute settlement process. If no settlement was reached 
within the Management Committee, such dispute would be 

settled pursuant to the Settlement of Labour Disputes Law, 
although the SEZ Law currently referred to the repealed 
Trade Disputes Act. The right to freedom of association in 
Myanmar continued to be strengthened. With the political 
will of the Government, close tripartite cooperation, tech-
nical assistance of the ILO and the support of the interna-
tional partners, the speaker was confident that workers and 
employers would increasingly be able to enjoy their funda-
mental rights, and that such progress would eventually lead 
to decent work and sustainable development. 

The Worker members recalled the circumstances under 
which the case of Myanmar had last been discussed in the 
Committee in 2011 and considered that much had changed 
since then: the Labour Organization Law and the imple-
mentation regulations had been enacted; independent un-
ions had been allowed to form and carry out activities for 
the first time in decades; the Federation of Trade Unions of 
Burma (FTUB) had returned home from exile, had begun 
to organize thousands of workers and obtained registration 
as the Confederation of Trade Unions of Myanmar 
(CTUM); and trade unionists had been released from 
prison and had continued their union activities. However, 
despite such important steps, the situation for unionists was 
deteriorating and many serious issues remained. Although 
unions had welcomed the Government’s decision to amend 
the Labour Organization Law and the Settlement of Labour 
Disputes Law, a draft of the Labour Organization Law pre-
pared by the MOLIP failed to address most of the concerns 
raised by the Committee of Experts and the International 
Trade Union Confederation (ITUC) and was worse than 
existing laws in several respects. Furthermore, completed 
applications for union registration had been denied for ar-
bitrary reasons or on the basis of unpublished Government 
directives. In some cases, the police had violated workers’ 
civil liberties, including through physical harassment or ar-
rest, in response to the exercise of trade union rights, in-
cluding strikes. Workers attempting to organize were rou-
tinely fired with impunity due to a broken dispute resolu-
tion system, and blacklisting was a common practice in the 
industrial zones. With regard to legislation, they stated that 
since the Government had ignored much of the technical 
advice of the ILO, the Labour Organization Law restricted 
the fundamental rights of workers’ and employers’ organi-
zations, as had been repeatedly confirmed by the Commit-
tee of Experts. The following concerns were raised: the 
minimum membership requirement of 30 workers to form 
a basic labour organization combined with the additional 
support of 10 per cent of the workplace was too high, par-
ticularly in large workplaces; a requirement for labour or-
ganizations at all levels to be composed only of workers of 
the same trade or activity had limited the ability of unions 
to determine their own membership, and a narrow interpre-
tation of the terms “trade” and “activity” had led to nar-
rowly defined unions; union structure was strictly orga-
nized and mirrored the administrative structures of the 
Government leading to workers being unable to form un-
ions that corresponded to their needs; burdensome require-
ments for the formation of higher-level organizations; re-
strictions on the eligibility of executive committee mem-
bers who must be Myanmar citizens or foreigners legally 
residing in the country for at least five years, 21 years of 
age, and workers in the relevant trade or activity for at least 
six months; a prohibition on strikes without first proceed-
ing through the steps of the dispute resolution mechanisms 
thus limiting strikes to industrial disputes and prohibiting 
sympathy strikes and strikes over economic and social pol-
icy; and a list of workplaces in the law where a 500-yard 
perimeter must be respected, which could render ineffec-
tive the strike by locating it far from the employer. While 
the Government had initiated a process to reform the La-
bour Organization Law and the Settlement of Labour Dis-
putes Law, the numerous tripartite meetings over the past 
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year and a half had been superficial, had not led to mean-
ingful progress, and it was clear from the Government’s 
statements and its draft proposals that it had no intention of 
addressing workers’ concerns or complying with the Con-
vention. Although a later draft of the Labour Organization 
Law withdrew the minimum membership number to form 
a union, it failed to address many other concerns and cre-
ated several new problems. In particular, the draft excluded 
informal economy workers, which would lead to the disso-
lution of the majority of unions in the country (unions of 
self-employed agricultural workers); provided that there 
could be no more than three basic unions in a trade; kept 
the rigid trade union structure, and established overly high 
minimum numbers to form higher level unions; provided 
for “acknowledgment” of trade unions instead of registra-
tion, which would only last two years and would have to 
be renewed; created new and illegitimate reasons for the 
chief registrar to deregister unions; and included a new and 
expansive provision on interfering with or obstructing 
workers from coming to work which could be easily used 
to frustrate strikes. The Government must therefore engage 
in a meaningful process of consultations with workers and 
employers and should request the ILO to provide detailed 
comments on the drafts to assist it in developing amend-
ments that would bring the laws into compliance with the 
Convention. 

With regard to registration, it was stated that despite 
clear rules about registration requirements, registrar offi-
cials had denied complete applications for arbitrary rea-
sons, referring in some cases to “directives” from the Min-
istry which contained additional registration requirements, 
without however providing them to the unions and claim-
ing that they were not public. According to unionists, the 
directives required, for instance: all executive committee 
members to submit their curriculum vitae; all union mem-
bers to submit photocopies of identification cards (many 
workers were unable to obtain government-issued identifi-
cation cards); and the union to obtain a letter from the em-
ployer acknowledging that it had informed the manage-
ment of its intent to register, thus giving employers the 
ability to veto the union’s registration by withholding the 
letter. More recently, unions had reported a supposed re-
quirement to obtain signatures and photocopies of identifi-
cation cards from at least 10 per cent of the workforce who 
were not union members so as to show their support for 
union formation, thus distorting section 4 of the Labour Or-
ganization Law (itself in violation of the Convention) and 
giving non-union members a veto. Such new and secret re-
quirements clearly frustrated what should be a simple, ad-
ministrative process. The Government must prohibit regis-
trars from requesting anything beyond the Labour Organi-
zation Law and its regulations, and if the abovementioned 
directives did in fact exist, they should be withdrawn im-
mediately. Turning to the issue of strikes, the Worker 
members noted that in addition to the obvious flaws in the 
legal framework governing strikes, workers had been una-
ble to exercise their right to strike freely, and had often 
faced dismissal, harassment and lawsuits for raising work-
place concerns. For example, a strike had been staged by 
union members at a sock factory in Industrial Zone 3 in 
January 2018 after the employer’s refusal to reach a collec-
tive agreement which had responded to the union’s de-
mands. Even though the arbitration body to which the dis-
pute had been submitted had ordered the employer to sign 
the agreement and negotiate over the remaining issues, the 
employer had dismissed the 48 workers involved in the 
strike, filed a lawsuit against 13 of the strike leaders and 
subsequently dismissed another 25 workers. In other cases, 
workers had been arrested or threatened with legal pro-
ceedings for their role in strikes or had reported threats by 
the police, security guards or employer-hired thugs, some-

times leading to serious injuries. In most cases, law en-
forcement officers took no action in response to such at-
tacks, complaints submitted to the police were often not ac-
cepted and such an approach had become a normalized way 
of dealing with unions. Concerning deregistration, the 
Worker members had been informed that labour officials 
in some areas had ordered union leaders to report to their 
offices every Sunday, as failure to do so could result in the 
union’s de-registration. Such a requirement constituted se-
rious interference in trade union activity and would in-
fringe upon workers’ ability to conduct union activities, 
and deregistration in those circumstances would constitute 
an extremely serious violation of freedom of association. 

The Employer members recalled that the fundamental 
Convention had been ratified by Myanmar in 1955, and 
that its application had been the subject of 18 discussions 
in the Conference Committee and 26 observations by the 
Committee of Experts. Myanmar was in the process of re-
establishing a democratic system of government after 
many years of military rule. As part of the process, legisla-
tion had been adopted on a range of issues within the pur-
view of the Convention, for instance the Law on the Right 
to Peaceful Assembly and Peaceful Procession. Since the 
advances were relatively new, there had been limited abil-
ity to assess their effectiveness and compliance with the 
Convention, as reflected in the report of the Committee of 
Experts. Nonetheless, the Employer members noted that 
the Committee of Experts had raised the following issues 
bearing the potential for breaches to occur: (i) one possi-
bility that the chapter on Rules and the corresponding chap-
ter on Offences and Penalties of the Law on the Right to 
Peaceful Assembly and Peaceful Procession could allow 
for serious restrictions on the right of organizations to carry 
out their activities without interference, as contemplated by 
Article 3 of the Convention; (ii) the lack of information on 
the labour law reform process seeking to address poten-
tially onerous and non-compliant requirements for the es-
tablishment of trade unions, restrictive eligibility criteria 
for union officials and a residency threshold for foreign 
workers to be able to join a union; and (iii) a lack of guar-
anteed coverage of the Convention for workers in SEZs. In 
that regard, the Employer members observed that the Gov-
ernment had assured the Committee of Experts that its new 
Law on the Right to Peaceful Assembly and Peaceful Pro-
cession was in full conformity with the Convention, requir-
ing only 24-hour advance notification and repealing sanc-
tion provisions. However, they noted that the Committee 
of Experts continued to express the concern that the law 
might still permit serious restrictions on the right of organ-
izations to conduct their activities without interference. 
With respect to the labour law reform process, a draft law 
to amend the Settlement of Labour Disputes Law had been 
discussed with the tripartite partners at the Labour Law Re-
form Technical Working Group in July 2017. While noting 
the Government’s indication that it was reviewing the pen-
alties in the draft law and drafting amendments, the Em-
ployer members also noted the concerns of the social part-
ners over the lack of information from the Government 
about the process and over instances of resistance to mak-
ing amendments. It had led to fears that the result might be 
worse than the current situation, in particular in view of the 
Government’s reluctance to grant informal workers the 
right to organize, despite the fact that thousands had al-
ready formed unions under the Labour Organization Law. 

Furthermore, the Committee of Experts had expressed 
concern over threshold requirements for unions to have 
30 members as well as 10 per cent affiliation in the same 
trade or activity before being able to establish a basic la-
bour organization, the eligibility requirement for union of-
ficials to have been working in the same trade or activity 
for six months and the requirement for foreign workers to 
be resident in the country for five years to be able to join a 
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union. Subject to the caveat that certain threshold criteria 
were appropriate, for instance the basic criteria to establish 
any incorporated body, the Employer members endorsed 
the latest request formulated by the Committee of Experts 
in that regard, since dual or overly restrictive criteria could 
have the effect of inhibiting the freedom to form and join 
organizations and to elect representatives as provided in 
Article 3 of the Convention. Emphasizing also that the 
Convention applied equally to workers’ and employers’ or-
ganizations, they suggested that unions should not be 
treated differently to employers’ organizations with respect 
to the freedom to establish organizations. The Employer 
members further recalled the 2015 Government’s state-
ment, which recognized that the right to strike was a matter 
for national regulation. With respect to SEZs, concerns had 
been expressed around the fact that dispute procedures for 
workers in SEZs were more cumbersome than for other 
workers, and that labour inspector powers had been dele-
gated to SEZ management bodies. In response, the Gov-
ernment had indicated that the labour inspectorate was per-
mitted to coordinate and cooperate with SEZ management 
to have jurisdiction, and that the Labour Organization Law 
could be enforced in SEZs. The Employer members echoed 
the request of the Committee of Experts that the Govern-
ment take the necessary steps to ensure that SEZ workers 
were treated in the same way as other workers as well as 
provide information on the actual practice of dispute settle-
ment and the results of labour inspectorate activities in 
SEZs. The Employer members believed that the current sit-
uation in Myanmar could be described as one of concern 
that things might go wrong rather than of certainty that 
things had gone wrong. In many ways, Myanmar was 
standing at a new beginning, which rendered the task of 
establishing labour laws in conformity with international 
standards all the larger. It was time to consider carefully 
and thoughtfully how the future should look with respect 
to labour relations, using a careful and highly consultative 
approach that involved all the social partners and took into 
account independent expert advice from the ILO when ap-
propriate. They noted that, in February 2018, the ILO had 
briefed Parliament and the tripartite constituents on the ap-
plication of international labour standards in Myanmar, 
with a view to gathering support for the development of a 
strategic approach on promoting international labour 
standards for the upcoming Decent Work Country Pro-
gramme. The subsequently developed proposals were now 
under consideration. In conclusion, in the Employer mem-
bers’ view, nothing was too late at the present juncture. It 
was the right moment for the Government to take heed of 
the concerns expressed by the Committee of Experts and 
the Conference Committee, and to collaborate with the so-
cial partners in the development of a sound platform for the 
conduct of labour relations. The Employer members there-
fore urged the Government: (i) to continue to avail itself of 
the expertise and technical assistance of the ILO with a 
view to completing the development and introduction of 
labour laws in line with the explicit standards and guaran-
tees set out in the Convention; (ii) to consult with the social 
partners with the aim of ensuring that workers were able to 
elect their officers freely as envisaged by Article 3 of the 
Convention; (iii) to apply the Convention without distinc-
tion between workers’ and employers’ organizations; and 
(iv) to provide information, as soon as it was available, on 
the steps taken to ensure that SEZ workers were treated in 
the same way as other workers as well as on the actual prac-
tice of dispute settlement and the results of the labour in-
spectorate activities in SEZs. 

The Worker member of Myanmar expressed the hope that 
with the significant changes recently implemented, includ-
ing the enactment of the Labour Organization Law, Myan-
mar would enter a new era, where workers would enjoy 

their trade union rights in full freedom and would be in-
cluded in the economic and social development of the 
country. Workers were still struggling for the development 
of an independent and strong labour movement, and organ-
izing in the country remained severely hindered by major 
shortcomings in the legislation and the lack of an enabling 
environment. The Labour Organization Law contained nu-
merous provisions that hindered union formation and reg-
istration by setting excessive requirements and thresholds. 
It also interfered with the right of workers’ organizations 
to elect their officers freely and to formulate their pro-
grammes and activities. In practice, trade union density re-
mained extremely low, and workers were deprived of their 
fundamental right to organize and defend their interests. In 
the absence of protection against anti-union discrimination, 
many workers who had formed or joined labour unions had 
subsequently been dismissed or subjected to other forms of 
reprisal by their employers. Furthermore, workers and un-
ions were prohibited from taking industrial action. The La-
bour Organization Law required that a majority of workers 
voted for strike action to be undertaken, a threshold that 
excessively restricted the exercise of industrial action. In 
addition, permission from the relevant federation to go on 
strike was required, which was a severe infringement of 
unions’ right to organize their activities freely. Even when 
a strike action was staged, its impact was severely ham-
pered by the 500-yard picketing restriction, as demonstra-
tions were prohibited within 500 yards from hospitals, 
schools, religious buildings, airports, railways, bus termi-
nals, ports or diplomatic missions and military or police in-
stallations.  

The 2018 series of amendments to the Law on the Right 
to Peaceful Assembly and Peaceful Procession, as passed 
by the Upper House, had been denounced by labour and 
human rights organizations. Among the many contentious 
provisions, a new section provided that anyone who sup-
ported a protest either financially, materially or through 
other means would be deemed in breach of national secu-
rity, the rule of law, public order, or public moral, and 
could face up to three-year imprisonment and a fine. Such 
a vague formulation could be used by the authorities to 
curb industrial action and suppress unions. The previous 
law had already been used to arrest and jail students, farm-
ers, journalists and other activists. The Committee of Ex-
perts had repeatedly emphasized the need to bring the na-
tional legislation into full conformity with the principles 
and rights enshrined in the Convention; but the Govern-
ment had failed to take into account the concerns raised. In 
fact, the amendments proposed by the Government to the 
Labour Organization Law and the Settlement of Labour 
Disputes Law would further restrict freedom of association 
and trade union rights. The last draft proposal maintained 
a strict control over the formation of unions, which would 
only be “acknowledged” and not registered, and also in-
creased the powers of the chief registrar to deregister un-
ions. Myanmar had been undergoing a major political 
transformation, while opening the country to investments 
which fostered economic development. It was crucial to 
ensure that workers were included from the start in the pro-
cess of structuring the economic change in the country, and 
a solid labour movement led by independent and strong un-
ions was therefore necessary. Such changes could only be 
achieved in an environment conducive to the exercise of 
the right to freedom of association. The current legislative 
framework highly restricted trade union rights, and it ap-
peared that the draft amendments proposed by the Govern-
ment would not improve the situation. To implement the 
decision of the ILO Governing Body urging the Govern-
ment to further engage in the process of the labour law re-
form to promote freedom of association through tripartite 
dialogue, it was important that the ILO renew the related 
project and provide support to all the tripartite partners. In 
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conclusion, she urged the Government to engage in a 
meaningful and constructive process of consultations with 
workers and employers, and to amend the current labour 
laws in a way that would guarantee to all workers the right 
to freedom of association and the right to organize freely.  

The Employer member of Myanmar highlighted the sig-
nificant growth of the private sector over the last five years. 
The private sector of Myanmar was a major contributor to 
the gross domestic product (GDP) of the country. Over the 
past years, the country had experienced a steady GDP 
growth pattern (5.9 per cent in 2016; 6.4 per cent in 2017; 
and a 6.8 per cent forecast for 2018). The growth consti-
tuted evidence of employment creation, productivity out-
put and harmonized co-operation between employers and 
workers. In recent years, hundreds of thousands of new 
jobs had been created by the private sector. In the labour-
intensive manufacturing sector alone, the jobs created had 
doubled from 2013 (approximately 200,000) to date (over 
400,000). Moreover, according to the 2017 Annual Labour 
Force Survey, child labour participation in the workforce 
had decreased significantly, thanks to the tripartite part-
ners. Recently, the Government had developed the Myan-
mar Sustainable Development Plan, in line with the na-
tional economic policy as well as the Sustainable Develop-
ment Goals (SDGs), which aimed at ensuring inclusive and 
sustained growth of the country and its people. In that con-
text, the private sector had been identified as a prominent 
contributor to the development of the country. She consid-
ered that the Labour Organization Law, which provided for 
the establishment of labour organizations as well as their 
rights and responsibilities, was in line with the Convention. 
In her view, the country knew best the needs of the society 
based on the culture and customs of the country, and the 
Conference Committee should not be micro-managing na-
tional legislation. After all, Article 8 of the Convention 
clearly stated that, in exercising the rights provided for in 
the Convention, workers and employers and their respec-
tive organizations, like other persons or organized collec-
tivities, should respect the law of the land. The speaker in-
dicated that employers, workers and the Government had 
been meeting for the tenth time since 2015 during the Na-
tional Tripartite Dialogue Forum, openly discussing the 
needed reforms of the laws, based on reality and practice. 
The Government’s proposed revision to the Labour Organ-
ization Law included a new chapter on the formation of 
employers’ organizations, which represented a positive 
step. To date, there was only one township-level employ-
ers’ organization and one employer federation in the whole 
country.  

Regarding the Committee of Experts’ observations on 
penalties, she noted that the issue should not be limited to 
penalty levels and penalties against employers. The lack of 
significant penalties to deter illegal activities of unions had 
a significant, negative impact on industrial peace in Myan-
mar. While noting the right of workers under national law 
to engage in legal industrial action, she stated that union 
members had repeatedly carried out strikes using illegal 
tactics, such as fully blocking the entrance to factories, in 
violation of national law and international best practice. 
Such actions inevitably had resulted in physical confronta-
tion, including instances where unionists had assaulted fac-
tory management and other non-union workers. Violations 
of the Labour Organization Law and regulations on strikes 
were also observed. She called on the Government to de-
vise, through tripartite dialogue, ways and solutions to de-
ter such actions, or else industrial relations and the rule of 
law would be undermined. The anarchy currently charac-
terizing industrial action was not in accordance with na-
tional law and not conducive to positive labour relations. 
Illegal industrial action was detrimental to current and po-
tential foreign investment and could negatively affect job 
creation. Moreover, she denounced the repeated calls by 

national trade unions during labour law reform meetings 
for prison sentences against employers for minor, adminis-
trative labour law infractions, contrary to the recommenda-
tions of the ILO supervisory bodies. A punitive system of 
labour relations would be unhelpful to the promotion of 
harmonious labour relations. Furthermore, she highlighted 
the lack of employer confidence in the arbitration system. 
Although it was created for collective disputes and even 
though the law stated clearly that individual cases were for 
the competent courts, the Government insisted on sending 
individual cases to the arbitration system (currently over 
80 per cent of the total number of cases). Tripartite dia-
logue on establishing a proper dispute resolution system 
had taken place but results remained uncertain. Arbitrators 
were not required to have a legal background and, at the 
conciliation and first arbitration phase, members of unions 
and employers’ organizations could act as conciliator or ar-
bitrator themselves. The lack of knowledge and conflicts 
of interest often yielded verdicts that were clearly against 
the law and undermined employer confidence in the arbi-
tration system. Lastly, she indicated that, under the Facto-
ries Act, only two types of businesses were regulated: con-
tinuous work where the law allowed for 48 working hours 
in a week (eight industries) and non-continuous work with 
44 hours per week (all other industries). Such rigid work-
ing hours were not in tune with the flexibility needs of the 
newly developed industries (such as the security service, 
oil and gas, garment, and food processing industry) and 
rendered them uncompetitive. In conclusion, she empha-
sized that, for a young democracy like Myanmar, the jour-
ney was long, and it would undoubtedly take time to get 
where all stakeholders wanted to be. The social partners 
needed to work together constructively. 

The Government member of Bulgaria speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Albania, Bosnia and Herzegovina, the former Yugoslav 
Republic of Macedonia, Montenegro, Norway and Serbia, 
attached great importance to the respect, protection and ful-
filment of human rights, including freedom of association 
of workers and employers and the right to organize, and 
recognized the important role played by the ILO in devel-
oping, promoting and supervising international labour 
standards. The EU and its Member States were engaged in 
the promotion of the universal ratification and implemen-
tation of the eight fundamental Conventions. The speaker 
welcomed the positive steps made by the Government to 
improve labour rights in a number of areas. The ILO’s in-
volvement was also welcomed, particularly with respect to 
the recent development of a Decent Work Country Pro-
gramme outline which included freedom of association as 
a priority. It should be implemented swiftly. Together with 
the Governments of Denmark, Japan and the United States, 
as well as with the ILO, the EU had actively provided sup-
port for the Myanmar Labour Rights Initiative to Promote 
Fundamental Labour Rights and Practices, notably through 
funding the last Stakeholders’ Forum which had taken 
place in Nay Pyi Taw on 17 January 2018 to discuss the 
progress and challenges in labour market reforms including 
labour law reform. In view of the constructive dialogue on 
the way forward during the event, the speaker reiterated the 
need for the Government to continue its efforts to bring na-
tional law in line with international labour standards, to 
foster tripartite dialogue, and to ensure freedom of associ-
ation. Noting with interest that tripartite dialogue was be-
ing strengthened through the National Tripartite Dialogue 
Forum, she encouraged the Government to finalize the La-
bour Organization Law in consultation with the social part-
ners. Observing that the first draft amendment to the Set-
tlement of Labour Disputes Law had been discussed on the 
basis of tripartite consultations in July 2017, she encour-
aged the Government to move forward with the reform pro-
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cess in close consultation with the social partners. With ref-
erence to the concerns raised about some provisions in the 
Rules to the Labour Organization Law which included re-
strictions on eligibility to trade union office, and a require-
ment for the affiliation of 10 per cent of the workers in or-
der to establish a basic labour organization, she requested 
the Government to take measures to amend the Rules to 
ensure that workers were able to elect their officers freely, 
and to form and join organizations of their own choosing. 
Lastly, the Government was requested to ensure that the 
rights under the Convention were also guaranteed in SEZs, 
where specific laws might apply. The EU would remain 
committed to close and constructive engagement and part-
nership with the Government. 

The Government member of Thailand speaking on behalf 
of the Association of Southeast Asian Nations (ASEAN), 
recognized the positive developments in the country, in-
cluding the demographic reform process, and noted with 
appreciation the information provided by the Government. 
The ILO had provided technical assistance on the promo-
tion and protection of labour rights, and tangible results had 
been achieved in that regard. Moreover, the Decent Work 
Country Programme outline endorsed by the national tri-
partite body would be implemented. He called upon the 
ILO to recognize the abovementioned positive develop-
ments.   

An observer representing the IndustriALL Global Union 
emphasized that the Labour Organization Law deprived 
workers of their right to establish and join organizations of 
their own choosing. Section 4 of the Labour Organization 
Law imposed restrictions on the structure of trade unions, 
required that workers worked in the same trade or activity 
to form a union, and set strict requirements to form higher-
level organizations. With respect to the restrictions related 
to the structure of trade unions, section 4 of the Labour Or-
ganization Law required unions to strictly follow the ad-
ministrative structure of the country. Specifically, unions 
could only be formed as: (i) basic level unions that covered 
a single workplace; (ii) township level unions which 
brought together unions in the same township; (iii) regional 
or state-level unions, comprised of township unions; 
(iv) federations formed of state-level unions; and (v) con-
federations. Under that scheme, it was impossible for ex-
ample to create an enterprise-based union, if the employer 
was in more than one township. Instead, each workplace of 
that employer would have a separate union. It was also im-
possible to form an industry or occupational union at the 
national level, without having created intermediate struc-
tures such as township and state-level unions. This pyram-
idal structure did not serve the interests of workers or em-
ployers. The requirement that workers be in the “same 
trade or activity” to form a union, created silos from bottom 
to top. As a result, unions could not be formed among 
workers in similar or even unrelated “trades or activities”. 
Moreover, registrars had narrowly interpreted the law and 
regulations. For example, workers in the transport sector 
had been forced to form separate unions for truck drivers, 
train drivers, inland waterways, taxis, etc. It had led to the 
creation of basic township unions of workers from the 
same township performing the same task. With regard to 
higher level organizations, township unions could only 
form a state-level union of workers performing the same 
task. Similarly, federations were made up of state-level un-
ions of workers performing the same activities. There 
could be no structure representing workers of different 
trades or activities. The Committee on Freedom of Associ-
ation had held that any restriction, either direct or indirect, 
on the right of unions to establish and join associations of 
unions belonging to the same or different trades, on a re-
gional basis, would not be in conformity with the principles 
of freedom of association. Finally, she urged the Govern-
ment to rethink the system, together with the unions, so as 

to ensure respect for the workers’ right to freedom of asso-
ciation.  

The Government member of Switzerland supported the 
statement made by the EU. Regarding the right to peaceful 
assembly and demonstration, he encouraged the Govern-
ment to make amendments reducing restrictions on the 
right to assembly and welcomed the consultations with the 
social partners led by the Government with regard to the 
Settlement of Labour Disputes Law. Labour relations 
based on a smoothly functioning social partnership and 
confidence in social dialogue were a key factor for sustain-
able economic development. Freedom of association and 
protection of the right to organize and collective bargaining 
formed part of the foundations of a democracy and laid the 
groundwork for negotiations between the social partners in 
other areas. He therefore called on the Government to con-
sider ratifying the other fundamental Conventions. He en-
couraged the Government to take the necessary steps to en-
sure that the new Law on the Right to Peaceful Assembly 
and Peaceful Procession was fully aligned with the provi-
sions of the Convention and that the process of labour leg-
islation reform was undertaken in collaboration with the 
social partners and conformed to international standards. 
Offering his Government’s expertise regarding the in-
volvement of the social partners in important reforms, he 
expressed support for ILO cooperation projects in Myan-
mar that aimed to improve social dialogue in business. 

The Worker member of Japan drew attention to the in-
creasing discrimination against union leaders in Myanmar, 
which made it difficult for unions to organize or conduct 
activities and went against the core ILO principles of free-
dom of association and the right to organize. She reminded 
the Government of the Decision taken on the follow-up to 
the resolution concerning remaining measures on the sub-
ject of Myanmar taken by the ILO Governing Body in 
March 2018, in which the Government had been urged to 
engage in the process of labour law reform to promote free-
dom of association through genuine and effective tripartite 
dialogue and in line with international labour standards. 
The reality of the trade union situation was bleak. Although 
the formation of unions had been progressing rapidly since 
the Labour Organization Law’s enactment, so had cases of 
union-busting and discrimination against trade union lead-
ers, in clear violation of the Convention. Since 2017, the 
CTUM had reported 29 cases of unfair dismissal as a result 
of trade union organizing that had led to the termination of 
3,424 union leaders and members. In many cases, the Ar-
bitration Council had ordered their reinstatement; but to no 
avail. Moreover, multiple problems surrounded the dispute 
process: the arbitration process was time-consuming; fines 
provided by the Labour Organization Law for non-compli-
ance with the Arbitration Council decisions were so low 
(amounting to US$750) that employers often opted to dis-
regard them; employers’ failure to enforce agreements con-
cluded with unions went unpunished, and as a result, many 
unfair dismissal cases reached the court as individual cases. 
In an environment where legal enforcement was weak and 
collective bargaining non-existent, workers could be sub-
jected to criminal punishment for industrial actions. She re-
quested the Government to take concrete measures to guar-
antee freedom of association, including the amendment of 
the Labour Organization Law and the Settlement of Labour 
Disputes Law, in order to protect trade union activists from 
employers’ discriminatory treatment and dismissals.  

The Government member of the Bolivarian Republic of 

Venezuela welcomed the fact that the Government had re-
affirmed its commitment to guaranteeing labour rights set 
within the context of political and economic changes in the 
country. Under the Labour Organization Law, trade unions 
and federations were being set up and registered increas-
ingly more often. That trend should continue, given the 
commitment that the Government had made. In addition, a 



Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87) 
Myanmar (ratification: 1955) 

 

 9B(Rev.) Part II/91 

process of reforming labour legislation was under way on 
the basis of tripartite consultations. In that regard, he en-
couraged the Government to strengthen relations with so-
cial partners. The Committee should therefore take note of 
all the positive aspects arising from the clarifications pro-
vided, as well as of the Government’s goodwill, and should 
adopt objective and balanced conclusions. The Govern-
ment would then be able to consider and assess those con-
clusions as it applied to the Convention. 

An observer representing Building and Wood Workers In-
ternational (BWI) speaking on behalf of the Building and 
Wood Workers Federation of Myanmar, stressed that the 
unions in the construction sector were discriminated 
against and referred to the specific situation of two unions. 
First, a union created in a Special Economic Zone had been 
denied its registration application on the ground that a spe-
cial order from the Ministry of Labour, Immigration and 
Population had been issued to deny registrations from un-
ions in the construction sector. Officers of the Ministry had 
argued that the country was not ready for the registration 
of unions in the informal economy. The second case con-
cerned the denial of a union’s registration on the ground 
that the applicants had not been employed by the company 
for more than six months. The requirement was impossible 
to meet in the construction sector where work was inter-
mittent and informal. In conclusion, he urged the Govern-
ment to end discrimination against unions in the construc-
tion sector, and to stop using arguments such as informality 
and intermittence of the work to deny registrations. In par-
ticular, the legal requirement of the six months of service 
had to be lifted.  

The Government member of the United States indicated 
that although union density remained low, since the 2011 
enactment of the Labour Organization Law, more than 
2,400 basic labour organizations had been registered at var-
ious levels specified in the law. Still, according to the ILO 
Liaison Officer, restrictions on freedom of association con-
tinued in both law and practice. The Government and the 
social partners had committed to reform the Labour Organ-
ization Law and the Settlement of Labour Disputes Law of 
2012, and a Technical Working Group on Labour Law Re-
form had been established and convened to hold tripartite 
consultations on potential amendments. However, the 
amendments circulated by the Government in September 
2017, while lifting some restrictions on the formation of 
workers’ and employers’ organizations, would not address 
the issue of lowering the minimum membership require-
ments for basic labour organizations and removing the eli-
gibility requirements for executive committee members. 
Furthermore, the following issues were also raised: the 
slowing down of the registration rate of trade unions; the 
imposition of registration requirements not set out in the 
law by some local labour offices, thus frustrating trade un-
ion registration; reprisals against workers during and after 
union formation, as well as the lack of penalties against vi-
olating employers; the low number of registered employ-
ers’ organizations (27 basic employers’ organizations, one 
township organization and one employers’ federation); and 
low organizational density amongst employers, partly 
caused by structural restrictions in the law, that inhibited 
the growth of strong industrial relations in the country. The 
Government was therefore urged to take full advantage of 
the tripartite consultative process on labour law reform to 
bring the laws into compliance with the Convention, in full 
consultation with the social partners, and in particular to: 
reduce the minimum membership threshold; remove eligi-
bility requirements for executive committee membership; 
protect workers from unfair labour practices during trade 
union formation, including by prohibiting all forms of re-
taliation; revise the tiered structural requirements so that 
both workers’ and employers’ organizations could form 
and federate more freely; and ensure that penalties for non-

compliance with the law were sufficiently dissuasive, in-
cluding by explicitly prohibiting non-compliance with Ar-
bitration Council decisions. To conclude, he urged the 
Government to enact legal reforms through tripartite con-
sultations and encouraged the tripartite partners to avail 
themselves of ILO technical assistance in that regard. 

The Worker member of the Republic of Korea speaking 
also on behalf of the Australian Council of Trade Unions 
and the Canadian Labour Congress, clarified that proce-
dures for dispute settlement within the SEZs were more 
cumbersome because, although required by the SEZ Law, 
no procedure had been established for parties in a dispute 
to notify the Management Committee so that it could me-
diate. SEZs aimed to attract foreign investment, and the 
law offered incentives for export-oriented businesses. 
Many Korean companies were operating in the SEZs, and 
although no concrete information was available about 
working conditions, due to a denial of access for trade un-
ionists, the numerous cases of violations by Korean com-
panies of labour law and of freedom of association indi-
cated that SEZs must be given special attention. For in-
stance, in November 2017, unionized workers in a Yangon 
sock factory had gone on a 21-day strike to obtain the em-
ployer’s respect for labour law; the employer had not only 
disregarded the regional arbitration body’s award, but had 
also dismissed 73 workers and filed a lawsuit against 
13 union leaders for leading the strike. In another instance 
at a wig factory, the arbitration body had ordered the rein-
statement of the union president and a central committee 
member who had been dismissed; instead the employer had 
dismissed 60 union members and threatened to sue the 
workers for defamation and unlawful strike. The Govern-
ment of the Republic of Korea had recently announced that, 
under its New Southern Policy, it would tighten economic 
ties with ASEAN countries, including Myanmar. She ex-
pressed concern that increased Korean investment would 
prove very harmful for Myanmar’s workers and would un-
dermine fundamental labour rights. The ILO principles 
were clear: all workers should enjoy fundamental labour 
rights, including those working in SEZs. She urged the 
Government to take all necessary measures to fully guar-
antee rights enshrined in the Convention to workers in 
SEZs, and to ensure that the SEZ Law did not interfere with 
the application of other laws.  

The Worker member of Turkey stated that in March 2018, 
the Upper House had approved amendments to the Law on 
the Right to Peaceful Assembly and Peaceful Procession 
which would include: a potential three-year jail term for 
anybody deemed to have supported, financially or other-
wise, a protest that had the intention to “disrupt national 
security, rule of law, public order or public morals”; and a 
new obligation for those seeking permission to hold a rally 
to inform the relevant local authorities of how much money 
would be used to fund the gathering and who would fund 
it. Thousands of people had protested against the proposed 
changes, and some parliamentarians had considered that 
they would diminish protection for the rights of workers, 
farmers, ethnic groups, as well as the rights of citizens to 
protest against corruption. If adopted, the amendments 
would stifle freedom of expression and peaceful assembly 
and would mark a significant shrinking of democratic 
space in the country. The Government must therefore re-
peal or amend the Law. The right to free assembly and the 
right to strike were inalienable rights for workers and their 
families, including those that had been displaced. How-
ever, in practice, the Labour Organization Law had weak-
ened the trade union movement, and support was therefore 
expressed for the call by the Worker members and the 
CTUM to amend the Labour Organization Law to ensure 
its compliance with the Convention on the right to strike. 
He also expressed solidarity with the Worker member of 



Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87) 
Myanmar (ratification: 1955) 

 

9B(Rev.) Part II/92  

Myanmar regarding the goal to ensure that the right to or-
ganize was fully protected. 

The Government representative indicated that he had 
carefully listened to all concerns, views and suggestions 
raised during the discussion, which would be brought back 
to the capital for due consideration with a view to ensuring 
better compliance with the Convention. The Convention 
had been ratified in 1955, but the Labour Organization Law 
had been adopted in 2011. Since then, more than 20,000 
employers’ and workers’ organizations had been estab-
lished. More organizations would mean more collective 
bargaining. As Myanmar continued to improve the Law on 
the Right to Peaceful Assembly and Peaceful Procession, 
it was heartening to note that tripartite spirit, which was the 
hallmark of the Committee, was taking root and developing 
in Myanmar. That should be viewed as progress. Based on 
a tripartite spirit, three Technical Working Groups relating 
to a Decent Work Country Programme, labour law reform 
and communication had been established. All suggestions 
received in the Committee would be discussed by the La-
bour Law Reform Technical Working Group. Three Stake-
holder Forums on Labour Law Reform had also been held 
in 2015, 2016 and 2018, thanks to the Governments of 
Denmark, Japan and the United States, as well as the ILO. 
Local and international partners had participated to ex-
change views and experiences, and the forums had pro-
duced the intended outputs. The Labour Law Reform Tech-
nical Working Group and tripartite participants were con-
stantly interacting. The achievements so far could be seen 
as a glass half empty or half full. A lot had been done com-
pared to the labour law situation in the past, but more 
needed to be done for gradual progress towards compliance 
with the Convention. For that purpose, assistance from the 
international partners and technical cooperation from the 
ILO would be necessary with a view to achieving compli-
ance with the Convention. 

The Employer members indicated that fixing a threshold 
per se did not amount to a violation regarding the right to 
establish organizations. Many countries fixed thresholds 
for establishing organizations, and some even aligned the 
thresholds with those for forming enterprises. Many inter-
ventions had underlined, however, the cumbersome nature 
of the process of establishing organizations in Myanmar, 
due to additional and unnecessary thresholds. In that con-
text, the Employer members also drew attention to the need 
to ensure equality between workers’ organizations and em-
ployers’ organizations as far as conditions for the establish-
ment of organizations were concerned. On the other hand, 
the right of workers to establish organizations of their own 
choosing also involved the risk of creating a multitude of 
scattered unions, which would give rise to serious prob-
lems and would entail the need for a better organization of 
the trade union movement. In that regard, the Government 
must be mindful of lessons that could be learned from oth-
ers. Furthermore, the Employer members stated that many 
interventions had referred to repressive activities concern-
ing strikes, although the gatherings rather amounted to 
public protests. They wished to emphasize that the Law on 
the Right to Peaceful Assembly and Peaceful Procession 
was a general civil law applicable to all and not only to 
trade unions, whereas the Labour Organization Law and 
the Settlement of Labour Disputes Law were of a distinct 
nature and genuinely belonged to the area of labour legis-
lation. The Employer members urged the Government to 
take heed of all requests related to labour legislation and 
the SEZs. In their view, Myanmar was still at the beginning 
of the implementation process. There were concerns, but as 
yet, nothing was broken to the extent that it could not be 
fixed. Social dialogue was the way forward, and Myanmar 
had the platform to succeed in this regard.  

The Worker members stated, in reply to some of the com-
ments made, that the question of trade union plurality was 

a challenge for workers in many countries, as there were 
different models and different solutions, but it was for the 
workers to decide on their own form of organization. The 
issue of the Law on the Right to Peaceful Assembly and 
Peaceful Procession was a question for democracy, demo-
cratic space and social movement, and organized labour 
unions formed part of it. They further indicated that start-
ing in 2012, interest in investment in Myanmar had grown 
considerably, largely because the country had been (and 
continued to be) the world’s next low-cost manufacturing 
hub, with wages among the lowest in Asia. At the time, 
workers had warned that, in the absence of a demonstrated 
commitment to the rule of law and coherence in economic 
and social policy, there had been no guarantee that the gen-
erated employment would constitute decent work. Indeed, 
interest in foreign investment had waned, which was partly 
due to the poor legal environment for social dialogue and 
the absence of coherent labour relations policies and of the 
rule of law, particularly for workers. Since both employers 
and workers had agreed that the dispute settlement system 
was broken, more tripartite social dialogue was needed as 
the law was being reformulated. In March 2018, trade as-
sociations representing the major United States apparel and 
footwear brands had sent an urgent letter to the State Coun-
sellor explaining that the potential to initiate, maintain, and 
expand business relationships in Myanmar would be 
greatly enhanced by the ability to engage with workers who 
enjoyed freedom of association and collective bargaining, 
and the ability to address any grievances through predicta-
ble, transparent channels, enforced by the Government, 
that had the confidence of all stakeholders. The brands had 
noted, however, that the existing labour laws were not fit 
for that purpose and that the Government had so far failed 
to enforce even those flawed laws. They had further found 
that factory managers had routinely intimidated workers, 
had urged them not to form unions and had called the po-
lice during work stoppages as an intimidation tactic to 
break strikes. Rather than following a high road develop-
ment strategy, it would appear that Myanmar was racing to 
the bottom. The Worker members had expected much more 
from the Government. However, if it pursued truly authen-
tic social dialogue that could be seen in results, put in place 
the proper laws and invested in developing a mature indus-
trial relations strategy, Myanmar could still distinguish it-
self and attract more and more responsible businesses. 
Consequently, the Government was requested to: engage 
in meaningful dialogue with Worker and Employer repre-
sentatives to ensure that the Labour Organization Law and 
the Settlement of Labour Disputes Law complied with the 
Convention; ensure that workers’ and employers’ organi-
zations were able to register through a simple, administra-
tive process – any directives containing additional require-
ments to those contained in the Labour Organization Law 
and its Rules should be withdrawn immediately, and all 
registrar officials should be instructed not to request any 
such additional documentation; ensure that workers were 
able to carry out their trade union activities without threat 
of violence or other violations of their civil liberties by the 
police or private security; address the shortcomings in law 
and practice regarding labour rights in the SEZs; accept a 
technical mission as soon as possible to develop an indus-
trial relations system based on freedom of association and 
collective bargaining, including to review all drafts of the 
Labour Organization Law and Settlement of Labour Dis-
putes Law; recommend amendments consistent with the 
Convention; and inform the Committee of Experts at its 
next session on the progress made in the implementation of 
the Convention in law and practice.  
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Conclusions 

The Committee took note of the oral statements made by 

the Government representative and the discussion that fol-
lowed. 

The Committee regretted the absence of progress with re-

spect to the long-awaited legal framework in which workers 
and employers may freely exercise their rights under the Con-
vention.  

Taking into account the Government’s submissions and the 
discussion that followed, the Committee urged the Govern-
ment to: 

■ ensure that the Labour Organization Law and the Set-

tlement of Labour Disputes Law are brought into full 

compliance with Convention No. 87 by availing itself of 

ILO technical assistance during the legislative reform 

process;  

■ ensure that workers are able to carry out their trade un-

ion activities without threat of violence or other viola-

tions of their civil liberties by police or private security; 

■ ensure that the registration of workers’ and employers’ 

organizations is not subject to unreasonable require-

ments to guarantee that the right to join or establish or-

ganizations of their own choosing is not hindered in 

practice; 

■ ensure that applications for union registration are acted 

upon expeditiously and are not denied unless they fail to 

meet clear and objective criteria set forth in the law; and  

■ bring the labour legislation in Special Economic Zones 

(SEZs) into conformity with Convention No. 87, with full 

consultation of the social partners. 
The Committee urged the Government to accept a direct 

contacts mission before the next International Labour Con-

ference and to report on progress made on the above men-
tioned recommendations to the Committee of Experts for its 
meeting in November 2018. 

The Government representative took the opportunity to 
thank his country’s international partners which had en-
gaged in the discussions and expressed gratitude for their 
readiness to provide assistance to Myanmar in its efforts to 
ensure compliance with the Convention. He further indi-
cated his Government’s intention to work closely with the 
ILO in order to advance with the Convention’s implemen-
tation as completely as possible and as quickly as possible. 

Right to Organise and Collective Bargaining Convention, 

1949 (No. 98) 

BRAZIL (ratification: 1952) 

The Government has provided the following written in-
formation. 

In its report to the 107th Session (May–June) of the In-
ternational Labour Convention, issued last February, the 
Committee of Experts on the Application of Conventions 
and Recommendations (CEACR), commenting out of the 
regular reporting cycle, referred to articles 611-A (preva-
lence of collective bargaining over legislation), 442-B 
(self-employment) and 444, single paragraph (relationship 
between individual contracts and collective agreements) of 
the Labour Code as amended by Law 13467 (2017). 

Labour reform in Brazil: Context and objectives 

– The previous Brazilian labour legislation, which dated 
back to 1943, went through some changes over the 
years, but needed to be updated in order to address re-
quirements of the economy of the twenty-first cen-
tury. 

– The intervention of labour courts cancelling clauses 
agreed in collective bargaining led to frequent com-
plaints by trade unions. In this context, ABC metal-
workers’ unions, which are the cradle of the Brazilian 

trade union movement, proposed in 2011 the adoption 
of the Collective Bargaining Agreement with Specific 
Purpose (ACE), aiming at the prevalence of the col-
lective bargaining over the law, having as the only 
limitation the rights enshrined in article 7 of the Fed-
eral Constitution, precisely the aspect that the labour 
reform has implemented. 

– Labour reform (Law 13467; entry into force in No-
vember 2017) stems from many years of discussions 
regarding challenges of the Brazilian labour market, 
shortcomings of the labour legislation and concerns 
about the functioning of the labour justice system. 

– Such issues became particularly pressing in a context 
of deep economic recession: In 2016, unemployment 
rose to 11.3 per cent – the highest since modern rec-
ords commenced in 1992 – an increase of 82 per cent 
since 2012. Other relevant factors impacting the la-
bour market include: 44 per cent of participation of 
informal jobs in the total amount of jobs, while 60 per 
cent among unskilled workers; high degree of judi-
cialization; lowest labour productivity since the sev-
enties (near 1 per cent per year); high turnover of la-
bour; underuse of collective bargaining and lack of le-
gal certainty for its implementation. 

– Inclusive, comprehensive and extensive consultation 
with social partners is a key feature of labour reform 
in Brazil. The proposal of modernizing labour legisla-
tion was elaborated after a series of debates organized 
by the Ministry of Labour and by the Chief of Staff of 
the Presidency in December 2016, with the participa-
tion of representatives of trade unions and employers. 

– Subsequently, during the legislative process in 2017, 
17 public hearings, seven regional seminars and over 
40 meetings with interested stakeholders took place in 
Parliament and in different states, leading to the ap-
proval of the Bill by a significant majority at the 
Chamber of Representatives and at the Federal Sen-
ate. 

– Labour reform seeks to provide more flexibility, in-
creased labour productivity, legal certainty and ration-
ality to both labour market and legal system, with en-
hanced safeguards against breaches of the law and full 
respect of fundamental principles and rights at work. 

– A central aspect of labour reform in Brazil is the 
strengthening of Conventions and collective agree-
ments between unions and employers, aiming at the 
possibility for each category to negotiate, collectively, 
the best terms to reconcile employment quality and in-
crease of productivity, without affecting the rights of 
workers. 

CEACR – Mandate and reporting cycles 

– As consistently stated in CEACR reports, the mandate 
of the Committee refers to the application of Conven-
tions “in law and practice” through an impartial anal-
ysis. 

– The assessment of the Brazilian case by the CEACR 
fails to meet that mandate, and minimal fairness re-
quirements, on many accounts. 

– The CEACR offered no explanation for the excep-
tional measure of breaking the cycle and prematurely 
commenting on the reform before the Government’s 
due report on the application of Convention No. 98; 
moreover, the wider context of Brazil’s reform has not 
been taken into account at all. 

– Clearly, there has not been sufficient time for an eval-
uation of all relevant aspects of the implementation of 
the new Brazilian legislation. At the time the Commit-
tee met in November 2017, Law 13467 had entered 
into force a few days earlier. 
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– Additional time would have been required to allow for 
an adequate and balanced understanding of the effec-
tive legal framework, including high court decisions, 
and its impact on the labour market. 

– Respecting regular reporting cycles would have facil-
itated a comprehensive evaluation, in 2019–20, of the 
reform’s application of Convention No. 98 principles. 
Brazil presented its last report on Convention No. 98 
in 2016 and its subsequent reporting obligation would 
normally fall on 1 September 2019. The CEACR 
would thus publish comments in February 2020 and 
any possible CAS discussion would only take place at 
the 109th Session of the ILC (2020). 

Relationship between Labour Law and Collective 

Agreements (Article 611-A of Law 13467) 

– According to the experts, article 611-A, despite safe-
guards contained in article 611-B of the Labour Code, 
breaches “the general objective of Conventions 
Nos 98 and 154 and the Labour Relations (Public Ser-
vice) Convention, 1978 (No. 151)”, which “is to pro-
mote collective bargaining with a view to agreeing on 
terms and conditions of employment that are more fa-
vourable than those already established by law” [.]. 

– The analysis by the experts is seriously flawed by the 
complete absence of efforts to refer to the ordinary 
meaning of the text of the relevant Convention No. 98, 
as required in international law. 

– In this respect, it should be stressed that nothing in the 
text of Article 4 of Convention No. 98 or any other 
agreed language by tripartite bodies indicates that col-
lective bargaining is limited to more favourable con-
ditions than “those already established by the law”: 
Article 4: “Measures appropriate to national condi-
tions shall be taken, where necessary, to encourage 
and promote the full development and utilization of 
machinery for voluntary negotiation between employ-
ers or employers’ organizations and workers’ organi-
zations, with a view to the regulation of terms and 
conditions of employment by means of collective 
agreements.” 

– On the contrary, the spirit of Article 4 and the Con-
vention as a whole, according to recommendations of 
the Committee on Freedom of Association, censors 
limitation of the scope of negotiations and invalida-
tion of collective agreements’ by courts and executive 
authorities.  

– In that same vein, the ILO Policy Guide on Collective 
Bargaining (2015) states: “The collective bargaining 
framework needs to give the negotiating parties full 
latitude to decide the subjects they wish to include on 
their bargaining agenda. Measures taken to restrict the 
scope of negotiable issues are generally considered by 
the ILO’s supervisory bodies to be incompatible with 
international labour standards and principles on the 
right to collective bargaining.” 

– In addition, the first part of the text of Article 4 ex-
pressly relates measures to promote voluntary negoti-
ations to “appropriate national conditions” – a term 
with both legal and practical connotations, requiring 
due considerations of the complexity of the situation 
on the ground before any conclusion is drawn (once 
again, the CEACR report is completely silent in an es-
sential aspect for the correct interpretation of the rele-
vant obligations under Convention No. 98). 

– In this line of thought, it would be paramount to assess 
the context of the Brazilian reform and the wider 
framework of fundamental principles and rights at 
work enshrined in the Brazilian Constitution of 1988 
(the breadth and detail of constitutional labour rights 
are unique features of our legal system). Relevant 
constitutional provisions, article 611-B of the new 

legislation (excluding about 30 fundamental workers’ 
rights from negotiation) and all legal remedies availa-
ble in Brazil ensure thus a system of safeguards that 
ought to be considered in any thorough examination 
of the application of Convention No. 98 in law and 
practice (an examination that is completely absent in 
the CEACR report). 

– In robust and well developed systems of labour rights, 
such as the Brazilian one, the Committee’s interpreta-
tion of Article 4 would amount to a severe, erroneous 
limitation of the scope of collective bargaining, 
against the text and the spirit of Convention No. 98. 

– The reference to the “travaux préparatoires” of Con-
vention No. 154 (of 1981) is another serious legal flaw 
in the analysis undertaken by CEACR. In no way 
would the “travaux” be an appropriate ground for re-
stricting the outcome of collective bargaining: 
(i) As a subsequent Convention, it cannot determine 

the meaning intended by the members who par-
ticipated in the setting of Convention No. 98 (of 
1949) nor those who later ratified it (Brazil rati-
fied Convention No. 98 in 1952, 29 years before 
the adoption of Convention No. 154). 

(ii) According to the Vienna Convention on the Law 
of Treaties recourse to the “travaux” consists in 
a supplementary form of interpretation, subordi-
nate to the ordinary meaning, and to be used ei-
ther to confirm the text of the very treaty under 
interpretation (i.e. Convention No. 154, and not 
another one, let alone a pre-existent one, such as 
Convention No. 98) or in cases of ambiguity and 
obscurity of that text. 

(iii) If, for the sake of argument, one were to consider 
Convention No. 154, one should give precedence 
to the text of Article 9 of that instrument, rather 
than its “travaux préparatoires”: “This Conven-
tion does not revise any existing Convention or 
Recommendation.” 

(iv) Even when considering such “travaux” one 
should read its full text (Report IV(1) of the 67th 
Session of the ILC – 1981), particularly para-
graphs 58 and 65. One shall note that the discus-
sion was more nuanced: a prohibition of out-
comes that could derogate from provisions of the 
law was not even considered and, in any case, no 
party envisioned the specific legal clause con-
tained in the Brazilian legislation. 

Relationship between individual contracts and collec-

tive agreements (Article 444, single paragraph,  

Law 13467) 

– The Committee also “recalls that legislative provi-
sions which allow individual contracts of employment 
to contain clauses contrary to those contained in the 
applicable collective agreements (although it is al-
ways possible for individual contracts of employment 
to contain clauses that are more favourable to the 
workers) are contrary to the obligation to promote col-
lective bargaining, as set out in Article 4 of the Con-
vention”. 

– It should be recalled that Article 4 of Convention 
No. 98 does not refer to individual contracts of em-
ployment. 

– The possibility established in article 444 (not 442, as 
wrongly recorded at the report) of the amended labour 
legislation is only applicable to a small proportion of 
the Brazilian population (0.25 per cent) at the very top 
layer of income, and with a higher level degree, who 
are generally employed in positions of management. 
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Independent contractors (Article 442-B of Law 13467) 

– The Committee also states that “the Convention ap-
plies to all workers, with the sole possible exception 
of the police and the armed forces (Article 5) and pub-
lic servants engaged in the administration of the State 
(Article 6)”. 

– The new text of article 442-B (not 444-B, as wrongly 
recorded at the report) simply clarifies the legal status 
of the independent contractor (“autônomo”, in Portu-
guese). 

– Contrary to what the experts conclude, nothing in that 
provision contradicts Convention No. 98: if the con-
tractor does not hold a subordinate position vis-à-vis 
his or her contracting party, he or she will not be 
deemed an employee. Moreover, article 511 has not 
been amended by the new legislation and thus inde-
pendent contractors (“trabalhadores autônomos”, in 
Portuguese) can still be organized in trade unions. 

Committee on the Application of Standards (CAS) 

– According to the CEACR’s own comments, Brazil 
has until 1 September 2018, to submit its full report 
on the application of Convention No. 98, so as to re-
spond to the social partners’ and the Committee’s ob-
servations. 

– As we have advocated, the limited time and resources 
of CAS should be devoted to serious cases. Thus, Bra-
zil’s inclusion on the “short list” of the CAS amounts 
to passing judgment on the Brazilian situation before 
hearing the Government, in breach of the most basic 
standards of due process. 

– In comparative analysis of other cases and compara-
ble situations, the CEACR has not used incisive lan-
guage in relation to Brazil. While expressions such as 
“deep concern”, “deep regret”, “urges” and “firmly 
urges [various courses of action]”, “persistence and 
gravity of allegations” are relatively widespread in the 
report, none of them have been applied to the Brazil-
ian case. These expressions indicate a clear sense of 
seriousness and/or urgency, which should be duly 
taken into consideration by the social partners in draft-
ing the long and short lists. 

Conclusions 

– By failing to take into account the application of Con-
ventions in practice and in the national context, the 
observations of the experts, at best, are premature, and 
contradict the Committee’s own mandate. In addition, 
they propose a legally flawed interpretation of Con-
vention No. 98 that departs from the ordinary meaning 
of the text of the instrument. 

– It also departs from consistent recommendations of 
the Committee on Freedom of Association and tech-
nical texts of the ILO itself. 

– There is no reason whatsoever to assume, as sug-
gested by the experts, that the new labour legislation 
in Brazil would discourage collective bargaining. 
Workers retain the ability and option, in a voluntary 
negotiation, to prefer legal provisions wherever they 
are deemed more favourable than the terms proposed 
by the other party. 

– Conversely, revising relevant articles of the Labour 
Code with the modifications introduced by the labour 
reform (or law 13467/2017), as the Committee sug-
gests, would discourage negotiations, as it would al-
low the judiciary to review and annul collective agree-
ments, as has happened recently, and significantly re-
duce the scope of what can be negotiated, which 
would have negative effects on the labour market. 

– In fact, labour reform has consecrated a formula that 
reconciles free and voluntary negotiations with the 

protection of workers’ rights (many of them enshrined 
in our Constitution). It is worth noting that the very 
same principle (prevalence of negotiation over legis-
lation), as introduced in the Labour Code, had also 
been a claim by metalworkers’ unions in the state of 
São Paulo in 2011, in proposing the Collective Bar-
gaining Agreement with Specific Purpose (ACE). 

– By providing legal certainty and reliability to collec-
tive bargaining, without unprotecting workers, the la-
bour reform effectively abides by and promotes Con-
vention No. 98, in line with our international obliga-
tions. 

– It is important to emphasize that in no way are work-
ers unprotected under Brazilian new legislation. La-
bour unions can freely negotiate the issues that inter-
est them and still remain covered by the provisions of 
the Labour Code in all other issues not negotiated or 
agreed to in collective bargaining. Brazil’s legal pro-
tection system and constitutional guarantees ensure a 
high level of protection in any scenario. Besides, the 
collective negotiation process itself ensures that the 
workers’ best interest is reflected on the final agree-
ments: first, by the bargaining power of its union, 
which must be representative; by the legal require-
ment that the collective agreement be approved by a 
general assembly of the category and, finally, by the 
system of judicial control exercised by the Labour 
Prosecutor’s Office and the Labour Courts. 

– Brazil has shown continuous willingness to foster so-
cial dialogue throughout and beyond the process lead-
ing to the adoption of the labour reform. In June 2017, 
the Ministry of Labour created the National Labour 
Council to discuss all pressing issues of the world of 
work, and from October onwards the standing orders 
of the Council were agreed to by tripartite constitu-
ency, rendering them fully operational. 

– Finally, it is important to note that since the entry into 
force of the Brazilian labour reform, there have been 
a number of legal actions filed in the Supreme Court 
claiming the unconstitutionality of the new provi-
sions, but none of them are related to the issues 
brought to the attention of the CEACR. Instead, most 
of them had to do with the end of trade union’s com-
pulsory contribution. 

– Brazil is ready to continue in conversation with social 
partners and civil society on all aspects of our legisla-
tion. 

In addition, before the Committee, a Government repre-
sentative, Minister of Labour, regretted that the case was be-
ing discussed for political considerations. That could have 
a negative impact on the quality of the system, and Brazil 
had always supported the strengthening of the ILO super-
visory system. Brazil was a founding member of the ILO 
and had ratified 97 Conventions, 80 of which were in force. 
It was one of the States most exposed to the supervisory 
system. Its performance in the context of the ILO supervi-
sory mechanisms was exemplary. Each year, the Govern-
ment submitted all reports due, demonstrating the full im-
plementation of the instruments ratified. In addition, the 
Tripartite Commission on International Relations, where 
ILO standards and their application were widely discussed, 
in full implementation of the social dialogue promoted by 
the Tripartite Consultation (International Labour Stand-
ards) Convention, 1976 (No. 144), met periodically. With 
all those credentials, and with no reason to justify the ur-
gency of such an examination, it was difficult to understand 
why the Committee of Experts, not fulfilling its mandate to 
examine the application of ILO instruments in law and in 
practice, did not wait for the regular reporting cycle to ex-
amine Act No. 13.467/17. Concerning some important as-
pects, that law was examined prematurely a few days after 
its entry into force. The analysis was conducted with such 
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excessive speed that the provisions of the legislation exam-
ined were swapped. Because the country had committed to 
the ILO and its system of standards supervision, the biased, 
partial and non-technical treatment of the case caused great 
discomfort. The ILO was captured in a political game that 
combined partisan motivations and corporatist interests. 
Workers were not impaired by Brazil’s modernization, but 
only those unions dependent on the State and lacking real 
commitment to workers. Out of the more than two dozen 
of “Direct Actions of Unconstitutionality” (judicial review 
proceedings) proposed in the Federal Supreme Court 
against several points of the reform, none dealt with the 
points analysed by the Committee of Experts. Two-thirds 
of them dealt with the end of the union tax, which was a 
very controversial measure not questioned by the Brazilian 
Unions in their submissions to the Committee of Experts. 
That measure brought Brazil closer to the practice of the 
vast majority of the countries in the world and promoted 
the autonomy and independence of trade unions, estab-
lished in the Convention. He affirmed that questioning this 
measure would expose the fragility of the whole case raised 
by union confederations (centrais sindicais). The reform 
abolished a provision which was created in the 1940s by a 
government that wanted to keep trade unions under control. 
The Committee of Experts stated that the possibility, by 
means of collective bargaining, of derogations to the rights 
and protections afforded to workers by the labour legisla-
tion would discourage collective bargaining and would 
therefore be contrary to the objectives of the Convention. 
He regretted that the Committee of Experts seemed to have 
endorsed the political thesis that the reform would lead to 
precarious work. However, that could be possible only if 
trade unions would voluntarily agree to the terms of an 
agreement less favourable than the existing legal provi-
sions; if labour inspection did not function; if labour judi-
cial bodies did not exist; and if the Federal Constitution 
was torn apart. The Committee of Experts omitted to con-
sider that trade unions were not obliged to agree to condi-
tions less favourable than those defined by law. Negotia-
tion without the possibility of reciprocal concessions, only 
conferring advantages to one party, would not offer the 
other party any incentive to negotiate. It was a basic prin-
ciple of any negotiation to have concessions from each 
side. In a country like Brazil, with extremely broad and de-
tailed labour legislation, restricting collective bargaining 
only to points not covered by legislation or above legal pro-
visions would reduce their range and scope of application 
in an irrational way. That would be contrary to the Conven-
tion as it established that governments had to promote ne-
gotiations as comprehensively as possible, as recognized in 
the ILO Handbook on the subject and reaffirmed repeat-
edly in recurrent recommendations of the Committee on 
Freedom of Association. The Committee of Experts did not 
refer to a broad set of labour rights that had been granted 
constitutional protection in the Brazilian legal system and 
could not be revoked by any reform, not even by a consti-
tutional reform. Those rights were included in Act 
No. 13.467/2017. Eighty ILO Conventions in force were 
part of the legal system in Brazil and were not affected by 
the reform. In the General Survey of 2018, the Committee 
of Experts recognized that constitutional protection guar-
anteed to those rights in Brazil was an example to emulate. 
Those rights were not subject to derogation and had been 
expressly excluded from the possibility of any negotiation. 
That proved that the aim of the reform was not to revoke 
any right but, by consolidating them, to guarantee as much 
space as possible for collective bargaining, thus imple-
menting the Convention more effectively. The Committee 
neglected to mention that, in the past, it was common that 
the judiciary in Brazil would make void labour clauses of 
collective agreements or entire agreements, without any 
objective legal reasoning. That created legal uncertainty 

and discouraged collective bargaining. Collective bargain-
ing could be effectively fostered, as advocated by the ILO, 
only by granting force of law to collective bargaining and 
protecting the autonomy of the parties, through the primacy 
of the negotiated over the legislated. It was surprising that 
union leaders questioned that point, since the law incorpo-
rated a proposal originally made in 2011 by one of the larg-
est and strongest unions in the country, the ABC metal-
workers union of São Paolo. It was alleged that the primacy 
of the negotiated over the legislated opened the possibility 
for unions to negotiate to the disadvantage of the workers. 
However, that was not the experience of collective bargain-
ing in Brazil. Studies showed that in 2016, the year of a 
strong economic crisis, in more than half of the collective 
agreements, unions negotiated wage increases above infla-
tion, while the vast majority succeeded in securing job 
preservation at a time when layoffs were high. Trade un-
ions in Brazil had already integrated the provisions con-
tained in the new legislation into their collective agree-
ments. Collective bargaining had not been discouraged 
with the new legislation. He stated that when practical anal-
ysis belied the theories that best served political interests, 
some deemed best to ignore practice and cling to theories. 
In addition to the constitutional guarantees, workers were 
protected by the system of registration of collective agree-
ments by the Ministry of Labour, which required proof that 
the agreement was approved by a representative assembly 
of the category; by the labour inspection system, composed 
of professionals able to identify and administratively com-
bat fraud and violations; by the labour prosecutor’s office, 
a unique institution that could bring a lawsuit when it per-
ceived non-compliance with legal precepts, as it had done; 
and by the labour judicial system, with specialized profes-
sionals who, in 2017, before the new law entered into force, 
received more than 4 million new lawsuits. The Committee 
of Experts did not mention that in Brazil there were 
17,509 registered union entities and many had done very 
little for their constituency. It was not difficult to under-
stand why there were so many, differently from the rest of 
the world. Since it benefited from a mandatory tax, in order 
to exist a union did not have to be representative or defend 
the workers’ interests. The income guaranteed by the State, 
which in 2017 reached more than 4 billion reais (or 
US$1.25 billion), provided a sufficient reason for its exist-
ence, in a clear distortion of the values that should guide 
and justify workers’ organizations. Labour reform ended 
the state of affairs while unions would have to work much 
more and workers and employers as a whole would benefit. 
For that reason, the same reform that favoured collective 
bargaining, also promoted union independence, which was 
at the heart of the Convention. 

It was clear that there were no technical reasons why the 
case of Brazil should be examined by the Committee at this 
time and it was regrettable that the ILO had been politically 
manipulated. This was possible through political bargain-
ing kept in secret rather than on technical merits. Hasty and 
technically flawed analyses could be sufficient to expose a 
country, if political interests so required, and force it to pro-
vide clarification to the Committee. In an election year, the 
process was described as inquisitorial in the Brazilian 
press, regardless of the country’s commitment to fulfilling 
its obligations. Such a system did not meet the demands 
and challenges of the world of work, nor the expectations 
placed in the ILO. With the ILO approaching its first cen-
tenary, the time had come to reform the system so as to 
make it more consistent with the world of work and with 
democratic and inclusive principles, such as the due pro-
cess of law, which was required of all agencies of the UN 
system. For many years, GRULAC had denounced this 
state of affairs and had been solemnly ignored. The time 
had come to start listening, because otherwise the system 
of standards supervision would run the grave risk of losing 
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credibility, and thereby become irrelevant. In a tripartite 
organization, it was astonishing that there was nothing tri-
partite in the regular system of standards supervision. Un-
like other agencies, governments had no role in the selec-
tion of the Committee of Experts’ members or in the defi-
nition of working methods. Unlike other agencies, there 
was no real universal method of supervision. It was always 
the same group of countries that allegedly failed to respect 
commitments. That situation privileged selectivity against 
transparency and universality. He reiterated the lack of 
consensus in the current working methods of the Commit-
tee. If the level of compliance and support for ILO instru-
ments was to be increased, the perspectives of governments 
had to be included in selecting the lists of cases, to meet 
technical criteria; in the drafting of conclusions, to be ef-
fectively implemented; and in working methods in general, 
to be honoured. The composition of the Committee of Ex-
perts had to be revised to reflect the diversity and technical 
quality expected. The criteria for selecting the lists of cases 
to examine had to be re-examined in order to ensure that 
decisions were exclusively of a technical nature. Brazil had 
a keen interest in continuing the debate with the social ac-
tors in order to improve its labour legislation and it was 
prepared to do so. He expressed its continuous commit-
ment to the obligations undertaken with the ILO and reit-
erated that the modernization of the legislation did not vi-
olate any Convention. On the contrary, Act 
No. 13.467/2017 promoted and strengthened collective 
bargaining, giving full effect to the Convention. He urged 
a profound change in the supervisory system before it was 
too late and expressed the readiness of his Government to 
participate in good faith in a collective effort to improve 
the supervisory system for all. 

The Worker members noted that it was the first time in 
20 years that the Committee was discussing the application 
of the Convention in Brazil. Noting that the country had 
been on a steady path towards social progress and a global 
leader in this regard, they were therefore deeply disap-
pointed by the regressive legislative steps undertaken, 
which would have the effect of dismantling collective bar-
gaining rights and the strong industrial relations tradition 
built over the past two decades. In 2016, Brazilian trade 
unions had already transmitted information to the Commit-
tee of Experts to report the severe shortcomings and flaws 
of the bills which were before Congress at that time. Con-
sidering that the introduction of a general possibility of 
lowering through collective bargaining the protection es-
tablished for workers in the legislation would have a strong 
dissuasive effect on the exercise of the right to collective 
bargaining and could contribute to undermining its legiti-
macy in the long term, the Committee of Experts had re-
quested the Government to take these comments into ac-
count during the examination of the bills. Even if it had not 
discussed by the Conference Committee in 2017, Brazil 
had been listed on the preliminary list of cases. Despite 
these warning signals, the Government had adopted the 
problematic amendments on 13 July 2017, without taking 
into account the comments of the Committee of Experts. 
Both social partners had provided their views on the legis-
lative reform, which was passed before the 2017 session of 
the Committee of Experts. The Worker members therefore 
did not agree that this case, which had a history within the 
supervisory system, had been dealt with prematurely by the 
Committee of Experts. They also strongly disagreed with 
the criticism related to the treatment of the case outside of 
the regular reporting cycle. Recalling that the criteria for 
breaking the reporting cycle were reproduced every year in 
the General Report of the Committee of Experts, they con-
sidered that the case of Brazil met the criteria that observa-
tions referring to legislative proposals or draft laws may be 
examined by that Committee even in the absence of a reply 
from the Government. The development of a mechanism to 

break the reporting cycle enjoyed tripartite support. It had 
been introduced as a safeguard when the Governing Body 
had extended the reporting cycle for certain types of Con-
ventions to ensure that effective supervision of the applica-
tion of ratified Conventions was maintained. They would 
never accept that an individual case would be used to attack 
the well-recognized and supported impartiality and inde-
pendence of the Committee of Experts. The Worker mem-
bers were deeply concerned that the far-reaching legisla-
tive amendments, which were introduced hastily and with-
out prior genuine and meaningful consultation, would ef-
fectively result in the dismantling of the collective bargain-
ing framework in Brazil and undermine the rights of work-
ers. With reference to the Government’s statement that the 
legislation had been elaborated after a series of debates or-
ganized by the Government in December 2016, with the 
participation of representatives of trade unions and em-
ployers, they wished to remind the Government that “de-
bates” could not be a substitute for genuine and effective 
consultations and that the most representative trade unions 
were not part of these debates. Moreover, the draft Bill had 
only seven articles at that time, whereas the law, as en-
acted, was very extensive, with more than 100 articles. In 
addition, the Labour Relations Council, which was the of-
ficial tripartite body where ILO matters were discussed, 
had not been convened after April 2016. When the new Na-
tional Labour Council was created on 1 June 2017, the Bill 
had already been approved in the lower house.  

They considered that the amendments ran counter to the 
objective and spirit of the Convention. New section 611A 
of the Consolidation of Labour Laws (CLT), which estab-
lished as a general principle that collective agreements pre-
vailed over the legislation and that collective agreements, 
negotiated by workplace delegations at the enterprise level, 
prevailed over collective agreements, made it possible 
through collective bargaining not to give effect to the pro-
tective provisions of the legislation. While Act No. 
13.467/2017 contained a list of subjects in respect of which 
collective bargaining prevailed over the law, that list in-
cluded many aspects of the employment relationship, such 
as working-time arrangements. Since that list was merely 
illustrative, it could be broadly extended by the parties. The 
sole limit to these deviations was a closed list of rights re-
ferred to in section 611B, which contained 30 rights, en-
shrined in article 7 of the Federal Constitution of Brazil. 
Moreover, section 611A specified that the absence of com-
pensatory measures was not a reason for the clauses of col-
lective agreements to be found void, even where they der-
ogated from the rights set out in the law. The Worker mem-
bers wished to recall that the overall aim of Article 4 of the 
Convention was the promotion of good faith collective bar-
gaining with a view to reaching an agreement on terms and 
conditions of employment that were more favourable than 
those envisaged in law. By allowing for less favourable 
derogations in collective agreements on virtually all sub-
jects of the employment relationship, the Government de-
prived workers of their fundamental right to collective bar-
gaining and failed to ensure the effective realization of a 
minimum set of rights which would apply equally to all 
workers in Brazil. Moreover, new section 444 of the CLT, 
which stated that workers who had a higher education di-
ploma and received a wage that was at least two times 
higher than the ceiling for benefits from the general social 
security scheme may agree to derogate from the provisions 
of the legislation and collective agreements in their indi-
vidual contracts of employment, was not in conformity 
with Article 4 of the Convention and with the Collective 
Agreements Recommendation, 1951 (No. 91), which laid 
down the principle of the binding effects of collective 
agreements and their primacy over individual contracts of 
employment where the latter were less favourable. In addi-
tion, by expanding the definition of autonomous workers 
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who did not enjoy the right to organize and bargain collec-
tively to include workers who were engaged exclusively 
and permanently for an enterprise, new section 442B of the 
CLT diluted the collective representation of workers 
through misclassification. The Worker members were 
deeply concerned by the profound and broad-reaching 
changes implemented by the legislative reform which 
eroded collective bargaining rights previously guaranteed 
to workers. With reference to the Government’s argument 
that the reform had been necessary due to the overall con-
text of economic recession, they noted that even though the 
number of collective agreements had decreased by 29 per 
cent since the adoption of the reform, the economic situa-
tion in the country had not improved. Unemployment and 
the informality rate had even risen. No country had ever 
achieved sustainable economic progress by depriving 
workers of their fundamental rights. Reiterating their deep 
concern with the retrograde practices in a country which 
used to be championing fundamental rights at work, they 
called on the Government to urgently take the necessary 
steps in order to reform the legislation and to bring it into 
line with the Convention before any further harm was in-
flicted on the workers of Brazil. 

The Employer members expressed concern with the ob-
servation adopted by the Committee of Experts on the ap-
plication of the Convention by Brazil. While recognizing 
the authority of the Committee of Experts to examine a sit-
uation outside of the regular reporting cycle, in exceptional 
cases, they were concerned with the exercise of this discre-
tion in the present case. While one national trade union had 
criticized the labour reform, the national employers’ organ-
ization had sent information to express satisfaction at the 
modernization of the outdated labour relations system. 
Moreover, despite the fact that it had not received a re-
sponse from the Government to the diverging opinions of 
the social partners, the Committee of Experts had adopted 
an observation, only a few days after the labour law reform 
had come into effect. In addition, 2017 had not been a re-
porting year on the Convention for Brazil, which was up to 
date with its reporting obligations. In view of the lack of 
information on the position of the Government, a direct re-
quest might have been the more appropriate first step in the 
examination of the situation. In view of the sensitivity of 
the case, they regretted that its discussion by the Confer-
ence Committee was based on incomplete information. 
The Committee was therefore not in a position to examine 
the case in a proper and balanced manner. Examining the 
case in the regular cycle would have allowed a comprehen-
sive evaluation of the impact of the reforms on the applica-
tion of the Convention, both in law and in practice. The 
Employer members had taken careful note of the Govern-
ment’s statement. Additional information was necessary to 
fully understand the labour law reform.  

The Employer members noted that the labour law reform 
established as a general principle that collective agree-
ments prevailed over national legislation, except for the 
constitutional rights referred to in section 611B of the CLT. 
In that respect, the Committee of Experts had observed that 
the general objective of the Convention was to promote 
collective bargaining with a view to agreeing on terms and 
conditions of employment that were more favourable than 
those already established by law. The Employer members 
recalled the requirements of Article 4 of the Convention 
which provided that member States must take measures to 
encourage and promote the full development and utiliza-
tion of machinery for voluntary negotiation between em-
ployers or employers’ organizations and workers’ organi-
zations, with a view to the regulation of terms and condi-
tions of employment by means of collective agreements. In 
their view, there was no absolute requirement that the out-
come of collective bargaining must be on terms and condi-
tions that would be more favourable than those established 

by law. A mechanism that allowed for the prevailing effect 
of collective agreements promoted in law the principle of 
collective bargaining. It might create an incentive for addi-
tional voluntary collective bargaining. It was not yet possi-
ble to analyse the effect of the system in practice and there-
fore not possible to know at this stage whether this mecha-
nism would undermine the principle of collective bargain-
ing. In order to allow a complete examination of the con-
formity of the reform with the Convention, the Employer 
members encouraged the Government to provide infor-
mation in its next report on the operation of sections 611A 
and 611B of the CLT, in law and in practice. The analysis 
must take into account the extensive rights of workers en-
shrined in the Constitution and referred to in section 611B 
which concerned 30 areas of protection, including the right 
to unemployment insurance, minimum wage, paid weekly 
rest and vacation, maternity and paternity leave, occupa-
tional safety and health and freedom of association. It was 
of concern that the full list of protected rights was not in-
cluded in the observation adopted by the Committee of Ex-
perts. With respect to the issue of the relationship between 
individual contracts of employment and collective agree-
ments, the Committee of Experts had noted that workers 
who had a higher education diploma and received a wage 
that was at least two times higher than the ceiling for ben-
efits from the general social security would be able to der-
ogate from the provisions of the legislation and collective 
agreements and accords in their individual contracts of em-
ployment. In that respect, the Employer members noted 
that it was not possible to have a full and informed discus-
sion on the impact of such a provision in law and practice 
and to assess compliance with the Convention without fur-
ther information from the Government and the social part-
ners. In their view, the issue of the prevalence of individual 
contracts over the national legislation was not within the 
scope of application of the Convention. Finally, regarding 
the extension of the definition of autonomous workers and 
its effect on the exclusion of workers from trade union 
rights, they noted that it was not possible to have a full and 
informed discussion without appropriate information and 
requested the Government to send its comments on the ob-
servations from the trade unions for examination by the 
Committee of Experts. 

The Worker member of Brazil, speaking on behalf of the 
Brazilian trade union associations, congratulated the Com-
mittee of Experts on the quality of its work, which had 
made it an unmistakable point of reference in discussions 
on labour relations. He maintained that the technical 
knowledge and impartiality of the Committee of Experts 
should not be called into question merely because their 
comments were unfavourable to a particular side. The 
function of the Committee of Experts was vital in guiding 
debates and creating the necessary balance within the Or-
ganization; as such, attacks on the Committee of Experts 
were tantamount to an attack on the Organization itself. 
The seriousness of the violations engendered by Act 
No. 13.467 was reflected in the stern comments of the 
Committee of Experts. The new legislation constituted the 
most serious attack on workers’ trade union rights in the 
entire history of Brazil. The discussion in the Conference 
Committee was not new, as in 2001 the Government had 
attempted to pass an act that would enable the rights pro-
vided in law to be restricted through collective bargaining. 
In 2002, in reply to a query from the CUT of Brazil, the 
International Labour Standards Department of the ILO had 
confirmed that making it possible to disregard the rights 
laid down in law through collective bargaining breached 
Conventions Nos 98 and 154. The process that had culmi-
nated in the adoption of the Labour Reform of July 2017 
had been notable for the utter failure to consult either work-
ers’ representatives or representatives of other sectors in-
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volved in the world of work, such as the National Associa-
tion of Labour Judges, the Office of the Public Prosecutor 
for Labour Law or the Association of Labour Lawyers. The 
new Act furthered the general weakening of the whole sys-
tem of worker protection, undermining freedom of associ-
ation and the right of workers to use legal channels to pre-
sent their claims and imposing a heavy financial burden on 
those who did so. In that regard, he condemned any prac-
tice intended to persecute labour magistrates who, in ap-
plying the new Act, had followed a different legal ap-
proach. On the pretext of modernizing labour relations, the 
new Act represented a return to a judicial position that had 
been superseded many years previously. That position was 
based on entirely free bargaining and assumed that the par-
ties in labour relations enjoyed the same bargaining power. 
The backward step became obvious if one bore in mind that 
the Act allowed individual bargaining to derogate from the 
application of collective agreements, in violation of Article 
4 of the Convention. Furthermore, on the grounds of tack-
ling informal work, the new Act legalized various forms of 
precarious work and allowed pregnant women and breast-
feeding mothers to work in unhealthy workplaces. The re-
form had not only failed to create the promised jobs, it had 
actually resulted in higher rates of unemployment. When 
the Act had come into force, the unemployment rate had 
stood at 12.2 per cent; by April 2018, however, according 
to data from the Official Institute of the Brazilian State 
(IBGE), it was 13.1 per cent, equivalent to 13.7 million 
people out of work. If that figure was combined with the 
number of potential workers who had stopped looking for 
work (7.8 million) and the number of people underem-
ployed (6.2 million), it gave a total of 27.7 million Brazili-
ans outside the labour market (24.7 per cent of the econom-
ically active population). The Government’s stance – that 
the new Act helped to promote collective bargaining – was 
far removed from reality. A study by the Economic Re-
search Institute of the University of São Paulo had ob-
served a fall of 34 per cent in the number of collective 
agreements signed in the first few months of 2018. Under 
the new Act, collective bargaining took precedence over 
legislation, including when better conditions were pro-
vided in law; an enterprise agreement took precedence over 
collective agreements, and individual agreements could ex-
clude workers from the protection offered by existing 
agreements, in clear breach of the Convention. The reform 
had hit trade unions hard, in that it had put an end to the 
existing funding model without offering any alternative. 
Union assemblies were also prevented from approving 
rates for dues and contributions to maintain their activities, 
again in breach of the Convention. It was impossible to 
strengthen collective bargaining by weakening trade un-
ions. He concluded by requesting the repeal of the new Act, 
given that it took away rights, attacked trade unions, pro-
moted individual bargaining at the expense of collective 
bargaining, and distanced the country from the Decent 
Work Agenda.  

The Employer member of Brazil said that there was no le-
gal basis to justify calling Brazil to appear before the Com-
mittee to provide clarifications regarding collective bar-
gaining. In failing to observe the regular reporting cycle 
established for examining the Convention, the Committee 
of Experts had prejudged the application of it, on the basis 
of a superficial, abstract analysis of the new Act which took 
no account of the results of its specific application without 
being based on any data, or facts, in the quick manner from 
the text of a recent legislation (applied since only six 
months). Here the discussion was not technical but political 
and ideological. Brazil was one of the countries which had 
ratified the most ILO Conventions and where labour rights 
had constitutional status. Labour reform did not abolish or 
modify those labour rights. The new Act simply allowed 
workers and employers, if they so desired, to establish 

standards relating to work routines, which were valid for a 
set time. There were no grounds for claiming that, as a re-
sult of the reform, collective bargaining nullified the appli-
cable legislation, particularly since the existing legislation 
had to be applied when no agreement was reached in col-
lective bargaining. It was clear that Act No. 13.647, con-
trary to what had been claimed, did not undermine the Con-
vention but strengthened its objectives in the framework of 
Brazilian labour legislation, ensuring that collective instru-
ments could be adopted taking account of current working 
and production procedures, without interference from the 
State. In 2015, the Constitutional Court of Brazil recog-
nized the key role of collective bargaining as a mechanism 
for adapting labour standards to different sectors of the 
economy and economic situations. In that regard, the la-
bour reform simply confirmed the central objective of the 
Convention to promote voluntary negotiation, expressly 
providing that workers’ rights, as established in the Federal 
Constitution, could not be suppressed or reduced by means 
of negotiation. Such rights included those detailed by the 
Employer spokesperson. The new Act sought to establish 
an environment conducive to collective bargaining by 
providing the social partners with legal certainty so that 
they could renew dialogue on issues where negotiation was 
fraught with uncertainty since it often resulted in cancella-
tion by the labour justice system, even though it was indeed 
the will of the parties. The workers had not suffered harm 
as a result of the reform, contrary to what was being 
claimed by certain unions who were calling for the restora-
tion of the mandatory union tax without providing their 
members with the services due in return. Existing national 
remedies had not been used before turning to the ILO. In-
deed, the trade union confederations had only gone to the 
Constitutional Court to demand the trade union tax and not 
to allege supposed violations of the Constitution or Con-
vention. The labour reform was necessary to boost collec-
tive bargaining and modernize a law that dated back to the 
early 1940s. The new Act, which was the result of a dem-
ocratic process involving numerous public hearings and the 
adoption in the National Congress by a large majority, did 
not undermine the Convention but protected collective bar-
gaining from external interference; it consolidated an ef-
fective mechanism for tackling economic problems; it har-
monized the legislation with that of other ILO member 
States and sought to achieve a balance between freedom of 
negotiation and the principle of worker protection. It was a 
matter for concern that the ILO could consider that negoti-
ation was only valid if it contained terms and conditions of 
employment more favourable than those established by the 
law, in particular because such a notion resulted from a 
broad interpretation of the Convention, which, if adopted, 
would end up being binding on all 165 countries that had 
ratified the instrument. Any changes to the rules of the 
game established by the Convention should not be permit-
ted. Recalling that only a few years ago his country was 
regarded as a benchmark for the Committee, he trusted that 
impartiality and the institutional role of the ILO would pre-
vail in the discussion of the case, on the basis of tripartism 
and the absence of any political or ideological interests, and 
requested that in its Conclusions, the Committee took into 
consideration that collective bargaining should be free and 
spontaneous, as proposed in the text of the Convention.  

The Government member of Paraguay, speaking on be-
half of a significant majority of the group of Latin Ameri-
can and Caribbean countries (GRULAC), reiterated her 
deep concern regarding the working methods adopted by 
the Conference Committee, which did not involve tripartite 
consensus. Furthermore, several aspects of the Committee 
of Experts’ comments raised questions. With regard to the 
interruption of the regular cycle, in which no report had 
been produced by the Government, she considered that the 
existence of criteria in that regard illustrated the need to 
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justify the decision to break the cycle. Referring to the 
mandate of the Committee of Experts reflected in its Gen-
eral Survey, which indicated that the opinions of the Com-
mittee of Experts were not binding and which took into ac-
count the application of the Conventions “in law and prac-
tice …, while cognizant of different national realities and 
legal systems”, she expressed regret that, in the case of Bra-
zil, sufficient time had not been granted to evaluate the 
complexity of the labour reform, which should be exam-
ined in its entirety and in terms of its practical repercus-
sions and its interpretation by the courts. In that regard, no 
consideration had been given to the extensive role of the 
labour rights contained in the Brazilian Federal Constitu-
tion. In the case of Brazil, it was necessary to take into ac-
count not only the Constitution but also the specialized sys-
tem of labour justice, including the labour inspectorate, 
which was independent of the Government, the fact that 
labour inspection personnel had the status of employees 
with state careers, and the maintenance of the framework 
of the CLT. She reiterated her commitment to promoting 
collective bargaining and to upholding the principle con-
tained in Article 4 of the Convention. The ordinary mean-
ing of the Article was clear, including the reference to “na-
tional conditions”.  

The Government member of Panama drew attention to the 
model for tripartite social dialogue roundtables set up in the 
country to harmonize the legal system with the ILO Con-
ventions and Recommendations. He also emphasized the 
crucial nature of the technical assistance provided by the 
ILO International Labour Standards Department. How-
ever, he noted with concern the regulatory methods used to 
determine the inclusion of Brazil in the list of cases to be 
examined by the Conference Committee, such as the fact 
that the Committee of Experts had broken the normal cycle 
and made comments without receiving a report from the 
Government. Reaffirming the Government’s commitment 
to the supervisory bodies, he highlighted the need to adopt 
working methods that had been duly agreed by all constit-
uents.  

The Worker member of Portugal considered that the la-
bour legislation reform adopted by the Brazilian Govern-
ment followed the matrix of reforms that had occurred in 
Spain, Portugal and Greece which, since 2009, had led to 
social regression for workers in southern Europe to levels 
of several decades earlier. Under the pretext of making la-
bour relations more flexible, increasing employment, end-
ing labour market fragmentation and enhancing collective 
bargaining, the “troika”, consisting of the International 
Monetary Fund (IMF), the European Commission (EC), 
the European Central Bank (ECB), and the Governments 
had imposed labour law reforms on workers, allowing for 
collective bargaining to be carried out by informal organi-
zations, eliminating the principle of favourability, increas-
ing hours of work and lowering overtime pay. Such 
changes had had dire consequences for workers, with la-
bour incomes dropping, unemployment rates reaching fig-
ures never seen before, rising from under 10 per cent to 
over 20 per cent in less than two years, forcing hundreds of 
thousands of workers, mainly young people, to look for 
work in other countries. He thus considered that the central 
objective of these labour legislation reforms had been to 
cut workers’ and pensioners’ incomes. The reform that was 
being imposed on the Brazilian workers followed the same 
matrix, grounds and aims. By mandating that an individual 
contract of employment could stipulate lower terms and 
conditions than those set by law or by collective agree-
ments; by permitting that collective bargaining could be 
engaged in without the participation of trade unions; and 
by allowing the development of precarious employment re-
lations, the labour reform would lead to an increase in pre-
carious work and to labour market segmentation, instead of 

combating them. The Government’s labour reform under-
mined workers’ fundamental rights enshrined in the ILO 
core Conventions and was in violation of the Convention, 
since it allowed for collective bargaining without the par-
ticipation of trade unions and to set aside collective labour 
agreements by individual contracts. He therefore urged the 
Government to accept ILO technical assistance to align la-
bour legislation with the international instruments to which 
they were bound and to respect the indispensable role of 
the Committee of Experts in ensuring that ILO Conven-
tions were effective.  

The Government member of India appreciated the efforts 
and the positive steps taken by the Government to reform 
its labour laws with a view to providing legal certainty and 
reliability to collective bargaining, in consultation with the 
social partners and in accordance with the Constitution of 
the country and its international obligations. Countries 
should not be included in the preliminary or final list of 
cases before the end of the reporting cycle and without fol-
lowing due process and for other reasons than the technical 
merits of a case. A genuine and constructive tripartism was 
sine qua non for an effective and credible ILO supervisory 
mechanism. In fulfilling its labour-related obligations, the 
Committee should fully support the Government.  

The Worker member of Italy stated that the Government 
had been implementing a series of reforms in Act 
No. 13.467/2017 in breach of fundamental principles of the 
ILO. No consultation with the social partners had been 
held, no public debate had accompanied the discussion and 
the Act, which took away the set of existing guarantee, had 
been approved in record time. Neoliberal policies enacted 
in a unilateral way had the effect of job insecurity and pre-
cariousness. The so-called “innovation” had only entailed 
the worsening of working conditions and the denial of trade 
union rights, undermining collective bargaining mecha-
nisms. Act No. 13.467/2017 allowed for collective agree-
ments to worsen the conditions provided for in the law. For 
millions of Brazilian workers the reforms meant an in-
crease in inequality in one of the most unequal industrial-
ized countries. The criteria and procedure for breaking the 
reporting cycle of the examination of cases by the Commit-
tee of Experts provided for safeguards to ensure the effec-
tive supervision of the application of ratified Conventions. 
That possibility not only strengthened the supervisory sys-
tem of the ILO, but also ensured that time-sensitive issues, 
including matters of life and death or fundamental human 
rights were appropriately addressed. She urged the Gov-
ernment to amend the legislation so as to bring it into line 
with the Convention.  

The Government member of the Russian Federation wel-
comed the information provided by the Government repre-
sentative on the merits of the issue, as well as on its proce-
dural aspects. The speaker shared many of the concerns ex-
pressed, in particular in relation to the decision to examine 
this case outside of the regular reporting cycle. Additional 
explanations regarding the reasons for that decision were 
needed. When considering the implementation of ILO 
Conventions, it was important to take into account both law 
enforcement practice and the general context conditioned 
by the peculiarities of the legal system of the country con-
cerned. Since the reform had just been adopted, it was nec-
essary to give the Government time to work before making 
unambiguous conclusions. The speaker believed that there 
was room for improvement in the working methods of the 
Committee. The concrete proposals made in this respect 
deserved a comprehensive study. Given that the Commit-
tee was central to ensuring consistent and strict compliance 
with international labour standards, it must rely on the full 
trust of governments, workers and employers.  

The Worker member of Pakistan recalled that the man-
date of the Committee of Experts was clearly spelt out in 
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its General Report. It was vital for the Conference Com-
mittee to recall that the legitimacy and rationality of the 
Committee of Experts’ work was based on its impartiality, 
experience and expertise. It was on that basis that over the 
years, exceptional cases had been identified and the report-
ing cycle broken, when allegations had been sufficiently 
substantiated and there was an urgent need to address the 
situation. In addition, observations referring to legislative 
proposals or draft laws could be examined by the Commit-
tee of Experts in the absence of a reply from the Govern-
ment when it could be of assistance to the country. There-
fore, the speaker considered that the Committee of Experts 
had acted within its mandate and in line with the criteria 
for breaking the reporting cycle, as the right to organize 
and to bargain collectively was a fundamental human right 
that risked being eroded by the enactment of Act 
No. 13.467/2017.  

The Employer member of Colombia noted that the labour 
reform in Brazil was a product of extensive discussions 
carried out with the social partners over more than 
20 years. It was a question of regulations adopted to im-
prove labour relations in Brazil, as the legislation was 
aligned with new realities, always on the basis of collective 
bargaining. The labour reform aimed to establish more fa-
vourable conditions for competitiveness, productivity and 
socio-economic development, while ensuring respect for 
fundamental labour rights and decent work. He considered 
that the impact of the reform had been assessed prema-
turely; a reasonable timeframe for implementation was 
necessary to reach accurate and substantive conclusions. 
The Brazilian labour reform did not authorize the repeal of 
labour legislation through collective bargaining, as had 
been reported. The changes focused on securing both the 
outcome of agreements between workers and employers 
and the scope of collective bargaining. The new labour reg-
ulations did not deprive workers of their labour rights and 
guarantees and did not breach Convention No. 98 or Con-
vention No. 154. The existing labour legislation protected 
collective bargaining, consolidated an effective and much-
needed mechanism to tackle economic problems and pro-
vided employers and workers with better opportunities to 
negotiate, without violating the labour rights enshrined in 
the Constitution. With regard to the regulation of autono-
mous employment, the speaker noted that the new legisla-
tion clearly defined who were considered autonomous 
workers as well as the criteria for identifying them. Self-
employed or autonomous workers were governed by dif-
ferent standards to those of employees but in both catego-
ries decent work was a requirement. The fact that autono-
mous workers were not in an employment relationship and 
were therefore not covered by labour legislation did not 
mean that trade union rights were restricted.  

The Worker member of Argentina noted that, according 
to a recent study submitted to the United Nations Human 
Rights Council, over 130 countries had introduced pro-aus-
terity policy reforms and labour standards in recent years, 
and the deregulation of the labour market did not favour 
growth or employment. Conversely, a growing number of 
studies confirmed that labour standards had a positive eco-
nomic impact on both productivity and innovation. The la-
bour reform in Brazil made outsourcing and subcontracting 
more widespread. It therefore reduced wages, weakened 
trade unions and collective bargaining, and favoured major 
multinational corporations. Increased informality and pre-
cariousness led to greater inequality. The new legislation 
abolished the concept of the working day by creating inter-
mittent work; eliminated remedies available to workers to 
file complaints before the labour courts; allowed for preg-
nant women to be employed in insalubrious working con-
ditions; and eliminated funding for trade unions, which had 
a serious impact on the existence of unions and of collec-
tive bargaining. By prescribing “negotiations” between 

employers and workers, without the presence of a trade un-
ion, it allowed for the imposition of inferior conditions to 
those of a collective agreement. Furthermore, the new Act 
represented an attack on the core standards of the ILO and 
was a regressive measure that could not be considered as 
an acceptable response to the economic and financial cri-
ses. It was necessary to create sustainable economies, with 
social protection, secure jobs and decent salaries both in 
Brazil and throughout the entire American continent.  

The Government member of Honduras expressed his con-
cern at the interruption of the regular reporting cycle. He 
trusted that the Government would make progress in fos-
tering collective bargaining through the adoption of the ap-
propriate measures to allow for the use of free and volun-
tary bargaining processes and collective agreements that 
regulated conditions of work.  

The Worker member of the United States, speaking also 
on behalf of the Worker member of Canada, stated that sta-
ble labour market institutions, social dialogue and collec-
tive bargaining were being dismantled in Brazil. In No-
vember 2017, the amendments to the CLT had come into 
force reducing workers’ capacity to defend their rights and 
to negotiate improved wages and conditions. The changes 
permitted unions and individuals to negotiate agreements 
that lowered wages and conditions while increasing precar-
ious work. Contrary to the concept of collective bargaining, 
employers and workers could negotiate agreements that 
lowered standards below what was provided for in legisla-
tion. As indicated in the report of the Committee of Ex-
perts, Act No. 13.467/2017 was not based on negotiation, 
but on the abdication of rights on a wide range of issues. 
The changes to the CLT had created a new category of ex-
clusive autonomous workers and denied an employment 
relationship even when a worker had been engaged exclu-
sively and permanently by one firm. Such workers were 
denied freedom of association and collective bargaining 
rights, and this had resulted in atomized labour relations. 
The first three months of the new regime had seen a nearly 
3,000 per cent increase in the number of stable employment 
relationships dissolved, mostly concerning low-wage posi-
tions held by workers without the higher education sup-
posed to afford them greater individual bargaining power. 
The changes opened more workers to precarious work and 
unions would no longer receive a stable contribution from 
those they represented. In March 2018, unions had received 
approximately 20 per cent of what they had in March 2017. 
In the first quarter of 2018, the total number of collective 
agreements had fallen by 29 per cent over the same period 
in 2017. In 2018, there had been 1,000 fewer collective 
agreements than there had been over the six previous years. 
Unemployment, informality and precarious work had in-
creased in the same period. Brazil was experiencing ex-
treme polarization exacerbated by the deliberate disman-
tling of social dialogue and mature industrial relations. La-
bour law reform should not mean abandoning ILO stand-
ards. A different path could lead to broadly shared income 
growth and progress.  

The Government member of Bangladesh commended the 
Government of Brazil for holding a series of discussions 
with the representatives of trade unions and employers in 
reforming the CLT that had entered into force in November 
2017. Inclusive, comprehensive and extensive consultation 
with the social partners was key in reforming any legisla-
tion concerning labour rights. One of the main aspects of 
labour reform in Brazil was the strengthening of collective 
agreements between unions and employers aimed at the 
possibility for each to negotiate collectively without affect-
ing the rights of workers. Additional time was needed for 
understanding the impact of the law on the labour market, 
as it was still in its initial stage of implementation. He sup-
ported the view that the reporting cycle should not be bro-
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ken and comments issued before a report was due and sub-
mitted, and agreed with the Government representative’s 
statement with regard to the reform of the ILO supervisory 
mechanism. He concluded by underlining the importance 
of objectivity, transparency, neutrality and impartiality in 
the work of the Committee through the use of tripartism in 
all decision-making processes, including for the establish-
ment of the final list of cases and the consideration of con-
clusions. 

The Worker member of the United Kingdom stated that the 
labour law reforms adopted in Brazil in July 2017 were in 
contravention of the Convention. The reform had deregu-
lated more than 120 labour standards, including safeguards 
protecting pregnant women from working with toxic sub-
stances, rules on dismissal and equal pay laws. It had also 
dismantled the collective bargaining system, including by 
permitting collective agreements to displace statutory 
standards. The stated goal of the reforms had been to in-
crease flexibility, reduce unemployment and regularize the 
informal economy. However, unemployment levels in Bra-
zil had remained high with a growing informal economy 
and a rise in precarious forms of work. Workers in insecure 
work were deterred from joining trade unions for fear of 
victimization or job loss. The reforms had also permitted 
educated workers to enter into individualized contracts 
which opted out of collectively agreed pay and conditions. 
As the Committee of Experts had noted, that was a clear 
violation of the Convention. The speaker called on the 
Government of Brazil to reform its national legislation and 
to restore trade union rights, in line with the Convention.  

The Government member of Mexico noted with interest 
the extensive consultation process that had led to the adop-
tion of a legislative reform seeking to provide more flexi-
bility, higher labour productivity, legal certainty and ra-
tionality in both the labour market and the legal system. 
Highlighting his concern regarding the unwarranted break 
in the regular reporting cycle, he considered that the reform 
processes needed to be evaluated holistically, taking into 
account the context in which they were developed and 
other practical measures that contributed to the develop-
ment of an effective legal framework aligned with funda-
mental principles and rights. 

The Worker member of Colombia stated that the reform 
delegitimized the objective of collective bargaining, which 
was to improve working conditions, by allowing collective 
agreements or accords to undermine the minimum stand-
ards established by law. The restriction on the duration of 
collective agreements or accords to a maximum of two 
years, in accordance with section 614 of the new provi-
sions, and the prohibition of the continued legal effect of 
agreements and accords, curtailed the parties’ scope of ac-
tion and contravened the Convention. He strongly rejected 
the possibility for workers to negotiate working conditions 
outside of collective bargaining or agree to being excluded 
from the application of agreements or conventions, either 
individually or collectively, without the participation of 
trade unions.  

Another Worker member of Colombia expressed deep re-
gret at the Government’s non-observance of the Conven-
tion and voiced his solidarity with the Brazilian trade union 
confederations. 

The Government member of China shared the concerns 
expressed regarding the working methods of the Commit-
tee. The Committee was at the heart of the ILO supervisory 
system and its working methods could be improved. There 
was a lack of transparency in the selection of individual 
cases, which should be based on objective, fair and trans-
parent criteria, and not on political considerations, in com-
pliance with the established ILO procedures. Governments 
that were required to appear before the Committee should 
be informed of the final list in advance, in order to have 
ample time to prepare. The recommendations made by the 

Committee should reflect tripartite consensus. Govern-
ments should fully enjoy the right to information and the 
right to participate in the process of examining individual 
cases. Further, capacity building and technical assistance 
should be provided by the ILO to the Government con-
cerned. 

The Worker member of Paraguay drew attention to the 
fact that the labour reform in Brazil made work more pre-
carious, weakened collective bargaining and social dia-
logue and attacked the trade union movement. The reform 
had been approved during one of the worst moments of po-
litical and institutional crisis in Brazil’s history, without di-
alogue with the workers and trade unions. It would result 
in the business community being able to carry out mass 
dismissals, without needing to hold discussions with the 
trade union. As well as limiting trade union representation, 
the reform deprived the Brazilian trade union movement of 
its principal sources of funding. Recalling that in recent 
years the Brazilian trade union confederations had been de-
nouncing anti-union practices and the proposed reforms 
that had recently been implemented, he expressed his sup-
port for the discussion on this case of violation of the Con-
vention.  

The Worker member of Uruguay expressed his solidarity 
with the Brazilian trade union confederations regarding the 
effects of the new Act, which had increased unemployment 
and poverty and had led to a decline in living conditions in 
the country. Regarding the need to wait for the Government 
to send its report, he maintained that the need to comply 
with the provisions of the Convention was more important 
than the reporting obligation. In the Southern Cone region, 
the MERCOSUR Social and Labour Declaration, a tripar-
tite tool that protected workers’ rights, had been concluded 
following extensive debates between the social partners but 
the labour reform in Brazil sought to impose formulas from 
the 1990s to deregulate labour relations.  

An observer representing the World Organization of 
Workers (WOW) indicated that the Brazilian labour reform 
violated the right to organize, as established in the Brazil-
ian Constitution and in Articles 3 and 4 of the Convention. 
The labour reform regulated employment contracts be-
tween workers and employers on an individual and private 
basis, without the participation of trade unions, which 
made workers vulnerable and put them in an extremely 
dangerous situation. Such disregard for trade unions and 
for collective bargaining allowed employers to carry out 
collective dismissals. In recent years, Brazilian worker or-
ganizations had been speaking out against anti-union prac-
tices. It could be a step backwards for trade unions as an 
institution worldwide if different countries were allowed to 
attack freedom of association and collective bargaining. 

The Worker member of the Bolivarian Republic of Vene-
zuela considered that the Brazilian labour reform, which 
permitted negotiations that undermined workers’ rights, 
was a step backwards because it left workers without pro-
tection and violated the Convention. It also allowed trade 
union membership to be terminated if the worker earned a 
wage that was at least two times higher than the ceiling for 
benefits from the general social security scheme. That 
could weaken the strength and unity of trade unions. In ad-
dition, the reform established the concept of an exclusively 
autonomous worker, which violated the right to organize 
and to collective bargaining. 

The Employer member of Mexico emphasized that the 
ILO recognized collective bargaining as one of the main 
means of freely and voluntarily establishing labour condi-
tions and other regulations through representatives ap-
pointed for the purpose. Collective bargaining was a bind-
ing instrument that placed an obligation on parties and en-
sured legal certainty. Unfortunately, before the labour re-
form in Brazil, collective agreements were continually sub-
ject to interference by the authorities which annulled them 
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on a recurring basis. The labour reform recognized and 
gave priority to collective bargaining within the framework 
of the Constitution, which established several fundamental 
rights that were inalienable.  

The Employer member of Guatemala thought that the new 
legislation responded to the need to strengthen collective 
bargaining, under the terms set out in Article 4 of the Con-
vention. The fact that the workers’ rights enshrined in the 
Constitution were the basis for negotiation was a strong 
guarantee of protection. Before the new legislation had 
come into force, a Constitutional Court judgment had ex-
pressly acknowledged the important role of collective bar-
gaining as a mechanism to adapt labour standards to differ-
ent sectors of the economy and different economic condi-
tions. He underlined the fact that, before the reform, gov-
ernment interference in the form of annulling terms agreed 
between the parties had been fiercely criticized and subject 
to complaints from Brazilian workers and employers. In 
2011, a major trade union in Brazil had proposed the adop-
tion of a collective agreement with the specific objective of 
ensuring that collective bargaining took precedence over 
the legislation. The reform allowed those who did not want 
to engage in collective bargaining to enjoy the protection 
of the legal system; those who did would have the oppor-
tunity to adapt legislation to better suit their circumstances, 
without prejudice to the considerable guarantees enshrined 
in the Constitution.  

The Worker member of Chile pointed out that, in many 
aspects, Brazilian legislation on freedom of association had 
been exemplary before the adoption of Act No. 13.467. He 
noted with concern the recent Act reforming the CLT, 
which was affecting compliance with the Convention. He 
observed with great concern that, in the name of allegedly 
defending employment, investment and economic growth, 
the country had resorted to the classic formula of denying 
workers their rights, thus violating the provisions of the 
Convention. He recalled that inequality was the most sig-
nificant challenge of the century and possibly in the history 
of humanity, and that collective bargaining, with strong 
trade union protagonists, could contribute to establishing a 
path towards equitable and comprehensive growth that 
would also allow for such inequality to be reduced. To that 
end, the Committee should urge the Government to comply 
with the Convention, by revising the aspects of Act 
No. 13.467 that were not in line with it, with the aim of 
promoting free and voluntary collective bargaining and 
sustainable development goals. 

The Employer member of Spain said that the reform of 
Brazil’s labour legislation had highlighted the fact that col-
lective negotiation took precedence over ordinary law, 
which, because it was so rigid, had left workers and em-
ployers very little room for manoeuvre prior to the reform, 
leading to many disputes. Modernizing labour law had 
strengthened collective bargaining, in line with the Con-
vention. Enterprises and workers, represented by the un-
ions, could negotiate and agree working conditions suited 
to the specific reality of different sectors, regions and en-
terprises. He emphasized that the law did not make collec-
tive bargaining compulsory; it was based on the independ-
ence and free will of the parties. 

An observer representing the Latin American Association 
of Labour Lawyers highlighted the seriousness of the case 
and its importance for the effective enforcement of the ILO 
supervisory system. She emphasized the role of collective 
negotiation as a mechanism for redressing the inequalities 
present in the relationship between an employer and a 
worker. The need for international minimum standards was 
based on that premise. International standards were also a 
result of negotiation processes and took precedence over 
national law when it was less favourable to workers. The 
Brazilian labour reform that provided that individual agree-
ments prevailed over collective agreements represented a 

serious and unacceptable regression in terms of social 
rights, which had an impact in many countries, including 
in Latin America. 

The Employer member of Uruguay drew attention to the 
practice of initiating labour court proceedings in the region, 
which impaired collective bargaining and business man-
agement. The practice was bolstered by an inadequate legal 
framework. The Brazilian labour reform sought to find so-
lutions in cases of abuse, giving assurance to all social part-
ners on the implications of agreements. 

The Government member of Egypt noted the information 
provided by the Government representative on measures 
taken to comply with the Convention. She welcomed the 
efforts made to strengthen its labour legislation and bolster 
collective bargaining. She called on the Government to 
pursue its efforts to fully respect the Convention, and to 
avail itself of ILO technical assistance in that respect. 

The Employer member of Chile considered that the Com-
mittee of Experts had interrupted the reporting cycle with-
out any explanation, in order to carry out a hurried evalua-
tion of Act No. 13.467. It was clear that insufficient time 
had been allocated to evaluate the impact of the legislation 
in a serious and responsible manner. The comments of the 
Committee of Experts gave the Convention an interpreta-
tion that was not reflected in its Articles, as they considered 
that the general objective of promoting collective bargain-
ing implied reaching an agreement on labour terms and 
conditions that were more favourable than those estab-
lished in the legislation. Furthermore, such comments did 
not highlight the scope and detail of the labour rights pro-
vided for in the Brazilian Constitution, or all of the legal 
remedies available for workers to safeguard their rights. 
Article 4 of the Convention did not envisage any restriction 
on collective bargaining in the sense that it could only es-
tablish conditions that were more favourable than those 
laid down by the legislation. Quite to the contrary, it ex-
pressly provided for the possibility of adopting measures 
that were appropriate to national conditions. In a changing 
world, and in the face of new forms of employment, it was 
important for laws to safeguard the freedom of the parties 
to adapt to change and modernization. 

The Government member of Angola, highlighting the ties 
of friendship between the two countries, supported Brazil’s 
statement and considered that the Brazilian delegation’s 
oral statement indicated that the Government had fulfilled 
its obligations. 

The Employer member of Greece indicated that there had 
been a methodological error in the data on unemployment 
and informality in Brazil which had been referred to during 
the discussion. This was misleading the Committee. The 
relevant indicators released in May 2018 by the Brazilian 
Institute of Geography and Statistics made it clear that 
when the seasonality of economic activity was accounted 
for, the unemployment rate in Brazil had been reduced in 
2018 as compared to the same period of 2017, since the 
unemployment rate was reduced by 0.7 per cent repeating 
the trend recorded in the mobile quarter from January to 
March 2018. Furthermore, it was too early for an assess-
ment of the new legislation as it had still not been fully im-
plemented. The speaker considered that the labour reform 
had potential for growth in formal and quality jobs.  

An observer representing Public Services International 

(PSI) stated that she was also speaking on behalf of Educa-
tion International (EI), IndustriALL Global Union and the 
International Transport Federation (ITF). The possibility, 
by means of collective bargaining, to derogate from statu-
tory minimum rights breached the fundamental objective 
of the Convention, as well as Conventions Nos 151 and 
154. The speaker rejected the Government’s assertion that 
the Committee of Experts had erred in its interpretation, 
and expressed support for that Committee’s interpretation 
of Article 4 of the Convention and its technical comments. 
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The new section 611A of the CLT that allowed collective 
bargaining agreements to reduce the rights and protections 
afforded by labour legislation could have catastrophic con-
sequences for workers and trade unions. In the aviation and 
maritime sectors, such derogations could interfere and re-
duce sector-specific safety standards, including protections 
derived from technical ILO Conventions. The safeguards 
contained in section 611B of the CLT were not sufficient. 
It was also possible that collective bargaining would dero-
gate from the application of ILO Conventions. A recent de-
cision by the Superior Labour Court had contradicted the 
claim that the reform was a modernization of the labour 
legislation aimed at strengthening negotiations and unions. 
The Court had recently ruled on the illegality of a strike of 
oil workers and established a substantial daily fine for un-
ions that had failed to suspend the strike. That created a 
hostile environment that was not conducive to mature so-
cial dialogue. In December 2017, the President had vetoed 
Law No. 3831, regulating collective bargaining in the pub-
lic administration, which was an affront to Brazilian civil 
servants, particularly as Brazil had ratified Convention 
No. 151. Law No. 3831 had been built by consensus in the 
bipartite Chamber of Government and Public Servants of 
the Ministry of Labour and Employment and had been ap-
proved unanimously in the Federal Senate and the Cham-
ber of Deputies of Brazil. The labour reform also had direct 
consequences for the education sector relating to the pri-
vatization of secondary education and the minimum salary 
of teachers. Contrary to what had been indicated by the 
Employer member of Brazil, Act No. 13.467/2017 had not 
been preceded by a broad process of discussion. Brazilian 
trade unions had merely been informed of the proposed 
amendments. The ILO supervisory bodies had said that it 
was imperative that full and frank consultations take place 
on any question or proposed legislation affecting trade un-
ion and collective bargaining rights. Comprehensive labour 
law reform, in consultation with all social partners, was 
therefore necessary to bring the Brazil’s legislation into 
conformity with the Convention.  

The Government representative appreciated the leader-
ship, firmness and serenity of the Chairperson in conduct-
ing the work of the Committee and expressed his gratitude 
to the countries and speakers who had expressed their sup-
port to Brazil and to the importance of improving the su-
pervisory system for greater predictability, transparency 
and real tripartism. The Government had come prepared to 
dialogue and had presented technical arguments to prove 
the full consistency of the labour reform with ILO stand-
ards. The discussion had reinforced the belief that the de-
bate on the reform was premature and he reaffirmed his 
concern about the improper use of the mechanism to serve 
other purposes than the mandate and objectives of the Or-
ganization, which should remain technical, impartial and 
objective in order to keep its effectiveness and legitimacy. 
He then reacted to some of the points brought forward in 
the discussion, reiterating that the labour reform was the 
result of many years of discussions on labour market chal-
lenges in Brazil due to the shortcomings of the labour leg-
islation and to the malfunction of the labour courts. Such 
discussions had become even more urgent, in a context of 
hard economic crisis in recent years. The year 2016 had 
witnessed the highest unemployment rate ever recorded 
since the beginning of the series, in 1992, and an 82 per 
cent increase in the unemployment rate since 2012. The 
crisis had not been generated by the Government, which 
could not be held responsible for it, but the reform was part 
of the solution and was already producing results. Between 
January and April 2018, more than 310,000 formal jobs 
had been created, the largest volume in the previous five 
years. Although statistics had been presented to criticize 
the modernization of labour in Brazil, when comparing the 
quarter from February to April 2018 with the same period 

from 2017, the unemployment rate had fallen 0.7 percent-
age points, repeating the trend recorded in the mobile quar-
ter of January to March 2018, compared to the same quarter 
of 2017, when the reduction had been of 0.6 percentage 
points. He rejected claims that the reform made rights pre-
carious. He affirmed that the reform was fighting informal-
ity, the worst form of precariousness, and allowed for new 
forms of employment with all the legal guarantees and con-
stitutional rights, namely as it had increased by almost 
eight times the amount of the fine applied to companies 
failing to register their workers. With regard to article 444 
of the CLT, the Committee of Experts’ observation had no 
grounds as the Convention did not refer to individual con-
tracts; moreover, Act No. 13.467/2017 only foresaw the 
application of such provision in exceptional cases, for 
workers with a higher education degree and with incomes 
at least two times higher than the ceiling for benefits of so-
cial security. The legal provision aimed at stimulating ne-
gotiations to best address the particular situation of such 
workers, usually not foreseen in collective agreements. 
While the previous legislation had already allowed for the 
differential treatment of those workers, the labour reform 
had set objective criteria for ensuring the provision would 
only apply to those with negotiation capacity, without prej-
udice to their rights. The reform had not weakened the un-
ions, as the union contribution had not been eliminated and 
could still be deducted with the agreement of the worker or 
company. To promote the independence of trade unions 
from state funding, in line with the Convention, the obliga-
tion of every worker to contribute to a trade union had been 
abolished, but Brazilian unions could still rely on other 
sources of financing permitted by law. He also rejected that 
the reform had taken place without consulting workers, as 
a series of debates had been organized by the previous Min-
ister of Labour, who had met in December 2016 the six 
main trade union confederations (centrais sindicais) and 
representatives of the major employers’ confederations, to 
discuss the proposal prepared by the Ministry of Labour, 
which had subsequently been forwarded to the National 
Congress. During the legislative process in 2017, 17 public 
hearings, seven regional seminars and more than 40 meet-
ings with interested stakeholders had been held in Parlia-
ment and in different States, leading to the approval of the 
Bill by a significant majority in Congress and later in the 
Senate. The labour reform Bill had received 1,340 amend-
ments, one of the largest numbers in the entire history of 
the Brazilian Parliament. Of the 452 amendments accepted, 
62 had been authored by opposition parliamentarians. 
Amendment number 150, which had been accepted, pro-
posed the possibility to bargain collectively on daily hours 
of work, within the constitutional limits, the protection 
against unjustified dismissal in the event of reduction of 
hours of work and/or salary among other measures related 
to the strengthening of collective bargaining. The author of 
the amendment had underlined that it “resulted from the 
valuable contribution of the combative National Confeder-
ation of Commerce Workers (CNTC)”, demonstrating the 
effective participation and acceptance of suggestions from 
workers. With regard to representation in the workplace, it 
had been a historical demand of the Brazilian trade union 
movement, foreseen for nearly 30 years in article 11 of the 
Constitution and regulated by the labour reform, in line 
with the provisions of ILO Convention No. 135. Workers’ 
representatives in the company did not compete with the 
mandate of the unions. The number of collective agree-
ments had been dropping since 2016, which suggested that 
it was more related to the effects of the economic crisis 
than to the labour reform. In addition, the same study 
quoted by the workers’ representative indicated that there 
had been a qualitative change in the agreements signed, 
which evidenced the expansion of the scope of bargaining 
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and the concern to improve the representation at the work-
place. Concerning pregnant women, the new rule had been 
designed to prevent discrimination in hiring women; it had 
been formulated by health workers’ unions and defended 
by the female Congressional Caucus, and guaranteed the 
protection of maternal and infant health. Regulatory Stand-
ard No. 15 had a broad definition of an unhealthy work-
place which included, for example, hospitals and airports, 
and the rule remained the protection of pregnant women. A 
12-hour working day was only permitted if followed by 
36 hours of compulsory rest, which, at the end of the week 
and month, represented less hours worked with no reduc-
tion in wages. The Committee of Experts had also made a 
serious mistake by considering that the law excluded the 
possibility of independent contractors to form unions and 
engage in collective bargaining. That was provided for in 
article 511, which dealt with trade union organizations and 
had not been altered by the new law. The purpose of article 
442B was simply greater conceptual clarity and certainty 
about the elements that characterized the employment re-
lationship, in line with ILO Recommendation No. 198, and 
as defined by article 3 of the CLT, unchanged by the re-
form. The Government representative rejected the Com-
mittee of Experts’ comment that the Convention should ap-
ply to autonomous workers, since it did not provide a defi-
nition of “worker” for the purposes of application of the 
Convention, and the new legislation did not change the 
characterization of employment already present in the 
CLT. The Government had worked constructively and in 
respect for the common interest of all members of the Com-
mittee despite the shortcomings of the current process. He 
reiterated the call for all members to engage in an urgent, 
collective and effectively tripartite effort to reform the 
standards supervisory system. 

The Employer members expressed appreciation for the 
detailed information provided by the Government repre-
sentative, including with regard to the consultations that 
had taken place in connection with the labour law reform, 
and on the nature of the reform. Certain aspects of the dis-
cussion in the Committee had fallen outside the appropriate 
scope of the discussion on the application of the Conven-
tion. The Employer members were not able to conclude 
that Brazil was in violation of its obligations under the 
Convention as a result of the labour law reform. Modern-
izing labour law could be a difficult process leading to 
change and uncertainty. The discussion of the case had 
been premature. Article 4 of the Convention required the 
Government to encourage and promote voluntary negotia-
tion between employers and workers’ organizations, with 
a view to the regulation of terms and conditions of employ-
ment by means of collective agreements. That obligation 
should guide the consideration given to the information 
provided by the Government. With respect to the labour 
law reform, a mechanism that allowed collective agree-
ments to prevail over provisions of law could be seen as 
promoting collective bargaining in law, by extending the 
scope of collective bargaining while also ensuring that the 
floor of rights in the Constitution remained respected. It 
could not constitute a violation of the obligation to promote 
voluntary bargaining in law. There was also no information 
available to support the assertion that the reform consti-
tuted a violation of the Convention in practice. There had 
been no objective assessment of the impact of the reform 
on the labour market and on collective bargaining. Evi-
dence was therefore required in order to assess the impact 
it had had on the social partners’ ability to engage in col-
lective bargaining. The issue of the relationship between 
individual contracts and collective agreements could be 
further examined by taking into account the Employer 
members’ view that workers also had contractual freedom 
and could not be bound by a collective agreement against 
their will. The issue of an individual contract prevailing 

over national legislation was not within the scope of the 
application of the Convention. Certain other issues that had 
been raised during the discussion, such as maternity pro-
tection, were also not within the appropriate scope of the 
discussion. The Employer members encouraged the Gov-
ernment to provide information on the content and applica-
tion of the labour law reform, in particular with respect to 
the extent to which the collective bargaining partners had 
made use of the possibility of negotiating collective agree 
which workers had made use of the possibility to adopt in-
dividual contracts prevailing over collective agreements. 
The Employer members noted the Government’s indica-
tion that the views of the Committee of Experts on autono-
mous or self-employed workers had been inaccurate. Ac-
cordingly, more information on the effect of the extension 
of the definition of an autonomous worker should be pro-
vided by the Government, as well as information on the 
impact it had had on the ability of those workers to repre-
sent their interests. The Employer members concluded by 
encouraging the Government’s continued commitment to 
international labour standards, in cooperation and consul-
tation with the national workers’ and employers’ organiza-
tions.  

The Worker members expressed their deep disappoint-
ment at the remarks of the Government representative de-
scribing trade unions as political instruments, which would 
had done little to advance the rights of workers. The right 
to freedom of association was a prerequisite for the right to 
organize and bargain collectively. Regarding remarks on 
the ability of the Committee of Experts to assess Brazilian 
legislation taking into account the context of the country, 
they recalled that members of the Committee of Experts 
were appointed by the ILO Governing Body and that they 
were eminent legal experts from all regions of the world. 
They reiterated their deep respect for the work of that Com-
mittee. They also recalled that document D.1 on the work-
ing methods of the Conference Committee had been 
adopted by unanimous tripartite consensus. Governments 
had ample opportunity to participate in the Conference 
Committee and to complement the information included in 
the report of the Committee of Experts. They stressed that, 
as recalled in the preparatory work to Convention No. 154, 
collective bargaining was a process intended to improve 
the protection of workers provided for by law. As recog-
nized in the ILO Constitution, in the Declaration of Phila-
delphia, in the 1998 Declaration on Fundamental Princi-
ples and Rights at Work and in the 2008 Social Justice Dec-
laration, collective bargaining contributed to the establish-
ment of just and equitable working conditions and other 
benefits, and thereby to social peace. That could not mean 
going below statutory minimum protections. That principle 
was well supported throughout many jurisdictions. For ex-
ample, the Court of Justice of the European Union had es-
tablished that collective bargaining agreements fell outside 
the scope of competition law provided that those agree-
ments seek to adopt measures to improve conditions of 
work and employment. The European Court had even ex-
tended this principle in order to protect the right of workers 
who were falsely classified as self-employed to bargain 
collectively. The Worker members were deeply worried 
about the extensive and structural reform of the collective 
bargaining system adopted in 2017 and its grave conse-
quences on the enjoyment and realization of the fundamen-
tal right to collective bargaining for workers in the country. 
In undertaking that reform, the Government had failed to 
duly take into account prior comments of the Committee of 
Experts in this regard. The social partners had merely been 
informed of those permanent and far-reaching changes, 
which would effectively lead to the breakdown of indus-
trial relations. A comprehensive legislative reform process 
had to be undertaken in order to reverse the devastating 
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changes made. The Government should ensure that the leg-
islation was in full conformity with Article 4 of the Con-
vention. The legislative provisions with respect to the gen-
eral possibility, by means of collective bargaining, to re-
duce the rights and protections afforded by the labour leg-
islation for workers, had to be revoked. Moreover, the pro-
visions permitting individual derogations from the law and 
from collective agreements for workers with a higher edu-
cation diploma and earnings above a certain limit had to be 
repealed. The definition of an autonomous worker had to 
be revised to ensure that misclassified workers were not 
excluded from their right to organize and to bargain collec-
tively. Given the absence of effective tripartite consulta-
tions during the legislative reform process, the Worker 
members urged the Government to engage the social part-
ners in genuine negotiations within the framework of the 
national tripartite body. In this regard, they called on the 
Government to avail itself of ILO technical assistance in 
order to develop a time-bound roadmap for legislative re-
form. The Government should also accept a direct contacts 
mission before the next International Labour Conference in 
order to assess progress made. Finally, they believed that it 
was crucial that the case be included in a special paragraph 
of the report. 

Conclusions 

The Committee took note of the written and oral infor-

mation provided by the Government representative and the 
discussion that followed. 

Taking into account the fact that the Committee of Experts 

examined this case outside of the regular reporting cycle, con-
sidering the Government’s oral submissions to the Committee 
regarding the labour law reform and its compliance with its 

obligations under Convention No. 98, and the discussion that 
followed, the Committee recommends the Government to: 

■ provide information and analysis on the application of 

the principles of free and voluntary collective bargaining 

in the new labour law reform; and 

■ provide information on the tripartite consultations with 

the social partners regarding the labour law reform. 
The Committee requests the Government to provide this in-

formation to the Committee of Experts before its November 
2018 session.  

The Government representative noted that a clear major-
ity of Committee members had undeniably expressed crit-
icism for the working methods of the Committee of Experts 
on the Brazilian case. He urged the Committee of Experts 
and the Conference Committee to give full consideration 
to this important fact. The examination of the Brazilian 
case was in breach of the most basic principles of due pro-
cess. A system allowing for this to happen, with no effec-
tive checks and balances, failed the purposes and objec-
tives of the ILO. It also impaired the necessary strong and 
shared perception by member states and social partners that 
the system should function in a fair and equitable way, 
based on the technical merits of the cases. The system had 
failed on all those accounts. Its reform was a matter of ur-
gency and necessity for the good of the Organization. His 
Government had presented robust arguments on the rele-
vance and timeliness of the labour law modernization, 
which was creating more jobs, formalizing important sec-
tors of the economy, preserving labour rights and promot-
ing collective bargaining in full compliance with the coun-
try’s international obligations and in particular Convention 
No. 98. While thanking the majority of the Committee for 
their parliamentary behaviour, the speaker regretted that 
some members had passed judgement on issues that had no 
bearing on the work of the Committee. This was yet an-
other example of the politicization of the Committee which 
should not be accepted. His country rejected any attacks on 
its institutions. Over the last two years, Brazil had faced a 

political crisis and an economic recession. It had imple-
mented important economic and labour reforms, enacted 
key legislation and promoted positive change. Democracy 
was alive, civil society was vibrant, political debate was in 
full force, the rule of law was in place and strong and the 
judiciary remained fully independent. As to the conclu-
sions agreed solely by the social partners, of which he had 
just been informed, they were yet another example of the 
flawed working methods of the Committee which lacked 
tripartite consensus. If information on the case was incom-
plete, this was not due to a lack of political engagement on 
behalf of his Government. It was rather a matter of reality 
imposing itself as the reform was only six months old and 
facts could not and, above all, should not be fabricated. 
Concerning the reference to consultations, the focus of the 
discussion should be the application of Convention No. 98 
and any issue pertaining to other conventions should evi-
dently be dealt with according to the relevant reporting cy-
cles. The speaker concluded by indicating that his Govern-
ment would examine the text of the conclusions that had 
just been submitted to him and, if appropriate, provide a 
response in due course. 

GREECE (ratification: 1962) 

A Government representative, Minister of Labour, Social 
Security and Social Solidarity, stated that the late submis-
sion of the country’s report had been due to human re-
sources constraints and administrative changes at the Min-
istry of Labour pursuant to ILO recommendations, under 
the ongoing technical assistance project on labour admin-
istration. Nevertheless, the Government had managed to 
submit all reports requested under article 22 of the ILO 
Constitution for 2017, along with the report requested un-
der article 19 and all questionnaires on the preparation of 
the items of the present session of the Conference, as well 
as the country’s response to the Committee of Experts’ 
comments regarding the application of the Freedom of As-
sociation and Protection of the Right to Organise Conven-
tion, 1948 (No. 87), due in 2018. She emphasized that the 
current Government had promoted collective bargaining 
and fostered social dialogue. The restoration of two key 
principles of collective bargaining (the extension principle 
and the principle of favourability) had been set as a top pri-
ority by the Ministry of Labour, since those had been sus-
pended by the previous government in 2011. Indeed, the 
Government had set collective labour rights at the epicen-
tre of its growth strategy, in order for workers to pursue, 
through negotiations, a fair share of the wealth produced. 
The Government had been involved in long and tough ne-
gotiations with its creditors, namely the European Institu-
tions and the International Monetary Fund (IMF), who 
strongly believed that a coordinated system of collective 
bargaining would hinder the country’s return to growth and 
prevent unemployment from dropping. Finally, the Gov-
ernment’s persistence to restore the system of collective 
bargaining had been successful, after many months of ne-
gotiations. Legislation, entering into force in August 2018, 
had already been adopted, restoring the two abovemen-
tioned fundamental principles. The speaker considered 
that, even more important than the legislation itself, was 
the political mobilization that had taken place on the issue 
in 2017, and during the negotiations with the country’s 
creditors for the need to restore the collective bargaining 
system. Under the second round of negotiations, labour 
market issues had been strongly debated, due to efforts to 
address the points raised by the Committee of Experts. The 
Government had been supported by the International Trade 
Union Confederation (ITUC), the European Trade Union 
Confederation (ETUC), several members of the European 
Parliament, the President of the European Commission and 
the ILO. The issue of collective bargaining had become 
emblematic, identified as part of the core of the European 
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social model and it was therefore surprising that, after such 
efforts, the Government had been called upon to provide 
explanations for the violation of the Convention. For the 
past eight years, Greece had been under successive Eco-
nomic Adjustment Programmes, a funding package from 
the Troika, consisting of the European Commission, the 
European Central Bank (ECB) and the IMF. As part of the 
conditions for receiving funding, the country had signed a 
Memoranda of Understanding (MoU) with the above cred-
itors, under the terms of undertaking specific legislative, 
economic and political reforms. The reform package had 
been applied from 2010 to 2014 and aimed at reducing la-
bour costs, not only by wage cuts, but also by imposing 
general restrictions on labour rights. In order to achieve the 
required internal devaluation, a number of severe measures 
had been adopted during that period, dismantling core ele-
ments of the Greek employment protection system. The re-
sult was severe deregulation of the labour market and of 
the legal framework, leading to violations of the Conven-
tion. More specifically, the reforms adopted in 2011 had 
led to the abolition of the extension and favourability prin-
ciples, as well as to limitations on the time extension and 
after-effect of collective agreements. As a result, collective 
bargaining had stopped being a reality in the country. Bar-
gaining coordination had dropped, earning inequality and 
low-pay incidence had increased significantly. At the same 
time, bargaining coverage had declined from approxi-
mately 85 per cent to less than 30 per cent of the workforce. 
Individual contracts without the protection of collective 
bargaining had been the largest share of the working pop-
ulation’s employment reality. Accordingly, real annual sal-
aries had decreased by 18 per cent and part-time work rose 
by 28 per cent. However, those policies had not been able 
to effectively contain rising unemployment, which had 
reached 27.9 per cent in general and around 60 per cent 
among the youth. The Greek system of collective bargain-
ing had experienced a “disorganized decentralization”. 
Trust among the social partners, and between the social 
partners and the State had been considerably and nega-
tively affected. That had been the reality that the Govern-
ment had tried to reverse, in 2015, when a change of para-
digm had taken place in Greece with a new Government 
focused on social rights. The new Government’s objective 
had been to alleviate the major humanitarian crisis that had 
led to the collapse of the Greek society between 2010 and 
2014, and to pursue the recovery of the economy by reduc-
ing the high unemployment rate and empowering the work-
force. The above negotiations had indeed resulted in the 
restoration of the extension of collective agreements and 
the favourability principle. As already noted, the restora-
tion of those principles had been legislated since May 2017 
and would enter into force in August 2018. The last tech-
nical details had been agreed upon with the social partners 
recently, leaving no doubt that collective bargaining would 
be reinstated in the country in August 2018.  

Moving on to the issue regarding the arbitration system 
in Greece, she recalled that arbitration had always been a 
part of the Greek legal framework for resolving collective 
disputes. Article 22, paragraph 2, of the Greek Constitution 
provided that the general working conditions shall be de-
termined by law, supplemented by collective agreements, 
and when free collective bargaining failed, by rules deter-
mined by arbitration. Since 1990, that system had been en-
trusted to an autonomous organization called Organization 
for Mediation and Arbitration (OMED), governed fully by 
the social partners. The Government was aware that the 
Committee of Experts had stated many times that the right 
of unilateral recourse to arbitration had not been considered 
compatible with the Convention. Nonetheless, the specific 
requirements of the Greek Constitution, as well as the re-
peated rulings of the Greek Supreme Courts, had to be re-
spected by the Government. The Supreme Courts had ruled 

that the Convention’s provisions and guidelines had al-
ready been implemented through the provisions of the 
Greek Constitution for free bargaining and arbitration and 
that there was no issue with respect to compatibility. In 
2012, when the former Government had tried to abolish the 
unilateral recourse to compulsory arbitration, the full ple-
nary of the Council of State had cancelled, in 2014, the 
abolition, ruling that it contradicted the provisions of the 
Greek Constitution. Furthermore, according to ruling No. 
2307/2014 in Greece: (a) the establishment of an arbitra-
tion system was a constitutional obligation; (b) unilateral 
recourse to arbitration was also a constitutional right; and 
(c) the scope of arbitral decisions should cover all issues 
that could be negotiated during collective bargaining and 
could not be limited only to the determination of wages. 
Pursuant to those constitutional obligations, the existing le-
gal framework provided that the right of unilateral recourse 
to arbitration was only given to either party when: (i) the 
other party refused to participate in the mediation process; 
or (ii) after the submission of the mediator’s proposal. That 
meant that the right could only be exercised when all pos-
sibilities for free negotiations had been exhausted. In addi-
tion, a number of other provisions also restricted the role 
of arbitration in order to foster free collective bargaining, 
such as the establishment of a second degree arbitration (on 
appeal). That appeal would be examined by a five-member 
Commission, consisting of two arbitrators, two Supreme 
Court judges (from the Council of State and Areios Pagos) 
and one Counsellor of the Legal Council of the State. 
Moreover, mediators’ proposals as well as arbitral deci-
sions had to be fully justified and documented. Further, the 
judicial control of arbitral decisions had been increased and 
strengthened. Finally, in light of the provisions of the Con-
vention, as well as the requirements of the Greek Constitu-
tion, the Government had recently initiated a tripartite dia-
logue on the basis of an independent expert’s study on me-
diation and arbitration in collective bargaining. Following 
the tripartite dialogue, the Ministry of Labour was planning 
to introduce further amendments to arbitration, with a view 
to further enhancing free bargaining and good-faith nego-
tiations between the parties and strengthening the media-
tion procedure. Through such amendments to the media-
tion procedure, free collective bargaining was expected to 
be further enhanced and arbitration would be limited to 
playing a supplementary role, in line with the Committee 
of Expert’s recommendations, while preserving the consti-
tutional particularities of Greece. She concluded by em-
phasizing the importance that the current Government gave 
to collective bargaining and to social dialogue. Under ex-
tremely hard conditions, the Government was reinstating a 
coordinated system of collective bargaining and guarantee-
ing the necessary legal requirements to foster social dia-
logue.  

The Worker members regretted that the Government had 
failed to discharge its reporting obligations, which was a 
sine qua non condition for the effective monitoring of the 
application of ILO standards. Referring to the observation 
of the Committee of Experts, they recalled that, bearing in 
mind that small enterprises were in the majority in the 
Greek labour market, abandoning the favourability princi-
ple (Act No. 3845/2010), taken together with the possibil-
ity for “associations of persons” to conclude a collective 
agreement at enterprise level, even if the association was 
not a trade union (Act No. 4024/2011), had seriously detri-
mental effects for the whole basis of collective bargaining 
in the country. The figures cited in the report of the Com-
mittee of Experts were enlightening in that respect: of the 
409 collective agreements concluded in 2013, 218 had 
been concluded by associations of persons and only 191 by 
trade unions. The right to collective bargaining guaranteed 
in Article 4 of the Convention was a right intended for 
workers’ organizations, and it was clear that associations 
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of persons were not workers’ organizations in the proper 
sense. When the Committee of Experts had made observa-
tions previously, the Government had explained that an as-
sociation of persons was created independently of the total 
number of workers and for a specific period of time; that 
three-fifths of workers at the enterprise level at least were 
required to create such an association; and that those work-
ers were protected against anti-union dismissal and could 
take strike action. The Worker members did not consider 
those explanations very convincing. Admittedly, Collec-
tive Agreements Recommendation, 1951 (No. 91), pro-
vided that, in the absence of workers’ organizations, the 
representatives of the workers duly elected and authorized 
by them in accordance with national laws and regulations 
could conclude collective agreements. However, the pre-
paratory work for that Recommendation showed that the 
possibility had been included so as to take into account the 
situation in countries where trade unions were not suffi-
ciently well developed and to ensure that the principles set 
out in the Recommendation could be applied in those coun-
tries. Greece was certainly not a country where trade un-
ions were insufficiently well developed, and its national 
legislation provided that the representation of workers in 
small and medium-sized enterprises (SMEs) was through 
sectoral unions. They also referred to the Collective Bar-
gaining Convention, 1981 (No. 154), ratified by Greece, 
Article 3(2) of which provided that appropriate measures 
shall be taken, wherever necessary, to ensure that the exist-
ence of non-union representatives was not used to under-
mine the position of the workers’ organizations concerned. 
There were three consequences of that: (i) ILO principles 
and standards implied that States were required to promote 
and develop collective bargaining; (ii) such bargaining 
must be carried out at a level that allowed the participation 
of workers’ organizations; and (iii) the fact of providing in 
law that enterprise-level agreements could derogate from 
sectoral and national agreements, in a context where trade 
unions were not present at the enterprise level, constituted 
a violation of ILO Conventions and Recommendations. 

They underlined that the Committee on Freedom of As-
sociation had observed, in cases concerning Spain and 
Greece, that “the elaboration of procedures systematically 
favouring decentralized bargaining of exclusionary provi-
sions that are less favourable than the provisions at a higher 
level can lead to a global destabilization of collective bar-
gaining machinery and of workers’ and employers’ organ-
izations and constitutes in this regard a weakening of free-
dom of association and collective bargaining contrary to 
the principles of Conventions Nos 87 and 98”. It was there-
fore the responsibility of the Government to take the ap-
propriate measures for the effective promotion of the right 
to collective bargaining with workers’ organizations. Re-
garding recourse to the compulsory arbitration procedure, 
they considered that the nature of the current system had 
the effect of strengthening the position of employers by al-
lowing them not to participate in the dispute settlement 
procedures. The Government was therefore requested, in 
the response it would provide to the decision of the Council 
of State deeming the suppression of the unilateral recourse 
to arbitration unconstitutional, to adopt an approach con-
sistent with the restoration of effective collective bargain-
ing machinery. With respect to the issue of protection 
against anti-union dismissal raised in the Committee of Ex-
pert’s observation, they considered that it fell within the 
scope of the implementation of flexible forms of work 
(flexibility in the power of enterprise management to ter-
minate full-time employment contracts, the unilateral im-
position of reduced working hours, the longer period for 
the authorized use of temporary agency work, the exten-
sion of the probationary period and of the maximum period 
for fixed-term contracts). All those measures made work-

ers more vulnerable to unfair practices and unjustified dis-
missal. It was therefore necessary for measures to be taken 
to ensure that workers benefited from adequate protection 
against discriminatory practices that undermined their 
trade union rights. In conclusion, they noted that the ques-
tion of the decentralization of collective bargaining and the 
role played by associations was not only the responsibility 
of the Government. They were conditional measures, or 
diktats, imposed on Greece since 2010 in the negotiations 
with the European Commission, the European Central 
Bank and the IMF. It should be noted that the completion 
of the adjustment programme in no way implied the end of 
the conditional measures imposed by the creditors, who 
had reaffirmed that Greece would remain under strict sur-
veillance. The examination of the case offered an oppor-
tunity for the Worker members to recall that the logic of 
austerity, with all its dramatic consequences on workers 
and societies, was incompatible with the fundamental 
standards and principles of the ILO.  

The Employer members stated that they shared the con-
cern of the Worker members and of the Committee of Ex-
perts that the Government had not submitted a report to the 
Committee of Experts in time for that Committee to fully 
consider the issue. That limited the Conference Commit-
tee’s ability to consider recent information. The Conven-
tion required that measures appropriate to national condi-
tions be taken to encourage and promote the full develop-
ment and utilization of machinery for voluntary negotiation 
between employers or employers’ organizations and work-
ers’ organizations, with a view to the regulation of terms 
and conditions of employment by means of collective 
agreements. Referring to the decision of the Council of 
State on the unconstitutionality of the provision in Act 
No. 4046 of 14 February 2012 providing for the suppres-
sion of unilateral recourse to compulsory arbitration, the 
Employer members indicated that the Government ap-
peared to be encouraging the use of compulsory arbitration 
as a replacement for voluntary negotiation. The Committee 
of Experts had noted the issues raised by the Hellenic Fed-
eration of Enterprises and Industries (SEV) and its concern 
regarding the Government’s insistence in keeping regula-
tions allowing unilateral recourse to compulsory arbitra-
tion to circumvent collective bargaining. The Employer 
members expressed their concern that no response had 
been provided to the concerns raised by the SEV. The Em-
ployer members expressed surprise that the Government 
had indicated that one of its top priorities was the restora-
tion of a collective bargaining system, as the Government 
had also indicated that arbitration had always been a part 
of the Greek legal system, even if the Committee of Ex-
perts had made numerous observations that a system of 
compulsory arbitration did not meet the obligation under 
the Convention. The Government had stated that it consid-
ered the decision of the Council of State in light of the 
Greek Constitution. The Government’s statement appeared 
to imply that it had discharged its obligations under the 
Convention, as a result of recent amendments, and that the 
onus then fell on workers’ and employers’ organizations. 
Compulsory arbitration had a distortionary impact on the 
labour market and could materially affect the outcome of 
negotiations. In 1978, the mission report of the Interna-
tional Programme for the Improvement of Working Condi-
tions and the Environment (PIACT) concerning Greece 
had stated that systematic recourse to compulsory arbitra-
tion resulted not only in excluding the establishment of a 
tradition of dialogue between the social partners, but also 
in deterring the labour organizations from designing pol-
icy. The prediction that systematic recourse to compulsory 
arbitration would stifle collective bargaining had been ac-
curate.  

The Employer members disagreed with the Worker 
members’ assertion that the status quo favoured employers 
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in the country. However, they agreed that the Government 
should reinstate effective collective bargaining mecha-
nisms. Legislative provisions that allowed either party to 
unilaterally request compulsory arbitration for the settle-
ment of a dispute or collective agreement did not promote 
voluntary collective bargaining, stifled collective bargain-
ing and were contrary to the Convention. The Employer 
members urged the Government to ensure that neither a de-
cision of a national court nor any legislative amendments 
imposed compulsory arbitration for the settlement of dis-
putes or collective agreements as the normal course. They 
further called on the Government to discuss the existing ar-
bitration system with the social partners with a view to 
achieving compliance with international labour standards. 
Full and robust social dialogue with workers’ and employ-
ers’ organizations at the national level was necessary to re-
solve the concerns identified on the use of compulsory ar-
bitration, including its scope. Lastly, the Employer mem-
bers called on the Government to take immediate measures 
in that respect and to provide a full report on the measures 
taken to the Committee of Experts in advance of its session 
in 2018.  

The Worker member of Greece expressed appreciation for 
the support provided by the ILO in supervising compliance 
with labour standards and providing technical assistance 
and noted that the Government had not resolved human re-
sources issues in the country leading to non-compliance 
with its ILO reporting obligations. Collective bargaining 
destabilized by repeated statutory limitations had still not 
been effectively restituted and the significant interventions 
in the voluntary nature of collective bargaining and in the 
principle of the inviolability of freely concluded collective 
agreements, raised by the Committee on Freedom of Asso-
ciation, had not been effectively addressed. A number of 
issues were at stake, including the statutory infringement 
to set the minimum wage at poverty levels and further re-
duce it for young workers; the evisceration of the National 
General Collective Agreement (NGCA) by removing the 
right of its signatory social partners to bargain collectively; 
erosion of sectoral collective bargaining; annulment of fun-
damental principles protecting terms of pay and work, such 
as the extension of collective agreements and the favoura-
bility principle; and conferral to non-elected associations 
of persons the ability to conclude binding enterprise-level 
agreements. Those measures had deprived the social part-
ners of the fundamental right and means to advance and 
defend their economic and social interests, resulting in a 
decline in collective bargaining coverage from over 80 per 
cent of the workforce to just over 30 per cent. Furthermore, 
successive measures had wiped out remaining institutional 
safeguards that had been ensuring a level playing field in 
labour markets, bearing upon collective dismissals, pen-
sion cuts and the right to strike, and the authorities had ig-
nored the strong appeal by the Committee on Freedom of 
Association to review, with the social partners, all the con-
tested measures and their impact. To address the adverse 
cumulative impact of the measures on the exercise of the 
right to bargain collectively and conclude collective agree-
ments, it was necessary to ensure the unequivocal compli-
ance of domestic law and practice with the Convention and 
the national constitutional order. Although the adoption of 
section 5 of Act No. 4475/2017, reinstating the extension 
of collective agreements and the favourability principle, 
was welcomed, the Government had undertaken to stream-
line and codify existing labour law which implied the con-
solidation and perpetuation of all prejudicial legislation 
since 2010, including provisions that overtly violated the 
Convention. With regard to the arbitration procedure, the 
Government did not fully comply with the decision of the 
Plenary of the Council of State No. 2307/2014 and the na-
ture of the existing system was mainly subsidiary. The la-

bour market was fully deregulated, workers suffered sig-
nificant institutional disadvantage and abusive employer 
practices hindered the conclusion of collective agreements, 
for instance, employers avoided participation or denied 
their designation as an employer organization. In 2013, the 
Committee had requested the Government to establish a 
functioning model of social dialogue to promote collective 
bargaining but tripartite social dialogue had degenerated 
into a superficial fragmented procedure and any existing 
dialogue should be credited only to the social partners and 
the ILO. Consequently, the Committee was called on to: 
reaffirm previous recommendations and conclusions by the 
ILO supervisory bodies and request the tripartite review of 
the mentioned measures based on their impact assessment, 
with a view to rendering legislation and practice compati-
ble with the rights enshrined in the Convention; emphasize 
that collective bargaining institutions could not be effec-
tively restored without repealing all statutory interventions 
that violated the Convention, including associations of per-
sons, and section 2(7) of Act No. 3845/2010 derogating the 
scope of collective agreements; reiterate that public author-
ities should refrain from any interference restricting the 
right to free collective bargaining or impeding its lawful 
exercise; and renew its emphasis on the need to reinstate 
the standing and practice of tripartite social dialogue, urg-
ing the State to respect the autonomy and the representa-
tiveness of the social partners, as well as collective bargain-
ing outcomes. 

The Employer member of Greece recalled the two main 
issues discussed: firstly, enterprise-level collective agree-
ments and associations of persons and secondly, the issue 
of compulsory arbitration. With regard to the competence 
of associations of persons to represent workers at the level 
of an enterprise where a trade union did not exist, such 
measures were in full accordance with ILO standards, ac-
tively promoted collective bargaining and social dialogue 
and should therefore not be changed. Special regulations 
allowing trade union sections in small companies would, in 
the country’s specific context, be seen as a Government in-
tervention in the way workers organized of their own free 
will and there should thus be no legislative amendments, 
irrespective of whether a favourability principle existed in 
the laws or not. The existing system, to the extent that it 
included unilateral recourse to compulsory arbitration, had 
been found by ILO supervisory bodies to be against ILO 
standards. The arbitration system was dominant and central 
in Greek industrial relations but recourse to compulsory ar-
bitration stifled the development of collective negotiations 
and in practice caused an absence of industrial action and 
the development of collective bargaining. Although from 
an employer’s viewpoint, practically eliminating industrial 
action might appear as positive, near-zero strikes on salary 
issues was a symptom that the system had consistently pro-
vided easy solutions accommodating the workers’ side and 
constituted a fundamental distortion of the collective bar-
gaining environment. Such a distorted environment was 
one of the main reasons explaining why social dialogue be-
tween workers and employers had been almost non-exist-
ent in the past ten years. Act No. 4303/2014 adopted after 
the 2014 Council of State decision had reinstated compul-
sory arbitration but it was essentially the same as the pre-
vious laws that had been found by ILO bodies to infringe 
the Convention and the Government intended to keep it 
that way. However, even in the framework of that decision, 
the situation could be improved drastically by adjusting the 
scope of compulsory arbitration to be as close as possible 
to ILO standards. The proposal was for compulsory arbi-
tration to be accepted as the ultimate measure for resolving 
collective disputes strictly in the following cases: (1) where 
the employer was an entity belonging to the administration 
of the State where it provided essential services; (2) in sec-
tors of the economy where the resolution of a collective 
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dispute was necessary for reasons of public interest that 
was at risk at the moment of the dispute – apart from gen-
eral government and essential services, a collective dispute 
at the enterprise or occupational level could not be con-
ceived as putting at risk the public interest and compulsory 
arbitration should thus not be allowed for disputes at those 
levels; for sectoral, regional or national-level disputes, the 
risk of public interest should be proven, if it was to merit 
recourse to compulsory arbitration; (3) if one of the parties 
refused in bad faith to enter into negotiations; and (4) if 
negotiations had definitively failed and such failure had 
been proven by several cumulative conditions (at least one 
year had passed since the expiry of the previous collective 
agreement; the minutes of negotiations showed that one 
side refused to accept the realistic proposals of the other; 
and all means of union pressure had been used). Unilateral 
recourse to compulsory arbitration was thus not acceptable 
if strike action had not been undertaken to exert pressure 
on the employer. Although the proposal would not achieve 
full compliance with ILO standards, it could present signif-
icant improvement as an interim measure, until an oppor-
tunity arose to settle the matter at the level of the Constitu-
tion or its interpretation. Furthermore, substantial improve-
ments should be made in the existing framework of the 
OMED, including procedures to establish true representa-
tiveness for both sides of the dispute, strong safeguards for 
ensuring independence and professional qualification of 
arbitrators and mediators, standards for decisions to be ad-
equately substantiated concerning their economic impact 
and full-scale self-government of the OMED by the social 
partners regarding its administrative or legal setup, funding 
and internal processes of arbitration and mediation. In De-
cember 2017, the SEV had extended to the General Con-
federation of Greek Workers (GSEE) a formal invitation to 
discuss a brand-new arbitration system but since the GSEE 
had expressed the wish to return to the initial system that 
had existed before the crisis and to abolish the reforms of 
Act No. 4303/2014, which had brought back compulsory 
arbitration but had some marginal improvements over the 
old system, the discussion had not continued. As for the 
Government, it lacked any willingness to make the slight-
est move in the indicated direction, as demonstrated by the 
absence of any reference to the proposed changes in a tech-
nical document drafted with the country’s creditors, which 
thus represented an explicit demonstration by the Govern-
ment to continue flouting the Convention, as well as Con-
vention No. 154 for the foreseeable future. To conclude, 
the speaker suggested that if the Government was sincere 
about reviving collective bargaining, it should start by tak-
ing steps to comply with the Convention and if the workers 
believed in free collective bargaining as the main pillar for 
effective social dialogue, they should find the courage to 
denounce compulsory arbitration.  

The Worker member of the United Kingdom recalled that 
the ability for independent trade unions and employers to 
engage in free collective bargaining to defend and promote 
their members’ interest was a core value of the ILO. Effec-
tive collective bargaining systems ensured that workers 
and employers had an equal say in negotiations and that the 
outcomes were fair and equitable. It was deeply regrettable 
that labour law reforms introduced since 2010 at the re-
quest of Greece’s creditors and the Troika had led to the 
dismantling of collective bargaining machinery and signif-
icantly weakened the position of workers in the labour mar-
ket, depriving them of the institutional means needed to ad-
dress economic hardship. In 2012, the national minimum 
wage – which had previously been set by collective bar-
gaining, and had provided a safety net for low-paid work-
ers – was substantially reduced. The collective bargaining 
system had been seriously weakened with the removal of 
mechanisms for the extension of sectoral-level agreements 
and precedence being given to enterprise-level agreements. 

Reforms had also limited the duration and content of col-
lective agreements, as well as their effect on individual 
contracts after their expiry and imposed severe restrictions 
on the right for parties unilaterally to request arbitration. 
Those measures had discouraged free collective bargaining 
as they permitted employers to impose lower wages and 
worse working conditions and compelled trade unions to 
either accept employers’ terms or risk even greater salary 
losses and fewer negotiating rights. Moreover, there was 
no guarantee that lower salaries agreed at a sectoral level 
would not be further reduced through the proliferation of 
less favourable enterprise-level agreements. The disman-
tling of collective bargaining institutions, the accompany-
ing wage suppression and other austerity measures had had 
wide-ranging impacts, including a dramatic increase in the 
risk of poverty or social exclusion. Consequently, the 
speaker called upon the Government to refrain from inter-
fering with the collective autonomy of the social partners 
and reinstate the collective bargaining machinery as a mat-
ter of urgency. 

The Employer member of Spain indicated that non-com-
pliance of a Member State of the European Union with ILO 
standards for so many decades was worrying, not only for 
the Greek employers. The crisis of recent years had shown 
the interconnection between the economies of European 
countries. In periods of crisis it was all the more important 
for social partners to have a shared understanding of the 
problems in each country, as it was not possible to achieve 
results without such collective understanding and sharing 
the responsibility for the solution. The lack of a culture of 
effective collective negotiations was probably one of the 
reasons for the delay in approving structural reforms. So-
cial dialogue could not be built instantaneously but needed 
preconditions and was based on the gradual building of 
mutual trust and respect among social partners engaging in 
continuous exchanges through collective negotiations. 
True social dialogue would be beneficial both to the Greek 
economy and to other partners in the European Union. 
Moreover, compulsory arbitration was contrary to the ac-
quis communautaire. The ETUC had reiterated that the re-
quirement for compulsory arbitration to be abolished raised 
no misgivings and that its abolition would bring the situa-
tion in line with ILO Conventions and the European Social 
Charter. In conclusion, there was support for the proposals 
of the SEV to urge the Government to comply with ILO 
and European standards. 

The Worker member of Germany indicated that the re-
forms adopted by Greece since 2010 had been in conflict 
with the Convention. Under pressure from the Troika, the 
Government had weakened the validity of the NGCA and 
replaced negotiations of the social partners on minimum 
wage setting by legislation. The Government had also 
eliminated the favourability principle and weakened enter-
prise collective agreements. The negotiating position of the 
independent trade unions had been undermined by allow-
ing associations of persons to act and negotiate as workers’ 
representatives. The devastating effects of the decentrali-
zation of collective bargaining were undeniable. Enterprise 
collective agreements had become the predominant form 
of collective bargaining, accounting for over 90 per cent of 
all agreements in 2015. Almost half of them had been ne-
gotiated with associations of persons. The number of sec-
toral collective agreements had fallen from 65 in 2010 to 
only 12 in 2015. In view of the disproportionate number of 
small and micro-enterprises in Greece, coverage under col-
lective bargaining agreements had decreased from 85 per 
cent before the crisis to an estimated 10 per cent in 2016. 
Wage cuts were highest where negotiations were carried 
out at the enterprise level and with associations of persons 
rather than with representative unions. Dialogue through 
collective bargaining had become difficult or in some in-
stances had completely stopped. The continuation of that 
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situation put at risk collective rights and the democratic 
participation of workers. Therefore, the speaker called 
upon the Government to restore the institutional frame-
work as soon as possible, so that a functioning social part-
nership and free collective bargaining could be guaranteed 
at all levels, in particular at the enterprise and national lev-
els. Furthermore, the representation of workers’ interests 
by associations of persons instead of by trade unions 
should be legally prohibited. The speaker called on the 
Member States of the European Union to support Greece 
in re-establishing a peaceful society and rebuilding a dem-
ocratic and fair collective bargaining system.  

The Worker member of France considered it regrettable 
that the economic adjustment programmes implemented in 
Greece for a number of years had overlooked effective so-
cial dialogue, an observation shared by the Workers and 
Employers. Despite the repeated recommendations of the 
supervisory bodies, the only effective social dialogue for-
mats were those involving the presence of the ILO in the 
context of technical assistance. Bipartite agreements be-
tween workers and employers were quite simply ignored 
and measures relating to labour law and collective bargain-
ing had been taken without any consultation with the social 
partners. The social partners had clearly called for the 
re-establishment of social dialogue in the framework of an 
agreement on general collective bargaining in March 2018, 
a request that had already been made in joint statements in 
2015 and 2016. Although Greece had ratified the Tripartite 
Consultation (International Labour Standards) Convention, 
1976 (No. 144), the social partners were not even invited 
to work on the reports due from Greece. She called for the 
restoration of tripartite social dialogue in a structured 
framework, with procedures that respected the experience 
and knowledge of the social partners.  

The Employer member of France said that the question of 
compulsory arbitration in Greece should be examined in 
light of Conventions Nos 98 and 154, both of which had 
been ratified by Greece, as well as the Voluntary Concilia-
tion and Arbitration Recommendation, 1951 (No. 92), and 
the Collective Bargaining Recommendation, 1981 
(No. 163). Unilateral recourse to arbitration was a persis-
tent problem and was contrary to the fundamental princi-
ples of the ILO.  In brief, Greek legislation established the 
right to initiate a mediation process without the consent of 
the other party, and then an arbitration process, if a collec-
tive agreement was not concluded.  The arbitration award 
was then regarded as a collective agreement which had 
been concluded in the normal manner, even in the absence 
of agreement between the parties, and had the same bind-
ing effect as a collective agreement. He noted that there 
were evident legal inconsistencies between the above in-
struments and the national law, and emphasized that the 
Government had not responded to concerns expressed by 
the SEV that unilateral recourse to compulsory arbitration 
was stifling collective bargaining. It was time for the Gov-
ernment to take measures to ensure the conformity of the 
law with ILO Conventions, as history had shown that the 
compulsory arbitration system, by its very nature, under-
mined collective bargaining, which was a fundamental 
principle of social dialogue.  

The Worker member of Portugal also speaking on behalf 
of the Trade Union Confederation of Workers’ Commis-
sions (CCOO) and the General Workers’ Union of Spain 
(UGT-Y), stated that the labour market restructuring ex-
plicitly imposed by Greece’s creditors violated core ILO 
Conventions and deprived workers of institutional means 
to defend themselves and to bargain collectively. Com-
bined with a sizeable informal economy, the dismantling 
of collective bargaining magnified the negative cumulative 
impact on employment, exacerbated already existing dis-
parities and severely compromised the right to work. Sta-
tistics were provided on the unemployment rate in the 

country which, despite a recent decrease, amounted to the 
highest in the European Union. Unemployment was often 
long-term and touched over 1 million people, in particular 
young people, showing that it increasingly acquired struc-
tural characteristics. Furthermore, while full time jobs de-
creased, the number of part-time workers, rotation and shift 
jobs – the so called flexible forms of employment – in-
creased and such precarious jobs could not contribute to 
sustainable job growth. The deregulation of labour rela-
tions had thus led to the worsening of the basic protection 
indicators of employment and a dramatic increase of enter-
prise-level collective bargaining agreements.  

The Worker member of Sweden speaking on behalf of the 
ETUC, stated that the rule of law could only be upheld if 
member States complied with international legal standards, 
even in times of economic difficulties. The case concerned 
human rights. The collective bargaining system in Greece 
had been radically restricted and dismantled, leading to vi-
olations. Greek trade unions had taken various legal 
measures with a view to reinstating the industrial relations 
system and the right to collective bargaining as well as the 
guarantee and enforcement of agreements. As a result, 
since 2011, national courts, international supervisory bod-
ies and special procedures had identified violations of in-
ternational standards on human rights, including labour 
and social security rights. Such bodies had expressed deep 
concern regarding the impact of austerity measures and 
deep regret when their recommendations had not been fol-
lowed. Nonetheless, there had been no progress regarding 
respect in practice for the rights guaranteed in the Conven-
tion. That included the decision to establish the minimum 
wage by law without bargaining with the social partners 
and allowing enterprise agreements to be concluded with 
associations of persons that did not have guarantees with 
regard to elections and representativeness. The ETUC had 
criticised austerity measures and had expressed its solidar-
ity and support for the GSEE, asking the Government to 
proceed in full and frank dialogue with that Confederation. 
Human rights needed to be guaranteed and respected. The 
speaker concluded by urging the Government to take the 
necessary measures in order to comply with the Conven-
tion, including through amending its legislation.  

An observer representing Public Services International 
(PSI) and Education International (EI) regretted that once 
again the Government had not submitted its report to the 
Committee of Experts, thus avoiding its obligations under 
the ILO Constitution and Conventions. That prevented an 
honest discussion regarding the public sector, where the 
enforcement of the Memoranda of 2010 was having devas-
tating consequences. There were no collective bargaining 
agreements in the public sector in Greece, including in pub-
lic education. It was to be recalled that in Greece over 
95 per cent of schools were public and teachers’ salaries 
and working rights were determined by regulations of the 
Ministry of Finance and the Ministry of Labour. Equal 
rules applied to all public servants across all public sectors. 
All collective bargaining agreements had been abolished 
since the enforcement of the Memoranda of 2010 and re-
placed by individual contracts of employment. However, 
even before the enforcement of the Memoranda, the salary 
increases for all public servants were unilaterally decided 
by the State without any consultation. With regard to teach-
ers, some further increases had been given after large-scale 
strikes and mobilizations. But in the last one, the Ministry 
of Education had issued civil mobilization orders for teach-
ers, abolishing de facto their right to strike, a decision that 
had later been supported by the courts. Social dialogue did 
not exist anymore. For instance, while the Federation of 
Secondary School Teachers (OLME) participated in the 
National Council of Education and had to be invited in the 
Committee for Education Affairs of the Parliament to be 
consulted on every new legislative act put forth, the State 
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was not required to take into consideration the OLME’s 
views. In 44 years of union action some form of dialogue 
had been established between the union and the sole em-
ployer of public school teachers in Greece, the Ministry of 
Education. Yet, that dialogue could not be defined as “so-
cial dialogue” in the strict sense because it did not lead to 
an agreement between both parties. True social dialogue 
needed to be genuine, meaningful and effective.  

The Government representative reiterated that the exten-
sion principle and the principle of favourability that had 
been suspended since 2010 and 2011 respectively, would 
be restored in August 2018, after the exit from the eco-
nomic adjustment programme. Furthermore, it was not true 
that supervision would be strict after exiting the pro-
gramme; on the contrary, it would be limited only to the 
achievement of fiscal targets. In the current Government’s 
view, both principles were extremely important for a sta-
ble, effective and coordinated system of collective bargain-
ing, and that had been the reason for the Government’s in-
sistence on their restoration. The principles reversed the 
power imbalance between the parties; fostered social dia-
logue and incentivized the parties to engage in it; they uni-
fied rules and created a level playing field; they reduced 
income inequality and achieved a fair distribution of na-
tional income. Supplementary to the restoration of collec-
tive bargaining principles, a rise in minimum wage was un-
der way. Moreover, there were a number of economic/effi-
ciency benefits in having coordinated collective bargaining 
structures, such as reduction in transaction costs, higher 
productivity, lower unemployment and social peace. 
Hence, the re-establishment of an organized and fully func-
tioning system of free collective bargaining had always 
been and still remained at the core of the holistic growth 
strategy that the Government had drafted and presented to 
the Eurogroup the past month. The strategy was based on a 
model of socially fair and sustainable growth, in which so-
cial rights were prerequisites, not bottlenecks, to economic 
growth. To this end, she recalled the support the Govern-
ment had received in its efforts there had been the follow-
ing: (a) a joint statement by the European Commission 
President, Mr Jean-Claude Juncker, and the Greek Prime 
Minister in May 2015; (b) a press release statements and 
letters to the President of the European Commission by a 
number of members of the European Parliament in Decem-
ber 2016; (c) a statement by ETUC in 2016; and (d) a joint 
press release by ETUC and ITUC in 2017, whereas the Na-
tional Workers’ Confederation (GSEE) remained silent.  

Regarding the issue of unilateral recourse to compulsory 
arbitration, the Government planned to introduce some fur-
ther amendments to arbitration with a view to enhancing 
free bargaining and good-faith negotiations between the 
parties. The amendments included the following: (1) the 
mediator would have the ability to refrain from any pro-
posal, blocking temporally the path to arbitration, if it was 
reasonably believed that there was still room for negotia-
tion in good faith between the parties. In such a case, the 
parties would return to direct negotiations; and (2) unilat-
eral recourse to compulsory arbitration would be only per-
mitted: (i) to whichever party had come to mediation, if the 
other party had refused to participate; or (ii) to whichever 
party had accepted the mediator’s proposal, which the 
other party had rejected. The first condition penalized the 
party that had shown bad faith by refusing to participate in 
the mediation process, while the second ensured that the 
right of unilateral recourse to compulsory arbitration was 
only given to the party that had shown good faith and a 
consensual behaviour by accepting the mediator’s final 
proposal. She questioned the Employer members’ argu-
ment that arbitration undermined collective bargaining and 
pointed out that statistical data proved that mediation and 
arbitration had a supplementary role to collective bargain-
ing. Arbitral decisions in general represented only a small 

part of the total collective bargaining agreements. In par-
ticular, during the past 28 years the average rate of arbitral 
decisions had been 12 per cent. Since 2014, only 7.7 per 
cent of collective disputes had led to mediation and only 
2.3 per cent of them had been resolved with an arbitral de-
cision. Finally, over 55 per cent of the cases which had led 
to mediation and arbitration, had been resolved on the basis 
of consensus by the parties without the need of an arbitral 
decision. She also reiterated that the amendments to the ar-
bitration processes had been decided following extensive 
tripartite dialogue which had included the SEV. A few of 
the proposals submitted by the SEV had been taken on 
board, while the majority had been considered contrary to 
both the Greek Constitution and the Council of State’s rul-
ing previously mentioned. The Government was however 
proceeding to limit the scope of unilateral recourse to arbi-
tration. She concluded that the above proved the Govern-
ment’s goal, strategy and priorities to enhance workers’ 
bargaining power, increase their income and thus set the 
preconditions for a socially fair and inclusive growth. It 
was important that those preconditions had been set, as the 
Greek economy was entering a phase of strong recovery. 
Recession was behind and the country had returned to pos-
itive growth rates. The Government had taken all the 
measures for the new growth model to become a reality. It 
was now up to the social partners to use in good faith the 
tools given to them, and to proceed with collective agree-
ments that would serve social peace and promote social 
justice. 

The Employer members recalled that several speakers had 
highlighted the lack of social dialogue at the national level. 
They had noted with concern that the Government’s inter-
vention suggested a resistance to adopting measures to 
come into full compliance with the Convention with re-
spect to the issue of compulsory arbitration. The Employer 
members further reiterated their concern that the Govern-
ment had not submitted a report on the application of the 
Convention to the Committee of Experts. While statistical 
information had been provided to the Conference Commit-
tee, it was necessary that the information be submitted to 
the Committee of Experts. Referring to the obligation un-
der Article 4 of the Convention to encourage and promote 
the full development and utilization of machinery for vol-
untary negotiation, it was stated that the use of recourse to 
compulsory arbitration in the Greek system did not pro-
mote voluntary negotiation and that the Committee of Ex-
perts had repeatedly stated that regular and repeated re-
course to compulsory arbitration was not consistent with 
the obligations in the Convention. It was the Employer 
members’ position that compulsory arbitration was not 
compatible with Article 4 of the Convention, and that ex-
isting law and practice in Greece did not seem to be justi-
fied by any acceptable exception. Therefore, the Govern-
ment should introduce changes that banned unilateral re-
course to compulsory arbitration, in line with the require-
ments of the Convention. The Government’s reference to 
the ruling of the Council of State on constitutional obliga-
tions was not a complete answer to that issue. The Em-
ployer members urged the Government to re-establish 
without delay the ban on unilateral recourse to compulsory 
arbitration, requested it to report to the Committee of Ex-
perts on measures taken in that respect and to avail itself of 
ILO technical assistance in order to come into compliance 
with the Convention.  

The Worker members said that they wished to dispel any 
misunderstanding concerning recourse to compulsory arbi-
tration. They had not suggested that it was favourable to 
employers, but rather that the context and general situation 
of the Greek labour market was favourable to them. It was 
clear from the discussion in the Committee that the aim of 
compulsory arbitration in Greece was to make up for the 
inadequacies of the collective bargaining machinery. They 
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reiterated that a country such as Greece, in which the la-
bour market was composed essentially of small enterprises 
and where it had been decided to entrust collective bargain-
ing to associations of persons, was not ensuring this right 
effectively. While the Convention did not preclude collec-
tive bargaining from being carried out at different levels, 
the choice of the level of bargaining had to be left to the 
parties, and the authorities should not provide on a unilat-
eral and general basis that agreements concluded at lower 
levels could derogate from higher-level agreements. It was 
for the parties to decide whether or not to allow sectoral or 
enterprise agreements to derogate from general agree-
ments. Such a decision was therefore in itself subject to 
collective bargaining. When responding to the decision by 
the Council of State on compulsory arbitration, it was the 
responsibility of the Government to adopt a global overall 
approach involving the reintroduction of effective collec-
tive bargaining machinery.  The Government was also re-
sponsible for taking the necessary measures to protect 
workers against any acts of anti-union discrimination. This 
was of particular importance in view of the employment 
situation in Greece and the increase in flexible forms of 
work. The Committee needed to reaffirm the previous rec-
ommendations and conclusions of the ILO supervisory 
bodies and call for these measures to be reviewed immedi-
ately through a tripartite examination based on their impact 
assessment, with a view to bringing the legislative system 
and practice into conformity with the rights set out in the 
Convention. Finally, it was important to reiterate that the 
public authorities should refrain from any interference that 
might restrict the right to free collective bargaining or im-
pede the exercise thereof, and to re-establish as a matter of 
urgency the status and practice of tripartite social dialogue 
so as to demonstrate that the State respected the principle 
of collective autonomy, representativity and the outcome 
of collective bargaining. 

Conclusions 

The Committee took note of the oral statements made by 

the Government representative and the discussion that fol-
lowed.  

The Committee expressed concern regarding the Govern-

ment’s submission related to the compulsory arbitration sys-
tem and the decision of the Council of State concluding that 
the provision in Act No. 4046, which provided for the suppres-

sion of unilateral recourse to compulsory arbitration, was un-
constitutional. 

The Committee also expressed concern regarding the Gov-

ernment’s failure to provide a report to the Committee of Ex-
perts in time for its most recent session in November 2017. 

Taking into account the Government’s submissions and the 

discussion that followed, the Government was urged to: 

■ ensure that unilateral recourse to compulsory arbitra-

tion as a way to avoid free and voluntary collective bar-

gaining is employed only in very limited circumstances; 

■ ensure that public authorities refrain from acts of inter-

ference, which restrict the right to free and voluntary 

collective bargaining, or impede its lawful exercise; 

■ provide information on the number of collective agree-

ments signed, the sectors concerned and the number of 

workers covered by these collective agreements; 

■ provide information and statistics related to complaints 

of anti-union discrimination and any remedial action 

taken; 

■ avail itself of ILO technical assistance to ensure the im-

plementation of these measures; and 

■ report to the Committee of Experts on the implementa-

tion of these recommendations before its next session in 

November 2018. 

Taking into account the Government’s failure to meet its 
reporting obligations in 2017, the Committee urged the Gov-

ernment to comply with its reporting obligations to the Com-
mittee of Experts in the future. 

NIGERIA (ratification: 1960) 

A Government representative indicated that the Govern-
ment was fully committed to meet its obligations under the 
Convention. The allegations relating to anti-union discrim-
ination and impediment to collective bargaining were un-
founded. Employers and workers had the right to establish 
and join organizations of their own choosing in full free-
dom. The right to freedom of association and to organize 
derived from the Constitution and the Trade Unions Act. 
Such Act made the recognition of registered trade unions 
obligatory for employers whenever workers expressed 
their interest to join a trade union. The only categories of 
workers excluded from unionization were those engaged in 
essential services such as the Customs and Excise Depart-
ment, the Immigration Department, the Prison Services and 
the Central Bank of Nigeria. Those exclusions were due to 
national interests and security reasons. However, the Joint 
Consultative Committees established in those institutions 
protected the interests of the workers, who were often af-
forded better working conditions than those engaged in 
other sectors of the public service. On the issue of impedi-
ment to collective bargaining, trade unions or workers’ rep-
resentatives had the right to bargain collectively with their 
employers for the purpose of setting terms and conditions 
of work without any interference whatsoever by the Gov-
ernment. Moreover, the issue of prohibiting an employer 
from granting a general wage increase without the approval 
of the Minister as stipulated in section 19 of the Trade Dis-
putes Act, would be brought to the attention of the Tripar-
tite Technical Committee which was currently reviewing 
labour legislation. Yet, it was important to affirm that in 
practice, there were no restrictions whatsoever as to gen-
eral or percentage increases in wages by an employer. The 
national minimum wage was stipulated by law and the so-
cial partners needed to reach a consensus with the tripartite 
plus body before a minimum national wage could be fixed. 
The statutory requirement of depositing collective agree-
ments with the Federal Ministry of Labour was purely for 
record purposes and for monitoring their implementation. 
In relation to export processing zones (EPZs), trade unions 
were now fully operating and involved in the resolution of 
disputes. Trade unions operating in the EPZs included the 
Amalgamated Union of Public Corporations, the Civil Ser-
vice Technical and Recreational Services Employees 
(AUPCTRE), the National Union of Food, Beverage, and 
Tobacco Employees (NUFBTE), the National  Union of 
Hotels and Personal Services Workers (NUHPSW), the 
National Union of Civil Engineering, Construction, Furni-
ture and Wood Workers (NUCECFWW), the Petroleum 
and Natural Gas Senior Staff Association of Nigeria 
(PENGASSAN) and the Nigeria Union of Petroleum and 
Natural Gas Workers (NUPENG). 

The Employer members addressed the following issues 
raised by the Committee of Experts in 2010, 2012 and 
2017: the denial of the right to organize to certain catego-
ries of employees and anti-union discrimination; the re-
quirement for collective agreements to be approved by the 
Minister of Labour; and the handling of employer–em-
ployee disputes by the authorities. According to the Com-
mittee of Experts, acts of anti-union discrimination in-
cluded the use of blacklists against trade union officers; 
transfers, relocation, demotion, withdrawal of benefits, re-
strictions of all kinds, non-renewal of contracts and dismis-
sals. At the national level, the definition of essential ser-
vices in the Trade Disputes Act included the Central Bank 
of Nigeria, the Nigerian Security Printing and Minting 
Company Limited, any corporate body licensed to carry 
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out banking business under the Banking Act, postal ser-
vice, sound broadcasting, maintaining ports, harbours, 
docks or aerodromes, transportation of persons, goods or 
livestock by road, rail, sea or river, road cleaning, and re-
fuse collection. The Employer members recalled that the 
Committee of Experts had observed that certain categories 
of workers were denied the right to organize (such as em-
ployees of the Customs and Excise Department, the Immi-
gration Department, the Nigerian Security Printing and 
Mining Company Limited, the prison services and the Cen-
tral Bank of Nigeria) and therefore were deprived of the 
right to collective bargaining. It had also considered that 
essential services included “those the interruption of which 
would endanger the life, personal safety or health of the 
whole or part of the population”. Nigeria had listed a num-
ber of services as essential services, considering their im-
portance to national security and stability. The Employer 
members did not agree that the definition of essential ser-
vices was broad as observed by the Committee of Experts. 
The list was in response to the national needs of Nigeria 
and therefore in compliance with Articles 5 and 6 of the 
Convention. However, taking into account the concerns 
raised by the trade unions regarding these exceptions, the 
Government had elaborated the Collective Labour Rela-
tions Bill which had expressly removed the exceptions. 
The Employer members expressed their satisfaction at the 
tripartite process that had led to the development and vali-
dation of the Bill and looked forward to its submission to 
Parliament for enactment.  

Concerning the registration of collective agreements 
with the Ministry of Labour, the Employer members had 
always considered that the sections of the Wages Boards 
and Industrial Council Act and the Trade Disputes Act, 
which made it an offence for an employer to generally ad-
just wages upwards without the approval of the Minister, 
were irrelevant, had never been enforced and should there-
fore be repealed. They disagreed with the Committee of 
Experts’ view that private sector collective bargaining 
rights were restricted by the requirement of the Govern-
ment’s approval of any collective agreements on wages. 
Sectorial unions and the respective employers’ organiza-
tions in the private sector freely negotiated and entered into 
collective agreements every two years. The agreements 
were then filed with the Ministry of Labour whose main 
role was to assist in the event there was a need for media-
tion. Finally, the Employer members indicated that, under 
the 1992 Decree on Export Processing Zones, the functions 
of the EPZ Authority included the resolution of disputes 
between employers and employees in consultation with the 
Federal Ministry of Employment, Labour and Productivity. 
The Authority’s role was to facilitate and serve as observer 
through collective bargaining between sectorial unions and 
the respective employers. This was in line with the consul-
tative nature of its functions under the Decree. Therefore, 
the rights of workers to organize and bargain collectively 
had been preserved. In conclusion, the Employer members 
considered that the Convention had been adhered to, but 
Nigeria had, in a consultative manner, put in place mecha-
nisms to better implement its provisions. The Collective 
Labour Relations Bill responded to concerns raised by the 
trade unions regarding the exemptions from the rights to 
organize and bargain collectively and unions, such as the 
Technical and Recreational Services Employees, had 
started organizing their members within the EPZs. They 
therefore encouraged the Government to expedite the pro-
cesses of enactment. 

The Worker members considered that the right to organ-
ize and bargain collectively had witnessed a steady and 
systematic erosion. For a number of years, the Committee 
of Experts had been pointing to serious violations of the 
Convention and had been asking the Government to bring 
its laws and practice into line with the Convention and to 

report on all progress made in this regard. However, the 
last time the Government had submitted its report was in 
2012. Since then, it had ignored the Committee of Experts’ 
requests and disregarded its reporting obligations. This was 
a case of serious failure to report and was to be regretted. 
The very essence of the ILO supervisory system was in the 
dialogue with the constituents. This system was based on 
the information on the application of the Conventions pro-
vided by governments. The failure to submit reports under-
mined the supervisory system and the very functioning of 
the ILO. The Worker members called on the Government 
to live up to its reporting obligations as a matter of urgency. 
The Convention was interwoven with the realization of 
other fundamental rights at work and it was unfortunate 
that many new violations had occurred in the country since 
2012. Those without the right to organize were also denied 
the right to bargain collectively. Anti-union dismissals, 
transfers, relocations, demotions, non-renewal of contracts 
of employment, pressure and harassment and withdrawal 
of benefits or non-payment of remuneration had been tak-
ing place in the public and private sectors alike. In January 
2018, 21,000 primary school teachers had been dismissed 
by the Kaduna State Government for having protested 
against the introduction of a competency test administered 
without due consultations and aimed at unilaterally reduc-
ing the number of teachers on the payroll of the State. Ka-
duna State had also failed to implement the collective bar-
gaining agreements. When the Nigerian Labour Congress 
(NLC) had expressed its solidarity with the affected teach-
ers it had received public threats of sanction from the State 
Government. The Governor of the State had prohibited 
trade union activities. In this respect, it should be empha-
sized that the Convention applied to public sector workers 
and only the rights of those involved in the defence and 
security forces and those directly engaged in the admin-
istration of the State could be restricted. The Convention 
did not exclude persons employed by the Government, 
workers in public enterprises or autonomous public institu-
tions, nor teachers. Furthermore, the denial of the rights to 
organize and bargain collectively, and lack of protection of 
trade unionists from violence and hostility may have very 
serious consequences. It could result in violent murders of 
trade unionists. The Worker members recalled the assassi-
nation of Abdulmumuni Yakubu, the branch chairperson of 
the Non-Academic Staff Union of Kogi State (NASU) at 
his home by an unknown gunman in November 2017. This 
murder had occurred at the height of negotiations with the 
Kogi State Government and strike actions over prolonged 
non-payment of wages. Kogi State had effectively banned 
the academic and non-academic staff unions in the tertiary 
institutions. They further recalled the assassination of 
Mr Alhaji Saula Saka, the Lagos Zonal Chairman of the 
National Union of Road Transport Workers in 2010. Both 
cases remained unresolved and reflected the dangerous sit-
uation trade union leaders were confronting and the ab-
sence of security and protection in the performance of their 
activities. The Government must arrest and prosecute the 
perpetrators and stop the growing and brazing impunity. In 
the private sector, the situation was equally serious. Ac-
cording to the Association of Senior Staff of Bank and Fi-
nancial Institutions, 337 workers had been dismissed in 
June 2015 for having tried to join a union. About 700 work-
ers of another company had been dismissed in Lagos in 
September 2015 for the same reason. The situation was no 
different for workers in the telecommunications sector. In 
some cases they had to denounce their intention of unioni-
zation as a condition of employment.  

The Wages Boards and Industrial Council Act was par-
ticularly alarming as it provided that every agreement on 
wages must be registered with the Ministry of Labour for 
approval or disapproval as to its binding nature. It also 
made it an offence for an employer to grant a general or 
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percentage increase in wages without the approval of the 
Minister. In practice, the effect of this was that national 
minimum wage negotiations were used as a pretext to frus-
trate, prevent, delay and, in some cases, deny, voluntary 
collective bargaining over wages. This was not in compli-
ance with the Convention, which required member States 
to ensure that collective bargaining was implemented 
through a voluntary mechanism. Furthermore, the Conven-
tion applied to workers in EPZs. However, sections 3(1) 
and 4(e) of the Decree on Export Processing Zones ran 
counter to the right to organize and the right to collective 
bargaining. Its section 4(e) provided that “employer–em-
ployee” disputes were not matters to be handled by trade 
unions but rather by an authority managing the zone. Sec-
tion 3(1) also made it very difficult for workers to form or 
join trade unions by making it almost impossible for work-
ers’ representatives to gain free access to such zones. The 
Worker members believed that this situation of violation, 
anti-union discrimination, interference and lack of protec-
tion for trade unionists existed because of the gaps in the 
labour legislation and the very weak labour administrative 
mechanisms. Section 11 of the Trade Unions Act denied 
the personnel of the Customs and Excise Department, the 
Immigration Department, the Nigerian Security Printing 
and Minting Company, the Prison Services, Nigeria Tele-
communications and the Central Bank of Nigeria the right 
to organize and thus, to collective bargaining. They ex-
pressed their concern at section 7(9) of the Trade Unions 
Act, which empowered the responsible Minister to revoke 
the certificate of registration of trade unions without a ju-
dicial process or clearly outlined administrative procedures 
and guarantees. Section 8 of the Act automatically imposed 
trade union membership on federal government teachers 
without their consent. They further regretted that section 
3(1) and (2) of the Act required a very high threshold of a 
minimum of 50 workers to establish a trade union at the 
enterprise level and restricted the formation and registra-
tion of other unions in sectors where one union already ex-
isted. They noted with concern that sections 30 and 42 of 
the Act imposed restrictions on the right to collective ac-
tion and provided for imprisonment for non-recognized 
strikes and for compulsory arbitration with an overly broad 
definition of essential services. Sections 39 and 40 granted 
the registrar of trade unions the power to supervise union 
accounts at any time. Furthermore, the Collective Labour 
Relations Bill, which had been drafted with the support of 
the ILO and the involvement of the social partners and 
which had been pending for a decade or so, had been uni-
laterally amended by the Government ignoring the views 
of the social partners. The Worker members, like the Com-
mittee of Experts, requested that the Bill be brought into 
full conformity with the Convention and further urged that 
the Bill be adopted without unnecessary delay. The situa-
tion of the near breakdown in collective bargaining was 
systemic and was the outcome of the existing legislation 
and the way the governance institutions functioned in Ni-
geria. It was therefore urgent for the Government to take a 
holistic review of its labour legislation to ensure that it was 
amended to reflect international labour standards and to 
give effect to the principle of free collective bargaining. 
The labour administration mechanisms and institutions, in-
cluding the police and other law enforcement agencies, 
needed to receive training in order to effectively inspect 
and supervise compliance with international labour stand-
ards to avoid any abuses and prevent impunity. Many of 
the serious violations of the Convention could have been 
prevented if the Government had followed the recommen-
dations of the Committee of Experts. The Worker members 
urged the Government to comply with its obligations and 
restore, in full consultation with the social partners and in 
cooperation with the ILO, the right to organize and to bar-
gain collectively in the country. 

The Worker member of Nigeria stated that Nigeria oper-
ated a federal system with 36 states with their own govern-
ments, a Federal Government Territory and a central Gov-
ernment. Issues of labour relations were in the Exclusive 
List of the Nigerian Constitution with federal government 
supervision and oversight. While infractions of the Con-
vention existed in the private sector, most of those in the 
public sector were perpetrated by State Governments. In 
2017, the Government of Kaduna State had dismissed 
38,000 workers, of which 21,000 teachers, about 5,000 lo-
cal government council staff and over 8,000 from minis-
tries, departments, agencies, as well as those in the tertiary 
institutions under the guise of a vague reform. Dismissals 
had been carried out without any respect or consideration 
for the established rules, notably the provisions in the ex-
isting public sector collective bargaining procedures. The 
NLC had officially reported this violation to the Ministry 
of Labour, with no tangible outcome to date from the inter-
vention proposed by the Ministry, while the situation con-
tinued to deteriorate. The disregard for collective bargain-
ing laws and practices was such that the Nigeria Union of 
Teachers had challenged the dismissal in court, had ob-
tained a restraining order to hold the dismissal until the 
substantive lawsuit was decided, but nonetheless the court 
order had been disregarded by the State Government. The 
Kaduna State Government had also violated section 16(A) 
of the Trade Unions Act, which made it mandatory for em-
ployers to deduct and remit union members’ dues to trade 
unions, not only by withholding seven months deductions 
to all the unions, but also by issuing a circular to stop de-
duction completely. All the affected trade unions had filed 
legal complaints against such actions of the State Govern-
ment. In Kogi State, the Government was refusing to abide 
by the collective agreement concerning the payment and 
protection of wages. Workers and pensioners were owed 
over seven months’ salary and pension benefits, in spite of 
repeated genuine efforts by the federal Government to 
ameliorate the problem through the granting, three times, 
of a financial bailout to all affected States. In July 2017, 
instead of negotiating with the teaching and non-teaching 
staff in the tertiary institutions, the Kogi State Government 
had proscribed and confiscated the assets of the affected 
unions, in violation of article 40 of the Nigerian Constitu-
tion. The NLC had officially reported such infractions to 
the Ministry of Labour, who had in turn invited the Kogi 
State Government to a mediation meeting which the latter 
did not attend. In November 2017, Abdulmumuni Yakubu 
Branch Chairman of the NASU had been violently mur-
dered during the period his union was in a hard and difficult 
negotiation with the Kogi State Government. The non-re-
spect for the provisions of the Convention had impacted on 
people, households and their communities, as the State 
Government had failed to honour collective bargaining 
agreements, especially on salaries and wages. He recalled 
that interference in collective bargaining in the private sec-
tor had been a cause of worry to the Committee of Experts 
since 2009, but there were still benchmarks for wages, 
since the Government’s approval was required for any col-
lective agreement before it became implementable, alleg-
edly to ensure that there would be no “undue economic dis-
ruption”. This contradicted Article 4 of the Convention. It 
was reported that the National Minimum Wage Bill would 
not be finalized by September 2018, contrary to the agree-
ment with the social partners. The Minister was thus uni-
laterally determining the negotiation outcome, in infraction 
of the Convention. Discussions on the Collective Labour 
Relations Bill were ongoing for over ten years. The process 
had been very slow and delayed, which raised concerns as 
to the Government’s intention. Against the advice of the 
Committee of Experts to bring labour laws into conformity 
with the Convention, the Government had been using the 
process to weaken and destroy trade unions. Indeed, the 
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new version of the Collective Labour Relations Bill fore-
saw that if after two years of commencement of its appli-
cation, the NLC had not amended its constitution to con-
form to it, the latter would stand proscribed. Such Bill was 
not a product of consultation, as it was largely different 
from the one the unions had made inputs to, and would 
have surreptitiously been passed into law, but for their vig-
ilance and Parliament’s due diligence. He concluded by 
asking the Committee to call on the Government to allow 
for genuine and good faith engineering of the intended la-
bour law reforms and to ensure that the Government 
worked genuinely with the high-level mission that had 
been proposed on several occasions. 

The Government member of Zimbabwe welcomed the in-
formation submitted by the Government, in particular in 
relation to the current review of the legislation on collec-
tive bargaining. It was encouraging that trade unions were 
now allowed to fully operate in the EPZs and were in-
volved in the dispute resolution mechanisms. That was also 
a sign of progress and the result of an effort to meet the 
social partners’ needs. All social partners were urged to 
show the same commitment in complying with the Con-
vention. The ILO’s technical support to the Government 
and its social partners was necessary to strengthen their tri-
partite structures. 

An observer representing Public Services International 

(PSI) pointed out that section 11 of the Trade Disputes Act 
prohibited workers in a number of sectors and state-run 
companies to organize and thus deprived them of the right 
to bargain collectively. Moreover, the right of firefighters 
to organize was also denied pursuant to the Trade Unions 
(Prohibition) (Federal Fire Service) Order. In 2013, under 
the Universal Periodic Review, at its 17th Session, the Hu-
mans Right Council had also recommended to the Govern-
ment to amend the Trade Unions Act in order to guarantee 
freedom of association and the effective recognition of the 
right of collective bargaining. Workers in the public sector, 
including in such critical sectors as health services, across 
more than half of the 36 States were currently owed 
monthly salaries for a period of between three and 
18 months. While the Government had announced in Oc-
tober 2017 its intention to make another tranche of bailout 
funds available to address the situation, it appeared that the 
funds had not been yet secured. The lack of an appropriate 
system of social dialogue had made this problem even 
worse and the situation had led to unrest and protests in 
many sectors in those States. The Committee should re-
quest the Government to fully involve the unions in the leg-
islative reform and to ensure that the bailout funds, once 
released, were fully disbursed for the payment of outstand-
ing salaries to public sector workers, with no part thereof 
being diverted or otherwise appropriated by the State Gov-
ernments. 

The Government member of Algeria expressed his support 
for the Government of Nigeria and encouraged it to con-
tinue its efforts to fulfil its obligations under the Conven-
tion. The Government was mindful of its obligations and 
had taken all the necessary measures to meet them, both in 
law and in practice. For example, the protection of work-
ers’ rights in essential services was guaranteed through 
mixed consultative committees. The information provided 
on collective bargaining allowed the Committee to main-
tain a link with the real situation. Indeed, it was essential 
that the Committee took into consideration the socio-eco-
nomic environment of States in its evaluation of their per-
formance with a view to respecting national sovereignty.  

The Worker member of Eswatini (formerly known as Swa-
ziland), speaking also on behalf of trade unions in the 
Southern African Trade Union Coordinating Council 
(SATUCC), recalled the ILO definition of essential ser-
vices. The Trade Disputes Act classified employees in the 

Customs and Excise Department, the Immigration Depart-
ment, the Nigerian Security Printing and Minting Com-
pany Limited, the Prisons Services and the Central Bank of 
Nigeria as persons providing essential services who could 
not enjoy the right to organize. That list was familiar as it 
was similar to the list of essential services in the South Af-
rican region. The basis for services to be qualified as es-
sential was unclear. The list referred not only to services 
related to the safety and security of people, but also to 
workers engaged in currency printing and in fiscal and 
monetary management. Workers in charge of essential ser-
vices made sacrifices for the economy and their communi-
ties. Their rights should not be stifled. Experience proved 
that when workers had an organized platform to express 
their grievances, industrial disharmony was substantially 
reduced. In October 2017, in Kaduna State and in January 
2018 in Delta State, personnel of the police force had 
peacefully protested for the non-payment of two months’ 
of salary. If the personnel were allowed to organize, they 
certainly would have made use of their organization to ne-
gotiate and resolve the issue. To allow those workers to or-
ganize themselves into unions of their free choice was a 
right unambiguously provided for by the Convention. The 
Government should avail itself of ILO technical assistance 
to comprehensively reform the Trade Disputes Act with the 
genuine and full consultation and participation of the social 
partners. 

The Government member of Libya supported the state-
ment made by the Government of Nigeria and considered 
that Nigeria was in compliance with the Convention. The 
Constitution guaranteed the right to freedom of association 
without interference whatsoever by the Government. The 
willingness of the Government to ensure compliance with 
the Convention was also proved by the bills brought before 
Parliament. It was important to support the efforts made by 
the Government in collaboration with the social partners 
and it was hoped that the Committee would consider those 
efforts when adopting its conclusions. 

The Worker member of Mali expressed his solidarity with 
the population of Nigeria and referred to the challenge of 
insecurity arising from the presence of criminal and ex-
tremist forces in Nigeria, as in Mali. The fact that workers 
and trade union leaders in Nigeria were attacked, intimi-
dated, dismissed and even killed on account of their trade 
union activities was a source of serious concern, as was the 
fact that there had been no conclusive investigations or ar-
rests, prosecutions initiated or penalties imposed in those 
cases. Such was the case for the murder in 2010 of Alhaji 
Saula Saka, president of the local branch of the National 
Union of Road Transport Workers in Lagos, and that of 
Mallam Abdulmumuni Yakubu, President of the NASU, 
who had been killed at the end of 2017 at a time when his 
union was engaged in difficult negotiations with the Kogi 
State Government. It was unacceptable that those two mur-
ders had not been solved and that those responsible had not 
been brought to justice. Such impunity had consequences. 
Firstly, intimidation, harassment, threats and murder were 
some of the tools used by the other social partners to inter-
act with workers and their leaders. Those practices had the 
aim of intimidating trade unionists, dispersing them and 
undermining their determination to assert the human rights 
and other civil liberties necessary for their organization and 
their engagement in collective bargaining. Secondly, the 
impunity surrounding those despicable acts had become 
the rule and was an obstacle to any sense of responsibility 
or equity. Consequently, it must be tackled. In conclusion, 
the Government should be urged to take dissuasive 
measures to end the attacks on workers and trade union 
leaders and to rapidly commence the appropriate investiga-
tions and initiate prosecutions regarding the cases of mur-
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der. Lastly, it was important to establish a favourable cli-
mate, free from intimidation, in which trade union organi-
zations could constructively engage in social dialogue.  

The Government member of Cameroon expressed her sup-
port for the Government of Nigeria and thanked it for the 
information provided to the Committee. Measures had 
been implemented to ensure a better application of the 
Convention, notably through the preparation of draft laws 
that were submitted to Parliament. The Government should 
be encouraged to continue along that path, with the neces-
sary technical cooperation from the Office.  

The Worker member of Ghana pointed out that the case 
was being discussed by the Committee not to shame the 
Government but rather in order to obtain additional infor-
mation on the alleged violations of the Convention with a 
view to seek better implementation thereof. The reported 
infractions included threats, arrests, beatings and detention 
used as strategies to discourage and frighten workers and 
trade union leaders from organizing and pursuing collec-
tive bargaining. In April 2015, Aminu Kolawole, the chair-
person of the Air Transport Services Senior Staff Associa-
tion of Nigeria (ATSSSAN) and Lawson Imotto, the secre-
tary, together with Chukwu Jude and Kingsley Ejiogu, the 
chairperson and the secretary of the National Union of Air 
Transport Employees (NUATE), were dismissed for or-
ganizing workers and demanding that the management en-
ter into negotiation with the union. Lawson Imotto was ar-
rested and taken to an unknown destination. In September 
2015, over 700 workers were dismissed in one swoop in 
south-west Nigeria for having wanted to exercise their right 
to freedom of association. The workers had only found out 
about their dismissal when they had returned to work and 
found the gate locked with a notice of employment termi-
nation. The company in question had prevented workers 
from unionizing even after the intervention by the Ministry 
of Labour. The tactic of dismissing trade union leaders was 
a direct way of undermining the right to organize: “deal 
with the leader, and the members will flee”. The cases of 
four leaders, Akeem Ambali, the chairperson of the NLC 
in Ogun State (south-west Nigeria) and three other officers, 
Dare Ilekoya, Nola Balogun and Eniola Atiku, who in 
April 2017 had been suspended along with 15 others for 
demanding that the State Government respect the agree-
ment it had reached with the union on salary payment, was 
another case in point. While 15 of the 19 suspended work-
ers had been reinstated, the leaders remained suspended in-
definitely. Mr Joseph Ogunyemi, former chairperson of an 
automobile union, had demanded that working conditions 
be regulated through collective bargaining and had suf-
fered a similar fate. The speaker called on the Committee 
to urge the Government to accept an ILO high-level mis-
sion to improve and advance Nigeria’s industrial relations 
practice. 

The Worker member of Norway, speaking on behalf of 
trade unions in the Nordic countries, recalled that since 
2010, several serious allegations of violation of the Con-
vention had been observed, including restrictions on the 
right to organize and the right to bargain collectively. The 
Trade Disputes Act denied the right to organize to certain 
categories of workers. The Decree on Export Processing 
Zones made it almost impossible for workers to form or 
join trade unions as these did not have free access to the 
EPZs, which operated as “protected territories”. It ap-
peared that article 40 of the Nigerian Constitution, which 
gave the right to freely assemble, associate and to form 
trade unions and other associations was not operational. As 
a result, a large number of workers were deprived of the 
right to collective bargaining. Every agreement on wages 
needed to be registered and approved by the Ministry of 
Labour. This did not contribute to free collective bargain-
ing. She fully supported the recommendations of the Com-
mittee of Experts and urged the Government to ensure that 

the legislation be amended so as to ensure that workers 
could bargain collectively, and to step up social dialogue 
with workers and employers instead of limiting fundamen-
tal workers’ rights. 

An observer representing IndustriALL Global Union ex-
pressed concern at the reported anti-union activities of in-
ternational oil companies operating in Nigeria which were 
preventing tens of thousands of contract workers from join-
ing a union and defending their rights. The fragmentation 
of contracts to frustrate unionizing efforts was common 
and the practice of casualization and precarious working 
conditions were entrenched in the Nigerian oil industry. 
Workers were obliged to sign a pre-engagement commit-
ment not to become a union member. This made precarious 
workers dread association with the union. The companies 
refused to implement rulings of Industrial Arbitration Pan-
els whenever they ruled against them and severed ties with 
a contracting company if the latter had unionized workers. 
Denied collective bargaining powers, contract workers en-
dured poverty wages, dire health and safety conditions, and 
absence of job security and labour rights. This had led to 
social deprivation and an upsurge in crime. The repressive 
anti-labour activities of oil and gas companies had accen-
tuated the social upheavals in the Niger Delta region, re-
sulting in revolts in the form of organized attacks on instal-
lations, hostage taking and community insurgence. She 
called on the Government to ensure that all workers at in-
ternational oil companies had the right to organize. 

The Government representative took note of the discus-
sions and reiterated the Government’s full commitment to 
the application of the Convention. As stated by the Worker 
member of Nigeria, the country operated a very complex 
social and economic structure, with a Federal State and 
36 State Governments. She clarified that the infringements 
under examination had been made by State Governments 
and not by the federal Government and that the latter had 
no control whatsoever over the autonomous State Govern-
ments. The federal Government had the constitutional re-
sponsibility to administer labour issues. When infractions 
by a State Government were brought to its attention, the 
federal Government did not fail to invite the parties to solve 
the issues. That had also occurred in relation to the case of 
Kogi State mentioned above. It was important to note that 
the transactions related to the case had lasted approxi-
mately seven months and the State Governor had engaged 
with the social partners but no agreement had been reached. 
The Ministry of Labour was still engaging with the Kogi 
State Governor to find a solution. With regard to the deci-
sion of the State Governor of Kaduna State to terminate 
21,000 teachers in public primary schools, it was important 
to clarify that many of those teachers had been appointed 
fraudulently and were not qualified for their work. Before 
reaching that decision, the State Governor had engaged 
with the national union of teachers for a period for two 
years to solve the issue. That dismissal had been the result 
of an investigation and only teachers that had fraudulent 
documents had been dismissed. She requested the Commit-
tee to take that information into account when preparing 
the conclusions. In relation to salaries, most cases of non-
payment of wages affected State Governments, therefore 
the federal Government was not involved. On the contrary, 
the federal Government had released 1.8 trillion naira to 
State Governments for solving the issue of wage arrears. 
However, some State Governments had not prioritized that 
issue. The federal Government had therefore engaged with 
the social partners concerned to ensure that resources were 
used for the purpose for which they were allocated. With 
regard to the assassination of trade union leaders, the 
speaker indicated that the statements made during the pre-
sent discussion were unfounded. The issue of security was 
prominent in Nigeria and episodes of murders did not only 
concern trade unionists. Investigations were being carried 
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out and the cases were before national courts awaiting de-
cisions. The Government committed to provide further in-
formation on the outcome once the decisions became avail-
able. With regard to the Collective Labour Relations and 
other Bills, there had been progress but, based on the com-
ments of the Committee of Experts and the Conference 
Committee, the Government had recalled the bills to im-
prove their content and bring them into conformity with in-
ternational labour standards. It was also important to un-
derline that the Government had carried out consultations 
with the social partners concerned with a view to reform 
legislation and ensure its conformity with international la-
bour standards and with the Convention in particular. 

The Worker members, while welcoming the Govern-
ment’s stated intention to comply with the obligations un-
der the Convention, expressed disappointment at the atti-
tude of denial that serious problems with regard to trade 
union rights existed in the country. Noting the Govern-
ment’s explanation on the separation of powers between 
the federal and State Governments, they recalled that when 
a member State ratified a Convention, it was the responsi-
bility of the federal Government to ensure compliance 
therewith. The Worker members expressed their serious 
and grave concerns about the gradual and systematic ero-
sion of collective bargaining rights in Nigeria as well as the 
failure of the Government to submit its reports in response 
to the observations of the Committee of Experts. They fur-
ther regretted that legal gaps and disregard for collective 
bargaining rights had resulted in systematic and repeated 
anti-union discrimination. The Worker members expressed 
concern at the harassment, intimidation and anti-union dis-
crimination of workers who had expressed the desire to 
join a union and to bargain collectively in the private sec-
tor, including in the telecommunications, and oil and gas 
sectors. They were equally concerned about the denial of 
the right to organize to some public sector workers, includ-
ing those employed in the EPZs, customs, and the Central 
Bank of Nigeria. To address the growing impunity, the 
Government should investigate the killings of trade union-
ists, arrest and prosecute the perpetrators. The Government 
must reform the labour governance mechanisms to ensure 
effective supervision and regular inspections backed by an 
efficient labour market information system for monitoring 
and evaluating compliance with the Convention. The Gov-
ernment should also build the capacity of labour inspectors 
and administrators, the police and law enforcement author-
ities and provide them with adequate resources and training 
to deliver on their mandate. The Government must, in con-
sultation with the social partners, amend relevant laws, in-
cluding the Trade Unions Act, the Wages Board and Indus-
trial Council Act, the Decree on Export Processing Zones 
and the Collective Labour Relations Bill. In order to effec-
tively address these concerns and engage in the necessary 
reforms, the Worker members urged the Government to ac-
cept an ILO direct contacts mission and avail itself of ILO 
technical assistance.  

The Employer members considered that the Government 
was acting in good faith and had responded with clear ar-
guments to the numerous allegations made against it. How-
ever their view was that it was inappropriate to comment 
on cases that had not been concluded before competent 
courts in Nigeria. It was their view that in this regard the 
Government had satisfied the request to have the matters 
investigated. The respective cases had already been sub-
mitted to the competent courts and were awaiting deci-
sions. It was important to underline that Nigeria operated 
in a complex government system and that the Convention 
left it to national law to determine which categories of em-
ployees could be excluded from its application. Consulta-
tions were still taking place on the adoption of the Collec-
tive Labour Relations Bill. The Government should be en-
couraged to fast track the process and to avail itself of ILO 

technical assistance with a view to addressing the issues 
raised. In relation to EPZs, taking note of the fact that cer-
tain employers did not have unions in place, the Govern-
ment needed to support those employers to promote union-
ization in those areas, without effecting their rights under 
Convention No. 87 on freedom of association and the pro-
tection of the right to organize.  

Conclusions 

The Committee took note of the oral statements made by 
the Government representative and the discussion that fol-
lowed. 

The Committee deeply regretted the Government’s failure 
to submit its report to the Committee of Experts since 2012.  

Taking into account the Government’s submissions and the 

discussion that followed, the Committee urged the Govern-
ment to: 

■ bring relevant legislation, including the Trade Union 

Act, Trade Dispute Act, Wages Board and Industrial 

Council Act, the 1992 Decree on Export Processing 

Zones and the Collective Labour Relations Bill in line 

with the Convention; 

■ conduct effective investigations and carry out prosecu-

tions with respect to all allegations of anti-union violence 

and discrimination; and  

■ put adequate and effective enforcement mechanisms in 

place to ensure that the principles and rights protected 

by the Convention are effectively applied in practice. 
The Committee repeats the Committee of Experts invita-

tion to the Government to accept an ILO direct contacts mis-

sion in order to tackle the pending issues and report progress 
to the Committee of Experts before its November 2018 meet-
ing. 

Another Government representative indicated that all the 
comments of the Committee members had been duly noted, 
as had the conclusions reached by the Committee. He 
pledged, once again, his country’s full commitment to re-
spect all the articles of the Convention, and to ensure that 
all levels of Government fully complied with the Conven-
tion’s obligations. However, that would involve engaging 
the social partners in a time-consuming process of con-
structive dialogue. Social dialogue and consensus-build-
ing, which were essential to an enabling industrial relations 
environment, required the patience and cooperation of all. 
He therefore appealed to the Committee for more time to 
allow the process to continue, with the expectation that full 
compliance would be achieved. His Government further 
solicited technical assistance from the ILO to strengthen its 
capacity to drive and deliver the process of engagement 
with the social partners. He expressed confidence that, with 
perseverance and cooperation, the process would mature 
and flourish as an example to be followed. He also ex-
pressed the view that the proposed direct contacts mission 
was premature, in light of the proactive steps taken by his 
Government and the social partners. He assured the Com-
mittee that the report to the next ILC session in 2019 would 
reflect full or substantial compliance, both in law and in 
practice, with all the observations of the Committee of Ex-
perts, and reaffirmed his Government’s commitment to 
comply with the provisions of the Convention. 

Equal Remuneration Convention, 1951 (No. 100) 

GEORGIA (ratification: 1993) 

A Government representative outlined the measures un-
dertaken to ensure gender equality and equal remuneration 
for men and women in the labour force. In line with inter-
national commitments, Georgia had made significant pro-
gress in adopting legislative changes and implementing 
policy reforms to foster gender equality and encourage eco-
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nomic empowerment of women. National laws and poli-
cies had been developed to ensure and promote gender 
equality, prohibit all forms of discrimination against 
women and girls, and encourage women’s participation in 
political, economic and social processes. National legisla-
tion protected gender equality in all spheres, including la-
bour and employment. The Constitution recognized equal-
ity of all people before the law: (i) pursuant to article 14, 
everyone was free by birth and equal before the law, re-
gardless of race, colour, language, sex, religion, political 
and other opinions, national, ethnic and social belonging, 
origin, property and title, and place of residence; (ii) pur-
suant to article 38, all citizens were equal in social, eco-
nomic, cultural and political life, irrespective of their na-
tional, ethnic, religious or linguistic affiliation; and (iii) ar-
ticle 30 specified that the protection of labour rights, fair 
remuneration, safe and healthy working conditions and the 
working conditions of minors and women were determined 
by the Labour Code. The fundamental principles defined in 
the Constitution were further elaborated in different legal 
acts. Many of the rights and protections to ensure gender 
equality in labour relations were provided for in the Labour 
Code and the Law on the Public Service, which determined 
equality in the public sector concerning access to employ-
ment, terms of employment and working conditions, in-
cluding remuneration and career development. The Law on 
Gender Equality constituted a core legal instrument for 
promoting gender equality, including equality in employ-
ment. The Law on the Elimination of All Forms of Dis-
crimination was also an important mechanism for the pro-
tection of women and girls from direct and indirect dis-
crimination and unequal treatment. 

Nevertheless, there remained legislative and policy gaps 
related to gender equality. The Government continued to 
harmonize the legal framework with international stand-
ards, pursuant to the timeline for the transposition of Euro-
pean Union (EU) Directives, as agreed in the EU–Georgia 
Association Agreement. The Government had committed 
to implementing the EU Directive 2006/54/EC of 5 July 
2006 on the implementation of the principle of equal op-
portunities and equal treatment of men and women in em-
ployment and occupation matters. The Directive provided 
that, for the same work or for work of equal value, direct 
and indirect discrimination on grounds of sex with regard 
to all aspects and conditions of remuneration must be elim-
inated. The Government, in close cooperation and consul-
tation with the social partners, was working on the transpo-
sition of the Directive into national legislation. On 27 Oc-
tober 2015, a new Law on the Public Service had been 
adopted, which stipulated that the remuneration system for 
public servants was based on the values of transparency 
and fairness, and on the principle of equal pay for equal 
work. In 2018, in order to further strengthen anti-discrimi-
nation and equal rights at work, amendments to the follow-
ing laws had been developed with the active participation 
of the social partners, and submitted to Parliament: the La-
bour Code; the Law on the Elimination of All Forms of 
Discrimination; the Law on the Public Service; and the 
Law on Gender Equality.  

The legislative framework alone did not guarantee en-
joyment of equal rights and non-discrimination and, with-
out effective enforcement mechanisms, progress could not 
be achieved. The main institutional frameworks to promote 
and enhance gender equality were the Council for Gender 
Equality in the Parliament and the newly established Inter-
Agency Commission on Gender Equality, Violence against 
Women and Domestic Violence, within the executive 
branch. Both institutions were responsible for inter-agency 
coordination, monitoring the implementation of laws and 
development of national action plans on gender equality. 
In this respect, a two-year work plan on gender equality 

had recently been adopted, with a special focus on aware-
ness-raising campaigns. In addition, the Gender Equality 
Department of the Public Defender’s Office served as an 
independent monitoring body on gender issues. Finally, the 
Government representative reiterated the commitment to 
making steady progress towards achieving gender equality 
and complying with international labour standards. 

The Employer members recalled that this fundamental 
Convention had been ratified by Georgia in 1993. Since 
2002, the Committee of Experts had repeatedly expressed 
concerns at the absence of national legislation giving full 
expression to the principle underlying the Convention. It 
was the first time that the application of the Convention by 
Georgia was being examined by the Committee on the Ap-
plication of Standards. They recalled that the Convention 
required, by means appropriate to the methods in operation 
for determining rates of remuneration, that the principle of 
equal remuneration for men and women for work of equal 
value was applied to all workers. According to the Com-
mittee of Experts, while the Constitution, the Labour Code, 
the Law on Gender Equality and the Law on the Elimina-
tion of All Forms of Discrimination included certain pro-
visions relating to equality, they did not specifically com-
mit to the principle of equal remuneration for men and 
women for work of equal value, and the Government had 
not advised whether any consideration was being given to 
reviewing the relevant provisions in this respect.  

Noting the existing legal prohibition of discrimination 
against women and girls, and the adoption last month of an 
Action Plan referred to by the Government, the Employer 
members appreciated the Government’s recognition of leg-
islative gaps and its reaffirmed commitment to work on the 
issues raised by the Committee of Experts, implement re-
lated EU Directives, and undertake tripartite consultations 
with the social partners and the Council for Gender Equal-
ity in this respect. The Employer members encouraged the 
Government to take steps without delay to ensure that na-
tional legislation enshrined the principle of equal remuner-
ation for men and women for work of equal value. As re-
gards the gender pay gap in Georgia, however, its root 
causes remained unclear, and it appeared to prevail in the 
public sector. They encouraged the Government to provide 
information to the Committee of Experts of the work un-
dertaken to implement the 2014–16 National Action Plan 
on Gender Equality, which, inter alia, aimed at promoting 
gender equality in the economic sphere. Information 
should also be provided on the steps taken to better under-
stand the source of the gender pay gap and on concrete 
measures adopted to tackle it. The Employer members con-
cluded by expressing their appreciation of the Govern-
ment’s commitment and invited the Government to con-
tinue to work with the ILO in a constructive manner.  

The Worker members recalled that, over the years, the 
Committee of Experts had noted shortcomings with respect 
to Georgia’s implementation of the Convention in practice, 
highlighting specifically the incompatible legislative 
framework and severe inequalities. In 2012, the Public De-
fender had exposed the persistent gender segregation in the 
labour market. The situation had clearly not improved 
since. The labour market participation rate for women be-
tween the ages of 15 and 64 stood at about 60 per cent, 
18 to 20 percentage points below male participation rates. 
Records showed that traditional household responsibilities, 
especially childcare, reduced female labour force partici-
pation significantly. Despite relatively similar levels of ed-
ucation between men and women, occupational segrega-
tion remained rife, with certain sectors predominantly fe-
male (education, health and social services) and others pre-
dominantly male (transportation, construction, public ad-
ministration and manufacturing). They regretted that the 
gender pay gap between men and women remained high, 
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around 37 per cent, and was clearly attributable to indus-
trial and occupational sex segregation, both vertical and 
horizontal, within and across establishments and sectors. 
Even at the enterprise level, the Bureau of Statistics had 
found that 60 to 67 per cent of eligible men received bo-
nuses, premiums or health insurance under various condi-
tions, whereas the rate was between 33 and 41 per cent for 
women in similar situations. Female representation in de-
cision-making positions remained shockingly low. The 
Worker members underlined the legislative and regulatory 
gaps in relation to the Convention, as highlighted by the 
Committee of Experts: (i) section 2(3) of the Labour Code 
of 2006 prohibited discrimination of any kind in employ-
ment relations, but this was not sufficient because the prin-
ciple of “equal pay for men and women for work of equal 
value” went beyond that of “equal pay for equal work”, in 
order to allow comparisons between work of a different na-
ture by determining its value. This facilitated the entrance 
of women into male-dominated occupations, which were 
usually accorded a higher economic value, instead of just 
ensuring that pay was equal in a particular job or sector; 
(ii) recognizing the persistence of social and cultural ine-
qualities between men and women, sections 4 and 6 of the 
Law on Gender Equality of 2010 specifically guaranteed 
gender equality, prohibited workplace violence, intimida-
tion, and harassment, and ensured equal opportunity in em-
ployment. This was good, but not sufficient. Ensuring 
equal opportunity did not guarantee equal remuneration for 
work of equal value, nor did it guarantee the enhancement 
of the capabilities of women to enable them to take ad-
vantage of the opportunities granted; (iii) the Law on the 
Elimination of All Forms of Discrimination provided for 
the elimination of all forms of discrimination to ensure 
equal rights for natural and legal persons; and (iv) article 38 
of the Constitution, as well as the Law on the Public Ser-
vice and the future law on remuneration for public institu-
tions, protected the equality of all citizens and created the 
framework for addressing issues of sex-based discrimina-
tion in employment without, however, addressing the prin-
ciple of equal remuneration between men and women for 
work of equal value specifically. As indicated, these laws 
were necessary to address the inherent biases of discrimi-
nation, but not sufficient to ensure equal pay for men and 
women for work of equal value. Indeed, reports revealed 
that substantial gender gaps in average monthly nominal 
wages existed even in female-dominated sectors. Even 
among men and women with similar levels of education, 
significant inequality remained in the average salary distri-
bution, notably because men mostly occupied private sec-
tor jobs, whereas women were more evenly distributed be-
tween in the private and public sectors.  

The Government was encouraged to review and amend 
these laws, in consultation with employers’ and workers’ 
organizations, in order to promote more proactive 
measures for raising awareness, and enforcing the applica-
tion of, the principle of equal remuneration for men and 
women for work of equal value, including through legally 
established or recognized machinery for wage determina-
tion and job evaluation and/or collective agreements at the 
national, sectoral and enterprise level. The Worker mem-
bers noted the adoption of the 2014–16 National Action 
Plan on Gender Equality and the establishment of both the 
Inter-Ministerial Commission on Gender Equality and 
Women’s Empowerment and the Inter-Agency Coordinat-
ing Council for the Government’s Action Plan on the Pro-
tection of Human Rights. Despite these efforts, the sys-
temic nature of the situation had not changed: institutions 
for the enforcement of measures to address gender equality 
and anti-discrimination remained weak or non-existent. 
The abolition of the Labour Inspection Services raised con-
cerns about institutional inefficiency and ineffectiveness, 
despite the National Programme for Monitoring Labour 

Conditions and the Department of Inspection of Labour 
Conditions set up under the auspices of the Ministry of La-
bour, Health and Social Affairs. This new Department’s 
mandate focused on safety conditions and related com-
plaints and did not specifically address sex-based occupa-
tional segregation and pay gap concerns. There were no ad-
equate and effective enforcement mechanisms for applying 
the principle of equal remuneration between men and 
women for work of equal value, despite the endemic and 
persistent nature of sex-based occupational discrimination 
and inequalities. According to the Public Defender, the rec-
ommendations of the Labour Inspectorate should be made 
binding in the Labour Code to ensure their enforcement.  

The Worker members urged the Government to realize 
the full scope of the Convention and to take concrete steps 
to review the national framework in order to address the 
root causes of gender discrimination, gender stereotypes 
regarding women’s aspirations, preferences and capacities, 
as well as the promotion of women’s access to a broad 
range of employment opportunities at all levels. 

The Employer member of Georgia stated that the gender 
policy had always been one of the top priorities of the 
Georgian Employers Association (GEA), but that joint ef-
forts. The GEA intended to develop the adequate approach 
through undertaking specific activities. First, it was neces-
sary to conduct surveys in the business world to ascertain 
the real situation with regard to payment policies, careers 
and social conditions. Based on the result of those surveys, 
the corresponding activities and measures could be imple-
mented, such as through information sessions on the best 
international practices related to the implementation of the 
Convention and, on that basis, determination of possible 
steps and measures in Georgia; training activities at com-
pany level; and conducting social and gender audits with a 
view to developing action plans for tackling gender issues. 
Second, a special working group should be established 
within the Government, where adequate legislative pro-
posals could be developed supporting the social conditions 
of employed women. Specific activities should also be con-
ducted together with trade unions in certain sectors with 
respect to management and trade union leadership, and lo-
cal gender policies should be developed in collaboration 
with the local authorities. Third, youth entrepreneurship 
and related education, with a focus on social and gender 
thematics, should be supported. The speaker expressed his 
belief that, together, the social partners could devise and 
implement actions that would lead to a tangible improve-
ment of the situation.  

The Worker member of Georgia appreciated the consid-
eration given to the issue by the ILO and its constituents 
and stated that without due attention from international la-
bour institutions and the democratic community, problems 
that were perceived as being of little relevance at the mo-
ment, tended to gradually and extensively erode standards 
and conditions of work. The current problem of imbalance 
in wages between men and women was particularly alarm-
ing. The wage gap had reached 104 per cent in 2016, de-
spite positive trends over the past decade, and currently 
stood at 52 per cent. The factors that had resulted in such a 
huge wage gap were clear and obvious: the year 2006 was 
the exact year that labour inspection had been abolished. 
The absence of an authority in charge of supervising labour 
relations implied a lack of compliance with basic labour 
standards and rights, including the principle of equal pay. 
Although, due to a commitment under the EU–Georgia As-
sociation Agreement, labour inspection had been re-estab-
lished, its current mandate did not comply with ILO stand-
ards, since it did not have the power to conduct inspections 
to monitor compliance with requirements of labour legis-
lation. Moreover, the speaker emphasized that the most 
pressing issue remained the lack of real and effective social 
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dialogue, which would facilitate the resolution of many ex-
isting problems hampering the prosperity and economic 
stability of the country. Despite the fact that the Conven-
tion had been ratified in 1993, the persistence of such a sig-
nificant wage inequality demonstrated that international 
Conventions were being ratified only as a matter of form. 
Over the past twenty years, no working mechanisms to de-
fine “work of equal value” had been established, and no 
relevant policies or awareness-raising campaigns had been 
undertaken to address issues on equality and protection of 
women’s rights in labour relations. With respect to equal 
pay, it should also be noted that the current legal instru-
ments determining the minimum wage had been adopted 
back in 1999. Thus, in the private sector, the minimum 
wage was significantly lower than in the public sector to 
about US$55. Notwithstanding years of constant demands 
to establish an adequate minimum wage level, the authori-
ties had persistently ignored the numerous appeals from 
trade unions, human rights activists, non-governmental or-
ganizations and even large transnational corporations. On 
the basis of official data provided by the Statistical Depart-
ment of Georgia, it was possible to evaluate the real picture 
at national level of gender inequality in the world of work. 
For example, in 2016, the average monthly nominal salary 
of men was about US$450, and US$295 for women. The 
speaker emphasized that, while the Government had com-
mitted to radically change the current situation, the trade 
unions had no illusions regarding the elimination of gender 
discrimination through a one-time solution. This required 
an integrated approach and a long-term and active policy. 
It was necessary for societies across the world, especially 
conservative and traditional ones with obsolete stereo-
types, including in Georgia, reconsider their views on the 
role and rights of women in modern life. This goal could 
be achieved only through the joint efforts of all national 
and international institutions, and the entire civilized 
world, in order to eradicate all forms of discrimination, and 
above all, violations of women’s rights and freedoms eve-
rywhere. 

The Government member of Bulgaria, speaking on behalf 
of the EU and its Member States, as well as Bosnia and 
Herzegovina, Montenegro and Norway, stated that national 
legislation did not give full expression to the principle of 
equal remuneration for men and women for work of equal 
value, and expressed concern that this issue had been raised 
several times by the Committee of Experts without being 
addressed by the Government. The legislative package 
submitted to Parliament at the end of 2017, which included 
amendments to the Labour Code, the Law on Gender 
Equality, and the Law on the Elimination of All Forms of 
Discrimination, should address the gaps identified by the 
Committee of Experts and by the Public Defender. 
Measures should be taken in consultation with the social 
partners without delay, in order to further review the legis-
lation, including section 57(1) of the Law on the Public 
Service, and bring it into full compliance with ILO Con-
ventions, particularly with the principle of equal remuner-
ation for men and women for work of equal value. The gen-
der wage gap was persistent and significant in every sector 
of the labour market, including in female-dominated sec-
tors. This phenomenon did not only concern wages, but 
also social benefits and bonuses. The underlying causes 
were perhaps linked to occupational gender segregation 
and gender discrimination. Despite existing legal provi-
sions, gender-based discrimination was still very common 
in practice at the recruitment stage and in job advertising. 
The speaker called on the Government to take measures to 
reduce the gender pay gap and address its underlying 
causes, and to promote women’s access to a wider range of 
job opportunities at all levels, including management. She 
also called for concrete follow-up to the recommendations 
made by the Public Defender, in particular to improve 

awareness among employers. Finally, the speaker called on 
the Government to take measures to ensure effective en-
forcement of the principle of equal remuneration for work 
of equal value, including adequate labour inspections, 
awareness-raising campaigns on the laws and procedures 
available, and strengthening the capacity of judges and 
other authorities to detect and address pay inequalities be-
tween men and women.  

The Worker member of Norway, speaking on behalf of the 
Worker members of the Nordic countries, expressed deep 
concerns regarding the absence of legislation giving full 
expression to the principle of equal remuneration for men 
and women for work of equal value in Georgia. The Geor-
gian Trade Union Confederation (GTUC) had actively 
worked to improve conditions for women in the workplace 
and had encouraged women to increase their trade union 
participation. Statistics and facts regarding gender equality 
in the country were lacking, and the level of awareness 
around gender issues and women’s rights needed to be in-
creased. Available statistics showed that women’s position 
in the labour market was very precarious: women were the 
first to lose their jobs when companies fired people, they 
often took jobs far below their skill level, and earned only 
about 60 per cent of what men earned. In the informal econ-
omy, where women constituted 50 per cent of the workers, 
protection mechanisms were virtually absent, and workers 
were particularly vulnerable to discrimination. Women in 
the informal economy had to survive on very low wages 
and were often subjected to sexual harassment. Consider-
ing that there was widespread discrimination in employ-
ment in Georgia, both in terms of recruitment, selection 
and wages, the speaker urged the Government to give full 
legal expression to the principle of equal remuneration for 
men and women for work of equal value, therefore 
strengthening women’s economic freedom, ensuring 
women a place in law-making processes and participation 
in the labour market on equal terms with men. In Georgia, 
a substantial gender gap in average monthly nominal wages 
existed in every sector of the labour market, including in 
female-dominated sectors such as education and health 
care, and even among men and women with similar levels 
of education. The Government had not indicated whether 
any consideration had been given, in consultation with the 
social partners, to reviewing the provisions of the Consti-
tution, the Labour Code and the Law on Gender Equality. 
Moreover, the Law on the Elimination of All Forms of Dis-
crimination, while including a general prohibition of dis-
crimination based on sex, did not refer to the principle of 
equal remuneration for men and women for work of equal 
value. The speaker urged the Government to implement the 
conclusions to be adopted by the Committee and to amend 
the national legislation so as to ensure conformity with the 
Convention.  

The Worker member of the United States indicated that 
there were problems in law and practice in Georgia. The 
principle of equal remuneration for men and women for 
work of equal value was not sufficiently reflected in the 
general prohibition of discrimination contained in existing 
labour legislation, including the Law on the Elimination of 
All Forms of Discrimination of 2014. The lack of a system-
atic approach, in law and practice, to ensuring equal remu-
neration for men and women for work of equal value was 
illustrated by the statistics on wages and other compensa-
tion reported by the Committee of Experts. For example, in 
2016, women earned on average 65 per cent of men’s sal-
ary, while men were approximately two times as likely as 
women to receive bonuses, premiums and employer-paid 
health insurance. The solution to the problem was not only 
legislative. With respect to enforcement, the Labour In-
spection Service had been dismantled in 2006 and re-estab-
lished in 2015. Since 2015, a sufficient labour inspectorate 
(beyond the monitoring of health and safety conditions and 
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forced labour) had not been established. Its mandate was 
still insufficient to monitor compliance with a full range of 
labour standards, including those covered by the Conven-
tion. As a result, there was no adequate and effective en-
forcement mechanism to ensure the application in practice 
of the principle of equal remuneration for work of equal 
value. Labour inspection institutions had to be re-estab-
lished to ensure compliance with new legislation that 
would define equal pay clearly and in compliance with the 
Convention, articulating the key concept of “work of equal 
value”. The methodological shortcomings to evaluate the 
value of jobs were a challenge not only for legislators, but 
also for the labour inspectorate charged with monitoring 
compliance. It was therefore necessary to aim at full com-
pliance with the Convention in both the public and private 
sectors, as the Government implemented its “State Strategy 
of Labour Market Formation and its Implementation Ac-
tion Plan 2015–18” by amending the Labour Code to align 
it with international labour standards. In addition, it was 
necessary to provide the labour inspectorate with sufficient 
methodology guidance, training and funds to ensure that 
the new legislation was applied in practice. In addition to 
these measurable quantifiable challenges on wages and 
benefits, the country faced cultural challenges in address-
ing entrenched and often implicit bias against women. The 
underlying causes of those inequities had to be addressed 
by recognizing them and engaging in awareness-raising ac-
tivities. According to national trade unions, many employ-
ers treated women as “problem-causing” workers, who 
would often be absent and demanded additional privileges, 
such as maternity leave. Such situations led to gender dis-
crimination in employment, remuneration and career ad-
vancement. The underlying causes of these inequities were 
a concern for everybody. There were no concrete policies 
in place to provide meaningful assistance to all workers re-
garding work–life balance and the combination of family 
responsibilities with occupational duties. Until such 
measures were taken, women would be charged with fam-
ily responsibilities and expectations in practice, which en-
tailed lower levels of promotion and remuneration.  

The Government representative, duly noting the valuable 
comments of the Committee, reiterated that her Govern-
ment acknowledged the existence of legislative and policy 
gaps and was taking significant steps and measures to har-
monize national legislation with international labour stand-
ards and best practices. However, the root causes of the es-
tablished gender pay gap lay in gender discrimination, the 
social norms of society and the social role of women 
therein. It was therefore important to develop strategies and 
awareness-raising campaigns with a view to changing atti-
tudes and mainstreaming gender into social and labour pol-
icies. The Government was taking action to foster women’s 
participation in the labour market and had already identi-
fied women and young persons as the target population for 
empowerment. She highlighted the Government’s readi-
ness to work towards improving the legislative framework 
and institutionalizing the implementation mechanisms in 
the area of gender equality, in particular by strengthening 
the capacity of the newly established labour inspection ser-
vice and gradually broadening its mandate to enable it to 
be a fully-fledged labour inspectorate that would also cover 
issues such as the gender pay gap and women’s rights in 
the workplace.  

The Worker members stated that, when examining cases 
on the application of the Convention, the broader context 
of women’s empowerment and gender non-discrimination 
should not be forgotten. The Convention rightly placed re-
muneration at the heart of combating discrimination 
against women. Historical attitudes and stereotypes had 
consigned women to certain jobs, and this kind of segrega-
tion had traditionally subordinated women’s aspirations to 

those of men and lowered their social and economic stand-
ing. As a result, jobs predominantly performed by women 
were undervalued in comparison to work of equal value 
performed by men. To tackle this, the Convention required 
that wage rates be determined according to objective crite-
ria, free from gender bias, and that these rates be estab-
lished excluding any consideration related to the gender of 
the worker. Achieving this would serve as an important 
contribution to combating occupational gender segregation 
and other forms of unequal treatment. They called on the 
Government to take concrete steps to give full legislative 
expression to the principle of equal remuneration for men 
and women for work of equal value by amending the La-
bour Code, the Law on Gender Equality, the Law on the 
Elimination of All Forms of Discrimination, and the Law 
on the Public Service. Moreover, adequate and effective 
enforcement mechanisms should be put in place to ensure 
that the principle of equal remuneration was applied in 
practice, and awareness-raising measures should be 
adopted to ensure that workers could avail themselves of 
their rights under the Convention. The Worker members 
hoped that more detailed information would be received 
from the Government about the specific measures taken to 
reduce the gender pay gap and address its underlying 
causes. In this regard, it would be beneficial for the Gov-
ernment to avail itself of ILO technical assistance. 

The Employer members welcomed the Government’s ef-
forts and its constructive approach to the issue of gender 
equality in the workplace as regards equal opportunity and 
treatment. However, they concurred with the Worker mem-
bers that the main obligation under the Convention, over 
and above gender equality, was to ensure the application to 
all workers of the principle of equal remuneration for men 
and women for work of equal value. Therefore, the Em-
ployer members encouraged the Government to take steps 
to ensure, in consultation with the social partners, that na-
tional legislation expressly enshrined the principle of equal 
remuneration for men and women for work of equal value; 
and to provide a full report to the Committee of Experts on 
the legislative amendments envisaged to this end. They fur-
ther encouraged the Government to supply information 
concerning the recently adopted National Action Plan on 
Gender Equality, in particular its impact on efforts to en-
sure respect for the principle of equal remuneration for men 
and women for work of equal value. Noting the concerns 
raised by the Committee of Experts and the interventions 
made concerning the gender pay gap, the Employer mem-
bers considered that a better understanding of the root 
causes of the gender pay gap in Georgia would be helpful, 
and cautioned that some of the causes could be extraneous 
to the principle underlying the Convention and could in-
stead be related to occupational gender segregation, dis-
tinct participation of men and women in the private and 
public sectors, or discrimination in employment based on 
sex, as defined by the Discrimination (Employment and 
Occupation) Convention, 1958 (No. 111). Lastly, the Em-
ployer members expressed their optimism and encouraged 
the Government to avail itself of ILO technical assistance 
and to continue the process of implementation in close co-
operation and consultation with the social partners.  

Conclusions 

The Committee took note of the submissions of the Govern-

ment representative and the discussion that followed. 
The Committee welcomed the legislative efforts of the Gov-

ernment to ensure gender equality, however it noted that the 

Government has not made efforts to ensure the application of 
the principle of equal remuneration for men and women for 
work of equal value as required by Convention No. 100. The 

Committee noted with concern the abolition of the Labour In-
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spection Service and the absence of an equivalent replace-
ment to ensure the enforcement of the rights and principles 

protected by the Convention.  
Taking into account the Government’s submissions and the 

discussion that followed, the Committee recommended the 

Government to: 

■ ensure that national legislation, in particular the Labour 

Code, the Law on Gender Equality, the Law on Elimi-

nation of All Forms of Discrimination and/or the Law on 

the Public Service, expressly commits to the principle of 

equal remuneration for men and women for work of 

equal value in consultation with the social partners; 

■ implement effective enforcement and detection mecha-

nisms to ensure that the principle of equal remuneration 

for men and women for work of equal value is applied in 

practice; 

■ take steps to raise awareness among workers, employers 

and their organizations of the laws and procedures 

available in order to allow them to avail themselves of 

their rights; 

■ continue to provide information on decisions handed 

down by the judiciary, and cases handled by the Office 

of the Public Defender; 

■ continue to provide gender-disaggregated data on la-

bour market participation and remuneration; 

■ provide the Committee of Experts with information re-

lated to the 2018–20 Georgian National Action Plan on 

Gender Equality adopted in May 2018 and its potential 

impact on the principle of equal remuneration for work 

of equal value in law and practice; and 

■ avail itself of ILO technical assistance in implementing 

these recommendations. 
The Committee encourages the Government to report on 

the measures taken to implement these recommendations to 
the Committee of Experts before its November 2018 session. 

A Government representative thanked the Committee for 
the fair and constructive recommendations contained in the 
conclusions. He mentioned that his Government was pur-
suing reforms as a priority to harmonize law and practice 
with international labour standards and the standards of the 
EU following the signature of an association agreement be-
tween Georgia and the EU. 

Abolition of Forced Labour Convention, 1957 (No. 105) 

CAMBODIA (ratification: 1999) 

A Government representative stated that the Committee 
of Experts had played a crucial role in ensuring the fulfil-
ment of all international labour Conventions, as well as 
other relevant international human rights instruments. The 
Government of Cambodia had also been committed to do 
its utmost to respect all its international obligations. As en-
shrined in the Constitution, both labour rights and human 
rights were protected in law and in practice in Cambodia. 
Forced labour was explicitly prohibited under section 15 of 
the Labour Law. Referring to the definition of forced la-
bour under the Forced Labour Convention, 1930 (No. 29), 
as well as to its exceptions, the speaker highlighted that the 
Law on Prisons aimed at providing education, reformation 
and rehabilitation to prisoners to reintegrate them into so-
ciety, to prevent the recurrence of offences and to offer safe 
and secure custody, good health and humane treatment of 
prisoners in accordance with international principles and 
the United Nations Rules for the Protection of Juveniles 
Deprived of Liberty. Section 68 of the Law on Prisons in-
corporated all international standards and best practices ap-
plied in some developed countries on the use of the prison 
industry. Therefore, it was inappropriate to interpret that 
provision to be in violation of Conventions Nos 29 and 
105. Section 68 provided that low-risk prisoners who had 
been assessed as physically capable should be assigned to 

work as part of the prison’s daily routine, or to perform any 
work in the public interest and for the benefit of the com-
munity, or assigned to participate in the prison industry, 
prison handicraft and prison farming programmes. The 
speaker expressed his grave concern at the Committee of 
Experts’ comments and conclusions on the application of 
Convention No 105. Regarding the request for updated in-
formation concerning the situation of freedom of associa-
tion in Cambodia and the roadmap to deal with this issue, 
the speaker provided assurances that such information 
would be provided. He stressed that, as the national elec-
tions were forthcoming, the situation was heavily politi-
cized. Moreover, some non-governmental organizations 
(NGOs) and civil society had no hesitation to discredit, de-
monize and ultimately to destroy the Royal Government of 
Cambodia and the ruling party whose achievements un-
questionably satisfied all Cambodian people. 

The Employer members pointed out that the application 
of Convention No. 105 by Cambodia was being discussed 
by this Committee for the first time. There were only two 
relevant observations made by the Committee of Experts 
in respect of Cambodia’s compliance with the Convention, 
one in 2015 and the other in 2017. The observations re-
ferred to the inconsistent application of the Penal Code of 
2009 and reported instances of political figures and trade 
unionists held in custody for offences for which the Code 
mandated only a fine. No mention of any person subjected 
to conditions of forced labour while in detention was made. 
For a breach of the Convention to occur, however, it was 
necessary to point to instances of persons being subjected 
to banned activities. In the absence of such evidence clearly 
pointing to a breach of the Convention, a case should not 
be discussed by the Committee, nor be double-footnoted. 
It was not sufficient to assume that detention in itself con-
noted forced labour. The fact that detention may or may not 
have been legal was not material to the question of whether 
the Convention had been breached. The observations that 
formed the background to this case drew heavily on the 
2014, 2016 and 2017 reports of the UN Special Rapporteur 
on the situation of human rights in Cambodia. These re-
ports drew attention to, and expressed deep concern about, 
human rights issues in Cambodia. These issues were of 
concern to all and the Employer members were conscious 
of the strategic regional and global concerns and calls for 
pressure to be brought to bear on Cambodia in this respect. 
However, this Committee should not permit itself to be 
used as a vehicle of wider concerns, be they in respect of 
Cambodia or in any other situation. The mandate and the 
duty of the Committee was to examine cases of breaches of 
ratified Conventions, not to pursue issues more properly 
dealt with in other jurisdictions. Thus, the conclusions on 
this case should be limited to observing that the incon-
sistent application by Cambodia of the Penal Code created 
risks that a detained person may be subjected to pressures 
involving forms of forced labour. In the absence of evi-
dence pointing to such instances, this Committee should 
limit itself to asking the Government for an assurance that 
no persons, detained or not, were or would be subjected to 
conditions of forced labour. That was the approach adopted 
by the Committee of Experts in its 2015 observation when 
it had requested the Government to take the necessary 
measures to ensure that no sanctions involving compulsory 
labour could be imposed as a punishment for holding or 
expressing political views. It was arguably not within the 
competence of this Committee to develop conclusions on 
practices that, while of concern in themselves, were not 
breaches of a labour standard ratified by Cambodia. 

The Worker members recalled that Cambodia’s serious 
failure to respect fundamental rights and principles at work 
had been examined by the Committee almost every year 
for the past decade, unfortunately with very disappointing 
results. The Committee of Experts had double footnoted 
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this case due to its concern over the legislative and practical 
measures undertaken by the Government and there were no 
reasons to call that decision into question. Basic civil 
rights, including the right to free speech and the right to 
associate and assemble, were not guaranteed in the coun-
try. On the contrary, workers and citizens were systemati-
cally subjected to heavy criminal penalties involving com-
pulsory labour for exercising their rights protected under 
the Convention. Recourse to sanctions involving forced la-
bour or compulsory labour as a means to censor the expres-
sion of opposing views on political, social or economic 
matters or to punish participation in strikes was clearly pro-
hibited under Article 1 of the Convention. The right to as-
sociate and assemble provided the means through which 
citizens sought to secure the dissemination and acceptance 
of their views and thus clearly fell under the remit of pro-
tection provided by the Convention. Yet trade union lead-
ers and members were effectively barred from enjoying 
these rights. This Committee and other ILO supervisory 
bodies had repeatedly condemned the imprisonment of 
Cambodian trade unionists for expressing their views and 
engaging in peaceful activities, including strikes. The 
Worker members deeply regretted that, despite very clear 
recommendations to the Government, the crackdown on 
trade unionists continued. The number of trade unionists 
facing criminal charges or imprisonment in reprisal for 
peaceful trade union activities was steadily increasing. The 
Cambodian Labour Confederation alone counted at least 
26 leaders and members who were currently threatened 
with criminal punishment for expressing their views on 
problematic social and economic policies. Recently passed 
labour laws or those that were under discussion seemed to 
be designed to tighten the grip on trade unionists even fur-
ther. The Committee of Experts and also the UN treaty 
bodies, had criticized the 2016 Law on Trade Unions and 
the 2015 Law on Associations and Non-Governmental Or-
ganizations (LANGO), which effectively denied freedom 
of association rights to teachers, civil servants and domes-
tic workers. Despite the amendments made to the draft 
Minimum Wage Law, the Law remained problematic par-
ticularly as it prohibited the dissemination of research on 
wages, which had not been submitted to the National Tri-
partite Council within 15 days. This restriction could have 
a severe impact on academic freedom, and economists and 
academics could be potentially restricted in their ability to 
disseminate, access and discuss vital research on economic 
and social issues. Moreover, the draft Law provided for 
heavy and disproportionate administrative fines with no 
explicit right of appeal. These fines, if unpaid, would lead 
to criminal proceedings. Considering the likely inability of 
many workers and union leaders to afford heavy fines, 
these provisions cumulatively would lead to the effective 
criminalization of the peaceful exercise of fundamental 
freedoms. These issues were clearly connected to last 
year’s discussion with respect to the Freedom of Associa-
tion and Protection of the Right to Organise Convention, 
1948 (No. 87). In its conclusions, the Committee called on 
the Government to ensure that freedom of association 
could be exercised in a climate free of intimidation and vi-
olence against workers, employers and their respective or-
ganizations. It also requested the Government to hold con-
sultations with its social partners in order to develop a time-
bound roadmap for the implementation of the recommen-
dations. In its engagements with the direct contacts mission 
which visited the country in March 2017, the Government 
admitted that the Law on Trade Unions was defective in 
many ways. It was therefore disappointing that, even 
though the recommendations were issued one year ago, the 
Government only started to hold consultations a few weeks 
ago. The Government should explain what caused this ex-
cessive delay and how it intended to overcome its tardiness. 

The Worker members expressed their deep concern at 
the deteriorating political and social atmosphere, including 
the prosecution and imprisonment of political opponents 
and human rights defenders. While the offences of public 
defamation and insult under the Penal Code were punisha-
ble with fines only, the law had been applied in an arbitrary 
manner in order to punish political opponents and human 
rights defenders with penalties of imprisonment. The UN 
Special Rapporteur on the situation of human rights in 
Cambodia had noted that the range of provisions in the Pe-
nal Code used to curtail freedom of expression was ever-
increasing and insisted that laws must be applied consist-
ently by the Government and the courts. The Rapporteur 
had warned that the criminal punishment of activists may 
create an atmosphere of fear and intimidation that could 
negatively affect the right to freedom of expression, lead-
ing to self-censorship. Moreover, the clampdown on trade 
unions and civil society activists had coincided with the 
dissolution of the main opposition party, the Cambodian 
National Rescue Party (CNRP), by the Supreme Court. 
While the Law on Political Parties was amended in 2017, 
it retained its problematic provisions. Various offences re-
lated to the administration or management of a political 
party which had been dissolved, or whose activities had 
been suspended by a court, or whose registration had been 
refused, were punishable with sanctions of imprisonment 
for a term of up to one year, which involved compulsory 
labour. A total of 118 CNRP members had been banned 
from political activity for five years. It was impossible not 
to share the Committee of Experts’ deep concern over the 
wide-scale detentions and prosecutions targeting the oppo-
sition party, civil society and trade unions. The absence of 
legal guarantees of freedom of expression, freedom of 
peaceful assembly, freedom of association, as well as free-
dom from arbitrary arrest, clearly exposed workers and cit-
izens to the imposition of compulsory labour as a punish-
ment for holding or expressing political or ideological 
views. In light of the lack of independence of the judiciary, 
as noted in 2008 by the direct contacts mission, this was of 
particular concern. The ability of the judicial system to dis-
charge its mandate was compromised by the lack of capac-
ity; the judiciary was subject to political interference, 
which compromised its ability to exercise its functions in 
an impartial and independent manner. The UN Special 
Rapporteur had noted that access to justice was still denied 
to many, and expressed concern at the prevalence and ex-
cessive length of pre-trial detention. Criminal proceedings 
were marred by inconsistencies and irregularities; different 
judges applied different standards of proof. This practice 
stood in contradiction with the principle that everyone 
charged with a criminal offence had the right to know and 
challenge the evidence against him or her. Consistency and 
fairness, especially in criminal cases, required that the 
standard of proof must be the same in all similar cases. The 
general elections were imminent in Cambodia. Fundamen-
tal freedoms and the rule of law would be meaningless if 
they were not upheld during times of contentious debate. 
Freedom of expression and freedom of association were 
crucial to democracy, social progress and inclusive eco-
nomic growth. Restricting these rights under the threat of 
compulsory labour constituted not only a denial of basic 
freedoms but represented a serious stumbling block in the 
country’s path to democracy and prosperity. 

The Employer member of Cambodia considered that any-
thing not related to the application of Convention No. 105, 
such as matters relating to the Minimum Wage Law, the 
Law on Trade Unions, sanctions of imprisonment or any 
other sanction except that of forced labour, should be 
struck from the Record of Proceedings as not being rele-
vant to the case. The discussion of this case should be lim-
ited to forced labour. As there was no evidence of a clear 
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breach of the Convention, it was unacceptable that Cambo-
dia was discussed by the Committee yet again. She high-
lighted the impact the discussion in this case could have on 
the decision of other governments and businesses to engage 
with and invest in Cambodia. The mere discussion of this 
case under Convention No. 105 would tell the world (or 
strongly imply) that Cambodia engaged in forced labour. 
This was not the case as there was no evidence presented 
to that effect. The Cambodian employers had a deep inter-
est in the work of the Committee to address challenges to 
the application of Conventions. They were present to ad-
dress challenges to protect their business and investment 
environment. Cambodia had a vibrant and dynamic eco-
nomic environment that was changing and diversifying 
quickly. The engagement of governments and investors 
around the world was necessary for the growth and creation 
of good quality jobs in Cambodia. Every country deserved 
a fair and due process of review by the Committee of Ex-
perts. However, Cambodia had been unfairly sanctioned 
with a double footnote. The evaluation of the Committee 
of Experts demonstrated that there was no breach of the 
Convention, only possibilities which were the same for 
other countries with similar legislation. The Conference 
Committee should review only the most serious breaches 
of Conventions. A key outcome of the discussion in this 
case should be a call to review the transparency and integ-
rity of the double-footnoting procedures. 

The Worker member of Cambodia affirmed that the lead-
ers and members of the independent trade unions still faced 
serious problems including murder, detention, discrimina-
tion, violence and punishment when they were trying to ex-
ercise their rights. In 2004, Chea Vichea, Ros Sovanareth 
and Hy Vuthy had been murdered. In 2013, during a gen-
eral strike demanding a higher minimum wage for garment 
workers, five workers had been killed, 23 workers had been 
jailed for months, and more than 30 others had been in-
jured. The right to public assemblies and strikes had been 
restricted and unions could only meet members in private 
places. The criminal charges against six union leaders for 
taking part in the 2013 strikes were still effective. The Gov-
ernment was requested to drop the charges against them, to 
enforce the recommendations of the Committee and pro-
vide the reports of the three committees charged with in-
vestigations of the murders and violence in the 2013 strike, 
with the purpose of bringing the perpetrators to justice and 
compensating victims. Between 2014 and 2017, union 
leaders and thousands of workers were faced with violence 
from third parties or the police when they exercised their 
rights in industrial actions, 26 workers had faced criminal 
charges and 17 of them had been jailed from two to 
eight months. The unions had brought these cases to the 
Committee in 2016 and 2017. The Committee had specifi-
cally asked the Government to resolve these cases, but 
there had been no progress and in one case new charges 
had been put up against the leaders. Following the recom-
mendations made by the Committee, the Government had 
committed itself to enforce them with a roadmap of con-
crete actions and two consultations had been carried out. 
The speaker invited the Government to finalize a time-
bound roadmap to amend the Law on Trade Unions and the 
LANGO so as to bring them into conformity with the Free-
dom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and to amend the Penal Code 
and the Law on Peaceful Demonstration to bring them into 
conformity with Convention No. 105.  

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States, as well 
the former Yugoslav Republic of Macedonia, Montenegro 
and Albania, Bosnia and Herzegovina, and Norway, re-
ferred to the EU’s promotion of the core labour standards 
as part of its 2015 Action Plan on Human Rights, which 
featured the eradication of forced labour and the protection 

of freedom of association and the right to organize. Cam-
bodia had benefited from the duty-free and quota-free ac-
cess to European markets through the “Everything But 
Arms” (EBA) arrangement under the Generalised Scheme 
of Preferences. The EU was the largest market for Cambo-
dia’s exports, especially for the garment sector. In return, 
the EBA regime required Cambodia to comply with its ob-
ligations under the core international human rights princi-
ples and labour Conventions, to which the EU and its citi-
zens attached great importance. The speaker recalled that 
the EU had expressed its concern over the deterioration of 
democracy, human rights and the rule of law. The inclusion 
of penalties of imprisonment involving compulsory labour 
in provisions that had been used to target those expressing 
dissenting political or ideological views was also a matter 
of great concern. These included the relevant provisions of 
the Law on Political Parties of 2007 and the Penal Code 
related to incitement to disturb public security by speech, 
writing, picture or any audiovisual communication in pub-
lic or to the public, publication of commentaries intended 
to unlawfully coerce judicial authorities, and discrediting 
judicial decisions. The speaker requested the Government 
to ensure that these provisions were used only when fully 
justified by the facts of the case and only in connection 
with violence or incitement to violence. The application of 
the Penal Code, the Law on Trade Unions, the LANGO and 
the Law on Peaceful Demonstration should not lead in 
practice to punishment involving compulsory labour in sit-
uations covered by Convention No. 105. No penalties in-
volving compulsory labour should be imposed for the 
peaceful expression of political views or views opposed to 
the established system. She strongly urged the Government 
to cease using the judiciary as a political tool to harass, in-
timidate, arrest and prosecute political opponents, trade un-
ion members, members of civil society, labour rights activ-
ists and human rights defenders. It was the EU’s intention 
to closely monitor the situation, while remaining ready to 
assist Cambodia in meeting obligations linked to democra-
tization, human rights and the rule of law, and in support-
ing its economic and sustainable development.  

The Government member of Thailand, speaking on behalf 
of the Association of Southeast Asian Nations (ASEAN), 
reaffirmed their strong commitment to the elimination of 
forced labour, in keeping with the ASEAN Labour Minis-
ters’ Work Programme 2016–20, and the Work Plans of the 
Subsidiary Bodies. ASEAN member States looked forward 
to their continued cooperation with the ILO in implement-
ing regional commitment to its goals. The speaker wel-
comed the progress that had been made in promoting la-
bour rights and the Government’s assurance that forced la-
bour had been strictly prohibited both in law and in prac-
tice. He encouraged the Government to continue its efforts 
to promote labour rights, decent working conditions and 
harmonious industrial relations through social dialogue.  

The Worker member of Germany, speaking on behalf of 
the German Confederation of Trade Unions (DGB) and the 
Dutch, Danish, Finnish, Norwegian and Swedish trade un-
ions, stated that the Cambodian Government was violating 
this Convention in law and in practice. Section 68 of the 
Law on Prisons provided explicitly that prisoners could be 
obliged to perform compulsory labour. The Government 
used imprisonment as a deliberate means to obstruct the 
activity of trade unionists and to penalize activities which 
were critical of the Government. Legal provisions that for-
bade insulting the monarchy, incitement to crime or to the 
disturbance of public order, defamation, bribery of wit-
nesses or damaging national interests were systematically 
misused. The improper use of these provisions of criminal 
law was particularly problematic. Through the formulation 
of a very extensive scope of application, these legal provi-
sions were used inappropriately to strategically intimidate 
and repress opponents of the regime. A trade union activist 
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was sentenced in 2017 to two years’ imprisonment for in-
citement to serious crime because he had called, in a radio 
interview, for the removal of trade preferences by the 
United States and the EU, and journalists had been charged 
with defamation because they had asked the inhabitants of 
a village about their voting behaviour. Pre-trial detention 
was also being used arbitrarily for long periods of time and 
without due legal process. The arbitrary misuse of prison 
sentences, which were always accompanied by compulsory 
labour under the existing legislation, created a climate of 
threats and intimidation, in which it was impossible not 
only for trade unionists but also for civil society as a whole 
to exercise fundamental rights such as freedom of expres-
sion, freedom of assembly and freedom of association – 
human rights which were protected as a matter of principle 
by the Cambodian Constitution. She called upon the Gov-
ernment to bring both its law and its practice into line with 
this Convention and to put an end to the repression of trade 
unionists and dissidents. 

The Worker member of Indonesia, speaking on behalf of 
the Confederation of Indonesia Prosperity Trade Union 
(KSBSI) and the Korean Confederation of Trade Unions 
(KCTU), insisted that no worker should be charged or ar-
rested for legitimate activities. He noted the Committee of 
Expert’s concern that trade union members, human rights 
defenders and NGO representatives continued to be sub-
jected to threats, harassment, arrest, pre-detention and 
prosecution on charges of defamation and public insult. 
Although under the Penal Code, those offences were pun-
ishable only by fines, various trade union members had re-
ceived penalties of imprisonment. The speaker highlighted 
instances of arbitrary and repressive application of criminal 
laws where workers had protested unfair dismissals of 
trade union leaders or failure to enforce arbitral awards and 
court orders. On 14 February 2018, four union leaders of 
the Workers Friendship Union Federation were summoned 
to court and sent for pre-trial detention for having orga-
nized a strike. In 71 instances since the last national elec-
tion in 2014, trade unionists had been taken to court by em-
ployers and authorities for such criminal offences as defa-
mation, intentional violence and damage, or interfering 
with traffic during labour protests. Under the Penal Code, 
they could receive prison terms ranging from six months to 
five years. A coordinator of the agricultural association 
was jailed for six months under articles 377 and 378 of the 
Penal Code, which provided for penalties of imprisonment 
from six months to three years, and fines from 1 million to 
6 million riels. On 6 February 2016 protest against the 2015 
dismissal of 45 employees attempting to form a branch of 
the Cambodian Transport Workers Federation had ended 
with a violent attack in which bus drivers had been arrested 
and 14 people injured. An officer of the Cambodia Infor-
mal Worker Association had been arrested on charges of 
aggravated intentional violence, obstructing public offi-
cials and obstructing a public road. On the same day, four 
leaders of independent trade unions, including Ath Thorn, 
President of the Cambodian Labour Confederation had also 
been charged, although none had been present. The speaker 
underscored the need to stop the misuse of laws to crimi-
nalize workers and trade unionists. He called on the Gov-
ernment to take urgent, concrete action to comply with the 
Committee of Expert’s call to fully respect trade union 
rights and to ensure trade unionists’ ability to act in a cli-
mate free of intimidation or violence. 

The Government member of Switzerland expressed deep 
concern at the detention measures, treatment and judicial 
processes to which members of the opposition party, NGO 
representatives, trade union members and human rights de-
fenders were subject. They had been punished and impris-
oned for their activities, and their prison sentences included 
an obligation to work while in prison. In that regard, he 

called on the Government of Cambodia to take the neces-
sary steps to guarantee freedom of opinion and expression, 
freedom of association and the right to peaceful assembly. 
Those rights were an integral part of the human rights 
framework and enshrined in the fundamental labour Con-
ventions. He also encouraged the Government to undertake 
all the legal changes needed to abolish sentences that in-
cluded an obligation to work, in order to comply with this 
Convention.  

The Worker member of France said that the violations of 
Convention No. 105 were part of an arbitrary practice that 
was contrary to all values of humanism and respect for uni-
versal human dignity, in view of the fact that through the 
LANGO law, the Government of Cambodia was using ex-
tremely coercive measures including forced labour as a 
means of intimidation and retaliation. The general require-
ment of NGO neutrality towards political parties under sec-
tion 24 of the LANGO law allowed arbitrary interpreta-
tions by the administration, which sought to suspend activ-
ities, impose fines and cancel the registration of NGOs. 
The same provision also authorized the Ministry of the In-
terior to cancel registration following an extremely vague 
allegation of endangering public and national safety. Ac-
cordingly, the Ministry of Foreign Affairs had ordered the 
National Democratic Institute (NDI) to close and to expel 
all its foreign staff on 23 August 2017. The Foreign Minis-
try had asserted its authority on the basis of section 34 of 
the LANGO to put an end to the activities of any interna-
tional civil society organization that had not registered a 
memorandum of understanding with the Ministry. The or-
der had come after the NDI had been accused of providing 
the Cambodia National Rescue Party (CNRP) with a “ma-
licious” plan to overthrow the Government. Moreover, on 
28 July 2017, the governor of the Ek Phnom district in Bat-
tambang published a letter ordering all commune chiefs in 
that district to report on all NGOs and associations operat-
ing in the region. The letter indicated that organizations 
needed to obtain the permission of the district authorities 
before conducting activities in that district. Commune 
chiefs were required to publish reports on NGOs and asso-
ciations which were active in that district. The letter also 
indicated that commune chiefs who failed to report such 
information would incur penalties, and that was what the 
Cambodian Government was using as a means of intimida-
tion. The grounds for charges under the LANGO were 
vague, subject to interpretation and thus entirely devoid of 
neutrality and objectivity. NGOs and civil society organi-
zations must now submit annual reports to the Minister of 
the Interior detailing their activities and finances. This al-
lowed the Government to check associations’ accounts, 
question some of their choices and even fabricate false ev-
idence to discredit them. Such contrived offences, aimed at 
silencing civil society, were classified as defamation or dis-
ruption of public order, and those two offences were liable 
to severe punishment in Cambodia. A striking example was 
the length of the pre-trial detention of the leaders of the 
Cambodian Human Rights and Development Association 
(ADHOC), who had been held in such detention with 
forced labour for 427 days. Taking into account the incal-
culable number of possibilities of falling foul of the 
LANGO, the speaker called upon the Cambodian Govern-
ment to fully commit to completely eradicating all recourse 
to forced labour, both as a form of intimidation or preven-
tive measure to silence free speech and as a punishment for 
any sort of crime. 

The Worker member of Australia recalled that her dele-
gation had repeatedly registered its deep concern over the 
situation of labour rights in Cambodia, where trade union 
members faced ongoing discrimination, harassment, 
threats, pre-trial detention, arrest and imprisonment for 
seeking to exercise their fundamental rights despite the rat-
ification of the Convention in 1999. The Government’s 
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persistent non-compliance with international labour stand-
ards, particularly concerning freedom of peaceful assem-
bly, freedom of association and freedom from arbitrary ar-
rest, required the Committee’s ongoing scrutiny. The right 
to peaceful assembly, premised on a notification procedure 
of the Law on Peaceful Demonstration, had been turned 
into a system of permission. Arbitrary interpretations and 
enforcement of the law increased uncertainty and the risk 
of sanctions for those seeking to exercise that freedom. 
Concrete examples included, in 2016 and 2017, Phnom 
Penh City Hall’s use of armed police to bar 2,000–3,000 
members of a consortium of independent unions from 
peacefully marching to the National Assembly for a May 
Day celebration; restricting NGOs such as the Cambodian 
Human Rights Action Committee from rallying to cele-
brate the Human Rights Day (10 December 2016), threat-
ening “measures” if protestors were to disobey; and reject-
ing the request of 200 Khmer Krom to deliver a petition to 
the National Assembly (22 June 2017). Similarly, the au-
thorities of Banteay Meanchey province had warned vil-
lagers against joining the CNRP and NGO celebrations on 
Human Rights Day; Battambang’s Bovil district’s provin-
cial administration had rejected permission for the Boeung 
Bram community to march on Human Rights Day; Kampot 
authorities had denied three requests for celebrations; and 
Takeo authorities had forbidden the Khmer Krom Federa-
tion from celebrating International Human Rights Day in 
several villages and communes. More explicit threats by 
government officers had clearly violated Article 1 of the 
Convention. In a speech, the Prime Minister Hun Sen had 
threatened to “eliminate 100 or 200 people” if they sup-
ported the “colour revolution” to ensure Cambodia’s sta-
bility. The Prime Minister had repeated his readiness to use 
weapons and jail to curb demonstrations or challenge to 
2018 election results. Likewise, the Minister of Social Af-
fairs, Vong Soth, had warned of using bamboo rods against 
anyone protesting against the 2018 election. Prime Minis-
ter Hun Sen had ordered garment industry union leaders to 
ensure that factory workers did not organize political pro-
tests or associate with the remnants of the since-dissolved 
opposition party. The speaker urged the Committee to issue 
its strongest statement against the Government’s persistent 
breaches of the Convention and to maintain its supervision 
over the matter. 

The Government representative thanked the delegates for 
their constructive interventions and comments. Clarifica-
tion as to the grounds on which Cambodia was double foot-
noted was needed. In the Government’s opinion, this was 
linked to the upcoming July 2018 elections. Some dele-
gates disguised the session as a political platform to tarnish 
the Government’s reputation, efforts and achievements. To 
express their political discontent, they should have used a 
different forum. In Geneva, a number of UN institutions 
and mechanisms dealt with human rights, the rule of law 
and democracy issues. The speaker recalled that the session 
of the Human Rights Council could be used by those want-
ing to improve the situation of human rights in the country. 
The International Labour Conference was the forum to dis-
cuss labour laws and relevant Conventions. It was not 
proper to use this forum to make political propaganda in 
order to give preferences to other political parties or indi-
viduals. Regarding the situation of freedom of association, 
the Government and the relevant parties, including the 
ILO, had agreed on the way forward to improve it. In reply 
to the statement by the EU representative, the speaker 
pointed out that while the EBA scheme had considerably 
helped the people and economy of Cambodia, the country’s 
sovereign interests should be respected. He urged the inter-
national community to respect Cambodia’s sovereignty, its 
peace, stability and economic development. 

The Worker members stated that there was no effective 
guarantee of basic civil liberties in Cambodia, and those 

who exercised the right to freedom of expression and as-
sembly became targets for criminal prosecution, imprison-
ment and compulsory labour. Trade unionists, human 
rights’ defenders, the political opposition and virtually an-
yone who adopted views opposed to those of the Govern-
ment had come under enormous pressure involving deten-
tions and prosecutions. Legislative provisions on public 
defamation had been applied in a selective manner to pun-
ish critical opinions. The Worker members expressed very 
deep concern over the lack of impartiality and independ-
ence in the judiciary, as well as the excessive pre-trial de-
tention periods aimed at punishing those who seemingly 
opposed the current Government. This was particularly 
worrying in the context of the upcoming elections, during 
which free debate and exchange of views became even 
more important. The Government had therefore an obliga-
tion to take legislative measures to ensure that penalties in-
volving compulsory labour were not imposed in order to 
silence and censor the peaceful expression of political 
opinions. The right to association and assembly provided 
the means through which citizens could seek to secure the 
dissemination and acceptance of their views and must 
therefore also be protected. Moreover, Article 1(d) of Con-
vention No. 105 prohibited the imposition of compulsory 
labour for organizing or peacefully participating in strikes. 
The Government must ensure that freedom of association 
could be exercised in a climate free of intimidation and vi-
olence. All individuals who had been imprisoned for hav-
ing exercised their right to freedom of expression and as-
sembly must be released immediately and unconditionally. 
Institutional reforms were also necessary in order to guar-
antee the independence and impartiality of the judiciary. 
Freedom of expression and peaceful assembly, freedom of 
association and freedom from arbitrary arrest should be 
guaranteed as safeguards against the imposition of compul-
sory labour for exercising these rights. This required a se-
rious commitment to undertake extensive reforms on a 
number of laws, which were clearly not in conformity with 
Convention No. 105, including the Law on Political Par-
ties, the Penal Code, the Law on Trade Unions, the 
LANGO, the Law on Peaceful Demonstration and the 
Draft Minimum Wage Law. Freedom of expression and as-
sembly, the right to strike and freedom from forced and 
compulsory labour were extremely important issues for 
working people but also for the values of the ILO as a 
whole. Therefore, the Government needed to work with the 
ILO in order to give full effect to Convention No. 105. A 
double-footnoted case meant that the Committee of Ex-
perts had serious concerns. The Worker members referred 
in this respect to section 68 of the Law on Prisons under 
which convicted prisoners who had been assessed as phys-
ically capable should be assigned to work as part of the 
prison’s daily routine and disagreed with the request to 
strike comments concerning the Law on Trade Unions and 
the draft Minimum Wage Law from the Record of Proceed-
ings.  

The Employer members reiterated that while it was unde-
niable that there were serious issues of concern regarding 
the situation of human rights in Cambodia, as noted by var-
ious UN bodies, including the UN Special Rapporteur, the 
Committee had to limit itself to dealing with Convention 
No. 105. The fact that this was a double-footnoted case 
meant that this was a serious case. However, no evidence 
demonstrating the existence of forced labour in the country 
had been provided. While there was a potential risk that 
forced labour could be imposed, there was no evidence that 
it had occurred. In these circumstances, and considering se-
rious concerns regarding the application of various legisla-
tive provisions establishing sanctions in practice, the Gov-
ernment should be asked to give assurances that it would 
not be imposing forced labour. 
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Conclusions 

The Committee took note of the information provided by 

the Government representative and the discussion that fol-
lowed.  

Taking into account the Government’s submissions and the 

discussion of the case that followed, the Committee urged the 
Government to: 

■ take measures in law and practice to ensure that no pen-

alties involving forced labour or compulsory labour may 

be imposed in compliance with Article 1(a) of Conven-

tion No. 105, including the amendment of existing legis-

lation that permits forced labour; and 

■ the Committee calls on the Government to avail itself of 

ILO technical assistance to address this recommenda-

tion. The Committee also asked the Government to re-

port in detail on the measures taken to implement this 

recommendation to the next meeting of the Committee 

of Experts in November 2018. 

The Government representative reiterated that forced la-
bour had no place in Cambodia and that his Government 
was willing to provide factual and legal elements to shed 
light on this misunderstanding or misinterpretation of the 
Convention and of Cambodia’s relevant law and regula-
tions that had given rise to the wrongful allegation that such 
practices existed. Despite his respect for the work of the 
Committee of Experts, any review that went beyond the 
Convention’s scope was not helpful to its application. Mu-
tual understanding and close collaboration between social 
and development partners were effective tools for resolv-
ing misunderstandings and tensions. The existing social di-
alogue and tripartite mechanisms were especially critical to 
maintaining Cambodia’s hard-earned peace, stability and 
development. He welcomed the assistance of the ILO in 
promoting labour rights and decent work in accordance 
with international labour standards. 

Discrimination (Employment and Occupation) Convention, 

1958 (No. 111) 

BAHRAIN (ratification: 2000) 

A Government representative provided information con-
cerning the measures taken by the Government to comply 
with the conclusions adopted by the Committee at the 
106th Session of the International Labour Conference 
(June 2017). The Government had taken the following 
measures: (i) reported on the measures taken to implement 
the commitments contained in the Tripartite Agreements of 
2012 and 2014 in connection with the reinstatement of the 
dismissed workers following the events of February and 
March 2011, providing detailed information on all the 
cases settled and agreed upon with the social partners, no-
tably in relation to the list of the 165 dismissed workers 
that was annexed to the Supplementary Tripartite Agree-
ment of 2014; (ii) provided a report dated 31 August 2017 
on the measures taken to implement the Convention; and 
(iii) accepted the ILO’s technical support via a direct con-
tacts mission, in accordance with the letter addressed to the 
Director-General on 15 April 2018. In reply to the Com-
mittee of Experts’ comments, the Government highlighted 
the following points. First, regarding the measures taken to 
implement the commitments contained in the Tripartite 
Agreements of 2012 and 2014, 98 per cent of all cases in-
volving the dismissal of workers following the 2011 events 
had been settled. The workers had returned to their work 
whether in the private or public sector preserving their em-
ployment-related rights and benefits, including retirement 
benefits. Moreover, cooperation with relevant stakeholders 
was continuing with a view to finalizing the settlement of 
all 165 cases mentioned in the list annexed to the Agree-

ment. The Government’s efforts concurred with the Na-
tional Tripartite Committee’s measures to reintegrate these 
workers either into their previous positions, or to provide 
them with financial compensation, or even place them in 
alternative employments with the same pay and benefits. 
Cooperation between the relevant stakeholders was ongo-
ing to resolve the few remaining cases, and the Ministry of 
Labour and Social Development remained open to finding 
appropriate solutions for the workers concerned.  

Second, regarding the measures taken to ensure that the 
legislation covered all recognized prohibited grounds of 
discrimination, the speaker indicated that the conclusions 
adopted by the Committee in 2017 had been taken on 
board, and a comprehensive review of national legislation 
had been launched in order to consider the amendments 
necessary to prohibit and criminalize discrimination in la-
bour legislation in the private sector. In this regard, the 
Council of Ministers had already approved an amendment 
to the Labour Law for the Private Sector on this matter, and 
information on any further developments would be pro-
vided to the Office. Third, regarding the measures taken to 
protect migrant workers, this category of workers benefited 
from mechanisms to submit labour complaints or formulate 
litigation and appeals against administrative and judicial 
decisions. Furthermore, a migrant worker could transfer to 
another employer under the conditions set out in the legis-
lation, namely after one year of employment with the cur-
rent employer, with the obligation to provide at least three 
months’ advance notice and under the condition that the 
worker hold legal residence in the country. Migrant work-
ers who had been subjected to abusive practices by their 
current employer, such as non-payment of wages or depri-
vation of fundamental rights set forth in the law, were al-
lowed to change their employer without complying with 
the conditions and legal periods set forth above. One im-
portant practical step had also been taken through the flex-
ible work permit scheme that aimed to regularize the situ-
ation of migrant workers in irregular situations. Under this 
scheme, a migrant worker who had a flexible work permit 
and had signed a formal employment contract, would be 
covered by the national laws and regulations of the country 
governing the employment relationship. Referring to the 
Committee of Experts’ requests for information on the 
measures taken to raise awareness among migrant workers, 
the speaker underlined that the national legislation con-
cerning residency had been made available and dissemi-
nated in several languages as part of an awareness-raising 
campaign. Raising awareness of migrant workers’ rights 
was not only the responsibility of the Government, but also 
the responsibility of the embassies of labour-supplying 
countries, trade unions and civil society organizations of 
foreign communities, such as cultural and social clubs. 
This was the purpose of the “amnesty” periods that had 
been organized by the Government from 2006 to date, 
which sought to correct the situation of more than 100,000 
migrant workers in irregular situations without imposing 
any penalties on them or charging them administrative 
fees. Fourth, regarding the measures taken to ensure equal-
ity of opportunity and treatment between women and men 
in employment and occupation, women’s participation in 
the labour market had increased to around 39 per cent in all 
sectors of the economy, and the country was considered to 
be the “best climber in the world on the sub-index of par-
ticipation and economic opportunities” for women accord-
ing to the World Economic Forum’s 2015 report. A report 
would be sent in the near future on this topic. Fifth, regard-
ing the measures taken to ensure that sexual harassment 
was prohibited under the labour legislation, it would be ap-
propriate to seek cooperation with the ILO in order to ben-
efit from its expertise on this topic and enable the develop-
ment of national legislation in line with international labour 
standards and other national practices.  
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The Employer members recalled that Bahrain had ratified 
this fundamental Convention in 1977. The application of 
the Convention by Bahrain had been the subject of obser-
vations by the Committee of Experts in 2012, 2016 and 
2017 and had been discussed by the Committee on the Ap-
plication of Standards for the first time in 2017. The obser-
vations of the Committee of Experts focused on the follow-
ing areas: (i) legislative coverage of all recognized prohib-
ited grounds of discrimination and the application of legis-
lation to all workers; (ii) promotion of the principle of 
equality of opportunity and treatment between men and 
women in employment and occupation; and (iii) prohibi-
tion of sexual harassment in law and in practice. Taking 
into account the 2017 conclusions adopted by the Commit-
tee on the Application of Standards, the information pro-
vided by the Government and its willingness to examine, 
with ILO support, the possibility of formulating a compre-
hensive definition of discrimination in compliance with the 
Convention, the Employer members encouraged the Gov-
ernment to ensure that: (i) national legislation covered all 
recognized prohibited grounds of discrimination as set out 
in Article 1(1)(a) of the Convention; (ii) national legisla-
tion addressed discrimination in both its direct and indirect 
forms and discrimination in employment and occupation 
was prohibited in law and in practice; and (iii) all workers 
were covered by the protection of anti-discrimination leg-
islation in both the private sector and civil service. In addi-
tion, taking into account the Government’s indication that 
it had taken steps to promote the principle of equality of 
opportunity between men and women in employment and 
occupation and appreciating the Government’s commit-
ment to provide more statistical information, the Employer 
members requested the Government to: (i) provide infor-
mation on the steps taken regarding the position of women 
in the labour market; and (ii) continue to provide statistical 
information on the participation of men and women in the 
labour market, disaggregated by sector, occupational cate-
gory and position in both the public and private sectors, and 
the numbers of women benefiting from vocational training.  

With regard to the comments of the Committee of Ex-
perts relating to section 31 of the Labour Law in the Private 
Sector, which prohibited night work and work in certain 
sectors and occupations for women, and noting the Gov-
ernment’s previous explanation that such measures aimed 
to protect women from work that was against their dignity, 
capacities and constitution, as well as the Government’s 
statement before the Committee that women received priv-
ileges such as maternity leave and protection against work-
related risks, the Employer members expressed concern at 
the existence of national legislation based on stereotypes 
regarding women’s professional abilities and role in soci-
ety, which was in contravention of the principle of equality 
of opportunity between men and women in employment 
and occupation set out in the Convention. In light of the 
Government’s stated willingness to consider legislative re-
vision, the Employer members encouraged the Govern-
ment to take the above into account when reviewing the so-
called “protective” legislation so as to ensure respect of this 
principle, and to provide information to the Committee of 
Experts on all measures taken in this regard. Furthermore, 
welcoming the Government’s condemnation of sexual har-
assment at the workplace and its commitment to cooperate 
with the ILO, the Employer members called on the Gov-
ernment to ensure that sexual harassment was adequately 
prohibited in national legislation and to provide clarifica-
tion as to existing complaint procedures in this regard. In 
conclusion, they welcomed the Government’s constructive 
approach to the issue and encouraged it to continue on this 
path. 

The Worker members expressed regret that the conclu-
sions adopted by the Committee at its previous session had 
been given only partial effect. The direct contacts mission 

suggested by the Government aimed to assist in imple-
menting these conclusions. However, the fact that the mis-
sion had been accepted belatedly (April 2018) meant that 
the Office had not yet been able to organize it, thus delay-
ing the implementation process. In its observations, the 
Committee of Experts referred to five major problems with 
the application of the Convention. First, in respect of the 
Tripartite Agreements of 2012 and 2014 concluded be-
tween the Government, the General Federation of Bahrain 
Trade Unions (GFBTU) and the Bahrain Chamber of Com-
merce and Industry (BCCI) with a view to settling the cases 
of suspensions, dismissals and sanctions imposed on per-
sons who had participated in political demonstrations in 
February 2011, the Government had provided the Commit-
tee of Experts with a report on the measures taken to fulfil 
those Agreements and had concluded that a solution had 
been found for almost all of the persons concerned. How-
ever, 64 of these cases were still pending because the em-
ployers had refused to reinstate those workers. Further-
more, the financial compensation for most of the reinstated 
workers had not yet been paid by the respective employers, 
despite the terms of the Tripartite Agreements. Even where 
workers had been reinstated, discrimination had regrettably 
been noted: the workers of an aluminium company had had 
to sign an agreement renouncing their rights, wages, and 
benefits or annual leave for the period they had been dis-
missed; 184 workers of an enterprise in the energy sector 
had not been paid for the period of dismissal; others had 
received a significant pay cut following their reinstate-
ment, had been assigned to different posts from those they 
occupied prior to dismissal, or had been demoted. It was 
clear that the Tripartite Agreements were far from having 
been fully applied.  

Second, Bahraini legislation was still not in conformity 
with the Convention as, on the one hand, it did not include 
all the grounds of discrimination mentioned therein and, on 
the other, it did not apply to domestic workers, security 
guards, nannies, drivers and cooks. As the conclusions 
adopted by the Committee in this regard had not been im-
plemented, the expected amendments should be more ex-
plicitly defined: (a) the scope of application of the Labour 
Law of the Private Sector of 2012 (Law No. 36/2012) 
should be extended to domestic workers and persons re-
garded as such, including agricultural workers, security 
house-guards, nannies, drivers and cooks; (b) sections 39 
(wage discrimination) and 104 (discriminatory termina-
tion) should explicitly cover the grounds of discrimination 
listed in the Convention. It was particularly important to 
incorporate these amendments. Acts of discrimination had 
occurred during the reinstatement of trade union leaders 
and workers following the events of 2011, in breach of the 
Tripartite Agreements of 2012 and 2014. The legislation, 
if not amended, would therefore always allow discrimina-
tion in employment based on political opinion. This was 
what had occurred in 2012, when workers in the aluminium 
industry had been asked to give up their membership in the 
GFBTU in order to be reinstated. Additionally, a member 
of that Federation, who was also a member of the tripartite 
committee for the reintegration of the unemployed, had 
been dismissed for a period of six weeks, then reinstated 
without compensation and forced to take annual leave. The 
principles of non-discrimination should be applied, in law 
and practice, both in the private sector and in procedures 
for access to the public sector. In this regard, the Govern-
ment maintained that there were no cases of discrimination 
and that no such complaints had been received; however, 
several examples demonstrated the contrary.  

Third, the Government affirmed that a flexible work per-
mit system had been put in place to enable migrant workers 
in an irregular situation to regularize their status, enabling 
them to benefit from social insurance, unemployment in-
surance and health-care systems. This was a crucial point, 
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since over 77 per cent of the workforce in the country were 
migrant workers. However, the system did not apply to 
skilled workers, workers who had escaped abusive em-
ployers, or domestic and agricultural workers. The workers 
eligible for the permit could only work without a sponsor 
provided that they covered certain costs, such as annual 
fees for work permits, health care and a social insurance 
contribution. This amounted to treating workers as though 
they were self-employed workers for whom employers had 
no responsibility. Furthermore, a valid passport had to be 
presented for a permit to be granted. Migrant workers in an 
irregular situation, however, did not generally have their 
passports, as they were most often kept by their previous 
employers. The Labour Market Regulatory Authority con-
tinued to permit employers to include a clause in employ-
ment contracts restricting approval of a transfer to another 
employer for a specified period, which constituted a mod-
erate version of the kafala system. The unified employment 
contract, adopted in 2017, extended only partial protection 
of the Labour Code to domestic workers, who were only 
covered if they were recruited by agencies and not by pri-
vate individuals. The cases of physical and sexual violence 
towards female migrant domestic workers were also de-
plorable. Legislation on migrant workers was, therefore, 
still incompatible with the Convention.  

Fourth, in the report sent to the Committee of Experts, 
the Government had outlined a number of steps taken to 
promote equality between men and women, but no infor-
mation was provided on the impact of these steps. The lack 
of improvement with regard to special protection measures 
from which women were supposed to benefit was equally 
regrettable: not only were women prohibited from entering 
certain professions (beyond what was necessary to protect 
maternity), but discriminatory practices existed in certain 
sectors (particularly air transport) that undermined mater-
nity protection (maternity leave classed as unpaid leave or 
dismissal on grounds of pregnancy).  

Fifth, the Committee had adopted conclusions on the 
lack of a definition and explicit prohibition of sexual har-
assment in law, but those conclusions had not been fol-
lowed up. The argument that the lack of harassment com-
plaints showed that there was no need to make the changes 
requested was unfounded: first, in the absence of a specific 
framework for harassment, other channels – such as laws 
on human trafficking – were used; second, a lack of com-
plaints was not the same as saying that harassment did not 
happen; last, as the Committee of Experts had pointed out, 
other facts could explain the lack of complaints, such as 
fear of reprisals, lack of access to complaints mechanisms 
and means of redress, or even a lack of awareness. The 
speaker concluded by expressing the hope that the Govern-
ment would take note of the fact that the delay in imple-
menting the Committee’s recommendations, inertia and 
sometimes even denial of reality were incompatible with 
progress and the quest for social justice, and that it would 
act in a determined way to eliminate all forms of discrimi-
nation. 

The Employer member of Bahrain stated that, following 
last year’s discussion, it was important to highlight the 
close tripartite cooperation between the social partners and 
the Government through bilateral and tripartite commit-
tees. He recalled the key role played by the BCCI in resolv-
ing the situation of those who had been dismissed, by per-
suading companies to provide satisfactory and compatible 
settlements, ensuring sound working relations and safe-
guarding the rights of all parties. Companies had covered 
the insurance contributions of dismissed workers during 
the period of separation to ensure continuous coverage 
without interruption. Moreover, the Committee on the Ap-
plication of Standards and the ILO should acknowledge all 
the measures and initiatives taken by the Government to 
combat discrimination and to apply the principles of the 

Convention. The procedures available in the country to 
guarantee the rights of workers, such as complaint mecha-
nisms, grievance procedures and the right to litigation, con-
stituted pioneering measures contributing to the effective 
protection of workers’ rights. The speaker considered that 
the panoply of regulations and measures adopted by the 
Government were progressive and had had a significant 
positive impact on the workers of Bahrain. With regard to 
the issue of equality of opportunity between men and 
women in employment and occupation, it was important to 
highlight the increasing percentage of women’s participa-
tion in the labour force year after year, which had reached 
about 39 per cent of the total national workforce. Bahraini 
women had proven their ability to reach the highest levels 
of employment, including CEOs of major companies in the 
country, and had developed sophisticated business models. 
Moreover, during the recent elections of the BCCI board of 
directors on 10 March 2018, three women had been elected 
to the board. The speaker emphasized the importance of 
continuing to hold fruitful tripartite meetings, which con-
tributed to the adoption of measures promoting decent 
work opportunities and equality and combating discrimi-
nation. Technical cooperation programmes, in collabora-
tion with the ILO, would support the development of com-
mon relations and raise the level of compliance with inter-
national labour standards. 

The Worker member of Bahrain welcomed the ac-
ceptance by the Government of a direct contacts mission 
and inquired about its time frame, stressing the need for the 
mission to meet with all the relevant parties who had par-
ticipated in the adoption of the Tripartite Agreements. The 
matters dealt with in the Agreements had not yet been re-
solved, as there were still workers who had not been rein-
stated and who had been without work for more than seven 
years. There were even a number of workers who had not 
returned to their former positions and had been demoted to 
lower level jobs. It was inaccurate to say that this case was 
closed, as the National Tripartite Committee had held only 
two meetings during the past year and had made no pro-
gress in this regard. The speaker also considered that re-
examining the justification of the 165 cases did not make 
sense, as they had already been discussed and finalized 
within the framework of the Tripartite Agreement of March 
2014. Regarding the dismissed workers who had been re-
hired in other jobs or who had obtained commercial regis-
ters, it was important to record that this had occurred be-
cause of their personal persistence when they despaired of 
being reinstated. There was not any support received from 
the Ministry of Labour in this regard. Currently, 64 cases 
of dismissal among the 165 were still pending. In order to 
facilitate the quick resolution of these cases, the GFBTU 
had selected a priority group of 37 cases of workers who 
had been working in the biggest government-owned com-
panies and public institutions and had submitted the list to 
the Government. The speaker further insisted that this ini-
tiative was not meant to do away with the rest of the 
165 cases. The speaker also insisted on the importance of 
respecting the Tripartite Agreements as constituting a bind-
ing contract between the three parties, which aimed to 
strengthen social dialogue under the auspices of the ILO.  

These Agreements had provided a legal framework com-
plementing the national labour law, and therefore should 
not focus only on the reinstatement of the dismissed work-
ers, although this matter was at the heart of the Agree-
ments. In addition, it was crucial to take the following 
measures as specified in the Tripartite Agreement: (i) avoid 
the recurrence of dismissals of workers for the same rea-
sons as in the complaint. The GFBTU had been regrettably 
registering cases of dismissal and suspension of workplace 
entry badges on the same discriminatory background men-
tioned in the complaint, and the Ministry of Labour and 
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Social Development was accordingly kept aware of this sit-
uation; (ii) establish a tripartite mechanism/body to follow-
up on cases of discrimination in employment and occupa-
tion and to ensure conformity with the Convention, as pro-
claimed in both the Convention and the Tripartite Agree-
ment. For instance, section 39 of the Labour Law of the 
Private Sector had ignored the comprehensive definition of 
discrimination enshrined in the Convention and had limited 
it to the subject of remuneration, thus leaving the door open 
to other forms of discrimination in employment and occu-
pation; (iii) provide financial compensation and social in-
surance coverage to the reinstated workers for the period 
of the dismissal; (iv) ratify the Freedom of Association and 
Protection of the Right to Organise Convention, 1948 
(No. 87) and the Right to Organise and Collective Bargain-
ing Convention, 1949 (No. 98), as there were tens of thou-
sands of workers in the government sector who had been 
denied the right to organize under Circular No. 1 of 10 Feb-
ruary 2003 on the right of civil service workers to join 
workers’ unions, the establishment of unions in public sec-
tor institutions was illegal, in violation of the Constitution 
of Bahrain, which did not distinguish between workers in 
the private and public sectors as far as the right to establish 
trade union organizations was concerned; and (v) ensure 
respect for the Constitution of Bahrain, which proclaimed 
in its article 37 that international Conventions and Treaties, 
once ratified, had the force of law. Therefore, all require-
ments contained in the Convention were legally binding. 
The speaker expressed his readiness to continue to cooper-
ate with the Government and the social partners in order to 
better implement the provisions of the Convention and the 
Tripartite Agreement. 

The Government member of Kuwait, speaking also on be-
half of the Government members of the United Arab Emir-
ates, Saudi Arabia, Oman and Yemen, welcomed the ef-
forts made by Bahrain to give effect to the observations of 
the Committee of Experts and to fulfil its obligations relat-
ing to the application of the Convention. The Government 
had already undertaken to give effect to the conclusions of 
the Conference Committee at its 2017 session, and had ful-
filled its commitments. It was necessary to give the Gov-
ernment sufficient time to implement all of the recommen-
dations that had been made, particularly those relating to 
legislative amendments. The absence of a definition or a 
specific legal text did not necessarily mean that workers 
were deprived of protection. Their rights were protected by 
the administrative and judicial authorities. The action taken 
by the Government should be welcomed and it was to be 
hoped that the Committee would take into account the re-
sults achieved and the close cooperation between the social 
partners. The Government should also be encouraged to 
continue promoting social dialogue with a view to reinforc-
ing decent work and ensuring equality between all individ-
uals. The speaker called on the ILO to develop technical 
cooperation programmes in the countries mentioned, with 
a view to strengthening commitment to the implementation 
of international labour standards. 

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Bosnia and Herzegovina, the former Yugoslav Republic 
of Macedonia, Montenegro and Norway, recalled that these 
countries attached great importance to the respect of human 
rights, as safeguarded by the fundamental ILO Conven-
tions and other human rights instruments. The EU was en-
gaged in promoting their universal ratification and imple-
mentation, as part of its Strategic Framework and Action 
Plan on Human Rights. Regrettably, this case had already 
been discussed in the Committee last year, as well as at the 
ILO Governing Body some years ago following a com-
plaint made by workers under article 26 of the ILO Consti-
tution. According to the allegations, suspensions and vari-
ous forms of sanctions had been imposed on trade union 

leaders and members as a result of demonstrations in Feb-
ruary 2011. In 2012 and 2014, tripartite agreements had 
been reached, and a National Tripartite Committee had 
been created to ensure follow-up on the cases. The updated 
information submitted by the Government regarding the 
settlement of the cases was welcomed but it was necessary 
to receive evidence that the 165 cases of dismissed workers 
had been resolved. The speaker asked the Government to 
indicate what conditions had to be fulfilled in order to ob-
tain a certificate of rehabilitation for workers who had been 
convicted by a judicial decision. She recalled the Commit-
tee’s conclusions adopted in 2017, in particular that the 
Government had been requested: (i) to formulate a defini-
tion of discrimination that covered all workers in all forms 
of employment, and to prohibit direct and indirect discrim-
ination based on all grounds covered by the Convention; 
and (ii) to ensure comprehensive protection of civil serv-
ants against discrimination through the amendment of Leg-
islative Decree No. 48 of 2010 regarding the civil service. 
It was regrettable that no measure had been taken to ad-
dress these two issues. The speaker called on the Govern-
ment to provide information on the specific measures 
adopted to ensure the effective protection against discrim-
ination, based on all the grounds set out in the Convention, 
of migrant workers, in particular as regards the very vul-
nerable domestic workers who were mostly women. She 
welcomed the new legislation rendering it mandatory for 
employers to deposit the salaries of domestic and unskilled 
workers in bank accounts, and looked forward to its effec-
tive implementation before the end of 2018. Noting with 
interest the process initiated by the Government with a 
view to abolishing the Kafala system and the introduction 
in 2017 of a flexible work permit system in order to allow 
migrant workers to change employers, she called on the 
Government to ensure that any rules adopted to regulate 
this right did not impose conditions or limitations that 
would increase the migrants’ dependency on their employ-
ers and thus their vulnerability. In view of the allegations 
of the International Trade Union Confederation (ITUC) re-
garding the limitations of the flexible work permit system, 
the speaker requested the Government to provide infor-
mation on the practical implementation of the system, in-
cluding the number of cases where transfer to another em-
ployer had not been approved. The Government was in-
vited: (i) to provide more information on efforts made to 
inform migrant workers and their employers of existing 
mechanisms to advance their claims to the relevant author-
ities; and (ii) to enhance the capacity of competent author-
ities and institutions to identify and address cases of dis-
crimination. The speaker noted with interest the infor-
mation provided by the Government on measures taken 
with regard to equality of opportunity and treatment be-
tween men and women in employment and occupation and 
indicated that further information on the concrete impact of 
such measures, notably on increasing the number of 
women in leadership positions and improving their situa-
tion in the labour market, would be welcomed. In view of 
the fact that, despite being prohibited in the Penal Code, 
sexual harassment was neither defined nor prohibited in la-
bour law, and given the sensitivity of the issue, the heavier 
burden of proof and the limited scope of the Penal Code, 
the Government was called, once again, to include provi-
sions to that effect in the labour or civil law, to take 
measures to prevent sexual harassment in the workplace 
and to provide remedies to victims and impose dissuasive 
sanctions on perpetrators. The lack of complaints did not 
mean that there was no harassment in practice. The speaker 
encouraged the Government to avail itself of ILO technical 
assistance, in order to adopt the legislative and practical 
measures necessary to address the issues raised by the 
Committee of Experts. 
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The Employer member of Kuwait welcomed the close co-
operation between the social partners in bipartite and tri-
partite commissions. The Government had made a positive 
contribution to the action taken with regard to the cases of 
workers who had been dismissed in the public and private 
sectors following the events of February and March 2011. 
The Government had played an active role, in collaboration 
with the employers, to find a satisfactory solution through 
the reinstatement of the workers, while guaranteeing good 
labour relations and the protection of their rights. The 
Committee should take into consideration the initiatives 
taken by the Government to combat discrimination and to 
give effect to the principles set out in the Convention. Pro-
cedures had been established for that purpose to safeguard 
the rights of workers, including access to justice and the 
right to lodge complaints. Those progressive measures 
were contributing to the protection of workers, not only 
against discrimination, but also against any violation of 
their rights. With reference to equality of opportunity for 
men and women, there had been a significant increase of 
participation of women in the labour market and they ben-
efited from the privileges set out in the national legislation. 
In practice, women occupied positions with high levels of 
responsibility in the same way as men, including as minis-
ters, ambassadors and presidents of administrative boards 
in the private sector. In conclusion, he encouraged the Gov-
ernment to avail itself of ILO technical assistance, which 
would contribute to the development of harmonious mutual 
relations and the promotion of international labour stand-
ards. 

The Government member of the United Arab Emirates 
said that his country appreciated the efforts made by the 
Government to fulfil its obligations in relation to the ILO, 
including to give effect to the observations made by the 
Committee of Experts on discrimination in employment 
and occupation. The Government however needed more 
time to put the observations into practice. It was making 
substantial efforts to strengthen the rights of workers and 
to provide comfort and well-being for the residents of the 
country, as illustrated by the legislative reforms under-
taken. Indeed, workers and employers were protected 
against any form of discrimination, work permits were 
granted in a flexible manner and the protection of wages 
was guaranteed, as well as the right to change employer. 
More time would be needed to assess the impact of the ef-
fect given to the observations of the Committee of Experts, 
as legislative reforms required time to deliver results. Fi-
nally, the technical assistance provided by the ILO was 
greatly appreciated. 

The Worker member of the Philippines stated that many 
Filipinos considered themselves lucky to be working in 
“progressive and very open” Bahrain. While working, they 
even brought their families to reside and live in that coun-
try. There were 60,000 Filipinos living and working in 
Bahrain, and they included professional, skilled and semi-
skilled workers as well as household domestic workers. 
About half of the overseas Filipino workers were domestic 
workers, and Bahrain had been the first and only country 
in the region to include, though partially only, domestic 
workers into its labour law. However, the national legisla-
tion did not comply with ILO standards concerning domes-
tic workers. Domestic workers remained excluded from 
critical protections, such as a fixed minimum wage, limits 
on working hours, mandatory rest hours or weekly days 
off, and the recent flexible work permit system adopted by 
the Government would not be enough to tackle exploitation 
of workers. First of all, not all categories of workers were 
eligible to apply for this system. For example, skilled 
workers and “runaway workers”, a category that included 
workers who had escaped abusive employers, were not el-
igible for the system. Also, the unified contract for migrant 
domestic workers only covered those workers recruited by 

agencies, and could not be considered as a full protection. 
Under the unified contract, employers should declare, 
among other things, the nature of the job, work and rest 
hours and weekly days off. Yet, the responsibility to trans-
late the contract and inform the domestic worker of all de-
tails of the job offer remained solely with the recruitment 
agencies, allowing the possibility of misinforming the do-
mestic workers about the terms and conditions of the job. 
Domestic workers were particularly vulnerable to exces-
sive working hours, and many domestic workers worked 
up to 19 hours a day with no rest day. The speaker con-
cluded by urging the Government to amend national labour 
legislation to ensure that all migrant workers were fully 
covered by the provisions of labour law, in order to protect 
them from any direct or indirect discrimination.  

An observer representing Education International (EI) in-
dicated that the situation of teachers and public service 
workers in Bahrain remained extremely serious. Discrimi-
nation, mostly based on sectarian or political grounds, was 
still firmly entrenched. This prevented many teachers from 
exercising their profession and vocation, affected their 
working conditions, and prevented them from being able to 
associate in trade union organizations. Public sector unions 
were still prohibited. The Bahrain Teachers Association 
(BTA) had been dissolved by the authorities in April 2011 
and its leaders, Mr Mahdi Abu Dheeb and Ms Jalila Al-
Salman, had been accused of political activism and ar-
rested. Mr Abu Dheeb had been released after five years of 
imprisonment, following intense pressure from the ILO 
and the international trade union movement. The severe de-
tention conditions had taken a serious toll on his health. No 
detailed explanation had been given by the Government re-
garding the reasons for his conviction and detention. Travel 
bans had been imposed on both Mr Abu Dheeb and Ms Al-
Salman on a recurring basis in past years (as recently as 
September 2017), preventing them from speaking freely 
about the plight of teachers and unionists in Bahrain. Many 
other teachers who had been involved in the peaceful pro-
tests of 2011 had also been discriminated against on 
grounds of opinion, belief and trade union affiliation: they 
had lost their jobs and had not yet been reinstated nor had 
they received any compensation. The BTA could not oper-
ate or communicate efficiently with teachers who were 
afraid to report what had happened to them, as long as the 
Government remained hostile. Meanwhile, the Ministry of 
Education had hired 9,000 expatriate teachers, whereas at 
least 3,200 Bahraini graduates with degrees in education 
remained unemployed, all of them belonging to the Shia 
community. It should also be noted that expatriate teachers 
were employed on more favourable terms and conditions 
and were fast-tracked into positions, while Bahraini teach-
ers had to qualify through exams and lengthy assessments. 

The Worker member of the United States noted the Gov-
ernment’s acknowledgement that the lack of a definition of 
sexual harassment in legislation was problematic. The 
GFBTU had received reports of harassment establishing 
that sexual harassment certainly occurred, even if there 
were no officially reported cases. Sexual harassment was a 
serious form of sex discrimination in violation of the Con-
vention and formed a barrier for women in the workplace. 
Without a definition of sexual harassment, women could 
not point to a standard in order to inform their employers 
that something unacceptable was happening; likewise, em-
ployers did not have a guideline to measure when supervi-
sors were acting inappropriately. As sexual harassment in-
volved one person asserting power over another, laws pre-
venting it were particularly important at work, where the 
power dynamic already tipped in the employer’s favour. 
The general penal provision outlawing violence and ag-
gression was inadequate to address sexual harassment in 
the workplace, because it focused on sexual assault. How-
ever, sexual harassment encompassed a range of activities 
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far broader than that, and holding individuals accountable 
under penal law failed to impose any obligations on em-
ployers to provide harassment-free workplaces. That legal 
scheme, therefore, acted more as a mechanism for punish-
ment than as a tool for prevention and elimination of sexual 
harassment in the world of work, as envisaged by Article 2 
of the Convention. The speaker hoped that the Commit-
tee’s conclusions would include recommendations for a 
law broadly defining sexual harassment, including prohibi-
tions on unwelcome sexual advances, requests for sexual 
favours, any kind of verbal or physical harassment of a sex-
ual nature and offensive remarks about a person’s sex, so 
that both hostile environment and quid pro quo harassment 
would be unlawful. This law should cover both domestic 
and migrant workers. Also, a mechanism should be created 
whereby victims of harassment could lodge complaints that 
would be investigated and prosecuted, while the existing 
laws should be amended accordingly, including the Labour 
Law of the Private Sector and Legislative Decree No. 
48/2010. Finally, the speaker called for an educational 
campaign on this topic.  

The Government member of Egypt welcomed the efforts 
made by the Government for the reinstatement and com-
pensation of dismissed workers. The amendments to the 
Labour Code offered the best guarantee of the rights of mi-
grant workers, for example, by permitting them to change 
employers without imposing abusive conditions. The 
amendments also enabled workers to obtain work permits 
under less strict conditions. The increase in the participa-
tion rate of women on the labour market showed the Gov-
ernment’s efforts to actively give effect to the provisions 
of the Convention. The speaker encouraged the Govern-
ment to strengthen its cooperation with the ILO in order to 
improve the application of the provisions of the Conven-
tion in law and practice. 

The Worker member of Norway, speaking on behalf of the 
Worker members of the Nordic countries and the United 
Kingdom, recalled that migrant workers constituted around 
77 per cent of the workforce in Bahrain. Many were ex-
ploited and deprived of their economic and social rights. In 
May 2017, the Ministry of the Interior had introduced a pi-
lot scheme for a flexible working permit for limited cate-
gories of migrant workers in irregular situations, permit-
ting them to work without a sponsor, provided that the 
workers covered certain costs, such as fees for work per-
mits, health care and social insurance. It was anticipated 
that the Ministry of the Interior would issue up to 
2,000 permits per month. However, many workers who had 
a sponsor were not eligible for the flexible work permit 
scheme, such as skilled workers and workers who had es-
caped abusive employers. Moreover, workers had to pro-
vide a valid passport in order to apply for a permit and 
many migrants were not in possession of their own pass-
ports. In addition, domestic workers and agricultural work-
ers were excluded from this scheme. It was estimated that 
there were more than 100,000 domestic workers in Bah-
rain, who were excluded from a number of labour law pro-
visions. The speaker further emphasized that there was no 
minimum wage protection. The wage gap between mi-
grants and nationals was huge, and migrant workers were 
excluded from insurance for old age, disability and death. 
According to the 2017 Trafficking in Persons (TIP) Report, 
issued by the United States Department of State, officials 
from the Government and non-governmental organizations 
had reported that physical abuse and sexual assault of fe-
male domestic workers were significant problems in Bah-
rain. In addition, domestic workers often worked up to  
19-hour days with minimal breaks, being only partly cov-
ered by the labour law and without receiving overtime pay. 
National laws excluded private homes from labour inspec-
tion, effectively resulting in a total absence of labour in-
spection into the conditions of work of domestic workers. 

The speaker concluded by expressing full support for the 
recommendations of the Committee of Experts, urging the 
Government to take quick and urgent action to ensure legal 
protection for migrant workers. 

An observer representing the International Transport 

Workers Federation (ITF) indicated that, in December 
2017, the ITF and the GFBTU had been received by the 
country’s Minister of Labour and Social Development to 
discuss maritime labour issues. At that meeting, the Gov-
ernment had expressed its firm commitment to protecting 
the labour rights of maritime workers and the Minister had 
reiterated his willingness to cooperate with international 
workers’ organizations such as the ITF. The speaker hoped 
that this commitment to protecting workers’ rights would 
also translate into a pledge by the Government to fully im-
plement the Tripartite Agreements of 2012 and 2014. 
There were still a number of workers named in the annexes 
to the Tripartite Agreements (including transport workers) 
whose cases had not been resolved. Those workers needed 
to be reinstated or offered alternative employment and re-
ceive financial compensation and statutory entitlements for 
the entire period of their dismissal. The speaker recalled 
that this was the second consecutive year that the Commit-
tee on the Application of Standards had examined Bah-
rain’s failure to develop a legal framework to protect the 
rights of women workers in line with the Convention and 
to enforce existing legal provisions. With regard to the lat-
ter, despite several provisions in the law relating to mater-
nity protection, the country’s leading airline maintained 
policies and practices that directly contravened these laws. 
At the airline, not only was maternity leave unpaid, but the 
worker was also required to pay the employer’s social se-
curity contributions during the leave period. Pregnant mi-
grant workers were forced to vacate their paid company ac-
commodation and find an alternative one at their own ex-
pense. Incredibly, a pregnant worker could expect her em-
ployment contract to be automatically terminated once she 
declared her pregnancy – with no guarantee of reinstate-
ment. In three recent cases, crew members had not been 
reinstated after maternity leave. While the Bahrain Civil 
Aviation Law required annual medical assessments for 
flight crews, the airline took advantage of this requirement 
in order to carry out compulsory pregnancy testing. The 
company’s recruitment practices were no better. The air-
line had recently listed vacancies for cabin crew on its web-
site, but only single persons without children had been in-
vited to apply. Distinctions in employment based on preg-
nancy or maternity were considered to be discriminatory 
under the Convention, as they could only, by definition, af-
fect women. The Committee of Experts had repeatedly 
stressed that discrimination on these grounds constitutes a 
serious form of discrimination on the basis of sex. In con-
clusion, the speaker urged the Government to bring its leg-
islation into line with the Convention, in consultation with 
the social partners, and to resolve the outstanding cases 
covered by the Tripartite Agreements within 12 months. 
He also called on the Government to ensure that its labour 
inspectorate was adequately resourced to tackle gender-
based discrimination in the workplace. 

The Government member of Switzerland said that he sup-
ported the statement made by the Government member of 
Bulgaria on behalf of the European Union and its Member 
States, as well as Bosnia and Herzegovina, the former Yu-
goslav Republic of Macedonia, Montenegro and Norway. 

The Employer member of Algeria said that she had closely 
followed the Government’s statement that the Labour Min-
istry had redressed the situation of dismissed workers, ei-
ther by reinstating them or by offering them a new job. 
With regard to other workers, the Government had had re-
course to social insurance. There did not seem to be any 
discrimination in employment in the country, but the Com-
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mittee of Experts was nevertheless requesting the promul-
gation of supplementary legislation. In this regard, ILO 
technical assistance was greatly appreciated. The legisla-
tive reform undertaken by the Government, in consultation 
with the social partners with a view to promoting migrant 
workers’ rights, was a strong example of tripartite willing-
ness to ensure good working conditions without discrimi-
nation. The Government was taking measures to ensure 
that women held significant positions in the labour market, 
while also guaranteeing that sexual harassment was prohib-
ited in labour law. The rate of women’s participation in the 
labour market, both in the private and public sectors, hov-
ered between 36 and 39 per cent. She hoped that the Com-
mittee of Experts would take into consideration the efforts 
made by the Government and that the Office would provide 
the technical assistance necessary to strengthen Bahraini 
labour law in conformity with the Convention.  

An observer representing the World Federation of Trade 
Unions (WFTU) indicated that workers’ organizations in 
the public sector benefited from the same privileges as 
those in the private sector. Moreover, dispute resolution 
mechanisms were available to examine the application of 
the legislation.  

The Worker member of Sudan, speaking also on behalf of 
the Worker members of Bahrain, Kuwait, Morocco, Saudi 
Arabia and the United Arab Emirates, affirmed that the 
Bahraini people, without distinction, enjoyed freedom to 
participate in political life and that there was no discrimi-
nation based on political opinion. Similarly, there had been 
no dismissals on the basis of political opinion. All those 
who had been dismissed during the events of 2011 had 
been reinstated. Moreover, all allegations made by the 
ITUC concerning such dismissals were unfounded, ill-in-
tentioned and did not reflect reality. According to an inter-
national investment bank, foreign workers living in the 
country enjoyed very good working conditions. In this re-
gard, Bahrain was ranked in second place among the Gulf 
countries and tenth place worldwide. With regard to equal-
ity of opportunity in employment and occupation, Bahraini 
women occupied senior posts. In 2017, women occupied 
48 per cent of public sector posts, 37 per cent of senior 
management posts, 59 per cent of middle-management 
posts and 32 per cent of decision-making positions in the 
executive branch. In addition, the country had the highest 
rate of independent business women (28 per cent) among 
the countries in the Middle East and North Africa. Accord-
ing to a 2016 ILO report, there had been an increase in the 
rate of women in positions on companies’ executive boards 
(from 12 to 14 per cent). These changes constituted real 
success, since certain posts had for a long time been mo-
nopolized by men, particularly political, parliamentary, ju-
dicial, diplomatic and military functions. In conclusion, no 
one could deny the progress that had been made to protect 
workers, and the insistence on placing Bahrain on the list 
of individual cases, while omitting many countries which 
imprisoned, killed and persecuted workers’ representa-
tives, was surprising. 

The Worker member of Spain considered that, seven 
years after the demonstrations of 14 February 2011, the sit-
uation had reached a tipping point as the Bahraini people 
had been placed under pressure by various means. In terms 
of issues relating to the implementation of the Convention, 
reference should be made to a number of measures, includ-
ing forced unemployment, the non-hiring of workers for 
political reasons and the withdrawal of Bahraini national-
ity. The latter was a particularly worrying practice for Bah-
raini workers who, in many cases, had been stripped of 
their nationality for political reasons. Over the previous six 
years, the system had gradually started punishing and si-
lencing political opponents and defenders of civil liberties, 
including trade union leaders. Since 2012, a total of 
719 people had been stripped of their nationality, and 

213 citizens had been stripped of their nationality in 2018 
alone. This was a clear violation of the Universal Declara-
tion of Human Rights, which established that all people had 
the right to nationality and that nobody could be arbitrarily 
deprived of it. The consequences were dramatic: citizens 
who had had their nationality revoked were considered mi-
grant workers and, under Legislative Decree No. 36 of 
2015, were denied all rights and benefits, including social 
security benefits, despite having contributed to the system 
for years. The situation was playing out against the back-
drop of a labour market which largely depended on a mi-
grant workforce that was unskilled and badly paid. The 
public sector mainly employed people born in the country, 
while immigrants were mainly employed in the private sec-
tor. For example, Mr Hussein Khair Mohammadi, Vice-
President of a trade union at enterprise level, after refusing 
to be pressured into leaving his trade union post, had had 
his nationality revoked in January 2017, along with his 
right to work and to social security. Such practices were 
discriminatory and were blatant violations of Article 5 of 
the Convention. 

The Government representative reaffirmed his Govern-
ment’s commitment to take into consideration the Commit-
tee of Experts’ comments, and underlined the following: 
(i) the resolution of the cases of the dismissed workers had 
not yet been closed and the process was still ongoing; 
(ii) the certificate of rehabilitation was a procedure under 
the Criminal Procedure Law and not necessarily a condi-
tion for employment in some companies; and (iii) the flex-
ible work permit scheme had been a positive step that guar-
anteed the rights of the workers concerned. Regarding the 
prerequisite of a valid passport, this problem should be re-
solved by the relevant embassies. The speaker reaffirmed 
the Government’s commitment towards the ILO supervi-
sory bodies, and highlighted the importance of ensuring 
more transparency in the selection of the list of cases.  

The Worker members drew the Government’s attention 
to the fact that the objective of the Committee’s conclu-
sions was to generate specific changes. The Government 
should therefore: (i) take the necessary measures to enable 
the direct contacts mission to be carried out as soon as pos-
sible; (ii) ensure the proper implementation of the Tripar-
tite Agreements and communicate detailed information on 
this subject to the Committee of Experts; and (iii) adopt a 
definition of discrimination in the legislation that is in con-
formity with the Convention, ensuring that this legislation 
covered all categories of workers, especially those most in 
need of protection. They reiterated that the Labour Law of 
the Private Sector of 2012 (Law No. 36/2012) should be 
amended to extend its scope of application to domestic 
workers, and persons regarded as such, and set out, in arti-
cles 39 and 104, all the grounds of discrimination listed in 
the Convention. Legislative Decree No. 48/2010 should be 
amended to ensure that public workers enjoyed adequate 
protection against direct and indirect discrimination in em-
ployment and occupation, on all the grounds set out in the 
Convention. This protection should not only be provided 
for in law, but also in practice. With regard to migrant 
workers, application of the flexible work permit scheme 
should be extended to skilled workers, domestic and agri-
cultural workers, and workers who had fled their employ-
ers due to abuses. All social contingencies should be cov-
ered, including old age, and all contributions should be 
paid by the employer. It was essential to extend application 
of the labour law to all domestic workers, irrespective of 
how they were recruited, and to ensure that they benefited 
from all protections provided for in law, particularly the 
right to a minimum wage and limits on working hours. In 
addition, measures effectively protecting women’s rights 
should be adopted, including measures to enable women to 
access certain occupations and maternity protection. The 
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Government was also invited to formulate legislation de-
fining and explicitly prohibiting sexual harassment. 

The Employer members welcomed the commitment of 
the Government to continue to cooperate with the social 
partners and to provide additional information to the Com-
mittee of Experts regarding measures taken to ensure con-
formity with the Convention. They took due note of the 
statements made by several members of the Committee, 
welcoming the efforts undertaken by the Government, ac-
knowledging positively the increased participation of 
women in the labour market, calling on the Committee on 
the Application of Standards to recognize the efforts made 
and encouraging the Government to continue to strengthen 
social dialogue and to avail itself of ILO technical assis-
tance. The Employer members noted in a positive spirit the 
Government’s acceptance of a direct contacts mission, 
which would assist in the submission of additional infor-
mation to further assess the situation. Furthermore, they 
called on the Government to ensure that: (i) the national 
legislation covered all recognized prohibited grounds of 
discrimination set out in Article 1(1)(a) of the Convention, 
and a comprehensive definition of discrimination was for-
mulated in the legislation in compliance with the Conven-
tion; and (ii) discrimination in employment and occupation 
was prohibited in law and practice both in the private and 
public sectors. The Government should continue to furnish 
information concerning measures taken on the above and 
in regard to the position of women in the labour market. 
They also encouraged the Government to take advantage 
of the review of “protective” legislation to ensure, in law 
and practice, respect for the principle of equality of oppor-
tunity and treatment between men and women in employ-
ment and occupation. Lastly, the Employer members urged 
the Government to ensure that sexual harassment was ade-
quately prohibited in national legislation, and to provide 
the Committee of Experts with information on steps taken 
to this end. 

Conclusions 

The Committee took note of the oral statements made by 
the Government and the discussion that followed. 

Taking into account the Committee’s conclusions of 2017, 

the Committee notes with interest the Government’s stated 
commitment to accept a direct contacts mission in short or-
der. 

The Committee noted the Government’s stated commit-
ment to formulate a comprehensive definition of discrimina-
tion in line with the Convention. The Committee regretted the 

absence of information with respect to allegations concerning 
the operation of the flexi-scheme and its impact on the labour 
protections afforded to migrant workers.  

Taking into account the Government’s submission and the 
discussion that followed, the Committee called upon the Gov-
ernment to: 

■ provide further information on the measures taken to 

implement the commitments contained in the Tripartite 

Agreements of 2012 and 2014 in connection with the 

Government’s efforts to comply with Convention 

No. 111 to the Committee of Experts for its November 

2018 session;  

■ ensure that all the outstanding cases of reinstatement 

and compensation for the cases falling under the scope 

of the Tripartite Agreements are resolved expediently;  

■ ensure that the Labour Law in the Private Sector of 2012 

and Legislative Decree No. 48 of 2010 cover all recog-

nized prohibited grounds of discrimination set out in Ar-

ticle 1(1)(a) of the Convention, in both direct and indi-

rect forms, and undertake measures to ensure that dis-

crimination in employment and occupation is prohibited 

in law and practice; 

■ ensure that migrant workers as well as domestic work-

ers are included in the protection of anti-discrimination 

law; 

■ repeal any provisions that constitute an obstacle to the 

recruitment and employment of women in order to en-

sure equality of opportunity and treatment in employ-

ment of women; and 

■ ensure that sexual harassment is explicitly prohibited in 

the civil or labour law and that necessary steps to intro-

duce preventive measures are taken.  
Having noted the Government’s stated commitment to ac-

cept a direct contacts mission, the Committee encouraged the 
Government to address the Committee’s recommendations. 
The Committee requested that the Government reports in de-

tail on the measures taken to implement these recommenda-
tions to the next meeting of the Committee of Experts in No-
vember 2018. 

The Government representative referred to his Govern-
ment’s opening statement which was clear and contained a 
lot of information on the application of the flexible work 
permit system. Further information would be provided in 
the course of the year. The fact that the flexible work per-
mit system was a pilot being implemented for the first time 
in the region should be taken into consideration. His Gov-
ernment was ready to cooperate with the ILO and accepted 
the recommendations, noting that these were the same as 
those adopted following the previous discussion in 2017. 
Contact would be maintained with the Office to identify a 
suitable time for the direct contacts mission, which he ex-
pected would lead to a successful outcome. 

Employment Policy Convention, 1964 (No. 122) 

LIBYA (ratification: 1971) 

A Government representative expressed surprise that the 
Committee on the Application of Standards had included 
his country in the list of cases prepared by the social part-
ners, as his Government had never failed to respect its ILO 
constitutional commitments. Referring to the Committee of 
Experts’ comments regarding the complicated situation in 
the country, the speaker hoped that his Government would 
soon be able to provide detailed and comprehensive infor-
mation on its envisaged labour market strategy and means 
of achieving its employment goals. Indeed, the National 
Reconciliation Government recognized by the interna-
tional community had encountered difficulties in being ac-
cepted in some parts of the country, which made it chal-
lenging to undertake any surveys or studies, or to acquire 
detailed and adequate information. Hence, more time than 
usual was called for. Moreover, the existence of a parallel 
government placed some labour offices in the municipali-
ties (which were affiliated to the Ministry of Labour of the 
National Reconciliation Government, but were geograph-
ically under the control of the parallel government) in a dif-
ficult situation with regard to administrative procedures. 

Regarding the comments made by the Committee of Ex-
perts concerning the Government’s establishment in 2012 
of a committee to revise the Labour Market Strategy, the 
speaker stated that the National Planning Council had is-
sued the Libyan National Strategy for Human Develop-
ment and Empowerment for 2013–14 (the “Strategy”). The 
Strategy focused, among other things, on: (a) transforma-
tional training for graduates whose qualifications did not 
meet labour market requirements; (b) encouraging self-em-
ployment through the creation of small and medium-sized 
enterprises (SMEs); and (c) establishing a comprehensive 
database for human resources and job opportunities to de-
termine the extent of the developmental and economic re-
ality in the country in order to identify human resource re-
quirements. The Strategy also specified six main strategic 
goals in relation to training and the workforce, which were 
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to: (a) increase the rate of full and decent employment for 
all those able to work; (b) address the problems of seasonal 
and disguised unemployment and consider activating the 
social security law to avoid criminal behaviour that could 
result from an interruption of income; (c) emphasize the 
adoption of vocational guidance and counselling methods 
for new entrants to the labour market, and enlarge the par-
ticipation of the private sector in vocational and technical 
training; (d) increase the number of seminars and studies 
dealing with human resources and enabling participation in 
these at home and abroad, as well as working to review the 
policies, activities and procedures of recruitment and de-
velopment of legislation to respond to globalization and 
liberalization of world trade and the information age; 
(e) change the path of women’s work through empower-
ment and capacity building: (i) participate effectively in 
economic activity; (ii) affirm the trend towards equality of 
opportunity; (iii) change the stereotypical image of 
women’s work; and (iv) reorganize the labour market to 
respond to the requirements and methods of economic ac-
tivity in the era of globalization and informatics; and (f) 
consider the growing number of persons of working age as 
an opportunity rather than as a problem and develop meth-
ods and mechanisms of training and vocational and tech-
nical rehabilitation, which respond to the introduction of 
advanced methods in the field of training, continued dis-
tance training, transformational training and other training 
modalities. Concerning the latest statistics of the labour 
market, despite the difficulties on the ground, the Infor-
mation and Documentation Centre in the Ministry of La-
bour and Rehabilitation (the “Centre”) issued some statis-
tics. These, however, did not cover the entire country and 
related only to the western region of the country. The Cen-
tre clarified that the number of jobseekers who had been 
registered up to 31 December 2017 totalled 137,000, but 
that 12,000 were excluded, as they were found to be hold-
ing two jobs, despite the fact that civil servants were pro-
hibited by law from doing so. Another 11,000 jobseekers 
were excluded from the total due to being registered twice 
in areas where labour offices had been newly established. 
Therefore, the number of registered jobseekers in the west-
ern region alone totalled 88,000. Moreover, the Libyan 
Multi-Purpose Survey Project 2017–18 was being imple-
mented and the survey results were expected to assist in the 
development of an employment policy with the participa-
tion of the social partners. 

As for SMEs, the National Programme for Small and 
Medium-sized Enterprises was established to develop a 
culture of innovation in the community and to create a sup-
portive environment for them. In October 2017, the Na-
tional Reconciliation Government launched a pilot pro-
gramme to finance SMEs, with the aim of providing job 
opportunities to youth and limiting unemployment. The 
programme would provide financial loans to entrepreneurs 
through commercial banks backed with guarantees from 
the Lending Guarantee Fund. In addition, business incuba-
tors were to be set up throughout the country to provide 
assistance for projects, and to train those responsible for 
the projects and prepare plans for them. Commercial banks 
would undertake to finance up to 60 per cent of the pro-
ject’s cost, provided that supporting project funds contrib-
uted 30 per cent of the total value of the project and the 
beneficiary of the project paid 10 per cent of the remaining 
cost. Regarding the comments in the Committee of Ex-
perts’ report observing that the number of persons with dis-
abilities had increased in recent years due to the ongoing 
conflict, it was worth noting that a special programme had 
been created for people with disabilities. The General Au-
thority of Families of Martyrs, Amputees and Missing Per-
sons (the “Authority”), in collaboration with the National 
Programme for Small and Medium Enterprises, had estab-
lished a special programme for entrepreneurs, known as 

“Support Me”. On the issue of migrant workers and their 
presence in the informal economy, the speaker noted that 
migrants in an irregular situation were reluctant to regular-
ize their situation through registration, due to their fear of 
being repatriated and their desire to migrate to Europe 
through the country as one of the transit States south of the 
Mediterranean. In spite of this, the Government, in cooper-
ation with neighbouring countries, countries of origin and 
relevant international organizations, had made significant 
and positive progress in reducing irregular migration, urg-
ing migrants to obtain legal status in the country so as to 
enjoy their rights guaranteed by law for voluntary employ-
ment or voluntary repatriation. The Presidential Council of 
the National Reconciliation Government attached special 
importance to the right of women and persons with special 
needs at work without neglecting the rights to education, 
health, development and other rights that respect the reli-
gious and cultural identity of the Libyan people. In this re-
gard, the Council issued Decree No. 210 of 2016 on the 
establishment of a support and empowerment unit for 
women employed in state institutions. The resolution 
aimed to implement policies and programmes to empower 
women to access their political, economic and social rights 
and to remove obstacles that limit the exercise of their role 
in a positive and effective manner. 

In conclusion, the speaker considered it important that 
the ILO and the international community continue to pro-
vide the necessary support to the Presidential Council of 
the National Reconciliation Government to: (a) build and 
develop institutions and strengthen its authorities through-
out the State; (b) support its policy to implement an effec-
tive disarmament, reintegration and a decent work pro-
gramme for young people, and respect for human rights; 
and (c) preserve dignity and progress in development. 
More time would, therefore, be requested to respond to the 
observations of the Committee of Experts.  

The Worker members indicated that the leader of the 
most representative union of the country was unable to at-
tend the International Labour Conference due to the Gov-
ernment’s failure to submit the person’s name for accredi-
tation and that the relevant complaint would be registered 
with the appropriate bodies. The speaker acknowledged the 
conflict situation in the country. According to the reports 
of the United Nations Support Mission in Libya (UNSML), 
ongoing hostilities across the country continued to result in 
significant civilian casualties and constantly destabilized 
the UN-backed National Reconciliation Government. In 
the month of April alone, there had been 31 civilian casu-
alties. The Government had very limited effective control 
over security forces. The conflict had destroyed the econ-
omy and impaired the delivery of public services. There 
were reports of over 200,000 internally displaced people. 
Law enforcement and the judicial services were barely off 
the ground. The Government reported that companies had 
left, the number of young people with disabilities resulting 
from the war was on the rise and the migration situation 
was out of control. Despite improvements in the conditions 
of the country in 2011 and 2012, when the war and may-
hem commenced, the current situation had become dire. 
The Government, therefore, had a duty to continue to push 
for more progress towards stabilizing the country and en-
suring economic growth and employment. The Committee 
of Experts had called on the Government, over a period of 
years, to inform the ILO of the general situation and trends 
in the Libyan labour market and the manner in which it 
achieved its employment objectives in accordance with the 
Convention, which required each ratifying State to adopt 
and pursue a frontline policy designed to promote full, pro-
ductive and freely chosen employment to address unem-
ployment, underemployment and to raise levels of living 
within member States. The Convention also challenged the 
dogma that economic growth, guided only by the invisible 
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hand of market forces, would naturally lead to higher levels 
of employment and improved living standards for all. It 
obliged member States to adopt an employment policy 
aimed at ensuring: (i) that there was work for all who were 
available for and seeking work; (ii) that such work was as 
productive as possible; and (iii) the existence of a free 
choice of employment with the fullest possible opportunity 
for each worker to qualify for, and to use his/her skills and 
endowments in, a job for which he/she was well suited. In 
this process, mutual relationships between employment ob-
jectives and other economic and social objectives were to 
be observed and the stage and level of economic develop-
ment duly taken into account. 

The Government had indicated that the 2004 Employ-
ment Policy had undergone several amendments to take 
current reality into account. The Government further indi-
cated that it had commissioned a committee in 2012 to 
modify the labour market strategy focused on: (a) measures 
to address unemployment arising from the halting of devel-
opment projects due to the war; (b) education and training 
programmes to address labour market needs; and 
(c) measures targeting the informal economy and the par-
ticipation of migrants in labour-intensive activities to 
achieve full employment. Complying with the Convention 
would provide the Government with an opportunity to 
place employment at the heart of economic and social de-
velopment policies. Based on the assumption that there was 
a unified Government able to achieve some reasonable sta-
bility to ensure a level of macro-stability, the economic 
prognosis for the country forecast a growth of 15 per cent 
in 2018, and an average 7.6 per cent growth in 2019–20. It 
was expected that both the fiscal and current account bal-
ances would significantly improve, with the budget and the 
current account running surpluses as from 2020 onwards. 
However, it was expected that high inflation and weak 
basic service delivery would likely increase poverty and 
exacerbate socio-economic exclusion. The speaker drew 
the Government’s attention to the security crisis that could 
engender an economic hopelessness, and recommended 
that the Government be guided by the Employment and 
Decent Work for Peace and Resilience Recommendation, 
2017 (No. 205), which sets out measures to be taken to gen-
erate employment and decent work for prevention, recov-
ery, peace and resilience in crisis situations arising from 
conflicts. Pursuant to Recommendation No. 205, the Gov-
ernment was urged to: (i) promote full, productive, freely 
chosen employment and decent work as vital elements to 
promoting peace, preventing crises, enabling recovery and 
building resilience; (ii) ensure good and stable governance 
and combat corruption and clientelism; and (iii) respect, 
promote and realize fundamental principles and rights at 
work, other human rights and other relevant international 
labour standards as appropriate and applicable. In this vein, 
the speaker expressed concern that the labour relations law 
limited the right of workers to form and join independent 
unions. The right to strike was also significantly restricted. 
The existing labour law required that all collective agree-
ments conform to the “national economic interest”, which 
threatened the free collective bargaining allowed under the 
labour relations law. The law also gave the Government the 
power to set and cut salaries without consulting workers. 
These actions and legal provisions violated the Conven-
tion, which provided in its Article 3 that representatives of 
employers and workers should be consulted concerning 
employment policies, with a view to taking fully into ac-
count their experience and views and securing their full co-
operation in formulating and enlisting support for such pol-
icies. The Committee of Experts had pointed out that the 
Job Creation in Small and Medium-Sized Enterprises Rec-
ommendation, 1998 (No. 189), provided important guid-
ance for the Government. It required member States, in 
consultation with the most representative organizations of 

employers and workers, to promote full, productive and 
freely chosen employment, and to ensure greater access to 
income-earning opportunities and wealth creation leading 
to productive and sustainable employment and to increase 
economic participation of disadvantaged and marginalized 
groups. The Committee of Experts had also indicated that 
there was a need for the Government to establish a labour 
market information system in compliance with Article 2 of 
the Convention. Data from the labour market situation and 
trends were the basis for economic planning, useful com-
parisons over time, employment target setting and as-
sessing the impact of policy measures. The Government 
also needed to pay attention to the increasing number of 
young persons with disabilities as a result of the conflict. 
The Convention required workforce needs to be met, which 
meant that labour market measures such as skills develop-
ment, counselling and other forms of training should be 
provided to people with disabilities to ensure that they 
could thrive in the labour market. Regarding the migration 
crisis in the country, the Government should take account 
of the Employment Policy (Supplementary Provisions) 
Recommendation, 1984 (No. 169), which called for poli-
cies to be adopted to ensure that international migration 
took place under conditions designed to promote full, pro-
ductive and freely chosen employment. In that light, the 
Government should be supported to fulfil its duty to adopt 
measures to respond to the needs of all categories of per-
sons with difficulties in finding employment, including mi-
grant workers. To conclude, the speaker recalled the short-
term measures taken by the European Union to support the 
Government to enforce border controls to curb the use of 
the country’s territory as a transit route for migration to Eu-
rope. The long-term and more sustainable strategy should 
be in line with Recommendation No. 169 to adopt 
measures, including the implementation of economically 
and socially viable public investment and special public 
works programmes, particularly with a view to creating 
and maintaining employment, raising incomes, reducing 
poverty and better meeting basic needs.  

The Employer members recalled that, since the ratifica-
tion of the Convention in 1971, the Committee of Experts 
had made six observations and 12 direct requests on the 
conformity of national law and practice with the Conven-
tion. It was the first time that the case of Libya was being 
examined by the Committee on the Application of Stand-
ards relating to the present governance in the context of this 
Convention. The Employers referred to the provisions of 
Articles 1 and 3 of the Convention, which set out the obli-
gation to declare and pursue, in consultation with the social 
partners, an active policy designed to promote full, produc-
tive and freely chosen employment which took due account 
of the stage and level of economic development in the 
country and the mutual relationships between employment 
objectives and other economic and social objectives. With 
respect to those Articles of the Convention, the Committee 
of Experts took note of the information provided in the 
Government’s report on: (i) the introduction of several 
amendments to the active employment policy with the aim 
of bringing it into conformity with the reality on the ground 
and achieving the employment objectives by focusing on 
several pillars, which included measures to combat unem-
ployment resulting from the halting of development pro-
jects due to the war, education and training measures, 
among others, focusing on the informal economy and the 
participation of migrants in labour-intensive activities; (ii) 
the increased participation of women in the labour market, 
which had risen by 250 per cent between 2007 and 2012; 
and (iii) the increase in the number of young persons with 
disabilities as a result of the conflict and the rise in irregular 
migration.  

With respect to the Worst Forms of Child Labour Con-
vention, 1999 (No. 182), the Committee on the Application 
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of Standards examined the case of Libya in 2017 in relation 
to the Government’s non-compliance with the Convention. 
During the examination of the case, it was emphasized that 
the country was in a state of internal war, facing the worst 
of political crises and an escalation of violence, which in-
cluded the bombing of hospitals and schools. In this re-
spect, the Employer members regretted that those devastat-
ing events were happening in the absence of the rule of law, 
when there were no valid counterparts and a state of war 
existed within the country involving various governments 
and internal guerrilla factions. Sustained and urgent inter-
national assistance was required to put an end to the cycle 
of chaos and widespread abuse that was affecting the coun-
try. The rule of law, a fundamental aspect which should 
never be forgotten, and a single and effective Government, 
were the beginning of any solution to the chaos prevailing 
in the country. It was difficult for the Government to inter-
vene effectively in the labour market without the situation 
of internal warfare first coming to an end and control being 
re-established over its territory. In that context, the Em-
ployer members referred to the Preamble to Recommenda-
tion No. 205, which highlighted the importance of: (i) em-
ployment and decent work as being vital in promoting 
peace, preventing crises caused by conflicts, enabling re-
covery and building resilience; (ii) developing responses, 
through social dialogue, to crisis situations caused by con-
flicts, in consultation with the most representative employ-
ers’ and workers’ organizations and, as appropriate, with 
relevant civil society organizations; (iii) creating or restor-
ing an enabling environment for sustainable enterprises, 
taking into account the resolution and conclusions concern-
ing the promotion of sustainable enterprises adopted by the 
International Labour Conference at its 96th Session (2007); 
(iv) the existence of accessible and quality public services 
for economic recovery, development, reconstruction, pre-
vention and resilience; and (v) international cooperation 
and partnerships among regional and international organi-
zations to ensure joint and coordinated efforts. Recogniz-
ing the complexity of the situation in the country, the Em-
ployer members hoped that the Government would in due 
course be in a position to provide the Committee of Experts 
with information on: the labour market strategy; the man-
ner in which it was considered that employment objectives 
would be achieved; the progress made in the compilation 
and analysis of labour market data; the measures adopted 
to promote the establishment and development of SMEs 
and to increase the labour market participation of persons 
in vulnerable situations; and updated statistical infor-
mation. In that respect, they invited the Government to 
avail itself of ILO technical assistance. Lastly, the Em-
ployer members launched an urgent call to the international 
community and to employers’ and workers’ organizations 
to work together in a coordinated manner with a view to 
bringing the armed conflict to an end as soon as possible. 
They also called on the ILO to support the Government 
through technical assistance with the aim of re-establishing 
labour institutions in Libya so that the objective of full, 
productive and freely chosen employment could be 
achieved, in accordance with the provisions of the Conven-
tion. 

The Worker member of Italy recalled that, in its com-
ments, the Committee of Experts took note of the infor-
mation provided by the Government in relation to the es-
tablishment in 2012 of a commission to modify the labour 
market policy, which included measures such as the pro-
motion of the participation of migrants in labour-intensive 
activities. However, such commitment did not materialize.  

According to the 2018 Amnesty International report, at 
least 7,000 migrants and refugees were languishing in Lib-
yan detention centres where abuses were rife, and food and 
water were in short supply. According to the UN High 
Commissioner for Refugees (UNHCR), only in April 2018, 

the Coast Guard intercepted 1,485 women, men and chil-
dren at sea and brought them back to the country. Once in-
tercepted, refugees and migrants were transferred to deten-
tion centres run by the Department for Combating Illegal 
Migration (DCIM). Furthermore, in its 2017 observation 
on Libya’s application of the Forced Labour Convention, 
1930 (No. 29), the Committee of Experts observed that mi-
grants had been subjected to financial exploitation and 
forced labour. While acknowledging the complexity of the 
situation unfolding in the country, the speaker stressed that 
any labour market strategy or employment policy devel-
oped by the Libyan authorities should not compromise hu-
man and workers’ rights or promote exploitation. Instead, 
it should ensure basic respect for human rights and access 
to basic public services for the most vulnerable groups. The 
speaker added that the Government could not be consid-
ered a safe country to be assigned the responsibility of 
managing migratory movements along the central Mediter-
ranean route to Europe. In light of bilateral relations with 
the European Union, it was unacceptable to tolerate 
pushbacks or collective expulsions. New safe and regular 
channels to Europe for migrants and refugees should be es-
tablished, including through humanitarian resettlements 
and visas. The speaker also raised a concern regarding the 
application of Article 3 of the Convention by Libya, which 
requires member States to take fully into account the views 
of social partners when designing and implementing an ac-
tive employment policy. Finally, the speaker concluded 
that it was regrettable that the General Federation of Lib-
yan Trade Unions could not express its views in this re-
spect, as they were not allowed to be members of the Lib-
yan delegation. 

The Government member of Egypt appreciated the infor-
mation provided by the Government which outlined its ef-
forts in providing employment opportunities and welfare to 
groups in vulnerable situations. Of particular importance 
was the strategy issued by the Government to: (a) develop 
human resources with an interest in vocational training; 
(b) encourage SMEs to address unemployment; (c) em-
power women and ensure their effective participation in the 
labour market; and (d) establishment of the special finan-
cial programme for persons with disabilities to enable them 
to set up their own projects. All of these efforts were un-
dertaken by the Government in spite of the difficult cir-
cumstances that the country was facing. This demonstrated 
the Government’s full awareness of the importance of 
providing decent and productive work for every jobseeker 
and these factors should be taken into consideration when 
examining the country’s case. The Government was en-
couraged to continue its efforts to attain the projected goals 
of its labour market strategy. In this regard, the ILO was 
urged to provide the Government with the necessary tech-
nical assistance. 

An observer representing the International Transport 
Workers Federation (ITF), also speaking on behalf of the 
Dockers’ and Seafarers’ Union of Libya, considered that 
all the participants were united in recognizing the complex-
ity of the situation in the country. The economy had been 
decimated by years of conflict. The participants also rec-
ognized the Government’s efforts to generate employment 
and decent work to resolve its predicament. With regard to 
the participation of women in the labour market in Libya, 
the speaker highlighted that, while the proportion of eco-
nomically active individuals in the country was only 46 per 
cent of the total working-age population, the figure for 
women was less than 27 per cent, which meant that the total 
number of women in the workforce was barely one third 
that of men. Moreover, according to a recent report of the 
Friedrich Ebert Foundation, female labour market partici-
pation in the country was limited to only four sectors: pub-
lic administration; education; health care; and social secu-
rity. In this respect, the speaker indicated that there were 
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certain administrative practices that encouraged women’s 
employment only in certain sectors. The unsavoury phe-
nomenon of violence and harassment against women work-
ers constituted another deterrent to female labour market 
participation. In order to promote productive employment 
for women, it was important to put in place programmes 
providing education and vocational training, as well as to 
re-establish the rule of law to guarantee women’s security. 
In relation to the maritime sector of the country, the 
speaker highlighted that Libya was one of the North Afri-
can countries with a coastline on the Mediterranean Sea ba-
sin, whose waters were commonly associated with the per-
ilous journeys made by desperate migrants experiencing 
conflict and hardship. At the time, out of the country’s 
16 ports, 14 were in operation. However, underinvestment 
and a lack of resources made some port operators struggle 
to pay their workers not to mention poor infrastructure in 
some ports which led to significant occupational safety and 
health deficits, as well as security concerns. Marine insur-
ers and unions alike continued to advise shipowners to 
warn crews of the volatility of the situation, including oil 
smuggling activities off the western coast of the country. 
The maritime sector was seen as having great potential. It 
was, therefore, hoped that a holistic approach would be 
adopted to develop a policy that would fully revive the 
ports and shipping industries, in order to create long-term, 
stable and productive employment. While fully cognizing 
the difficulties on the ground, it was necessary that the 
Government put in place an employment policy, in consul-
tation with the social partners, with a view to stimulating 
economic growth and development and overcoming unem-
ployment and underemployment in accordance with the 
Convention. In doing so, the Government should be di-
rected by Recommendation No. 205, which provided guid-
ance to ILO member States on the measures to be taken to 
generate employment and decent work for the prevention, 
recovery, peace and resilience in crisis situations arising 
from conflicts. Trade unions and international workers’ or-
ganizations were ready to provide assistance in order to en-
sure decent work for all workers.  

The Government member of Iraq welcomed the infor-
mation provided by the Government. Given the difficult 
situation in the country due to the war and the consequent 
lack of security, sufficient time should be provided to the 
Government to reply to the comments of the Committee of 
Experts. Technical assistance of the ILO was highly appre-
ciated in order to enable the country to implement the Con-
vention. 

The Worker member of Burkina Faso considered that 
words relating to the implementation of the Convention 
were irrelevant. What was important, in the name of mo-
rality, dignity and human integrity, was to pay tribute to the 
memory of all the Libyans massacred during the imperial-
ist attack on the Libyan people, and those who were con-
tinuing to lose their lives as a result of the collateral dam-
age linked to that destabilization. The inertia of interna-
tional institutions, and particularly African institutions, in 
response to the political, economic, social and military dis-
array, which was having an inestimable human impact on 
the country and the Sahel-Saharan strip, was to be regret-
ted. In that context, the issue of employment was a cruel 
reality. An employment policy which took into account the 
profound aspirations of the Libyan people for the develop-
ment of their country, and which respected the human val-
ues of solidarity, needed to be adopted as a matter of the 
utmost urgency, and in compliance with the Convention 
and the corresponding Recommendation. In response to the 
cases of slavery in the country, it was important to encour-
age and express solidarity with the Libyan people in their 
fight to rebuild the country on the foundations of the human 
values of equality, integrity and solidarity. He urged trade 
unionists and other civil society organizations in Libya to 

continue showing solidarity and to resist the ravages of im-
perialism, and he called on the ILO to provide technical 
assistance. 

The Government member of Algeria welcomed the Gov-
ernment’s report and the efforts made, despite the transi-
tory situation in the country, to implement an employment 
and workforce development policy with a view to promot-
ing training and development and tackling unemployment. 
Support for SMEs, the promotion of women’s entrepre-
neurship and the creation of a database of human resources 
to strengthen empowerment and development over the 
2013–40 period would contribute to fostering a new vision 
of public policy in the short and medium term, thus making 
employment a lever for economic policy coherence. The 
measures taken by the Government to consolidate labour 
market information and ensure the monitoring and evalua-
tion of employment policy through the collection of precise 
data during its implementation were noted with satisfac-
tion. Furthermore, the conduct of studies, the provision of 
data on employment policy measures, the registration of 
job vacancies in collaboration with the social partners and 
the Ministry of Labour information and documentation 
centre, were greatly appreciated. In that context, the pilot 
programme launched in 2017 to finance SMEs to improve 
employability and the spirit of entrepreneurship and the in-
itiative in the area of self-employment for women, men and 
young persons were highly commendable. The measures 
taken by the Government to manage cases of undocu-
mented migrant workers in collaboration with neighbour-
ing countries, countries of origin and international organi-
zations were to be welcomed warmly. It was also necessary 
to promote the relationship between migration and devel-
opment and to strengthen the database of those workers. In 
conclusion, he reaffirmed that there could be no social and 
economic stability without job creation and that decent 
work was the cornerstone of social cohesion. To meet those 
commitments, it was necessary to support the Govern-
ment’s efforts for the political, social and economic stabi-
lization of the country. ILO technical assistance was highly 
appreciated in that regard. 

The Government representative thanked all the partici-
pants in the discussion and stressed that the National Rec-
onciliation Government was committed to pursuing its co-
operation with the ILO. The 2018 National Report on Hu-
man Development was expected to be issued in a short 
space of time. It aimed to establish frameworks to improve 
the labour market and the economic competitiveness at na-
tional level. Moreover, a report on the application of the 
Convention would be submitted to the Committee of Ex-
perts at its next session. The speaker underscored the com-
mitment of the Government to implement a national em-
ployment policy in line with the Convention. Although the 
country’s economy depended on oil, and such resource had 
been facing instability on the international market, the 
Government would, nevertheless, continue to take the nec-
essary measures to reduce the unemployment rate. The 
Government was also committed to pursue consultations 
with the social partners to achieve social peace and social 
protection. The data extracted from the 2017–18 survey 
would be used to develop indicators on the labour force in 
different regions of the country. He reaffirmed the Govern-
ment’s commitment to ensure equal levels of development, 
with special attention to remote areas. 

The Employer members noted that the information pro-
vided by the participants during the discussion highlighted 
the situation faced by Libya. All participants were in agree-
ment regarding the situation in the country and the efforts 
that the Government was making to create employment. 
The Government had requested time to achieve the objec-
tives set out in the Convention and ILO technical assistance 
for that purpose. This was an indication of the Govern-
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ment’s goodwill to resolve the problems relating to the im-
plementation of the Convention. In this context, the Em-
ployer members reiterated their earlier statement concern-
ing the importance of recognizing the complexity of the sit-
uation in the country. They hoped that the Government 
would soon be in a position to supply the information that 
the Committee of Experts had requested, with the help of 
ILO technical assistance, which the Government itself had 
requested, together with workers’ and employers’ organi-
zations. In particular, they hoped that the Government 
would provide information on the labour market strategy, 
the manner in which it was envisaged that the employment 
objectives set out in the Convention would be achieved, the 
progress made in compiling labour market information, the 
measures adopted to promote the development of SMEs, 
the action taken to promote the labour market participation 
of persons in vulnerable situations and up-to-date statistical 
data on the labour market situation. 

The Worker members emphasized that international la-
bour standards were even more relevant in the midst of 
conflict. The Government had indicated that it had taken 
steps to modify its labour market strategy and to amend the 
employment policy, taking into account the current reality, 
including unemployment, underemployment and work-
force skills development. The Convention prohibited dis-
crimination in employment against women, young people, 
workers with disabilities, older workers and migrants. The 
Government should thus provide information on the strat-
egies to increase labour market participation of persons 
vulnerable to decent work deficits, including statistical 
data segregated by age and sex. It confirmed that the pro-
cess of modifying the labour market strategy and amending 
the employment policy was inclusive and carried out in 
consultation with workers’ and employers’ organizations, 
as required by Article 3 of the Convention. Article 1 of the 
Convention requires governments to ensure full, produc-
tive and freely chosen employment. In this regard, the Gov-
ernment was called upon to: (a) avail itself of the guidance 
of relevant ILO Recommendations, such as Nos 169, 189 
and 205; (b) pay special attention to the over 200,000 in-
ternally displaced and the overall migration crisis; (c) en-
sure that young people and migrant workers had access to 
employment opportunities; (d) provide updated and de-
tailed information on the labour market strategy and em-
ployment policy and the manner in which employment ob-
jectives were being realized; and (e) provide the Commit-
tee of Experts with up-to-date statistics on the employment 
situation, taking account of the level and trends of employ-
ment, unemployment and underemployment, as well as the 
available skills of the working population, especially 
young persons. For this purpose, the Government should 
establish a system for collecting data to enable analysis and 
assessment of the employment situation in the country, as 
well as empirical measurement of its compliance with the 
Convention. The Committee of Experts had highlighted the 
unique role of SMEs and, therefore, the relevance of the 
guidance provided by Recommendation No. 189. The Gov-
ernment should thus provide information on the steps and 
programmes it had developed to encourage setting up 
SMEs. The Government was urged to seek ILO assistance 
and support to help address the issues raised relating to 
compliance with the Convention. 

Conclusions 

The Committee took note of the information provided by 
the Government representative and the discussion that fol-

lowed. 
The Committee highlighted the impact and consequences of 

conflicts on poverty and development, decent work and sus-

tainable enterprises, and recognized the importance of em-
ployment and decent work for promoting peace, enabling re-
covery and building resilience. 

Taking into account the Government’s submission and the 
discussion, while acknowledging the complexity of the situa-

tion prevailing on the ground and the presence of armed con-
flict, the Committee requested the Government to provide in-
formation regarding: 

■ updated statistics on the labour market, disaggregated 

by sex and age; 

■ information on the labour market strategy and the way 

in which employment objectives are expected to be 

achieved; 

■ information on progress made in the compilation and 

analysis of labour market data; and 

■ information on measures to promote the establishment 

and development of SMEs as well as measures intro-

duced to increase the participation in the labour market 

of people in vulnerable situations. 
The Committee urges the Government to submit a detailed 

report to the Committee of Experts for its next session in No-
vember 2018. 

The Committee urged the Government to avail itself of ILO 

technical assistance to adopt and implement without delay an 
active policy designed to promote full, productive and freely 
chosen employment in consultation with the most representa-

tive employers and workers organizations. 
Finally, the Committee called on the ILO, the international 

community and employers’ and workers’ organizations to 

collaborate with the goal of re-enforcing the labour admin-
istration system in Libya so that full, productive and freely 
chosen employment could become a reality in Libya as soon 

as possible.  
The Government representative recalled that as already 

indicated, the deadline of November 2018 was too short 
and more time was needed for his Government to respond 
to the request by the Committee of Experts. In spite of this 
short deadline, his Government would do its utmost to im-
plement the recommendations of the Conference Commit-
tee. 

Minimum Wage Fixing Convention, 1970 (No. 131) 

PLURINATIONAL STATE OF BOLIVIA (ratification: 1977) 

A Government representative recalled that the essence of 
the Convention was the protection of workers and that the 
complaints originated from employers. The Employers 
were using the Convention to question a successful eco-
nomic model, in their nostalgia for privileged policies that 
benefited them, and to endeavour to ensure that the State 
did not set decent wages for workers. The Government was 
implementing economic and social policies that protected 
sectors which had historically been excluded and discrimi-
nated against. Dialogue, consultation with the various part-
ners and the quest for consensus were the methods used, in 
accordance with national and international law. The Con-
vention had been adopted to supplement other instruments 
intended to protect workers from wages that were unduly 
low. A policy was being implemented for the gradual and 
systematic raising of the minimum wage and the com-
plaints of the employers appeared to be directed against so-
cial justice. The Preamble to the Convention reaffirmed the 
role of States in protecting groups of wage-earners who 
were in a disadvantage position in relation to their employ-
ers. The role of the State in the protection of workers was 
a constitutional mandate, which would not be abandoned 
on the basis of an inappropriate interpretation of the Con-
vention. The central objective of the Convention was set 
out in Article 1, which required the establishment of a sys-
tem of minimum wages which covered all groups of 
wageearners. The essential characteristic of the Conven-
tion was the fixing of the minimum wage, and not neces-
sarily social dialogue, which was a tool for the achievement 
of that objective. There was a specific Convention on social 
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dialogue, which was not the subject of the present discus-
sion and which had not been ratified by the Government. 
Article 4(2) of the Convention referred to full consultation 
in connection with the establishment, operation and modi-
fication of wage-fixing machinery, or in other words in the 
development of the legislative provisions governing the 
process of the determination of the minimum wage, but not 
in the annual determination of its level. Since 2006, the 
Government’s wage policy had been intended to reduce the 
enormous economic differences and to favour sectors that 
were traditionally excluded, that is those who earned less, 
by increasing their wages above the inflation rate, while 
maintaining the sustainability of public and private invest-
ment. That was the premise for the annual increases in 
wages. In that respect, he emphasized that the legal inter-
pretation of the Convention needed to be more rigorous and 
not lose sight of the fact that its spirit was the protection of 
wage-earners in light of the intrinsic asymmetry with em-
ployers. Minimum wages were determined within the fol-
lowing institutional framework: (1) article 49 of the Con-
stitution provided that the law shall regulate labour rela-
tions, including the determination of general and sectoral 
minimum wages and wage increases: (2) section 52 of the 
General Labour Act provided that remuneration or wages 
shall be fixed by the central Government; and (3) section 8 
of Presidential Decree No. 28699 of 1 May 2007 provided 
that employers and workers may agree on remuneration 
freely, and that it had to be above the minimum national 
wage determined by the Government. The institutional 
framework was therefore established and had its origins in 
the Political Constitution, which had itself been the subject 
of consultation with workers, employers and the people as 
a whole, as it was the product of a Constituent Assembly 
and a referendum for its approval. 

Historically, there had been factors in the relations be-
tween employers’ and workers’ organizations which had 
worked in favour of employers and undermined collective 
bargaining mechanisms at the sectoral level. That situation 
obliged workers to have recourse to the State to uphold 
their claims, including in relation to wages. Since 2006, the 
Government had been adopting measures with a view to 
increasing unduly low wages, in full compliance with the 
spirit of the Convention, and giving effect to the dialogue 
and consultation mechanisms with the sectors concerned, 
within the framework of the Constitution and the legisla-
tion in force. The Government had quadrupled the mini-
mum wage, which had been US$63 in 2005 (one of the 
lowest in the region), and was now US$295. Nevertheless, 
even though it had been quadrupled, the minimum wage 
continued to be lower than the needs of workers and their 
families. The wage increase had been determined taking 
into account the criteria set out in Article 3 of the Conven-
tion: (a) the needs of workers and their families, taking into 
account the general level of wages in the country, the cost 
of living, social security benefits and the relative living 
standards of other social groups; and (b) economic factors, 
including the requirements of economic development, lev-
els of productivity and the desirability of attaining and 
maintaining a high level of employment. The Govern-
ment’s wage policy was proportional to economic growth 
and national production, which had also quadrupled as a 
result of the economic and social productive and commu-
nity model implemented. Gross domestic product (GDP) 
had grown from US$9,568 million in 2005 to US$37 bil-
lion in 2017. The increases were not therefore arbitrary, but 
rises based on a solid and growing economy. The wage in-
crease had also been determined taking into consideration 
the positions of workers and employers, with which the 
Government was promoting regular dialogue and consulta-
tion, as demonstrated by the repeated round-table meetings 
established at the highest level of the Government with the 
representatives of the Confederation of Private Employers 

of Bolivia (CEPB). The World Bank acknowledged that 
the country was among the foremost in the region in terms 
of reducing wage inequalities. In accordance with the Gini 
labour index, the wage gap over the past ten years had im-
proved from 0.53 per cent to 0.44 per cent. As a result of 
the economic model, it had been possible to reduce extreme 
poverty from 38.2 per cent to 17.9 per cent over the period 
2005–17. Over 3 million people had escaped poverty and 
the majority of the population (58 per cent) had an average 
income which enabled them to live well. The wage policy 
was generating higher domestic demand, which was also 
very beneficial for the private sector, in which profits had 
quadrupled, increasing from Bolivian bolivianos (BOB) 
8,663 million in 2006 to BOB27,766 million in 2017. The 
economic model was based on the following pillars: the na-
tionalization of natural resources and industrialization, the 
strengthening of domestic demand, the redistribution of 
wealth and large public investments. Those pillars guaran-
teed the following results: economic stability, employment 
generation, the reduction of the unemployment rate, and 
constant economic growth, which contributed to reducing 
poverty and the levels of inequality. As demonstrated by 
the figures, private employers were benefiting greatly from 
the economic, political and social stability, as well as the 
legal security guaranteed by the Government since 2006, 
to make investments and embark upon new initiatives with 
the security of obtaining optimal results. Employers 
needed to grant social security and stability to men and 
women workers, who depended on them, instead of which 
some of them were organizing the premeditated bank-
ruptcy of enterprises, which they were abandoning. He re-
gretted the baseless accusations of the employers, who 
were making use of procedural arguments to limit the just 
and equitable increase in the minimum wage in accordance 
with the provisions of the Convention, and the decision to 
include the case in the list for discussion by the Committee. 
On the contrary, governments should be encouraged to im-
prove the standards of living of their populations in accord-
ance with the objective of the Convention and in light of 
human rights. 

The Employer members thanked the Government for its 
information. Even though the case was being examined by 
the Committee for the first time, it was not unconnected 
with the comments of the Committee of Experts, which had 
made observations on the subject in 2013, 2014, 2017 and 
2018. The Committee of Experts had asked the Govern-
ment to adopt urgent measures to ensure thorough consul-
tations with the most representative employers’ and work-
ers’ organizations and their direct participation in the min-
imum wage fixing machinery. They also noted with con-
cern that the CEPB and the International Organisation of 
Employers (IOE) had been alleging, since 2006, the sys-
tematic failure to include employers’ organizations in con-
sultations on minimum wage fixing. This year, the Com-
mittee of Experts had recalled once again that the Conven-
tion provided for full consultation with the social partners 
on the establishment, operation and modification of wage-
fixing machinery, and that the active participation of work-
ers’ and employers’ organizations was essential to allow 
optimum consideration of all relevant factors in the na-
tional context. There was a need to verify whether the rec-
ommendations of the Committee of Experts had been taken 
into consideration. The Government was a very long way 
from complying with the Convention, in terms of both 
wage-fixing machinery and the criteria used for fixing 
wages. With regard to the former, Article 4 of the Conven-
tion established the requirement for consultation with the 
social partners, in conformity with the most fundamental 
standards of the ILO, of which tripartite dialogue was a 
cornerstone. The key features of such dialogue were good 
faith and the desire to reach consensus. Whenever such 
consensus was not possible, whoever was responsible for 
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taking a decision must incorporate into it the views of those 
who had participated in the dialogue. The Convention used 
the term “full consultation”. The Government therefore 
needed to make further efforts to facilitate and deepen the 
dialogue. By stating that the CEPB had not explicitly asked 
to be part of the decision-making on minimum wage fixing, 
the Government was disregarding its obligation as the en-
tity responsible for full consultation. The employers had 
asked to be part of the dialogue on minimum wages, as re-
flected in the reports of the Committee of Experts. Senior 
government officials, such as the Minister for Economic 
Affairs and the Minister for the President’s Office, had de-
clared in recent statements to the local media that employ-
ers would not participate in decision-making on minimum 
wages and that since 2006 it had essentially been govern-
ment policy to fix wage increases only with the workers. 
The Government had confirmed that policy to the Commit-
tee and was claiming a new reading of the Convention, un-
der which consultation of the social partners on wage ad-
justments would no longer be valid. The Committee could 
not accept a government disregarding social dialogue and 
needed to respond with the same severity in the case of fail-
ure to consult employers. 

With regard to the failure to comply with the elements 
that needed to be taken into account to determine minimum 
wage levels, the Committee of Experts had referred to a 
statement by the Government that minimum wage fixing 
took account of inflation, productivity, GDP, GDP per cap-
ita, the consumer price index, economic growth, unem-
ployment rates, market fluctuations and the cost of living. 
Such a statement was inaccurate. There were two bench-
marks for wages in Bolivian legislation. First, there was the 
national minimum wage, which was universal for all work-
ers, without differentiation between groups of wage-earn-
ers, which was desirable for economic and legal reasons 
and was permitted by the Convention. Second, there was 
the so-called “basic wage” (haber básico), which applied 
to all workers and could not be less than the national mini-
mum wage. That was fixed through individual or collective 
bargaining between employers and workers. However, 
ministerial decisions were issued annually requiring the 
parties to negotiate increases in the “basic wage” within a 
set time, otherwise fines or other penalties would be in-
curred by the employer. Between 2006 and 2018, the na-
tional minimum wage had risen by 312 per cent and the 
“basic wage” by 149 per cent, with both figures being very 
much higher than aggregate inflation over that period. The 
national minimum wage was higher than GDP per worker, 
which meant low productivity per worker. They asked 
whether the productivity index, enterprise sustainability 
and the creation of more and better jobs were taken into 
account in fixing the minimum wage. The Government’s 
wage policy explained the growing precarity in employ-
ment, the increase in unemployment rates and the rise in 
informality indicators (around 61 per cent of the active 
population). The percentage of workers being paid a wage 
lower than the national minimum wage had also risen, pre-
cisely because of the increase in informality. For the public 
sector, there had been a fall in protected employment and a 
rise in temporary employment. However, they noted that 
the Government was applying the criteria of the Conven-
tion in the public sector, where it assumed the role of em-
ployer. To apply wage increases, public enterprises were 
required to conduct an analysis of net profits and financial 
resources in each enterprise, with the obligation to demon-
strate financial sustainability and the required level of op-
erating profit. In conclusion, the Government was deliber-
ately failing to consult the employers’ organization and to 
take into account the technical criteria that should provide 
a basis for minimum wage fixing. 

The Worker members said that, in 2017, the national min-
imum wage had been increased by Presidential Decree 

No. 3161 of 1 May 2017, taking into account a number of 
recommendations made by the Bolivian Central of Work-
ers (COB) and, according to information received, socio-
economic factors such as inflation, productivity, GDP, 
GDP per capita, the consumer price index, economic 
growth, unemployment rates, market fluctuations and the 
cost of living. The minimum wage now stood at BOL2,060, 
which was 335 per cent higher than in 2006. Fixing the 
minimum wage was important for a number of reasons. 
First, wages represented a crucial source of income for 
households, and as a result had an enormous influence on 
the standard of living of the population. Second, they were 
a source of personal fulfilment. Third, when the State set 
the minimum wage, it was guaranteeing that workers could 
cover the essential needs for their survival. The Preamble 
to the ILO Constitution proclaimed the urgent need to im-
prove working conditions, in particular by guaranteeing an 
adequate living wage. The minimum wage enabled work-
ers and their families to live in dignity, bearing in mind the 
level of economic development. Although it was true that 
economic factors could affect increases in the minimum 
wage, it should not be forgotten that the minimum wage 
was essential in avoiding the impact of economic situations 
on workers and households with the lowest incomes, which 
were the most vulnerable. The Minimum Wage Fixing 
Recommendation, 1970 (No. 135), provided that “[m]in-
imum wage fixing should constitute one element in a pol-
icy designed to overcome poverty and to ensure the satis-
faction of the needs of all workers”. The fundamental aim 
of the minimum wage was to provide workers with the nec-
essary social protection in terms of minimum acceptable 
wage levels.  

Nevertheless, as the Committee of Experts had pointed 
out in its observations, the Convention required full con-
sultations with the representative organizations of employ-
ers and workers concerned for the establishment, operation 
and modification of the machinery by which minimum 
wages were fixed and periodically adjusted (Article 4(2)). 
The active participation of those organizations was essen-
tial so that all relevant factors in the national context could 
be taken into account as fully as possible. To that end, the 
Committee of Experts had firmly urged the Government to 
take measures without delay, in consultation with the social 
partners, to guarantee their full and effective participation 
in the fixing and adjustment of the minimum wage. The 
minimum wage was one of the most important institutions, 
and should be fixed through the intervention of govern-
ments, in conjunction with workers and employers. It was 
a public standard aimed at ensuring that wages covered the 
bare necessities: food, housing, education, social security, 
recreation and holiday. It should also be a starting point for 
the setting of basic wages in collective agreements. Fixing 
the minimum wage also helped to ensure a series of rules 
of the game that were the same for everyone. The Worker 
members welcomed the fact that, in fixing the minimum 
wage, the Government’s intention had been to create sus-
tainable wage policies in line with the United Nations 2030 
Agenda for Sustainable Development. The issues of wage 
increases and unequal wages were placed high on that 
Agenda. Improving wages and enhancing opportunities for 
decent work were vital to eradicating poverty and reducing 
the inequality that existed in the country. The Worker 
members emphasized the importance of social dialogue 
and consultation with the social partners prior to fixing the 
minimum wage. Social dialogue should be institutional-
ized, with permanent tripartite structures to discuss public 
policy and a programmatic agenda to respond to the prob-
lems that affected society. However, once social dialogue 
had been institutionalized, good faith, input and responsi-
bility were needed. In the end, the institutionalization of 
social dialogue should serve to: (1) generate sustainable 
and inclusive development to improve the quality of life 
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and social conditions; (2) give workers greater participa-
tion in the distribution of wealth in order to eliminate pre-
sent inequalities; (3) promote decent work and wage levels 
that allowed people to live in dignity, with freedom of as-
sociation and strengthened collective bargaining; and 
(4) reduce the gulf between extreme poverty and concen-
trated wealth, with a view to social inclusion. Without ad-
equate wages and labour protection, society would be nei-
ther inclusive nor would it guarantee social cohesion. 

The Employer member of the Plurinational State of Bolivia 
emphasized that in recent years Bolivian employers had 
been complaining to the ILO at the Government’s system-
atic failure to give effect to the Convention since 2006 in 
relation to the requirement to hold full consultations with 
employers’ organizations. The Government’s wage policy 
had resulted in negative economic consequences for certain 
enterprises, which had neither effective mechanisms to 
control the legality of Government action, nor the legal se-
curity to restrain its conduct. The examination of the case 
by the Committee raised the expectation that, in an inter-
national forum, the Government could be called upon to 
reflect on the inclusion of all the partners in fixing the min-
imum wage. Articles 1 and 4 of the Convention established 
the requirement for full consultation with representative or-
ganizations of workers, as well as employers, in establish-
ing the minimum wage system and, where appropriate, 
with groups of wage-earners to whom the system would 
apply. Article 3 of the Convention also set out the criteria 
to be taken into account in the fixing of minimum wage 
levels. With regard to full consultation, despite the com-
plaints and comments that the CEPB had made repeatedly 
in recent years, the Government had made no changes. It 
had maintained its policy of removing employers’ organi-
zations entirely from participation and consultation. The 
Government had confined itself to holding meetings exclu-
sively with workers’ organizations, led by the COB. At no 
point had the Government benefited from the views, let 
alone the approval, of the CEPB, which had had to settle 
for finding out the decisions made from the national press 
and from the publication of legal bulletins. Moreover, Gov-
ernment representatives had, on repeated occasions, pub-
licly refused absolutely to accept the participation of pri-
vate enterprises in any kind of discussion on wage fixing. 
Among other public statements made on social media by 
Ministers of State, the Minister for the Office of the Presi-
dent had indicated that wages would be fixed only with 
workers, adding that he was part of a workers’ government, 
not the entrepreneurial class. 

Since 2006, not only had employers been refused per-
mission to participate in wage fixing, but priority had been 
given to an inequitable system of participation, as the COB 
had been the only body asked to endorse wage increases. 
Fixing and increasing minimum wages with workers’ rep-
resentatives alone completely undermined the spirit of so-
cial dialogue and tripartism promoted by the ILO for the 
formulation of labour policies. Consultations were also re-
quired on the criteria to be taken into account in fixing min-
imum wage levels. Such consultations served to validate 
social dialogue as an appropriate and legitimate mecha-
nism for the establishment of minimum wage fixing ma-
chinery. The Government had introduced disproportionate 
increases that were at odds with the economic situation. 
Since 2006, the national minimum wage had risen by 
312 per cent on aggregate, as the combined result of annual 
increases. Those increases greatly exceeded annual infla-
tion rates and ignored the existence of other economic fac-
tors, such as the requirements of economic development, 
productivity levels, increased rates of better decent work, 
the importance of achieving and maintaining high levels of 
employment, the preservation of decent work and the sus-
tainability of enterprises. Moreover, in fixing wage in-
creases, the Government was not taking into account the 

ever greater informality on the labour market. Employers 
were also being required to negotiate agreements for sub-
mission to the Ministry of Labour within a limited period 
of time, under penalty of fines or other economic penalties. 
Some union leaders had used that situation to force em-
ployers to offer greater increases, in return for observing 
the formality of signing agreements. Finally, he called on 
the Committee to give its view on the complaint submitted 
and urged the Government to comply with all the terms of 
the Convention so as to safeguard and expand the market 
for decent work in the country. 

The Worker member of the Plurinational State of Bolivia 
said that the Workers had been committed to complying 
with the Convention since its ratification. One of the rea-
sons that justified the recent wage increases was that, since 
the 1980s, there had been a freeze in minimum wages, 
which had been partly due to the adoption of measures to 
privatize various State enterprises, including certain min-
ing and cement enterprises. The freeze in minimum wages 
had ended in 2005, which meant that workers had suffered 
for many years. With regard to the application of the Con-
vention, section 10 of the statute of the CEPB indicated that 
it “shall not assume the legal representation of its members, 
for the negotiation or settlement of specific and individual 
worker–employer disputes, and consequently had no legal 
status for summonses and notifications, or to accept com-
plaints or lists of claims from any labour sector, which in-
volve or are addressed to its entities, or are made though 
the Confederation”. For many years, workers had been pre-
vented from participating in social dialogue at the same 
level as the Government and employers. Progress in the 
participation of workers had only been made recently, as 
workers now even participated in the auditing of state en-
terprises in strategic sectors. However, in the case of cer-
tain private enterprises, a significant number of workers 
(over 400) had seen their work affected, as they had been 
required to take collective holidays or had been dismissed 
on the grounds that the enterprises were in deficit, or were 
unable to pay minimum wages or increase wages. He sug-
gested that legislation could be adopted for the creation of 
social enterprises so that workers could take over the man-
agement of several enterprises that had declared to be in 
deficit. Currently, certain enterprises, for example in the 
mining sector, were managed by the workers themselves, 
who had technical, economic and financial autonomy. In 
such enterprises, wages might or might not be increased, as 
they were subject to the profits made by the enterprise, or 
in other words, if there were no profits, there would be no 
wage increases. In that regard, the workers considered that 
job stability and the sustainability of workplaces were es-
sential.  

The Government member of Paraguay speaking on behalf 
of the group of Latin American and Caribbean countries 
(GRULAC), thanked the Government representative for 
the information provided. The Convention had been 
adopted taking into consideration the need to further pro-
tect workers against unduly low remuneration. He also 
thanked the Government for the efforts made to take into 
account the positions of both social partners when fixing 
the minimum wage. As stated in the 2030 Agenda for Sus-
tainable Development, sustained, inclusive and sustainable 
economic growth was essential to achieve prosperity, 
which was only possible if wealth was shared and action 
taken to combat income inequality. To that end, the social 
stability of workers was an essential concern for the Gov-
ernment. He also welcomed the information provided on 
the progress made in reducing wage inequality through a 
real increase in the minimum wage. He encouraged the 
Government to continue its efforts to strengthen consulta-
tion mechanisms with the social partners. 

The Employer member of Uruguay noted that the Govern-
ment had clearly and systematically failed to comply with 
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the Convention. The Government established minimum 
wages through negotiations with workers, without consult-
ing the most representative organizations of employers. 
Beyond any inconsistencies regarding the increases in and 
methods used to fix minimum wages, the ILO needed to be 
alert to situations in which the social partners could not ex-
press their opinions. That was a serious situation in which 
the ILO could achieve its full potential by providing assis-
tance through its regional offices to achieve a reasonable 
balance in labour relations. Policies which were not in con-
formity with the fundamental principles of work led to 
abuses that could not be tolerated, regardless of the social 
sector driving them. The ILO had all the tools to collabo-
rate with the Government with a view to contributing to the 
strengthening of a more harmonious system of labour rela-
tions in which the employers could be heard. It was crucial 
to avoid violations of fundamental labour principles.  

The Worker member of Uruguay recalled that the ILO had 
been born out of the fact that only in such an institution 
could everyone be equal. Minimum wages guaranteed that 
those who were the weakest had a wage floor below which 
they could not be paid. On behalf of the trade union move-
ment in his country, he offered cooperation and assistance 
to the Government and trade union movement of the 
Plurinational State of Bolivia.  

The Government member of the Bolivarian Republic of 

Venezuela endorsed the statement by GRULAC. The Gov-
ernment’s objective was to protect workers against exces-
sively low pay with a view to eliminating poverty and en-
suring that workers could cover their needs and those of 
their families, taking into account economic factors. In 
conformity with the Convention, the minimum wage had 
to be set in consultation with the social partners. Even if 
the consultations were not binding, they contributed to la-
bour peace and helped the Government to take the appro-
priate decisions, as outlined in the comments of the Com-
mittee of Experts. In setting the minimum wage and subse-
quent increases, the Government took into account socio-
economic factors, such as inflation, productivity, GDP, 
economic growth, market fluctuations and the cost of liv-
ing. He encouraged the Government to strengthen consul-
tation mechanisms with the social partners, which would 
contribute to labour peace and allow for wage increases 
that benefited workers and the world of work.  

The Worker member of El Salvador indicated that laws in 
every country of the world required governments to main-
tain wage policies that were in line with the needs of the 
population and with macroeconomic factors. That involved 
striking a balance between the wage demands of workers 
and their families and the vision of some employers that 
refused increases in the minimum wage on the pretext that 
companies did not have the capacity to support such rises. 
The term minimum wage meant the minimum required to 
eat, dress and keep poverty and marginalization at bay. He 
asked how it would be possible to build a decent society if 
workers were forced to simply accept the minimum avail-
able through the system. Unions needed to be organized to 
ensure that workers and governments responded to de-
mands for higher salaries in light of the cost of living. The 
Government’s decision to increase the minimum wage 
took into account technical aspects of the economy, such 
as economic growth, the claims of workers and therefore 
the dynamics of social dialogue. The index of minimum 
wages in Latin America showed that several countries with 
weaker economies than that of Bolivia, including Guate-
mala, Honduras, El Salvador, Costa Rica and Panama, had 
better wage conditions, for which their governments de-
served credit and recognition. The economy of the Plurina-
tional State of Bolivia was making progress in terms of the 
consumption and demand for products and services. How-
ever, a great deal remained to be done in relation to wages 
and decent work.  

The Government member of Egypt thanked the Govern-
ment for the information provided on the measures taken 
to implement the Convention. She praised the efforts made 
by the Government to increase wages, close the economic 
gaps, ensure the sustainability of investments, boost invest-
ment in the public sector and increase resources in a fair 
manner. She encouraged the Government to commit fully 
and to engage in dialogue with the social partners.  

The Government member of Ecuador agreed with the 
statement made by GRULAC and welcomed the infor-
mation provided by the Government. Achieving sustained, 
inclusive and sustainable economic growth, full and pro-
ductive employment and decent work for all required great 
resolve and the commitment of the different social partners 
and the Government. Constructive tripartite social dialogue 
would facilitate a consensus based on respect for human 
beings. She noted the Government’s efforts to achieve 
agreement with the social partners in fixing the minimum 
wage. She also welcomed the progress made in reducing 
wage inequality through a real increase in the minimum 
wage. In conclusion, she encouraged the Government to 
continue its efforts to strengthen consultation mechanisms 
with the social partners. 

The Government member of India thanked the Govern-
ment for its commitment to fulfil its international obliga-
tions and for the information provided on the positive steps 
undertaken to reduce wage gaps and levels of poverty and 
to raise standards of living. The participation of the rele-
vant social partners, and especially those representing the 
most vulnerable, would contribute to the achievement of 
the objective of the Convention.  

The Government member of Cuba endorsing the state-
ment by GRULAC, considered that the Conference Com-
mittee, when examining the case, should take into account 
the information provided by the Government on compli-
ance with the Convention. The Government had increased 
the minimum wage in recent years in proportion with eco-
nomic growth and productivity in the country. That had 
been achieved through a process that took into account the 
opinions of the social partners, in line with the institutional 
framework established by law. She also praised the Gov-
ernment as one of the first in the region to reduce wage 
inequality and other types of inequality, thereby facilitating 
the achievement of social justice. The Government was not 
only in compliance with both the procedural aspects of the 
Convention, but also with its objectives to improve living 
standards for workers and the population.  

The Employer member of Honduras drew attention to the 
fact that the Government had increased the minimum wage 
without social dialogue and without consulting the employ-
ers. After the CEPB had received no response to its request 
to participate in the consultations, Government ministers 
had stated that, as a government of workers, it only needed 
to consult the workers. Employers did not know whether 
the criteria set out in Article 3 of the Convention had been 
taken into account in the Government’s negotiations with 
the COB, namely economic productivity factors, when de-
ciding on increases in the minimum wage. He also empha-
sized that, in addition to imposing an increase in the mini-
mum wage, they were also required to conclude wage 
agreements with trade unions within a limited period of 
time under threat of fines and penalties. The exclusion of 
employers from minimum wage fixing violated the provi-
sions of the Convention and the principles of social dia-
logue and tripartism, which were the cornerstone of the 
ILO. The Committee must urge the Government to comply 
with the Convention and to allow the employers to partici-
pate in consultations. 

The Government member of Uruguay noted with special 
interest the specific characteristics of ensuring compliance 
with the Convention in the region where, in many cases, he 
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considered that trade unions did not have sufficient train-
ing, capacity or support to fully develop procedures for the 
setting of minimum wages. In that regard, he highlighted 
the recent good practice in his country in relation to social 
dialogue, tripartism, consultation and collective bargain-
ing. The Government of Uruguay was at the disposal of the 
Government to develop a cooperation plan aimed at 
strengthening and developing existing mechanisms in the 
country. Finally, he encouraged the Government to con-
tinue its efforts to develop social dialogue and tripartism.  

The Government member of Algeria expressed support for 
the Government, which had confirmed its commitment to 
implementing the Convention through the adoption of 
measures aimed at: (i) increasing minimum wages and re-
ducing wage inequalities to respond to the needs of work-
ers and their families; (ii) fixing minimum wages in con-
sultation with employers’ and workers’ representatives; 
and (iii) encouraging dialogue and consultation, as well as 
ensuring compliance with the minimum wage rates that had 
been fixed. The Government was engaged in a process of 
economic reform and was addressing a number of priorities 
in the areas of social justice and fundamental rights. The 
setting of minimum wages in proportion to economic 
growth and productivity was in conformity with the provi-
sions of the Convention. The Government had taken 
measures aimed at social cohesion, reduced unemployment 
and inclusive growth. He invited the Committee to take the 
Government’s detailed replies into consideration. 

An observer representing the International Organisation of 

Employers (IOE) emphasized the importance of the case. 
The Government had shown little respect for the private 
sector and the creators of decent work. It was not only a 
matter of non-compliance with the requirement of consul-
tation for the fixing of minimum wages, in accordance with 
the Convention, or an obligation arising out of a technical 
provision of a Convention. It was a case of a serious failure 
to comply with the fundamental principles that had inspired 
the creation of the ILO. Public statements by senior leaders 
conveyed unacceptable contempt for employers’ organiza-
tions. Such a worrying attitude was dangerously close to 
harassment of employers and an attack on freedom of en-
terprise and decent work. He called for these elements to 
be taken into account when drafting the conclusions on the 
case.  

The Government member of Bangladesh thanked the Gov-
ernment for the information provided and welcomed the 
efforts made to protect and promote workers’ rights, in-
cluding through increasing minimum wages since 2005. 
The Government had taken into account the socio-eco-
nomic context as well as the position of both the social 
partners. Considering its compliance with the objective and 
procedures required by the Convention, it would be advis-
able to close the case. 

The Government member of Iraq recalled that the Con-
vention established that minimum wages had to be set in 
consultation with the social partners. While acknowledging 
that this could be difficult to implement in practice, he in-
dicated that it appeared that in this case, the Government 
had taken into account the reservations of the employers.  

The Employer member of Mexico noted with concern the 
Government’s statement, as it recognized the violation of 
the Convention which it had ratified and under which it was 
bound, and that it had not fully consulted, and did not in-
tend to fully consult the most representative organizations 
in the near future. The Government had indicated that its 
actions were based on the fact that the law allowed it to 
determine minimum wage levels unilaterally. That was 
alarming, not only because it breached one of the obliga-
tions of the Convention, but it also undermined basic ILO 
principles, including social dialogue and full and effective 
consultation, which were the basis of relations between 

employers, workers and governments. However, it was re-
assuring to hear the Worker members reaffirm the im-
portance of the institutionalization of the consultations to 
which the Convention referred. Social dialogue was also 
essential in labour relations because it allowed agreements 
to be made and prevented the polarization of the partners. 
Social dialogue was recognized as one of the four strategic 
objectives in the ILO Declaration on Social Justice for a 
Fair Globalization, 2008. No State could be allowed to 
knowingly and deliberately fail to engage in from the con-
sultations that it was required to hold on the pretext that it 
was acting in the interests of one of the partners in the la-
bour relationship. There was therefore an issue of proce-
dure and legal conformity that needed to be defended, as 
those principles were non-negotiable.  

The Government representative reiterated that the essence 
of the Convention was the creation of conditions of equal-
ity and the eradication of poverty, and that the Government 
was mindful of those fundamental aspects. The complaint 
was groundless because the Government constantly held 
consultations with all economic actors in formulating its 
economic policy, including its wage policy, and private en-
terprise benefited from forums for dialogue at the highest 
level, sometimes even with the President. Fixing the mini-
mum wage served as a means of redistributing wealth, 
obliging entrepreneurs to share their profits. For the first 
time in history, their profits had increased four-fold. The 
wage policy had enabled millions of Bolivian citizens to 
escape from extreme poverty. The Government would con-
tinue to uphold the mechanisms provided for in law for the 
fixing of the minimum wage. He considered the claim that 
there was a policy of destroying the private sector to be 
untrue and unfounded, as permanent consultation mecha-
nisms existed with private enterprise at the highest level. 
Entrepreneurs had been consulted constantly about a range 
of national economic issues. Moreover, agreements had 
been signed with the Government to maintain economic 
stability, increase production and protect jobs. With regard 
to wage bargaining, he referred to the information sent to 
the Committee of Experts. Both private entrepreneurs and 
workers published proposals concerning the minimum 
wage. For instance, in 2017, the CEBP had suggested a 
freeze in the minimum wage and a 3 per cent increase in 
the basic wage at a meeting with the Ministers of the Econ-
omy and of Planning. For its part, the COB had proposed a 
10 per cent increase in the basic wage and a 15 per cent 
increase in the national minimum wage. Taking into ac-
count the positions of both parties, as well as technical and 
economic considerations, the Government had decided on 
a 3 per cent increase in the national minimum wage and a 
5.5 per cent increase in the basic wage. He objected to the 
claim that wage increases were a threat to private enter-
prise. The Government was safeguarding economic and le-
gal stability, as shown by the increase in the number of pri-
vate enterprises from around 65,000 in 2005 to 295,000 in 
2017, with a 4 per cent increase from 2016 to 2017. The 
number of salaried workers had tripled. In 2005, there had 
been only just over 500,000, but now there were more than 
1.8 million. That situation was also reflected in expanded 
social security coverage and the growth of decent work, 
which was ignored by employers. The Declaration of Phil-
adelphia established the fundamental principle that poverty 
anywhere constituted a danger to prosperity everywhere, 
giving rise to the obligation to promote better standards of 
living. While it respected and valued the contribution that 
the private sector made to the economy, the Government 
would hold fast to its decision to reduce poverty and pursue 
economic, political and social equality for the majority of 
Bolivian citizens. He therefore reiterated that the complaint 
was groundless and was intended to call into question the 
Government’s policy of social justice and wealth redistri-
bution, which it did not intend to renounce. 
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The Worker members thanking the Government for the 
information provided, reiterated that social dialogue was 
the best tool for growth with equality. It allowed govern-
ments and the social partners to develop a common strategy 
to promote decent work, and consequently, inclusion and 
social justice. Social dialogue was of critical importance in 
the formulation of policies designed to respond to domestic 
needs. As stated by the Committee of Experts in its previ-
ous observations, the minimum wage system provided for 
by the Convention was intended to serve as a social protec-
tion measure to reduce poverty, by guaranteeing decent 
levels of income, particularly for unskilled and low-paid 
workers. It was intended to protect workers from unduly 
low wages. As emphasized within the Organization, the ex-
istence of a minimum wage helped to ensure that everyone 
benefited from a fair distribution of the fruits of progress, 
and that all individuals who were in employment and 
needed such protection were paid a minimum living wage. 
The Preamble to Recommendation No. 135, which made 
particular reference to developing countries, emphasized 
the importance of adopting criteria to ensure that minimum 
wage systems were an effective instrument of social pro-
tection for the promotion of economic and social develop-
ment strategies. Minimum wages must also be an integral 
part of policies to reduce poverty and inequality, including 
the wage gap that existed between men and women. In that 
respect, they welcomed the fact that the Government was 
implementing wage policies intended to preserve the real 
value of remuneration for workers with the lowest in-
comes, and which ensured a fair distribution, reduced ex-
cessive inequalities in wages and income, and reaffirmed 
consumption as a fundamental pillar of a sustainable econ-
omy. The setting of the minimum wage, which was con-
tested by Bolivian employers, had taken into account eco-
nomic factors of interest for employers, including produc-
tivity, GDP, economic growth and market fluctuations. 
Nevertheless, the Government was responsible for ensur-
ing compliance with the Convention and they therefore 
urged it to do so in a correct and comprehensive manner, 
including through the adoption of objective quantitative 
methods for the determination of the minimum wage which 
ensured the active participation of the most representative 
organizations of employers and workers. The requirement 
to establish procedures that ensured effective consultation 
with employer and worker representatives was inherent to 
the ILO standards system as a whole. The focal point of the 
system was the Tripartite Consultation (International La-
bour Standards) Convention, 1976 (No. 144), which the 
country had also ratified. In conclusion, the Worker mem-
bers called on the Government to guarantee the full and ef-
fective participation of the social partners in the setting and 
adjustment of the minimum wage.  

The Employer members expressed appreciation of the 
statements of the members of the Committee and said that 
emphasis should be placed on the extent to which the posi-
tions of the Worker, Employer and many Government 
members who had spoken during the discussion coincided 
with regard to the importance of social dialogue and con-
sultation of the social partners on the subject of minimum 
wages. Another area of agreement was that good faith 
should be demonstrated by all parties in the conduct of di-
alogue. Improving the income and living standards of 
workers was a shared concern for workers and employers 
and was of strategic importance for the goal of the elimi-
nation of poverty. That common goal could not be achieved 
without taking into account the needs of some and the pos-
sibilities of others, and of course the economic circum-
stances of the country. Discarding both viewpoints signi-
fied a clear loss for society as a whole, while ignoring just 
one of the parties constituted serious discrimination and 
unacceptable bias. The intention to improve workers’ in-
come would be of little use if it resulted in the growth of 

the informal economy, as that would mean that incomes 
improved for a few people, while informality increased for 
many more, who would lose both income and social and 
employment safeguards. Moreover, in reply to the state-
ment made by the Worker member of the Plurinational 
State of Bolivia regarding the prohibition in the statutes of 
the CEPB concerning the scope of its activities, the Em-
ployer members wished to clarify that prohibition related 
to intervention in individual labour disputes of its mem-
bers. They also emphasized that the case under discussion 
was also a source of concern for workers and governments 
who were advocating the implementation of democratic 
methods to govern the destiny of their nations. It placed a 
question mark over social dialogue, which was one of the 
fundamental principles of the ILO. At present, Bolivian 
employers were being silenced by the Government, which 
had indicated that it would not comply with the Convention 
that it had ratified. In future, it might be the workers or em-
ployers of some other country who would be silenced. The 
Committee should not let a situation of this kind go unno-
ticed, as it would undermine the credibility of the ILO su-
pervisory system. They reiterated their concern at the state-
ment made by the Government representative, as there was 
no doubt that the Government’s conduct would not change 
and that it was in violation of the Convention. It was essen-
tial for the Government, with the legitimate desire to con-
vene and fully consult the social partners, to review the 
wage-fixing machinery. For those reasons, the Employer 
members called for the gravity of the situation to be em-
phasized in the conclusions to the case. They requested the 
Committee to make an urgent appeal to the Government: 
(1) to hold full consultations with the social partners on 
wage fixing and to report on those consultations to the 
Committee of Experts before its 2018 session; and (2) to 
accept a direct contacts mission and ILO technical assis-
tance. Lastly, emphasizing the seriousness of the case, they 
called for the conclusions to be included in a special para-
graph of the Committee’s report. 

Conclusions 

The Committee took note of the information provided by 
the Government representative and the discussion that fol-

lowed. 
The Committee noted with concern the dysfunctional oper-

ation of social dialogue and the current non-compliance with 

the provisions of the Convention.  
The Committee recalled the importance of full consultation 

with the representative organizations of employers and work-

ers concerned, as well as the elements to be taken into consid-
eration in determining the level of minimum wages as set 
forth in Article 3 of the Convention.  

Taking into account the Government’s submissions and the 
discussion that followed, the Committee urged the Govern-
ment without delay to: 

■ carry out full consultations in good faith with the most 

representative employers’ and workers’ organizations 

with regard to minimum wage setting; 

■ take into account when determining the level of the min-

imum wage the needs of workers and their families as 

well as economic factors as set out in Article 3 of the 

Convention; 

■ avail itself of ILO technical assistance to ensure without 

delay compliance with the Convention in law and prac-

tice; and 

■ accept an ILO direct contacts mission.  
The Committee recommended the Government to submit a 

detailed report to the Committee of Experts by 1 September 
2018 on the progress made in implementing these recommen-
dations. 

The Government representative thanked the Committee 
for its work. He noted the conclusions with concern, find-



Minimum Age Convention, 1973 (No. 138) 
Plurnational State of Bolivia (ratification: 1997) 

 

 9B(Rev.) Part II/147 

ing that they were immeasurable and did not reflect the dis-
cussion. The conclusions did not explain which provisions 
of the Convention were the subject of non-compliance. So-
cial dialogue was said to be dysfunctional without specify-
ing the aspects which were not working. With regard to Ar-
ticle 3 of the Convention, he reiterated that this Article was 
complied with through the institutional wage-fixing ma-
chinery that derived not only from the law and agreements 
but also from the State’s own Political Constitution, which 
had been the result of a Constituent Assembly and a refer-
endum to approve it. That information supplied by the 
Government had also not been taken into consideration. 
The Committee must adopt technical conclusions and take 
account of the arguments put forward by the Government. 
It was regrettable that a Convention that claimed to protect 
workers’ rights had been manipulated. Proof of that manip-
ulation lay in the fact that the conclusions did not refer to 
the figures presented by the Government. He said that the 
Government would analyse the conclusions and consider 
how to implement them. 

Minimum Age Convention, 1973 (No. 138) 

PLURNATIONAL STATE OF BOLIVIA (ratification: 1997) 

A Government representative, Minister of Labour, Employ-
ment and Social Welfare, indicated that the Plurinational 
State of Bolivia was appearing before the Committee be-
cause in 2014 a new Code for Children and Young Persons 
had been adopted with a much more protective and com-
prehensive vision for children and young persons. In re-
sponse to an express request from some sectors of society, 
self-employed work by children had been recognized on an 
exceptional basis with a view to affording them better pro-
tection, thereby acknowledging a reality which tended to 
be ignored. Section 129 of the Code for Children and 
Young Persons set a minimum age for work of 14 years. 
On an exceptional basis, Defenders of Children and Young 
Persons could authorize work on their own account by chil-
dren or young persons aged between 10 and 14 years, and 
work for another person by young persons aged between 
12 and 14 years, on condition that it did not prejudice their 
right to education, was not hazardous, prejudicial to their 
dignity and overall development, and was not explicitly 
prohibited by law. The Committee of Experts had issued 
observations on that provision in 2015 and 2017, leading 
to the present discussion within the Conference Commit-
tee. Within the framework of the separation of powers, on 
21 July 2017, the Plurinational Constitutional Court had is-
sued ruling No. 0025/2017, declaring section 129.II of the 
Code for Children and Young Persons and other related ar-
ticles (sections 130.III; 131.I, III and IV; 133.III and IV; 
and 138) unconstitutional. As a result, the reference to the 
exceptional age of 10 years for admission to work was no 
longer valid. The ruling was binding and compulsory, and 
was derogatory in effect (in accordance with article 203 of 
the Political Constitution and article 78.4 of the Code of 
Constitutional Procedure). On that basis, he considered that 
there could be no doubt that the provisions to which the 
Committee of Experts referred had been explicitly dero-
gated. The minimum age for work of 14 years was in force, 
in accordance with section 129.I of the Code for Children 
and Young Persons, without exceptions, apart from those 
set out in the Convention. It should be noted that the ruling 
of the Constitutional Court made explicit reference to the 
Convention as an element in the findings relating to consti-
tutionality, considering that Bolivia complied with its in-
ternational commitments. In order to eradicate child labour 
from the country effectively, in addition to the legal frame-
work, institutional action had been undertaken by labour 
directors and inspectors, based on three strategies: (i) a Pre-
vention Strategy, through the development of capacities for 

the application of fundamental rights aimed at children and 
young persons in educational establishments, parents, 
teachers, workers and employers; (ii) an Inspection Strat-
egy, within the framework of which labour inspections 
were carried out, including routine and complaint-based in-
spections in places where children and young persons were 
working; and (iii) a Strategy of direct action for the physi-
cal protection of children and young persons engaged in 
work, in the context of which hearings were held to restore 
their fundamental and labour rights. Moreover, work by 
young persons was governed by Ministerial Resolution 
442/04, which regulated the rights and obligations of ado-
lescent workers (between 14 and 18 years of age) and es-
tablished guarantees for labour, health protection and oc-
cupational safety and rights to food, recreation and train-
ing, and imposed sanctions for offences involving failure 
to comply with standards protecting adolescent workers. 

The Ministry of Labour, Employment and Social Wel-
fare (MTEPS), through its Fundamental Rights Unit, had 
begun to implement a system of temporary mobile offices 
in remote areas where no permanent MTEPS offices ex-
isted, with the principal objective of restoring the rights of 
workers. If complaints were received, inspections were 
carried out, hearings were held, information was provided 
and capacity-building action was undertaken for the appli-
cation of the fundamental labour rights of children, young 
persons, parents and the population in general. In 2016 and 
2017, some 26 temporary mobile offices had been set up in 
rural towns in the Oriente and Chaco Boliviano. In addi-
tion, within the framework of the Patriotic Agenda 2025, 
the Economic and Social Development Plan (PDES) and 
the Global State Planning System, the Government had es-
tablished general policies for the integrated development 
of the State on the basis of the Vivir Bien (living well) vi-
sion. One of the objectives of the PDES was the elimina-
tion of the causes of child labour and adolescent work and 
labour exploitation. In order to reduce child labour by 
2025, the Government had set itself the task of making pro-
gress in at least eight areas (eradication of extreme poverty, 
the socialization and universalization of services, health, 
education and sport, productive sovereignty with diversifi-
cation, and food sovereignty). Child labour was the conse-
quence of the economic and social policies that had pre-
vailed in the country up to 2005, stemming from a colonial 
legacy of discrimination, violent dictatorships, and neolib-
eral policies that favoured protecting the interests of the ol-
igarchy over the interests of the people. Those models had 
resulted in high levels of inequality and extreme poverty 
which, up to 2005, had affected almost 40 per cent of the 
population, and over 60 per cent of the population in rural 
areas. Until 2004, levels of access to education, housing, 
basic services and decent work had been very low. Since 
2005, the Government, under the leadership of President 
Evo Morales Ayma, had been implementing a model of in-
clusive development with the objective of eliminating his-
torical inequalities and eradicating poverty, with a view to 
eliminating the roots of the fundamental causes of child la-
bour. With this objective, an integrated, social, community 
and productive model of development had been promoted, 
in which public, private, community and social roles coex-
isted and complemented one another in order to reduce 
poverty and promote well-being. Thanks to that model, 
child labour had fallen 50 per cent from 2008 to 2016, ac-
cording to the Survey of Children and Young Persons car-
ried out by the National Statistical Institute. Moreover, the 
number of labour inspections had grown exponentially, 
and policies such as mobile offices to prevent child labour 
and restore rights had been taken forward, in coordination 
with the relevant judicial authorities. Since 2005, the inclu-
sive economic model which placed the economy at the ser-
vice of social development had succeeded in: (1) reducing 
extreme poverty from 38.2 per cent in 2005 to 17.9 per cent 
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in 2017; (2) reducing inequality exponentially (in 2005, in-
comes among the richest population group had been 128 
times higher than among the poorest); (3) reducing the Gini 
index from 0.60 in 2005 to 0.48 in 2014; (4) ensuring that 
the unemployment rate (4.48 per cent) was one of the low-
est in the region; (5) increasing the minimum wage by more 
than 300 per cent between 2005 and 2018. The wage level 
and productive investment policies, which had generated 
greater internal demand, had also been very beneficial for 
the private sector, where earnings had increased fourfold 
since 2005. All of that progress was reflected in an im-
provement in the economic and living conditions of parents 
and children; and (6) building over 4,000 educational units. 
The Plurinational State of Bolivia was among the countries 
with the highest levels of primary school attendance in the 
region. Various programmes were being implemented at 
the national and local levels, such as the Juancito Pinto 
voucher and the Juana Azurduy Padilla voucher for moth-
ers and children, both administered by central Government, 
and other social programmes implemented through local 
initiatives, such as school breakfast programmes and local 
monetary or other incentives devised by different agencies 
at state level to meet labour, education, health and environ-
mental needs, within the framework of the Plurinational 
System for the Integrated Protection of Children and 
Young Persons (SIPPROINA). The result of combined 
public investment was that, since 2005, the school drop-out 
rate in primary education had been reduced from 4.5 to 2 
per cent, while also achieving the result of over 41,000 
children not dropping out of school and an increase of 
40,000 in the numbers obtaining their baccalaureate, with 
a gender balance in addition. The quality of education had 
also been improved substantially. The number of stable pri-
mary school teachers had been increased by 15 per cent 
(more than 15,000 temporary teachers had been given 
long-term posts) and a model of inclusive education had 
been introduced which had been recognized and welcomed 
by various international bodies. The population also bene-
fited from better access to health care. Over 1,000 health-
care establishments had been established; in 2005 there had 
been only 2,800. The infrastructure had been boosted with 
new occupational equipment. All of that progress had had 
a very positive effect on child health. Between 2008 and 
2016, there had been a reduction of almost 50 per cent in 
chronic malnutrition among children under 5 years of age, 
which had been recognized as a rapid reduction by the 
World Health Organization. Furthermore, over the past 
eight years, infant mortality had more than halved, thanks 
to improvements in prenatal and perinatal care. Those 
achievements were the result of public and social invest-
ment that had increased ninefold since 2005, placing the 
Plurinational State of Bolivia top in the region in terms of 
public investment, to which it allocated 12 per cent of its 
GDP. Finally, he emphasized that, as a result of the inclu-
sive economic model, the middle class had increased by 
over 3,000,000 persons between 2005 and 2017 and that 58 
per cent of the population had an average income which 
enabled them to “live well”.  

The Worker members recalled that it was the second time 
in recent years that the Committee had discussed this case. 
On both occasions, the case had been double footnoted by 
the Committee of Experts, which had repeatedly noted with 
concern the situation of child labour in the country. In its 
conclusions in 2015, the Conference Committee had called 
on the Government to undertake legislative reform in con-
sultation with the social partners in order to increase the 
minimum age for admission to employment, and to allocate 
the labour inspectorate with more human and technical re-
sources. The Committee had also invited the Government 
to avail itself of ILO technical assistance. They noted that 
the Constitutional Court had in the meantime declared un-
constitutional section 129 of the Code for Children and 

Young Persons, which exceptionally authorized own ac-
count work as from the age of 10, and work in an employ-
ment relationship from the age of 12. The Plenary Chamber 
of the Constitutional Court had decided to declare the un-
constitutionality of this provision since it was “incompati-
ble and contradictory” with the Political Constitution of the 
State, the Convention on the Rights of the Child and Con-
vention No. 138. They congratulated the Constitutional 
Court for this decision drawing on the international legal 
obligations of the Plurinational State of Bolivia. The Gov-
ernment should now take measures promptly in order to 
bring its legislation into line with the Convention. While 
the Convention allowed ratifying States whose economy 
and educational facilities were insufficiently developed to 
invoke the flexibility built into Article 2(4) of the Conven-
tion to specify a minimum age of 14 years, the instrument 
by no means allowed ratifying States to go below this 
threshold. In fact, ratifying States were expected to pro-
gressively raise the general minimum age to 16 years, and 
to eradicate child labour. The Convention provided that the 
specified minimum age could not be less than the age of 
completion of compulsory schooling. Full-time attendance 
at school or participation in approved vocational orienta-
tion or training programmes should be required and effec-
tively guaranteed up to an age at least equal to that speci-
fied for admission to employment. Depriving children of 
opportunities for education and training condemned them 
to remain unskilled and thus perpetuated the poverty of a 
society. In recent years and to its credit, the Government of 
the Plurinational State of Bolivia had made education com-
pulsory until the end of secondary school. This would in 
general require a child to go through 12 years of schooling, 
and, therefore, the age of completion of compulsory 
schooling would be at least 16 years. Allowing children to 
work as from the age of 10 would inevitably affect their 
compulsory schooling. Hence, the Code for Children and 
Young Persons was inconsistent with the national educa-
tion law and was in clear violation of the Convention. The 
Worker members expressed their concern at the high num-
ber of children employed in the informal economy. While 
recognizing the results of measures taken by the Govern-
ment to reduce the share of the informal economy, there 
were still too many children employed without protection 
in the informal economy. In the worst cases, they were en-
gaged in forced begging, debt bondage, domestic services 
and commercial sex exploitation.  

The Plurinational State of Bolivia’s capacity for effective 
labour inspection remained weak despite the significant 
number of children employed in hazardous employment. 
There were only 90 labour inspectors in the entire country, 
according to the Government’s report. In its report under 
the Worst Forms of Child Labour Convention, 1999 
(No. 182), the Government indicated that there were only 
six labour inspectors specialized in the elimination of child 
labour. There was no indication that this number had been 
increased. Given the large number of children engaged in 
child labour, as well as the scale of the informal economy, 
the number of labour inspectors remained inadequate. 
Weak labour inspection not only reduced the possibility of 
the detection of violations related to child labour, but also 
hindered the appropriate punishment of perpetrators. The 
Worker members took note of the positive measures under-
taken by the Government in order to eradicate child labour, 
such as the Inter-institutional Subcommittee for the Elimi-
nation of the Worst Forms of Child Labour, which aimed 
to mobilize efforts and create synergies to prevent child la-
bour and to provide care for victims. Moreover, the Gov-
ernment’s Economic and Social Development Plan aimed 
to eradicate the causes of child labour by increasing public 
spending on child protection. In this area, there had indeed 
been progress, with public expenditure increasing from 
3.5 per cent in 2005 to 7.8 per cent in 2015. These policy 
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initiatives were commendable, but still fell short of the 
measures required for compliance with the Convention. 
The system introduced by the Code for Children and 
Young Persons had to be reformed without any delay. The 
Government should also immediately implement the ruling 
of the Constitutional Court by undertaking legislative re-
form in consultation with the social partners. They sin-
cerely hoped that this discussion would be helpful in high-
lighting the urgency of these issues with the Government 
so that further progress could be made. 

The Employer members expressed appreciation for the in-
formation provided and recalled that the discussion con-
cerned a fundamental Convention and, as such, any lack of 
conformity with its provisions needed to be rectified as 
promptly as possible. They supported the designation by 
the Committee of Experts of the case as a double-footed 
one. Under Article 1 of the Convention, States undertook 
to pursue a national policy designed to ensure the effective 
abolition of child labour and to raise progressively the min-
imum age for admission to employment or work to a level 
consistent with the fullest physical and mental develop-
ment of young persons. The ILO defined child labour as 
any work that deprived children of their childhood, their 
potential and their dignity and that was harmful to their 
physical and mental development. As such, it was work 
that was harmful to a child’s physical, mental or moral 
well-being and interfered with schooling. According to the 
National Survey on Child Labour carried out in 2012 by 
the National Statistics Institute (INE), 491,000 children be-
low the minimum age were engaged in work in the country, 
of whom 437,000 were engaged in hazardous work. Fur-
thermore, 309,000 young persons aged from 14 to 17 were 
performing hazardous work. Those data showed the scale 
of the problem of child labour in the country. They also 
referred to the comments of the Committee of Experts on: 
(i) the lowering of the minimum age for admission to work 
under section 129 of the new Code for Children and Young 
Persons from 14 to 10 years for own-account workers and 
to 12 years for those working for others; (ii) the fact that 
the informal economy exceeded 70 per cent of the total 
economy, as it was the environment that was most condu-
cive to child labour because it was beyond the scope of or-
dinary and general labour inspection; and (iii) the distinc-
tion made in the new Code for Children and Young Persons 
between fixing the minimum age at 10 for children work-
ing on their own account and at 12 for those working for 
others. In that respect, the Committee of Experts had re-
quested the Government to take a range of measures, such 
as the drafting, in consultation with employers’ and work-
ers’ organizations, of a new law to bring the national legis-
lation into line with the Convention, and the provision of 
training and more human and material resources for the la-
bour inspection services. 

Moreover, the Constitutional Court, in its 2017 ruling, 
had found sections 129, 131, 133 and 138, among others, 
of the Code for Children and Young Persons to be uncon-
stitutional as they were contrary to the Convention. Inter-
national treaties formed part of constitutional law, there-
fore the above provisions of the Code for Children and 
Young Persons were not only contrary to the Convention, 
but also the Constitution of the country. The ruling of the 
Constitutional Court urged the Government to formulate 
public policies for the eradication of child labour, which 
should be designed and implemented in consultation with 
employers’ and workers’ organizations, as set out in the 
Convention. The Employer members concluded that, alt-
hough the ruling of the Constitutional Court had over-
turned the provisions that breached the Convention, it had 
left a legislative loophole, as it was unclear which provi-
sions were applicable. As a result, the Government still 
needed to amend the legislation explicitly so that it was in 
line with the Convention. To that end, they called for 

amendments to be made in consultation with the most rep-
resentative employers’ and workers’ organizations, in ac-
cordance with the Convention. 

The Worker member of the Plurinational State of Bolivia 
highlighted the high rate of exploitation in the past, result-
ing from the application of Supreme Decree No. 21060 of 
29 August 1985, which had privatized strategic public en-
terprises. He noted that, pursuant to the Supreme Decree, a 
large number of factories and mining enterprises had 
closed and many workers had been dismissed. Currently, 
child labour principally existed in the private sector (the 
Potosí mining sector, and the agricultural and livestock 
sectors in Eastern Bolivia), while it had been reduced in the 
public sector. Furthermore, while underlining the im-
portance of working in a coordinated manner with the Gov-
ernment with a view to eradicating child labour, he drew 
attention to the signing in 2016 of an agreement between 
the workers and the Government, under which the adoption 
of all draft legislation must be agreed upon with the Boliv-
ian Workers’ Federation (COB). It was vital that this agree-
ment be respected. He congratulated the Plurinational State 
of Bolivia, particularly the Constitutional Court, for the 
adoption of the ruling that repealed and annulled, inter alia, 
sections 129 and 138.I of the Code for Children and Young 
Persons.  

The Employer member of the Plurinational State of Bolivia 

said that there were two aspects to non-compliance with the 
Convention, one of form and the other of substance. Re-
garding the problem of form, the ruling of the Constitu-
tional Court, based on the provisions of the Convention, 
had ensured conformity with the Convention by maintain-
ing the minimum age for admission to employment. He 
drew attention to the fact that the Government had not 
taken such measures when formulating the provision or 
when the international community had expressed criticism. 
Such conduct called into question the Government’s will-
ingness to implement and comply with the international 
Conventions, as it implied that it only observed them when 
they were in keeping with its ideology, jeopardizing even 
sensitive issues, such as childhood development. With re-
gard to the basic problem, the absence of effective policies 
against child labour in the informal economy was also a 
matter of concern. This sector represented over 70 per cent 
of the economy, and was a space which concealed forms of 
work that were not decent and impeded proper access to 
decent working conditions from the first years of work. The 
Code for Children and Young Persons was nothing more 
than a vehicle for the implementation of the public policies 
adopted by the Government. The initial provision allowing 
work by children under the age limit set out in the Conven-
tion therefore regrettably disregarded the spirit of interna-
tional standards which protected children and preserved 
their right of access to opportunities to develop and grow. 
Lastly, he expressed concern that a provision had been 
adopted which clearly did not correspond to the shortcom-
ings and structural needs of children. In that context, the 
Government should commit to generating the institutional 
structures and conditions necessary to: (i) fill the legislative 
gap revealed by the ruling of the Constitutional Court; 
(ii) establish state schemes to eliminate child labour fully 
and effectively; and (iii) design mechanisms for the protec-
tion of children’s rights and allowing for the development 
and growth, in decent conditions, of the population of some 
800,000 children. 

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Albania, Bosnia and Herzegovina, Georgia, Montene-
gro, Norway, the former Yugoslav Republic of Macedonia 
and Ukraine, indicated that every girl and boy deserved a 
childhood and proper education, regardless of their ethnic-
ity, gender, religion, and their place of residence. The elim-
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ination and prevention of child labour constituted an im-
portant priority for the EU. Respect for the rights of the 
child was embodied in the Treaty on the EU and the Char-
ter of Fundamental Rights. Furthermore, core labour stand-
ards were explicitly mentioned in all recently negotiated 
trade agreements between the EU and partner countries. 
The EU and the Plurinational State of Bolivia had very 
close bilateral cooperation. The Plurinational State of Bo-
livia was the largest recipient of bilateral EU development 
assistance in Latin America. It also benefited from the Gen-
eralised Scheme of Preferences (GSP+), under which, in 
return for preferential tariffs, it had committed to ratify and 
effectively implement fundamental ILO Conventions and 
other international instruments. This case had already been 
discussed by this Committee in 2015, following the adop-
tion of the Code for Children and Young Persons that al-
lowed children to work for an employer from 12 years of 
age, and in self-employment from 10 years of age. The 
Committee of Experts had concluded that these new provi-
sions were not in conformity with the Convention. It had 
stressed that self-employed children should be guaranteed 
at least the same legislative protection as children in an em-
ployment relationship, particularly as many of these chil-
dren were working in the informal economy under hazard-
ous conditions. The Government had consequently been 
urged to: repeal these provisions; immediately prepare a 
new law in consultation with the social partners; and pro-
vide labour inspectors with greater human and technical re-
sources. The Government had not taken any measures in 
this respect, despite the fact that child labour was a persis-
tent phenomenon in the country, especially in rural areas 
and in the agriculture and mining sectors. She recognized 
the progress made by the Government in eradicating pov-
erty and improving access to education, health, food and 
housing, and in effectively implementing human rights 
commitments. The Constitution, together with the Patriotic 
Agenda 2025 and the National Plan for Human Rights 
2014–18, would provide a solid basis to better promote and 
protect human rights. The Code for Children and Young 
Persons also set out a wide range of measures for the pro-
tection of children, but the provisions allowing exceptions 
to the minimum age for admission to employment or work 
were of great concern. She referred to the decision of the 
Constitutional Court that declared these provisions uncon-
stitutional, and looked forward to its swift implementation. 
The Government should be urged to prepare new legisla-
tion in consultation with the social partners increasing the 
minimum age for admission to employment or work. The 
Government could avail itself of the ILO’s technical assis-
tance for this purpose. The Government should also be en-
couraged to reinforce the labour inspection services and to 
continue its efforts to invest in social services in order to 
effectively detect child labour and protect children in both 
the formal and informal sectors. The EU would continue to 
cooperate with the Plurinational State of Bolivia to achieve 
the sustainable elimination of all forms of child labour. 

The Government member of Paraguay, speaking on behalf 
of the group of Latin American and Caribbean countries 
(GRULAC), welcomed the information provided by the 
Government representative with regard to the application 
of the Convention. The 2030 Agenda for Sustainable De-
velopment, and in particular Goal 8.7 on eradicating child 
labour in all its forms by 2025, represented a unique oppor-
tunity to speed up the elimination of inequality and pov-
erty. The continued existence of child labour perpetuated 
inequality and the exclusion of large sectors of the popula-
tion, jeopardized sustained growth in the region and threat-
ened the productivity of future adults by restricting their 
opportunities to obtain decent work. As a result, the region 
had promoted a series of initiatives with the aim of reduc-
ing child labour faster. She expressed satisfaction at the 
steps taken by the Government and at reports that, through 

the binding ruling of the Constitutional Court, the provi-
sions on which the Committee of Experts had commented 
had been rendered void and overturned. Observing that the 
legislation had been brought into line with the Convention, 
GRULAC considered that the Conference Committee 
should express satisfaction at the case. It should also high-
light the progress that the Government had made in reduc-
ing poverty and inequality and tackling the structural 
causes of child labour, and it should encourage the Gov-
ernment to continue its efforts to eradicate child labour.  

The Worker member of Spain deplored the adoption of 
the new Code for Children and Young Persons which, by 
amending former section 129 and reducing the minimum 
working age for children, was manifestly incompatible 
with the Convention. The existence of child labour was not 
acceptable under any circumstances and was a feature of 
societies where the inequality gap was growing. The con-
sequences when children had to work were irreversible. 
She recalled the commitment made in the Buenos Aires 
Declaration on Child Labour, Forced Labour and Youth 
Employment of 16 November 2017, in which govern-
ments, the social partners and civil society were urged to 
be decisive in demanding the elimination of child labour. 
Lastly, in view of the information provided by the Govern-
ment relating to the ruling of the Constitutional Court to 
suspend that section of the Code for Children and Young 
Persons, she concluded that it was necessary to enact a new 
law in line with the provisions of the Convention which 
established clear age criteria for admission to employment 
and had the goal of eliminating child labour.  

The Government member of the Bolivarian Republic of 
Venezuela supported the statement made by GRULAC and 
welcomed the progress achieved by the Government, in 
particular with regard to the Economic and Social Devel-
opment Plan and the ruling issued by the Constitutional 
Court, which had declared unconstitutional the provision 
of the Code for Children and Young Persons criticized by 
the Committee of Experts. In accordance with the ruling, 
the legislation of the Plurinational State of Bolivia was in 
line with the Convention. Based on the explanations pro-
vided by the Government representative, there was no 
doubt that the Government would pursue its protection pol-
icies in order to definitively eradicate child labour. He 
therefore considered that, in its conclusions, the Committee 
should note with satisfaction the progress made in the case.  

The Worker member of Uruguay, while expressing appre-
ciation for the social inclusion of and respect for different 
ethnic minorities demonstrated in the political process car-
ried out in the Plurinational State of Bolivia, said that the 
adoption of a law that was in violation of a fundamental 
Convention showed inconsistencies. As a result of the ex-
ercise of full democracy, the law had been repealed. Nev-
ertheless, social divisions continued to exist in the country 
which had resulted in many years of exclusion. It was nec-
essary to address the causes of the situation and eradicate 
child labour in accordance with the provisions of the Con-
vention. He was confident that the Government would es-
tablish the necessary mechanisms to hold consultations 
with the social partners for the purpose of developing leg-
islation that allowed children to receive an education in or-
der to ensure the development of the country.  

The Government member of Ecuador endorsed the state-
ment made on behalf of GRULAC and thanked the Gov-
ernment representative for the information provided. Ecua-
dor considered the elimination of both inequality and pov-
erty to be a priority and therefore attached great importance 
to combating child labour. The care, protection and devel-
opment of children were some of the drivers of the com-
prehensive development to which nations so greatly as-
pired. Welcoming the progress and action taken to guaran-
tee the best interests of the child, she encouraged the Gov-
ernment of the Plurinational State of Bolivia to continue 
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working hard to address the structural causes of child la-
bour. 

The Government member of Egypt indicated that the ap-
plication of the Convention was a matter of significant im-
portance as it was one of the fundamental Conventions. He 
noted the Government’s efforts for the effective eradica-
tion of child labour, including: amending the legislation to 
bring it into conformity with the Convention; the ruling by 
the Constitutional Court on certain provisions of the Code 
for Children and Young Persons; the economic measures 
for the eradication of poverty, which was one of the main 
causes of child labour; improved health care for children; 
and measures to improve the schooling of children. The 
Committee of Experts should take account of these positive 
measures. Technical assistance should be provided to the 
Government to improve the implementation of the Con-
vention. 

The Government member of the United States welcomed 
the ruling by the Constitutional Court that declared uncon-
stitutional certain provisions of the Code for Children and 
Young Persons that allowed the employment of children 
under the age of 14 and contrary to the country’s interna-
tional legal obligations. He encouraged the Government to 
take all appropriate action to implement laws and practice 
in line with the Convention, availing itself of the ILO tech-
nical assistance. 

The Government member of Algeria noted with satisfac-
tion the efforts made by the Government of the Plurina-
tional State of Bolivia to enhance the implementation of 
policies to reduce the structural causes of child labour, such 
as poverty, which had decreased from 38.6 to 16.8 per cent, 
the school drop-out rate, which had been reduced from 4 to 
2 per cent between 2006 and 2014, and the generalization 
of education, with coverage reaching 80 per cent. The com-
mitment of the Government and the action taken to adapt 
the national legislation and to implement economic and so-
cial policies aimed at combating child labour should be 
supported. He considered that the progress made in that 
area should not be ignored and that the efforts made and 
the results achieved should be taken into account.  

The Employer member of Chile regretted that the Govern-
ment had not brought national law and practice into con-
formity with the Convention, despite a specific request 
from the Committee to that effect in 2015. Although the 
Government indicated that the exceptions to the minimum 
age of 14 years provided for in the Code for Children and 
Young Persons only applied on the condition that basic 
rights, such as the right to education, were not prejudiced, 
it was clear that the exceptions undermined that right, par-
ticularly considering that the period of compulsory school-
ing was 12 years, or at least until the age of 16 years. Fur-
thermore, it should be noted that the Code had been 
adopted without first consulting workers’ and employers’ 
organizations, which was another regrettable error. Since 
the ruling of the Constitutional Court, there had been a reg-
ulatory gap and it was still necessary for the Government, 
in consultation with employers’ and workers’ organiza-
tions, to bring its legislation into conformity with the Con-
vention without delay.  

The Government member of the Dominican Republic 
acknowledged the good intentions of the Plurinational 
State of Bolivia and the action it had taken, which bore wit-
ness to the State’s duty to safeguard the best interests of 
children and young persons. The information provided by 
the Government regarding the Constitutional Court ruling, 
which was binding, demonstrated its commitment. The rul-
ing was an appropriate response to the recommendations of 
the Committee on the Application of Standards. 

The Government member of Canada referred to the 
IV Global Conference on the Sustained Eradication of 
Child Labour of 2017 where the parties had committed to 
work towards the eradication of child labour. Already in 

2015, the Government had been requested to take immedi-
ate measures to amend the provisions of the Code for Chil-
dren and Young Persons concerning the minimum age for 
admission to employment or work for self-employment 
and for work in an employment relationship in order to 
bring them into line with the Convention. Welcoming the 
information provided by the Government concerning the 
judicial ruling declaring these provisions unconstitutional, 
she urged the Government to amend the Code without de-
lay to ensure that the appropriate minimum age was clear 
for all constituents. The Government was also urged to 
strengthen its labour inspection capacity and its efforts to 
apply the law, and to prevent the inappropriate use of child 
labour, particularly in the informal economy. 

The Government member of Switzerland expressed con-
cern at the fact that the Code for Children and Young Per-
sons was still not in conformity with this fundamental Con-
vention. It was regrettable that some of its provisions, 
which were in force provisionally, allowed for the mini-
mum age for admission to work to be reduced to below 
14 years. That was not compatible with the conditions re-
quired for adequate schooling and did not allow young per-
sons to attain full mental and physical development. Swit-
zerland had already expressed concern in the Committee in 
2016 at the provisions of section 129 of the Code, which 
allowed children to work from the age of 10 years. It was 
therefore appropriate to call on the Government once again 
to bring its legislation into conformity with the Conven-
tion, promote high-quality schooling and education, con-
tinue combating poverty and eliminate child labour and the 
exploitation of children.  

The Government member of Nicaragua supported the 
statement made on behalf of GRULAC and welcomed the 
information provided by the Government representative. 
The eradication of poverty and inequality was fundamen-
tal, and it was therefore to be welcomed that, in the context 
of national economic and social development policies, the 
Plurinational State of Bolivia had established general poli-
cies for the comprehensive development of the country in 
line with the “living well” vision. It should also be empha-
sized that the Government’s efforts to achieve progress to-
wards the goals included in its pillars the eradication of ex-
treme poverty, socialization, the universalization of ser-
vices, health and education, productive and food sover-
eignty with a view to eradicating child labour by 2025. He 
also welcomed the ruling issued by the Constitutional 
Court, which rendered void the provisions criticized by the 
Committee of Experts, and the introduction of socio-eco-
nomic policies which had reduced several of the structural 
causes of child labour, such as extreme poverty. He encour-
aged the Government to continue implementing policies 
for the control, follow-up and application of measures to 
contribute to the eradication of child labour by 2025. 

The Government member of Cuba welcomed the infor-
mation provided by the Government representative and the 
progress made in reducing inequality and poverty, which 
had fallen from 38.6 per cent to 16.8 per cent in recent 
years. It was also important to recognize the changes made 
regarding structural causes, which had created better con-
ditions for children and their families. The Government’s 
focus on education had been instrumental in making struc-
tural changes, and as a result, the number of children at-
tending school had doubled. The social progress that had 
been made, as reflected by the reduction of poverty, the in-
clusion of vulnerable groups in the life of the country and 
the emphasis on children, young persons and women, were 
undeniable. Concerning labour issues in general, the 
Plurinational State of Bolivia had said that it was continu-
ing to work towards the eradication of the worst forms of 
child labour, and the exceptional measures adopted previ-
ously had been set aside. She expressed confidence that the 
necessary efforts would be made to eliminate the causes of 
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child labour, through a multisectoral and protective ap-
proach, taking as a premise the “best interests of the child” 
and adapting the regulatory framework. 

The Government representative emphasized that in its rul-
ing the Constitutional Court had removed the points raised 
in the observation of the Committee of Experts, for which 
reason it was no longer necessary to amend the legislation 
with a view to bringing it into conformity with the Conven-
tion. The Code for Children and Young Persons now set a 
minimum age for admission to work of 14 years, in accord-
ance with Article 2(4) of the Convention and the General 
Labour Act of the Plurinational State of Bolivia. Further 
legislative measures on the minimum age for admission to 
employment were not therefore required. On the other 
hand, the public policies adopted by the Government were 
solid and progress had been made in reducing the structural 
causes of poverty and in the abolition of child labour. In 
that regard, in 2008 over 700,000 children had been in a 
situation of child labour and hazardous work, while the 
number had fallen to 437,000 in 2012. According to the 
latest data from the Survey of Children and Young Persons 
of the INE, there were currently 323,000 children in that 
situation, meaning that the number of children engaged in 
child labour had been reduced by over 50 per cent in recent 
years. All of that demonstrated the will of the Government 
not only to comply with the provisions of the Convention, 
but also to transform the situation of poverty experienced 
by the children of the country. With reference to the alleged 
absence of public policies for the eradication of child la-
bour in the informal economy, as a result of the policies 
implemented by the Government, he emphasized that the 
number of salaried workers had increased between 2005 
and 2017 and was now 1,500,000. The number of workers 
covered by social security had also risen from 2,600,000 in 
2005 to 4,200,000 in 2017. The numbers of the population 
entitled to retirement benefits had also increased from 
660,000 in 2006 to 1,600,000 at present. It was clear that 
the economic policies that were being implemented were 
creating a structural basis with a view to offering the pop-
ulation the right to dignity, which presupposed not only ac-
cess to work, but also the right to social security and pen-
sions. 

Finally, he reaffirmed the commitment of the Plurina-
tional State of Bolivia to making the necessary efforts for 
the eradication of child labour. To that effect, the Patriotic 
Agenda 2025 included among its objectives the eradication 
of child labour by the year 2025. The progress made was 
significant, but not sufficient, for which reason it was nec-
essary to continue the transformations that were being 
made for the benefit of children and young persons. On that 
basis, the Committee should recognize the efforts that were 
being made. 

The Employer members emphasized that, despite the rul-
ing of the Constitutional Court, all the issues had not been 
resolved, and that there was still a lack of conformity with 
international rules, and especially with the Convention. For 
example, reference had been made to the register of child 
workers, which was provided for in the Convention as an 
instrument to monitor child labour. Similarly, despite the 
amendments made as a result of the ruling of the Constitu-
tional Court, it was still not clear how sections 132 and 
133 of the Act would be applied. The lack of a process of 
tripartite consultations with the most representative organ-
izations of employers and workers was also a problem. The 
Plurinational State of Bolivia still needed to design and 
adopt policies for the abolition of child labour, in consulta-
tion with the social partners in the country, and to bring its 
legislation more fully into line with the Convention, as it 
had been requested to do since 2015. State intervention was 
crucial in two important areas. Firstly, for the strengthen-
ing of labour inspection, both regarding material and hu-
man resources, and in terms of the training of inspectors on 

child labour in general and child labour in the informal 
economy, where child labour was prevalent and most vio-
lations occurred. Secondly, the Government was urged to 
accept ILO technical assistance, which had been proposed 
in the past, so that the country could overcome the legisla-
tive issues and develop a plan for the eradication of child 
labour, in continuous consultation with the tripartite part-
ners. In conclusion, considering the gravity of the case un-
der discussion, the Employer members called for the case 
to be included in a special paragraph of the Committee’s 
report.  

The Worker members recalled that, on the two occasions 
that the Committee had discussed the application of the 
Convention, the case had been double footnoted. On both 
occasions, it had been clear that the decision to lower the 
age for admission to employment to ten years was not in 
line with the Convention. While the Government had taken 
some positive measures to eradicate child labour and pro-
vide protection for children, legislative reform was imper-
ative. They noted the information provided by the Govern-
ment in its concluding remarks that section 129 of the Code 
for Children and Young Persons had been revoked by the 
Constitutional Court and then modified by the Govern-
ment. They welcomed this decision as a positive step, and 
invited the Government to communicate this information 
to the Office and to the Committee of Experts. They called 
on the Government to progressively increase the minimum 
age for admission to employment in collaboration with the 
social partners. Depriving children of opportunities for ed-
ucation and training would keep them unskilled, and thus 
perpetuate the poverty of a society. If the minimum age for 
admission to work or employment was lower than the 
school-leaving age, children could be encouraged to leave 
school, as it would mean legally authorizing children of the 
age of compulsory schooling to work. The Government 
should therefore ensure that the minimum age for employ-
ment was set higher than the age of completion of compul-
sory schooling. As the limited number of labour inspectors 
might make it difficult for them to cover the informal econ-
omy and agriculture, where most child labour was to be 
found, the Worker members called on the Government to 
strengthen the capacity and expand the reach of the labour 
inspectorate. They suggested that the Government could 
benefit from ILO technical assistance. 

Conclusions 

The Committee took note of the information provided by 
the Government representative of the Plurinational State of 

Bolivia on the issues raised by the Committee of Experts and 
the discussion that followed regarding the articles of the Code 
on Children and Adolescents that are not in line with the pro-

visions of ILO Convention No. 138. 
It is also noted that the Constitutional Decision 0025/2017 

of 21 July 2017 declared the unconstitutionality of several of 

the provisions of the Code for Children and Adolescents (Act 
No. 548 of 17 July 2014), taking, as a reference and legal basis 
for this articles 1, 2 and 7 of ILO Convention No. 138. As a 

result of that decision, the following sections of the Code have 
been declared unconstitutional: 129.II; 130.III; 131.I, III, IV; 
133.III, IV; 138.I. 

The Government stated that following the decision of the 
Constitutional Court, no legislative amendments were 
needed, given the repealing effects of the constitutional deci-

sion on the aforementioned provisions. 
Taking into account the Government’s submissions and the 

discussion that followed, the Committee urged the Govern-

ment to: 

■ adapt national legislation, in consultation with the most 

representative employers’ and workers’ organizations, 

following the repeal of the provisions of the Code for 

Children and Adolescents by the Constitutional Court of 
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the Plurinational State of Bolivia, in line with Conven-

tion No. 138 and inform the Committee of Experts on 

these measures; 

■ make available to labour inspection increased human, 

material and technical resources and training, especially 

in the informal sector, to provide a more effective imple-

mentation of Convention No. 138 in law and practice; 

■ avail itself of technical assistance from the ILO, to re-

view the National Plan for the Eradication of Child La-

bour in consultation with the most representative organ-

izations of employers and workers; and 

■ submit to the Committee of Experts the final draft of 

provisions of the Code on Children and Adolescents be-

fore 1 September 2018; and report in detail on the pro-

gress made in the application of Convention No. 138 in 

law and practice to the next meeting of the Committee of 

Experts in 2018. 
The Government representative clarified that the Consti-

tutional Court’s declaration of unconstitutionality referred 
to section 129.II of the Code. However, in the case of sec-
tions 130.III; 131.I, III and IV; 133.III and IV; and 138.I, 
it only applied with respect to the provisions establishing 
the exception to the minimum age of 10 years for light 
work. It was important to take that situation into account, 
as the first bullet point seemed to suggest, erroneously, that 
all of the above provisions had been derogated. 

Tripartite Consultation (International Labour Standards) 

Convention, 1976 (No. 144) 

EL SALVADOR (ratification: 1995) 

A Government representative, Minister of Labour and So-
cial Welfare, acknowledged the professionalism and objec-
tivity with which the Director of the International Labour 
Standards Department had chaired the direct contacts mis-
sion that had taken place in July 2017. In its report, the 
Committee of Experts recognized El Salvador as a case of 
progress regarding observance of the Tripartite Consulta-
tion (International Labour Standards) Convention, 1976 
(No. 144), as a result of the actions taken to activate the 
Higher Labour Council (CST) and move forward in terms 
of effective compliance with the Convention. The Govern-
ment had therefore been surprised to see itself included 
once again in the shortlist of individual cases of the Com-
mittee on the Application of Standards, since the Govern-
ment had not only expressed its commitment to find solu-
tions to activate the CST and promote dialogue, but had 
also taken the corresponding actions. With the same deter-
mination and on the basis of the principles of democratic 
orientation and transparency which directed the workings 
of the Government, it had accepted the direct contacts mis-
sion, which had thus been given the opportunity to observe 
in situ the actions and commitments of the government 
bodies directly connected with ensuring observance of the 
Freedom of Association and Protection of the Right to Or-
ganise Convention, 1948 (No. 87), and Convention 
No. 144. With regard to the recommendation of the direct 
contacts mission relating to the inactivity of the CST and 
taking up again the suggestions of the mission, a request 
had been made to the ILO in October 2017 for technical 
cooperation, which had been accepted. ILO assistance had 
been requested with three processes to be launched with the 
workers and employers in relation to: (i) the reform of the 
CST regulations; (ii) the formulation of proposals for leg-
islative reforms to expand the right to freedom of associa-
tion; and (iii) action to be taken in the area of training and 
the promotion of social dialogue. Despite delays in the co-
ordination of the cooperation, a first round of consultations 
had been held with the workers to initiate a proposal for 
reform of the Labour Code. It was regrettable that repre-
sentatives of the federations which were the complainants 

in Case No. 3054 before the Committee on Freedom of As-
sociation did not attend that first meeting, even though they 
had been invited to do so. In that regard, and with the ex-
pectation of effective coordination with the technical coop-
eration of the ILO, the actions taken as part of the follow-
up to the conclusions of the direct contacts mission would 
continue in the coming months.  

With regard to the reports to be presented under article 22 
of the ILO Constitution and the consultations regarding 
these, despite the fact that the reports were sent each year 
to the employers’ and workers’ organizations for consulta-
tion, the Ministry of Labour and Social Welfare (Ministry 
of Labour) had not received inputs or evaluations from 
those organizations. Moreover, the reports contained pub-
lic information so they were available to anyone requesting 
them through the relevant channels. Furthermore, and irre-
spective of the constant complaints from the National Busi-
ness Association (ANEP) and its affiliated federations and 
confederations, the Government, in line with its commit-
ment to the workers, was taking steps to ensure decent liv-
ing conditions and access to decent work. In this regard, 
progress had been achieved and decisions had been taken 
in tripartite forums that maintained an active work agenda 
and in which ANEP was constantly represented. The pro-
gress achieved included the approval of the increase in the 
minimum wage by the National Minimum Wage Council 
(CNSM), as a result of which over 240,000 workers, of 
which 45 per cent were women, had enjoyed an increase in 
income and an improvement in the standard of living of 
their families. Furthermore, the Salvadoran Social Security 
Institute (ISSS) had approved two new special social secu-
rity schemes for informal economy workers and migrants 
and their families. Furthermore, as a result of action taken 
by the Government and the conditions generated by pro-
ductive investment, there had been an increase in the num-
ber of jobs. In particular, between 2009 and 2018, a total 
of 138,293 formal jobs had been created, 79 per cent of 
them in the private sector. According to the 2017 Multi-
Purpose Household Survey (EHPM), there had been an 11 
per cent reduction in the poverty rate, with a drop in the 
number of households concerned from 40 to 29 per cent in 
2017. Measures were being adopted through the Housing 
Social Fund (FSV), such as the opening of credit lines, to 
ensure entitlement to decent housing for workers and their 
families. Furthermore, the Salvadoran Vocational Training 
Institute (INSAFORP) was innovating training processes 
to enable the workforce to gradually adapt to the needs of 
the labour market. Lastly, the Government representative 
supplied statistical information highlighting the progress 
achieved in labour matters in the previous four years, such 
as: the placement of 70,170 persons in jobs (33,369 women 
and 36,801 men); the realization of 119,316 inspections 
and re-inspections at 9,367 workplaces which had been 
fined for non-observance or violation of the labour legisla-
tion; and cooperation with over 20,000 private companies 
to promote employment through the National Employment 
System (SisNE). All of the above bore witness to the fact 
that the Government had been constantly engaging in dia-
logue and coordinating and driving joint initiatives with 
workers and employers and all stakeholders committed to 
the development of the country. However, social dialogue 
through the CST, and in view of its competencies for en-
suring observance of international labour standards, re-
quired political will on the part of ANEP, its member asso-
ciations and its affiliated federations and confederations. El 
Salvador had the openness, the conviction and the historic 
perspective to realize that social dialogue was the corner-
stone of democracy and peace. However, tripartism re-
quired the participation of three parties, and if one of the 
parties had neither the political will nor the democratic ori-
entation to engage in it, it was impossible for tripartism to 
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be implemented and consolidated. Consequently, the Gov-
ernment representative appealed to the employers’ organi-
zations to join the CST, taking account of the fact that they 
were entitled to do so under the regulations in force and 
they did not need to be elected. Their participation in the 
CST was crucial, considering the desire and the duty that 
they had as ILO constituents to ensure that international la-
bour standards were applied in El Salvador. She thanked 
the Office once again for the support given with technical 
cooperation in the context of compliance with Conventions 
Nos 87 and 144, and the promotion of the Maternity Pro-
tection Convention, 2000 (No. 183), and the Domestic 
Workers Convention, 2011 (No. 189). Lastly, she reiter-
ated the Government’s commitment to social dialogue 
aimed at achieving the progress and development of the 
country and ensuring that the workers had access to a de-
cent life. 

The Worker members recalled that this was the fourth 
consecutive year that the case was being examined by the 
Committee. In 2017, the Committee had urged the Govern-
ment to: (i) reactivate, without delay, the CST; (ii) ensure 
concrete positive developments with regard to the freedom 
and autonomy of employers’ and workers’ organizations to 
appoint their representatives in compliance with the Con-
vention, without intimidation; (iii) ensure adequate protec-
tion for the premises of the representative workers’ and 
employers’ organizations from violence and destruction; 
and (iv) report in detail on the application of the Conven-
tion in law and practice to the Committee of Experts. They 
welcomed that the Government had in the meantime ac-
cepted a direct contacts mission, which had taken place in 
July 2017. The mission had suggested that the Government 
avail itself of ILO technical assistance to implement the 
Committee’s recommendations. It was to be welcomed that 
the Government had now requested technical assistance 
and was collaborating with the ILO to give full effect to the 
Convention. The current comments of the Committee of 
Experts focused on two elements: effective tripartite con-
sultations and adequate procedures for the election of rep-
resentatives of the social partners to the CST. It was regret-
table that, despite repeated discussions in the Committee, 
the Government had failed to hold tripartite consultations 
with respect to the matters concerning the activities of the 
ILO. The ratification of ILO Conventions was no compen-
sation for the absence of consultations, which had to start 
without any further delay. While other tripartite bodies, 
such as the ISSS, the FSV and the CNS were fully func-
tional and effective, the challenges with respect to the CST 
had not entirely been resolved. They understood that the 
main obstacles for the operationalization of the CST con-
cerned the difficulties with respect to the procedures in re-
lation to the procedures for electing representatives of the 
social partners.  

While there were no complaints with respect to the elec-
tion of employer representatives to the CST, there were still 
questions with respect to the election of worker represent-
atives. They understood from the Government’s submis-
sion before the Conference Committee that the Govern-
ment had requested the trade unions to present their nomi-
nations for the worker representatives to the CST, that three 
relevant nomination proposals had been received in May 
2017, and that the Government had subsequently deter-
mined the members of the CST based on criteria such as 
membership and number of collective bargaining agree-
ments. Subsequently, by applying the representation crite-
ria, the first list had been allocated with five titular repre-
sentatives, the second list with two titular representatives 
and the third with one titular member. The worker mem-
bers had been sworn in. The employer side had decided not 
to attend the first meeting of the CST due to its concern 
over the non-conformity of the workers’ representation 
mechanism. While the concerns from the employer side 

were understandable, that issue was really for the trade un-
ions to decide. Appreciative of the attempts undertaken by 
the Government to resolve the impasse, it was important 
that the criteria for representativeness were transparent and 
objective. The procedure and the criteria chosen had to be 
based on the consensus of the workers and had to enjoy 
their trust. The Government had to take a proactive role in 
facilitating consensus seeking instead of unilaterally im-
posing criteria, which as presented did not in themselves 
seem particularly objectionable. In their view, the actions 
so far taken by the Government had been delayed and 
lacked the transparency needed for building trust with the 
social partners. The implementation of the recommenda-
tions of the 2017 direct contacts mission was crucial to 
achieve real progress. In particular, the mission had recom-
mended that a working group might be set up with all the 
federations and confederations concerned, including those 
that were not represented by recently elected members, to 
determine procedures and representativeness criteria. As 
had been the case with the other tripartite structures func-
tioning in El Salvador, they remained convinced that im-
proving social dialogue would ease many disputes in the 
country. 

The Employer members said that the Committee was ex-
amining the application of the Convention for a second 
consecutive year, and it had previously been examined in 
2015 and 2016 under Convention No. 87. At the previous 
session of the Conference Committee, the Government had 
explained how it was applying the Convention; a number 
of recommendations had been made, and it had been de-
cided to send a direct contacts mission. The task was now 
to assess how the recommendations made by the Commit-
tee the previous year and by the direct contacts mission 
were being followed. As a starting point, the Government 
had been urged to reactive the CST without delay, a rec-
ommendation that had been further stressed by the direct 
contacts mission, with the comment that it should be done 
through social dialogue in order to ensure the full function-
ing of the CST. To date, the CST was still not in operation. 
However, the Government reported that it had appointed 
members. It was important to note that the Convention in 
question concerned social dialogue, which was part of the 
essence of the Organization. The fact of belonging to the 
ILO already constituted a commitment by States to hold 
consultations with the social partners in areas of interest. 
Such consultations should be held with legitimate repre-
sentatives of workers and employers; that was an obliga-
tion assumed by States and a right enjoyed by the social 
partners. In the present case, the Government had ap-
pointed workers without revealing what criteria it had used 
to gauge representativeness, assuming it had any – so much 
so that the three majority groups of workers had told the 
direct contacts mission that they did not know what criteria 
the Government had used, and one group had contested the 
appointments. The workers held the Government responsi-
ble for paralysing the CST. Doubts had been raised by the 
employers, for whom consultations under such conditions 
would be problematic. At the root of the problem lay the 
fact that the appointment criteria, if they existed, had not 
been explained. Several months previously, the direct con-
tacts mission had insisted that clear, transparent, lawful 
rules should be established for the reactivation and full op-
eration of the CST. It had been reported to officials at the 
ILO Office in San José that a review would begin shortly. 
That gave rise to legitimate doubts about the Government’s 
will to make progress in applying the recommendations of 
the supervisory bodies. Similarly, the Government had said 
that, as well as the CST, there were five other tripartite en-
tities and 17 independent tripartite bodies that were fully 
operational. The information in the employers’ possession 
seemed to contradict the Government’s claim. In March 
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2018, ANEP and the International Organisation of Em-
ployers (IOE) had presented the ILO Director-General with 
a request for urgent action, specifically in relation to Gov-
ernment interference in elections for representatives to the 
CNSM, the Institute for Access to Public Information, the 
board of governors of the Independent Executive Commit-
tee for Ports and the board of governors of the Electricity 
and Telecommunications Regulatory Authority (SIGET). 
In that regard, attention should be drawn to the previous 
year’s conclusions and to the comments of the direct con-
tacts mission to the effect that the Government should 
guarantee freedom and independence in the election of 
workers’ and employers’ representatives. In all those insti-
tutions, delegates for the employer sector had been ap-
pointed not by the most representative organization 
(ANEP), but by the President of the Republic, on the basis 
of legislative decrees issued separately for each of the in-
stitutions with the aim of allowing the presidential appoint-
ments to pass without consultation. All the decrees dis-
played constitutional irregularities, as had been pointed out 
by the Constitutional Court. Regrettably, according to the 
Court’s ruling, it was necessary to wait until the expiry of 
the term of office of the current directors – who were not 
representative of the employers – to appoint legitimate rep-
resentatives in accordance with the original legislation. 
That had not happened either, because, once that term had 
expired in five of the organizations concerned, the Govern-
ment had taken different steps that clearly constituted in-
terference, in flagrant breach of the recommendation of the 
direct contacts mission and the ruling of the Constitutional 
Court, with the aim of avoiding participation by the em-
ployers’ sector. In some cases, the Government had simply 
not appointed anyone, while in others it had gone to ex-
tremes that should be brought to the Committee’s attention 
so as to dispel any doubt regarding the lack of governmen-
tal will to meet the obligations arising from membership of 
the ILO and ratification of its Conventions. With regard to 
the case of SIGET, the law stipulated that its board of di-
rectors should include one director and one substitute 
elected by private sector trade union associations legally 
established in the country. The Government, knowing that 
ANEP was the most representative organization of em-
ployers – a fact recognized and undisputed by all previous 
governments and by every other employers’ organization 
in the country – had facilitated the swift and irregular cre-
ation of a series of so-called associations that had stood in 
the election for employer representatives, ensuring a ma-
jority that would succeed in returning delegates loyal to the 
Government. The events had been brought to the attention 
of the prosecution authorities so that those responsible for 
offences committed in the preparation of fake minutes and 
the falsification of documents needed for creating the so-
called employers’ organizations could be punished. At the 
same time, the issuing of credentials to associations be-
longing to ANEP had been blocked, thereby preventing 
them from participating in the vote, which went against the 
requirements of the direct contacts mission. The facts pre-
sented demonstrated the Government’s obvious disregard 
for social dialogue and disinclination to meet the obliga-
tions arising from ratification of the Convention, which 
promoted tripartite consultation as one of its fundamental 
pillars and was aimed at improving governance and ensur-
ing the smooth functioning of labour relations at national 
level. Biased actions such as those in the present case un-
dermined trust between the social partners and the Govern-
ment and furthered the Government’s autocratic mode of 
action. The ILO could not remain indifferent to such a re-
ality, which was clearly harmful to social dialogue and the 
legitimate right to organize of the country’s employers. No 
matter what the occupational organization involved and 
whether it represented employers or workers, the ILO 
should act with the same rigour; not to do so would be to 

undermine the credibility of the system. Lastly, the Em-
ployer members urged the Government to implement with-
out delay the recommendations of the direct contacts mis-
sion, particularly with regard to reactivating the CST; to 
guarantee the freedom and independence of employers’ 
and workers’ organizations in appointing representatives to 
social dialogue forums; and to refrain from any kind of in-
terference in that process. 

The Worker member of El Salvador recalled that the 
country had suffered a civil war whose origins lay in the 
marginalization, extreme poverty and exploitation suffered 
by the majority of the population and the total breakdown 
of democratic procedures and social expression. The peace 
agreements had come at the cost of over 80,000 deaths, as 
well as disappearances and summary executions. During 
the 1980s and 1990s, in accordance with the recommenda-
tions of the international financial institutions, economic 
restructuring had been undertaken consisting of the ap-
proval and implementation of neo-liberal policies. Under 
those policies, many sectors had been privatized, including 
the financial sector, telecommunications, energy and the 
pensions system. The dollar had also been promoted as the 
official currency and free trade agreements had been 
adopted. The result had been the mass dismissal of men and 
women workers, the deterioration of living conditions, an 
increase in migration and a loss of social security entitle-
ments which had been acquired through union action. In 
that context, tripartite mechanisms had been used by the 
Government and employers’ organizations to serve their 
own interests, and the only workers’ organizations to par-
ticipate in such mechanisms had been those close to the 
Government and employers, with the most representative 
workers’ organizations being sidelined. Nevertheless, 
since 2009, the most representative workers’ organizations 
in the public sector had succeeded in participating in the 
adoption of policies that were contributing to an improve-
ment in the quality of life of workers. One example was the 
approval of the access to social security of workers in the 
informal economy and migrants under special schemes and 
the adoption in 2017 of an increase in the minimum wage, 
which had benefited over 250,000 workers. That wage in-
crease, obtained as a result of the participation of the un-
ions and their commitment to social justice, was a coherent 
and just response to the requirements of the Constitution 
and the real economic situation of the country. In view of 
such progress, ANEP was opposed to the operation of tri-
partite mechanisms with the active and pluralist participa-
tion of unions and partners who were not close to the em-
ployers. Biased practices for the election of the representa-
tives of workers’ organizations to tripartite mechanisms 
had also been eliminated and an effective process of plu-
ralist participation involving the various union movements 
had commenced. However, the employers were endeav-
ouring to remove the most representative workers’ organi-
zations from decision-making in tripartite bodies. Employ-
ers’ organizations were therefore refusing to participate in 
the CST and the CNSM, thereby failing to give effect to 
the provisions of the Convention. He emphasized the low 
number of unions in the private sector and referred to var-
ious cases in which employers’ organizations had harassed, 
dismissed and called for the detention of trade union lead-
ers. In one of the cases, the enterprise had refused to rein-
state all of the dismissed members of the executive com-
mittee of the enterprise union, despite an order issued by 
the Supreme Court of Justice. With regard to the function-
ing of tripartite mechanisms in El Salvador, such as the 
ISSS, he indicated that they were all operating correctly 
with the exception of the CST, due to the refusal of em-
ployers’ organizations to participate in the latter. Employ-
ers’ organizations, and particularly ANEP, must not inter-
fere in any way in the decisions of workers concerning the 
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election of their representatives. In contrast with the previ-
ous procedures for the election of representatives to tripar-
tite bodies, the current procedure was participatory and 
democratic and based on universal criteria of representa-
tiveness. Moreover, with a view to ensuring that the coun-
try followed on the path of being governable and of sus-
tainable development, it was necessary to strengthen social 
dialogue, bargaining and consensus, as well as compliance 
with the national legislation and ILO instruments. He 
therefore called on the Government to continue giving ef-
fect to the requests made by the Committee of Experts to: 
(i) promote the participation of employers and workers in 
decision-making; and (ii) activate procedures for interac-
tion in tripartite mechanisms as soon as possible, despite 
the refusal of private enterprises to participate in them. He 
also called on the Government, through the Ministry of La-
bour, to which a higher budget should be allocated, to give 
greater emphasis to the effective enforcement of labour 
legislation in the public and private sectors and to ensure a 
higher number of enterprise inspections. Lastly, private en-
terprise, as an important pillar of the economy, needed to 
make efforts to reach agreement in tripartite bodies, while 
respecting the independence of workers’ organizations, 
pluralism, democracy and diversity of opinion. The basic 
values of humanism, solidarity and mutual respect required 
workers, employers and governments to act in conformity 
with the Constitution, which reaffirmed that labour was not 
a commodity, and to combat precarious work, the deterio-
ration of the environment and the exploitation of children. 

The Employer member of El Salvador recalled that the 
Committee had been examining the repeated violations of 
various Conventions by the Government for four consecu-
tive years. The previous year, it had been examined as a 
double-footnoted case and the Committee had urged the 
Government to accept a direct contacts mission, which 
showed the gravity of the reiterated violations of the Con-
vention. The present Convention, which concerned social 
dialogue and tripartite consultation, was given effect in El 
Salvador through a tripartite body entitled the CST. The 
CST had not been functioning since 2013 as a result of a 
unilateral decision by the Government to require unanimity 
among workers’ organizations for the election and desig-
nation of their representatives. However, the real reason 
was that the Government did not want to engage in social 
dialogue or tripartite consultation. The previous year, after 
noting the absence of effective consultations with repre-
sentative and independent organizations of workers and 
employers, the Committee had urged the Government to: 
(i) reactivate without delay the CST; and (ii) ensure con-
crete positive developments with regard to the freedom and 
autonomy of employers’ and workers’ organizations to ap-
point their representatives, without intimidation. The Com-
mittee had also once again requested the Government to 
accept a direct contacts mission to the country. In July 
2017, the direct contacts mission had been carried out and 
certain tripartite meetings had been held. In one of the 
meetings, the workers’ representatives designated by the 
Government as members of the CST had acknowledged 
that they were not aware of the criteria that had been 
adopted by the Government for their appointment. That in-
terference by the Government was recorded in the final re-
port of the mission. In its final report, the mission had also 
recommended that the Government: (i) reactivate the CST; 
and (ii) ensure in law and practice the freedom and inde-
pendence of employers’ and workers’ organizations in the 
election of their representatives. One year after the Com-
mittee had adopted its conclusions, the Government had 
not only failed to give effect to any of the recommenda-
tions, with the exception of the direct contacts mission, but 
had acted in a manner that was contrary to the recommen-
dations. For example, it had prepared a Decent Employ-

ment Policy, which had been launched in public in Septem-
ber 2017 without prior consultation of the social partners. 
One week before the launching of the policy, without hav-
ing had any occasion to participate in its preparation and 
not being aware of its contents, ANEP had received a note 
from the Government requesting it to comment on the doc-
ument with a view to securing its support for the public 
launch of the employment policy. In that regard, he empha-
sized that the Government could not develop an employ-
ment policy without consulting the most representative or-
ganizations of employers and workers with a view to taking 
fully into account their experience and views, and securing 
their full collaboration in the preparation of the policy and 
the necessary support for its implementation. Another ex-
ample had been in May 2018, when ANEP had been in-
vited, with less than two hours’ notice, to participate in the 
review of a document entitled the National Employment 
Pact, which would be submitted in public the day following 
its review. The lack of notice was a clear indication not 
only of the lack of respect for the social partners, but also 
for social dialogue, tripartite consultation and the Govern-
ment’s obligations as a Member of the ILO. Moreover, at 
the same time that the direct contacts mission was being 
carried out, the Government had adopted a series of 
measures intended to prevent the employers from designat-
ing, in accordance with the law, a titular and a substitute 
director of SIGET, the regulatory body for electricity and 
telecommunications in the country. Over a short period, 
60 associations had been created, composed of young per-
sons between 18 and 20 years of age living in 17 municipal 
areas characterized by poverty and a high rate of informal-
ity. The associations were created on the basis of a model 
document prepared by lawyers who were also public em-
ployees of the state enterprises regulated by SIGET. The 
60 associations had participated in the elections and had 
won. The Government was therefore not only refusing to 
engage in dialogue with the legitimate representatives of 
the employers, but was also creating fake associations to 
replace the legitimate partners. In light of those events, the 
employers’ organizations had appealed to the Constitu-
tional Chamber of the Supreme Court, which had ordered 
precautionary measures, and to the Office of the Public 
Prosecutor to undertake the corresponding criminal inves-
tigations. In January 2018, in accordance with the provi-
sions of the legislation, ANEP had designated a director of 
the Road Conservation Fund (FOVIAL) and proposed a 
shortlist for the El Salvador Tourism Corporation 
(CORSATUR). Five months later, the Government had not 
made appointments to those positions or convened meet-
ings. With reference to the election of representatives to the 
Institute for Access to Public Information and the CNSM, 
the employers’ organizations were pursuing appeals under 
the Constitution. With regard to the Autonomous Port Ex-
ecutive Commission, the situation was more complex. The 
Government was refusing to give effect to the ruling by the 
Constitutional Chamber of the Supreme Court which had 
found unconstitutional the Decrees of 2012, as a result of 
which employers’ organizations had recovered the capac-
ity to designate and appoint directors of autonomous public 
bodies freely and independently. In brief, there was a long 
list of violations of the Convention by the Government, in-
cluding the fact that ANEP had been waiting for a year to 
receive its official credentials.  

The Government member of Bulgaria, speaking on behalf 
of the European Union (EU) and its Member States, as well 
as Albania, Bosnia and Herzegovina, Montenegro, Nor-
way, Serbia and the former Yugoslav Republic of Macedo-
nia, recalled the commitment undertaken by the Govern-
ment under the trade pillar of the EU–Central America As-
sociation Agreement to effectively implement the funda-
mental ILO Conventions. It was regrettable that the case 
had already been discussed at the Committee in 2017, at 
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which time the Committee had urged the Government to 
reactivate the CST and ensure positive developments on 
the right of the social partners to appoint their representa-
tives. However, it had to be welcomed that a direct contacts 
mission had taken place in July 2017, and that the Govern-
ment had attempted to reactivate the CST during an inau-
gural meeting in June 2017, in which the employers had, 
however, not participated, alleging non-conformity of the 
workers’ representation mechanism. The social partners 
had the right to freely appoint the representatives of their 
choice in joint and tripartite bodies without interference 
from the Government. As an essential measure to build 
trust among the different stakeholders, she urged the Gov-
ernment to take measures to include all social partners in 
consultations related to employment and labour policies, in 
a transparent manner, before a decision was taken. The 
Government should reconstitute the CST as a matter of ur-
gency. To this end, it should promptly establish, in consul-
tation with the social partners, clear and transparent rules 
for nomination of their representatives to the CST, based 
on the criteria of representativeness of organizations and in 
compliance with the Convention. Furthermore, the Gov-
ernment should explore all possible ways to promote social 
dialogue, and all social partners should engage in tripartite 
dialogue in a constructive manner. She strongly encour-
aged the Government to continue to avail itself of ILO 
technical assistance, and emphasized the commitment of 
constructive engagement with the country, including 
through EU and Member States cooperation projects, 
which were aimed to strengthen the Government’s capacity 
to address all issues raised in the observation of the Com-
mittee of Experts.  

The Government member of Paraguay, speaking on be-
half of the group of Latin American and Caribbean coun-
tries (GRULAC), welcomed the information provided by 
the Government regarding compliance with the Conven-
tion. Furthermore, she referred to the report of the Com-
mittee of Experts with regard to: (i) the inclusion of El Sal-
vador as a case of progress, in which the Committee had 
expressed satisfaction at some of the positive measures 
adopted by the Government in reply to its comments; 
(ii) the holding of a direct contacts mission in June 2017, 
in response to the Conference Committee’s conclusions 
from the previous year; (iii) the Government’s demonstra-
tion, during the direct contacts mission, of its willingness 
to carry out the actions indicated and agreed upon in the 
context of the mission, in order to continue to promote so-
cial dialogue and the agreements between the sectors, thus 
contributing to the activation of the CST; and (iv) the Gov-
ernment’s request for technical assistance in October 2017, 
which was already being provided by the San José Office. 
She was confident that the Government would continue to 
comply with the Convention. 

The Government member of Panama supported the state-
ment made by GRULAC, and said that he had listened 
closely to the information provided by the Government and 
the points raised by the Employer members and the Worker 
members, from which diverging opinions could be ob-
served. In the current conditions, the establishment of dia-
logue was difficult. However, the Government had made 
efforts to reactivate the CST, which was the mechanism 
created in order to put tripartism into practice. It was hoped 
that such a mechanism would be able to function, respect-
ing the will of the Salvadorean people and without interfer-
ence by outside parties. He congratulated the ILO for the 
backing given on the ground, and reiterated his support for 
the Government in its efforts to create social justice and 
comply with the provisions of the Convention. 

The Worker member of Guatemala expressed concern at 
developments in labour relations in El Salvador, in partic-
ular when social partners questioned the representativeness 
of others. In El Salvador, as in Guatemala, there had been 

too many years of war, deaths and victims, and immense 
value was therefore attached to peace and the need to 
change ways of relating within a context of democracy and 
respect. For there to be freedom of association and repre-
sentativeness of employers’ and workers’ organizations, it 
was first necessary to consolidate a legal and social frame-
work to enable the organizations to exist, develop and per-
form their activities without them or their members being 
persecuted. Organizing a workers’ trade union, especially 
in the private sector, still implied a major risk, since the 
reaction from the enterprise was likely to be dismissals or 
reprisals, as had been communicated time and again to the 
national authorities and the ILO. In some cases, trade union 
activities implied a risk to life, as had been demonstrated 
by the murders of trade unionists from El Salvador and 
Guatemala, whose cases remained open for years without 
the authorities shedding light on the perpetrators and insti-
gators of their deaths. He supported the recommendations 
made by the direct contacts mission in 2017, in which the 
competent authorities had been encouraged to ensure that 
the necessary measures were taken, in consultation with the 
employers’ and workers’ organizations concerned, to en-
sure full respect for the autonomy of employers’ and work-
ers’ organizations to appoint their representatives. Further-
more, social dialogue was too important to be paralysed by 
procedural aspects. Where one or more of the sectors par-
ticipating in or invited to consultation forums had internal 
difficulties in being considered representative, that issue 
should be resolved among the sectoral organizations them-
selves, in what was considered an appropriate manner and 
time. Lastly, he called on all parties to overcome difficul-
ties and resume the social dialogue processes that had been 
promoted, since that was the only possible way to carry out 
the fundamental task of improving the living and working 
conditions of millions of Salvadoreans who were currently 
enduring difficult personal situations, far removed from the 
decent work recommended by the ILO. 

The Government member of Honduras reaffirmed the sup-
port shown for the Government in the GRULAC statement 
regarding the application of the Convention. The Govern-
ment had taken action in response to the Committee’s re-
quests from the previous year and the recommendations of 
the direct contacts mission of July 2017. For example, it 
had held institutional consultations and validated labour 
procedures, and had also invited representatives of the 
three sectors to attend the inaugural meeting of the CST. 
He expressed regret that the meeting had not taken place 
and urged the Government to continue its efforts to pro-
mote tripartite dialogue so that the CST could soon be re-
stored and fully operationalized. It would also be an oppor-
tunity to implement good practices that enabled consulta-
tion with social partners, thereby ensuring full tripartite 
participation. In a spirit of constructiveness, the mandatory 
nature of tripartite consultations continued to result in ef-
fective procedures for promoting the application of inter-
national labour standards. Hence, any decisions taken re-
garding the due observance of fundamental, governance 
and technical Conventions not only required a clear will-
ingness on the part of the Government to carry out the steps 
specified and agreed, but also commitment on the part of 
the tripartite constituents and technical assistance from the 
ILO. Lastly, the Government should continue its efforts to 
implement the necessary measures and establishing dia-
logue mechanisms which contributed to consultation with 
the social partners leading to tripartite solutions. 

An observer representing the World Organization of 
Workers (WOW), speaking on behalf of the National Union 
of Workers of Venezuela (UNETE), the Democratic Union 
Alternative for the Americas (ADS) regional confederation 
and several Salvadorean trade unions, said that in the pre-
vious nine years, El Salvador had experienced a clear re-
gression in terms of tripartism, social dialogue, freedom of 
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association and the conclusion of collective agreements. In 
July 2017, the direct contacts mission had made a series of 
recommendations, which had not been implemented by the 
Government, given that the CST had still not met a year 
after it had been established. No consultations had been 
held with trade union federations or confederations to de-
termine procedures for electing CST representatives, until 
17 May 2018, when the Ministry of Labour had invited the 
trade union representatives to a meeting with an advisor to 
discuss the reform of the regulations, maintaining that it 
was thereby complying with the recommendations of the 
direct contacts mission, which showed that it only aimed to 
deceive the Committee, given that no actions had been car-
ried out in that regard since the previous session of the 
Conference. The situation in the country had deteriorated. 
For example, the procedure to legally register various or-
ganizations had been made more complicated, imposing 
requirements not laid down in the legislation. Various com-
ments had been made on the records of union assemblies 
of organizations which were considered by public officials 
to be unsound. There had been delays of 60 to 90 days in 
issuing the respective credentials, thereby hampering trade 
union representation because the organizations did not 
have the necessary accreditation. Additional requirements 
placed only on trade unions identified as not being compli-
ant constituted discriminatory treatment. Public sector 
agreements were not implemented and tactics had been em-
ployed to prevent collective bargaining, such as in the cases 
of the Health Solidarity Fund (FOSALUD). Lastly, there 
was constant interference in trade union autonomy by the 
Ministry of the Interior and Territorial Development and 
the Ministry of Labour, which affected the independence 
and free exercise of trade union rights. The Government 
had not taken any steps to ensure the full application of the 
Conventions in law and practice, and had not initiated the 
process for the submission of the Conventions for ratifica-
tion by the relevant bodies. Social dialogue was notably 
absent, as exemplified in the adoption of a national em-
ployment agreement and policy, without consultation with 
all the workers’ organizations. In addition, there were plans 
to adopt an Act on the public service, which essentially did 
away with trade unions, denied them the right to collective 
bargaining, eliminated public servants’ employment stabil-
ity and was a flagrant breach of the ILO Conventions. The 
Government should reform national legislation with a view 
to removing obstacles to freedom of association. For ex-
ample, it should take action to reduce the number of mem-
bers required to establish a trade union, as municipal and 
central government workers employed in institutions with 
fewer than 35 employees, who were also unable to estab-
lish unions at enterprise level, were prevented from exer-
cising their right to organize. Moreover, it was necessary 
to remove the requirement that trade union leaders must be 
Salvadorean by birth, because this excluded migrant work-
ers from other countries who worked in construction and 
agriculture. It was also necessary to remove the rule that 
allowed workers to join only one trade union, even if they 
worked in two different economic sectors, and remove the 
obligation to elect the executive committees of trade union 
federations and confederations on an annual basis. 

The Government member of the Dominican Republic en-
dorsed the statement by GRULAC, and expressed her sup-
port for the information provided by the Government re-
garding the application of the Convention. She acknowl-
edged the positive measures adopted by the Government, 
which clearly demonstrated its determination to encourage 
and strengthen social dialogue and consensus between the 
sectors, thus facilitating the activation of the CST. She also 
thanked the ILO for its contribution to strengthening the 
capacity of governments through technical cooperation, 
which was currently being provided to the Government. 

The Worker member of the Bolivarian Republic of Vene-
zuela indicated that the determination of the Government 
and the workers to promote social dialogue through the 
CST was noticeable. Dialogue should be honest, sincere 
and responsible, but it was being used as a tool to under-
mine the rights that workers had fought to obtain. In this 
case and others, the desire of the employers to destroy so-
cial dialogue could be observed, at a time when some gov-
ernments were finally engaging in it and complying with 
the ILO Conventions. When they suffered defeat, the em-
ployers denied that they had been consulted and avoided 
dialogue, accusing governments of interfering. In cases of 
murders of trade unionists, students, teachers, environmen-
talists and journalists, the same forcefulness was not seen. 
It was necessary to protect trade unionists, activists and en-
vironmentalists and to impose severe penalties on those 
who violated, for example, the human rights to decent 
work, life, education, health and housing. It was also nec-
essary to acknowledge that governments, along with their 
workers and honest employers, were surpassing and im-
proving the ILO Conventions. 

The Government member of Cuba expressed support for 
the statement made by GRULAC and welcomed the infor-
mation provided by the Government. The points made in 
the report by the Committee of Experts, which examined 
the implementation by El Salvador of the Conference Com-
mittee’s 2017 conclusions, must be taken into considera-
tion. The report included the country on the list of cases in 
relation to which the Committee of Experts had expressed 
satisfaction at the measures adopted and the processes im-
plemented by the Government relating to tripartism and so-
cial dialogue. The Government had expressed its willing-
ness to comply with the Convention. ILO technical assis-
tance and cooperation could contribute to such a process. 

The Worker member of Paraguay, speaking on behalf of 
the National Confederation of Workers (CNT) and the 
ADS, expressed concern at the Government’s lack of will-
ingness to adopt the measures needed to promote and guar-
antee effective consultations and social dialogue with the 
workers’ and employers’ organizations, and its failure to 
observe the rules used as a basis for the development of 
mature dialogue, thus violating the right to freedom of as-
sociation. The situation in the country was alarming, as the 
Government did not comply with the Convention and 
transgressed and violated the spirit and principles of social 
dialogue and effective consultation, which were pillars of 
the ILO and the work of the Committee. The Government 
had not supported the processes of social dialogue and tri-
partite participation which had been carried out, which had 
thereby had an adverse impact on the workers’ and em-
ployers’ organizations, and on the international commu-
nity. It was important to have national and international 
bodies within which governments could ensure inclusive 
and effective consultations and collaboration for the proper 
development of common interests. Such bodies should be 
free from discriminatory practices and guarantee the re-
spect of freedom of association and tripartism in order to 
make improvements at national level that would transform 
labour relations in a successful and positive manner. Social 
dialogue played a crucial role in the promotion of dignified 
and decent work with the necessary guarantees, freedom, 
security and dignity. The Government must transform its 
willingness into a powerful driving force. 

The Employer member of Honduras recalled that the case 
had been examined last year as a double-footnoted case and 
the Committee had once again urged the Government to 
accept a direct contacts mission before the end of 2017. 
This was an indication of the seriousness of the Govern-
ment’s repeated violations, both of the Convention and of 
the principles of the ILO. Furthermore, the Committee, 
having noted a lack of genuine consultation with repre-
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sentative and independent workers’ and employers’ organ-
izations, had urged the Government to: (i) immediately re-
activate the CST; and (ii) ensure that tangible progress was 
made with regard to the freedom and independence of the 
employers’ and workers’ organizations to appoint their 
representatives, without being subject to intimidation. The 
final report of the direct contacts mission recommended 
that the CST should be reactivated and the freedom and in-
dependence of the elections of representatives of workers 
and employers should be guaranteed. It also called on the 
Government to guarantee, in law and in practice, full re-
spect for the independence of employers’ and workers’ or-
ganizations in appointing their representatives. It was a 
source of concern that the Government had not adopted any 
of the recommendations of the Committee or the direct 
contacts mission, and that it was ignoring the shortcomings 
of its own constitutional oversight bodies, thus violating 
labour standards and destroying the trust that should pre-
vail in social dialogue. The Committee had a duty to pro-
mote compliance with international labour standards 
through the relevant mechanisms. In view of the Govern-
ment’s repeated omissions, the speaker asked that: (i) a 
firm demand should be made for compliance with the rec-
ommendations of the Conference Committee and the direct 
contacts mission; (ii) the Government should bring to-
gether the legitimate representative social actors; and 
(iii) reports detailing compliance with the Committee of 
Experts’ recommendations should be presented within two 
months. 

The Worker member of Brazil voiced his solidarity with 
the workers of El Salvador and expressed the hope that the 
Government would ensure the application of the Conven-
tion, establishing and guaranteeing all the conditions for 
doing so in a pluralistic, transparent and democratic man-
ner. The participation of trade unions had been fundamen-
tal in the country when it came to improving minimum 
wages and access to social security for informal and mi-
grant workers. It was therefore necessary to strengthen the 
presence of trade unions in the private sector. Employers 
must not support tripartism only when they derive a benefit 
from this, and should allow more representative workers’ 
organizations to be incorporated into all tripartite bodies. It 
was necessary for those bodies to operate with the active 
and pluralistic participation of trade unions, governments 
and employers in pursuit of social dialogue and in a spirit 
of tripartism, with the goal of good governance, social jus-
tice, sustainable development and continued progress. 

The Government representative said that she had listened 
carefully to the statements made concerning the case and 
emphasized that various initiatives had been introduced 
and would continue to be pursued until a solution was 
reached to reactivate the CST. The Government would 
continue to request technical cooperation and mediation 
from the Office, principally because the employers’ unions 
only responded to invitations to discuss the topics raised 
when invited by the Office to talk to the Ministry of La-
bour. The arguments made concerning an election process 
in the complaint submitted by ANEP and in the statement 
of the Employer member regarding SIGET were baseless 
and reflected a divergence of sectoral interests. In El Sal-
vador, it was not a crime to establish organizations or un-
ions, as it had been for a decade under military rule, result-
ing in armed conflict. The Government stood guarantor for 
freedom of association, freedom of expression and civil 
and political rights, which were constitutional rights be-
cause they were part of the results of the dialogue and ne-
gotiation enshrined in the Peace Accords. The Supreme 
Court had even issued a protection order halting the elec-
tion, not on account of the organizations created but be-
cause there was a conflict of interest between one of the 
individuals elected and the functions of SIGET. The Su-
preme Court had ordered the Legislative Assembly to issue 

an interim provision amending the act on the creation of 
SIGET to reappoint the directors whose term had expired 
in December 2017. SIGET was acting accordingly pending 
a ruling in the constitutional protection (amparo) proceed-
ings brought before the Supreme Court. It was therefore 
necessary for all parties to respect due process. Irregularity 
in the participation of organizations not sympathetic to the 
employer sector did not mean that those organizations must 
be illegal or that they had failed to observe the precepts of 
the Convention. Moreover, electricity and telecommunica-
tions were not the sole preserve of the employers’ sector 
but matters of national interest, as they were not only an 
economic resource but also a resource for the development 
and well-being of the population. As such, various sectors 
had a legitimate interest in participating, expressing their 
views and being listened to in the decision-making process. 
With regard to the Employer members’ comments on gov-
ernment interference in election processes, it was im-
portant to note that the criteria considered in appointing 
representatives of the workers’ sector had been taken from 
international custom and were intended to ensure the ob-
jective application of the conclusions of the ILO concern-
ing: (i) the reactivation of the CST without delay; and 
(ii) the ruling of the Constitutional Chamber of the Su-
preme Court stating that the Ministry of Labour was 
obliged to establish and maintain processes of social dia-
logue and tripartite participation to tackle the circum-
stances that were stopping the CST from functioning. In 
the same ruling it was stated that forums should be pro-
vided for dialogue among the trade union organizations in-
volved, which should be given the necessary means to 
agree on and apply clear and permanent procedures for 
electing their representatives, so as to ensure that workers’ 
representatives were appointed and participated in the 
aforementioned consultative body. In that respect, criteria 
such as the number of union members, number of member 
unions and number of collective agreements for each of the 
lists submitted were what had guided the appointments. 
The criteria had been assessed on the basis of data regis-
tered with the Ministry of Labour and the information sup-
plied by the registered trade unions. The Government must 
guarantee that the measures ordered by the Legislative As-
sembly through legislation and by the Supreme Court were 
implemented. It followed that there had been no modifica-
tion of the CST regulations of the CST, but the procedural 
gaps concerning the workers’ delegation had persisted 
since 1994, resulting in the CST becoming inactive. Fur-
thermore, the Government had given the employers an ab-
solute guarantee of participation. The Government had re-
spected the law and had not introduced any election proce-
dures whatsoever that served specific interests.  

The Employer members welcomed once again the agree-
ment reached in the Conference Committee on the im-
portance of social dialogue and respect for the independ-
ence of workers’ and employers’ organizations. However, 
it was a source of concern to hear the accounts of self-em-
ployed workers who claimed to have been subject to acts 
of discrimination, such as those pointed out by the Employ-
ers, which was a reminder of the gravity of this case. The 
Committee had underscored the importance of social dia-
logue, which was an essential building block of the Organ-
ization. For social dialogue to be fruitful, it was necessary 
for the legitimate representatives of employers’ and work-
ers’ organizations to participate in good faith, and for the 
Government to acknowledge the need to facilitate such di-
alogue and attempt to reach consensus. Ultimately, a great 
deal depended on the Government’s having a true demo-
cratic orientation, with a view to meeting, in good faith, its 
obligations arising from its international commitments and, 
more importantly, with the intention of enriching the vision 
on issues of national interest and achieving governance. It 
was not a case of complying with a mere formality, let 
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alone claiming to do so by convening bodies which were 
not at all representative or, even worse, which had been ar-
bitrarily established for the purpose, suggesting a commit-
ment to dialogue that it did not have. The statements made 
by the Government minutes earlier were a matter of con-
cern, as they clearly recognized such bodies as representa-
tive employers’ organizations. The Employer members re-
iterated that the Government could not shirk its obligations 
solely because negotiations with one or both of the social 
partners might become uncomfortable if they defended 
their legitimate interests. The Conference Committee could 
not overlook a situation such as the one referred to in the 
strongest terms in the case, as it would contribute to the 
destruction of social dialogue and a loss of trust in the su-
pervisory mechanisms. On this occasion, the employers of 
El Salvador were being discriminated against, on another 
occasion it could be workers or employers in any other part 
of the world. Since the discussion of the case in 2017 and 
the direct contacts mission had issued its recommenda-
tions, there had been no sign of the Government’s willing-
ness to comply fully and in good faith with its obligations 
emanating from the Convention. It was the Committee’s 
duty to remind the Government in no uncertain terms of the 
need to modify its attitude and act in accordance with the 
law. In light of the above, the Employer members re-
quested that: the seriousness of the social dialogue situation 
in the country should be highlighted in the conclusions of 
this case; the Government should be urged to immediately 
reactivate the CST, through social dialogue with the most 
representative workers’ and employers’ organizations, in 
order to ensure its full operation; and the Government 
should be urged to develop, in consultation with the social 
partners, clear and stable rules in conformity with the law 
for the reactivation and full operation of the CST. The Gov-
ernment must also be urged: (i) to refrain from interfering 
in the composition of the employers’ organizations and to 
facilitate, in accordance with the law, the proper represen-
tation of legitimate employers’ organizations, emitting the 
required credentials; (ii) to immediately appoint represent-
atives of legitimate employers’ organizations to the social 
dialogue forums for which such appointments were pend-
ing; and (iii) to accept the technical assistance of the Of-
fice. Lastly, given the seriousness of the case, the Employer 
members asked for the conclusions to be included in a spe-
cial paragraph of the Committee’s report. 

The Worker members recognized the efforts made by the 
Government to comply with the Convention. In previous 
years, the technical assistance provided by the ILO and a 
direct contacts mission had indeed contributed to build 
trust and strengthen tripartite social dialogue in El Salva-
dor. However, there were still significant shortcomings that 
needed to be overcome without delay. Unfortunately, so-
cial partners in the country had been deprived for too long 
of the opportunity to have their views heard in relation to 
the instruments adopted by the ILO. They therefore urged 
the Government to immediately create the conditions to al-
low such consultations to take place. Despite some positive 
engagement from the Government, there were still real 
doubts with respect to the criteria and procedures for the 
election of the worker representatives in the CST. The di-
rect contacts mission that had visited the country in July 
2017 had produced recommendations to the Government 
that were fully supported by the Workers’ group. The mis-
sion had indicated the need for effective consultation with 
the confederations and federations concerned for the deter-
mination of stable election procedures with precise, objec-
tive, and pre-established representativeness criteria. In ad-
dition, the mission had recommended the establishment of 
a working group open to all registered confederations and 
federations, to agree jointly clear and permanent criteria 
and procedures for the appointment of their representa-

tives. ILO technical assistance was currently being pro-
vided in order to set up consultations with the social part-
ners for the reform of the CST’s regulations to implement 
those recommendations. Both the employers and govern-
ment authorities should respect this process and the choices 
made by the workers to allow the CST to finally start func-
tioning. In this regard, all necessary steps should be under-
taken, as recommended by the Committee of Experts, to 
investigate and resolve all the allegations of interference in 
the CST. The Employers’ group had highlighted the chal-
lenges they were experiencing with regard to various bod-
ies at national level and the allegations of interference by 
the Government. They expressed the hope that the Govern-
ment would engage with the employers swiftly in order to 
find a satisfactory resolution. However, it had to be pointed 
out that those bodies did not deal with the matters listed 
under Article 5 of the Convention and should therefore not 
distract from the other very important issues discussed. 
They once again urged the Government to work with the 
ILO through technical assistance in order to establish long 
overdue progress on that matter. 

Conclusions 

The Committee took note of the oral statements made by 

the Government representative and the discussion that fol-
lowed. 

The Committee noted with concern the dysfunctional oper-

ation of social dialogue and the current non-compliance with 
the provisions of the Convention. 

Taking into account the Government’s submissions and the 

discussion, the Committee called upon the Government to: 

■ refrain from interfering with the constitution of employ-

ers’ organizations and to facilitate, in accordance with 

national law, the proper representation of legitimate em-

ployers’ organizations by issuing appropriate creden-

tials;  

■ develop, in consultation with the social partners, clear, 

objective, predictable and legally binding rules for the 

reactivation and full functioning of the Higher Labour 

Council (CST); 

■ reactivate, without delay, the CST, through the most 

representative organizations of workers and employers 

and through social dialogue in order to ensure its full 

functioning;  

■ appoint without delay representatives of the most repre-

sentative employers’ organizations in the CST where 

such appointments are still pending; and 

■ avail itself of ILO technical assistance. 
The Committee recommends that the Government submit 

a detailed report to the Committee of Experts before its next 

session in November 2018. 
A Government representative, Minister of Labour and So-

cial Welfare, noted the conclusions and reiterated that the 
Government was firmly committed to due compliance with 
the Convention. The Government had fostered tripartite so-
cial dialogue as part of the national agenda in order to 
achieve social and labour justice and would continue with 
technical cooperation to ensure that the social partners had 
the technical tools to engage in it. In El Salvador, there was 
freedom of association; nobody was denied that right; and 
the unions representing the employers’ sector enjoyed ac-
tive and guaranteed participation in all tripartite forums and 
in almost all bipartite forums. In the case of the Higher La-
bour Council (CST), the regulations provided for the par-
ticipation of the ANEP unions (the Chamber of the Con-
struction Industry (CASALCO), the Chamber of Agricul-
ture (CAMAGRO), the Chamber of Commerce and the 
Salvadoran Industry Association (ASI)) and ANEP itself, 
which, despite not having attended the inaugural meeting, 
had already sent their representatives to participate in the 
CST. Unlike for the workers’ sector, which did not have an 
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election procedure, there were no obstacles for the employ-
ers’ delegation. She welcomed the existence of the super-
visory bodies, which supported countries in achieving 
compliance with the Conventions. Moreover, those bodies 
should not be used as forums for addressing disagreements 
which, precisely, could be resolved through active and ef-
fective participation in the bodies that had been set up for 
that purpose. She thanked the speakers who had acknowl-
edged the action taken by the Government to make pro-
gress regarding compliance with the Convention and also 
expressed gratitude for the technical cooperation received 
from the Office. 

SERBIA (ratification: 2005) 

A Government representative indicated that social dia-
logue at the national level was a tripartite process between 
representatives of employers, workers and the Govern-
ment, and that collective bargaining and the work of social 
and economic councils were the most important forms of 
social dialogue. The foundation of social dialogue had been 
set out in the Labour Code, primarily with respect to the 
establishment of trade unions and employers’ associations, 
as well as the method of and requirements for determining 
their representativeness. The establishment of the Social 
and Economic Council of the Republic of Serbia (SEC) in 
2004 had created the conditions for a more successful so-
cial dialogue at the national level. Social dialogue was pro-
moted by regular staff meetings and the SEC sessions. Four 
sessions of the SEC had been held in 2018, and eight in 
2017. With respect to the remarks made by the social part-
ners that draft laws had not been submitted for consulta-
tions, the speaker explained that in 2017, the following 
laws and other acts, which had been prepared by the Min-
istry of Labour, Employment, Veteran and Social Affairs 
(the Ministry of Labour), had been communicated to the 
SEC for its consideration and opinion: (1) the Draft Law 
on Amending the Law on Peaceful Settlement of Labour 
Disputes; (2) the Draft Law on Amending the Labour 
Code; (3) the Proposal for a Rulebook on Amending the 
Rulebook on previous and periodical medical examina-
tions of employees in employment at increased risk; and 
(4) the Proposal for a Rulebook on acquiring new 
knowledge relating to occupational health and safety. In 
addition, also in 2017, the following draft laws prepared by 
the Ministry of State Administration and Local Self-Gov-
ernment had been considered by the SEC: (1) the Draft 
Law on Salaries of Civil Servants and State Employees in 
Autonomous Province Authorities and Local Government 
Units; (2) the Draft Law on Employees in the Public Ser-
vice; and (3) the Draft Law on Amending the Public Sector 
Wage System Law. Apart from the SEC established at the 
national level, there were social and economic councils at 
the level of the autonomous territories and the local gov-
ernment. There were 19 councils in the registry maintained 
by the Ministry of Labour. One of the most important 
forms of social dialogue was collective bargaining. The 
amendments to the Labour Code made in July 2014 aimed 
to encourage social dialogue and collective bargaining for 
the purpose of concluding collective agreements at all lev-
els (enterprise, industry, local government unit, as well as 
at the national level). Government representatives were in-
volved in the negotiation procedures for collective agree-
ments covering public enterprises and corporations funded 
by the Republic, and for special collective agreements for 
public enterprises and public services. Seventeen special 
collective agreements and five collective agreements cov-
ering economic sectors were currently registered by the 
Ministry of Labour and published in the Official Gazette. 
For instance, special collective agreements had been con-
cluded covering institutions in the areas of health, culture 
and social protection; employees in elementary and sec-

ondary schools and student homes; police officers; state au-
thorities; and pre-school institutions. Collective agree-
ments covering economic sectors had been concluded for 
such industries as: chemistry and non-metals; agriculture, 
food, tobacco and water management; construction and 
construction materials; and road maintenance. 

With respect to the observation that the social partners 
were excluded from the process of drafting labour and so-
cial legislation, the speaker reiterated that social dialogue 
was a very important part of the law-drafting process. In 
line with the Government’s workplan for 2016–18, a legal 
framework on strike and peaceful settlement of labour dis-
putes was in the process of development. The working 
group had consisted of representatives of trade unions and 
of employers’ associations at national level and members 
of the SEC. At the session on 28 December 2017, the Gov-
ernment had finalized a draft Bill on Amending the Law on 
Peaceful Settlement of Labour Disputes, and had commu-
nicated it to the National Assembly for adoption. Public 
discussion on the Draft Law on Strikes had been finalized 
on 10 May 2018, and further activities had been undertaken 
for this Bill to be adopted by the Government. In response 
to the observations made by the social partners that the 
Representativeness Committee had ceased to function in 
May 2017, the speaker stated that since the new Govern-
ment had been formed on 29 June 2017, new Government 
representatives to the Committee had to be nominated by 
the Ministry of Education, Science and Technological De-
velopment, the Ministry of Labour and the Ministry of 
Health. Following nominations on 19 April 2018, the Rep-
resentativeness Committee had held its first session on 7 
May 2018. With respect to the observations made by the 
social partners that no consultations on international labour 
standards had taken place, she stated that such consulta-
tions had been regularly held. The most obvious example 
of the consultation results was the ratification of the Ma-
ternity Protection Convention, 2000 (No. 183). This Con-
vention had been ratified after the meeting between the 
Government representatives and the trade union represent-
atives. The ratification procedure had started at the initia-
tive of the Trade Union Confederation “Nezavisnost”, with 
the support of the Confederation of Autonomous Trade Un-
ions of Serbia, and employers’ associations. All reports on 
the implementation of ILO Conventions had been regularly 
communicated to the social partners on a yearly basis for 
their opinion and comments. All comments received were 
forwarded to the ILO by the Government in a timely man-
ner. In order to prepare the delegation of the Republic of 
Serbia to the International Labour Conference, the Govern-
ment had delivered the following documents to the SEC: 
the invitation letter, information on the Conference and the 
guidelines for participation and a request to the SEC to 
transmit to the Government information on the social part-
ners’ delegates to the Conference. Furthermore, the Gov-
ernment had delivered the following ILO documents to the 
social partners: the text of the newly adopted Employment 
and Decent Work for Peace and Resilience Recommenda-
tion, 2017 (No. 205); and a questionnaire on the implemen-
tation of the Social Protection Floors Recommendation, 
2012 (No. 202). The SEC had met twice, in March and 
April 2018, concerning the participation in the Interna-
tional Labour Conference. 

The Worker members recalled the need to organize social 
dialogue effectively to cover all of the problems that could 
arise in the context of the implementation of international 
labour instruments. Indeed, social dialogue was present in 
a cross-cutting manner in all ILO instruments, and particu-
larly in the present Convention, which directly addressed 
the question of social dialogue within the context of tripar-
tite consultation relating to international labour standards. 
The Convention benefited from broad support from ILO 
member States, as it had so far received 140 ratifications. 
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They recalled that a ratification campaign had been 
launched with the aim of achieving universal ratification of 
the Convention for the ILO Centenary. States which had 
not yet done so should initiate the process to ratify the Con-
vention. Indeed, while the ratification of the Convention 
was essential, compliance with it in law and practice was 
just as important. The application by Serbia of the Conven-
tion which it had ratified in 2005 had been problematic. As 
it was a relatively recent ratification, the failings were per-
haps due to the relatively short period for which the Con-
vention had been in force in the country. It appeared diffi-
cult to find an echo in Serbia of the Convention, which set 
out fundamental principles of social dialogue. According 
to the social partners, in practice social dialogue had been 
reduced to the strict minimum at all levels. Although the 
Convention was intended to promote effective tripartite 
consultation, it was clear that this was far from being the 
case in Serbia at present. It was not by reducing social dia-
logue to a minimum that effective consultations could be 
established in accordance with the requirements of the 
Convention. In that regard, the social partners reported 
that, in general, draft legislation on social and labour issues 
was not always submitted to the competent consultation 
mechanism. It was difficult to imagine how it could be oth-
erwise for all of the items that had to be submitted for con-
sultation with the social partners under Article 5 of the 
Convention. In practice, all draft legislation was submitted 
directly to the Legislative Assembly without any prior con-
sultation in the competent tripartite advisory body. Article 
2(1) of the Convention provided that each member State 
should undertake to establish procedures to ensure effec-
tive consultation, but this did not appear to be the case in 
Serbia. If the Government needed to establish or re-estab-
lish such procedures, it would need to consult the repre-
sentative organizations of workers and employers in this 
regard, in accordance with Article 2(2) of the Convention. 
In this respect, the representative organizations of workers 
indicated that their representative was no longer allowed to 
participate in the drafting of legislative texts in the field of 
social and labour legislation. This situation was com-
pounded by the lack of dialogue with the social partners, 
particularly with workers’ organizations. A Representa-
tiveness Committee had been established to determine the 
representativeness of workers’ and employers’ organiza-
tions, but had ceased functioning in May 2017. According 
to the social partners, the non-functioning of the above 
Committee had strongly affected social dialogue in that the 
Government was now determining the representativeness 
of organizations. The decisions taken by the Government 
in relation to representativeness were adopted without con-
sulting the Committee. It was evident that this procedure, 
probably applied in response to the non-functioning of the 
competent body, should have been the subject of consulta-
tion with the social partners. 

Contrary to Article 5(2), no schedule appeared to have 
been determined in consultation with the social partners in 
order to ensure tripartite consultation at regular intervals on 
the matters covered by the Convention. The absence of reg-
ular consultations meant that, in practice, consultations 
were held too late, or not at all. The Government should 
therefore be called upon to review the applicable proce-
dures, in dialogue with the social partners. In light of the 
difficulties observed, it would appear to be useful for the 
Government to invite the competent authority to produce 
an annual report on the working of the consultation proce-
dures, in accordance with Article 6 of the Convention. It 
was the responsibility of the Government to ensure that the 
competent authority had all the necessary resources for the 
preparation of the report. The report would make an assess-
ment of the situation and would provide a basis for review-
ing all of the elements which were paralysing social dia-
logue in the country. Serbia was already benefiting from an 

ILO technical assistance programme, which was intended 
to strengthen the capacities of the competent authority in 
relation to tripartite consultation. It was important to assess 
the progress achieved in their context and to encourage re-
course to such assistance. A tripartite workshop had also 
been organized by the ILO in Belgrade in 2017 to train the 
tripartite partners on the implementation of the Conven-
tion. Despite this assistance, it was clear from the com-
ments of the Committee of Experts that there remained 
many shortcomings in the application of the Convention. 
The Worker members considered that the situation could 
be improved significantly if the Government made efforts 
to this end. The measures that needed to be taken to resolve 
the difficulties noted and re-establish effective tripartite 
consultation were not excessively complex and required 
only a minimum of political will. 

The Employer members emphasized the importance of 
States complying with this governance Convention. Serbia 
had ratified the Convention on 13 May 2005 and, to date, 
the Committee of Experts had already issued seven com-
ments, the last three dating from 2012, 2015 and 2017. In 
2001, the SEC had been created as a tripartite advisory 
body. The legislation provided for the representation of the 
social partners and the Government on an equal footing. 
The SEC therefore appeared to be the competent national 
authority par excellence to assume an advisory role on ILO 
instruments. It seemed, however, to be well established that 
it was rarely consulted by the authorities, particularly with 
regard to the obligations laid down in the Convention. The 
content, procedure, time limits for consultation, outcome 
and frequency of the consultations were clearly still posing 
problems. The Employer members had expressed their 
concern with regard to the comments of the Committee of 
Experts. Having taken note of the Government’s explana-
tions, they considered that specific action was needed to 
apply the Convention at the national level.  

The Employer members attached great importance to the 
Convention, given that, as stated in the ILO Constitution, 
tripartism was one of the pillars of the Organization. It was 
what distinguished the ILO from other international organ-
izations. The Convention had the merit of flexibility, leav-
ing it to national practice to determine the nature as well as 
the form of consultation procedures. Very different tripar-
tite consultation procedures and methods could therefore 
satisfy the aims of the Convention. Nevertheless, to be 
meaningful, consultations must not be simply a matter of 
form, but should command the full attention of representa-
tive employers’ and workers’ organizations so as to assist 
the Government in decision-making. In that respect, tripar-
tism was not an easy road to travel. It required appropriate 
means of keeping organizations informed so that they had 
a sufficient basis for consultation, the exchange of infor-
mation on different points of view and the settlement of 
disputes, taking into account the positions of the social 
partners before any final decision was made. It was essen-
tial for final Government decisions concerning their obli-
gations towards the ILO to take into account the points of 
view expressed by employers and workers. Article 5(2) of 
the Convention provided that consultations should be held 
at least once a year. It was difficult to envisage consulta-
tions being held less frequently, bearing in mind the diver-
sity of issues warranting consultation at different times of 
the year. However, Governments were under no obligation 
to publish annual reports on how the procedure was func-
tioning; they were required to hold consultations on 
whether such a report was appropriate. That being said, the 
burden of government reporting obligations was heavy and 
sometimes delayed or reduced the time available for tripar-
tite consultation, or even prevented consultations from tak-
ing place within the time limits. The Employer members 
supported any initiative that eased the administrative bur-
den of governments, while maintaining the quality of the 
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information they communicated. Such rationalization 
would facilitate the holding of tripartite consultations. 
With regard to the observations made by the Committee of 
Experts, the Employer members recalled that tripartite con-
sultations by the Government could not be confined to draft 
legal texts or a purely formal consultation. It was not 
enough to organize the travel for employer and worker del-
egates to participate in the International Labour Confer-
ence, nor to provide them pro forma, selectively or at the 
last minute with general notes that were not conducive to 
meaningful consultation. Instead, a basic process of effec-
tive consultation needed to be established. Certain issues 
examined by the Committee of Experts had been raised on 
many occasions. It was therefore important for the Govern-
ment to provide full, detailed and useful information in 
writing on the effective functioning of the SEC. 

The Worker member of Serbia indicated that the Law on 
the Social and Economic Council had defined the SEC as 
an independent body, composed of representatives of the 
Government, representative employers’ associations and 
representative trade unions. Pursuant to the Law, the SEC 
should take positions on issues such as development and 
improvement of collective bargaining, impact of economic 
policy and measures for its implementation with regard to 
social development and stability, employment policy, 
wage and price policies, competition and productivity, pri-
vatization and other structural adjustment issues, protec-
tion of working and living conditions, education and voca-
tional training, health care and social welfare, demographic 
trends and other issues. These positions should be taken by 
consensus of the members of the SEC. Regarding the im-
plementation of the Convention, the speaker regretted that 
draft laws in the area of labour and social legislation or 
those that regulated the right to work were not submitted to 
the SEC for review. Instead, the Government had directly 
submitted these bills to the National Assembly. In the 
course of 2017, 18 bills had been submitted to the National 
Assembly without having first consulted the SEC. With re-
spect to representativeness, the speaker indicated that, pur-
suant to section 224 of the Labour Code, representativeness 
of a trade union at national level was determined by the 
Minister on the recommendation of the Representativeness 
Committee. The Committee should be composed of three 
representatives of each group: the Government; the trade 
unions; and the employers’ organizations. The Committee 
had ceased to function from May 2017 to April 2018, due 
to the Government’s failure to nominate its representatives. 
Moreover, section 229 of the Labour Code had been 
amended in July 2014, to provide that the Representative-
ness Committee could only operate and adopt proposals if 
at least two-thirds of its members were present at the meet-
ing (prior to the amendment all decisions had to be taken 
by consensus). As a result, the representative trade union, 
as one of the social partners, did not have equal status in 
the Committee, since the Government, together with the 
representative employers’ organizations, could make deci-
sions and proposals even without the trade union, which 
was contrary to the Convention. Pursuant to section 229(7) 
of the Labour Code, as amended, the Government had 
taken over the determination of representativeness, as the 
Minister could take decisions in this regard without seek-
ing the Representativeness Committee’s views. With re-
gard to sectoral collective agreements, he regretted that 
these were non-existent in the industrial sector. Moreover, 
those that were signed were not implemented or failed to 
obtain approval for extending its application. The speaker 
added that there were no employers’ organizations in Ser-
bia that met the representativeness requirement prescribed 
by the Labour Code as amended (more than 50 per cent of 
employees in a specific sector), and collective agreements 
could not be implemented without extending its applica-
tion. The speaker therefore called on the Government to: 

(i) introduce a provision in its Rules of Procedure to the 
effect that a draft law could not be submitted to the Gov-
ernment for review unless it was accompanied by an opin-
ion of the SEC; and (ii) ensure the full implementation of 
the Convention through an amendment of the relevant 
laws.  

The Employer member of Serbia highlighted that the Con-
vention called for “effective consultations” for the purpose 
of exchanging opinions before the Government took a final 
decision. The Serbian Association of Employers (SAE) 
had never been provided with information regarding the 
majority of the topics covered by the Convention. There 
had been no exchange of opinions or consultations with 
employers. For example, the Convention had been ratified 
by Serbia in 2005, and since then, six additional Conven-
tions had been ratified without consulting the social part-
ners on the benefits of ratification, the improvements ex-
pected, or the changes required in national legislation. The 
laws related to ratification were submitted directly to the 
National Assembly. Hence, the employers were not given 
the opportunity to express their opinion on matters con-
cerning ILO activities. The allocation of sufficient time to 
examine the information provided was also an important 
element. The Government’s requests for comments from 
the workers’ and employers’ organizations on ratified Con-
ventions were usually accompanied by an extremely short 
deadline for within which to reply. In response to com-
plaints made by the social partners in this regard, the Gov-
ernment had introduced the practice of approving addi-
tional time where requested. Subsequently, the Govern-
ment had stopped requesting comments. In 2017, bearing 
in mind the deadline set by the ILO, the SAE had prepared 
its comments in a timely manner and had sent them directly 
to the ILO. The scope of issues that should be subject to 
tripartite consultations had been selectively implemented. 
The Government’s comments on proposed texts to be dis-
cussed by the Conference were in the form of a document 
called “Platform”. However, this document contained only 
general notes and short descriptions about the Conference 
agenda and the relevant committees, without including any 
remarks on the Government’s position regarding any issue 
on the agenda. There was nothing to comment on or add to. 
This year’s Platform had been received by the social part-
ners only on 25 May 2018, and no information had been 
included about Serbia being on the preliminary list of cases 
to be discussed by the Committee. The Conference was put 
on the agenda of the SEC, the national tripartite body, but 
only for formal approval of the composition of the delega-
tion. Furthermore, there had been no requests for consulta-
tion from the Government on the denunciation of ratified 
Conventions, even in the case of automatic denunciation, 
for example, when the Maritime Labour Convention 
(MLC, 2006), had been ratified in 2006. There had been no 
consultations on examining non-ratified Conventions or 
Recommendations to which effect had not yet been given. 
With regard to reports on ratified and non-ratified Conven-
tions, apart from the typically short deadline, which could 
occur during the holiday season, the speaker was not aware 
of any “questions arising out of reports to be made” to the 
Office, as required under Article 5(d) of the Convention. 
The employers had never been given the opportunity to 
read all of the comments provided by the Government, 
trade unions and employers in one document. In addition, 
they had never received the final copies of the reports that 
had been sent to the ILO, either on ratified or on non-rati-
fied Conventions, pursuant to article 23, paragraph 2, of the 
ILO Constitution. Furthermore, no consultations had ever 
been held after the Conference, related to the Conference 
Committees’ conclusions and decisions, not even when 
Serbia had been the subject of the discussion. In 2017, the 
SAE had filed a complaint to the Credentials Committee. 
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However, a discussion on the Credential Committee’s re-
quest to the Government to act in accordance with the ILO 
Constitution had taken place only upon the employers’ in-
itiative, during a meeting of the SEC. The Government’s 
comments had revealed that it had not taken the request 
into consideration, and that it did not intend to do so in the 
future. 

The nature and form of consultations would have to be 
determined according to national practice. As the Tripartite 
Consultation (Activities of the International Labour Organ-
isation) Recommendation, 1976 (No. 152), explained in 
more detail, the Government was free to organize consul-
tations in the most time-efficient and non-bureaucratic 
manner, taking into consideration cost-effectiveness. Con-
sultations would have to be related to ILO standards, be 
effective and be held before a decision could be taken, and 
should take place at least once a year. In Serbia, there was 
a national tripartite body with an equal representation of 
government, trade unions and employers, the SEC, which 
had been established in 2001 based on an agreement signed 
by all three social partners. The SEC’s purpose was to en-
able the development of tripartite dialogue at the national 
level. Considering the purpose and composition of the 
SEC, the speaker believed that it should be considered as 
the body where the discussions and consultations should be 
taking place among the social partners, in line with the 
Convention, and should not be used only for the formal ap-
proval of the composition of the delegation to the Confer-
ence. With regard to the absence of determined intervals 
for consultations on issues related to the Convention, the 
administrative capacity of all three constituents did not cor-
respond to the scope and variety of their tasks. For this rea-
son, it would be useful to establish such intervals. This 
would enable sufficient time for planning and preparation, 
particularly bearing in mind that, on the one hand, the re-
porting cycle and deadlines introduced by the ILO, as well 
as the items on the Conference agenda, were well known 
in advance and, on the other hand, that the SEC met on a 
regular basis. Serbia was fully equipped with an excellent 
framework to implement the Convention and Recommen-
dation No. 152, but there was a lack of will to use this 
framework. 

The Worker member of Sweden, speaking on behalf of the 
Worker members of the Nordic countries and the United 
Kingdom, highlighted the importance of tripartite consul-
tations, which enabled the full inclusion of workers’ and 
employers’ representatives in legislative processes and in 
the implementation of international labour standards. Tri-
partite consultations, as set out in the Convention, were the 
cornerstone of the ILO and its supervisory mechanisms. 
Tripartite consultations could take place in various forms, 
but had to meet the preconditions established in the country 
concerned. The speaker referred to the European Economic 
and Social Committee (EESC), a European Union (EU) ad-
visory body made up of representatives of workers’ and 
employers’ organizations, which delivered opinions on rel-
evant EU legislative projects and policy initiatives. More-
over, one of the priorities of the EU was to promote social 
dialogue, as evidenced by the European Pillar of Social 
Rights, which included the promotion of social dialogue 
among its 20 principles. According to this pillar, social 
partners had to be consulted on the design and implemen-
tation of economic, employment and social policies, and 
were encouraged to negotiate and conclude collective 
agreements. In this context, the EU had identified closer 
cooperation with the Western Balkans, including Serbia, as 
one of its priorities. Serbia had recently committed to such 
closer cooperation as part of the measures taken toward EU 
accession. Highlighting that social dialogue was one of the 
fundamental values of the EU, the speaker urged the Gov-
ernment to comply with international labour standards, 

particularly this Convention, thus demonstrating its true 
commitment in practice. 

An observer representing Education International (EI) re-
called that the Convention lay at the heart of tripartism. The 
Teachers’ Union of Serbia (TUS) was affiliated to Educa-
tion International and wanted the claims and expectations 
of its members to be taken into account in collective bar-
gaining. Collective agreements had been concluded in all 
education sectors, apart from higher education where bar-
gaining had begun in 2015 and had not yet been concluded. 
Higher education teachers did not therefore enjoy the same 
rights as their colleagues. The situation was problematic 
from the point of view of democracy and equality. Accord-
ing to the TUS, various ministers involved in the negotia-
tions were obstructing the agreements, namely the Minister 
of Education and the Ministers of Labour and Finance, who 
had referred to financial difficulties. However, high-qual-
ity education was vital to economic and social development 
and required State investment, as recognized in the 1966 
and 1997 ILO/UNESCO recommendations. Furthermore, 
the TUS had not been consulted on various draft laws. That 
had been the case, for example, with the Education Act 
adopted at the end of 2017. Teachers’ trade unions had 
been consulted initially, and then excluded from negotia-
tions. They had also been excluded from discussions on the 
reform of the school system, despite the inevitable conse-
quences on the status and rights of the staff. In fact, the 
majority of teachers were employed under precarious con-
ditions, especially on short-term contracts. Teachers’ sala-
ries had been reduced by 10 per cent in 2014 and, although 
they had increased since that time, they remained 16 per 
cent below the national average. With regard to the Bill on 
the right to strike, the TUS regretted that its voice had not 
been heard and questioned the functioning of the Social 
and Economic Council and the Representativeness Com-
mittee, which had not been operational since May 2017. 
Similarly, the TUS was concerned at the criteria estab-
lished by the Government to assess representativeness. In 
conclusion, she called for full and permanent dialogue to 
be restored with the TUS so that its voice could be heard 
on those issues on an equal footing with other parties. 

The Government representative thanked all participants 
in the discussion for their comments and indicated that the 
Government had already tackled most of the issues that had 
been mentioned. A new meeting of the Representativeness 
Committee, the authority responsible for determining the 
representativeness of workers’ and employers’ organiza-
tions, would be held on 6 June 2018. Referring to the inter-
vention of the Worker member of Serbia in relation to a 
law in the field of education, the speaker stated that she was 
not in a position to provide concrete answers at this time, 
but that the Government would provide information on this 
matter in its next report under article 22 of the ILO Consti-
tution, or in a separate letter to the ILO. The next report on 
the application of the Convention would contain a copy of 
the request that had been sent to the social partners. The 
Ministry of Labour, which was the authority responsible 
for drafting the report, would do its best to respond to all 
comments made by the Committee of Experts. 

The Employer members reiterated that tripartism was one 
of the pillars of the ILO. It was fundamental for tripartism 
to be implemented effectively at the national and interna-
tional levels. If a government was envisaging the ratifica-
tion of an ILO Convention, it should examine not only its 
own capacity to implement the Convention in law and 
practice at the national level, but also its capacity to fulfil 
the administrative obligations arising out of ratification, 
particularly those relating to reporting on the implementa-
tion of the Convention and the related tripartite consulta-
tions. Taking into account this administrative burden, gov-
ernments were, however, free to organize the consultations 
in the most effective manner possible to avoid unnecessary 
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bureaucracy, on condition that the following requirements 
of the Convention were respected: (i) the consultations had 
to cover all ILO standards, as indicated in Article 5(1), but 
there was no obligation under the Convention to consult the 
social partners on general economic and social matters; 
(ii) under Article 2(1), the consultations needed to be ef-
fective, or in other words be organized in such a way that 
the views of the respective organizations were taken into 
consideration by the Government before it took any deci-
sions; and (iii) pursuant to Article 5(2), tripartite consulta-
tions should be held at least once a year. Having taken due 
note of the explanations provided by the Government, the 
Employer members recommended that the national author-
ities take the necessary and appropriate measures to ensure 
effective and efficient tripartite consultations with the na-
tional social partners, as required by the Convention. More 
specifically, they called on the Government to: (i) take the 
necessary measures to ensure meaningful, effective and 
timely consultations on all the questions covered by the 
Convention; (ii) take the opportunity offered by the exist-
ing tripartite social dialogue body, the SEC, to organize the 
tripartite consultations required by the Convention, without 
having to establish other bodies; and (iii) provide in writing 
all relevant information on the outcome of such tripartite 
consultations. Finally, they called on the Government to 
continue availing itself of ILO technical assistance in rela-
tion to their recommendations. 

The Worker members thanked the Government repre-
sentative for the information provided to the Committee. It 
was essential for the Government to take decisive measures 
to bring its law and practice into line with the Convention. 
While the ILO had set the objective of achieving universal 
ratification of the Convention, the Government’s concern 
lay elsewhere: that of ensuring the respect and effective ap-
plication of the Convention. Indeed, the recommendations 
made to the Government could easily be implemented if 
the political will existed. The Government should establish 
or re-establish procedures to hold effective consultations 
between its representatives and the social partners, partic-
ularly within the SEC. It was essential to hold consultations 
with the social partners with a view to establishing or re-
establishing such procedures so that they could express 
their views. In that regard, it was important for the Repre-
sentativeness Committee to resume its activities so that it 
could discuss issues of representativeness and advise the 
Government accordingly. The Government could not, 
without the advice of an independent body, make valid de-
cisions on the representativeness of organizations. This sit-
uation could not continue. The Worker members wel-
comed the Government’s indication that the Committee 
had held its first meeting on 7 May 2018, following the ap-
pointment of the Government representatives. The Govern-
ment was invited to ensure the operation of the Committee 
in future, even if a new government was being formed. It 
was also important for the Government to ensure that reg-
ular consultations were established or re-established on the 
items covered by Article 5(1)(a) to (e) of the Convention 
and to establish an annual schedule for the tripartite con-
sultations. A report on the situation, as provided for in Ar-
ticle 6 of the Convention, could inform the Government 
and the social partners with regard to compliance with the 
procedures set out in the Convention. The Government was 
requested to make every effort to ensure that the SEC had 
the resources to produce such a report. As the Government 
had benefited from an ILO technical assistance programme 
(the ESAP Project), it should also report on the progress 
achieved by the programme. Following that such an assess-
ment, and in view of the persistent difficulties in the imple-
mentation of the Convention, the Worker members called 
on the Government to participate more actively in the tech-
nical assistance programme.  

Conclusions 

The Committee took note of the oral statements made by 

the Government. 
Taking into account the Government’s submissions and the 

discussion that followed, the Committee recommends that the 

national authorities take the necessary and appropriate 
measures to ensure effective and efficient tripartite consulta-
tion of the national social partners in implementation of Con-

vention No. 144. It further recommends the Government to: 

■ take the necessary steps to ensure that meaningful, ef-

fective and timely consultations on matters concerning 

international labour standards take place including 

within the framework of the Social and Economic Coun-

cil of the Republic of Serbia; and 

■ report on the issues discussed and the frequency of tri-

partite consultations to the Committee of Experts before 

its November 2018 session. 
The Committee invites the Government to avail itself of 

ILO technical assistance in relation to these conclusions. 

Worst Forms of Child Labour Convention, 1999 (No. 182) 

SAMOA (ratification: 2008) 

The representative of the Secretary-General informed the 
Committee that the delegation of Samoa was not accredited 
to the Conference this year. The Government had sent a 
communication to the Committee of Experts relating to its 
compliance with Convention No. 182 in which it also ex-
plained that the absence of its delegation at the 107th Ses-
sion of the International Labour Conference was due to fi-
nancial difficulties. The Government also communicated 
its commitment to provide a full report to the Committee 
of Experts by the end of August 2018. 

The Chairperson of the Committee announced that, as 
specified in Part VII of document D.1, on the last day of 
the discussion of individual cases, the Committee dealt 
with the cases in which governments had not responded to 
the invitation of being before the Committee. The refusal 
by a government to participate in the work of the Commit-
tee was a significant obstacle to the attainment of the core 
objectives of the International Labour Organization. In the 
case of governments that were not present at the Confer-
ence, the Committee would not discuss the substance of the 
case, but would draw attention in its report to the im-
portance of the questions raised. In such a situation, a par-
ticular emphasis would be put on the measures to be taken 
to resume dialogue. 

The Worker members expressed regret at the absence of 
the Government delegation at the current session of the 
Conference, which prevented the Committee’s examina-
tion of the case. Governments’ participation at the Confer-
ence was essential to the effective functioning of the ILO 
supervisory system. The Worker members highlighted the 
key aspects of the Committee of Experts’ comments that 
required follow-up action by the Government to redress the 
situation of child labour in the country. An ILO pilot study 
had revealed that around 38 per cent of child labour in Sa-
moa was performed by under 15-year-olds, which compro-
mised children’s development and called into question the 
Government’s capacity and commitment to address the 
worst forms of child labour. Child protection laws were in-
adequate and the absence of any protection for young per-
sons between 16 and 18 years put them at particular risk of 
exploitation. Institutions for the protection of children did 
not function properly and legislative reforms had stalled. 
The legislative process had not advanced, for example, for 
bills drafted in accordance with the Optional Protocols to 
the United Nations Convention on the Rights of the Child, 
which the Government had ratified in 2016. More needed 
to be done to address the concerns regarding the worst 
forms of child labour. The Worker members urged the 
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Government to provide a detailed report on the application 
of the Convention to the Committee of Experts at its next 
session. The Government should avail itself of ILO tech-
nical assistance to comply with its reporting obligations 
and tackle the worst forms of child labour. 

The Employer members echoed the Worker members’ 
statement and expressed regret that the Government had 
not attended the Conference. Non-compliance with the 
Convention was a serious concern and the Committee of 
Experts had identified three main aspects in that regard: the 
disparity between the ratifications of the Optional Proto-
cols to the United Nations Convention on the Rights of the 

Child and the real protection of children in the country; the 
absence of a list of hazardous work in which the employ-
ment of young persons is prohibited; and the prevalence of 
under 15-year-olds exploited as street vendors and sub-
jected to other abusive practices. The Government’s failure 
to submit replies to those issues to the Committee, irrespec-
tive of its absence, was a matter of deep concern. The Em-
ployer members urged the Government to provide replies 
and commit to participating fully at the next session of the 
International Labour Conference. 
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The table published in the Report of the Committee of Experts, page 615, should be brought up 
to date in the following manner: 

Note:   First reports are indicated in parentheses. 

Paragraph numbers indicate a modification in the lists of countries mentioned 
in Part One (General Report) of the Report of the Committee of Experts. 

 

Albania 11 reports requested 
 

 

(Paragraph 34) 

· All reports received: Conventions Nos. 29, 97, 102, 105, 122, 138, 143, 168, 176, 181, 182 

Bahamas 10 reports requested 
 

 

(Paragraph 34) 

· 9 reports received: Conventions Nos. 12, 17, 19, 29, 42, 97, 105, 138, 182 

· 1 report not received: Convention No. MLC 

Belize 30 reports requested 
 

 

(Paragraph 28) 

· 15 reports received: Conventions Nos. 11, 12, 26, 42, 81, 87, 94, 95, 98, 99, 108, 135, 141, 
144, 151 

· 15 reports not received: Conventions Nos. 19, 29, 88, 97, 100, 105, 111, 115, 138, 150, 154, 
155, 156, 182, (MLC) 

Burundi 14 reports requested 
 

 

· 13 reports received: Conventions Nos. 1, 12, 17, 19, 29, 42, 62, 64, 90, 101, 105, 138, 182 

· 1 report not received: Convention No. 27 

Cabo Verde 10 reports requested 
 

 

· 7 reports received: Conventions Nos. 29, 87, 98, 105, 138, 182, (MLC) 

· 3 reports not received: Conventions Nos. 17, 19, 118 

China 7 reports requested 
 

 

· All reports received: Conventions Nos. 19, 27, 32, 122, 138, 182, (MLC) 

Croatia 31 reports requested 
 

 

· 26 reports received: Conventions Nos. 11, 12, 13, 14, 19, 24, 25, 27, 29, 45, 87, 90, 100, 102, 
103, 105, 111, 113, 119, 121, 122, 132, 138, 148, 155, 161 

· 5 reports not received: Conventions Nos. 32, 98, 106, 156, 182 

Democratic Republic of the Congo 27 reports requested 
 

 

(Paragraph 34) 

· 19 reports received: Conventions Nos. 11, 12, 19, 26, 29, 62, 81, 87, 88, 98, 100, 102, 105, 
111, 118, 121, 135, 138, 182 

· 8 reports not received: Conventions Nos. 27, 94, 95, 119, 120, 144, 150, 158 

Eritrea 7 reports requested 
 

 

(Paragraph 34) 

· 4 reports received: Conventions Nos. 87, 98, 100, 111 

· 3 reports not received: Conventions Nos. 29, 105, 138 

Appendix I. Table of Reports on ratified Conventions due for 2017 and 
received since the last session of the CEACR (as of 8 June 2018) 

 

(articles 22 and 35 of the Constitution) 
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Estonia 6 reports requested 
 

 

(Paragraph 34) 

· All reports received: Conventions Nos. 27, 29, 105, 122, 138, 182 

France 16 reports requested 
 

 

· 15 reports received: Conventions Nos. 11, 12, 27, 29, 36, 97, 105, 122, 124, 138, 141, 152, 
(181), 182, MLC 

· 1 report not received: Convention No. 137 

Germany 8 reports requested 
 

 

· All reports received: Conventions Nos. 27, 81, 87, 97, 98, 129, 152, MLC 

Greece 21 reports requested 
 

 

· All reports received: Conventions Nos. 11, 17, 19, 27, 42, 77, 78, 81, 87, 90, 95, 98, 100, 102, 
111, 122, 124, 126, 141, 156, 160 

Ireland 13 reports requested 
 

 

· 10 reports received: Conventions Nos. 11, 27, 32, 100, 111, 121, 122, 139, (MLC), (189) 

· 3 reports not received: Conventions Nos. 81, 87, 98 

Italy 9 reports requested 
 

 

(Paragraph 34) 

· All reports received: Conventions Nos. 27, 81, 87, 97, 98, 129, 137, 143, 152 

Jamaica 8 reports requested 
 

 

(Paragraph 34) 

· 6 reports received: Conventions Nos. 11, 19, 81, 87, 98, 152 

· 2 reports not received: Conventions Nos. 94, 97 

Lao People's Democratic Republic 8 reports requested 
 

 

· 7 reports received: Conventions Nos. 29, 100, 111, 138, 144, (171), 182 

· 1 report not received: Convention No. 6 

Lebanon 15 reports requested 
 

 

· 14 reports received: Conventions Nos. 17, 19, 59, 77, 78, 90, 95, 98, 100, 111, 122, 131, 150, 
152 

· 1 report not received: Convention No. 81 

Libya 10 reports requested 
 

 

(Paragraph 34) 

· 8 reports received: Conventions Nos. 81, 87, 95, 98, 102, 118, 121, 131 

· 2 reports not received: Conventions Nos. 53, 130 

Madagascar 12 reports requested 
 

 

(Paragraph 34) 

· All reports received: Conventions Nos. 6, 26, 81, 87, 88, 95, 97, 98, 124, 129, 159, 173 

Malawi 18 reports requested 
 

 

· 9 reports received: Conventions Nos. 11, 12, 19, 87, 98, 100, 111, 158, 159 

· 9 reports not received: Conventions Nos. 26, 45, 81, 97, 99, 129, 144, 150, 182 

Mexico 15 reports requested 
 

 

· All reports received: Conventions Nos. 27, 87, 90, 95, 100, 102, 111, 123, 124, 131, 134, 
(138), 152, 155, 173 

Nepal 4 reports requested 
 

 

· All reports received: Conventions Nos. 98, 100, 111, 131 
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Netherlands - Aruba 15 reports requested 
 

 

(Paragraph 34) 

· 12 reports received: Conventions Nos. 17, 25, 81, 87, 90, 95, 113, 114, 118, 121, 122, 131 

· 3 reports not received: Conventions Nos. 94, 140, 142 

Netherlands - Curaçao 8 reports requested 
 

 

(Paragraph 34) 

· All reports received: Conventions Nos. 10, 33, 81, 87, 90, 94, 95, (MLC) 

Pakistan 7 reports requested 
 

 

(Paragraph 34) 

· All reports received: Conventions Nos. 27, 32, 90, 98, 100, 111, 144 

Paraguay 12 reports requested 
 

 

· All reports received: Conventions Nos. 26, 59, 77, 78, 79, 90, 95, 99, 100, 111, 123, 124 

Rwanda 17 reports requested 
 

 

· 16 reports received: Conventions Nos. 11, 12, 17, 19, 26, 29, 81, 87, 94, 100, 105, 111, 118, 
123, 138, 182 

· 1 report not received: Convention No. 42 

Saint Vincent and the Grenadines 19 reports requested 
 

 

(Paragraph 28) 

· 1 report received: Convention No. (102) 

· 18 reports not received: Conventions Nos. 11, 12, 19, 26, 29, 81, 94, 95, 100, 105, 108, 111, 
122, 129, 138, 144, 182, (MLC) 

San Marino 19 reports requested 
 

 

(Paragraph 34) 

· 5 reports received: Conventions Nos. 100, 103, 111, 143, 150 

· 14 reports not received: Conventions Nos. 29, 105, 119, 138, 140, 142, 144, 148, 151, 156, 
159, 160, 161, 182 

Slovenia 17 reports requested 
 

 

· All reports received: Conventions Nos. 27, 29, 32, 90, 95, 97, 100, 105, 111, 114, 131, 143, 
144, 156, 173, 182, (187) 

The former Yugoslav Republic of Macedonia 10 reports requested 
 

 

(Paragraph 34) 

· All reports received: Conventions Nos. 27, 32, 90, 94, 97, 100, 111, 131, 143, 144 

Tunisia 19 reports requested 
 

 

· All reports received: Conventions Nos. 26, 29, 77, 81, 90, 95, 99, 100, 107, 111, 114, 118, 124, 
138, (144), (151), (154), 182, (185) 

United Kingdom 7 reports requested 
 

 

· All reports received: Conventions Nos. 32, 97, 100, 111, 124, 144, MLC 

Viet Nam 12 reports requested 
 

 

(Paragraph 29) 

· All reports received: Conventions Nos. 6, 27, 29, 81, 100, 111, 123, 124, 138, 144, 182, (187) 

Yemen 21 reports requested 
 

 

(Paragraph 28) 

· 5 reports received: Conventions Nos. 81, 87, 98, 138, 182 

· 16 reports not received: Conventions Nos. 16, 19, 29, 58, 59, 94, 95, 100, 105, 111, 122, 131, 
144, 156, 158, 185 

Zambia 10 reports requested 
 

 

· All reports received: Conventions Nos. 95, 97, 98, 100, 111, 124, 131, 138, 144, 173 
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A total of 2,083 reports (article 22) were requested, 
of which 1,543 reports (74.08 per cent) were re-
ceived. 

 
A total of 159 reports (article 35) were requested, 

of which 147 reports (92.45 per cent) were re-
ceived. 

 
 

 
 

 
 

 

Grand Total 
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Appendix II. Statistical table of reports received on ratified Conventions 
(article 22 of the Constitution) 

Reports received as of 8 June 2018 

Year of the 
session of the 
Committee of 

Experts 

Reports 
requested 

Reports received 
at the date requested 

Reports registered for 
the session of the 

Committee of Experts 

Reports registered 
for the session 

of the Conference 

1932 447 - 406 90.8% 423 94.6% 

1933 522 - 435 83.3% 453 86.7% 

1934 601 - 508 84.5% 544 90.5% 

1935 630 - 584 92.7% 620 98.4% 

1936 662 - 577 87.2% 604 91.2% 

1937 702 - 580 82.6% 634 90.3% 

1938 748 - 616 82.4% 635 84.9% 

1939 766 - 588 76.8% - 

1944 583 - 251 43.1% 314 53.9% 

1945 725 - 351 48.4% 523 72.2% 

1946 731 - 370 50.6% 578 79.1% 

1947 763 - 581 76.1% 666 87.3% 

1948 799 - 521 65.2% 648 81.1% 

1949 806 134 16.6% 666 82.6% 695 86.2% 

1950 831 253 30.4% 597 71.8% 666 80.1% 

1951 907 288 31.7% 507 77.7% 761 83.9% 

1952 981 268 27.3% 743 75.7% 826 84.2% 

1953 1026 212 20.6% 840 75.7% 917 89.3% 

1954 1175 268 22.8% 1077 91.7% 1119 95.2% 

1955 1234 283 22.9% 1063 86.1% 1170 94.8% 

1956 1333 332 24.9% 1234 92.5% 1283 96.2% 

1957 1418 210 14.7% 1295 91.3% 1349 95.1% 

1958 1558 340 21.8% 1484 95.2% 1509 96.8% 

As a result of a decision by the Governing Body, 
detailed reports were requested as from 1959 until 1976 only on certain Conventions. 

1959 995 200 20.4% 864 86.8% 902 90.6% 

1960 1100 256 23.2% 838 76.1% 963 87.4% 

1961 1362 243 18.1% 1090 80.0% 1142 83.8% 

1962 1309 200 15.5% 1059 80.9% 1121 85.6% 

1963 1624 280 17.2% 1314 80.9% 1430 88.0% 

1964 1495 213 14.2% 1268 84.8% 1356 90.7% 

1965 1700 282 16.6% 1444 84.9% 1527 89.8% 

1966 1562 245 16.3% 1330 85.1% 1395 89.3% 

1967 1883 323 17.4% 1551 84.5% 1643 89.6% 

1968 1647 281 17.1% 1409 85.5% 1470 89.1% 

1969 1821 249 13.4% 1501 82.4% 1601 87.9% 

1970 1894 360 18.9% 1463 77.0% 1549 81.6% 

1971 1992 237 11.8% 1504 75.5% 1707 85.6% 

1972 2025 297 14.6% 1572 77.6% 1753 86.5% 

1973 2048 300 14.6% 1521 74.3% 1691 82.5% 

1974 2189 370 16.5% 1854 84.6% 1958 89.4% 

1975 2034 301 14.8% 1663 81.7% 1764 86.7% 

1976 2200 292 13.2% 1831 83.0% 1914 87.0% 
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Year of the 
session of the 
Committee of 

Experts 

Reports 
requested 

Reports received 
at the date requested 

Reports registered for 
the session of the 

Committee of Experts 

Reports registered 
for the session 

of the Conference 

As a result of a decision by the Governing Body (November 1976),  
 detailed reports were requested as from 1977 until 1994, 

 according to certain criteria, at yearly, two-yearly or four-yearly intervals. 

1977 1529 215 14.0% 1120 73.2% 1328 87.0% 

1978 1701 251 14.7% 1289 75.7% 1391 81.7% 

1979 1593 234 14.7% 1270 79.8% 1376 86.4% 

1980 1581 168 10.6% 1302 82.2% 1437 90.8% 

1981 1543 127 8.1% 1210 78.4% 1340 86.7% 

1982 1695 332 19.4% 1382 81.4% 1493 88.0% 

1983 1737 236 13.5% 1388 79.9% 1558 89.6% 

1984 1669 189 11.3% 1286 77.0% 1412 84.6% 

1985 1666 189 11.3% 1312 78.7% 1471 88.2% 

1986 1752 207 11.8% 1388 79.2% 1529 87.3% 

1987 1793 171 9.5% 1408 78.4% 1542 86.0% 

1988 1636 149 9.0% 1230 75.9% 1384 84.4% 

1989 1719 196 11.4% 1256 73.0% 1409 81.9% 

1990 1958 192 9.8% 1409 71.9% 1639 83.7% 

1991 2010 271 13.4% 1411 69.9% 1544 76.8% 

1992 1824 313 17.1% 1194 65.4% 1384 75.8% 

1993 1906 471 24.7% 1233 64.6% 1473 77.2% 

1994 2290 370 16.1% 1573 68.7% 1879 82.0% 

As a result of a decision by the Governing Body (November 1993), 
 detailed reports on only five Conventions were exceptionally requested in 1995. 

1995 1252 479  38.2% 824 65.8% 988 78.9% 

As a result of a decision by the Governing Body (November 1993), 
 reports were requested, according to certain criteria, 

at yearly, two-yearly or five-yearly intervals. 

1996 1806 362 20.5% 1145 63.3% 1413 78.2% 

1997 1927 553 28.7% 1211 62.8% 1438 74.6% 

1998 2036 463 22.7% 1264 62.1% 1455 71.4% 

1999 2288 520 22.7% 1406 61.4% 1641 71.7% 

2000 2550    740 29.0% 1798 70.5% 1952 76.6% 

2001 2313 598 25.9% 1513 65.4% 1672 72.2% 

2002 2368 600 25.3% 1529 64.5% 1701 71.8% 

2003 2344 568 24.2% 1544 65.9% 1701 72.6% 

2004 2569 659 25.6% 1645 64.0% 1852 72.1% 

2005 2638 696 26.4% 1820 69.0% 2065 78.3% 

2006 2586 745 28.8% 1719 66.5% 1949 75.4% 

2007 2478 845 34.1% 1611 65.0% 1812 73.2% 

2008 2515 811 32.2% 1768 70.2% 1962 78.0% 

2009 2733 682 24.9% 1853 67.8% 2120 77.6% 

2010 2745 861 31.4% 1866 67.9% 2122 77.3% 

2011 2735 960 35.1% 1855 67.8% 2117 77.4% 

As a result of a decision by the Governing Body (November 2009 and March 2011), 
 reports are requested, according to certain criteria, 

at yearly, three-yearly or five-yearly intervals. 

2012 2207 809 36.7% 1497 67.8% 1742 78.9% 

2013 2176 740 34.1% 1578 72.5% 1755  80.6% 

2014 2251 875 38.9% 1597 70.9% 1739  77.2% 

2015 2139 829 38.8% 1482 69.3% 1617 75.6% 

2016 2303 902 39.2% 1600 69.5% 1781 77.3% 

2017 2083 785 37.7% 1386 66.5% 1543 74.1% 
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