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The Committee of Experts on the Application of Conventions and Recommendations is an

independent body composed of legal experts charged with examining the application of ILO
Conventions and Recommendations by ILO member States. The annual report of the Committee of
Experts covers numerous matters related to the application of ILO standards. The structure of the
report, as modified in 2003, is divided into the following parts:

(a)

(b)

(©)

(d)

The Reader’s note provides indications on the Committee of Experts and the Committee on the
Application of Standards of the International Labour Conference (their mandate, functioning and
the institutional context in which they operate) (Part 1A, pages 1-4).

Part I: the General Report describes the manner in which the Committee of Experts undertakes
its work and the extent to which member States have fulfilled their constitutional obligations in
relation to international labour standards, and it draws the attention to issues of general interest
arising out of the Committee’s work (Part 1A, pages 5-34).

Part II: Observations concerning particular countries cover the sending of reports, the
application of ratified Conventions (see section I), and the obligation to submit instruments to the
competent authorities (see section II) (Part 1A, pages 35-612).

Part III: General Survey, in which the Committee of Experts examines the state of the
legislation and practice regarding a specific area covered by a given number of Conventions and
Recommendations. This examination covers all member States regardless of whether or not they
have ratified the given Conventions. The General Survey is published as a separate volume
(Report III (Part 1B)) and this year it concerns the Promotional Framework for Occupational
Safety and Health Convention, 2006 (No. 187), and Recommendation (No. 197), 2006; the
Safety and Health in Construction Convention, 1988 (No. 167), and Recommendation (No. 175),
1988; Safety and Health in Mines Convention, 1995 (No. 176), and Recommendation (No. 183),
1995; Safety and Health in Agriculture Convention, 2001 (No. 184), and Recommendation
(No. 192),2001 (Part 1B).

Finally, the Information document on ratifications and standards-related activities is prepared

by the Office and supplements the information contained in the report of the Committee of Experts.
This document primarily provides an overview of recent developments relating to international labour
standards, the implementation of special supervisory procedures and technical cooperation in relation
to international labour standards. It contains, in tabular form, information on the ratification of
Conventions and Protocols, and “country profiles” (Part 2).

The report of the Committee of Experts is also available at: www.ilo.org/normes
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT

List of Conventions and Protocols by Subject

Fundamental Conventions are in bold. Priority conventions are in italics.
Convention revised in whole or in part by a subsequent Convention or Protocol.
Convention no longer open to ratification as a result of the entry into force of a revising Convention.

Convention or Protocol not in force.
Convention withdrawn.

Freedom of association, collective bargaining, and industrial relations

Cco1 Right of Association (Agriculture) Convention, 1921 (No. 11)

C084 Right of Association (Non-Metropolitan Territories) Convention, 1947 (No. 84)

Ccos7 Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87)
C098 Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

C135 Workers' Representatives Convention, 1971 (No. 135)

C141 Rural Workers' Organisations Convention, 1975 (No. 141)

C151 Labour Relations (Public Service) Convention, 1978 (No. 151)

C154 Collective Bargaining Convention, 1981 (No. 154)

Forced labour

C029 Forced Labour Convention, 1930 (No. 29)
C105 Abolition of Forced Labour Convention, 1957 (No. 105)
P029 Protocol of 2014 to the Forced Labour Convention, 1930

Elimination of child labour and protection of children and young persons

* C005 Minimum Age (Industry) Convention, 1919 (No. 5)

* C006 Night Work of Young Persons (Industry) Convention, 1919 (No. 6)

* C010 Minimum Age (Agriculture) Convention, 1921 (No. 10)

* C015 Minimum Age (Trimmers and Stokers) Convention, 1921 (No. 15)

° C033 Minimum Age (Non-Industrial Employment) Convention, 1932 (No. 33)

* C059 Minimum Age (Industry) Convention (Revised), 1937 (No. 59)
C060 Minimum Age (Non-Industrial Employment) Convention (Revised), 1937 (No. 60)
cor7 Medical Examination of Young Persons (Industry) Convention, 1946 (No. 77)
C078 Medical Examination of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 78)
Cco79 Night Work of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 79)
C090 Night Work of Young Persons (Industry) Convention (Revised), 1948 (No. 90)

* C123 Minimum Age (Underground Work) Convention, 1965 (No. 123)
C124 Medical Examination of Young Persons (Underground Work) Convention, 1965 (No. 124)
C138 Minimum Age Convention, 1973 (No. 138)
C182 Worst Forms of Child Labour Convention, 1999 (No. 182)

Equality of opportunity and treatment

C100 Equal Remuneration Convention, 1951 (No. 100)
Cc111 Discrimination (Employment and Occupation) Convention, 1958 (No. 111)
C156 Workers with Family Responsibilities Convention, 1981 (No. 156)

Tripartite consultation
C144 Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144)
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT
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Labour administration and inspection

C063
€081
C085
C129
C150
C160
P081

Convention concerning Statistics of Wages and Hours of Work, 1938 (No. 63)
Labour Inspection Convention, 1947 (No. 81)

Labour Inspectorates (Non-Metropolitan Territories) Convention, 1947 (No. 85)
Labour Inspection (Agriculture) Convention, 1969 (No. 129)

Labour Administration Convention, 1978 (No. 150)

Labour Statistics Convention, 1985 (No. 160)

Protocol of 1995 to the Labour Inspection Convention, 1947

Employment policy and promotion

€002
C034
€088
C096
C122
C159
C181

Unemployment Convention, 1919 (No. 2)

Fee-Charging Employment Agencies Convention, 1933 (No. 34)

Employment Service Convention, 1948 (No. 88)

Fee-Charging Employment Agencies Convention (Revised), 1949 (No. 96)

Employment Policy Convention, 1964 (No. 122)

Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983 (No. 159)
Private Employment Agencies Convention, 1997 (No. 181)

Vocational guidance and training

C140
C142

Paid Educational Leave Convention, 1974 (No. 140)
Human Resources Development Convention, 1975 (No. 142)

Employment security

C158

Wages
C026

C094
C095
€099
C131
C173

Termination of Employment Convention, 1982 (No. 158)

Minimum Wage-Fixing Machinery Convention, 1928 (No. 26)

Labour Clauses (Public Contracts) Convention, 1949 (No. 94)

Protection of Wages Convention, 1949 (No. 95)

Minimum Wage Fixing Machinery (Agriculture) Convention, 1951 (No. 99)
Minimum Wage Fixing Convention, 1970 (No. 131)

Protection of Workers' Claims (Employer's Insolvency) Convention, 1992 (No. 173)

RO ®®
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT

Working time

€001
C004
Co14
€020
€030
C031
C041
€043
C046
C047
€049
C051
€052
C061
Co67
€089
C101
C106
C132
C153
C171
C175
P089

Hours of Work (Industry) Convention, 1919 (No. 1)

Night Work (Women) Convention, 1919 (No. 4)

Weekly Rest (Industry) Convention, 1921 (No. 14)

Night Work (Bakeries) Convention, 1925 (No. 20)

Hours of Work (Commerce and Offices) Convention, 1930 (No. 30)

Hours of Work (Coal Mines) Convention, 1931 (No. 31)

Night Work (Women) Convention (Revised), 1934 (No. 41)

Sheet-Glass Works Convention, 1934 (No. 43)

Hours of Work (Coal Mines) Convention (Revised), 1935 (No. 46)
Forty-Hour Week Convention, 1935 (No. 47)

Reduction of Hours of Work (Glass-Bottle Works) Convention, 1935 (No. 49)
Reduction of Hours of Work (Public Works) Convention, 1936 (No. 51)
Holidays with Pay Convention, 1936 (No. 52)

Reduction of Hours of Work (Textiles) Convention, 1937 (No. 61)

Hours of Work and Rest Periods (Road Transport) Convention, 1939 (No. 67)
Night Work (Women) Convention (Revised), 1948 (No. 89)

Holidays with Pay (Agriculture) Convention, 1952 (No. 101)

Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106)

Holidays with Pay Convention (Revised), 1970 (No. 132)

Hours of Work and Rest Periods (Road Transport) Convention, 1979 (No. 153)
Night Work Convention, 1990 (No. 171)

Part-Time Work Convention, 1994 (No. 175)

Protocol of 1990 to the Night Work (Women) Convention (Revised), 1948

Occupational safety and health

€013
C045
€062
C115
C119
C120
Cc127
C136
C139
C148
C155
C161
C162
C167
C170
C174
C176
C184
c187
P155

White Lead (Painting) Convention, 1921 (No. 13)

Underground Work (Women) Convention, 1935 (No. 45)

Safety Provisions (Building) Convention, 1937 (No. 62)

Radiation Protection Convention, 1960 (No. 115)

Guarding of Machinery Convention, 1963 (No. 119)

Hygiene (Commerce and Offices) Convention, 1964 (No. 120)

Maximum Weight Convention, 1967 (No. 127)

Benzene Convention, 1971 (No. 136)

Occupational Cancer Convention, 1974 (No. 139)

Working Environment (Air Pollution, Noise and Vibration) Convention, 1977 (No. 148)
Occupational Safety and Health Convention, 1981 (No. 155)

Occupational Health Services Convention, 1985 (No. 161)

Asbestos Convention, 1986 (No. 162)

Safety and Health in Construction Convention, 1988 (No. 167)

Chemicals Convention, 1990 (No. 170)

Prevention of Major Industrial Accidents Convention, 1993 (No. 174)

Safety and Health in Mines Convention, 1995 (No. 176)

Safety and Health in Agriculture Convention, 2001 (No. 184)

Promotional Framework for Occupational Safety and Health Convention, 2006 (No. 187)
Protocol of 2002 to the Occupational Safety and Health Convention, 1981

vii
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT
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Social security

C012 Workmen's Compensation (Agriculture) Convention, 1921 (No. 12)

C017 Workmen's Compensation (Accidents) Convention, 1925 (No. 17)

Cco18 Workmen's Compensation (Occupational Diseases) Convention, 1925 (No. 18)

C019 Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)

C024 Sickness Insurance (Industry) Convention, 1927 (No. 24)

C025 Sickness Insurance (Agriculture) Convention, 1927 (No. 25)

C035 Old-Age Insurance (Industry, etc.) Convention, 1933 (No. 35)

C036 Old-Age Insurance (Agriculture) Convention, 1933 (No. 36)

C037 Invalidity Insurance (Industry, etc.) Convention, 1933 (No. 37)

C038 Invalidity Insurance (Agriculture) Convention, 1933 (No. 38)

C039 Survivors' Insurance (Industry, etc.) Convention, 1933 (No. 39)

C040 Survivors' Insurance (Agriculture) Convention, 1933 (No. 40)

C042 Workmen's Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)
C044 Unemployment Provision Convention, 1934 (No. 44)

C048 Maintenance of Migrants' Pension Rights Convention, 1935 (No. 48)

C102 Social Security (Minimum Standards) Convention, 1952 (No. 102)

C118 Equality of Treatment (Social Security) Convention, 1962 (No. 118)

C121 Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980] (No. 121)
C128 Invalidity, Old-Age and Survivors' Benefits Convention, 1967 (No. 128)

C130 Medical Care and Sickness Benefits Convention, 1969 (No. 130)

C157 Maintenance of Social Security Rights Convention, 1982 (No. 157)

C168 Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168)

Maternity protection

C003 Maternity Protection Convention, 1919 (No. 3)
C103 Maternity Protection Convention (Revised), 1952 (No. 103)
C183 Maternity Protection Convention, 2000 (No. 183)

Social policy
C082 Social Policy (Non-Metropolitan Territories) Convention, 1947 (No. 82)

C117 Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117)

Migrant workers

C021 Inspection of Emigrants Convention, 1926 (No. 21)

C066 Migration for Employment Convention, 1939 (No. 66)

Cco97 Migration for Employment Convention (Revised), 1949 (No. 97)

C143 Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT

Seafarers

Coo07 Minimum Age (Sea) Convention, 1920 (No. 7)

C008 Unemployment Indemnity (Shipwreck) Convention, 1920 (No. 8)

C009 Placing of Seamen Convention, 1920 (No. 9)

C016 Medical Examination of Young Persons (Sea) Convention, 1921 (No. 16)

C022 Seamen's Articles of Agreement Convention, 1926 (No. 22)

€023 Repatriation of Seamen Convention, 1926 (No. 23)

C053 Officers' Competency Certificates Convention, 1936 (No. 53)

C054 Holidays with Pay (Sea) Convention, 1936 (No. 54)

C055 Shipowners' Liability (Sick and Injured Seamen) Convention, 1936 (No. 55)
C056 Sickness Insurance (Sea) Convention, 1936 (No. 56)

C057 Hours of Work and Manning (Sea) Convention, 1936 (No. 57)

C058 Minimum Age (Sea) Convention (Revised), 1936 (No. 58)

C068 Food and Catering (Ships' Crews) Convention, 1946 (No. 68)

C069 Certification of Ships' Cooks Convention, 1946 (No. 69)

€070 Social Security (Seafarers) Convention, 1946 (No. 70)

Cco71 Seafarers' Pensions Convention, 1946 (No. 71)

Co72 Paid Vacations (Seafarers) Convention, 1946 (No. 72)

€073 Medical Examination (Seafarers) Convention, 1946 (No. 73)

C074 Certification of Able Seamen Convention, 1946 (No. 74)

C075 Accommodation of Crews Convention, 1946 (No. 75)

C076 Wages, Hours of Work and Manning (Sea) Convention, 1946 (No. 76)

C091 Paid Vacations (Seafarers) Convention (Revised), 1949 (No. 91)

C092 Accommodation of Crews Convention (Revised), 1949 (No. 92)

C093 Wages, Hours of Work and Manning (Sea) Convention (Revised), 1949 (No. 93)
C108 Seafarers' [dentity Documents Convention, 1958 (No. 108)

C109 Wages, Hours of Work and Manning (Sea) Convention (Revised), 1958 (No. 109)
C133 Accommodation of Crews (Supplementary Provisions) Convention, 1970 (No. 133)
C134 Prevention of Accidents (Seafarers) Convention, 1970 (No. 134)

C145 Continuity of Employment (Seafarers) Convention, 1976 (No. 145)

C146 Seafarers' Annual Leave with Pay Convention, 1976 (No. 146)

C147 Merchant Shipping (Minimum Standards) Convention, 1976 (No. 147)

C163 Seafarers' Welfare Convention, 1987 (No. 163)

C164 Health Protection and Medical Care (Seafarers) Convention, 1987 (No. 164)
C165 Social Security (Seafarers) Convention (Revised), 1987 (No. 165)

C166 Repatriation of Seafarers Convention (Revised), 1987 (No. 166)

C178 Labour Inspection (Seafarers) Convention, 1996 (No. 178)

C179 Recruitment and Placement of Seafarers Convention, 1996 (No. 179)

C180 Seafarers' Hours of Work and the Manning of Ships Convention, 1996 (No. 180)
C185 Seafarers' [dentity Documents Convention (Revised), 2003 (No. 185)

MLC, 2006 Maritime Labour Convention, 2006 (MLC, 2006)

P147 Protocol of 1996 to the Merchant Shipping (Minimum Standards) Convention, 1976
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Fishers

C112 Minimum Age (Fishermen) Convention, 1959 (No. 112)

C113 Medical Examination (Fishermen) Convention, 1959 (No. 113)

C114 Fishermen's Articles of Agreement Convention, 1959 (No. 114)

C125 Fishermen's Competency Certificates Convention, 1966 (No. 125)

C126 Accommodation of Crews (Fishermen) Convention, 1966 (No. 126)

C188 Work in Fishing Convention, 2007 (No. 188)

Dockworkers

C027 Marking of Weight (Packages Transported by Vessels) Convention, 1929 (No. 27)
C028 Protection against Accidents (Dockers) Convention, 1929 (No. 28)

C032 Protection against Accidents (Dockers) Convention (Revised), 1932 (No. 32)
C137 Dock Work Convention, 1973 (No. 137)

C152 Occupational Safety and Health (Dock Work) Convention, 1979 (No. 152)

Indigenous and tribal peoples

C050 Recruiting of Indigenous Workers Convention, 1936 (No. 50)

C064 Contracts of Employment (Indigenous Workers) Convention, 1939 (No. 64)
C065 Penal Sanctions (Indigenous Workers) Convention, 1939 (No. 65)

C086 Contracts of Employment (Indigenous Workers) Convention, 1947 (No. 86)
C104 Abolition of Penal Sanctions (Indigenous Workers) Convention, 1955 (No. 104)
Cc107 Indigenous and Tribal Populations Convention, 1957 (No. 107)

C169 Indigenous and Tribal Peoples Convention, 1989 (No. 169)

Specific categories of workers

C083 Labour Standards (Non-Metropolitan Territories) Convention, 1947 (No. 83)
C110 Plantations Convention, 1958 (No. 110)

C149 Nursing Personnel Convention, 1977 (No. 149)

C172 Working Conditions (Hotels and Restaurants) Convention, 1991 (No. 172)
c1r7 Home Work Convention, 1996 (No. 177)

C189 Domestic Workers Convention, 2011 (No. 189)

P110 Protocol of 1982 to the Plantations Convention, 1958

Final Articles Conventions
€080 Final Articles Revision Convention, 1946 (No. 80)

C116 Final Articles Revision Convention, 1961 (No. 116)
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READER’S NOTE

Reader’s note

Overview of the ILO supervisory mechanisms

Since its creation in 1919, the mandate of the International Labour Organization (ILO) has included adopting
international labour standards, promoting their ratification and application in its member States, and the supervision of
their application as a fundamental means of achieving its objectives. In order to monitor the progress of member States in
the application of international labour standards, the ILO has developed supervisory mechanisms which are unique at the
international level. !

Under article 19 of the ILO Constitution, a number of obligations arise for member States upon the adoption of
international labour standards, including the requirement to submit newly adopted standards to national competent
authorities and the obligation to report periodically on the measures taken to give effect to the provisions of unratified
Conventions and Recommendations.

A number of supervisory mechanisms exist whereby the Organization examines the standards-related obligations of
member States deriving from ratified Conventions. This supervision occurs both in the context of a regular procedure
through periodic reports (article 22 of the ILO Constitution), 2 as well as through special procedures based on
representations or complaints to the Governing Body made by ILO constituents (articles 24 and 26 of the Constitution,
respectively). Moreover, since 1950, a special procedure has existed whereby complaints relating to freedom of
association are referred to the Committee on Freedom of Association of the Governing Body. The Committee on Freedom
of Association may also examine complaints relating to member States that have not ratified the relevant freedom of
association Conventions.

Role of employers’ and workers’ organizations

As a natural consequence of its tripartite structure, the ILO was the first international organization to associate the
social partners directly in its activities. The participation of employers’ and workers’ organizations in the supervisory
mechanisms is recognized in the Constitution under article 23, paragraph 2, which provides that reports and information
submitted by governments in accordance with articles 19 and 22 must be communicated to the representative
organizations.

In practice, representative employers’ and workers’ organizations may submit to their governments comments on the
reports concerning the application of international labour standards. They may, for instance, draw attention to a
discrepancy in law or practice regarding the application of a ratified Convention. Furthermore, any employers’ or workers’
organization may submit comments on the application of international labour standards directly to the Office. The Office
will then forward these comments to the government concerned, which will have an opportunity to respond before the
comments are examined by the Committee of Experts. >

! For detailed information on all the supervisory procedures, see the Handbook of procedures relating to international labour
Conventions and Recommendations, International Labour Standards Department, International Labour Office, Geneva, Rev., 2012.

2 Reports are requested every three years for the fundamental Conventions and governance Conventions, and every five years for
other Conventions. Reports are due for groups of Conventions according to subject matter.

3 See paras 61-66 of the General Report.
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Origins of the Conference Committee on the Application
of Standards and the Committee of Experts on the
Application of Conventions and Recommendations

During the early years of the ILO, both the adoption of international labour standards and the regular supervisory
work were undertaken within the framework of the plenary sitting of the annual International Labour Conference.
However, the considerable increase in the number of ratifications of Conventions rapidly led to a similarly significant
increase in the number of annual reports submitted. It soon became clear that the plenary sitting of the Conference would
not be able to examine all of these reports at the same time as adopting standards and discussing other important matters.
In response to this situation, the Conference in 1926 adopted a resolution # establishing on an annual basis a Conference
Committee (subsequently named the Conference Committee on the Application of Standards) and requesting the
Governing Body to appoint a technical committee (subsequently named the Committee of Experts on the Application of
Conventions and Recommendations) which would be responsible for drawing up a report for the Conference. These
two committees have become the two pillars of the ILO supervisory system.

Committee of Experts on the Application
of Conventions and Recommendations

Composition

The Committee of Experts is composed of 20 members, who are outstanding legal experts at the national and
international levels. The members of the Committee are appointed by the Governing Body upon the proposal of the
Director-General. Appointments are made in a personal capacity from among impartial persons of competence and
independent standing drawn from all regions of the world, in order to enable the Committee to have at its disposal
first-hand experience of different legal, economic and social systems. The appointments are made for renewable periods of
three years. In 2002, the Committee decided that there would be a limit of 15 years’ service for all members, representing
a maximum of four renewals after the first three-year appointment. At its 79th Session (November—December 2008), the
Committee decided that its Chairperson would be elected for a period of three years, which would be renewable once for a
further three years. At the start of each session, the Committee would also elect a Reporter.

Work of the Committee

The Committee of Experts meets annually in November—December. In accordance with the mandate given by the
Governing Body, ° the Committee is called upon to examine the following:

—  the periodic reports under article 22 of the Constitution on the measures taken by member States to give effect to the
provisions of the Conventions to which they are parties;

—  the information and reports concerning Conventions and Recommendations communicated by member States in
accordance with article 19 of the Constitution;

—  information and reports on the measures taken by member States in accordance with article 35 of the Constitution. ¢

The task of the Committee of Experts is to indicate the extent to which each member State’s legislation and practice
are in conformity with ratified Conventions and the extent to which member States have fulfilled their obligations under
the ILO Constitution in relation to standards. In carrying out this task, the Committee adheres to its principles of
independence, objectivity and impartiality. 7 The comments of the Committee of Experts on the fulfilment by member
States of their standards-related obligations take the form of either observations or direct requests. Observations are
generally used in more serious or long-standing cases of failure to fulfil obligations. They are reproduced in the annual
report of the Committee of Experts, which is then submitted to the Conference Committee on the Application of Standards
in June every year. Direct requests are not published in the report of the Committee of Experts, but are communicated
directly to the government concerned and are available online. ® In addition, the Committee of Experts examines, in the
context of the General Survey, the state of the legislation and practice concerning a specific area covered by a given

4 Appendix VII, Record of Proceedings of the 8th Session of the International Labour Conference, 1926, Vol. 1.

3 Terms of reference of the Committee of Experts, Minutes of the 103rd Session of the Governing Body (1947), Appendix XII,
para. 37.

¢ Article 35 covers the application of Conventions to non-metropolitan territories.
7 See para. 17 of the General Report.

8 See para. 39 of the General Report. Observations and direct requests are accessible through the NORMLEX database available
at: www.ilo.org/normes.
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number of Conventions and Recommendations chosen by the Governing Body. ° The General Survey is based on the
reports submitted in accordance with articles 19 and 22 of the Constitution, and it covers all member States regardless of
whether or not they have ratified the concerned Conventions. This year’s General Survey covers the instruments
concerning occupational safety and health.

Report of the Committee of Experts
As a result of its work, the Committee produces an annual report. The report consists of two volumes. '
The first volume (Report I1I (Part 1A)) !! is divided into two parts:

—  Part I: the General Report describes, on the one hand, the progress of the work of the Committee of Experts and
specific matters relating to it that have been addressed by the Committee and, on the other hand, the extent to which
member States have fulfilled their constitutional obligations in relation to international labour standards.

—  Part II: Observations concerning particular countries on the fulfilment of obligations in respect of the
submission of reports, the application of ratified Conventions grouped by subject matter and the obligation to submit
instruments to the competent authorities.

The second volume contains the General Survey (Report III (Part 1B)).

Committee on the Application of Standards
of the International Labour Conference

Composition

The Conference Committee on the Application of Standards is one of the two standing committees of the
Conference. It is tripartite and therefore comprises representatives of governments, employers and workers. At each
session, the Committee elects its Officers, which include a Chairperson (Government member), two Vice-Chairpersons
(Employer member and Worker member) and a Reporter (Government member).

Work of the Committee

The Conference Committee on the Application of Standards meets annually at the Conference in June. Pursuant to
article 7 of the Standing Orders of the Conference, the Committee shall consider:

—  measures taken to give effect to ratified Conventions (article 22 of the Constitution);

—  reports communicated in accordance with article 19 of the Constitution (General Surveys);

—  measures taken in accordance with article 35 of the Constitution (non-metropolitan territories).
The Committee is required to present a report to the Conference.

Following the independent technical examination carried out by the Committee of Experts, the proceedings of the
Conference Committee on the Application of Standards provide an opportunity for the representatives of governments,
employers and workers to examine together the manner in which States are fulfilling their standards-related obligations.
Governments are able to elaborate on information previously supplied to the Committee of Experts, indicate any further
measures taken or proposed since the last session of the Committee of Experts, draw attention to difficulties encountered
in the fulfilment of obligations and seek guidance as to how to overcome such difficulties.

The Conference Committee on the Application of Standards discusses the report of the Committee of Experts, and
the documents submitted by governments. The work of the Conference Committee starts with a general discussion based
essentially on the General Report of the Committee of Experts. The Conference Committee then discusses the General

° By virtue of the follow-up to the ILO Declaration on Social Justice for a Fair Globalization, 2008, a system of annual recurrent
discussions in the framework of the Conference has been established to enable the Organization to gain a better understanding of the
situation and varying needs of its members in relation to the four strategic objectives of the ILO, namely: employment; social protection
(social security and labour protection); social dialogue and tripartism; and fundamental principles and rights at work. The Governing
Body considered that the recurrent reports prepared by the Office for the purposes of the Conference discussion should benefit from the
information on the law and practice of member States contained in General Surveys, as well as from the outcome of the discussions of
General Surveys by the Conference Committee. The subjects of General Surveys have therefore been aligned with the four strategic
objectives of the ILO. The importance of the coordination between the General Surveys and recurrent discussions has been reaffirmed
in the context of the adoption of a new five-year cycle of recurrent discussions by the Governing Body in November 2016.

19 An Information document on ratifications and standards-related activities (Report III (Part 2)) accompanies the report of the
Committee of Experts. This document provides an overview of recent developments relating to international labour standards, the
implementation of special procedures and technical cooperation in relation to international labour standards. It also contains, in the form
of tables, full information on the ratification of Conventions, together with “country profiles” containing key information on standards
for each country.

' This citation reflects the agenda of the International Labour Conference, which contains as a permanent item, item III relating
to information and reports on the application of Conventions and Recommendations.
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Survey. It also examines cases of serious failure to fulfil reporting and other standards-related obligations. Finally, the
Conference Committee examines a number of individual cases concerning the application of ratified Conventions which
have been the subject of observations by the Committee of Experts. At the end of the discussion of each individual case,
the Conference Committee adopts conclusions on the case in question.

In its report ! submitted to the plenary sitting of the Conference for adoption, the Conference Committee on the
Application of Standards may invite the member State whose case has been discussed to accept a technical assistance
mission by the International Labour Office to increase its capacity to fulfil its obligations, or may propose other types of
missions. The Conference Committee may also request a government to submit additional information or address specific
concerns in its next report to the Committee of Experts. The Conference Committee also draws the attention of the
Conference to certain cases, such as cases of progress and cases of serious failure to comply with ratified Conventions.

The Committee of Experts and the Conference
Committee on the Application of Standards

In numerous reports, the Committee of Experts has emphasized the importance of the spirit of mutual respect,
cooperation and responsibility that has always existed in relations between the Committee of Experts and the Conference
Committee. It has accordingly become the practice for the Chairperson of the Committee of Experts to attend the general
discussion of the Conference Committee and the discussion on the General Survey as an observer, with the opportunity to
address the Conference Committee at the opening of the general discussion and to make remarks at the end of the
discussion on the General Survey. Similarly, the Employer and Worker Vice-Chairpersons of the Conference Committee
are invited to meet the Committee of Experts during its sessions and discuss issues of common interest within the
framework of a special session held for that purpose.

12 The report is published in the Record of Proceedings of the Conference. Since 2007, it has also been issued in a separate
publication. See, for the last report, Conference Committee on the Application of Standards: Extracts from the Record of Proceedings,
International Labour Conference, 105th Session, Geneva, 2016.
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GENERAL REPORT

I. Introduction

1. The Committee of Experts on the Application of Conventions and Recommendations, appointed by the
Governing Body of the International Labour Office to examine the information and reports submitted under articles 19, 22
and 35 of the Constitution by member States of the International Labour Organization on the action taken with regard to
Conventions and Recommendations, held its 87th Session in Geneva from 23 November to 10 December 2016. The
Committee has the honour to present its report to the Governing Body.

Composition of the Committee

2. The composition of the Committee is as follows: Mr Mario ACKERMAN (Argentina), Mr Shinichi AGO
(Japan), Ms Lia ATHANASSIOU (Greece), Ms Leila AZOURI (Lebanon), Mr Lelio BENTES CORREA (Brazil),
Mr James J. BRUDNEY (United States), Mr Halton CHEADLE (South Africa), Ms Graciela Josefina DIXON CATON
(Panama), Mr Rachid FILALI MEKNASSI (Morocco), Mr Abdul G. KOROMA (Sierra Leone), Ms Elena
E. MACHULSKAYA (Russian Federation), Ms Karon MONAGHAN (United Kingdom), Mr Vitit MUNTARBHORN
(Thailand), Ms Rosemary OWENS (Australia), Mr Paul-Gérard POUGOUE (Cameroon), Mr Raymond RANJEVA
(Madagascar), Mr Ajit Prakash SHAH (India), Ms Deborah THOMAS-FELIX (Trinidad and Tobago) and Mr Bernd
WAAS (Germany). Appendix I of the General Report contains brief biographies of all the Committee members.

3. During its session, the Committee welcomed the renewal of the mandates of Mr Ackerman, Ms Azouri,
Ms Dixon Caton and Mr Ranjeva for another term. It also noted that Justice Shah was unable to attend this session. The
Committee therefore functioned with a somewhat limited composition of 18 members.

4. Mr Koroma continued his mandate as Chairperson of the Committee and Ms Owens was elected as Reporter.

90th anniversary of the Committee

5. The year 2016 marked the 90th anniversary since the creation in 1926 of the Committee of Experts. It was also
the anniversary of the Committee on the Application of Standards of the International Labour Conference, the two
Committees having been established to exercise their distinctive functions which are mutually reinforcing. A brief
historical overview highlights the way in which, over the years, the mandate and the scope of the work of the Committee
of Experts and its intersections with the Conference Committee have evolved in response to changes in the ILO
Constitution, ILO membership, socio-economic context, and the consequent needs of the constituents. The relationship
between the two pillars of the regular supervisory system has developed over the years into a symbiotic and mutually
dependent one. Many important elements of the supervisory system as it is today were not present at the outset and
emerged over the years. In 1932, the Conference Committee indicated for the first time that the report of the Committee of
Experts was the basis of its deliberations and that it was this “double examination” of reports by the two bodies that placed
“States Members of the Organisation on a footing of equality in respect of the supervision of the application of the ratified
Conventions”. In the period after the Second World War, there were further changes in the scope of the work of the
Committee of Experts. Constitutional amendments eventually adopted in 1946 led to the strengthening of the ILO’s
supervisory machinery, notably by introducing the obligation of member States to report on the submission of
Conventions and Recommendations to the competent authorities, and on the effect given to unratified Conventions and the
Recommendations (leading, in 1956, to the first “General Survey”), as well as the communication of reports to the most
representative national organizations of employers and workers. In addition, later, as a result of ILO collaboration with
other international bodies in supervising the application of instruments relating to matters of common interest, the
Committee of Experts began examining reports on the European Code of Social Security and its Protocol from 1968. For a
time, the Committee of Experts also examined the application of the UN Covenant on Economic, Social and Cultural
Rights. In 1955, the Conference Committee introduced, for the first time, a principle of selectivity among the observations
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made by the Committee of Experts and the first list of cases was presented and discussed by the Conference Committee in
1959. In the 1950s, the dialogue between the two supervisory bodies and member States was amplified by the first
references to technical assistance to overcome difficulties in the application of Conventions. With the exception of 2012,
when it was unable for the first time to adopt a list of individual cases for discussion, the Conference Committee has
continued to adopt by consensus this list. In recent years, there has been a heightened level of interaction between the
Committee of Experts and the Conference Committee, one of the results of which has been that a useful dialogue was
initiated within the ILO on its standards system. This dialogue is still ongoing in the framework of the Standards Initiative.

6. During this recent period, the Committee of Experts has taken the opportunity to clarify the scope of its mandate.
It has also continued to emphasize that while the functions of the Committee of Experts and the Conference Committee
differ in several ways, both Committees play an important and complementary role in the regular supervisory system. The
relationship between the Committees is thus one of mutual respect, cooperation and responsibility. This relationship is
strengthened by a recognition of the importance of continued, direct and transparent dialogue between the two
Committees as a means of enhancing the overall effectiveness of the regular supervisory system.

Working methods

7. Consideration of its working methods by the Committee of Experts has been an ongoing process since its
establishment. In this process, the Committee has always given due consideration to the views expressed by the tripartite
constituents. In recent years, in its reflection on possible improvements and the strengthening of its working methods, the
Committee of Experts directed its efforts towards identifying ways to adapt its working methods in order to undertake its
work more efficiently and effectively, and in particular to address the challenges of its workload and its role in better
assisting the tripartite constituents in meeting their obligations in relation to international labour standards.

8. In order to guide the Committee’s reflection on continuous improvement of its working methods, a
subcommittee on working methods was set up in 2001. The mandate of the subcommittee includes examining the working
methods of the Committee and any related subjects, in order to make appropriate recommendations to the Committee.
This year, the subcommittee on working methods met under the guidance of Mr Bentes Corréa, who was elected as its
Chairperson.

9. In pursuit of the objective of increasing the persuasive value of the Committee’s observations and direct requests
in securing compliance with the obligations in law and practice undertaken by member States under ratified Conventions,
and recognizing the mutually reinforcing role of the various elements of the supervisory system, the subcommittee
considered whether any additional benefits could be derived from applying a transversal examination, in addition to its
consideration of individual Conventions. As well as reviewing the rationale of such an approach, the subcommittee
considered the practical impacts on the Committee’s workload, the relationship to the fulfilment of its mandate, and the
realistic limits faced by the Office in providing support for such an approach. The important role of the subcommittee in
determining the Committee’s processes and methods of work and thereby underpinning the independence of the
Committee was reaffirmed. In addition, the subcommittee considered a range of other issues including the need to give
more visibility to the cases in which a government has replied fully to all the points raised in a direct request, the
organization and distribution of work among members of the Committee, and the issue of workload and its impact on the
Office. Several matters raised during the meeting of the Conference Committee on the Application of Standards in June
2016, including the naming of corporations in the Committee’s reports and the brevity of the comments of the Committee
especially with regard to technical Conventions, were placed on the agenda of the subcommittee for consideration in 2017.

10. The subcommittee on the streamlining of treatment of certain information (which was established by the
Committee of Experts in 2012 with a particular focus on information related to reporting obligations) also met this year,
before the beginning of the work of the Committee. The subcommittee prepared draft “general” observations and direct
requests addressing the failure to comply with the obligation to submit reports on the application of ratified Conventions
(articles 22 and 35 of the Constitution) ! and the obligation to communicate copies of the reports on ratified Conventions
to the representative organizations of employers and workers (article 23, paragraph 2, of the Constitution). > It also
prepared the Committee’s “repetitions” (an individual observation or direct request may be repeated when a report was
due on the application of a ratified Convention, but no report has been received or the report received contained no reply
to the Committee’s previous comments). The subcommittee presented, for adoption in the plenary, its report to the
Committee of Experts and drew attention to the most important issues which had been raised during its examination.

Relations with the Conference Committee
on the Application of Standards

11. A spirit of mutual respect, cooperation and responsibility has consistently prevailed over the years in the
Committee’s relations with the Committee on the Application of Standards of the International Labour Conference. In this
context, the Committee once again welcomed the participation of its Chairperson in the general discussion of the

! See para. 25 of the General Report.
2 See para. 29 of the General Report.
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Committee on the Application of Standards at the 105th Session of the International Labour Conference (May—June
2016). It noted the decision by the Conference Committee to request the Director-General to renew this invitation to the
Chairperson of the Committee of Experts for the 106th Session (June 2017) of the Conference. The Committee of Experts
accepted this invitation.

12. The Chairperson of the Committee of Experts invited the Employer Vice-Chairperson (Ms Sonia Regenbogen)
and the Worker Vice-Chairperson (Mr Marc Leemans) to participate in a special sitting of the Committee at its present
session. They both accepted this invitation.

13. In welcoming the two Vice Chairs, the Chairperson noted that 2016 marked the 90th anniversary of both
Committees and the spirit of constructive engagement between them. An interactive and thorough exchange of views took
place on matters of common interest.

14. The Employer Vice-Chairperson underlined that the consistent and direct dialogue between the two
Committees was key in ensuring that ILO constituents would better understand their standards-related obligations and in
facilitating mutual understanding between the two Committees. Possibilities for additional dialogue should therefore
continue to be explored. With reference to the positive results of the last meeting of the Conference Committee, she
emphasized that this pillar of the supervisory system had reaffirmed its role as a forum for results-oriented tripartite
dialogue on the application of international labour standards, based on mutual understanding and constructive debate. She
expressed her group’s regret that the Conference Committee had not discussed any cases of progress, which could
showcase good practices. She stressed the active role of the Employer and Worker Vice-Chairpersons in the elaboration of
conclusions, which demonstrated real ownership of the outcome of the Conference Committee discussions. The
conclusions were short, clear and straightforward, requesting Governments to take concrete measures to address
compliance issues. Where divergent views remained, they were reflected in the Records of Proceedings. She noted that the
Committee of Experts continued to focus on the right to strike when examining the Freedom of Association and Protection
of the Right to Organise Convention, 1948 (No. 87), despite the clear divergence of views in the Conference Committee
on this issue. She called on the Committee of Experts to take into account the outcome of the Tripartite Meeting of
February 2015, including the Joint Statement of the Workers’ and the Employers’ groups and the two statements from the
Government group. She also reiterated her group’s concern over the naming of specific companies in the report.
Concerning the structure of the report, she considered that a presentation by country would be more user-friendly. Finally,
she requested that the report reflect information on the number of reports examined by the Committee of Experts and steps
taken to improve the reporting rate.

15. The Worker Vice-Chairperson expressed his appreciation for the technical quality of the report of the
Committee of Experts which provided a solid basis for the functioning of the Conference Committee and acknowledged
the expertise and independence of the Committee of Experts., He expressed a number of suggestions for further
improvement in a constructive spirit. With respect to the significant reduction in the length of the report since 2012, he
noted that in certain cases, the information sent by workers’ organizations was not reflected at all in the comments, or
reference was made to it without substantive analysis. In other cases, the examination of certain issues which had been
raised by the Committee would not be pursued, despite the issue not having been resolved at the national level. There were
also cases where the tone of the comments was mild despite the seriousness of the violations concerned, or recourse was
made to a direct request instead of an observation. He also noted that comments on technical Conventions were often not
detailed enough to allow the Conference Committee to have a discussion on them. Concerning the format of the report of
the Committee of Experts, his group did not support a presentation by country which might make it more difficult to
identify the most serious violations of Conventions. His group had made a number of proposals in the framework of the
Standards Initiative, such as the possibility of including in the report a specific section on the follow-up of cases discussed
by the Conference Committee. He called the experts’ attention to the impact of their decision in terms of geographical
representation and subject matter diversity when identifying double footnoted cases, since they had to be included in the
list of cases to be discussed by the Conference Committee. This June, many of the cases discussed concerned the freedom
of association Conventions, due to the increased incidence of attacks against trade union rights and recent labour
legislation reform. The relative weakness of the comments made under technical Conventions also made it more difficult
to select these cases for a discussion by the Conference Committee. He also considered that lack of freedom of association
and social dialogue was often the root cause of gaps in the application of other ratified Conventions. In relation to the right
to strike, he recalled the 2015 joint statement which had been supported by the Governments. He also recalled that
recourse could be made to article 37 of the ILO Constitution.

16. In relation to some of the matters raised previously and in the present discussion, the experts recalled that they
had adopted clear criteria for the identification of cases of progress and for the determination of double-footnoted cases
and that these criteria were contained in their General Report. With reference to the content of their report, they noted that
their comments were essentially based on the information provided by the Governments in their reports and on the
observations received from employers’ and workers’ organizations. The way in which the Committee of Experts was
monitoring the follow-up to the conclusions of the Conference Committee illustrated the importance given to the work of
that body and contributed to ensuring that the two regular supervisory bodies reinforced and complemented each other. In
relation to the right to strike, reports from governments provided information on the relevant regulation at the national
level which allowed an examination of this question both in law and in practice. In the context of the examination of its
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working methods, the Committee of Experts had taken a number of important decisions in pursuance of its objective of
ensuring a better understanding and an enhanced quality and visibility of its work; in particular, it had clarified the criteria
for making a distinction between direct requests and observations as well as the method followed for the treatment of
observations from employers’ and workers’ organizations. The Committee was planning to discuss its working methods in
relation to the naming of corporations and the brevity of comments, especially with regard to technical Conventions, at its
next meeting. Finally, in relation to the current workload of the Committee of Experts, the Committee indicated that while
it had introduced some significant changes to ensure great efficiency in the way it worked, its workload remained a major
area of concern. The Committee of Experts expressed the hope that measures would be taken to remedy this situation and
called for the support of the Employer and Worker Vice-Chairpersons in the framework of the Standards Initiative where
this question was being discussed.

Mandate

17. The Committee of Experts on the Application of Conventions and Recommendations is an independent
body established by the International Labour Conference and its members are appointed by the ILO Governing
Body. It is composed of legal experts charged with examining the application of ILO Conventions and
Recommendations by ILO member States. The Committee of Experts undertakes an impartial and technical
analysis of how the Conventions are applied in law and practice by member States, while cognizant of different
national realities and legal systems. In doing so, it must determine the legal scope, content and meaning of the
provisions of the Conventions. Its opinions and recommendations are non-binding, being intended to guide the
actions of national authorities. They derive their persuasive value from the legitimacy and rationality of the
Committee’s work based on its impartiality, experience and expertise. The Committee’s technical role and moral
authority is well recognized, particularly as it has been engaged in its supervisory task for 90 years, by virtue of its
composition, independence and its working methods built on continuing dialogue with governments taking into
account information provided by employers’ and workers’ organizations. This has been reflected in the
incorporation of the Committee’s opinions and recommendations in national legislation, international instruments
and court decisions.

10
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ll. Compliance with standards-related
obligations

A. Reports on ratified Conventions
(articles 22 and 35 of the Constitution)

18. The Committee’s principal task consists of the examination of the reports supplied by governments on
Conventions that have been ratified by member States (article 22 of the Constitution) and that have been declared
applicable to non-metropolitan territories (article 35 of the Constitution).

Reporting arrangements

19. In accordance with the decision taken by the Governing Body at its 258th Session (November 1993), the
reports due on ratified Conventions should be sent to the Office between 1 June and 1 September of each year.

20. The Committee recalls that detailed reports should be sent in the case of first reports (a first report is due after
ratification) or when specifically requested by the Committee of Experts or the Conference Committee. Simplified reports
are then requested on a regular basis. 3> The Committee also recalls that, at its 306th Session (November 2009), the
Governing Body decided to increase from two to three years the regular reporting cycle for the fundamental and
governance Conventions and to maintain the cycle at five years for the other Conventions.

21. In addition, reports may be requested by the Committee outside of the regular reporting cycle. * Reports may
also be expressly requested outside of the regular reporting cycle by the Conference Committee or the Governing Body.
At each session, the Committee also has to examine reports requested in cases where a government had failed to send a
report due for the previous period or to reply to the Committee’s previous comments.

Compliance with reporting obligations

22. This year a total of 2,539 reports (2,303 reports under article 22 of the Constitution and 236 reports under
article 35 of the Constitution) were requested from governments on the application of Conventions ratified by member
States, compared to 2,336 reports last year.

23. The Committee observes with concern that the proportion of reports received by 1 September 2016 remains
low (39.9 per cent, compared with 38.7 per cent at its previous session). It recalls that the fact that a significant number of
reports are received after 1 September disturbs the sound operation of the regular supervisory procedure. The Committee
is therefore bound to reiterate its request that member States make a particular effort to ensure that their reports are
submitted in time next year and that they contain all the information requested so as to allow a complete examination
by the Committee.

3In 1993, a distinction was made between detailed and simplified reports. As explained in the report forms, in the case of
simplified reports, information need normally be given only on the following points: (a) any new legislative or other measures affecting
the application of the Convention; (b) replies to the questions in the report form on the practical application of the Convention (for
example, statistics, results of inspections, judicial or administrative decisions) and on the communication of copies of the report to the
representative organizations of employers and workers and on any observations received from these organizations; and (c) replies to
comments by the supervisory bodies.

4 See para. 43 of the General Report.
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24. At the end of the present session of the Committee, 1,805 reports had been received by the Office. This figure
corresponds to 71.1 per cent of the reports requested > (last year, the Office received a total of 1,628 reports, representing
69.7 per cent). The Committee notes in particular that 42 of the 89 first reports due on the application of ratified
Conventions were received by the time the Committee’s session ended (last year, 69 of the 108 first reports due had been
received).

25. When examining the failure by member States to respect their reporting obligations, the Committee adopts
“general” comments (contained at the beginning of Part II (section I) of this report). It makes general observations when
none of the reports due have been sent for two or more years; or when a first report has not been sent for two or more
years. It makes a general direct request when, in the current year, a country has not sent the reports due, or the majority of
reports due; or it has not sent a first report due.

26. None of the reports due have been sent for the past two or more years from the following 17 countries: Belize,
Comoros, Congo, Democratic Republic of the Congo, Dominica, Equatorial Guinea, Gambia, Guinea-Bissau,
Guyana, Haiti, Lao People’s Democratic Republic, Republic of Maldives, Saint Lucia, Somalia, Timor-Leste,
Tuvalu and Yemen.

27. Twelve countries have failed to supply a first report for two or more years:

Failure to submit first reports on the application
of ratified Conventions for two or more years
State Conventions Nos
Barbados - Since 2015: MLC, 2006
Equatorial Guinea — Since 1998: Conventions Nos 68 and 92
Ghana - Since 2015: MLC, 2006
Guyana — Since 2015: Convention No. 189
Kiribati - Since 2014: MLC, 2006
Republic of Maldives - Since 2015: Conventions Nos 29, 87, 98, 100, 105, 111, 138 and 182
Nicaragua - Since 2015: MLC, 2006
Nigeria - Since 2015: MLC, 2006
Saint Vincent and the Grenadines — Since 2014: MLC, 2006
Samoa - Since 2015: MLC, 2006
Tuvalu - Since 2014: MLC, 2006
United Kingdom — Bermuda - Since 2015: MLC, 2006

28. The Committee urges the Governments concerned to make every effort to supply the reports requested on
ratified Conventions, and to make a special effort to supply the first reports due. The Committee, like the Conference
Committee, emphasizes the particular importance of first reports, which provide the basis on which the Committee makes
its initial assessment of the application of the specific Conventions concerned. The Committee is aware that, where no
reports have been sent for some time, it is likely that administrative or other problems are at the origin of the difficulties
encountered by governments in fulfilling their constitutional obligations. In such cases, it is important for governments
to request assistance from the Office and for such assistance to be provided rapidly. °

29. The following two countries have failed to indicate, during the past three years, the representative organizations
of employers and workers to which, in accordance with article 23, paragraph 2, of the Constitution, copies of the reports
and information supplied to the Office under articles 19 and 22 of the Constitution have been communicated: Islamic
Republic of Iran and Rwanda. ’

3> Appendix I to this report provides an indication by country of whether the reports requested (under articles 22 and 35 of the
Constitution) have been registered or not by the end of the meeting of the Committee. Appendix II shows, for the reports requested
under article 22 of the Constitution, for each year since 1932, the number and percentage of reports received by the prescribed date, by
the date of the meeting of the Committee of Experts and by the date of the session of the International Labour Conference.

% In certain exceptional cases, the absence of reports is a result of more general difficulties related to the national situation, which
prevents the provision of any technical assistance by the Office.

7In a general observation, which is contained at the beginning of Part II (section I) of this report, the Committee examines the
compliance by member States with this obligation including cases where none of the reports supplied by a country indicate the
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30. The Committee recalls that, in accordance with the tripartite nature of the ILO, compliance with this
constitutional obligation is intended to enable representative organizations of employers and workers to participate fully in
supervision of the application of international labour standards. ® If a government fails to comply with this obligation,
these organizations are denied their opportunity to comment and an essential element of tripartism is lost. The Committee
calls on the member States concerned to discharge their obligation under article 23, paragraph 2, of the Constitution.

Replies to the comments of the Committee

31. Governments are requested to reply in their reports to the observations and direct requests made by the
Committee, and the majority of governments have provided the replies requested. In some cases, the reports received did
not contain replies to the Committee’s requests or were not accompanied by copies of the relevant legislation or other
documentation necessary for their full examination. In such cases, the Office, as requested by the Committee, has written
to the governments concerned asking them to supply the requested information or material, where this material was not
otherwise available.

32. This year, no information has been received as regards all or most of the observations and direct requests of the
Committee to which a reply was requested for the following countries: Belize, Cabo Verde, China — Macau Special
Administrative Region, Comoros, Congo, Croatia, Democratic Republic of the Congo, Dominica, Equatorial
Guinea, Eritrea, Gambia, Greece, Guinea, Guinea-Bissau, Guyana, Haiti, Lao People’s Democratic Republic,
Libya, Malta, Netherlands — Aruba, Nicaragua, Papua New Guinea, Rwanda, Saint Kitts and Nevis, Saint Lucia,
Saint Vincent and the Grenadines, Samoa, San Marino, Sao Tome and Principe, Sierra Leone, Singapore, Solomon
Islands, Sri Lanka, Swaziland, Syrian Arab Republic, Thailand, Timor-Leste, Tunisia, Uganda, United Kingdom —
Bermuda, Vanuatu, Viet Nam and Yemen.

33. The Committee notes with concern that the number of comments to which replies have not been received
remains significantly high. The Committee underlines that the value attached by ILO constituents to the dialogue with the
supervisory bodies on the application of ratified Conventions is considerably diminished by the failure of governments to
fulfil their obligations in this respect. The Committee urges the countries concerned to provide all the information
requested and recalls that they may avail themselves of the technical assistance of the Office, where necessary.

Follow-up to cases of serious failure by member States
to fulfil reporting obligations mentioned in the report
of the Committee on the Application of Standards

34. As the functioning of the supervisory system is based primarily on the information provided by governments in
their reports, both the Committee and the Conference Committee considered that failure by member States to fulfil their
obligations in this respect has to be given the same level of attention as non-compliance relating to the application of
ratified Conventions. The two Committees have therefore decided to strengthen, with the assistance of the Office, the
follow-up given to these cases of failure.

35. The Committee was informed that, pursuant to the discussions of the Conference Committee in May—June
2016, the Office had sent specific letters to the member States mentioned in the relevant paragraphs of the report of the
Conference Committee concerning these cases of failure. ° The Committee welcomes the fact that, since the end of the
session of the Conference, 11 of the member States concerned have fulfilled at least part of their reporting obligations. °

36. The Committee hopes that the Office will maintain the sustained technical assistance that it has been providing
to member States in this respect. Finally, the Committee welcomes the fruitful collaboration that it maintains with the
Conference Committee on this matter of mutual interest, which is essential to the proper discharge of their respective
tasks.

B. Examination by the Committee of Experts
of reports on ratified Conventions

37. In examining the reports received on ratified Conventions and Conventions declared applicable to non-
metropolitan territories, in accordance with its practice, the Committee assigned to each of its members the initial
responsibility for a group of Conventions. The members submit their preliminary conclusions on the instruments for
which they are responsible to the Committee in plenary sitting for discussion and approval. Decisions on comments are
adopted by consensus.

employers’ and workers’ organizations to which copies of the reports were communicated, as well as cases where a majority of the
reports of a member State received do not provide such information.

8 See para. 61 of the General Report.

® See report of the Committee on the Application of Standards, International Labour Conference, 105th Session, Geneva, 2016,
paras 132, 133 and 134.

10 Afghanistan, Burundi, Central African Republic, Sierra Leone, Kyrgyzstan, Lebanon, Luxembourg, Montenegro,
Nepal, Trinidad and Tobago and United Kingdom — Anguilla.

13

=
o
o
[

o
©
S
@
c
@

O




GENERAL REPORT

38. The Committee wishes to inform member States that it examined all reports that were brought to its attention.
In view of the secretariat’s heavy workload, a number of reports could not be brought to the Committee’s attention and
will be examined at its next session.

Observations and direct requests

39. First of all, the Committee considers that it is worthy of note that in 484 cases it has found, following
examination of the corresponding reports that no comment was called for regarding the manner in which a ratified
Convention had been implemented. In other cases, however, the Committee has found it necessary to draw the attention of
the governments concerned to the need to take further action to give effect to certain provisions of Conventions or to
supply additional information on given points. As in previous years, its comments have been drawn up in the form of
either “observations”, which are reproduced in the report of the Committee, or “direct requests”, which are not published
in the Committee’s report, but are communicated directly to the governments concerned and are available online. !
Observations are generally used in more serious or long-standing cases of failure to fulfil obligations. They point to
important discrepancies between the obligations under a Convention and the related law and/or practice of member States.
They may address the absence of measures to give effect to a Convention or to take appropriate action following the
Committee’s requests. They may also highlight progress, as appropriate. Direct requests allow the Committee to be
engaged in a continuing dialogue with governments often when the questions raised are primarily of a technical nature.
They can also be used for the clarification of certain points when the information available does not enable a full
appreciation of the extent to which the obligations are fulfilled. Direct requests are also used to examine the first reports
supplied by governments on the application of Conventions.

40. The Committee’s observations appear in Part II of this report, together with, for each subject, a list of direct
requests. An index of all observations and direct requests, classified by country, is provided in Appendix VII to the report.

Follow-up to the conclusions of the Committee

on the Application of Standards

41. The Committee examines the follow-up to the conclusions of the Committee on the Application of Standards. The
corresponding information forms an integral part of the Committee’s dialogue with the governments concerned. This year,

the Committee has examined the follow-up to the conclusions adopted by the Committee on the Application of Standards
during the last session of the International Labour Conference (105th Session, May—June 2016) in the following cases.

List of cases in which the Committee has examined the follow-up
to the conclusions of the Committee on the Application of Standards
(International Labour Conference, 105th Session, May-June 2016)

State Conventions Nos

Bangladesh 87

Cambodia 87

Czech Republic 11

Ecuador 98

El Salvador 87

Guatemala 87

Honduras 169

Indonesia 87

Ireland 98

Kazakhstan 87

Madagascar 182

Malaysia 98

Mauritania 29

Mauritius 98

Mexico 87

1 Observations and direct requests are accessible through the NORMLEX database, on the ILO website (www.ilo.org/normes).
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Nigeria 138
Philippines 87
Turkmenistan 105
United Kingdom 87
Bolivarian Republic of Venezuela 122
Zimbabwe 98

Follow-up of representations under article 24 of the Constitution
and complaints under article 26 of the Constitution

42. In accordance with the established practice, the Committee also examines the measures taken by governments
pursuant to the recommendations of tripartite committees (set up to examine representations under article 24 of the
Constitution) and commissions of inquiry (set up to examine complaints under article 26 of the Constitution). The
corresponding information forms an integral part of the Committee’s dialogue with the governments concerned. The
Committee considers it useful to indicate more clearly the cases in which it follows up on the effect given to the
recommendations made under these constitutional supervisory procedures, as indicated in the following tables.

List of cases in which the Committee has examined the measures
taken by governments to give effect to the recommendations of
commissions of inquiry (complaints under article 26)

State Conventions Nos

Belarus 87,98

Fiji 87

Guatemala 87

Qatar 29, 81

Zimbabwe 87,98

List of cases in which the Committee has examined the measures
taken by governments to give effect to the recommendations
of tripartite committees (representations under article 24)

State Conventions Nos
Chile 35, 169, 187
Dominican Republic 19

Qatar 29

Spain 81,129, 158
United Arab Emirates 29

United Kingdom 29

Special notes

43. As in the past, the Committee has indicated by special notes (traditionally known as “footnotes™) at the end of
its comments the cases in which, because of the nature of the problems encountered in the application of the Conventions
concerned, it has seemed appropriate to ask the government to supply a report earlier than would otherwise have been the
case and, in some instances, to supply full particulars to the Conference at its next session in June 2017.

44. 1In order to identify cases for which it inserts special notes, the Committee uses the basic criteria described
below, while taking into account the following general considerations. First, the criteria are indicative. In exercising its
discretion in the application of the criteria, the Committee may also have regard to the specific circumstances of the
country and the length of the reporting cycle. Second, the criteria are applicable to cases in which an earlier report is
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requested, often referred to as a “single footnote”, as well as to cases in which the government is requested to provide
detailed information to the Conference, often referred to as a “double footnote”. The difference between these two
categories is one of degree. Third, a serious case otherwise justifying a special note to provide full particulars to the
Conference (double footnote) might only be given a special note to provide an early report (single footnote) when there
has been a recent discussion of the case in the Conference Committee. Finally, the Committee wishes to point out that it
exercises restraint in its recourse to “double footnotes” in deference to the Conference Committee’s decisions as to the
cases it wishes to discuss.

45. The criteria to which the Committee has regard are the following:

—  the seriousness of the problem; in this respect, the Committee emphasizes that an important consideration is the
necessity to view the problem in the context of a particular Convention and to take into account matters involving
fundamental rights, workers’ health, safety and well-being, as well as any adverse impact, including at the
international level, on workers and other categories of protected persons;

—  the persistence of the problem;

—  the urgency of the situation; the evaluation of such urgency is necessarily case-specific, according to standard human
rights criteria, such as life threatening situations or problems where irreversible harm is foreseeable; and

—  the quality and scope of the government’s response in its reports or the absence of response to the issues raised by
the Committee, including cases of clear and repeated refusal on the part of a State to comply with its obligations.

46. In addition, the Committee wishes to emphasize that its decision not to double footnote a case which it has
previously drawn to the attention of the Conference Committee in no way implies that it has considered progress to have
been made therein.

47. At its 76th Session (November—December 2005), the Committee decided that the identification of cases in
respect of which a government is requested to provide detailed information to the Conference would be a two-stage
process: first, the expert initially responsible for a particular group of Conventions recommends to the Committee the
insertion of special notes; second, in light of all the recommendations made, the Committee will, after discussion, take a
final, collegial decision once it has reviewed the application of all the Conventions.

48. This year, the Committee has requested governments to supply full particulars to the Conference at its next
session in 2017 in the following cases:

List of the cases in which the Committee has requested governments to supply
full particulars to the Conference at its next session in June 2017
State Conventions Nos
Ecuador 87
El Salvador 144
Malaysia — Peninsular Malaysia/Sarawak 19
Poland 29
Ukraine 81/129

49. The Committee has requested governments to furnish detailed reports outside of the reporting cycle in the
following cases:

List of the cases in which the Committee has requested
detailed reports outside of the reporting cycle

State Conventions Nos

Plurinational State of Bolivia 131

China — Hong Kong Special Administrative Region | 144
Croatia 13,119,148,155,161

50. In addition, the Committee has requested a full reply to its comments outside of the reporting cycle in the
following cases:
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List of the cases in which the Committee has requested

a full reply to its comments outside of the reporting cycle
State Conventions Nos
Algeria 6, 181
Argentina 87
Bangladesh 81, 87,98
Botswana 100
Cameroon 87
Chad 151
Djibouti 144
Ecuador 98
Egypt 87
El Salvador 87
Ethiopia 181
Finland MLC, 2006
France - New Caledonia 100, MLC, 2006
Ghana 108
Greece MLC, 2006
Hungary MLC, 2006
India 141
Italy MLC, 2006
Japan MLC, 2006
Republic of Korea 19 §_
Kyrgyzstan 160 %
Liberia MLC, 2006 §
Lithuania MLC, 2006
Malta MLC, 2006
Mauritania 100
Myanmar 63
Nigeria 138
Norway 12,19, 118
Pakistan 98
Palau MLC, 2006
Qatar 81
Russian Federation 98
Saint Kitts and Nevis MLC, 2006
Serbia 181, MLC, 2006
South Africa MLC, 2006
Turkey 55, 68, 69, 73, 92, 108, 133, 134, 146, 164, 166
United Kingdom — Cayman Islands MLC, 2006
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List of the cases in which the Committee has requested
a full reply to its comments outside of the reporting cycle

State Conventions Nos

Bolivarian Republic of Venezuela 158

Cases of progress
51. Following its examination of the reports supplied by governments, and in accordance with its standard practice,

the Committee refers in its comments to cases in which it expresses its satisfaction or interest at the progress achieved in
the application of the respective Conventions.

52. Atits 80th and 82nd Sessions (2009 and 2011), the Committee made the following clarifications on the general

approach developed over the years for the identification of cases of progress:

)

2
3

“
6))

Q)

The expression by the Committee of interest or satisfaction does not mean that it considers that the country in
question is in general conformity with the Convention, and in the same comment the Committee may express its
satisfaction or interest at a specific issue while also expressing regret concerning other important matters
which, in its view, have not been addressed in a satisfactory manner.

The Committee wishes to emphasize that an indication of progress is limited to a specific issue related to the
application of the Convention and the nature of the measures adopted by the government concerned.

The Committee exercises its discretion in noting progress, taking into account the particular nature of the
Convention and the specific circumstances of the country.

The expression of progress can refer to different kinds of measures relating to national legislation, policy or practice.

If the satisfaction relates to the adoption of legislation, the Committee may also consider appropriate follow-up
measures for its practical application.

In identifying cases of progress, the Committee takes into account both the information provided by governments in
their reports and the comments of employers’ and workers’ organizations.

53. Since first identifying cases of satisfaction in its report in 1964, !> the Committee has continued to follow the

same general criteria. The Committee expresses satisfaction in cases in which, following comments it has made on a
specific issue, governments have taken measures through either the adoption of new legislation, an amendment to
the existing legislation or a significant change in the national policy or practice, thus achieving fuller compliance
with their obligations under the respective Conventions. In expressing its satisfaction, the Committee indicates to
governments and the social partners that it considers the specific matter resolved. The reason for identifying cases of
satisfaction is twofold:

to place on record the Committee’s appreciation of the positive action taken by governments in response to its
comments; and

to provide an example to other governments and social partners which have to address similar issues.
54. Details concerning these cases of progress are found in Part II of this report and cover 34 instances in which

measures of this kind have been taken in 25 countries. The full list is as follows:

List of the cases in which the Committee has been able
to express its satisfaction at certain measures taken
by the governments of the following countries

State Conventions Nos

Albania 87

Angola 138, 182

Australia 87

Bahamas 182

Belarus 11

Belgium 155

Bosnia and Herzegovina 87

12 See para. 16 of the report of the Committee of Experts submitted to the 48th Session (1964) of the International Labour

Conference.
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List of the cases in which the Committee has been able
to express its satisfaction at certain measures taken
by the governments of the following countries

State Conventions Nos

Canada 87, 160

Chile 87,98

Costa Rica 87,98

Cuba 87,98

France — French Polynesia 11

France — New Caledonia 111

Ireland 182

Kiribati 87,98

Liberia 111

Republic of Moldova 111

Niger 98, 154

Paraguay 138

Philippines 17

Seychelles 182

Spain 81

Switzerland 102, 182

United States 147

Uruguay 73

Zambia 138

55. Thus the total number of cases in which the Committee has been led to express its satisfaction at the progress

achieved following its comments has risen to 3,033 since the Committee began listing them in its report.

56. Within cases of progress, the distinction between cases of satisfaction and cases of interest was formalized in

1979. 13 In general, cases of interest cover measures that are sufficiently advanced to justify the expectation that
further progress would be achieved in the future and regarding which the Committee would want to continue its
dialogue with the government and the social partners. The Committee’s practice has developed to such an extent that
cases in which it expresses interest may encompass a variety of measures. The paramount consideration is that the
measures contribute to the overall achievement of the objectives of a particular Convention. This may include:

draft legislation that is before parliament, or other proposed legislative changes forwarded or available to the
Committee;

consultations within the government and with the social partners;
new policies;

the development and implementation of activities within the framework of a technical cooperation project or
following technical assistance or advice from the Office;

judicial decisions, according to the level of the court, the subject matter and the force of such decisions in a
particular legal system, would normally be considered as cases of interest unless there is a compelling reason to note
a particular judicial decision as a case of satisfaction; or

the Committee may also note as cases of interest the progress made by a state, province or territory in the framework
of a federal system.

13 See para. 122 of the report of the Committee of Experts submitted to the 65th Session (1979) of the International Labour

Conference.
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57. Details concerning the cases in question are found either in Part II of this report or in the requests addressed
directly to the governments concerned, and include 145 instances in which measures of this kind have been adopted in
81 countries. The full list is as follows:

List of the cases in which the Committee has been able

to note with interest certain measures taken by
the governments of the following countries

State Conventions Nos
Albania 111

Angola 138, 182
Argentina 111,184
Armenia 111

Austria 94,111
Azerbaijan 88, 159
Bahamas 88, 144, 182
Bangladesh 81,129
Barbados 81,122,129, 144
Belarus 87,98

Belgium 181

Benin 111

Plurinational State of Bolivia 88, 111, 159
Bosnia and Herzegovina 98, 111, 154
Brazil 119

Bulgaria 87,111, 144
Cabo Verde 81, 87,111,129
Canada 87

Chile 87,98, 144, 162, 187
China - Hong Kong Special Administrative Region 141

China — Macau Special Administrative Region 81,129
Colombia 98

Costa Rica 120

Céte d'lvoire 111

Cyprus 144

Czech Republic 81,111, 115,129, 144
Denmark 94

Djibouti 182

Dominican Republic 144,159, 170
Egypt 81,129

Estonia 144

Ethiopia 155

Fiji 81,129
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List of the cases in which the Committee has been able
to note with interest certain measures taken by
the governments of the following countries
State Conventions Nos
Finland 111, 144, 162
France — New Caledonia 111
Ghana 88, 150
Grenada 81,129
Guatemala 159
Guinea 111
Hungary 159
Indonesia 87
Ireland 98, 144, 155, 159
Italy 105
Kiribati 138, 182
Latvia 105
Liberia 111
Madagascar 87,98
Malawi 29
Malaysia 182
Mexico 87
Republic of Moldova 111
Morocco 42 £
Mozambique 17,18 g
Nigeria 29 E
Pakistan 11, 87 8
Peru 23,73,182
Philippines 138, 141,176
Poland 29
Portugal 111
Russian Federation 160
Rwanda 111
Saint Kitts and Nevis 111
San Marino 98
Sao Tome Principe 18
Saudi Arabia 111, 182
Serbia 111, 158
Spain 81,102, 129
Sri Lanka 160
Sweden 182
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List of the cases in which the Committee has been able
to note with interest certain measures taken by
the governments of the following countries
State Conventions Nos
Switzerland 29
Tajikistan 138, 159
Thailand 182
Tunisia 111
Turkmenistan 87
Ukraine 81,108, 122, 129, 150, 160
United Arab Emirates 81,129
United Kingdom 29
United States 182
Uruguay 133
Uzbekistan 182
Zambia 138, 158
Zimbabwe 29,138, 176, 182

Practical application

58. As part of its assessment of the application of Conventions in practice, the Committee notes the information
contained in governments’ reports, such as information relating to judicial decisions, statistics and labour inspection. The
supply of this information is requested in almost all report forms, as well as under the specific terms of some Conventions.

59. The Committee notes that 424 reports received this year contain information on the practical application of
Conventions. Of these, 70 reports contain information on national jurisprudence. The Committee also notes that 354 of the
reports contain information on statistics and labour inspection.

60. The Committee wishes to emphasize to governments the importance of submitting such information which is
indispensable to complete the examination of national legislation and to help the Committee to identify the issues arising
from real problems of application in practice. The Committee also wishes to encourage employers’ and workers’
organizations to submit clear and up-to-date information on the application of Conventions in practice.

Observations made by employers’
and workers’ organizations

61. At each session, the Committee recalls that the contribution by employers’ and workers’ organizations is
essential for the Committee’s evaluation of the application of Conventions in national law and in practice. Member States
have an obligation under article 23, paragraph 2, of the Constitution to communicate to the representative employers’ and
workers’ organizations copies of the reports supplied under articles 19 and 22 of the Constitution. Compliance with this
constitutional obligation is intended to enable organizations of employers and workers to participate fully in the
supervision of the application of international labour standards. In some cases, governments transmit the observations
made by employers’ and workers’ organizations with their reports, sometimes adding their own comments. However, in
the majority of cases, observations from employers’ and workers’ organizations are sent directly to the Office which, in
accordance with the established practice, transmits them to the governments concerned for comment, so as to ensure
respect for due process. For reasons of transparency, all the observations received from employers’ and workers’
organizations on the application of ratified Conventions since the last session of the Committee are listed in Appendix III
to its report. Where the Committee finds that the observations are not within the scope of the Convention or do not contain
information that would add value to its examination of the application of the Convention, it will not refer to them in its
comments. Otherwise, the observations received from employers’ and workers’ organizations may be considered in an
observation or in a direct request, as appropriate.

62. At its 86th Session (2015), the Committee made the following clarifications on the general approach developed
over the years for the treatment of observations from employers’ and workers’ organizations. The Committee recalled that,
in a reporting year, when observations from employers’ and workers’ organizations are not provided with the
government’s report, they should be received by the Office by 1 September at the latest, so as to allow the government
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concerned to have a reasonable time to respond, thereby enabling the Committee to examine the issues raised at its session
the same year. When observations are received after 1 September, they would not be examined in substance in the absence
of a reply from the government, except in exceptional cases. Over the years, the Committee has identified exceptional
cases as those where the allegations are sufficiently substantiated and there is an urgent need to address the situation,
whether because they refer to matters of life and death or to fundamental human rights or because any delay may cause
irreparable harm. In addition, observations referring to legislative proposals or draft laws may also be examined by the
Committee in the absence of a reply from the government, where this may be of assistance for the country at the drafting
stage.

63. Furthermore, the Committee recalled that, in a non-reporting year, when employers’ and workers’
organizations send observations which simply repeat comments made in previous years, or refer to matters already raised
by the Committee, they will be examined in the year when the government’s report is due, in accordance with the regular
reporting cycle. In this case, a report will not be requested from the government outside of that cycle. However, where the
observations meet the criteria of exceptional cases, as defined in the previous paragraph, the Committee will examine
them in the year in which they are received, even in the absence of a reply from the government concerned. The
government will then be requested to send a report the next year, which may be outside of the regular reporting cycle.

64. The Committee emphasized that the procedure set out above aims at giving effect to decisions taken by the
Governing Body which have both extended the reporting cycle and provided for safeguards in that context to ensure that
effective supervision of the application of ratified Conventions is maintained. One of these safeguards consists in giving
due recognition to the possibility afforded to employers’ and workers’ organizations to draw the attention of the
Committee to matters of particular concern arising from the application of ratified Conventions, even in a year when no
report is due.

65. Since its last session, the Committee has received 1,160 observations (compared to 1,019 last year), 314 of
which (compared to 305 last year) were communicated by employers’ organizations and 846 (compared to 714 last year)
by workers’ organizations. The great majority of the observations received (820) related to the application of ratified
Conventions; '* 402 of these observations concerned the application of fundamental Conventions, 84 related to
governance Conventions and 334 concerned the application of other Conventions. Moreover, 340 observations related to
the General Survey on the instruments concerning occupational safety and health. '3

66. The Committee notes that, of the observations received this year on the application of ratified Conventions, 663
were transmitted directly to the Office. In 136 cases, the governments transmitted the observations made by employers’
and workers’ organizations with their reports. The Committee notes that in general the employers’ and workers’
organizations concerned endeavoured to gather and present information on the application of ratified Conventions in
specific countries, both in law and in practice. The Committee recalls that observations of a general nature relating to
certain Conventions are more appropriately addressed within the framework of the Committee’s consideration of General
Surveys or within other forums of the ILO.

Cases in which the need for technical
assistance has been highlighted

67. The combination of the work of the supervisory bodies and the practical guidance given to member States
through technical cooperation and assistance has always been one of the key dimensions of the ILO supervisory system. In
this regard, the Committee welcomed the information received from the Office that, in 2016, targeted technical assistance
continued in order to support countries with the ratification and implementation of international labour standards and to
reinforce the capacity of ministries of labour to fulfil their constitutional obligations (including the preparation of reports
on the application of Conventions). Detailed information on technical assistance is contained in Report I1I (Part 2). '¢

68. The Committee reiterates its hope that a comprehensive technical assistance programme will be
developed in the near future, and that it will be adequately resourced to help all constituents improve the
application of international labour standards in both law and practice.

69. In addition to cases of serious failure by member States to fulfil certain specific obligations related to reporting,
the cases for which, in the Committee’s view, technical assistance would be particularly useful in helping member States
to address gaps in law and in practice in the implementation of ratified Conventions are highlighted in the following table
and details can be found in Part II of this report.

14 See Appendix III to this report.

15 An indication of the observations made by employers’ and workers’ organizations on the application of Conventions received
during the current year is available through the NORMLEX database, on the ILO website (www.ilo.org/normes).

16 See Report III (Part 2), International Labour Conference, 106th Session, Geneva, 2017.
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List of the cases in which technical assistance
would be particularly useful in helping member States

State Conventions Nos
Albania 98

Algeria 24,63
Antigua and Barbuda 87,94
Argentina 87
Armenia 87
Azerbaijan 98
Bahamas 87

Bahrain 111
Barbados 63, 87, 108
Belarus 87,98
Benin 111
Botswana 98

Brazil 98

Burkina Faso 98, 144
Burundi 87

Cabo Verde 81,111, 129
Cambodia 87

Chile 35, 37
Colombia 13,98
Costa Rica 120

Cote d'lvoire 13,136
Djibouti 63, 138, 182
Dominican Republic 81,129
Ecuador 87,98

El Salvador 81, 87,129
Ethiopia 87,98

Fiji 87
Indonesia 87

Islamic Republic of Iran 95
Kazakhstan 87

Kenya 63

Latvia 12,17, 18
Madagascar 98
Malaysia 29,98
Mauritius 12,17,98
Mexico 87
Morocco 12,17, 42
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List of the cases in which technical assistance
would be particularly useful in helping member States

State Conventions Nos

Mozambique 17,18

Myanmar 63

Niger 29

Nigeria 138

Papua New Guinea 87,98

Philippines 17, 87,176

Russian Federation 98

Sao Tome and Principe 17,18, 151

Saudi Arabia 111

Seychelles 108

Slovakia 18,42

Suriname 87,98

Swaziland 12,182

Syrian Arab Republic 63

Tajikistan 81,129, 138

United Republic of Tanzania 63

Trinidad and Tobago 87,98

Tunisia 111

Turkmenistan 138

Uganda 12,17 g_
hjgri;?;/ ELndggctJme—leirraltar, Guernsey, Isle of Man, 12,17, 24. 25, 42, 63 %
Ukraine 87, 98, 108 &
Uruguay 63

Uzbekistan 98

Bolivarian Republic of Venezuela 87

Zambia 81, 129

Zimbabwe 81, 87,98, 129

C. Reports under article 19 of the Constitution

70. The Committee recalls that the Governing Body decided that the subjects of General Surveys should be aligned
with those of the annual recurrent discussions in the Conference under the follow-up to the ILO Declaration on Social
Justice for a Fair Globalization, 2008. This year, governments were requested to supply reports under article 19 of the
Constitution as a basis for the General Survey on the following instruments: the Promotional Framework for Occupational
Safety and Health Convention, 2006 (No. 187), the Promotional Framework for Occupational Safety and Health
Recommendation, 2006 (No. 197), the Safety and Health in Construction Convention, 1988 (No. 167), the Safety and
Health in Construction Recommendation, 1988 (No. 175), the Safety and Health in Mines Convention, 1995 (No. 176),
the Safety and Health in Mines Recommendation, 1995 (No. 183), the Safety and Health in Agriculture Convention, 2001
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(No. 184) and the Safety and Health in Agriculture Recommendation, 2001 (No. 192). 7 In accordance with the practice
followed in previous years, the survey has been prepared on the basis of a preliminary examination by a working party
comprising six members of the Committee.

71. The Committee notes with regret that, for the past five years, none of the reports on unratified Conventions and
Recommendations requested under article 19 of the Constitution have been received from the following 34 countries:
Armenia, Belize, Burundi, Comoros, Congo, Democratic Republic of the Congo, Dominica, Equatorial Guinea,
Fiji, Ghana, Grenada, Guinea, Guinea-Bissau, Guyana, Haiti, Kiribati, Liberia, Libya, Malawi, Marshall Islands,
Nigeria, Rwanda, Saint Kitts and Nevis, Saint Lucia, San Marino, Sao Tome and Principe, Sierra Leone, Solomon
Islands, Somalia, Tuvalu, United Arab Emirates, Vanuatu, Yemen and Zambia.

72. The Committee once again urges governments to provide the reports requested so that its General Surveys
can be as comprehensive as possible.

D. Submission of instruments adopted by the
Conference to the competent authorities
(article 19, paragraphs 5, 6 and 7, of the Constitution)

73. In accordance with its terms of reference, the Committee this year examined the following information supplied
by the governments of member States pursuant to article 19 of the Constitution of the Organization:

(a) additional information on measures taken to submit to the competent authorities the instruments adopted by the
Conference from 1970 (54th Session) to June 2015 (104th Session) (Conventions Nos 131-189, Recommendations
Nos 135-204 and Protocols);

(b) replies to the observations and direct requests made by the Committee at its 86th Session (November—December
2015).

74. Appendix IV of Part II of the report contains a summary of the most recent information received indicating the
competent authorities to which the Protocol of 2014 to the Forced Labour Convention, 1930, and the Forced Labour
(Supplementary Measures) Recommendation, 2014 (No. 203), adopted by the Conference at its 103rd Session, as well as
the Transition from the Informal to the Formal Economy Recommendation, 2015 (No. 204), adopted by the Conference at
its 104th Session, were submitted and the date of submission. In addition, Appendix IV summarizes the information
supplied by governments with respect to earlier adopted instruments submitted to the competent authority in 2016.

75. Additional statistical information is found in Appendices V and VI of Part II of the report. Appendix V,
compiled based on information provided by governments, shows where each member State stands in terms of its
constitutional obligation of submission. Appendix VI shows the overall submission status of each instrument adopted
since the 54th Session (June 1970) of the Conference. All instruments adopted prior to the 54th Session of the Conference
have been submitted. The statistical data in Appendices V and VI are regularly updated by the competent units of the
Office and can be accessed via the Internet.

103rd Session

76. At its 103rd Session in June 2014, the Conference adopted the Protocol of 2014 to the Forced Labour
Convention, 1930, and the Forced Labour (Supplementary Measures) Recommendation, 2014 (No. 203). The 12-month
period for submission to the competent authorities of the Protocol of 2014 to the Forced Labour Convention, 1930, and
Recommendation No. 203 ended on 11 June 2015, and the 18-month period on 11 December 2015. In all, 67 member
States have submitted both the Protocol of 2014 to the Forced Labour Convention, 1930, and Recommendation No. 203.
The Committee notes with interest that the Protocol of 2014 to the Forced Labour Convention, 1930, entered into force on
9 November 2016 and was ratified by ten member States: Argentina, Czech Republic, Estonia, France, Mali,
Mauritania, Niger, Norway, Panama and United Kingdom. The Committee encourages all governments to continue
their efforts to submit the instruments adopted by the 103rd Session of the Conference to their legislature and to report
on the action taken with regard to these instruments.

104th Session

77. At its 104th Session in June 2015, the Conference adopted the Transition from the Informal to the Formal
Economy Recommendation, 2015 (No. 204). The 12-month period for submission to the competent authorities of
Recommendation No. 204 ended on 12 June 2016, and the 18-month period on 12 December 2016. The Committee notes
that 50 governments have provided information on the submission to the competent authorities of Recommendation No.
204, out of which the following 38 have provided information since the Committee’s last session: Australia, Belgium,
Bosnia and Herzegovina, Cambodia, Costa Rica, Cote d’Ivoire, Cuba, Cyprus, Djibouti, Ecuador, Estonia,
Finland, France, Ghana, Honduras, Iceland, India, Indonesia, Ireland, Japan, Republic of Korea, Lithuania,
Mauritania, Montenegro, Netherlands, New Zealand, Poland, Qatar, Romania, Russian Federation, Slovakia,

17 See Report I1I (Part 1B), International Labour Conference, 106th Session, Geneva, 2017.
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Slovenia, Sudan, Switzerland, Turkey, Uganda, United States and Zimbabwe. The Committee encourages all
governments to continue their efforts to submit Recommendation No. 204 to their legislature and to report on the
action taken with regard to this instrument.

Cases of progress

78. The Committee notes with interest the information provided by the governments of the following countries:
Cambodia, Cote d’Ivoire, Djibouti, Ireland, Madagascar, Mali, Mauritania, Sudan, Suriname and Uganda. It
welcomes the efforts made by these Governments in recognizing the significant delay in submission and to take important
steps toward fulfilling their obligation to submit to their legislatures the instruments adopted by the Conference over a
number of years.

Special problems

79. To facilitate the work of the Committee on the Application of Standards, this report only mentions those
governments that have not submitted to the competent authorities the instruments adopted by the Conference for at least
seven sessions. These special problems are referred to as “serious failure to submit”. This time frame begins at the 95th
Session (2006) and concludes at the 104th Session (2015) bearing in mind that the Conference did not adopt any
Conventions or Recommendations during the 97th (2008), 98th (2009) and 102nd (2013) Sessions. Thus, this time
frame was deemed long enough to warrant inviting the governments concerned to a special sitting of the Conference
Committee so that they could account for the delays in submission. In addition, the Committee is also providing
information in its observations concerning problems of “failure to submit”, which refers to governments that have not
submitted to the competent authorities the instruments adopted at the last six sessions of the Conference.

80. The Committee notes that at the closure of its 87th Session, on 10 December 2016, the following 38 (42 in
2013, 37 in 2014 and 32 in 2015) countries were in this situation of “serious failure to submit”: Angola, Azerbaijan,
Bahamas, Bahrain, Belize, Burundi, Comoros, Croatia, Democratic Republic of the Congo, Dominica, El Salvador,
Equatorial Guinea, Fiji, Gabon, Guinea, Guinea-Bissau, Haiti, Jamaica, Kazakhstan, Kiribati, Kuwait,
Kyrgyzstan, Liberia, Libya, Mozambique, Pakistan, Papua New Guinea, Rwanda, Saint Kitts and Nevis, Saint
Lucia, Saint Vincent and the Grenadines, Samoa, Seychelles, Sierra Leone, Solomon Islands, Somalia, Syrian Arab
Republic and Vanuatu.

81. The Committee is aware of the exceptional circumstances that have affected some of these countries for years,
as a result of which some of them have been deprived of the institutions needed to fulfil the obligation to submit
instruments. At the 105th Session of the Conference (May—June 2016), some Government delegations supplied
information explaining why their countries had been unable to meet the constitutional obligation to submit Conventions,
Recommendations and Protocols to their national legislature. Following the concerns raised by the Committee of Experts,
the Conference Committee also expressed great concern at the failure to respect this obligation. It pointed out that
compliance with this constitutional obligation, which means submitting the instruments adopted by the Conference to
national legislatures, is of the utmost importance in ensuring the effectiveness of the Organization’s standards-related
activities.

82. The abovementioned countries have been identified in observations published in this report, and the
Conventions, Recommendations and Protocols that have not been submitted are indicated in the statistical appendices. The
Committee considers it worthwhile to alert the governments concerned so as to enable them immediately and as a matter
of urgency to take appropriate steps to bring themselves up to date in compliance with this obligation. This notice also
allows the governments to benefit from the measures the Office is prepared to take, upon their request, to assist them in
the steps required for the rapid submission to their legislature of the pending instruments.

Comments of the Committee and
replies from governments

83. Asinits previous reports, the Committee makes individual observations in section I1I of Part II of this report on
the points that should be brought to the special attention of governments. In general, observations are made in cases where
there has been no information for five or more sessions of the Conference. Furthermore, requests for additional
information on other points have been addressed directly to a number of countries (see the list of direct requests at the end
of section III).

84. As the Committee has already pointed out, it is important that governments send the information and
documents required by the questionnaire set forth at the end of the Memorandum adopted by the Governing Body in
March 2005. The Committee must receive for examination a summary or a copy of the documents submitting the
instruments to the legislative bodies and be informed of the proposals made as to the action to be taken on them. The
obligation of submission is discharged only once the instruments adopted by the Conference have been submitted to the
legislature and a decision has been taken on them. The Office has to be informed of this decision, as well as of the
submission of instruments to the legislature. The Committee hopes to continue to note cases of progress in this matter in
its next report. It again reminds governments that they may seek technical assistance from the ILO, particularly through
the standards specialists in the field.
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Ill. Collaboration with international
organizations and functions relating
to other international instruments

Cooperation with international organizations
in the field of standards

85. In the context of collaboration with other international organizations on questions concerning the application of
international instruments relating to subjects of common interest, the ILO has entered into special arrangements with the
United Nations, certain specialized agencies and other intergovernmental organizations. '* In particular, these
organizations may send information on the application of certain Conventions that would assist the Committee of Experts
in examining the application of these Conventions.

United Nations treaties concerning human rights

86. The Committee recalls that international labour standards and the provisions of related United Nations human
rights treaties are complementary and mutually reinforcing. It emphasizes that continuing cooperation between the ILO
and the United Nations with regard to the application and supervision of relevant instruments is necessary, particularly in
the context of the United Nations programming framework aimed at greater coherence and cooperation within the
framework of the United Nations system and the 2030 Agenda for Sustainable Development.

87. The Committee welcomes the fact that the Office has continued to provide information on the application of
international labour standards to the United Nations treaty and charter-based bodies on a regular basis, in accordance with
the existing arrangements between the ILO and the United Nations. It also continued to follow the work of these bodies
and to take their comments into consideration where appropriate. The Committee considers that coherent international
monitoring is an important basis for action to enhance the enjoyment of, and compliance with civil, political, economic,
social and cultural rights at the national level.

European Code of Social Security
and its Protocol

88. In accordance with the supervisory procedure established under Article 74, paragraph 4, of the European Code
of Social Security, and the arrangements made between the ILO and the Council of Europe, the Committee of Experts
examined 21 reports on the application of the Code and, as appropriate, its Protocol. The Committee’s conclusions on
these reports will be sent to the Council of Europe for examination by its Committee of Experts on Social Security. Once
approved, the Committee’s comments should lead to the adoption of resolutions by the Committee of Ministers of the
Council of Europe on the application of the Code and the Protocol by the countries concerned.

89. With its dual responsibility for the application of the Code and for international labour Conventions relating to
social security, the Committee is seeking to develop a coherent analysis of the application of European and international

18 The following organizations are concerned: the United Nations, the Office of the High Commissioner for Human Rights
(OHCHR), the Food and Agriculture Organization of the United Nations (FAO), the United Nations Educational, Scientific and
Cultural Organization (UNESCO), the World Health Organization (WHO), the International Atomic Energy Agency (IAEA)
(concerning the Radiation Protection Convention, 1960 (No. 115)), and the International Maritime Organization (IMO).
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instruments and to coordinate the obligations of the States parties to these instruments. The Committee also draws
attention to the national situations in which recourse to technical assistance from the secretariat of the Council of Europe
and the Office may prove to be an effective means of improving the application of the Code.

* ok ook

90. Lastly, the Committee would like to express its appreciation for the invaluable assistance again rendered to it
by the officials of the Office, whose competence and devotion to duty make it possible for the Committee to accomplish
its complex task in a limited period of time.

Geneva, 10 December 2016 (Signed) Abdul G. Koroma
Chairperson

Rosemary Owens
Reporter
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Appendix to the General Report

Composition of the Committee of Experts
on the Application of Conventions
and Recommendations

Mr Mario ACKERMAN (Argentina)

Doctor of Law; Professor Emeritus at the University of Buenos Aires; former Professor of Labour and
Social Security Law at the Faculty of Law of the University of Buenos Aires (1997-2016); Doctor honoris
causa of the University of Champagnat; Director of Masters and Specialist Postgraduate Labour Law
Studies at the Faculty of Law of the University of Buenos Aires; Director of the Revista de Derecho
Laboral; former Adviser to the Parliament of the Republic of Argentina; former National Director of the
Labour Inspectorate of the Ministry of Labour and Social Security of the Republic of Argentina.

Mr Shinichi AGO (Japan)

Professor of International Law at the College of Law, Ritsumeikan University, Kyoto; former Professor of
International Economic Laws and Dean of the Faculty of Law at Kyushu University; member of the Asian
Society of International Law, the International Law Association and the International Society for Labour
and Social Security Law; Judge, Asian Development Bank Administrative Tribunal.
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Ms Lia ATHANASSIOU (Greece)

Full Professor of Maritime and Commercial Law at the National and Kapodistrian University of Athens
(Faculty of Law); Ph.D. from the University of Paris [-Sorbonne; LL.M. Aix-Marseille I1I; LL.M. Paris II-
Assas; practising lawyer and arbitrator specializing in European, commercial and maritime law.

Ms Leila AZOURI (Lebanon)

Doctor of Law; Professor of Labour Law at the Faculty of Law at Sagesse University, Beirut; Director of
Research at the Doctoral School of Law of the Lebanese University; former Director of the Faculty of Law
of the Lebanese University; member of the Executive Bureau of the National Commission for Lebanese
Women; Chairperson of the national commission responsible for the preparation of the reports submitted by
the Government of Lebanon to the UN Committee on the Elimination of Discrimination against Women
(CEDAW); legal expert for the Arab Women Organization, member of the “ILO Policy Advisory
Committee on Fair Migration” in the Middle East.
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Mr Lelio BENTES CORREA (Brazil)

Judge at the Labour Superior Court (Tribunal Superior do Trabalho) of Brazil, former Labour Public
Prosecutor of Brazil, LLM of the University of Essex, United Kingdom; Member of the National Council of
Justice of Brazil; Professor (Labour Team and Human Rights Centre) at the Instituto de Ensino Superior de
Brasilia; Professor at the National School for Labour Judges.

Mr James J. BRUDNEY (United States)

Professor of Law, Fordham University School of Law, New York, NY; Co-Chair of the Public Review
Board of the United Automobile Workers Union of America (UAW); former Visiting Fellow, Oxford
University, United Kingdom; former Visiting Faculty, Harvard Law School; former Professor of Law, The
Ohio State University Moritz College of Law; former Chief Counsel and Staff Director of the United States
Senate Subcommittee on Labour; former attorney in private practice; and former law clerk to the United
States Supreme Court.

Mr Halton CHEADLE (South Africa)

Professor Emeritus, University of Cape Town; former Special Adviser to Minister of Justice; former Chief
Legal Counsel of the Congress of South African Trade Unions (COSATU); former Special Adviser to the
Labour Minister; former Convener of the Task Team to draft the South African Labour Relations Act.

Ms Graciela DIXON CATON (Panama)

Former President of the Supreme Court of Justice of Panama; former President of the Penal Court of
Cassation and of the Chamber of General Business Matters of the Supreme Court of Panama; former
President of the International Association of Women Judges; former President of the Latin American
Federation of Judges; former National Consultant for the United Nations Children’s Fund (UNICEF);
presently Arbitrator at the Court of Arbitration of the Official Chamber of Commerce of Madrid; Arbitrator
at the Center for Dispute Resolution (CESCON) of the Panamanian Chamber of Construction, as well as for
the Conciliation and Arbitration Center of the Panamanian Chamber of Commerce; and legal adviser and
international consultant.

Mr Rachid FILALI MEKNASSI (Morocco)

Doctor of Law; Professor at the University Mohammed V of Rabat; member of the Higher Council of
Education, Training and Scientific Research; consultant with national and international public bodies,
including the World Bank, the United Nations Development Programme (UNDP), the Food and Agriculture
Organization of the United Nations (FAO), and UNICEF; National Coordinator of the ILO project
“Sustainable Development through the Global Compact” (2005-08); former Research Project Manager at
the Foreign Department of the Central Bank (1975-78).

Mr Abdul G. KOROMA (Sierra Leone)

Judge at the International Court of Justice (1994-2012); former President of the Henry Dunant Centre for
Humanitarian Dialogue in Geneva; former member and Chairman of the International Law Commission;
former Ambassador and Permanent Representative of Sierra Leone to the United Nations (New York) and
former Ambassador Plenipotentiary to the European Union, Organisation of African Unity (OAU) and
many countries.

Ms Elena E. MACHULSKAYA (Russian Federation)
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Professor of Law, Department of Labour Law, Faculty of Law, Moscow State Lomonosov University;
Professor of Law, Department of Civil Proceedings and Social Law, Russian State University of Oil and
Gas; Secretary, Russian Association for Labour and Social Security Law; member of the European
Committee of Social Rights; member of the President’s Committee on the Rights of Persons with
Disabilities (non-paid basis).
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Ms Karon MONAGHAN (United Kingdom)

Queen’s Counsel; Deputy High Court Judge; former Judge of the Employment Tribunal (2000-08);
practising lawyer with Matrix Chambers, specializing in discrimination and equality law, human rights law,
European Union law, public law and employment law; advisory positions include Special Adviser to the
House of Commons Business, Innovation and Skills Committee for the inquiry on women in the workplace
(2013-14).

Mr Vitit MUNTARBHORN (Thailand)

Professor Emeritus of Law in Thailand; former United Nations University Fellow at the Refugee Studies
Programme, Oxford University; former United Nations Special Rapporteur on the Situation of Human
Rights in the Democratic People’s Republic of Korea; former United Nations Special Rapporteur on the
Sale of Children, Child Prostitution and Child Pornography; former Chairperson of the United Nations
Coordination Committee of Special Procedures; Chairperson of the United Nations Commission of Inquiry
on the Ivory Coast (2011); member, Advisory Board, United Nations Human Security Fund (2011-16); a
Commissioner of the United Nations Commission of Inquiry on the Syrian Arab Republic (2012-16);
recipient of the 2004 UNESCO Prize for Human Rights Education; United Nations Independent Expert on
Protection against Violence and Discrimination Based on Sexual Orientation and Gender Identity (2016—
present).

Ms Rosemary OWENS (Australia)

Professor Emerita of Law, Adelaide Law School, University of Adelaide; former Dame Roma Mitchell
Professor of Law (2008-15); former Dean of Law (2007—11); Officer of the Order of Australia; Fellow of
the Australian Academy of Law (and Director (2014-16)); former Editor and currently member of the
editorial board of the Australian Journal of Labour Law; member of the scientific and editorial board of the
Révue de droit comparé du travail et de la sécurité sociale; member of the Australian Labour Law
Association (and former member of its National Executive); International Reader for the Australian
Research Council; Chairperson of the South Australian Government’s Ministerial Advisory Committee on
Work—Life Balance (2010-13); Chairperson and member of the Board of Management of the Working
Women'’s Centre (SA) (1990-2014).
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Mr Paul-Gérard POUGOUE (Cameroon)

Professor of Law (agrégé), Professor Emeritus, Yaoundé University; guest or associate professor at several
universities and at the Hague Academy of International Law; Head of the Department of Legal Theory,
Legal Epistemology and Comparative Law and Director of the Master’s Programme of Legal Theories and
Pluralism of the Faculty of Law and Political Sciences of the University of Yaoundé II; on several
occasions, President of the jury for the agrégation competition (private law and criminal sciences section)
of the African and Malagasy Council for Higher Education (CAMES); former member (1993-2001) of the
Scientific Council of the Agence universitaire de la Francophonie (AUF); former member (2002—12) of the
Council of the International Order of Academic Palms of CAMES; member of the International Society for
Labour and Social Security Law, the International Foundation for the Teaching of Business Law, the
Association Henri Capitant and the Society of Comparative Law; founder and Director of the review Juridis
periodique; President of the Association for the Promotion of Human Rights in Central Africa (APDHAC);
Chairperson of the Scientific Board of the Labour Administration Regional African Centre (CRADAT);
Chairperson of the Scientific Board of the Catholic University of Central Africa (UCAC).
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Mr Raymond RANJEVA (Madagascar)

Member of the International Court of Justice (1991-2009); Vice-President (2003—06), President (2005) of
the Chamber formed by the International Court of Justice to deal with the case concerning the Frontier
Dispute Benin/Niger; senior judge of the Court (February 2006—09); Bachelor’s degree in Law (1965),
University of Madagascar, Antananarivo; Doctorate of Law, University of Paris II; Agrégé of the Faculties
of Law and Economics, Public Law and Political Science section, Paris (1972); Doctor honoris causa of the
Universities of Limoges, Strasbourg and Bordeaux-Montesquieu. Professor at the University of Madagascar
(1981-91) and other institutions; a number of administrative posts held, including First Rector of the
University of Antananarivo (1988-90); member of the Malagasy delegations to several international
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conferences; Head of the Malagasy delegation to the United Nations Conference on Succession of States in
respect of Treaties, Vienna (1976-77); first Vice-President for Africa of the International Conference of
French-speaking Faculties of Law and Political Science (1987-91); member of the Court of Arbitration of
the International Chamber of Commerce; member of the Court of Arbitration for Sport; member of the
Institute of International Law; member of numerous national and international professional and academic
societies; Vice-Chairperson of the Madagascar Academy (1974-90); Curatorium of the Hague Academy of
International Law; member of Pontifical Council for Justice and Peace; President of the African Society of
International Law since 2012; Vice-Chairman of the International Law Institute (2015—17); Chairperson of
the ILO Commission of Inquiry on Zimbabwe.

Mr Ajit Prakash SHAH (India)

Former Chief Justice of the High Court of Madras (Chennai) and of the High Court of New Delhi; former
judge of the High Court of Bombay (Mumbai); specialist in labour and equality issues; landmark rulings
include those on contract and child labour (Delhi Action Plan against child labour), maritime matters and
the employment rights of persons living with HIV and AIDS.

Ms Deborah THOMAS-FELIX (Trinidad and Tobago)

President of the Industrial Court of Trinidad and Tobago since 2011; Judge of the United Nations Appeals
Tribunal since 2014; current President of the United Nations Appeals Tribunal; former Chair of the Trinidad
and Tobago Securities and Exchange Commission; former Deputy Chief Magistrate of the Judiciary of
Trinidad and Tobago; former President of the Family Court of Saint Vincent and the Grenadines; A. Hubert
Humphrey Fulbright Fellow; Georgetown University Leadership Seminar fellow; and Commonwealth
Institute of Judicial Education fellow.

Mr Bernd WAAS (Germany)
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Professor of Labour Law and Civil Law at the University of Frankfurt; coordinator and member of the
European Labour Law Network; lawyer who has provided legal advice to institutions including the German
Parliament and Government, the National People’s Congress of the People’s Republic of China, Ministries
of Labour in various countries and the International Society for Labour Law and Social Security.
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Observations concerning
particular countries
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GENERAL OBSERVATIONS

I. Observations concerning reports
on ratified Conventions (articles 22, 23,
paragraph 2, and 35, of the Constitution)

General observation (article 23, paragraph 2, of the Constitution)

The Committee recalls that the purpose of the obligation to communicate copies of reports on ratified Conventions
to representative employers’ and workers’ organizations, established in article 23, paragraph 2, of the Constitution, is to
enable these organizations to make their own observations on the application of ratified Conventions. The Committee
emphasizes that the information received from employers’ and workers’ organizations bears witness to their involvement
in the reporting system and that such information has often led to better knowledge and understanding of the difficulties
that countries have met. Further to its general observation of last year, the Committee welcomes the fact that nearly all
countries have fulfilled this obligation this year. However, it notes that none of the reports supplied by the following
countries indicate the employers’ and workers’ organizations to which a copy has been communicated: Plurinational
State of Bolivia (2015 and 2016), Burundi (2016), Chad (2016), Ecuador (2016), Fiji (2016), France (New Caledonia)
(2016), Islamic Republic of Iran (2014, 2015 and 2016), Iraq (2016), Kenya (2016), Liberia (2016), Marshall
Islands (2016) and Rwanda (2014, 2015 and 2016). For the following countries, the Committee notes that a majority of
the reports received do not indicate the representative employers’ and workers’ organizations to which copies of the
reports were communicated: Algeria (2016), Kyrgyzstan (2016), Mozambique (2016) and Sierra Leone (2016). The
Committee requests the Governments concerned to fulfil their constitutional obligation without delay.

General observations (articles 22 and 35 of the Constitution)

Barbados

The Committee notes with regret that the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due
since 2015, has not been received. The Committee hopes that the Government will soon submit its report, in accordance
with article 22 of the ILO Constitution.

Belize

The Committee notes with concern that, for the third year, the reports due on ratified Conventions have not been
received. Moreover, 26 reports are now due on fundamental, governance and technical Conventions, the majority of which
should include information in reply to the Committee’s comments. The Committee hopes that the Government will soon
submit these reports, in accordance with article 22 of the ILO Constitution.

Comoros

The Committee notes with concern that 23 reports are now due on fundamental, governance and technical
Conventions. The Committee also notes that, for the second year, the reports due on ratified Conventions have not been
received. The Committee hopes that the Government will soon submit all the reports due, in accordance with article 22 of
the ILO Constitution.
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The Committee notes with regret that, for the second year, the reports due on ratified Conventions have not been
received. Moreover, 19 reports are now due on fundamental, governance and technical Conventions, the majority of which
should include information in reply to the Committee’s comments. The Committee hopes that the Government will soon
submit these reports, in accordance with article 22 of the ILO Constitution.

The Committee notes with concern that, for the third year, the reports due on ratified Conventions have not been
received. Moreover, 21 reports are now due on fundamental, governance and technical Conventions, most of which should
include information in reply to the Committee’s comments. The Committee hopes that the Government will soon submit
these reports, in accordance with article 22 of the ILO Constitution.

The Committee notes with concern that, for the fourth year, the reports due on ratified Conventions have not been
received. Moreover, 25 reports are now due on fundamental, governance and technical Conventions most of which should
include information in reply to the Committee’s comments. The Committee hopes that the Government will soon submit
these reports, in accordance with article 22 of the ILO Constitution.

RANO®E®

The Committee notes with deep concern that, for the last ten years, the reports due on the ratified Conventions have
not been received. Fourteen reports are now due on fundamental and technical Conventions most of which should include
information in reply to the Committee’s comments. Of these 14 reports, two reports are first reports on the application of
Conventions Nos 68 and 92, due since 1998. Recalling that technical assistance was provided on these issues in 2012, the
Committee firmly hopes that the Government will soon submit its reports, in accordance with article 22 of the ILO
Constitution.

The Committee notes with deep concern that, for the fifth year, the reports due on the ratified Conventions have not
been received. Eight reports are now due on fundamental Conventions, most of which should include information in reply
to the Committee’s comments. The Committee firmly hopes that the Government will soon submit its reports, in
accordance with article 22 of the ILO Constitution. The Committee recalls that the Government may avail itself of the
technical assistance of the Office in this regard.

The Committee notes with regret that the first report on the Maritime Labour Convention, 2006 (MLC, 2006) due
since 2015, has not been received. The Committee hopes that the Government will soon submit this report, in accordance
with article 22 of the ILO Constitution.

The Committee notes with concern that, for the third year, the reports due on ratified Conventions have not been
received. Moreover, 21 reports are now due on fundamental, governance and technical Conventions most of which should
include information in reply to the Committee’s comments. The Committee hopes that the Government will soon submit
its reports, in accordance with article 22 of the ILO Constitution.

The Committee notes with concern that 28 reports are now due on fundamental, governance and technical
Conventions, including the first report on Convention No. 189 due since 2015. The Committee also notes that, for the
second year, the reports due on ratified Conventions have not been received. The Committee hopes that the Government
will soon submit its reports, in accordance with article 22 of the ILO Constitution.

The Committee notes with concern that, for the fourth year, the reports due on ratified Conventions have not been
received. Moreover, 23 reports are now due on fundamental, governance and technical Conventions most of which should
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include information in reply to the Committee’s comments. The Committee hopes that the Government will soon submit
its reports, in accordance with article 22 of the ILO Constitution.

Kiribati

The Committee notes with concern that the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due
since 2014, has not been received. Noting that the country will receive technical assistance from the Office during a
Subregional Tripartite Workshop on Implementation of, and Reporting on, the MLC, 2006, which will take place in Fiji in
February 2017, the Committee hopes that the Government will submit its report on the application of this Convention for
review at its next session. The Committee further notes that only four of the eight reports requested this year have been
received, four reports are still due for this year on fundamental and technical Conventions most of which should include
information in reply to the Committee’s comments. It hopes that the Government will soon submit all its reports, in
accordance with article 22 of the ILO Constitution.

Lao People's Democratic Republic

The Committee notes with regret that, for the second year, no reports due on ratified Conventions have been
received. Seven reports are due on fundamental, governance and technical Conventions, most of which should include
information in reply to the Committee’s comments. It hopes that that Government will soon submit its reports, in
accordance with article 22 of the ILO Constitution.

Republic of Maldives

The Committee notes with regret that, for the second year, the reports due on ratified Conventions have not been
received, including the first reports on Conventions Nos 29, 87, 98, 100, 105, 111, 138 and 182. The Committee hopes
that the Government will soon submit its reports, in accordance with article 22 of the ILO Constitution.

Nicaragua

The Committee notes with regret that the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due
since 2015, has not been received. Only five of the 17 reports requested this year have been received on fundamental and
technical Conventions most of which should include information in reply to the Committee’s comments. It hopes that the
Government will soon submit its reports, in accordance with article 22 of the ILO Constitution.

Nigeria

The Committee notes with regret that the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due
since 2015, has not been received. Only five of the 14 reports requested this year have been received on fundamental and
technical Conventions most of which should include information in reply to the Committee’s comments. It hopes that the
Government will soon submit its reports, in accordance with article 22 of the ILO Constitution.

Saint Lucia

The Committee notes with concern that, for the third year, the reports due on ratified Conventions have not been
received. Moreover, seventeen reports are now due on fundamental and technical Conventions, most of which should
include information in reply to the Committee’s comments. It hopes that the Government will soon submit its reports, in
accordance with article 22 of the ILO Constitution.

Saint Vincent and the Grenadines

The Committee notes with concern that the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due
since 2014, has not been received. Moreover, 13 reports are due on fundamental, governance and technical Conventions,
most of which should include information in reply to the Committee’s comments. It hopes that that Government will soon
submit its reports, in accordance with article 22 of the ILO Constitution.

Samoa

The Committee notes with regret that the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due
since 2015, has not been received. Noting that the country will receive technical assistance from the Office during a
Subregional Tripartite Workshop on Implementation of, and Reporting on, the MLC, 2006, which will take place in Fiji in
February 2017, the Committee hopes that the Government will submit its report on the application of this Convention for
review at its next session. The Committee further notes that reports are now due on fundamental, governance and technical
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Conventions, most of which should include information in reply to the Committee’s comments. The Committee hopes that
the Government will soon submit all its reports, in accordance with article 22 of the ILO Constitution.

The Committee notes with deep concern that, for the 11th year, the reports due on ratified Conventions have not
been received. Sixteen reports are now due on fundamental and technical Conventions. The Committee firmly hopes that
the Government will soon submit its reports, in accordance with article 22 of the ILO Constitution. The Committee recalls
that the Government may avail itself of the technical assistance of the Office in this regard.

The Committee notes with regret that, for the second year, the reports due on ratified Conventions have not been
received. Four reports are now due on fundamental, governance and technical Conventions most of which should include
information in reply to the Committee’s comments. The Committee hopes that the Government will soon submit its
reports, in accordance with article 22 of the ILO Constitution.

The Committee notes with concern that the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due
since 2014, has not been received. Noting that the country will receive technical assistance from the Office during a
Subregional Tripartite Workshop on Implementation of, and Reporting on, the MLC, 2006, which will take place in Fiji in
February 2017, the Committee hopes that the Government will submit its report on the application of this Convention for
review at its next session, in accordance with article 22 of the ILO Constitution.

Bermuda

The Committee notes with regret that the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due
since 2015, has not been received. The Committee hopes that the Government will soon submit its report, in accordance
with article 35 of the ILO Constitution.

RANO®E®

The Committee notes with regret that, for the second year, the reports due on ratified Conventions have not been
received. Moreover, 14 reports are now due on fundamental, governance and technical Conventions most of which should
include information in reply to the Committee’s comments. The Committee hopes that the Government will soon submit
its reports, in accordance with article 22 of the ILO Constitution.

In addition, requests regarding certain matters are being addressed directly to the following States: Bangladesh,
Cabo Verde, China: Macau Special Administrative Region, Cook Islands, Croatia, Egypt, Eritrea, France: French
Southern and Antarctic Territories, Gabon, Greece, Guinea, Islamic Republic of Iran, Iraq, Ireland, Kenya, Malawi,
Malaysia: Peninsular Malaysia, Malaysia: Sabah, Malaysia: Sarawak, Malta, Netherlands: Aruba, Pakistan, Papua New
Guinea, Rwanda, Saint Kitts and Nevis, San Marino, Sao Tome and Principe, Serbia, Sierra Leone, Singapore, Slovenia,
Solomon Islands, Sri Lanka, Syrian Arab Republic, Thailand, Tunisia, Vanuatu, Viet Nam.
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Freedom of association, collective bargaining,
and industrial relations

Albania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee takes note of the observations of the International Organisation of Employers (IOE) received on
1 September 2016, which are of a general nature.

Article 2 of the Convention. Right to organize of foreign workers. With reference to section 70 of the Act on
Foreigners (No. 108 of 2013), providing that foreign workers with a permanent residence permit shall enjoy economic and
social rights on the same terms as nationals, the Committee had requested the Government to take all necessary measures
to ensure that all foreign workers, whether with a permanent or temporary residence permit or without residence permit,
can exercise trade union rights. The Committee notes the Government’s position that articles 16(1), 46(1) and 50 of the
Constitution of the Republic of Albania fully guarantee the rights of foreigners in this regard and that the Act on
Foreigners provides foreigners with protection against any form of discrimination. The Committee requests the
Government to confirm that all foreign workers, including those without a residence permit, may exercise trade union
rights, and particularly the right to join organizations which defend their interests as workers. The Committee further
requests the Government to provide information on foreign workers’ exercise of this right in practice, and otherwise to
take any necessary measures to ensure they can exercise these rights under the Convention.

Article 3. Right of organizations to organize their activities and formulate their programmes. For a number of
years, the Committee has been requesting the Government to take measures to: (i) amend section 197/7(4) of the Labour
Code concerning sympathy strikes; and (ii) ensure that all public servants who do not exercise authority in the name of the
State are able to exercise the right to strike.

The Committee notes with satisfaction that the Government informs that Act No. 136 of 5 December 2016 on some
supplements and amendments to the Labour Code, amends article 197/7 to provide that sympathy strikes shall be lawful
provided that it supports a legal strike.

The Committee further notes that the Government informs that Act No. 152/2013 on the civil servants provides for
the right to join unions and professional associations and for the right to strike to civil servants except as otherwise
provided by law. The Government indicates that in any case the right to strike is not permitted in relation to essential
services of state activity. The Committee recalls in this regard that prohibitions to the right to strike, which curtail the right
of unions to organize their activities to defend the interest of workers, may only be imposed in relation to public servants
exercising authority in the name of the State, essential services in the strict sense of the term (the interruption of which
would endanger the life, personal safety or health of the whole or part of the population) or in situations of acute national
or local crisis (for a limited period of time and to the extent necessary to meet the requirements of the situation). The
Committee observes that the list of essential services provided in article 35 of the Act on the civil servants includes
services such as transport or public television, which may not be considered essential services in the strict sense of the
term. The Committee requests the Government to indicate any further exceptions to the right to strike set out in the
laws and to take any mnecessary measures to ensure that the legislation is amended in accordance with the
abovementioned principles.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

Article 1 of the Convention. Adequate protection of workers against acts of anti-union discrimination. In its
previous comments, the Committee, while noting the remedies provided for in cases of anti-union discrimination in
sections 146(3), 202(1), 181(4) and 146(3) of the Labour Code (compensation; fine; prior union consent; reinstatement of
public administration employees), had regretted that, in the absence of special tribunals, it allegedly took three years to
review such cases in court. The Committee had urged the Government to take all necessary measures to establish
appropriate enforcement mechanisms without further delay and had requested information on the status of the legal
initiative concerning arbitration. The Committee notes that the Government indicates that the Ministry of Justice is
examining this issue and that a draft law on international arbitration is currently under consideration. Recalling that the
existence of general legal provisions prohibiting acts of anti-union discrimination is insufficient unless they are
accompanied by effective and rapid procedures to ensure their application in practice, the Committee urges the
Government to take all necessary measures to ensure the expeditious set up and operation of adequate enforcement
mechanisms. The Committee requests the Government to inform of any development in this regard and to provide
detailed information on the practical application of the remedies for anti-union discrimination set out in the law, in
particular the availability and use of any applicable enforcement mechanisms, such as labour courts, and the duration
of proceedings.

OICICIORCRS)
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Article 4. Promotion of collective bargaining. Noting in its previous comments that under section 161 of the
Labour Code, collective agreements may be concluded at enterprise or branch level, and that according to the Government
no collective agreements at national level had yet been concluded, the Committee had asked the Government to pursue its
efforts to make bargaining possible at the national level in conformity with the national law and practice, in particular by
mobilizing tripartite forums such as the National Labour Council (NLC). The Committee notes that the Government states
that promotion of collective agreements is a priority and that, in this context, a number of measures have been taken to
improve the legal framework, including Act No. 136 of 5 December 2015 on some supplements and amendments to the
Labour Code. However, the Government notes that further work and continued efforts are still needed to foster collective
bargaining at all levels, including the national level. The Committee invites the Government to pursue its efforts to
promote voluntary collective bargaining at all levels, including at national level, when the parties so desire, and recalls
that it may avail itself of the technical assistance of the Office. The Committee requests the Government to provide
information on any measures taken and their impact on the promotion of collective bargaining, as well as on the
number of collective agreements concluded, specifying the level and percentage or number of workers covered.

Algeria

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the observations of the International Organisation of Employers (IOE), received on
1 September 2016, which are of a general nature. The Committee also notes the observations of the International Trade
Union Confederation (ITUC), received on 1 September 2016, on persistent violations of the Convention in practice, in
particular the arrest in February 2016 of trade union members at the trade union centre, and acts of violence by the police
against protest action in the public education sector. Lastly, the Committee notes the observations of the General and
Autonomous Confederation of Workers in Algeria (CGATA), received on 27 June 2016, denouncing the persistence of
difficulties for independent trade unions to register and undertake their activities, and cases of police violence at peaceful
demonstrations. Noting the extreme gravity of the allegations, the Committee urges the Government to provide its
comments and detailed information in response to the ITUC and the CGATA.

Legislative issues

Act issuing the Labour Code. The Committee recalls that the Government has been referring since 2011 to the
process of adopting a law issuing the Labour Code. In this regard, the Committee recalled the need for consultations with
the representative employers’ and workers’ organizations in order to take their views into account. In its report, the
Government indicates that the latter have participated in all the tripartite exercises initiated and that some of the
Committee’s recommendations have been taken into account. However, the Government does not provide a more up-to-
date version of the draft bill. Noting that this process has still not been concluded despite the time that has passed, the
Committee expects the Government to take all the necessary measures for the adoption of the law issuing the Labour
Code without any further delay. The Committee is sending comments on the bill in relation to the application of the
Convention in a request addressed directly to the Government, and trusts that it will take them duly into account and
adopt the amendments requested.

Moreover, the Committee notes with regret that the Government confines itself to reiterating its previous replies to
the other legislative issues raised in the Committee’s previous comments. Recalling that it has been making these
comments for ten years and that the Government has failed to offer an adequate response, the Committee urges the
Government to take all the necessary measures to adopt the amendments requested to the following provisions.

Article 2 of the Convention. Right to establish trade union organizations. The Committee recalls that its
comments have focused on section 6 of Act No. 90-14 of 2 June 1990 on the exercise of the right to organize, which
restricts the right to establish a trade union organization to persons who are originally of Algerian nationality or who
acquired Algerian nationality at least ten years earlier. The Committee previously noted the Government’s indication that
the Act in question will be amended so that the right to establish trade unions is extended to foreign nationals. The
Committee trusts that the Government will amend section 6 of Act No. 90-14 as soon as possible so that it recognizes
the right of all workers, without distinction on the basis of nationality, to establish trade unions. The Committee also
refers the Government to the comments it is making in a direct request asking for the amendment of the relevant
provisions on this point in the draft bill to issue the Labour Code.

Article 5. Right to establish federations and confederations. The Committee recalls that its comments have
related to sections 2 and 4 of Act No. 90-14 which, read jointly, have the effect of restricting the establishment of
federations and confederations in an occupation, branch or sector of activity. The Committee previously noted the
Government’s indication that section 4 of the Act will be amended to include a definition of federations and
confederations. In the absence of information on any new developments in this regard, the Committee trusts that the
Government will amend section 4 of Act No. 90-14 as soon as possible in order to remove any obstacles to the
establishment by workers’ organizations, irrespective of the sector to which they belong, of federations and
confederations of their own choosing. The Committee also refers the Government to the comments it is making in a
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direct request asking for the amendment of the relevant provisions on this point in the draft bill issuing the Labour
Code.

Trade union registration in practice

The Committee recalls that its comments have related to the issue of particularly long delays in the registration of
trade unions. Its previous comments referred in particular to the situation of the Higher Education Teachers’ Union
(SESS), the National Autonomous Union of Postal Workers (SNAP) and the CGATA. In its report, the Government
indicates that SNAP has been registered, that the authorities informed the SESS of certain requirements that must be met
to bring its application into conformity with the law, and that the CGATA was informed in 2015 that it did not meet the
legal requirements for the establishment of a confederation. The Committee notes with concern the CGATA’s allegations
denouncing the persistence of obstacles to the registration of newly created trade unions, most recently in the case of the
Autonomous Union of Attorneys in Algeria (SAAVA) and the Autonomous Algerian Union of Transport Workers
(SAATT). The Committee recalls that the Committee on Freedom of Association and the Committee on the Application
of Standards of the International Labour Conference have also addressed this issue in recent years and have requested the
Government to process registration applications more rapidly. The Government nevertheless continues to indicate
repeatedly that the trade unions concerned have not fulfilled certain requirements. The Committee expects the
Government to take all the necessary measures to guarantee the prompt registration of trade unions which have met
the requirements set out by law, and, if necessary, expects the competent authorities to ensure that the organizations in
question are duly informed of the additional requirements that have to be met. The Committee requests the
Government to indicate which requirements were not fulfilled and urges it to process the registration applications of
the CGATA, the SESS, the SAAVA and the SAATT rapidly.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

Article 1 of the Convention. Adequate protection against acts of anti-union discrimination. The Committee notes
the observations made by the International Trade Union Confederation (ITUC) in a communication received on
1 September 2016 concerning acts of anti-union discrimination against trade union leaders, as well as dismissals of trade
union members following protest action in enterprises in the urban transport, automobile, steel and mining sectors. The
Committee also notes the observations made by the General and Autonomous Confederation of Workers in Algeria
(CGATA) in communications received on 9 June 2015 and 27 June 2016, reporting cases of anti-union discrimination in
the public sector (justice, postal services, public health, national water resources agency) and in several enterprises in the
gas and cleaning industries. The Committee notes with regret that the Government has not responded to the allegations
from the ITUC and the CGATA, previously submitted to the Committee, concerning anti-union discrimination, among
other things, in enterprises in the maritime, finance and construction sectors and in certain public establishments (postal
services and education). In light of the gravity of the allegations, some of which date back to 2014, the Committee urges
the Government to be more cooperative in the future and to provide its comments on the observations of the ITUC and
the CGATA, and in particular to indicate, in cases where anti-union discrimination is found, the corrective measures
taken and the penalties applied on those responsible.

The Committee is raising other matters in a request addressed directly to the Government.

OICICIORCRS)

Angola

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Articles 4 and 6 of the Convention. Right to collective bargaining of public employees not engaged in the administration
of the State.  For several years the Committee has been asking the Government to take the necessary steps to:

- ensure that the trade union organizations of public servants who are not engaged in the administration of the State have,
under the new Constitution adopted in 2010, the right to negotiate with their public employers regarding terms and
conditions of employment as well as wages;

- amend sections 20 and 28 of Collective Bargaining Act No. 20-A/92 so that compulsory arbitration may only be imposed
for essential services in the strict sense of the term (namely, services the interruption of which would endanger the life,
personal safety or health of the whole or part of the population).

The Committee again notes the Government’s indication that Collective Bargaining Act No. 20-A/92, Trade Union Act
No. 21-C/92 and Act No. 23/91 are being revised and that the draft amended versions will be sent to the Office once they are the
subject of public discussion. While reminding the Government of the possibility of availing itself of technical assistance from the
Office in the process of legislative reform, the Committee hopes that the Government will take account of all the comments made
in order to bring the legislation fully into line with the Convention and requests it to provide information on any developments in
this respect.

industrial relations

- O
c
G
g
O =
o <
[ =]
(2]
s 2
= (O
o o
[
g2
s 5
o ©
o 2
Q=
[=]
u-O

The Committee is raising other matters in a request addressed directly to the Government.
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The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Argentina

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of the International Trade Union Confederation (ITUC) and the Federation of
Energy Workers of the Argentine Republic (FeTERA), both received on 31 August 2016; of the Confederation of Workers
of Argentina (CTA Autonomous), received on 1 September 2016; of the General Confederation of Labour of the
Argentine Republic (CGT RA), received on 2 September 2016; and the Confederation of Workers of Argentina (CTA
Workers), received on 6 September 2016. The Committee requests the Government to provide its comments in this
respect. The Committee also notes the Government’s replies to the ITUC’s and the CTA Autonomous’s previous
observations. The Committee also notes the observations of the International Organisation of Employers (IOE), received
on 1 September 2016, which are of a general nature.

Articles 2, 3 and 6 of the Convention. Autonomy of trade unions and the principle of non-interference of the State.
The Committee recalls that for many years its comments have referred to the following provisions of Act No. 23551 of
1988 on trade union associations (LAS) and of the corresponding implementing Decree No. 467/88, which are not in
conformity with the Convention.

- Trade union status: (i) section 28 of the LAS under which, in order to challenge an association’s trade union status,
the petitioning association must have a “considerably larger” membership; and section 21 of implementing Decree
No. 467/88, which qualifies the term “considerably larger” by providing that the association claiming trade union
status must have at least 10 per cent more dues-paying members than the organization that currently has the status;
(ii) section 29 of the LAS, under which an enterprise trade union may be granted trade union status only when no
other organization with trade union status exists in the geographical area, occupation or category; and (iii) section 30
of the LAS under which, in order to be eligible for trade union status, unions representing a trade, occupation or
category have to show that they have different interests from the existing trade union, and that the latter’s status must
not cover the workers concerned.

—  Benefits deriving from trade union status: (i) section 38 of the LAS, under which the check-off of trade union dues
is allowed only for associations with trade union status, and not for those that are merely registered; and (ii) sections
48 and 52 of the LAS, which give special protection (trade union immunity) only to representatives of organizations
that have trade union status.

In its previous comments, after noting the decisions of the Supreme Court of Justice and of other national and
provincial courts which found various sections of the above legislation unconstitutional, particularly with regard to trade
union status and protection, the Committee urged the Government to draw all the consequences of these judicial decisions,
with the aim of bringing the legislation into conformity with the Convention. The Committee also noted that the
Government had reported on a number of legislative initiatives to reform the LAS. The Committee notes that the latest
observations of the FeTERA, the CTA Autonomous and the CTA Workers indicate that no progress has been made in this
regard and continue to insist on the need to amend the LAS. Furthermore, the Committee notes the Government’s
indication that the new administration has taken note of its comments and hopes to set a common agenda with the social
partners to address the issues raised, and has planned to establish a tripartite dialogue round table on productivity which
will cover issues relating to the ILO’s comments.

The Committee notes with concern the delay in bringing the legislation into conformity with the Convention,
despite the many years that have passed, the repeated requests for amendments and the technical assistance provided
by the Office on several occasions. The Committee once again urges the Government to take the necessary measures,
without delay, and following tripartite examination of the pending issues with all of the social partners, to bring the
LAS and the corresponding implementing Decree into full conformity with the Convention.

Article 3. Interference by the administrative authorities in trade union election processes. The Committee notes
that the ITUC and the CTA Autonomous once again report interference by the Government in trade union elections,
referring to the Committee on Freedom of Association’s conclusions on this matter. Noting with concern that these
allegations have been the subject of cases before the Committee on Freedom of Association (in particular, Cases
Nos 2865 and 2979), the Committee once again requests the Government to provide its comments in this regard and
trusts that the issue of non-interference of the administrative authorities in trade union elections will be part of the
tripartite review carried out to amend the LAS.

Application in practice. The Committee recalls that, in their previous observations, the ITUC and the CTA
Autonomous reported unjustified delays in the administrative procedure to register a trade union or obtain trade union
status. The Committee notes that in one of its replies to the ITUC’s observations, the Government provided general
information on these procedures, referring to certain factors unrelated to the decisions of the public authorities which may
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generate delays (with regard to trade union registration, in particular where trade unions do not meet any of the specifics
in the LAS or, with regard to trade union status, the lodging of appeals by the parties concerned).

The Committee notes that the latest observations of the ITUC, the CTA Workers and the FeTERA once again allege
that even though ten and 16 years have passed since the initial requests of the CTA Workers and the FeTERA
respectively, the trade union status requested for these two organizations has not been recognized. (The CTA Workers,
questioning information provided by the Government in 2015, reiterates that it indeed has a request for recognition of
trade union status pending. In that respect, the Committee notes that, in its latest report, the Government specifically cites
the trade union status of the CTA as one of the issues addressed in the ILO’s comments to be addressed by the future
tripartite dialogue round table). The Committee notes that the ITUC refers in its observations to other specific examples of
delays of several years in the procedures and that the CTA Autonomous also alleges unjustified delays in registering trade
unions.

Lastly, the Committee notes the Government’s indication in its latest communication that it is working on the
comments relating to the management of the Directorate of Trade Unions, and plans to analyse the reasons that prevent the
processing of requests in a timely manner.

Recalling that the allegations of undue delays have been the subject of several cases before the Committee on
Freedom of Association (for example, Cases Nos 1872, 2302, 2515 and 2870), and referring to the recommendations of
the latter in this regard, the Committee requests the Government to take all the necessary measures to avoid unjustified
delays in the procedures to register a trade union or obtain trade union status, and to report on progress made in
reducing such delays.

The Committee is raising other matters in a request addressed directly to the Government.
[The Government is asked to reply in full to the present comments in 2018.]

Collective Bargaining Convention, 1981 (No. 154) (ratification: 1993)

The Committee notes the observations of the Argentine Federation of the Judiciary (FJA), received on 15 January
and 10 August 2016; of the General Confederation of Labour of the Argentine Republic (CGT RA), received on 7 June
2016; and of the Confederation of Workers of Argentina (CTA Workers), received on 6 September 2016.

The Committee notes the detailed information provided by the Government relating to the state of collective
bargaining in the country in 2015, in which it emphasizes that 1,957 contracts and agreements were approved (a similar
number to that in 2014), covering a total of approximately four and a half million workers.

Article 5 of the Convention. Collective bargaining of workers in the national judiciary. In its previous comments,
the Committee urged the Government to take the necessary measures to guarantee the collective bargaining rights of
workers in the national judiciary and the provinces. The Committee notes that the Government recalls that the regulation
of collective bargaining in the national judiciary falls within the exclusive competence of the Supreme Court and indicates
that the new administration has established communication with the provinces in order to gather information on the
current situation. In this respect, the Government reports on progress, emphasizing that in five provinces (Buenos Aires,
Tucuman, Chaco, Rio Negro and Mendoza) collective agreements have been concluded (the Government adds that it is
still waiting for information from other provinces). In addition, the Committee notes that the trade unions’ observations
highlight the absence of collective negotiation in the national judiciary and in most of the provinces and refer to the launch
of legislative initiatives at national level to address this matter. The Committee recalls that this issue was already dealt
with in 2012 by the Committee on Freedom of Association, which recommended that the Government, “pursuant to
Article 5 of Convention No. 1547, should “take measures adapted to national conditions, including legislative measures if
necessary, to promote collective bargaining between judiciary authorities and the trade union organizations concerned”
(see 364th Report, Case No. 2881, paragraph 231). Noting the information provided, the Committee urges the
Government to take the necessary measures to guarantee the collective bargaining rights of workers in the national
judiciary and in all the provinces of Argentina and to continue providing information on any development in this
respect.

OICICIORCRS)

Australia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1973)

The Committee notes the observations of the Australian Council of Trade Unions (ACTU) received 1 September
2014 and 31 August 2016. The Committee also notes the observations received on 1 September 2014 and 1 September
2016 from the International Organisation of Employers (IOE) which are of a general nature.

Article 3 of the Convention. Right of organizations to freely organize their activities and to formulate their
programmes. In its previous comments, the Committee requested the Government to, in consultation with the social
partners, review: (i) provisions of the Competition and Consumer Act prohibiting secondary boycotts; (ii) sections 423,
424 and 426 of the Fair Work Act (FWA) relating to suspension or termination of protected industrial action in specific
circumstances; and (iii) sections 30J and 30K of the Crimes Act prohibiting industrial action threatening trade or
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commerce with other countries or among states; and boycotts resulting in the obstruction or hindrance of the performance
of services by the Government or the transport of goods or persons in international trade.

The Committee notes the Government’s indication that the Productivity Commission’s Final Report on Australia’s
Workplace Relations Framework of 21 December 2015, recommended certain amendments to these provisions. With
respect to the provisions of the Competition and Consumer Act prohibiting secondary boycotts, the Government indicates
that the Report concluded that these provisions were still required, and should be enforced, particularly in the construction
industry. Concerning section 423 of the FWA (on suspension or termination of protected industrial action where the action
is causing or threatening to cause significant economic harm to the employer or employees) and section 426 (on
suspension of protected industrial action causing significant economic harm to a third party), the Report noted that
applications were very rarely successful, and recommended that the term “significant” should be interpreted as “important
or of consequence”. No recommendations were made concerning section 424(1)(d) of the Act, on the suspension or
termination of protected industrial action that is threatening to cause significant damage to the economy, or concerning
sections 30J and 30K of the Crimes Act. The Committee also notes the observations of the ACTU that section 424 of the
FWA can be used by large employers to have protected industrial action terminated instead of making concessions within
the context of collective bargaining.

The Committee notes the conclusions and recommendations of the Committee on Freedom of Association (CFA) in
Case No. 2698 (357th Report, paragraphs 213-229) concerning, among others, these provisions of the FWA. It recalls in
this respect that the right to strike may be restricted or prohibited only when it is related to essential services in the strict
sense of the term, that is services whose interruption would endanger the life, personal safety or health of the whole or part
of the population; in the public service only for servants exercising authority in the name of the State; or in situations of
acute national or local crisis (only for a limited period and solely to the extent necessary to meet the requirements of the
situation) (see General Survey of 2012 on the fundamental Conventions, paragraph 127). With reference to its previous
comments, the Committee recalls that a broad range of legitimate strike action could be impeded by linking restrictions on
strike action to interference with trade and commerce, and the impact of industrial action on trade and commerce in and of
themselves does not render a service “essential”. The Committee once again requests the Government to take all
appropriate measures, in the light of its previous comments and in consultation with the social partners, to review the
abovementioned provisions of the Fair Work Act, the Competition and Consumer Act and the Crimes Act with a view
to bringing them into full conformity with the Convention. In the meantime, the Committee requests the Government to
provide detailed information on the application of these provisions in practice.

State jurisdictions. Queensland. The Committee previously requested that steps be taken to review the provisions
of the Industrial Relations Act requiring a ballot of trade union members for authorization of expenditure which exceeds
10,000 Australian dollars (AUD) “for a political purpose”, broadly defined. In this respect, the Committee notes with
satisfaction that pursuant to the Sustainable Planning (Infrastructure Charges) and Other Legislation Amendment Act of
2014, the Industrial Relations Act has been amended and these provisions removed.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1973)

The Committee notes the observations of the Australian Council of Trade Unions (ACTU) received on 1 September
2014 and 31 August 2016, concerning issues examined in the present observation and corresponding direct request.

Article 4 of the Convention. Promotion of collective bargaining. Scope of collective bargaining. Fair Work Act.
In its previous comments, the Committee noted that section 172(1) of the Fair Work Act (FWA) provides that an
enterprise agreement may be made on matters pertaining to the employment relationship, deductions from wages, and the
operation of the agreement, and that sections 186(4), 194 and 470475 of the FWA exclude from collective bargaining as
“unlawful terms” any terms relating to the extension of unfair dismissal benefits to workers not yet employed for the
statutory period, the provision of strike pay, the payment of bargaining fees to a trade union, and the creation of a union’s
right to entry for compliance purposes more extensive than under the provisions of the FWA. Section 353 of the FWA
prohibits the inclusion of a provision allowing for bargaining services fees in collective agreements and prohibits an
industrial association, or an officer, or member of an industrial association from demanding payment of such a fee. The
Government indicated in this respect that the prohibition on clauses requiring the payment of bargaining services fees in
the FWA reflected the fact that such fees did not pertain to the employment relationship.

The Committee notes that the ACTU once again reiterates its concerns with respect to the restrictions in the FWA on
the content of agreements. It also notes the Government’s statement that the Productivity Commission undertook an
inquiry into the workplace relations framework, and that it is considering the recommendations contained in the
Commission’s final report released in December 2015. The Committee notes that the Commission’s report considered
submissions from both workers’ and employers’ organizations, and recommended that the FWA be amended to specify
that an enterprise agreement may only contain terms about permitted matters. The Committee recalls that, legislation or
measures taken unilaterally by the authorities to restrict the scope of negotiable issues are often incompatible with the
Convention, and that tripartite discussions for the preparation, on a voluntary basis, of guidelines for collective bargaining
are a particularly appropriate method of resolving these difficulties (see the 2012 General Survey on the fundamental
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Conventions, paragraph 215). The Committee once again requests the Government to review the abovementioned
sections of the FWA, in consultation with the social partners, so as to bring them into accordance with the Convention
and requests the Government to provide information on the measures taken or envisaged in this regard.

The Committee is raising other matters in a request addressed directly to the Government.

Azerbaijan

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1992)

Article 4 of the Convention. Bipartite negotiations. Observing that pursuant to section 36(1) of the Labour Code
(1999), collective accords (general, sectoral (tariff) and territorial (regional)) are concluded between the relevant executive
authorities and trade unions at the appropriate level, the Committee had previously requested the Government to take
measures, including of a legislative nature, in order to encourage and promote collective bargaining between trade unions
and employers and their organizations. While noting that the Government points out that pursuant to section 36(2) of the
Labour Code, as well as the definition of the term “collective accord” set out in section 3(7) of the Code, employers can
also be a party to a collective accord, the Committee regrets that no measures had been taken to amend section 36(1) of
the Labour Code. The Committee recalls that Article 4 of the Convention is aimed at promoting free and voluntary
bargaining between workers’ organizations and an employer or employers’ organization. The Committee is therefore
bound to reiterate its previous request. It expresses the hope that the Government’s next report will contain
information on the measures taken or envisaged in this respect. The Committee reminds the Government that technical
assistance of the Office remains at its disposal.

Bahamas

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes the observations received on 1 September 2014 and on 1 September 2016 from the
International Organisation of Employers (IOE), which are of a general nature.

The Committee notes the Government’s indication that the most recent amendment to the 2001 Industrial Relations
Act (IRA) occurred in 2012. The Committee observes with regret that the Industrial Relations (Amendment) Act, 2012,
did not address the concerns raised in its previous observation and notes the Government’s statement that discussions to
this end continue.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. The Committee had previously noted that the IRA does not apply to the prison service (section 3). In this
respect, the Committee notes the Government’s reference to the Correctional Officers (Code of Conduct) Rules 2014,
which allowed for the establishment of the Bahamas Prison Officers Association (BPOA). Noting the limited scope of
sections 39 and 40 of the abovementioned Rules, the Committee requests the Government to specify the manner in
which prison staff and the relevant organization(s) enjoy the rights and guarantees enshrined in the Convention.

Right of workers and employers to establish organizations without previous authorization. In its previous
comments, the Committee noted that, under section 8(1)(e) of the IRA, beyond consideration of the specific requirements
for registration, the Registrar shall refuse to register a trade union if he/she considers that the union should not be
registered. Moreover, according to section 1 of the Schedule of the IRA, in applying the rules for the registration of trade
unions, the Registrar shall exercise his/her discretion. The Committee requests the Government once again to take the
necessary measures to review section 8(1)(e) of the IRA so as to limit the discretionary power conferred upon the
Registrar in relation to the registration of trade unions or employers’ organizations.

Article 3. Right of workers’ and employers’ organizations to draw up their constitutions and rules and to elect
their representatives in full freedom. In its previous comments, the Committee noted that section 20(2) of the IRA, under
the terms of which a secret ballot for election or removal of trade union officers and for the amendment of the constitution
of trade unions shall be held under the supervision of the Registrar or a designated officer, is contrary to the Convention.
The Committee once again expresses the hope that specific measures will be taken for the amendment of section 20(2)
of the IRA with a view to ensuring that trade unions can conduct ballots without interference from the authorities.

Right of organizations freely to organize their activities and to formulate their programmes. In its previous
comments, the Committee had noted that, when a strike is organized or continued in violation of the provisions
concerning trade dispute procedure, excessive sanctions, including imprisonment for up to two years are provided
(sections 74(3), 75(3), 76(2)(b) and 77(2) of the IRA). The Committee recalls once again that no penal sanction should be
imposed against a worker for having carried out a peaceful strike and that therefore measures of imprisonment should not
be imposed on any account. Such sanctions could be envisaged only where, during a strike, violence against persons or
property or other serious infringements of rights have been committed, and these sanctions are imposed pursuant to
legislation punishing such acts. Therefore, the Committee once again requests the Government to amend the
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abovementioned sections of the IRA to ensure that no penal sanctions may be imposed for having carried out a
peaceful strike.

Article 5. Right to affiliate to an international federation or confederation. The Committee had previously noted
that, under the terms of section 39 of the IRA, it shall not be lawful for a trade union to be a member of any body
constituted or organized outside the Bahamas without a licence from the minister, who has discretionary power in this
regard. In this respect, the Committee notes the Government’s indication that although the process requires ministerial
approval, these approvals are generally granted and do not represent a challenge. The Committee requests the
Government to take measures to align national legislation with the current practice and repeal section 39 in order to
give full effect to the right of workers’ and employers’ organizations to affiliate with international organizations of
workers and employers.

The Committee reminds the Government that, if it so wishes, it may avail itself of the technical assistance of the
Office.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee welcomes the adoption of the National Tripartite Council Act, 2015, aimed at improving the
collective bargaining machinery and efficiency of collective agreements, as well as the first meeting of the National
Tripartite Council, in which the Government and the social partners discussed matters pertinent to the welfare of workers.

The Committee notes the Government’s indication that the most recent amendment to the Industrial Relations Act
(IRA) occurred in 2012, and observes with regret that it does not address the concerns raised in its previous observation.

Article 2 of the Convention. Adequate protection against acts of interference. In its previous comments, the
Committee requested the Government to take the necessary measures for the adoption of legislative provisions to protect
workers’ and employers’ organizations against acts of interference by each other or each other’s agents, accompanied by
effective and sufficiently dissuasive sanctions. The Committee notes that the Government merely reiterates that the IRA is
designed to prevent the risk of interference and provide protection to workers and union organizations against such acts.
The Committee requests the Government to take the necessary measures to review the IRA with a view to giving effect
to Article 2 of the Convention without further delay, and to provide information on any developments in this regard.

Article 4. Representativeness. The Committee had previously commented on the requirement to represent 50 per
cent of workers of the bargaining unit to be recognized for bargaining purposes (section 41 of the IRA). The Committee
reiterates that under a system of the designation of an exclusive bargaining agent, if no union represents the required
percentage of workers to be declared the exclusive bargaining agent, collective bargaining rights should be granted to all
the unions in the unit, jointly or separately, at least on behalf of their own members. The Committee requests the
Government once again to take the necessary measures to review the IRA so as to bring it into line with the
Convention.

Right of prison guards to bargain collectively. 1In its previous comments, the Committee requested the Government
to indicate whether the Bahamas Prison Officers Association (BPOA) enjoyed the collective bargaining rights under the
Convention, and, if so, to provide a copy of a collective agreement to which this organization was a signatory or to
indicate whether discussions or negotiations were under way. The Committee notes the Government’s reference to the
Correctional Officers (Code of Conduct) Rules, 2014, which allow the BPOA to make representations to the
Commissioner of the Department of Correctional Services in matters relating to the conditions and welfare of officers as a
group (sections 39—40). Noting that these provisions do not appear to provide collective bargaining rights to the BPOA,
the Committee recalls that the right to bargain collectively also applies to prison staff, and that under this Convention the
establishment of simple consultation procedures for public servants who are not engaged in the administration of the State
is not sufficient. The Committee requests the Government to take the necessary measures, including legislative, to
ensure that prison guards can fully enjoy the rights and guarantees set out in the Convention and provide information
on any developments in this regard.

Bangladesh

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1972)

The Committee takes note of the observations provided by the International Organisation of Employers (IOE)
received on 1 September 2016, which are of a general nature. The Committee notes the observations from the
International Trade Union Confederation (ITUC) received on 1 September 2016. The Committee takes notes of the
response of the Government to the 2015 ITUC observations and requests the Government to provide its comments on
the latest ITUC communication with regard to issues covered by the Convention.
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Follow-up to the conclusions of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in
June 2016 concerning the application of the Convention. The Committee observes that the Conference Committee urged
the Government to: (i) undertake amendments to the 2013 Labour Act to address the issues relating to freedom of
association and collective bargaining identified by the Committee of Experts, paying particular attention to the priorities
identified by the social partners; (ii) ensure that the law governing the export processing zones (EPZs) allows for full
freedom of association, including the ability to form employers’ and workers’ organizations of their own choosing, and to
allow workers’ organizations to associate with workers’ organizations outside the EPZs; (iii) investigate as a matter of
urgency all acts of anti-union discrimination, ensure the reinstatement of those illegally dismissed, and impose fines or
criminal sanctions (particularly in cases of violence against trade unionists) according to the law; and (iv) ensure that
applications for union registration are acted upon expeditiously and are not denied unless they fail to meet clear and
objective criteria set forth in the law. The Conference Committee also invited the Government to implement the
recommendations of the 2016 high-level tripartite mission together with the social partners. The Committee also takes
note of the report of the high-level tripartite mission.

Civil liberties. In its previous comment, the Committee expressed trust that all perpetrators and instigators
responsible for violence against trade unionists would be identified, brought to trial and punished so as to prevent the
repetition of such acts, and requested the Government to provide information on the outcome of the ongoing trials and
investigations, including in relation to the 2012 murder of a trade unionist and the alleged violence against the secretary-
general of another trade union. The Committee notes the Government’s statement that any reported case of violence
against trade unionists is handled by law enforcement agencies in line with the national legislation, but that in situations of
violence or vandalism public and private property must be protected and those involved in such acts must be interrogated.
The Government adds that measures are taken during such proceedings to avoid any form of harassment or disruption of
trade union activities. The Committee regrets that, despite having replied to the 2015 ITUC observations, the Government
does not address the specific incidents of violence against trade unionists alleged therein and fails to provide concrete
information on the results of investigations or proceedings in this regard, including in relation to the 2012 murder of a
trade unionist. The Committee further notes with concern the new allegations of specific incidents of violence and use of
force against trade unionists in the latest ITUC communication, as well as its general allegations that since 2013, trade
union leaders have suffered violent retaliation by their employers, have been harassed and intimidated and that the police
routinely fail to carry out credible investigations into such cases of anti-union violence. The Committee requests the
Government to provide detailed information on the outcome of investigations and trials into serious allegations of
violence and harassment, including those reported by the ITUC in its 2015 and 2016 communications.

In its previous comment, the Committee also noted the development of a helpline for submission of labour-related
complaints targeting the ready-made garment (RMG) sector in the Ashulia area and requested the Government to provide
further information on its expansion into other geographical areas and statistics on its use, the precise nature of the follow-
up to calls and the number of cases resolved. The Committee notes the Government’s indication that between December
2015 and May 2016, a total of 490 complaints were received through the helpline from RMG sector workers in the
targeted area. The Government adds that many complaints were also received from other geographical areas and industrial
sectors and that the operation of the helpline should be expanded to all sectors. Welcoming this information, the
Committee requests the Government to continue to provide information on further expansion of the helpline, as well as
statistics on its use, including the precise nature of the follow-up to calls, the number and nature of investigations
undertaken and violations found and the number of cases resolved.

OICICIORCRS)

Article 2 of the Convention. The right to organize. Registration of trade unions. In its previous comments, the
Committee expressed trust that the online registration system would facilitate resolution of registration applications
expeditiously and requested the Government to continue to provide statistics on the registration of trade unions and the
specific legislative obstacles invoked for causes of denial. The Committee notes the Government’s indication that: (i) the
amendment of the Bangladesh Labour Act (BLA) in 2013 simplified the registration process and, up to August 2016, a
total of 960 new trade unions have been registered, out of which 385 in the RMG sector, and 21 new trade union
federations until August 2016; (ii) from March 2015, when the online registration system was introduced, a total of
512 online applications were received; and (iii) in 2016, the percentage of successful registration applications amounted to
58 per cent in the Dhaka Division and 38 per cent in the Chittagong Division, which presented an increase in comparison
to previous years. While taking due note of the reported increase in the percentage of trade unions registered in 2016, the
Committee observes that according to this information almost half of trade union applications in the Dhaka Division and
almost three quarters of applications in the Chittagong Division have been rejected over the past year. Furthermore, the
Committee notes that according to the ITUC, the approval of trade union applications remains at the absolute discretion of
the Joint Director of Labour (JDL) and, even when registration is granted, factory management often seeks injunctive
relief from courts to stay union registration, thus freezing union activity for several months pending the final hearing on
the issue. The Committee also observes that the high-level tripartite mission, which visited Bangladesh in April 2016,
noted that the procedure for registration of trade unions and its practical application were heavily bureaucratic and had the
likelihood of discouraging trade union registration and of intimidating workers, especially the extensive steps taken by the
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Ministry of Labour and Employment with respect to name verification (comparison of signatures in the registration
application and the employers’ list of workers, as well as individual interviews with workers to verify authenticity of their
signatures). The report of the mission further observed that the combination of the broad discretionary powers of the JDL
when processing applications for registration, the lack of transparency on the reasons for rejection and delays in judicial
proceedings have led to an increased rejection of registration requests and a decreasing registration of trade unions over
the past few years. The Committee requests the Government to provide information on the reasons for which such a
high number of registration applications were refused in 2016 and to continue to provide statistics on the registration
of trade unions and the use of the online registration application. The Committee further requests the Government to
take any necessary measures to ensure that the registration process is a simple formality, which should not restrict the
right of workers to establish organizations without previous authorization. In this regard, it recalls the
recommendations of the high-level tripartite mission that invited the Government to devise standard operating
procedures to render the registration process a simple formal requirement not subjected to discretionary authority and
to establish a public database on registration to improve transparency in handling registration applications. The
Committee trusts that when taking measures to facilitate the registration process, the Government will take fully into
account the Committee’s comments, as well as the conclusions of the Conference Committee and the high-level
tripartite mission.

Minimum membership requirements. As regards the existing 30 per cent of the enterprise minimum membership
requirement in the BLA, the Committee requested the Government to review sections 179(2), 179(5) and 190(f) of the
BLA with the social partners with a view to their amendment and to provide information on the progress made in this
regard. Regretting the absence of Government information on this point, the Committee must again recall its deep
concern that workers are still obliged to meet this excessive requirement for initial and continued union registration; and
that unions whose membership falls below this number will be deregistered. Emphasizing that such a high threshold for
merely being able to form a union and maintain registration violates the right of all workers, without distinction
whatsoever, to form and join organizations of their own choosing provided under Article 2 of the Convention, the
Committee reiterates its previous request to the Government.

The Committee also noted that Rule 167(4) of the Bangladesh Labour Rules appeared to introduce a new minimum
membership requirement of 400 workers to establish an agricultural trade union, a requirement which was not set out in
the BLA itself. It therefore requested the Government to clarify the implications of this Rule and, if it was shown that it
restricted the right to organize of agricultural workers, to modify the Rule so as to align it with the BLA and in any case to
lower the requirement to ensure conformity with the Convention. The Committee notes the Government’s indication that
the 2013 amendment of the BLA provided agricultural workers the right to form trade unions and that Rule 167(4) is
applicable to workers engaged in field crop production who can form groups of establishments. According to the
Government, any inconsistency with the Convention can be corrected through consultation with the stakeholders. The
Committee requests the Government once again to clarify whether Rule 167(4) of the Bangladesh Labour Rules
establishes a minimum membership requirement of 400 workers, and if so, to align it with the BLA and in any event
lower it to ensure conformity with the Convention. The Committee requests the Government to report on all
developments in this regard.

Articles 2 and 3. Right to organize, elect officers and carry out activities freely. For a number of years, the
Committee had requested the Government to review the following provisions of the BLA to ensure that restrictions on the
exercise of the right to freedom of association and related industrial activities are in conformity with the Convention and
to indicate steps taken to this effect: scope of the law (sections 1(4), 2(49) and (65), and 175); restrictions on organizing in
civil aviation and for seafarers (sections 184(1), (2) and (4), and 185(3)); restrictions on organizing in groups of
establishments (section 183(1)); restrictions on trade union membership (sections 2(65), 175, 185(2), 193 and 300);
interference in trade union activity (sections 196(2)(a) and (b), 190(e) and (g), 192, 229(c), 291 and 299); interference in
trade union elections (sections 196(2)(d) and 317(d)); interference in the right to draw up their constitutions freely
(section 179(1)); excessive restrictions on the right to strike (sections 211(1), (3), (4) and (8), and 227(c)), accompanied by
severe penalties (sections 196(2)(e), 291, and 294-296); excessive preferential rights for collective bargaining agents
(sections 202(24)(c) and (e), and 204); and cancellation of trade union registration (section 202(22)) as well as excessive
penalties (section 301). The Committee deeply regrets that the Government has once again failed to provide information
on the steps taken to review the abovementioned provisions of the BLA and notes that the Government simply indicates
that the review of the BLA in 2013 involved tripartite consultations with workers and employers, as well as the ILO, and
that both the BLA and the Bangladesh Labour Rules were framed in a manner to better fit the socio-economic conditions
of the country. The Committee, also noting the conclusions of the Conference Committee, urges the Government, in
consultation with the social partners, to review and amend the mentioned provisions to ensure that restrictions on the
exercise of the right to freedom of association are in conformity with the Convention.

Bangladesh Labour Rules. In its previous comment, the Committee also raised a number of issues concerning the
conformity of the Bangladesh Labour Rules with the Convention. The Committee noted with concern that Rule 188
provided a role for the employer in the formation of the election committees to conduct the election of worker
representatives to participation committees in the absence of a union. The Committee also noted that Rule 202 restricted,
in a very general manner, the actions that can be taken by trade unions and participation committees, and that there was no
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rule providing appropriate procedures and remedies for unfair labour practice complaints. Observing the Government’s
commitments undertaken within the framework of the implementation of the European Union, United States and
Bangladesh Sustainability Compact, the Committee requested the Government to indicate steps taken to ensure that
workers’ organizations were not restricted in the exercise of their internal affairs and that unfair labour practices were
effectively prevented. The Committee also requested the Government to clarify the impact of Rule 169(4) (eligibility for
membership to the union executive committee), which refers to the notion of permanent workers, on the right of workers’
organizations to elect their officers freely. The Committee notes the Government’s indication that its commitments
undertaken within the Sustainability Compact are regularly monitored and that any intervention in the exercise of internal
affairs or unfair labour practices is notified immediately. The Committee also notes, as indicated by the ITUC, that Rule
190 prohibits casual workers, apprentices, seasonal and subcontracted workers from voting for the worker representatives
to participation committees, and Rule 350 gives the Director of Labour broad powers to enter union offices to inspect the
premises, books and records and to question any person about the fulfilment of the union’s objectives. In this regard, the
Committee recalls that the rights under the Convention are granted to all workers without distinction or discrimination of
any kind, including to apprentices, temporary and subcontracted workers; and that the autonomy, financial independence,
protection of the assets and property of organizations are essential elements of the right to organize administration in full
freedom (supervision is compatible with the Convention only when it is limited to the obligation of submitting annual
financial reports, verification based on serious grounds to believe that the actions of an organization are contrary to its
rules or the law and verification called for by a significant number of workers; it would be incompatible with the
Convention if the law gave authorities powers to control which go beyond these principles, or which over-regulate matters
that should be left to the trade unions themselves and their bylaws — see General Survey of 2012 on the fundamental
Conventions, paragraphs 109—-110). In the absence of concrete information from the Government on the issues raised,
the Committee requests the Government to undertake any necessary measures to ensure that, under the Bangladesh
Labour Rules, workers’ organizations are neither restricted nor subject to interference in the exercise of their activities
and internal affairs, that unfair labour practices are effectively prevented and that all workers, without distinction
whatsoever, may participate in the election of representatives.

Article 5. The right to form federations. The Committee had previously noted the Government’s indication that
section 200(1) of the BLA, which sets the requirement of the minimum number of trade unions to form a federation to
five, was a result of tripartite consensus and requested the Government to provide information on the right of trade unions
to form federations, including on the number of federations formed since the amendment of the BLA and as to whether
any complaints have been made in relation to the impact that this provision has had on the right of workers’ organizations
to form the federation of their own choosing. The Committee notes the Government’s indication that since the amendment
of the BLA in 2013 until August 2016, 21 new trade union federations have been registered.

Right to organize in EPZs. In its previous comments, the Committee urged the Government once again to resubmit
the law governing the EPZs for full consultations with the workers’ and employers’ organizations in the country with a
view to enacting new legislation for the EPZs in the near future, which would be fully in conformity with the Convention.
The Committee notes the Government’s indication that: (i) up until June 2016, out of 409 eligible enterprises in the EPZs,
referendums were held in 304 enterprises, and workers in 225 enterprises opted to form a workers’ welfare association
(WWA); (ii)) WWASs are actively performing as collective bargaining agents and from January 2013 to December 2015
submitted 260 charters of demands, which were all settled amicably and concluded by the signing of agreements; (iii) after
a wide range of consultations with the elected worker representatives in the EPZs, investors and other relevant
stakeholders, adoption of a comprehensive Bangladesh EPZ Labour Act is at the final stage — the draft Act was approved
by the Cabinet and is in the process of adoption by Parliament; and (iv) the opinions put forward by the social partners
were addressed within the limits of the socio-economic conditions in the country in conformity with international labour
standards. While recognizing that the draft EPZ Labour Act represents an effort to provide the zones with protection
similar to that provided outside the zones and in many areas reproduces the provisions of the BLA, the Committee
observes that the sections concerning freedom of association and unfair labour practices mainly transpose into the draft the
EPZ Workers’ Association and Industrial Relations Act (EWWAIRA) of 2010, which has been addressed by this
Committee for a number of years due to its non-conformity with the Convention and that, according to the ITUC,
workers’ representatives were not consulted in the process. Further observing that the scheme of industrial relations in the
EPZs is more restrictive than the one outside the zones under the BLA, the Committee notes that the following provisions
of the draft EPZ Labour Act are not in conformity with the Convention: the imposition of a trade union monopoly at
enterprise and industrial unit levels (sections 94(2) and 106); excessive minimum membership and referendum
requirements to create a WWA — 30 per cent of workers have to demand formation of a WWA, 50 per cent of eligible
workers have to cast a vote in the referendum and more than 50 per cent of the votes cast must be in favour of formation
of a WWA (sections 95(1), 96(2)—(3)); prohibition to establish a WWA during one year after a failed referendum (section
98); interference of the Zone Authority in internal union affairs: formation of a committee to draft the constitution (section
99(2)); approval of funds from an outside source (section 100(2)); approval of WWAs constitutions (section 101);
organization and conduct of elections to the Executive Council of WWAs (sections 97(1) and 109(1)); approval of the
Executive Council (section 110), and determination of the legitimacy of a WWA (section 119(c)); restriction of WWA
activities to zones thus banning any engagement with actors outside the zones, including for training or communication
(section 108(2)); legislative determination of the tenure of the Executive Council (section 111); elimination of the
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possibility for WWAs to join together in a federation (section 108(3) and the deletion of previous draft section 113);
possibility to deregister a WWA at the request of 30 per cent of eligible workers even if they are not members of the
association (section 115(1)); prohibition to establish WWAs during one year after the deregistration of a previous WWA
(section 115(5)); cancellation of a WWA on grounds which do not appear to justify the severity of the sanction (section
116(1)(c) and (e)—(h)); prohibition to function without registration (section 118); prohibition of strike or lock-out for four
years in a newly established industrial unit and imposition of obligatory arbitration (section 135(9)); excessive penalties,
including imprisonment, for illegal strikes (sections 160(1) and 161); severe restrictions on the exercise of the right to
strike — possibility to prohibit strike or lock-out after 15 days or at any time if the continuance of the strike or lock-out
causes serious harm to productivity in the Zone or is prejudicial to public interest or national economy (section 135(3)(4));
prohibition of activities not specified in the Constitution and prohibition of any connection with any political party or any
non-governmental organization (section 177(1)—(2)); the power of the Zone Authority to exempt any employer from the
provisions of the Act making the rule of law a discretionary right (section 182); excessive requirements to form an
association of employers (section 121); prohibition of an employer association to maintain any relation with another
association in another zone or beyond the zone (section 121(2)); and excessive powers of interference in employers’
associations’ affairs (section 121(3)). The Committee also notes that section 199 provides the possibility for the Zone
Authority to establish regulations, which may further restrain the right of workers and their organizations to carry out
legitimate trade union activities without interference, and that Chapter XV on administration and labour inspection,
including the maintenance of counsellor-cum-inspector under the supervision of the Zone Authority, run counter to the
notion of independent government authority to apply the laws fairly. In light of these considerations, the Committee is of
the view that the mentioned provisions of the draft EPZ Labour Act would need to be significantly amended or replaced in
order to be brought into conformity with the Convention. Recalling that both the Conference Committee and the high-
level tripartite mission requested the Government to ensure that any new legislation for the EPZs allows for full
freedom of association, including the right to form free and independent trade unions and to associate with the
organizations of their own choosing, and emphasizing the desirability of a harmonization of the labour law throughout
the country which would ensure that the rights, inspection, judicial review and enforcement are equal for all workers
and employers, the Committee requests the Government to address all the issues noted, encouraging it to consider
replacing Chapters IX, X and XV of the draft Act by Chapter XIII of the BLA (as revised in line with the Committee’s
comments), thereby providing equal rights of freedom of association to all workers and bringing the EPZs within the
purview of the labour inspectorate (Chapter XX of the BLA). The Committee requests the Government to provide
information on any measures taken to bring the draft EPZ Labour Act into conformity with the Convention.

In its previous comment, the Committee requested the Government to indicate which labour laws were applicable to
Special Economic Zones (SEZs) and ensured the rights under the Convention. Noting the Government’s indication that
pending the enactment of a new law, the EWWAIRA is applicable to these zones, the Committee expresses concern at the
fact that the EWWAIRA, which has been repeatedly addressed by the Committee due to its non-conformity with the
Convention, is rendered applicable to other designated economic zones, rather than seeking to guarantee full freedom of
association rights to all workers under a common legal regime. In view of its comments concerning the draft EPZ
Labour Act and of concerns raised as to the limitation of freedom of association rights through the proliferation of
special legal regimes, the Committee invites the Government to reconsider the adoption of a separate labour law for the
SEZs and to opt instead for the application of the BLA, as revised in line with the Committee’s comments. The
Committee trusts that, irrespective of the legislation applicable, all freedom of association rights under the Convention
will be fully guaranteed to workers in SEZs.

In view of the above, the Committee once again recalls the critical importance which it gives to freedom of
association as a fundamental human and enabling right and expresses its firm hope that significant progress will be
made in the very near future to bring the legislation and practice into conformity with the Convention.

[The Government is asked to reply in full to the present comments in 2017.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1972)

Articles 1 and 3 of the Convention. Adequate protection of workers against acts of anti-union discrimination.
The Committee notes with concern the observations of the International Trade Union Confederation (ITUC) submitted
under the Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87), alleging numerous
instances of anti-union discrimination, slowness of the labour inspectorate in responding to such allegations and the lack
of adequate sanctions in practice, as well as a serious lack of commitment to the rule of law in this respect. The Committee
also notes the conclusions of the high-level tripartite mission that visited Bangladesh in April 2016, which noted with
concern the numerous allegations of anti-union discrimination and harassment of workers, including dismissals,
blacklisting, transfers, arrests, detention, threats and false criminal charges combined with insufficient labour inspection,
lack of remedy and redress and delays in judicial proceedings. The Committee further recalls that the Conference
Committee, when examining the individual case of Bangladesh under Convention No. 87 in June 2016, urged the
Government to investigate as a matter of urgency all acts of anti-union discrimination, ensure the reinstatement of those
illegally dismissed, and impose fines or criminal sanctions (particularly in cases of violence against trade unionists)
according to the law. In light of these considerations, the Committee trusts that all complaints of anti-union discrimination
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will be dealt with expeditiously and effectively. The Committee requests the Government to continue to provide training
and capacity building to labour officers to bolster their capacity to inquire into allegations of anti-union discrimination
and ensure adequate protection in this respect. The Committee requests the Government to provide statistics on the
number of complaints filed, their follow-up in the labour inspectorate, including time taken to resolve them, the
remedies imposed, including the number of cases of reinstatement with or without back pay, the number of remedies
accepted by employers versus appealed to judicial proceedings, time taken for judicial proceedings and the percentage
of cases where employers’ appeals succeed, and sanctions ultimately imposed following full proceedings.

Protection of workers in export processing zones (EPZs) against acts of anti-union discrimination. The Committee
had previously requested the Government to reply to the 2011 ITUC allegations of an increase in anti-union
discrimination and expressed trust that the national mechanisms would be bolstered, including with an online database, so
that workers could confidently report such acts. It also requested the Government to provide: the available statistics
concerning complaints of anti-union discrimination, their follow-up and sanctions imposed; information on the role of
counsellors-cum-inspectors; and the Bangladesh Export Processing Zones Authority (BEPZA) circular on section 62(2) of
the EPZ Workers’ Welfare Association and Industrial Relations Act (EWWAIRA). The Committee notes the
Government’s indication that: (i) to address allegations of unfair labour practices and handle labour disputes, conciliators,
arbitrators, 60 counsellors-cum-inspectors, seven labour courts and one labour appellate tribunal are active in the EPZs;
(i1) any aggrieved party, including individual workers and job-separated workers, have the right to file a case before the
labour courts; (iii) since their establishment in 2011, a total of 161 cases were filed before the EPZ labour courts, out of
which 86 were settled and there are currently no complaints of anti-union discrimination pending; and (iv) BEPZA carries
out intensive training programmes on issues related to sound industrial relations, grievance handling procedures and social
dialogue. Observing the discrepancy between, on the one hand, the ITUC’s allegations of numerous acts of anti-union
discrimination and, on the other, the Government’s indication that there are currently no complaints pending in this
regard, the Committee once again requests the Government to consider setting up a publicly accessible database in
order to render the treatment of anti-union discrimination complaints more transparent; to clarify the role of
counsellors-cum-inspectors in addressing such complaints; and to provide the BEPZA circular on the application of
section 62(2) of the EWWAIRA. The Committee further requests the Government to continue to provide statistics on
the number of anti-union discrimination complaints brought to the competent authorities, their follow-up and the
remedies and sanctions imposed.

The Committee also requested the Government to provide information on the outcome of the judicial proceedings
concerning the dismissed workers who were charged with illegal activities (Case No. 345/2011, Chief Judicial Magistrate
Court, Dinajpur). The Committee notes the Government’s statement that all the main issues of the conflict have been
resolved through tripartite agreement, that there is currently no unrest or grievance of the workers and that Case
No. 345/2011 is still pending. The Committee requests the Government to provide information on the outcome of the
case once the judgment has been rendered.

Article 2. Lack of legislative protection against acts of interference. For several years, the Committee had
requested the Government, in consultation with the social partners, to review the Bangladesh Labour Act (BLA) with a
view to including adequate protection for workers’ organizations against acts of interference by employers or employers’
organizations, which would also cover acts of financial control of trade unions or trade union leaders and acts of
interference in internal affairs. The Committee notes the Government’s statement that the 2013 amendment of the BLA
was a tripartite process resulting in consensus, that its implementation and enforcement following the adoption of the 2015
Bangladesh Labour Rules requires sufficient time and space and that while legal reform is a continuous process, it should
be in line with the industrial development of a country. Observing that the high-level tripartite mission was alerted to
alleged close links between factory owners, on the one hand, and government members, parliamentary members and local
political figures, on the other, often resulting in interference in trade union affairs, the Committee regrets that no effective
action has been taken to address the Committee’s concerns. Therefore, the Committee reiterates its previous request that
the Government take the necessary measures to enact legislation as soon as possible to provide adequate protection for
workers’ organizations against acts of interference by employers or employers’ organizations.

CICICIORCR),

Lack of legislative protection against acts of interference in the EPZs. The Committee observes that a similar
legislative lacuna exists in both the EWWAIRA and the draft EPZ Labour Act, neither of which contains a comprehensive
protection against acts of interference in trade union affairs. The Committee, therefore, requests the Government to take
the necessary measures, in consultation with the social partners, to review the relevant legislation in this respect.

Article 4. Promotion of collective bargaining. In its previous comments, the Committee requested the
Government to indicate how section 202(a) of the BLA, which enables unions and employers to contact experts for
assistance in collective bargaining, was applied in practice and whether there have been any disputes in respect of such
experts under section 202(a)(2) of the BLA. Noting the Government’s indication that no cases of disputes have been
observed in this regard, the Committee requests the Government once again to provide information on the practical
application of section 202(a)(1) of the BLA.

Referring to sections 202 and 203 of the BLA, the Committee requested the Government to consider, with the social
partners, the necessary measures to ensure that collective bargaining could effectively take place at all levels and to
continue to provide statistics on the number of collective agreements concluded at the industry, sector and national levels.
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The Committee notes the Government’s indication that there is no restriction on the settlement of disputes and other issues
through bipartite negotiation or conciliation at the industry, sector and national levels, that as of August 2016,
358 elections for collective bargaining agents were held in 15 sectors (ready-made garment (RMG) sector: 311; tea sector:
one; shrimp sector: 16; other sectors: 30) and that there are instances of collective bargaining in the RMG, tea and shrimp
sectors. The Committee further notes the information provided by the Government to the high-level tripartite mission,
indicating that while collective bargaining generally took place at the factory level, there were strong trade unions in the
leather and tea sectors, some of which had negotiated branch-level collective bargaining agreements. The Committee,
however, notes that the high-level tripartite mission also received information alleging the absence of a legislative basis
for branch-level collective bargaining, the lack of social dialogue and only a limited number of functioning collective
bargaining agreements. Welcoming the Government’s openness towards higher-level collective bargaining, the
Committee requests it once again to consider, in consultation with the social partners, amending sections 202 and 203
of the BLA in order to clearly provide a legal basis for collective bargaining at the industry, sector and national levels.
The Committee requests the Government to continue to provide statistics on the number of higher-level collective
agreements concluded, the areas of industry to which they apply and the number of workers covered, and invites the
Government to encourage collective bargaining at all levels.

The Committee also requested the Government to provide its comments on the ITUC’s concern that section
205(6)(a) of the BLA, which provides that workers’ representatives in the participation committees will run activities
related to workers’ interests in an establishment where there is no trade union and until a trade union is formed, could
undermine trade unions and usurp their role, and requested it to indicate any measures taken to ensure that participation
committees are not used in this manner. The Committee notes that, according to the Government, the BLA does not
restrict the formation of trade unions and the participation committees are not alternate but complementary to trade unions
and, therefore, do not undermine trade union activities. The Committee trusts that should any concrete allegations of
participation committees undermining trade unions be brought to its attention, the Government will take the necessary
measures to remedy the situation.

Promotion of collective bargaining in the EPZs. In its previous comments, the Committee requested the
Government to transmit a few representative examples of collective bargaining agreements concluded in enterprises in the
EPZs. The Committee notes the Government’s indication that: (i) up until June 2016, referendums had been held in 304
out of 409 eligible enterprises in the EPZs and workers in 225 enterprises had opted to form workers’ welfare associations
(WWAs), which have been registered and are actively performing as collective bargaining agents; and (ii) from January
2013 to December 2015, the WWAs submitted 260 charters of demands, all of which were settled amicably and concluded
by the signing of agreements, thus demonstrating the workers’ right to collective bargaining. The Committee regrets,
however, that the Government failed to provide copies of such agreements and, therefore, requests it once again to
provide examples of collective bargaining agreements concluded in the EPZs and to continue to provide statistics in
this regard.

The Committee also requested the Government to indicate progress made with regard to the revision of the
EWWAIRA and the manner in which workers in the EPZs could be brought under the coverage of the BLA. The
Committee notes the Government’s statement that after a wide range of consultations with the social partners and other
relevant stakeholders, a comprehensive draft Bangladesh EPZ Labour Act was approved by the Cabinet and is in the
process of adoption by the Parliament. The Committee observes, however, that in relation to matters of unfair labour
practices and collective bargaining (Chapter X), the draft Act mainly reflects the text of the EWWAIRA. Emphasizing the
desirability of providing equal protection to workers in the EPZs and outside the zones in terms of the right to organize
and bargain collectively, the Committee hopes that the Government, in consultation with the social partners, will
pursue its efforts in this regard.

Articles 4 and 6. Collective bargaining in the public sector. For a number of years, the Committee urged the
Government to take the necessary legislative or other measures to end the practice of determining wage rates and other
conditions of employment of public servants not engaged in the administration of the State by means of simple
consultations in government-appointed tripartite wages commissions, so as to favour free and voluntary negotiations
between workers’ organizations and employers or their organizations. In its last comment, the Committee requested the
Government to provide statistics on the number and nature of collective agreements concluded in the public sector,
including the number of workers covered. The Committee notes the Government’s indication that: (i) public sector
employees are outside the scope of the BLA and there are no tripartite commissions in purely public enterprises, which
only consist of two parties — the employees and the Government; (ii) wages and other benefits in the public sector are
determined under free and open discussions and voluntary negotiations within the Wage Commission for the officers and
employees employed in the Republic or the Wage and Productivity Commission for public sector enterprises. The
Committee recalls that all workers, with the only possible exception of the armed forces, the police and public servants
engaged in the administration of the State, should enjoy the right to free and voluntary collective bargaining. The
Committee requests the Government to provide further details on the manner in which organizations of public servants
not engaged in the administration of the State can bargain collectively and copies of any agreements reached.

[The Commiittee requests the Government to reply in full to the present comments in 2017.]

54

OICICIORCRS)



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Barbados

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee takes note of the observations of the International Trade Union Confederation (ITUC) received on
10 September 2014, concerning matters examined under this comment, as well as other allegations of violations of the
Convention in the law. The Committee requests the Government to provide its comments in this respect. The Committee
also takes note of the observations of the International Organisation of Employers (IOE) received on 1 September 2016,
which are of a general nature.

The Committee recalls that it has been requesting the Government since 1998 to provide information on
developments in the process of reviewing legislation regarding trade union recognition. The Committee notes that the
Government indicates that there are no further developments in the process of reviewing legislation regarding trade union
recognition, and that a number of the observations made by the ITUC refer to issues concerning trade union registration.
Hoping that it will be able to observe progress in the near future, the Committee requests the Government to provide
information on any development in the legislative review process and it recalls that the Government may avail itself of
the technical assistance of the ILO in this regard.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1967)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a
communication received on 31 August 2014. The Committee requests the Government to provide its comments in this
respect.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Articles 1 and 3 of the Convention. Protection against acts of anti-union discrimination. The Committee had previously
requested the Government to take all the necessary measures to ensure that in addition to covering cases of anti-union dismissals,
a new legislation on employment rights would provide for adequate protection against all other acts of anti-union discrimination
envisaged by Article 1 of the Convention, as well as for adequate and dissuasive sanctions aimed at ensuring respect for the right
to organize. The Committee notes that the Government indicates in its report that the Employment Rights Act has been passed in
Parliament and is now awaiting proclamation. The Committee notes, however, that the Act covers only cases of anti-union
dismissals (section 27) and further limits this protection to employees continuously employed for a period of over one year. The
Committee recalls that adequate protection against acts of anti-union discrimination should not be confined to penalizing
dismissal on anti-union grounds, but should cover all acts of anti-union discrimination (demotions, transfers and other prejudicial
acts) at all stages of the employment relationship, regardless of the employment period, including at the recruitment stage. The
Committee reiterates its previous comments and requests the Government to amend the new Act in line with the above. It
requests the Government to provide information on all measures taken or envisaged in this regard.

The Committee further notes that while sections 33-37 of the Act provide for the possibility of reinstatement, re-
engagement and compensation, the maximum amount of compensation awarded to workers who have been employed for less
than two years is five-weeks wages, which, depending on the number of years of continuous employment, is increased by
between two-and-a-half and three-and-a-half weeks wages for each year of that period (Fifth Schedule). The Committee considers
that the prescribed amounts do not represent sufficiently dissuasive sanctions for anti-union dismissal. It therefore requests the
Government to take the necessary measures to amend the Fifth Schedule of the Act so as to bring the compensation amount to
an adequate level, which would constitute a sufficiently dissuasive sanction for anti-union dismissals.

OICICIORCRS)

The Committee is raising other matters in a request addressed directly to the Government.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Belarus

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

The Committee notes the observations submitted by the International Trade Union Confederation (ITUC) received
on 1 September 2016 on the application of the Convention. It further notes the observations submitted by the Belarusian
Congress of Democratic Trade Unions (BKDP) received on 31 August 2016 alleging violations of this Convention in law
and in practice. The Committee also notes the observations of the International Organisation of Employers (IOE) received
on 1 September 2016, which are of a general nature.

Follow-up to the recommendations of the Commission of Inquiry appointed under article 26 of
the Constitution of the ILO

As a general point, the Committee notes with inferest that a tripartite activity on collective labour dispute resolution
mechanisms organized by the ILO in Minsk in February 2016 allowed for an open discussion on the existing
arrangements and possible new mechanisms, including in the framework of the tripartite Council for the Improvement of
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Legislation in the Social and Labour Sphere (hereinafter, tripartite Council). The Committee notes the Government’s
indication that ILO tripartite activities carried out in Belarus following the direct contacts mission in 2014 had a positive
impact on the social partners and, in particular, on the relations between various trade union groups. Further in this
connection, the Committee welcomes the Government’s indication that a training course on international labour standards
for judges, lawyers and legal educators is planned to take place with ILO support in the first half of 2017. The Committee
requests the Government to provide information on the outcome of this activity.

Article 2 of the Convention. Right to establish workers’ organizations. The Committee recalls that in its previous
observation, it had urged the Government to consider, within the framework of the tripartite Council, the measures
necessary to ensure that the matter of legal address ceases to be an obstacle to the registration of trade unions in practice.
While noting the Government’s indication that there had been no cases of refusal to register trade unions or their
organizational structures, the Committee recalls that the BKDP had previously indicated that, faced with many obstacles
in this respect, independent trade unions generally had been discouraged from seeking registration, despite the widening of
possibilities as to the kind of premises which could satisfy the legal address requirement. The Committee deeply regrets
that the Government’s latest report does not indicate any measures taken to address this concern, including through the
amendment of Presidential Decree No. 2, its rules and regulations, as recommended by the Commission of Inquiry. The
Committee once again urges the Government to assess, within the framework of the tripartite Council, the measures
necessary to ensure that the matter of legal address ceases to be an obstacle to the registration of trade unions in
practice and requests the Government to indicate all progress made in this respect.

Articles 3, 5 and 6. Right of workers’ organizations, including federations and confederations, to organize their
activities. The Committee recalls that it had previously expressed its concern at the allegations of repeated refusals to
authorize the BKDP, the Belarusian Independent Trade Union (BNP) and the Radio and Electronic Workers’ Union (REP)
to hold demonstrations and public meetings. The Committee had urged the Government, in working together with the
abovementioned organizations, to investigate all of the alleged cases of refusals to authorize the holding of demonstrations
and meetings, and to bring to the attention of the relevant authorities the right of workers to participate in peaceful
demonstrations and meetings to defend their occupational interests. The Committee notes the latest allegations submitted
by the BKDP regarding a video posted on YouTube showing the activists of the Women’s Network of the Independent
Union of Miners (NPG) protesting by the entrance to the NPG office against the raising of the retirement age. The
participants were summoned to the Soligorsk police station and charged with a violation of the Administrative Code. On
17 May 2016, the court determined the video to be an unauthorized picketing, found the participants guilty and imposed a
penalty in the form of an administrative warning. Also in May 2016, the Polotsk Court found Mr Victor Stukov and
Mr Nikolai Sharakh, trade union activists of the BNP union at “Polotsk-Fiberglass™ enterprise, guilty of participating in
unauthorized picketing and imposed fines amounting to €250 and €300, respectively. According to the BKDP, trade
unionists were protesting in the city centre against violations of labour legislation at the enterprise and against Mr
Sharakh’s dismissal. The Committee deeply regrets that the Government has failed to provide its comments on the new
allegations and to reply to all outstanding allegations of refusal to grant authorization for demonstrations, nor has it
provided any information on the steps taken to investigate the cases of refusal with the organizations concerned. The
Committee urges the Government, once again, to work together with the abovementioned organizations to investigate
these cases, and to bring to the attention of the relevant authorities the right of workers to participate in peaceful
demonstrations and meetings to defend their occupational interests. It requests the Government to provide information
on the measures taken in this regard.

In this connection, the Committee recalls that it has been requesting the Government for a number of years to amend
the Law on Mass Activities. It deeply regrets that the Government provides no information on the measures taken in this
regard. It further deeply regrets that no measures have been taken to amend Presidential Decree No. 24, which requires
previous authorization for foreign gratuitous aid and restricts the use of such aid. The Committee therefore once again
urges the Government, in consultation with the social partners, to amend the Law on Mass Activities and Decree
No. 24 and requests the Government to provide information on all measures taken in this respect. The Committee
considers, in particular, that the amendments should be directed at abolishing the sanctions imposed on trade unions or
trade unionists for a single violation of the respective legislation; at setting out clear grounds for the denial of requests to
hold trade union mass events, bearing in mind that any such restriction should be in conformity with freedom of
association principles; and at widening the scope of activities for which foreign financial assistance can be used, in
particular, in view of the apparent (financial) burden that is placed on trade unions to ensure the law and order during a
mass event. The Committee invites the Government to avail itself of ILO technical assistance in this respect.

The Committee recalls that it had previously requested the Government to indicate the measures taken to amend the
following sections of the Labour Code as regards the exercise of the right to strike: sections 388(3) and 393, so as to
ensure that no legislative limitations can be imposed on the peaceful exercise of the right to strike in the interest of rights
and freedoms of other persons (except for cases of acute national crisis, or for public servants exercising authority in the
name of the state, or essential services in the strict sense of the term, i.e. only those, the interruption of which, would
endanger the life, personal safety or health of the whole or part of the population); 388(4) so as to ensure that national
workers’ organizations may receive assistance, even financial, from international workers’ organizations, even when the
purpose is to assist in the exercise of freely chosen industrial action; 390, by repealing the requirement of the notification
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of strike duration; and 392, so as to ensure that the final determination concerning the minimum service to be provided in
the event of disagreement between the parties is made by an independent body and to further ensure that minimum
services are not required in all undertakings but only in essential services, public services of fundamental importance,
situations in which strikes of a certain magnitude and duration could cause an acute crisis threatening the normal
conditions of existence of the population, or to ensure the safe operation of necessary facilities. The Committee regrets
that no information has been provided by the Government on the measures taken to amend the abovementioned provisions
affecting the right of workers’ organizations to organize their activities in full freedom. The Committee therefore
encourages the Government to take measures to revise these provisions, in consultation with the social partners, and to
provide information on all measures taken or envisaged to that end.

While duly recognizing the efforts made by the Government, the Committee emphasizes that much remains to be
done in order to implement in full all of the Commission of Inquiry’s recommendations. It encourages the Government to
pursue its efforts in this respect and expects that the Government, with the assistance of the ILO and in consultation
with the social partners, will take the necessary steps to fully implement all outstanding recommendations without
further delay.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

Follow-up to the recommendations of the Commission of Inquiry appointed under article 26 of
the Constitution of the ILO

The Committee notes the report of the direct contacts mission (DCM) which visited the country in January 2014
with a view to obtaining a full picture of the trade union rights situation in the country and assisting the Government in the
rapid and effective implementation of all outstanding recommendations of the Commission of Inquiry. The Committee
also notes the 379th Report of the Committee on Freedom of Association on the measures taken by the Government of the
Republic of Belarus to implement the recommendations of the Commission of Inquiry.

The Committee notes the observations submitted by the International Trade Union Confederation (ITUC) received
on 1 September 2016 on the application of the Convention. It further notes the observations submitted by the Belarusian
Congress of Democratic Trade Unions (BKDP) received on 31 August 2016 alleging violations of the Convention in
practice.

Articles 1-3 of the Convention. Adequate protection against acts of anti-union discrimination and interference.
The Committee recalls that it had previously noted with concern numerous allegations of anti-union discrimination,
including discriminatory use of fixed-term contracts, and interference, threats and pressure put on workers to leave their
unions and urged the Government to examine, in the framework of the Council for the Improvement of Legislation in the
Social and Labour Sphere (the tripartite Council), the issue of effective protection against acts of anti-union discrimination
in law and in practice, in general, as well as all of the outstanding allegations of anti-union discrimination and
interference, in particular. In this respect, the Committee notes from the DCM report that it had received information to
the effect that “all complaints of violations of trade union rights ... were properly and timely investigated either by the
prosecutors or dealt with by the courts”.

The Committee notes new allegations of dismissals, non-renewal of contracts and interference submitted by the
BKDP. The BKDP refers, in particular, to the cases of Mr Nikolai Sharakh and Mr Anatoly Potapovich, whose contracts
were not renewed, and the dismissal of Ms Oksana Kernozhitskaya and Mr Mikhail Soshko. It further alleges that the
management of the JSC Belaruskali promotes the primary trade union affiliated to the Federation of Trade Unions of
Belarus (FPB) at the expense of the BKDP-affiliated union and pressures the members of the latter to leave the union.
According to the information provided by the BKDP, the case of Mr Potapovich was examined by the court, which
decided against his reinstatement. The Committee notes the Government’s indication that the case of Mr Sharakh was
discussed by the tripartite Council, which concluded that Mr Sharakh’s contract was not renewed on the basis of his
written request indicating that he wished to retire. The Committee regrets that no information has been provided by the
Government on the remaining allegations. The Committee requests the Government to provide its comments thereon.

OICICIORCRS)

The Committee welcomes the information provided that on 25 February 2016 a tripartite seminar on mechanisms for
dispute resolution and mediation was held in Minsk with ILO assistance, which, according to the Government, gave rise to
an exchange of opinions concerning the treatment of labour disputes under the existing national system and possible
effective new mechanisms, including the tripartite Council. The Committee expects that the public authorities, in
particular the Ministry of Justice, the Office of the Prosecutor-General and the judiciary, together with the social
partners, as well as other stakeholders (for example, the Belarusian National Bar Association) will continue working
together towards building a strong and efficient system of dispute resolution which could deal with labour disputes
involving individual, collective and trade union matters. The Committee invites the Government to take advantage of
ILO technical assistance in this regard. Further in this connection, the Committee welcomes the Government’s indication
that a training course on international labour standards for judges, lawyers and legal educators is planned to take place
with ILO support in the first half of 2017. The Committee requests the Government to provide information on the
outcome of this activity.
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Article 4. Right to collective bargaining. The Committee recalls that its previous comments concerned the issue
of collective bargaining at the enterprise level where unions affiliated to the FPB and the BKDP were active and, in
particular, the allegation that, on the one hand, the FPB primary trade unions refused to bargain collectively alongside and
co-sign collective agreements with primary trade unions of the BKDP and, on the other, employers refused to bargain with
a view to signing a second collective agreement with minority unions.

The Committee notes the Government’s indication that following the recommendation of the DCM, in May 2015,
the ILO, together with the Government and the social partners, held a tripartite seminar in Minsk on “Collective
Bargaining and Cooperation at the Enterprise Level in the Context of Pluralism”. On the basis of the conclusions reached
by the seminar participants, the tripartite Council agreed on a collective bargaining procedure at enterprises with more
than one trade union and unanimously endorsed its inclusion in a General Agreement between the Government and the
national organizations of employers and trade unions for 2016—18. The Committee notes with interest that the General
Agreement for 2016—18 contains a provision on the collective bargaining procedure at enterprises with more than one
union. Pursuant to this provision, a single body comprising representatives of all unions active at an enterprise negotiates a
collective agreement to which all trade unions can become a party.

The Committee notes the BKDP allegation that this procedure was not respected by the management of a glass fibre
company in Polotsk, an enterprise producing tractor parts in Bobruisk and a company producing tractors in Minsk. The
Committee requests the Government to provide its comments thereon.

Belize

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1983)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2014 and 1 September 2016, which are of a general nature.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

The Committee notes the Government’s reply to the 2011 comments of the International Trade Union Confederation
(ITUC), and particularly the information on the establishment of the Southern Workers” Union (SWU), which represents workers
in the shrimp, banana and citrus sectors and which, together with the Belize Workers’ Union (BWU), has developed a strategic
plan to organize workers in export processing zones (EPZs). The Committee also notes the comments made by the ITUC in 2013.

Article 3 of the Convention. Compulsory arbitration. In its previous observation, the Committee noted the
Government’s indication that, in the context of the process of reviewing labour legislation, the Labour Advisory Board (LAB)
recommended that the Schedule to the Settlement of Disputes in Essential Services Act 1939 (SDESA) be amended so as to
exclude from the list of services considered essential in the strict sense of the term, in respect of which the authorities may submit
collective disputes to compulsory arbitration, and prohibit or bring an end to a strike: (i) the civil aviation and airport security
services (AIPOAS); (ii) monetary and financial services (banks, treasury, Central Bank of Belize); (iii) the PAO Authority (pilots
and security services); (iv) postal services; (v) the Social Security Scheme administered by the Social Security Board; and
(vi) services through which petroleum products are sold, transported, loaded or unloaded.

The Committee notes the Government’s indication in its report that the LAB has concluded its review and that the
Ministry of Labour will submit to the Attorney-General’s Office the corresponding legal instructions, including the dissenting
views expressed during the tripartite discussions. The Committee welcomes the tripartite initiatives in the process of discussing
the amendment of the legislation and requests the Government to provide information in its next report on any developments
in this respect.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1983)

The Committee notes the observations of the International Trade Union Confederation (ITUC) in 2014. It requests
the Government to provide its comments in this respect.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Articles 1 and 3 of the Convention. Protection against acts of anti-union discrimination. In its previous comments, the
Committee noted that, according to the ITUC, there are cases of anti-union discrimination in the banana plantation sector and in
export processing zones (EPZs), where employers do not recognize any unions. It also noted the Government’s indication that the
comments would be submitted to a Tripartite Body established in 2008 under the provisions of the Trade Unions and Employers’
Organizations (Registration, Recognition and Status) Act. The Committee notes the Government’s indication in its report that the
tripartite body has been meeting continuously and that the ITUC’s allegations were submitted to it for review. The Committee
also notes the Government’s indication that employers in the banana sector and in EPZs are not above the law and that those who
feel that their rights have been violated can have recourse to the judicial system. Finally, the Committee notes the establishment
of the Southern Workers Union (SWU), which represents workers in the shrimp, banana and citrus sectors and which, together
with the Belize Workers” Union (BWU), has developed a strategic plan to organize workers in EPZs. The Committee requests
the Government to provide statistics on the number of acts of anti-union discrimination that are denounced to the authorities
in these sectors and on the outcomes of these denunciations.
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Article 4. Promotion of collective bargaining. In its previous comments, the Committee requested the Government to
take measures to amend section 27(2) of the Trade Unions and Employers’ Organizations (Registration, Recognition and Status)
Act, Chapter 304, which provides that a trade union may be certified as the bargaining agent if it is supported by at least 51 per
cent of employees, as this requirement of an absolute majority may give rise to problems given that, if this percentage is not
attained, the majority union would be denied the possibility of bargaining. The Committee notes the Government’s indication
that: (i) the Tripartite Body and the Labour Advisory Board have been engaged in discussions on a possible amendment to the
Act; (ii) based on these consultations, it has been recommended to reduce to 20 per cent the trade union membership threshold
required to trigger a poll, while retaining the requirement of a 51 per cent approval of those employees voting and to require a
turnout at the poll of at least 40 per cent of the bargaining unit; and (iii) the Government and the National Trade Union Congress
of Belize (NTUCB) are in agreement with the proposal, although the Belize Chamber of Commerce would prefer to maintain the
status quo. The Committee welcomes the initiatives taken by the Government to bring the legislation into conformity with the
Convention and requests it to continue promoting dialogue and to provide information in its next report on any developments
in this respect. The Committee reminds the Government that it may have recourse to technical assistance from the Office, if it
so wishes.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Benin

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of a general nature of the International Organisation of Employers (IOE),
received on 1 September 2016. The Committee also notes the observations of the International Trade Union Confederation
(ITUC), received on 1 September 2016, regarding acts of violence by the forces of order which disturbed a demonstration
by teachers on 12 February 2015. The Committee requests the Government to provide its comments in response to these
serious allegations by the ITUC.

The Committee notes the Government’s response to the allegations made in 2013 by the General Confederation of
the Workers of Benin (CGTB) concerning violations of trade union rights in enterprises in the export processing zone. The
Committee notes the indication that measures have been taken, in collaboration with the CGTB and other trade union
confederations, to improve social dialogue and raise awareness of the rights of workers, which has resulted in an
improvement in the social climate in the export processing zone.

Article 2 of the Convention. Right to establish trade unions without previous authorization. The Committee
recalls that its previous comments have focused for many years on the need to amend section 83 of the Labour Code,
which requires trade unions to deposit their by-laws with numerous authorities, in particular the Ministry of the Interior, in
order to obtain legal status and legal personality. In its latest report, the Government indicates that the most recent draft
revision of the Labour Code, which is still in progress, has taken into account the Committee’s recommendations in the
provisions of section 231, which it describes. The Committee trusts that the process of revising the Labour Code will be
concluded rapidly and that the Government will very shortly report the amendment of section 83 of the Labour Code as
indicated and provide a copy of the revised Labour Code when adopted.

Right of workers, without distinction whatsoever, to establish trade unions. Finally, in its previous comments the
Committee requested the Government to specify the legislative or regulatory provisions that explicitly grant the trade
union rights set out in the Convention. The Committee notes the Government’s indication that it does not plan to amend
the texts governing seafarers, in particular Act No. 2010-11 of 27 December 2010 issuing the Merchant Navy Code. The
Government specifies that general texts on seafarers grant them the right to organize and that, in practice, there are trade
union organizations and associations that defend the interests of seafarers, and particularly the National Union of Seafarers
of Benin, established in 1996, and the Seafarers’ Welfare Board, established in 2015. The Committee has previously
referred to the General Conditions of Service of Seafarers of the Republic of Benin (Act No. 98-015), section 78 of which
recognizes the right to organize of all seafarers. The Committee requests the Government to confirm that Act No. 98-015
is still in force following the adoption of the Merchant Navy Code of 2010 and that it confers on seafarers all the
guarantees of the Convention with regard to freedom of association, in the absence of more specific provisions in the
legislation.

OICICIORCRS)

Plurinational State of Bolivia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee notes the Government’s reply to the observations of the International Trade Union Confederation
(ITUC) of 30 August 2013, which referred to a confrontation between the police and trade union demonstrators which
resulted in seven persons being wounded and 37 arrested and prosecuted. The Committee notes the Government’s
indication that strikes, stoppages and street blockages often turn violent and police intervention is necessary to maintain
public order. The Committee recalls that the rights of workers’ and employers’ organizations can only be exercised in a
climate free from violence, pressure and threats of any kind against the leaders and members of such organizations. The
Committee also wishes to recall that the arrest and detention of trade union leaders and members, even for a short period,
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for the exercise of their legitimate trade union activities, is a violation of the principles of freedom of association set out in
the Convention. The Committee therefore trusts that the Government will ensure respect for these principles and
requests it to provide further information on the investigations conducted and related judicial procedures. The
Committee also notes the observations of the International Organisation of Employers (IOE) of 2015 and 2016, which
were of a general nature.

Legislative issues. In its last observation, the Committee noted the repeal of section 234 of the Penal Code through
the adoption of Act No. 316 of 2012 and requested the Government to confirm whether, following the reform of the Penal
Code, Legislative Decree No. 2565 had been repealed. The Committee once again requests the Government to confirm
whether, following the reform of the Penal Code, Legislative Decree No. 2565 has been repealed.

The Committee recalls that for many years it has been commenting on the following matters:

—  the exclusion of agricultural workers from the scope of the General Labour Act of 1942 (section 1 of the General
Labour Act, and its Regulatory Decree No. 224 of 23 August 1943), which implies their exclusion from the
guarantees afforded by the Convention;

—  the denial of the right to organize of public servants (section 104 of the General Labour Act);

—  the excessive requirement of 50 per cent of the workers in an enterprise to establish a trade union, in the case of an
industrial union (section 103 of the General Labour Act);

—  the broad powers of supervision conferred on the labour inspectorate over trade union activities (section 101 of the
General Labour Act, which provides that labour inspectors shall attend the deliberations of trade unions and monitor
their activities); in this regard, the Committee notes the Government’s indication that the conduct of labour
inspectors must be within the framework of Article 51 of the Political Constitution of the State of 2009, that is with
deep-rooted respect for the principles of trade union unity, trade union democracy and the ideological and
organizational independence that shall be enjoyed by all trade unions;

—  the requirement that trade union officers must be of Bolivian nationality (section 138 of the Regulatory Decree) and
regular employees in the enterprise (sections 6(c) and 7 of Legislative Decree No. 2565 of June 1951);

—  the possibility of dissolving trade union organizations by administrative authority (section 129 of the Regulatory
Decree); and

—  the requirement of a three-quarters majority of the workers to call a strike (section 114 of the General Labour Act
and section 159 of the Regulatory Decree); the illegality of general strikes, subject to penal sanctions (sections 1 and
2 of Legislative Decree No. 2565 and section 234 of the Penal Code); the illegality of strikes in the banking sector
(section 1(c) of Supreme Decree No. 1958 of 1950); and the possibility of imposing compulsory arbitration by
decision of the executive authorities to bring an end to a strike, including in services other than those that are
essential in the strict sense of the term (section 113 of the General Labour Act).

The Committee notes the information provided by the Government that: (i) work is being carried out together with
the Bolivarian Workers’ Confederation on the drafting of a new Labour Code; and (ii) with regard to the right to organize
of public servants, a preliminary draft has been prepared of new legislation governing public servants, with adjustments
being made to its drafting. The Committee trusts that the new legislation governing public servants and the new Labour
Code will be adopted in the very near future and that, taking into account the comments made by the Committee, they
will be in full conformity with the provisions of the Convention. The Committee requests the Government to provide
information on any developments in this regard and recalls once again that, if it so wishes, it may have recourse to ILO
technical assistance.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1973)

The Committee recalls that for many years its comments have referred to the following matters relating to Articles 1,
2 and 4 of the Convention:

—  the need to adjust the amount of fines (the amount of which ranges between 1,000 and 5,000 Bolivian bolivianos) as
envisaged in Act No. 38 of 7 February 1944 to make them sufficiently dissuasive in relation to possible acts of anti-
union discrimination or interference; and

—  the need to guarantee the right to collective bargaining of public servants not engaged in the administration of the
State and agricultural workers (the Constitution already does so, but the General Labour Act has not been amended
accordingly).

The Committee notes the Government’s indication that fines are one of the aspects currently covered by the claims
submitted by the Bolivian Central of Workers and that agreement is being reached on the necessary wording through
round-table meetings. With regard to public servants, the Government indicates that the repeal of Act No. 2027 issuing the
conditions of service of public servants has been announced and its replacement by a new Act concerning public servants
which currently exists in draft form and on which work is still being carried out. With reference to agricultural workers,
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work is being carried out on the wording of what will become the new Labour Code, which will replace the General
Labour Act of 1942.

The Committee trusts that the new Act concerning public servants and the new Labour Code will be adopted in
the very near future, that they will be the subject of consultations with all of the most representative organizations of
workers and employers and that accordingly: (i) the amount of the fines to be imposed for acts of anti-union
discrimination or interference will be updated so as to ensure that they are sufficiently dissuasive; and (ii) the
guarantees set out in the Convention will be explicitly afforded to public servants who are not engaged in the
administration of the State and to all agricultural workers, whether they are employed persons or own account
workers. The Committee requests the Government to report any progress made in this regard and recalls once again
that, if it so wishes, it may have recourse to the technical assistance of the Office.

The Committee is raising other matters in a request addressed directly to the Government.

Bosnia and Herzegovina

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1993)

The Committee notes the observations received from the International Trade Union Confederation (ITUC) under the
Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87), on 1 September 2016,
alleging large-scale anti-union discrimination practices, as well as employer interference in trade union activities. The
Commiittee requests the Government to provide its comments thereon. The Committee also notes the observations from
the Association of Employers of Bosnia and Herzegovina received under the Collective Bargaining Convention, 1981
(No. 154), and the Government’s comments thereon.

The Committee notes from the Government’s report the adoption of the Labour Act of the Federation of Bosnia and
Herzegovina, 2016 (FBiH Labour Act), the Act on Inspections in the Federation of Bosnia and Herzegovina, 2014 (FBiH
Act on Inspections) and the Labour Act of the Republika Srpska, 2016 (RS Labour Act).

Articles 1 and 3 of the Convention. Adequate protection against acts of anti-union discrimination. In its previous
comment, the Committee requested the Government to provide information on the measures taken or envisaged to
guarantee the effective protection in practice against acts of anti-union discrimination. The Committee notes the
Government’s indication that the FBiH Labour Act, the RS Labour Act and the Labour Act of the Brc¢ko District
(BD Labour Act) provide for a comprehensive prohibition against anti-union discrimination and observes the detailed
information provided by the Government on the relevant provisions applicable in this regard. In particular, the Committee
notes with interest that the applicable legislation explicitly provides for reinstatement coupled with compensation either as
a remedy to anti-union dismissal (section 124 of the FBiH Labour Act) or as a remedy to unlawful dismissal in general
(section 106 of the FBiH Labour Act, section 189 of the RS Labour Act and section 81 of the BD Labour Act). The
Committee further notes the information provided by the Government on the practical implementation of the prohibition
of anti-union discrimination during the reporting period: (i) in the Federation of Bosnia and Herzegovina, out of
nine requests for approval to dismiss union representatives received by the Ministry, three were approved; (ii) in the
Republika Srpska, nine extraordinary labour inspections were conducted in the area of trade unions’ working conditions
from 2013 to 2015; out of two requests for approval to dismiss a union representative, one was approved; and no
arbitration procedure has been initiated on disputes concerning dismissal of trade union representatives; and (iii) in the
Brcko District, the labour inspectors have not yet dealt with any cases alleging violations of anti-union practices. Taking
due note of the information provided, the Committee requests the Government to continue to provide information on
the effective implementation of the prohibition of anti-union discrimination in practice, including on the number of
complaints filed before the relevant authorities, their follow-up and remedies and sanctions imposed, as well as on the
activities of the labour inspection in this regard. The Committee requests the Government to provide, in particular,
information on the use of reinstatement as the primary remedy for anti-union dismissals, as well as on the type and
amount of pecuniary compensation applied where reinstatement is not ordered.

OICICIORCRS)

The Committee is raising other matters in a request addressed directly to the Government.

Botswana

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1997)

The Committee takes note of the observations of the International Organisation of Employers (IOE) received on
1 September 2016, which are of a general nature. The Committee also notes the observations from: the International Trade
Union Confederation (ITUC) received on 1 September 2016, referring mainly to matters currently or previously addressed
by the Committee and alleging lockout of workers in the mining sector; the ITUC and the Botswana Federation of Trade
Unions (BFTU) received jointly on 1 September 2016, concerning new amendments of the Trade Disputes Act (TDA); the
BFTU received on 13 September 2016; and Education International (EI) and the Trainers and Allied Workers Union
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(TAWU) received on 12 October 2016. The Committee requests the Government to provide its comments on these
observations, as well as on the pending observations made by: the TAWU in 2013 (alleging favouritism of certain trade
unions by the Government); the ITUC in 2013 (alleging acts of intimidation against public workers); and the ITUC in
2014 (alleging violations of trade union rights in practice).

Article 2 of the Convention. Right to organize of prison staff. In its previous comments, the Committee once
again requested the Government to take the necessary measures to amend section 2(1)(iv) of the Trade Unions and
Employers Organisations Act (TUEO Act) and section 2(11)(iv) of the TDA, which exclude employees of the prison
service from their scope of application, as well as section 35 of the Prison Act, which prohibits members of the prison
service from becoming members of a trade union or any body affiliated to a trade union. The Committee notes the
Government’s indication that the prison service is part of the disciplined force and that amendments to the stated laws
would not alter their situation, but that civilian personnel in prisons, governed by the Public Service Act and the
Employment Act, are allowed to unionize and that 50 such workers are members of trade unions. As regards the
Government’s statement that the prison service is part of the disciplined force justifying its exclusion from the
Convention, the Committee observes that while the prison service does form part of the disciplined force of Botswana
together with the armed forces and the police (article 19(1) of the Constitution), each of these categories is governed by
separate legislation — the Prison Act, the Police Act and the Botswana Defence Force Act — and the Prison Act as a
separate statute does not appear to provide members of the prison service with the status of the armed forces or the police.
The Committee, therefore, considers that the prison service cannot be considered to be part of the armed forces or the
police for the purposes of exclusion under Article 9. The Committee requests the Government once again to take the
necessary measures, including the pertinent legislative amendments, to grant members of the prison service all rights
guaranteed by the Convention. The Committee requests the Government to provide information on any developments
in this regard.

Article 3. Right of workers’ organizations to organize their activities and formulate their programmes. In its
previous comments, the Committee noted with interest the decision of the High Court of Botswana which found that
Statutory Instrument No. 57 of 2011 declaring veterinary services, teaching services and diamond sorting, cutting and
selling services, and all support services in connection therewith to be essential, was unconstitutional and therefore
“invalid” and “of no force and effect”. However, the Committee notes with concern the indication of the BFTU that
section 46 of the new Trade Disputes Bill (Bill No. 21 of 2015) enumerates a broad list of essential services, including the
Bank of Botswana, diamond sorting, cutting and selling services, operational and maintenance services of the railways,
veterinary services in the public service, teaching services, government broadcasting services, immigration and customs
services, and services necessary to the operation of any of these services. The Committee also observes that in line with
section 46(2) of the Trade Disputes Bill, the Minister may declare any other service as essential if its interruption for at
least seven days endangers the life, safety or health of the whole or part of the population or harms the economy.
Recalling that, in light of the right of workers’ organizations to organize their activities and formulate their programmes,
essential services, in which the right to strike may be prohibited or restricted, should be limited to those the interruption of
which would endanger the life, personal safety or health of the whole or part of the population, the Committee considers
that the services enumerated do not constitute essential services in the strict sense of the term and that harm to the
economy caused by the interruption of a service is insufficient to consider it as an essential service. The Committee
requests the Government to take the necessary measures to amend the draft Trade Disputes Act to reduce the list of
essential services accordingly.

The Committee had also previously requested the Government to provide information on the progress made in
relation to the amendment of section 48B(1) of the TUEO Act, which grants certain facilities only to unions representing
at least one third of the employees in the enterprise, and section 43 of the TUEO Act which provides for inspection of
accounts, books and documents of a trade union by the Registrar at “any reasonable time”. The Committee notes the
Government’s statement that the amendment process of the TUEO Act is ongoing and that the social partners have
submitted their proposals for amendments. The Committee further notes that the BFTU indicates that the Government had
requested it to submit proposals for amendment of the TUEO Act but that no discussion has taken place on the subject
matter. The Committee trusts that, in the framework of the ongoing amendment process of the TUEO Act and in
consultation with the social partners, the abovementioned provisions will be amended taking fully into account the
Committee’s comments. The Committee requests the Government to provide information on any developments in this
regard and to provide the text of the amended TUEO Act once adopted.

The Committee further observes that a new Public Service Bill, 2016, is in the process of being adopted and should
replace the Public Service Act, 2008. The Committee requests the Government to provide a copy of the Public Service
Act upon its adoption or, if not yet adopted, the Bill in its current form.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1997)

The Committee takes note of the observations from: the International Trade Union Confederation (ITUC) received
on 1 September 2016, reiterating its previous observations and referring to matters addressed by the Committee; the
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Botswana Federation of Trade Unions (BFTU) received on 13 September 2016, alleging that in relation to collective
bargaining, the Government is adopting repressive measures instead of facilitating and promoting adherence to the
Convention; and Education International (EI) and the Trainers and Allied Workers Union (TAWU) received on
12 October 2016, denouncing: (i) a stringent requirement to be recognized as a collective bargaining agent (one third of
the employees of the employer); (i) exclusion of profession-based trade unions from collective bargaining at the national
level; and (iii) persistent persecution of trade union leaders for union activities. The Committee requests the Government
to provide its comments on these observations, as well as on the pending observations made by the TAWU in 2013 and
by the ITUC in 2013 and 2014, alleging violations of the right to collective bargaining in practice.

Scope of the Convention. The Committee had previously requested the Government to amend section 2 of the
Trade Disputes Act (TDA) and section 2 of the Trade Union and Employers’ Organisations Act (TUEO Act), which
exclude employees of the prison service from their scope of application, as well as section 35 of the Prison Act, which
deprives members of the prison service from the right to unionize under the threat of being dismissed. The Committee
notes the Government’s indication that the prison service is part of the disciplined force and that amendments to the stated
laws would not alter their situation, but that civilian personnel in prisons, governed by the Public Service Act and the
Employment Act, are allowed to unionize and that 50 such workers are members of trade unions. As regards the
Government’s statement that the prison service is part of the disciplined force justifying its exclusion from the
Convention, the Committee observes that while the prison service does form part of the disciplined force of Botswana
together with the armed forces and the police (article 19(1) of the Constitution), each of these categories is governed by a
separate legislation — the Prison Act, the Police Act and the Botswana Defence Force Act — and the Prison Act does not
appear to provide members of the prison service the status of the armed forces or the police. The Committee, therefore,
considers that the prison service cannot be considered to be part of the armed forces or the police for the purposes of
exclusion under Article 5 of the Convention. The Committee requests the Government once again to take the necessary
measures, including the pertinent legislative amendments, to grant members of the prison service all rights guaranteed
by the Convention. The Committee requests the Government to provide information on any developments in this
regard.

Article 1 of the Convention. Adequate protection against acts of anti-union discrimination. The Committee had
previously examined the ITUC concern that if a union was not registered, its committee members were not protected
against anti-union discrimination, and had recalled the importance of legislation prohibiting and specifically sanctioning
all acts of anti-union discrimination as set out in Article I of the Convention. In its previous comments, the Committee
requested the Government to take the necessary measures to ensure that all union committee members, including those of
unregistered trade unions, enjoy an adequate protection against anti-union discrimination. The Committee regrets that the
Government failed to provide any comments on this point and it underlines that the fundamental rights accorded by the
Convention to members or officers of trade unions, such as protection against acts of anti-union discrimination, cover all
workers wishing to establish or join a trade union; therefore, such protection should not be dependent on the registered or
unregistered status of a trade union, even if the authorities consider registration to be a simple formality. In these
circumstances, the Committee reiterates its previous request.

Articles 2 and 4. Adequate protection against acts of interference; promotion of collective bargaining. In its
previous comments, the Committee had requested the Government to provide information on the progress made in respect
to: (i) the adoption of specific legislative provisions ensuring adequate protection against acts of interference by employers
coupled with effective and sufficiently dissuasive sanctions; (ii) the repeal of section 35(1)(b) of the TDA, which permits
an employer or employers’ organization to apply to the commissioner to withdraw the recognition granted to a trade union
on the grounds that the trade union refuses to negotiate in good faith with the employer; and (iii) the amendment of
section 20(3) of the TDA (this section read together with section 18(1)(a) and (e) allows the Industrial Court to refer a
trade dispute to arbitration, including where only one of the parties made an urgent appeal to the Court for determination
of the dispute) so as to ensure that the recourse to compulsory arbitration does not affect the promotion of collective
bargaining. In this regard, the Committee recalls that compulsory arbitration is only acceptable in relation to public
servants engaged in the administration of the State (Article 6 of the Convention), or in essential services in the strict sense
of the term or in cases of acute national crises. The Committee further observes that a draft TDA Bill (Bill No. 21 of 2015)
is in the process of being adopted but regrets that the Committee’s comments have not been reflected in the draft Bill and
that the Government fails to provide any information on this point. The Committee, therefore, reiterates its request to the
Government and trusts that it will be able to observe progress in this regard in the near future. The Committee
encourages the Government to avail itself of the technical assistance of the Office, if it so wishes.

OICICIORCRS)

The Committee had previously noted that, in terms of section 48 of the TUEO Act, as read with section 32 of the
TDA, the minimum threshold for a union to be recognized by the employer for collective bargaining purposes is set at one
third of the relevant workforce. It had therefore requested the Government to ensure that where no union represented one
third of the employees in a bargaining unit, collective bargaining rights would be granted to all unions in the unit, at least
on behalf of their own members. The Committee observes, however, that section 35 of the TDA Bill does not implement
these changes but merely reproduces the text of section 32 of the TDA in this regard. Additionally, the Committee notes
that section 37(5) of the draft TDA Bill also provides a one third minimum threshold requirement for union recognition at
the industry level. The Committee recalls that the determination of the threshold of representativity to designate an
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exclusive agent for the purpose of negotiating collective agreements which are destined to be applied to all workers in a
sector or establishment is compatible with the Convention in so far as the required conditions do not constitute an obstacle
to the promotion of free and voluntary collective bargaining in practice. In this regard, the Committee considers that if no
union in a specific negotiating unit meets the required threshold of representativity to be able to negotiate on behalf of all
workers, minority trade unions should be able to negotiate, jointly or separately, at least on behalf of their own members.
Regretting that no information has been provided in this respect, the Committee requests the Government to take the
necessary measures to ensure that if no union reaches the required threshold to be recognized as a bargaining agent,
unions should be given the possibility to negotiate, jointly or separately, at least on behalf of their own members.

Collective bargaining in the public sector. In its previous comments, the Committee requested the Government to
clarify whether the provisions of the Public Service Regulations, 2011 (Statutory Instrument No. 50), providing for
general conditions of service in the public sector (hours of work, shift work, weekly rest periods, paid public holiday,
overtime and annual paid leave), constituted fixed conditions of service or rather minimal legislative protection clauses on
the basis of which the parties are able to negotiate special modalities and additional benefits. The Committee notes the
Government’s indication that some provisions of the Instrument constitute fixed conditions of service while for others the
parties may determine special modalities and additional benefits, as long as they are in conformity with the Public Service
Act, 2008. However, the BFTU indicates that it is unclear from the Government’s report which provisions are fixed and
which are not. Recalling that measures taken unilaterally by the authorities to restrict the scope of negotiable issues are
generally incompatible with the Convention and that tripartite discussions for the preparation, on a voluntary basis, of
guidelines for collective bargaining are a particularly appropriate method of resolving these difficulties, the Committee
requests the Government to specify which provisions of the Public Service Regulations are not open for negotiation
and invites the Government to reconsider the limitation imposed on the scope of collective bargaining for public sector
workers not engaged in the administration of the State.

The Committee further observes that a new Public Service Bill, 2016, is in the process of being adopted and should
replace the Public Service Act, 2008, and that the TUEO Act is also in the process of being amended. The Committee
trusts that the Government will ensure full conformity of both the Public Service Bill, 2016, and the amended TUEO
Act with the Convention. In this regard, the Committee encourages the Government to avail itself of the technical
assistance of the Office, if it so wishes.

Brazil

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the observations of the National Confederation of Liberal Professions (CNPL), received on
15 September 2016, relating to matters examined by the Committee in this observation. The Committee also notes the
observations of the International Trade Union Confederation (ITUC), received on 1 September 2014, relating to matters
examined in the present observation, and also to allegations of anti-union discrimination, including dismissals, in a public
enterprise in the state of Sao Paulo and a television broadcaster. With regard to these allegations, the Committee notes the
Government’s indication that the Brazilian legal system has appropriate mechanisms to punish acts of anti-union
discrimination when charges are brought. The Committee requests the Government to provide information on any
decisions by the labour prosecution services and tribunals in the cases raised by the ITUC.

Article 1 of the Convention. Adequate protection against anti-union discrimination. The Committee previously
observed that, in the context of various complaints examined by the Committee on Freedom of Association (Cases
Nos 2635, 2636 and 2646) alleging acts of anti-union discrimination, the Government had indicated that “although
freedom of association is protected under the Constitution, the national legislation does not define anti-union acts and this
prevents the Ministry of Labour and Employment from taking effective preventive and repressive measures against
conduct such as that reported in the present case”. Based on the information provided by the Government, the Committee
expressed the hope that, in the context of the Labour Relations Council (CRT), it would be possible to prepare draft
legislation explicitly establishing remedies and sufficiently dissuasive sanctions against acts of anti-union discrimination.
The Committee regrets to note that the Government reports the absence of substantive progress in the preparation of the
respective draft legislation. The Committee therefore once again requests the Government to take the necessary
measures to ensure that the legislation explicitly establishes remedies and sufficiently dissuasive sanctions against acts
of anti-union discrimination. The Committee requests the Government to report any progress achieved in this regard.

Article 4. Promotion of free and voluntary collective bargaining. Compulsory arbitration. In its previous
comments, the Committee requested the Government to indicate whether it was still possible in practice to refer a
collective dispute (dissidio coletivo) to compulsory judicial arbitration at the request of only one of the parties, and to
provide information on developments relating to the draft trade union reform referred to in previous reports. In this regard,
the Committee notes that the Government: (i) reaffirms that since the adoption of constitutional amendment No. 45 of
2004, judicial intervention in collective bargaining processes has only been possible where the parties are in agreement to
request such intervention; and (ii) indicates that the proposed constitutional amendment No. 369/2005, intended to amend
Articles 8, 11, 37 and 114 of the Federal Constitution with a view to promoting collective bargaining and bringing an end
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to trade union monopoly, is continuing to be examined by the National Congress. The Committee requests the
Government to continue providing information on any developments relating to the examination by the National
Congress of this Bill.

Right to collective bargaining in the public sector. The Committee recalls that for many years it has been referring
to the need, in accordance with Articles 4 and 6 of the Convention, for public employees who are not engaged in the
administration of the State to have the right to collective bargaining. In this regard, the Committee notes that: (i) the
Government indicates that proposed constitutional amendment No. 369/2005, referred to above, also addresses collective
bargaining in the public sector; (ii) the CNPL recalls that, under the current legal provisions, public employees engaged in
public enterprises and mixed economy companies are governed by the Consolidation of Labour Laws (CLT) and,
therefore, enjoy the right to collective bargaining, while public servants, who are subject to specific regulations, are not
accorded this right in law; and (iii) various draft legislative texts to regulate collective bargaining in the public sector are
currently before Congress. The Committee encourages the Government to take initiatives in legislative matters and
trusts that the various legislative drafts and the constitutional amendment that are currently under examination will
take fully into account the obligations deriving from the present Convention and from the Labour Relations (Public
Service) Convention, 1978 (No. 151), and the Collective Bargaining Convention, 1981 (No. 154). The Committee
requests the Government to provide information on any progress in this regard and recalls in this context that it may
have recourse to the technical assistance of the Office, if it so wishes.

Subjection of collective agreements to financial and economic policy. The Committee recalls that for several years
it has been referring to the need to repeal section 623 of the CLT, under the terms of which provisions of an agreement or
accord that are in conflict with the standards governing the Government’s economic and financial policy or the wage
policy that is in force shall be declared null and void. The Committee has also been requesting the Government to take
measures to amend Act No. 10192, of February 2001, issuing additional measures under the Plan Real, section 13 of
which provides that automatic price index-related wage increases or adjustments may not be included in agreements,
accords or dissidios coletivos. In this regard, the Committee notes that: (i) in its 2014 observations, the ITUC indicated
that these provisions are used to impose restrictions on the collective bargaining of wages in public and mixed enterprises;
(i1) the Government indicates that restrictions on the scope of collective agreements are established on an exceptional
basis, and principally in the context of the provision of public services; and (iii) in this context, the Government adds that
the constitutional protection of the general interest may require the financial clauses of collective agreements not to
prejudice the wage balance on the market or price levels in the national economy.

In this regard, emphasizing that Article 4 of the Convention requires the promotion of free and voluntary collective
bargaining, the Committee recalls that: (i) the public authorities may establish machinery for discussion and the exchange
of views to encourage the parties to collective bargaining to take voluntarily into account considerations relating to the
Government’s economic and social policy and the protection of the public interest; and (ii) restrictions on collective
bargaining in relation to economic matters should only be possible in exceptional circumstances, that is in the case of
serious and insurmountable difficulties in preserving jobs and the continuity of enterprises and institutions. 7he
Committee, therefore once again requests the Government to take the necessary measures to amend the legislation as
indicated above and to provide information in its next report on any measures adopted in this regard.

Relationship between collective bargaining and the legislation. The Committee notes that various Bills, currently
under examination by the Congress, envisage the amendment of section 618 of the CLT, to provide that terms and
conditions of work determined by means of a collective agreement or accord shall prevail over those set out in law, on
condition that they are not contrary to the Federal Constitution or occupational safety and health standards. The
Committee notes that these Bills would entail a significant modification of the relationship between the legislation and
collective agreements and accords by permitting in a general manner that the protection set out in the law could be
replaced in pejus through collective bargaining. The Committee further observes that the possibility to set aside through
collective bargaining legislative provisions conferring workers’ rights is being discussed before the highest judicial bodies
in the country. In this regard, the Committee recalls that the general objective of Conventions Nos 98, 151 and 154 is to
promote collective bargaining with a view to agreeing on terms and conditions of employment that are more favourable
than those already established by law (see the 2013 General Survey, Collective bargaining in the public service: A way
forward, paragraph 298). The Committee emphasizes that the definition of collective bargaining as a process intended to
improve the protection of workers provided for by law is recognized in the preparatory work for Convention No. 154, an
instrument which has the objective, as set out in its preambular paragraphs, of contributing to the objectives of Convention
No. 98. During the preparatory discussions, it was not considered necessary to set out explicitly in the new Convention the
general principle that collective bargaining should not have the effect of establishing conditions that are less favourable
than those provided for by law. The tripartite Conference Committee responsible for examining the draft Convention
considered that this was clear and that it was not, therefore, necessary to include explicit language to that effect.

OICICIORCRS)

From a practical viewpoint, the Committee considers that the introduction of a general possibility of lowering
through collective bargaining the protection established for workers in the legislation would have a strong dissuasive
effect on the exercise of the right to collective bargaining and could contribute to undermining its legitimacy in the long
term. In this respect, the Committee emphasizes that, although isolated legislative provisions concerning specific aspects
of working conditions could, in limited circumstances and for specific reasons, provide that they may be set aside through
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collective bargaining, a provision establishing that provisions of the labour legislation in general may be replaced through
collective bargaining would be contrary to the objective of promoting free and voluntary collective bargaining, as set out
in the Convention. The Committee trusts that the scope and the content of Article 4 of the Convention will be fully
taken into consideration both during the examination of the Bills referred to above, as well as in the pending judicial
proceedings. The Committee requests the Government to provide information on any development in this respect.

Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1994)

Article 3 of the Convention. Right of rural workers to establish and join organizations of their choosing. The
Committee recalls that in its previous comments it referred to the following provisions, which are not in conformity with
Article 3 of the Convention:

—  the prohibition of establishing more than one trade union, whatever its level, to represent the same occupational or
economic category in the same geographical area (article 8(II) of the Constitution and section 516 of the
Consolidation of Labour Laws (CLT));

—  the check-off of union dues from the wages of workers in the various occupational categories to finance maintenance
of the confederal system of the respective union representation (article 8(IV) of the Constitution), and the levying of
compulsory trade union dues for all workers in an economic category (sections 578, 579 and 580 of the CLT); and

—  the requirement of five lower-level organizations for the establishment of federations and confederations
(section 534 of the CLT).

The Committee notes that the Government: (i) once again indicates that the proposed constitutional amendment
No. PEC/369/2005, intended to reform the trade union legislation, is being examined by the Chamber of Deputies, and
that this proposal provides for both a freer trade union structure and the elimination of the compulsory trade union dues;
and (ii) indicates that the National Labour Council may consider the possibility of revising section 534 of the CLT as
indicated by the Committee. Observing that specific progress has not been made in relation to the matters that have
been raised for many years, the Committee once again requests the Government to take the necessary measures to
ensure full compliance with Article 3 of the Convention.

Bulgaria

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1959)

The Committee notes the observations received on 1 September 2016 from the International Organisation of
Employers (IOE), which are of a general nature. The Committee also notes the observations of the Confederation of
Independent Trade Unions in Bulgaria (KNSB/CITUB) received on 29 August 2016 with the Government’s report,
concerning issues being raised by the Committee. The Committee also notes the observations received on 31 August 2016
from the International Trade Union Confederation (ITUC) referring to issues under examination by the Committee as well
as alleged violations in law and in practice of the right to organize of foreign workers and firefighters. The Committee
requests the Government to provide its comments thereon. Furthermore, it once again requests the Government to
provide its comments on the 2013 and 2014 ITUC observations and the 2014 observations of the KNSB/CITUB on the
practical application of the Convention.

Article 3 of the Convention. Right of workers’ organizations to organize their administration and activities and to
formulate their programmes. The Committee recalls that for a number of years it has been raising the need to amend
section 47 of the Civil Servants Act, which restricts the right to strike of public servants, including those not exercising
authority in the name of the State. The Committee notes the Government’s indication that: (i) on 9 September 2015, the
Council of Ministers adopted a decision approving the draft Act amending the Civil Servants Act to regulate the right to
strike for civil servants; (ii) the Bill was approved by the Administrative Reform Council and the National Council for
Tripartite Cooperation, and was then submitted for discussion by the Council of Ministers to the National Assembly;
(iii) the Committee on Labour, Social and Demographic Policy approved the Bill and advised the Parliament to support
the amendments at first reading; (iv) on 10 February 2016, the National Assembly adopted at first reading the amendments
to the Civil Servants Act, which entitle civil servants to go on strike; and (v) on 29 June 2016, it was submitted for
consideration to the Committee on Legal Affairs of the National Assembly. The Committee also notes that the
KNSB/CITUB confirms that the final adoption of the Bill amending the Civil Servants Act by the National Assembly is
expected at the end of 2016. The Committee notes with interest this information. The Committee trusts that the draft Act
amending the Civil Servants Act to regulate the right to strike for civil servants will be adopted in the very near future
and requests the Government to provide a copy of the Act once it is adopted.

The Committee further recalls its comments concerning the need to amend section 11(2) of the Collective Labour
Disputes Settlement Act, which provides that the decision to call a strike shall be taken by a simple majority of the
workers in the enterprise or the unit concerned, and section 11(3), which requires the strike duration to be declared in
advance. Noting that the Government does not provide information in regard to this matter, the Committee recalls that:
(i) requiring a decision by over half of the workers involved in the enterprise or unit in order to declare a strike is

66

CICICIORCR),



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

excessive and could unduly hinder the possibility of calling a strike, particularly in large enterprises, and that if a country
deems it appropriate to require a vote by workers before a strike can be held, it should ensure that account is taken only of
the votes cast and that the required quorum and majority are fixed at a reasonable level; and (ii) workers and their
organizations should be able to call a strike for an indefinite period if they so wish without having to announce its
duration. The Committee expects that the work of the inter-institutional working group created in the framework of the
National Coordination Mechanism on Human Rights will accelerate the bringing of section 11(2) of the Collective
Labour Disputes Settlement Act into conformity with the Convention, taking due account of its long-standing
comments. The Committee requests the Government to provide information on any progress achieved in this respect, in
particular on proposals made by the above working group and on relevant deliberations within the National
Coordination Mechanism on Human Rights.

In its previous comments, the Committee has also been raising the need to amend section 51 of the Railway
Transport Act, which provides that, where industrial action is taken under the Act, the workers and employers must
provide the population with satisfactory transport services corresponding to no less than 50 per cent of the volume of
transportation that was provided before the strike. The Committee notes the Government’s indication that: (i) on 4 July
2014, at the first meeting of the inter-institutional working group of the National Coordination Mechanism on Human
Rights, the Ministry of Communications and Information Technology (MTITC) requested all relevant information on the
need to amend section 51 of the Railway Transport Act and pledged to discuss the issue with the competent units in the
transport ministry, including the Railway Administration Executive Agency; and (ii) at the third meeting on 22 January
2015, the MTITC sent an opinion, which confirmed previously presented arguments that at this stage no amendments to
this provision were on the agenda. The Committee also notes that the KNSB/CITUB alleges lack of political willingness
to address this matter. The Committee expects that the work of the inter-institutional working group will accelerate the
bringing of section 51 of the Railway Transport Act into conformity with the Convention, taking due account of the
Committee’s long-standing comments. The Committee requests the Government to provide information on any
progress achieved in this respect, in particular on proposals made by the above working group and on relevant
deliberations within the National Coordination Mechanism on Human Rights.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee notes the observations of the Confederation of Independent Trade Unions in Bulgaria
(KNSB/CITUB) received on 29 August 2016 with the Government’s report, concerning issues being raised by the
Committee. The Committee also notes the observations received on 31 August 2016 from the International Trade Union
Confederation (ITUC) referring to issues under examination by the Committee as well as allegations of acts of anti-union
discrimination and harassment, of a fall in the number of employers signing collective agreements and of cases of non-
compliance of employers with concluded collective agreements in the energy, light industry and education sectors. The
Committee requests the Government to provide its comments thereon. The Committee once again requests the
Government to provide its comments on the 2013 and 2014 ITUC observations and the 2014 observations of the
KNSB/CITUB on the practical application of the Convention.

Article 1 of the Convention. Protection against acts of anti-union discrimination. In its previous observation, the
Committee had invited the Government to take the necessary steps to strengthen the sanctions and remedy measures
available in cases of acts of anti-union discrimination in consultation with the most representative employers’ and
workers’ organizations and to provide specific information on the application of the relevant national legislation in
practice. The Committee notes the Government’s indication that: (i) as regards section 71(1)(No. 3) of the Protection
against Discrimination Act, which provides in cases of discrimination for a compensation with no upper limit for both
material and non-material damages, the vast majority of indemnities granted in recent years have been in the range of
500-2,000 Bulgarian Lev (BGN) (€250—€1,000); and (ii) according to the Supreme Court of Cassation, setting monetary
compensation for non-pecuniary damage takes note of particular circumstances of the offence, injury, and its intensity;
standard of living in the country as a base for a cash consideration of non-pecuniary damage; and the reference set by case
law in similar cases. The Committee also notes the judicial decisions supplied by the Government to illustrate the
application of sections 71 and 78 of the Protection against Discrimination Act and sections 225(1) and 333(3) of the
Labour Code.

Noting the compensation imposed in practice (BGN500 to BGN2,000 (€250—€1,000)) under section 71(1)(No. 3)
and the fine in section 78(1)(No. 2) of the Protection against Discrimination Act (BGN250 to BGN2,000 (€125—€1,000))
as well as the compensation under section 225(1) of the Labour Code (up to six months’ wages), the Committee observes
that the minimum wage in Bulgaria was €215 in January 2016. The Committee recalls that under section 344(1) of the
Bulgarian Labour Code, a factory or office worker shall be entitled to contest the legality of the dismissal thereof before
the employer or before the court and to claim that the dismissal be pronounced wrongful and be revoked; that the worker
be reinstated to the previous work; that the worker be paid compensation for the period of work suspension due to the
dismissal; and that the grounds for the dismissal, as entered in the workbook or in other documents, be corrected. The
Committee considers that where a State opts for the principle of reinstatement, it is important to ensure that the system
also envisages retroactive wage compensation as well as compensation for the prejudice suffered, with a view to ensuring
that all of these measures taken together constitute a sufficiently dissuasive sanction. Noting the acts of anti-union
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discrimination alleged by the ITUC, the Committee hopes that the Government will take the necessary steps to
strengthen the existing remedy measures in consultation with the most representative employers’ and workers’
organizations so as to ensure that the package of measures against anti-union discrimination constitutes a sufficiently
dissuasive sanction, in order to give effect to Article 1 of the Convention in practice. The Committee also requests the
Government to: (i) provide statistics as to the average length of reinstatement proceedings; (ii) specify the number of
reinstatement orders issued in cases of anti-union dismissal; and (iii) clarify whether a worker alleging anti-union
dismissal may initiate proceedings both under the Labour Code (sections 344 and 225) and the Protection against
Discrimination Act (sections 71 and 78).

Article 2. Protection against acts of interference. The Committee had previously noted that national legislation
does not provide adequate protection of workers’ organizations against acts of interference by employers or employers’
organizations and had requested the Government to indicate the legislative measures taken or envisaged to this end.
Noting that the Government provides no information in this respect, the Committee takes note of the ITUC allegations of
acts of harassment and interference on the employer’s side, and observes that the KNSB/CITUB insists on the need to
adopt penal sanctions against acts of interference. Recalling that national legislation should explicitly prohibit all acts of
interference mentioned in the Convention and make express provision for rapid appeal procedures, coupled with
dissuasive sanctions, in order to ensure the application in practice of Article 2 of the Convention, the Committee once
again requests the Government to take the necessary measures in the near future to amend the national legislation
accordingly. In this respect, the Committee hopes that the work of the inter-institutional working group created in the
framework of the National Coordination Mechanism on Human Rights will accelerate the bringing of national
legislation into conformity with the Convention, taking due account of the Committee’s long-standing comments. The
Committee requests the Government to provide information on any progress achieved in this respect, including on the
proposals made by the working group and on relevant deliberations in plenary.

Articles 4 and 6. Collective bargaining in the public sector. The Committee recalls that for a number of years it
has been requesting the Government to amend the Civil Servants Act so that the right to collective bargaining of public
service workers not engaged in the administration of the State, is duly recognized in national legislation. The Committee
notes the Government’s indication that: (i) on 9 September 2015, the Council of Ministers adopted a decision approving
the bill amending the Civil Servants Act to regulate the right to bargain collectively for civil servants; (ii) the bill was
approved by the Administrative Reform Council and the National Council for Tripartite Cooperation, and was then
submitted for discussion by the Council of Ministers to the National Assembly; (iii) the Committee on Labour, Social and
Demographic Policy approved the bill and advised Parliament to support the amendments at first reading; (iv) on
10 February 2016, the National Assembly adopted at first reading the amendments to the Civil Servants Act, which entitle
civil servants to sign collective bargaining agreements; and (v) on 29 June 2016, the bill was submitted for consideration
to the Committee on Legal Affairs of the National Assembly. The Committee also notes that the KNSB/CITUB confirms
that the final adoption of the bill amending the Civil Servants Act by the National Assembly is expected at the end of
2016. The Committee welcomes this information. The Committee trusts that the bill amending the Civil Servants Act to
regulate the right to collective bargaining for civil servants will be adopted in the very near future and requests the
Government to provide a copy of the Act once it is adopted.

Burkina Faso

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
31 August 2016, concerning the continued obstacles to the application of the Convention, and the Government’s reply on
this subject. The Committee also notes the observations of the International Organisation of Employers (IOE), received on
1 September 2016, which are of a general nature.

In its previous comments, the Committee requested the Government to amend certain legislative provisions to bring
them into conformity with Articles 2 and 3 of the Convention:

—  section 386 of the Labour Code, under the terms of which the exercise of the right to strike shall on no account be
accompanied by the occupation of the workplace or its immediate surroundings, subject to the penal sanctions
established in the legislation in force. In this regard, the Committee recalled that restrictions on strike pickets and the
occupation of the workplace are acceptable only where the action ceases to be peaceful. However, it is necessary in
all cases to ensure observance of the freedom of non-strikers to work and the right of management to enter the
premises;

—  the Order of 18 December 2009, issued under section 384 of the Labour Code, which lists establishments that may
be subject to requisitioning for the purpose of ensuring a minimum service in the event of a strike. The Committee
observes that certain of the services contained in the list could not be considered essential services or require the
maintenance of a minimum service in the event of a strike, such as mining and quarrying, public and private
slaughterhouses, university centres. The Committee therefore requested the Government to revise the list of
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establishments which may be subject to requisitioning for the purpose of ensuring a minimum service in the event of
a strike to ensure that requisitioning is only possible in: (i) services the interruption of which would endanger the
life, personal safety or health of the whole or part of the population (essential services in the strict sense of the term);
(i) services which are not essential in the strict sense of the term, but in which strikes of a certain extent and length
could give rise to an acute crisis threatening the normal living conditions of the population; or (iii) public services of
fundamental importance.

The Committee notes the Government’s indication that the process of revising the Labour Code has commenced, in
consultation with the social partners, and that following the revision, the Order of 18 December 2009 referred to above
respecting requisitioning will be amended as a consequence. The Committee trusts that the Labour Code will be adopted
in the near future and that it will give full effect to the provisions of the Convention on the points recalled above. It
requests the Government to provide a copy of the Labour Code when it has been adopted, and any relevant
implementing texts.

As regards its previous comments on the right of minors to join trade unions, the Committee requests the
Government to provide information on the impact of the intervention of parents or guardians under section 283 of the
Labour Code on the ability of 16-year-old workers or apprentices to join trade unions.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
31 August 2016, concerning persistent obstacles to the application of the Convention, and the Government’s reply on this
subject.

Articles 4 and 6 of the Convention. Collective bargaining in the public sector. With reference to its previous
comments, the Committee notes the Government’s indication that Act No. 081-2015/CNT of 24 November 2015 issuing
the general regulations of public service, which repeals contravening provisions of Act No. 013/98/AN of 28 April 1998
establishing the legal regime applicable to posts and employees in Civil Service, as amended by Act No. 019-2005/AN of
18 May 2005, public servants are entitled to engage freely in bargaining and to conclude agreements in their sectors of
activity, although in practice no collective agreement has been negotiated or concluded in the public sector. The
Committee notes that, while the national legislation provides that civil servants can establish associations or occupational
trade unions and exercise the right to strike within the framework defined by the legislative texts in force (sections 69 and
70 of Act No. 081-2015), the right to collective bargaining of public servants not engaged in the administration of the
State is not explicitly recognized. In the absence of new information brought to its knowledge, the Committee once
again requests the Government to take the necessary measures to ensure the right to collective bargaining of public
servants not engaged in the administration of State and to establish adequate machinery to promote the exercise of this
right. The Committee requests the Government to provide information on its next report on any developments in this
regard, and on any collective agreements concluded in the public sector. The Committee reminds the Government that
it can, if it so wishes, have recourse to the technical assistance of the Office.

CICICIORCR),

Burundi

Right of Association (Agriculture) Convention, 1921 (No. 11) (ratification:
1963)

The Committee recalls that for many years its comments have referred to the need to amend Decree No. 1/90 of
25 August 1967 on rural associations, which provides that, in the event that the public authorities, through a public
donation, undertake a project aiming at, inter alia, the development of land and livestock, the Minister of Agriculture may
establish rural associations (section 1), membership of which is compulsory (section 3), and that the Minister determines
their statutes (section 4). It also provides that the obligations of agricultural workers who are members of these
associations include the provision of services for the common enterprise, the payment of a single or regular contribution,
the provision of agricultural or livestock products and the observance of rules respecting cultural discipline and other
matters (section 7), under penalty of the seizure of the member’s property (section 10).

The Committee notes with regret that in its report the Government has limited itself to reiterating that the Decree in
question has not yet been repealed but that its repeal should take place without further delay. The Committee firmly
expects that the Government will finally take the necessary measures to amend or repeal Legislative Decree No. 1/90 of
25 August 1967. The Committee requests the Government to provide information on this subject.

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1993)

The Committee notes the observations made by the International Trade Union Confederation (ITUC), received on
31 August 2016, relating to matters raised by the Committee and allegations of administrative suspension of a trade union.
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The Committee requests the Government to provide comments on this subject. The Committee notes the observations
made by the International Organisation of Employers (IOE), received on 1 September 2016, which are of a general nature.

The Committee notes with regret that the Government confines itself in its report to indicating that the Committee’s
comments will be taken into account within the context of the current revision of the relevant legislation. It recalls that its
previous comments related to the following points:

Article 2 of the Convention.

—  Right of public employees without distinction whatsoever to establish and join organizations of their own choosing.
This concerns the absence of regulations respecting the exercise of the right to organize of magistrates, which is
behind the difficulties experienced in the registration of the Trade Union of Magistrates of Burundi (SYMABU).

—  Right to organize of minors. Section 271 of the Labour Code provides that minors under the age of 18 may not join
a trade union of their own choosing without the explicit authorization of their parents or guardians.

Article 3. Election of trade union officers.

—  Criminal record. Under the terms of section 275(3) of the Labour Code, persons are excluded from trade union
office if they have been sentenced to imprisonment without suspension of sentence for more than six months. The
Committee recalls that conviction for an act which, by its nature, does not call into question the integrity of the
person and implies no real risk for the performance of trade union duties should not constitute grounds for exclusion
from trade union office.

—  Belonging to the occupation. Section 275(4) of the Labour Code provides that trade union leaders must have
belonged to the occupation or trade for at least one year. The Committee previously requested the Government to
make the legislation more flexible by allowing persons who had previously worked in the occupation to stand for
office or by lifting this requirement for a reasonable proportion of trade union officers.

Right of organizations to organize their activities and to formulate their programmes in full freedom. Procedures
for the exercise of the right to strike.

—  Compulsory procedures prior to calling a strike (sections 191-210 of the Labour Code). This series of procedures
appears to empower the Minister of Labour to prevent any strikes.

- Voting requirements to call a strike. Under the terms of section 213 of the Labour Code, strikes are lawful when
they are called with the approval of a simple majority of the employees of the workplace or enterprise. The
Committee recalls that the ballot method, the quorum and the majority required should not be such that the exercise
of the right to strike becomes unduly difficult in practice. If a country deems it appropriate to require a vote by
workers before a strike can be held, it should ensure that account is taken only of the votes cast, and that the required
quorum and majority are fixed at a reasonable level (see 2012 General Survey on the fundamental Conventions,
paragraph 147).

—  Legislative Decree prohibiting demonstrations and the exercise of the right to strike during election periods.
According to the Government, this Legislative Decree has still not been repealed.

Recalling that the matters raised above have been the subject of its comments for many years, the Committee
notes that, according to the Government’s statement, it undertakes to give effect to them and that the revision of the
Labour Code is under way. The Committee trusts that the Government will be in a position to provide information in
the very near future on the progress made in this work and to provide the text of the revised Labour Code as soon as it
has been adopted. The Committee recalls that the Government may avail itself of ILO technical assistance in this
regard.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1997)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
31 August 2016, relating to matters examined by the Committee in the present comment, and containing allegations of
anti-union discrimination. The Committee requests the Government to provide its comments with respect to these
allegations.

The Committee notes with regret that no progress has been achieved in the application of the Convention and that
the Government confines itself to indicating that the Committee’s comments will be taken into account in the context of
the current revision of the relevant legislation and regulations.

Articles 1, 2 and 3 of the Convention. Adequate protection against acts of anti-union discrimination and
interference. The Committee previously emphasized the non-dissuasive nature of the sanctions established by the Labour
Code for acts of anti-union discrimination and interference. The Committee trusts that the respective provisions will be
amended within the context of the revision of the Labour Code.
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Article 4. Right to collective bargaining in practice. The Committee recalled previously that, although nothing in
the Convention places a duty on the Government to ensure the application of collective bargaining through compulsory
means in relation to the social partners, that does not mean that governments should refrain from taking any measures
aimed at promoting collective bargaining mechanisms. The Committee once again requests the Government to provide
information on the specific measures taken to promote collective bargaining, and to provide information of a practical
nature on the situation with regard to collective bargaining, including the number of collective agreements concluded
up to now, the sectors and the number of workers covered. The Committee hopes that the Government will be in a
Pposition to indicate substantial progress in its next report.

Articles 4 and 6. Right of collective bargaining for public servants not engaged in the administration of the State.
The Committee previously noted the Government’s indications that public servants participate in the determination of
their terms and conditions of employment. According to the Government, their right of collective bargaining is
recognized, for which reason agreements exist in the education and health sectors. In the case of public establishments and
personalized administrations (enjoying legal personality and autonomy in management) employees participate in the
determination of remuneration, as they are represented on the governing councils, and wage claims are submitted to
employers by enterprise councils or trade unions, with the competent minister only intervening to safeguard the general
interest. In certain ministries, trade unions have obtained bonuses to supplement wages.

The Committee recalls that pursuant to Article 4 of the Convention, governments shall take measures appropriate to
national conditions to encourage and promote the full development and utilization of machinery for voluntary negotiation
between employers or employers’ organizations and workers’ organizations, with a view to the regulation of terms and
conditions of employment by means of collective agreements. The Committee requests the Government to continue
providing information on the measures taken or envisaged to ensure that organizations of public servants not engaged
in the administration of the State have at their disposal mechanisms which allow them to bargain collectively on the
terms and conditions of their employment, including wages. The Committee requests the Government to provide
information on any agreement on conditions of employment, including wages, concluded in the public sector.

Cambodia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1999)

The Committee notes the observations of the International Organisation of Employers (IOE), received on
1 September 2016, which are of a general nature. The Committee further notes the observations made by the International
Trade Union Confederation (ITUC) received on 1 September 2016, which denounce that a large number of trade union
leaders and activists have been charged with criminal offences for union activities since 2014, as well as that an increasing
number of injunctions and requisition orders against trade unions and workers have been granted in labour disputes to
restrict trade union activities and industrial actions. At least 114 injunctions and requisition orders have allegedly been
granted since 2014, in particular in the garment industry and the tourism sector. The ITUC further protests against the
persistent use of violence by the police against workers during protest actions. The Committee notes with concern the
seriousness of these allegations and requests the Government to provide its comments on the observations submitted by
the ITUC, and in particular detailed information on the specific cases mentioned.

OICICIORCRS)

The Committee takes note of the comments of the Government in reply to the previous allegations from the ITUC,
Education International (EI) and the National Educators’ Association for Development (NEAD) of violence against trade
unionists, harassing lawsuits against trade union leaders and activists, impediments to the registration of new independent
trade unions, and intimidation against teachers joining trade unions (in particular police intimidation during the national
Congress of the NEAD in September 2014). The Committee observes that, while it continues to object to the allegation of
blockage to the registration of new trade unions, the Government indicates that most cases presented previously have been
resolved through the existing legal procedures and that the competent authorities have been working closely with all the
parties concerned to ensure full compliance with the national laws and regulations and the Convention.

Follow-up to the discussion of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in
June 2016 concerning the application of the Convention by Cambodia. The Committee notes that, in its conclusions, the
Conference Committee requested the Government to: (i) ensure that freedom of association can be exercised in a climate
free of intimidation and without violence against workers, trade unions or employers, and act accordingly; (ii) ensure that
the Trade Union Law is in full conformity with the provisions of the Convention and engage in social dialogue, and with
the technical assistance of the ILO; (iii) ensure that teachers and civil servants are protected in law and practice consistent
with the Convention; (iv) undertake full and expeditious investigations into the murders of and violence perpetrated
against trade union leaders and bring the perpetrators as well as the instigators of these crimes to justice; and (v) ensure
that the Special Inter-Ministerial Committee keeps the national employers’ and workers’ organizations informed on a
regular basis of the progress of its investigations. The Committee also notes that the Conference Committee invited the
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Government to accept a direct contacts mission before the next International Labour Conference in order to assess
progress. The Committee welcomes the Government’s acceptance of the direct contacts mission and trusts that the
mission will take place in the near future.

Trade union rights and civil liberties

Murders of trade unionists. With regard to its long-standing recommendation to carry out expeditious and
independent investigations into the murders of trade union leaders Chea Vichea, Ros Sovannareth and Hy Vuthy, the
Committee had previously noted the Government’s indication that a special Inter-ministerial Commission for Special
Investigations was established in August 2015 to ensure thorough and expeditious investigations of these criminal cases.
The Committee notes from the Government’s report that the Inter-ministerial Commission for Special Investigations held
its first meeting on 9 August 2016 and adopted measures with regard to its functioning, which include the use of electronic
communication for reporting on progress made by each member of the Commission and regular meetings every three
months to review progress made for each case. With regard to its previous recommendation that the Special Inter-
ministerial Commission keeps the national employers’ and workers’ organizations informed on a regular basis of the
progress of its investigations, the Committee notes from the conclusions of the Committee on Freedom of Association in
its examination of Case No. 2318 (380th Report, November 2016) that a tripartite working group attached to the
Secretariat of the Commission has also been established in order to allow the employers’ and workers’ organizations to
provide information in relation to the investigation and to provide their feedback on the findings of the Commission.
While the Committee duly notes the measures described, it must express its concern with the lack of concrete results
concerning the investigations requested despite the time that has elapsed since the setting up of the Inter-ministerial
Commission. Recalling the need to conclude the investigations and to bring to justice the perpetrators and the
instigators of these crimes in order to end the prevailing situation of impunity in the country with regard to violence
against trade unionists, the Committee urges the competent authorities to take all necessary measures to expedite the
process of investigation, and firmly requests the Government to keep the social partners duly informed of developments
and to report on concrete progress in this regard to the direct contacts mission.

Incidents during a demonstration in January 2014. In its previous observation, the Committee requested the
Government to provide information on any conclusions and recommendations reached by the three committees set up
following the incidents that occurred during the strikes and demonstrations of 2—-3 January 2014 which resulted in serious
violence and assaults, death, and arrests of workers as well as alleged procedural irregularities in their trial. In its report,
the Government reiterates that the strike action turned violent and that the security forces had to intervene in order to
protect private and public properties, and to restore peace. The Government further indicates that the three committees
have been transformed and assigned more specific roles and responsibilities: (i) the Damages Evaluation Commission
concluded that the total amount of damages is not less than US$75 million including damages on public and private
properties in Phnom Penh and some other provinces; (ii) the Veng Sreng Road Violence Fact-Finding Commission
concluded that the incident was a riot instigated by some politicians by using the minimum wages standards as the
propaganda, and did not fall under the definition of a strike action under international labour standards since
demonstrators blocked public streets at midnight, hurled burning bottles of gasoline and rocks at the authorities and
destroyed private and public properties; and (iii) the Minimum Wages for Workers in Apparel and Footwear Section
Study Commission was transformed into the existing Labour Advisory Committee, which is tripartite and advises on
promoting working conditions including minimum wage setting. The Committee notes, however, that ITUC maintains that
the committees established to investigate into the incidents were not credible, that an independent investigation into the
events is still necessary and that those responsible for the acts of violence — which led to the death of 5 protesters and the
wrongful arrest of 23 workers — must be held accountable. Noting the divergent views expressed by the Government and
the ITUC on the handling of these incidents, the Committee must express its deep concern at the acts of violence which
resulted in the death, injury and arrest of protesters following originally a labour dispute demonstration, and the absence of
information from the Government in this regard. The Committee, recalling that the intervention of the police should be
in proportion to the threat to public order and that the competent authorities should receive adequate instructions so as
to avoid the danger of excessive force in trying to control demonstrations that might undermine public order, urges the
Government to provide specific information, as well as the findings of the Commissions, with regard to the
circumstances leading to the death, injury and alleged wrongful arrests of protesters, and on any measures taken as a
result of the conclusions reached by the three mentioned Commissions.

Legislative issues

Law on Trade Union (LTU). In its previous observation, while noting that the Government had further revised the
draft Trade Union Law and had submitted it to the Council of Ministers, the Committee expressed the hope that the draft
law would be adopted in the very near future and would be in full conformity with the provisions of the Convention. The
Committee notes the Government’s indication that the LTU was promulgated on 17 May 2016 and that during the drafting
period from 2008 to 2016, a series of bipartite, tripartite, multilateral and public consultations have been conducted, and
the technical comments of the ILO have been integrated in the final draft. The Government however points out that
despite all efforts the Law does not provide full satisfaction to the social partners: (i) the employers are not satisfied with
the minimum threshold before a trade union can be established; and (ii) the workers are dissatisfied with the scope of the
law, which excludes civil servants. The Committee further notes the concerns raised by the ITUC on a number of
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provisions of the Law on Trade Union. The Committee requests the Government to provide its comments to the issues
raised by the ITUC.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. Section 3 of the LTU: Scope of the law. Noting that under this section, the law covers all persons who
fall within the provisions of the labour law, the Committee requests the Government to indicate how the judges of the
judiciary and domestics or household servants, who are excluded from the scope of the labour law by virtue of its
section 1, are fully ensured their rights under the Convention. Moreover, the Committee requests the Government to
indicate whether workers in the informal economy fall under the scope of the LTU or how they are ensured their trade
union rights under the Convention.

The Committee recalls that the right to establish and join occupational organizations should be guaranteed for all
public servants and officials, irrespective of whether they are engaged in the state administration at the central, regional or
local level, are officials of bodies which provide important public services or are employed in state-owned economic
undertakings (see General Survey of 2012 on the fundamental Conventions, paragraph 64). The Committee notes the
Government’s indication that civil servants appointed to a permanent post in the public service are ensured their freedom
of association rights through section 36 of the Common Statutes for Civil Servants, and that teachers in particular are
ensured these rights through section 37 of the Law on Education. The Committee understands that these provisions refer
to the rights of association under the Law on Associations and Non-Governmental Organizations. Following its review of
this law, the Committee considers that some provisions contravene freedom of association rights of civil servants under
the Convention, by subjecting the registration of their associations to the authorization of the Ministry of Interior which is
contrary to the right to establish organizations without previous authorization under Article I of the Convention.
Moreover, this law lacks provisions recognizing to civil servants’ associations the right to draw up constitutions and rules,
the right to elect representatives, the right to organize activities and formulate programmes without interference of the
public authorities, or the right to affiliate to federations or confederations, including at the international level. Therefore,
the Committee must once again urge the Government to take appropriate measures, in consultation with the social
partners, to ensure that civil servants — including teachers — who are not covered by the LTU, are fully ensured their
freedom of association rights under the Convention, and that the legislation is amended accordingly.

The Committee is making other comments on the LTU in a direct request and trusts that the Government will
address them, in full meaningful consultation with the social partners and taking into account their observations, in
order to bring the law into line with the provisions of the Convention. In this regard the Committee recalls to the
Government the possibility to continue to benefit from the technical assistance of the Office. Moreover, the Committee
requests the Government to report on the implementation of the LTU.

Application of the Convention in practice

Independence of the judiciary. In its previous observation, the Committee requested the Government to indicate
any progress on the drafting of a guideline on the operation of the Labour Court and the Labour Chamber, and to provide
information on the progress made in their establishment and operation. In its reply, the Government indicates that, with
the technical assistance and financial support of the Office, the Law on Labour Procedure of the Labour Court is still in
the drafting process. The Government has benefited from experiences from other countries, such as Singapore, Japan and
Australia, and expects to consult the social partners on the draft law at the end of the year to reflect the needs for a labour
dispute settlement system which is quick, free and fair. The Committee trusts that the Government will take all necessary
measures to complete expeditiously the adoption of the Law on Labour Procedure of the Labour Court, in full
consultation with the social partners, in order to ensure the effectiveness of the judicial system as a safeguard against
impunity, and an effective means to protect workers’ freedom of association rights during labour disputes.

OICICIORCRS)

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1999)

The Committee notes the observations submitted by the International Trade Union Confederation (ITUC), received
on 1 September 2016, which denounce an overall situation where employers ignore reinstatement awards by the
Arbitration Council with impunity and the absence of legal sanctions against employers’ acts of anti-union discrimination
and dismissals. According to the ITUC, at least 867 union leaders and workers have been dismissed from 38 companies
since 2014 for joining a trade union or for taking part in labour protests. Specific cases concerning the garment industry,
the airport sector and a bus company are mentioned in this regard. The ITUC further denounces the persistent use of
violence by the police against workers during the protest actions in these cases. The Committee notes with concern the
seriousness of these allegations and requests the Government to provide its comments on the observations submitted by
the ITUC, and in particular detailed information on the specific cases mentioned.

The Committee takes due note of the promulgation of the Law on Trade Unions in May 2016. The Committee notes
the concerns raised by the ITUC in relation to the implementation of the Law and requests the Government to provide
its comments thereon. The Committee also draws the Government’s attention to its comments on a number of provisions
of the Law in relation to the Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87).
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The Committee notes the comments from the Government in reply to allegations made in September 2014 by the
ITUC, Education International (EI) and the National Educators’ Association for Development (NEAD) on serious acts of
anti-union discrimination, particularly in the context of increased use of fixed-duration contracts, against public sector and
other workers on account of their trade union membership or activities, as well as the denial of the right to collective
bargaining for teachers and civil servants. The Government refers to the recent promulgation of the Law on Trade Unions
in May 2016 as a key text for ensuring better protection for trade unions and their officers. Furthermore, the Government
states that the Ministry of Labour and Vocational Training had directly contacted the Cambodian Labour Confederation
seeking more information on the alleged dismissals of trade union leaders and that it intends to work closely with the
social partners with a view to reviewing the cases and to provide information in this regard. Noting the Government’s
commitment to address the cases of anti-union discrimination in a collaborative manner in the framework of the new
Law on Trade Unions, the Committee requests the Government to report fully on developments towards their
resolution, including on the outcome of judicial or administrative proceedings.

Articles 1 and 3 of the Convention. Adequate protection against anti-union discrimination. In its previous
observation, the Committee had urged the Government to ensure adequate protection against all acts of anti-union
discrimination, dismissals and other prejudicial acts against trade union leaders and members, including sufficiently
dissuasive sanctions. In its reply, the Government indicates that during the process of adoption of the Law on Trade
Unions, relevant stakeholders were consulted and solutions were integrated into the Law with regard to the specific
protection of trade union leaders against acts of anti-union discrimination, and that the Ministry of Labour and Vocational
Training will endeavour to ensure that this protection is ensured. The Committee notes, however, the ITUC’s observations
according to which the penalties provided for under the Law on Trade Unions for anti-union practices by employers
(Chapter 15 of the Law) are too low (a maximum of 5 million riels, equivalent to US$1,250) and may not be sufficiently
dissuasive. In this regard, the Committee recalls that the effectiveness of legal provisions prohibiting acts of anti-union
discrimination depends not only on the effectiveness of the remedies envisaged, but also the sanctions provided which
should be effective and sufficiently dissuasive (see the 2012 General Survey on the fundamental Conventions, paragraph
193). In the present case, the Committee is of the view that fines for unfair labour practices provided for in the Law on
Trade Unions may be a deterrent for small and medium-sized enterprises, but would not appear to be so for high-
productivity and large enterprise cases. The Committee, therefore, invites the Government to assess, in consultation with
the social partners, the dissuasive nature of sanctions to be introduced into the Law on Trade Unions or any other
relevant law in order to protect against anti-union discrimination practices. The Committee requests the Government to
provide information on any development in this regard.

Article 4. Recognition of trade unions for purposes of collective bargaining. In its previous observation, the
Committee had addressed the means of determining representativeness for the purposes of collective bargaining. The
Committee duly notes that, according to sections 54 and 55 of the Law on Trade Unions the most representative
organization status within the enterprise or the establishment confers an exclusive right to collective bargaining to the
organization concerned. In order to acquire this status, the trade union shall meet certain criteria, including having as
members at least 30 per cent of the total of workers in the enterprise or establishment where there is one trade union.
Where there are several unions, the most representative organization should have received the highest support rate of at
least 30 per cent of the total number of workers. In the event that none of the unions in the enterprise received 30 per cent
of support, a specific election is organized towards this goal. The Committee further observes that in the event of multiple
local workers’ unions in an enterprise or establishment failing to meet all the criteria stipulated or to secure the most
representative status, the negotiation of a collective agreement should be carried out within a bargaining council defined
under section 72 of the Law. Noting the Government’s statement that by lowering the threshold to the present level of
30 per cent, the Law encourages the increase of collective agreements, the Committee invites the Government to assess
the impact of the implementation of the Law on Trade Unions by providing in its next report statistics on: (i) the
number of representative organizations identified based on their having secured at least 30 per cent of workers’
support without an election, and the number of collective agreements concluded by these representative organizations;
and (ii) the number of separate elections organized based on no union having secured 30 per cent support, and the
number of collective agreements concluded by the organizations so elected. The Committee further requests the
Government to specify in the requested statistics, the sectors, and the number of workers covered by collective
agreements concluded and disaggregate the information on a calendar year basis.

Articles 4, 5 and 6.  Right to collective bargaining of public servants not engaged in the administration of the State.
In its previous observation, the Committee encouraged the Government to take the necessary steps to ensure that the right
to collective bargaining is guaranteed in law and practice to public servants not engaged in the administration of the State,
including teachers. In its reply, the Government indicates that civil servants are governed by the Law on the Common
Statute of Civil Servants and, therefore, the Law on Trade Unions is not applicable to them. However, personnel employed
by government institutions under contractual basis — who are governed by the Labour Law — fall under the scope of the
Law on Trade Union. The Committee is bound to recall that, in addition to the armed forces and the police, only public
servants “engaged in the administration of the State” (for example, in some countries, public servants in government
ministries and other comparable bodies, and ancillary staff) may be excluded from the scope of the Convention. All other
persons employed by the Government, by public enterprises or by autonomous public institutions, should benefit from the
guarantees provided for in the Convention and, therefore, enjoy collective bargaining rights by virtue of Article 6 of the
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Convention. The Committee, therefore, urges the Government to take the necessary measures, in consultation with the
social partners, to ensure that public servants not engaged in the administration of the State, including teachers, who
are governed by the Law on the Common Statute of Civil Servants and the Law on Education with regard to their right
to organize, enjoy collective bargaining rights under the Convention. The Committee requests the Government to
report on any measures taken or envisaged in this regard.

The Committee trusts that the Government will make every effort to address its comments, in full consultation
with the social partners, and will report on measures taken or envisaged to bring the law and practice into line with the
requirements of the Convention.

The Committee is raising other matters in a request addressed directly to the Government.

Cameroon

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

Application of the Convention in practice. The Committee notes the observations of the International Organisation
of Employers (IOE), received on 1 September 2016, which are of a general nature. The Committee also notes the
observations of the International Trade Union Confederation (ITUC), received on 1 September 2016, which refer to
outstanding legislative matters; cases of interference by the authorities in the elections of the Fako Agricultural Workers’
Union (FAWU) and in the construction and health sectors; acts of vandalism on the premises of the Divisional Syndicate
of Agricultural Workers in Fako (DISAWOFA) which the police have not investigated and for which no penalties have
been imposed; anti-union harassment of members of a financial workers’ union (FESYLTEFCAM) in the banking sector;
and repeated police violence against strikers calling for better working conditions in the construction industry, with the
support of the Cameroonian Confederation of Workers (CCT).

Furthermore, the Committee notes the observations of the Cameroon Workers’ Trade Union Confederation (CSTC),
received on 30 August 2016, denouncing interference by the authorities in its internal affairs following the recognition by
the Ministry of Labour of a faction claiming to have been elected as officers of the Confederation despite the fact that a
court decision annulled the election in question.

The Committee notes the observations, received on 6 September 2016, of Education International (EI) and of its
members from the Education Trade Unions Platform, which includes most of the teacher trade unions in the country,
including the Federation of Education and Research Unions (FESER), the Cameroonian Federation of Education Unions
(FECASE) and the Union of workers of private education establishments in Cameroon (SYNTESPRIC), which report that
in the absence of provisions regulating the trade unions that fall beyond the scope of the Labour Code, the eight public
sector teacher trade unions are still not legally recognized despite the procedures they have followed to obtain
accreditation from the competent authorities, some procedures dating back to 1991. Consequently, trade union members
and officials face hostility from the administration, and the functioning of trade unions which cannot hold union meetings
in schools or obtain membership without a legal status is seriously hindered.

The Committee notes the observations from the General Union of Workers of Cameroon (UGTC) and the Cameroon
United Workers Confederation (CTUC), received in September 2015, reporting the Government’s lack of willingness to
complete the revision of the Labour Code and adopt a single act on trade unions for the private and public sectors. The
CTUC claims that the current Labour Code restricts freedom of association and violates the provisions of the Convention
relating to trade unions’ registration, their dissolution, and their right to affiliate with international organizations. The
Committee notes that, in its replies to the CTUC’s observations, received in January 2016, the Government refers to the
ongoing revision process of the Labour Code and merely denies the other allegations.

OICICIORCRS)

The Committee notes with concern the allegations of acts of police violence against strikers and the particularly
long period of time for registering education unions, and urges the Government to provide its comments and detailed
information on these issues.

The Committee also notes the observations from the CTUC received on 14 November and 5 December 2016. The
Committee requests the Government to provide its comments in this respect.

Legislative issues

The Act on the Suppression of Terrorism. The Committee notes that, at its November 2016 meeting, the Committee
on Freedom of Association made recommendations regarding the application of the Act on the Suppression of Terrorism
(No. 2014/028 of 23 December 2014) and referred the case to the Committee to be examined with respect to its
conformity with the provisions of the Convention (see Case No. 3134, 380th report). In this regard, the Committee wishes
to draw the Government’s attention to the following point: under section 2 of the Act, “the death penalty shall be imposed
on anyone who ... commits or threatens to commit any act that may cause death, endanger physical safety, result in bodily
injury or property damage or harm natural resources, the environment or the cultural heritage with the intention of:
1.a) intimidating the public, causing a situation of terror or forcing a victim, the Government and/or a national or
international organization to carry out or refrain from carrying out a given act, adopt or renounce a particular position or
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act according to certain principles; 2.b) disrupting the normal operation of public services or the delivery of essential
public services, or creating a public crisis”. The Committee notes the very general nature of the situations covered by this
provision and expresses its deep concern at the fact that some of these situations could concern acts related to the
legitimate exercise of trade union activities in accordance with the Convention. The Committee refers particularly to
protests or strikes which would have direct repercussions on public services. The Committee also notes that, in light of the
penalty incurred, such a provision could be particularly intimidating for trade union or employers’ representatives who
speak out or act within the framework of their mandates. The Committee therefore requests the Government to take the
necessary measures to amend section 2 of the Act on the Suppression of Terrorism to ensure that it does not apply to
the legitimate activities of workers’ and employers’ organizations as provided under the Convention. In the meantime,
the Committee urges the Government to ensure, including by giving the appropriate instructions to the competent
authorities, that the implementation of this Act does not have harmful consequences on officials and members acting
in accordance with their mandates, and performing trade union or employer activities pursuant to the right under
Article 3 of the Convention conferred on workers’ and employers’ organizations to organize their administration and
activities, and to formulate their programmes. In addition, the Committee expects that the Government will ensure that
the law is enforced in such a way that it is not perceived as a threat or intimidation towards trade union members or the
whole trade union movement. The Committee requests the Government to indicate any measures taken in relation to
these comments.

Legislative reform. The Committee notes with deep regret that the information provided in the Government’s last
two reports, received in August 2015 and August 2016, show that the process of revision of the Labour Code, the adoption
of an act on trade unions and the repeal of regulations not in conformity with the Convention have not been finalized. The
Committee is bound once again to urge the Government to finalize the legislative revision process without further delay
to give full effect to the provisions of the Convention on the points recalled below.

Articles 2 and 5 of the Convention. For many years, the Committee has been recalling the need to: (i) amend Act
No. 68/LF/19 of 18 November 1968 (under the terms of which the existence in law of a trade union or occupational
association of public servants is subject to prior approval by the Minister of Territorial Administration); (ii) amend
sections 6(2) and 166 of the Labour Code (which lay down penalties for persons establishing a trade union which has not
yet been registered and acting as if the said union had been registered); and (iii) repeal section 19 of Decree No. 69/DF/7
of 6 January 1969 (under the terms of which trade unions of public servants may not affiliate to an international
organization without obtaining prior authorization). The Committee requests the Government to provide information on
any progress or developments in this regard.

[The Government is asked to reply in full to the present comments in 2018.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes the observations on the application of the Convention in practice by the International Trade
Union Confederation (ITUC), Educational International (EI) and its affiliates from the Education Trade Unions Platform,
the Cameroon Workers’ Trade Union Confederation (CSTC), and the Cameroon United Workers’ Confederation (CTUC)
received on 1 September, 6 September, 30 August and 14 November 2016, respectively.

Articles 1 and 2 of the Convention. Adequate protection against acts of anti-union discrimination and interference.
The Committee notes the observations of the ITUC denouncing, inter alia, acts of anti-union discrimination against trade
union leaders and trade unionists in the banking sector and interference by the employer and the authorities in the
elections of a trade union in the agricultural sector. It also notes the observations of the CTUC denouncing interference by
an enterprise in the activities of a trade union in the wood industry and dismissal by the enterprise, in question of more
than 150 workers based solely on their trade union affiliation. The Committee notes with concern the seriousness of
some of the incidents alleged and urges the Government to take all necessary measures to ensure that the competent
authorities, particularly the labour inspectorate, conduct the necessary enquiries into these alleged acts of anti-union
discrimination and interference, and to take the necessary remedial measures without delay and apply suitable
penalties if the trade union rights recognized in the Convention are found to have been impaired in some
administrations or enterprises. The Committee urges the Government to provide its comments and detailed information
in this regard.

In its previous comments, the Committee took note of observations received in September 2013 from the General
Union of Workers of Cameroon (UGTC) concerning acts of anti-union discrimination against the executives of an
organization (SNEGCBEFCAM) affiliated to the National Social Welfare Fund. The Committee observes that this case
was the subject of a complaint to the Committee on Freedom of Association, whose latest recommendations date from
March 2015 (Case No. 2808, 374th report). Noting that in a communication received on 17 October 2016, the UGTC
reports that for the SNEGCBEFCAM the situation has worsened, the Committee urges the Government to implement
the recommendations of the Committee on Freedom of Association and to provide information without delay on the
situation of the SNEGCBEFCAM and its members.

Article 4. Right to collective bargaining in practice. The Committee noted in previous comments the allegations
made by the ITUC and the UGTC concerning the ongoing absence of collective bargaining in the public sector and the
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difficulties met in implementing the collective agreements concluded in the media and security sectors. The Committee
notes that the Government indicates that it is for the signatories to the media sector agreement to implement it. As regards
the collective agreement of the security services, the Government indicates that the public authorities are applying
measures to reorder the sector, which has slowed down the process to revise the collective agreement. Furthermore, the
Government indicates that collective bargaining in the public sector proceeds unhindered. The Committee notes the
observations of the EI and its members belonging to the Education Trade Unions Platform, which brings together most of
the teachers’ unions in Cameroon, denouncing a lack of will on the Government’s part to implement the agreements
signed with the trade unions for public and private education, and the exclusion of trade unions from the consultative
bodies of the sector. The Committee also notes the CSTC’s observations alleging unilateral appointment by the Ministry
of Labour of workers’ representatives to the bargaining committees for national collective agreements, without taking into
account the representativeness of the organizations in the sectors concerned. In view of the CSTC and EI observations,
the Committee requests the Government to indicate the measures to encourage and promote collective bargaining
taken by the authorities pursuant to Article 4 of the Convention, and to specify the sectors concerned. The Committee
also requests the Government to provide statistical information on the number of collective agreements signed and in
force, in both the public and private sectors, and on the number of sectors and workers covered by them.

Lastly, the Committee notes the Government’s indication that studies are under way to examine the matter of
ratification of the Labour Relations (Public Service) Convention, 1978 (No. 151), and the Collective Bargaining
Convention, 1981 (No. 154). The Committee requests the Government to indicate the outcome of the studies.

Canada

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1972)

The Committee notes the observations of the Canadian Labour Congress (CLC) received on 1 September 2016,
concerning issues examined in the present observation. The Committee also notes the observations received on
1 September 2014 and 1 September 2016 from the International Organisation of Employers (IOE), which are of a general
nature.

Article 2 of the Convention. Right to organize of certain categories of workers. Province of Alberta. Recalling
that it previously expressed its concern at the denial of the right to organize of agricultural workers in Alberta, the
Committee notes with interest the adoption of the Enhanced Protection for Farm and Ranch Workers Act in 2015. The
Act amends the Labour Relations Code to remove the exclusion of agricultural workers from employee status. The
Government indicates that the labour relations component of the Act will be proclaimed once further technical discussions
occur with unions, workers and employers, in order to identify any specific provisions in the Code that should apply to the
agricultural sector and that such discussions are ongoing. Recalling that it previously expressed its concern at the denial of
the right to organize of architects, dentists, land surveyors, lawyers, doctors, engineers, domestic workers, nursing
personnel and higher educational staff in Alberta, the Committee notes the Government’s statement that the Provincial
Government intends to review the Labour Relations Code in 2016-17, including a review of these exclusions. It also
indicates that it is in the process of reviewing the Post-secondary Learning Act, with the intention of extending full
associational and collective bargaining rights to academic staff at Alberta’s post-secondary institutions. The Committee
requests the Government to continue to provide information on the outcome of the technical discussions with respect to
the application of the Labour Relations Code to agricultural workers, as well as on the outcome of the review of the
Labour Relations Code and the Post-secondary Learning Act with respect to the other categories of workers identified
above.

OICICIORCRS)

Province of Ontario. (i) Agricultural workers. The Committee once again notes that the Provincial Government
does not envisage amending the Agricultural Employees Protection Act, which, as the Committee previously noted, gives
agricultural employees the right to form or join an employees’ association, but maintains the exclusion of those workers
from the Labour Relations Act and does not provide a right to a statutory collective bargaining regime. It notes the
Government’s statement that it does not have any statistics on the number of workers represented by an employee
association or trade union, if any, under the Act.

(ii) Architects, dentists, land surveyors, lawyers, doctors, engineers, domestic workers, principals and vice-
principals in educational establishments and community workers. The Committee notes the Government’s statement that
the exclusions of coverage of the Labour Relations Act will be considered by the ongoing review of Ontario’s labour and
employment legislation, which began in 2015.

Other provinces. In addition, the Committee recalls that for many years it has been expressing its concern at the
denial of the right to organize to broad categories of workers in the following provinces: New Brunswick (domestic
workers); Nova Scotia (architects, dentists, land surveyors, lawyers, doctors, engineers); Prince Edward Island (architects,
dentists, land surveyors, lawyers, doctors, engineers); and Saskatchewan (architects, dentists, land surveyors, lawyers,
doctors, engineers, domestic workers). In this respect, it notes an absence of information in the Government’s report, in
reply to its previous request, on measures taken or envisaged.
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The Committee requests the Government to take measures to ensure that all the provincial governments
concerned take the necessary measures to guarantee that all the categories of workers mentioned above enjoy the right
to establish and join organizations of their own choosing, as well as other rights recognized in the Convention. The
Committee requests the Government to provide information on the measures taken in this respect.

Article 3. Right of organizations to freely organize their activities and to formulate their programmes. The
Committee previously noted the conclusions and recommendations of the Committee on Freedom of Association with
respect to Case No. 2654 (356th Report, paragraphs 361-384) which called upon the provincial authorities to review and
amend the Public Service Essential Services Act and the Act to amend the Trade Union Act of the province of
Saskatchewan, and it requested information on developments in this respect.

The Committee notes with satisfaction the information provided by the Government that in 2015 the Supreme Court
of Canada established, in a trilogy of cases, that the scope of constitutional protection of workers’ rights under section 2(d)
of the Constitution (concerning freedom of association) protects the right of employees to join a trade union of their
choosing that is independent of management; engage in a meaningful process of collective bargaining, which requires
good faith labour—-management dialogue; and engage in strike action, within certain limits.

Province of Saskatchewan. The Committee notes that the Court found, in this respect, the Public Service Essential
Services Act to be unconstitutional. It notes with satisfaction that the Provincial Government of Saskatchewan
subsequently adopted, in 2016, amendments to the Act, and that these amendments were in accordance with the
Committee’s previous request.

The Committee is raising other matters in a request addressed directly to the Government.

Central African Republic

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the general observations from the International Organisations of Employers (IOE) received on
1 September 2016.

The Committee notes that the Government indicates that a study is planned with a view to harmonizing the national
legislation with international instruments and that its terms of reference are being prepared. It observes, however, that the
Government’s report contains no reply to its previous comments.

Articles 2, 3, 5 and 6 of the Convention. Legislative matters. The Committee recalls that since 2009 its comments have
concerned the need to amend certain legislative provisions to bring them into line with the Convention:

- section 17 of the Labour Code, which limits the right of foreigners to join trade unions by imposing conditions of residence

(two years) and reciprocity;

- section 24 of the Labour Code, which limits the right of foreigners to be elected to trade union office by imposing a

condition of reciprocity;

- section 25 of the Labour Code, which renders non-eligible for trade union office persons sentenced to imprisonment,
persons with a criminal record or persons deprived of their right of eligibility as a result of the application of national law,
even where the nature of the relevant offence is not prejudicial to the integrity required for trade union office;

- section 26 of the Labour Code, under which the union affiliation of minors under 16 years of age may be opposed by
parents or guardians despite the minimum age for admission to employment being 14 years under section 259 of the Labour
Code;

- section 49(3) of the Labour Code, under which no central organization may be established without the prior existence of
“occupational federations” and “regional unions” (section 49(1) and (2)).
The Committee noted the report submitted in June 2014, in which the Government indicated that the requested
amendments to sections 17, 25, 26 and 49(3) of the Labour Code were the subject of an implementing decree which was
in the process of being adopted.

The Committee requests the Government to supply information on all progress made in the adoption of the
abovementioned implementing decree and hopes that the Government will take all necessary steps in the near future to
align these legislative provisions with the Convention.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1964)

The Committee notes the Government’s indication, in response to the Committee’s previous comments, that it is
taking measures in the implementing regulations of the Labour Code, in particular with regard to the issue of wage
bargaining. The Committee requests the Government to provide information on any progress made in this regard.
Moreover, the Committee observes that the Government’s report does not contain a reply to its previous comments.

Articles 2, 4 and 6 of the Convention. Legislative matters. The Committee recalls that for several years its
comments have concerned the following points:
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—  section 30(2) of the Labour Code (insufficient protection against all the acts of interference envisaged in Article 2 of
the Convention and absence of penalties). The Committee requests the Government to provide information on any
progress achieved in respect of the previously announced adoption of regulations to extend the protection
afforded against acts of interference and to impose penalties.

—  section 40 of the Labour Code (collective agreements must be discussed by the representative employers’ and
workers’ organizations belonging to the occupation concerned). The Committee requests the Government to
indicate the legislative provision which grants federations and confederations the right to engage in collective
bargaining.

—  sections 197 and 198 of the Labour Code (possibility for professional groupings of workers to engage in collective
bargaining with the employer on an equal footing with trade unions). Recalling that Article 4 of the Convention
promotes collective bargaining between employers and workers’ organizations, the Committee requested the
Government to indicate the measures taken to ensure that professional groupings of workers may negotiate
collective agreements with employers only where no trade union exists in the bargaining units concerned. The
Committee hopes that the Government will be in a position to report specific progress in this respect in the near
future.

—  section 211 of the Labour Code (right to collective bargaining in the public service limited to “public services,
enterprises and establishments not governed by specific conditions of service”). Recalling that the Convention
applies to all public servants not engaged in the administration of the State, the Committee requests the
Government to provide clarification on the scope of application of section 211, particularly specifying the extent
to which the right to engage in collective bargaining is recognized for all public employees, with the possible
exception of public servants engaged in the administration of the State, the armed forces and the police.

Furthermore, the Committee previously asked the Government to reply to the observations of the International Trade
Union Confederation (ITUC) alleging that there is no collective bargaining in the wage-fixing process in the public sector.
The Government indicated that, in the context of fixing minimum wages in the public sector, the opinion of the tripartite
Standing National Labour Council (CNPT) is taken into account. The Government also declared that, since it is the
biggest employer in the country and it is part of the CNPT, engaging in collective bargaining on the wages of public
servants would be a duplication of effort. While noting the explanations provided by the Government, the Committee
recalled that, under the terms of the Convention, public servants other than those engaged in the administration of the
State should have the benefit of machinery for negotiating the terms and conditions of their employment, including the
question of wages other than the minimum wage. In view of the lack of information from the Government on this
matter, the Committee once again requests the Government to indicate the measures taken to promote such bargaining
machinery in the public sector.

Lastly, the Committee requested the Government to consider amending sections 367—370 of the Labour Code, which
appear to establish a procedure whereby all collective disputes are subject to conciliation and, failing resolution, to
arbitration. In view of the lack of information from the Government on this matter, the Committee repeats its request,
recalling that recourse to compulsory arbitration in all cases where the parties do not reach agreement through
collective bargaining is only acceptable in relation to public servants engaged in the administration of the State
(Article 6 of the Convention), essential services in the strict sense of the term or in the event of an acute national crisis.
The Commiittee also once again requests the Government to provide its comments on the matter of compulsory recourse
to long conciliation or arbitration procedures in the event of a dispute, as raised by the ITUC in its 2013 observations.

OICICIORCRS)

The Committee is raising other matters in a request addressed directly to the Government.

Chad

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of the International Organisation of Employers (IOE), received on
1 September 2016, which are of a general nature. It also notes the observations of the International Trade Union
Confederation (ITUC), received on 1 September 2016, relating to: (i) the legal procedures governing the right to strike;
(i1) cases of serious violations of trade union and fundamental rights; and (iii) the determination of essential services. The
Committee requests the Government to provide its comments in this regard.

Articles 2 and 3 of the Convention. Labour Code. In its previous comments, the Committee requested the
Government to take measures to amend section 294(3) of the Labour Code, under the terms of which minors under
16 years of age may join a union, unless their father, mother or guardian objects, with a view to recognizing the trade
union rights of minors who have reached the statutory minimum age to enter the labour market in accordance with the
Labour Code (14 years), either as workers or apprentices, without the intervention of their parents or guardians. The
Committee also drew the Government’s attention to the need to take the necessary measures to amend section 307 of the
Labour Code, to ensure that monitoring by the public authorities of trade union finances does not go beyond the obligation
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of organizations to submit periodic reports. The Committee noted the Government’s indication that this provision has
never been applied and that it was removed in the draft revision of the Labour Code. The Committee notes the
Government’s statement that the concerns of the Committee have been taken into account in the revision of the Act
issuing the Labour Code, even though the latter has not yet been promulgated. The Committee trusts that the Labour
Code will be promulgated in the near future and that it will give full effect to the provisions of the Convention on the
points recalled above. It requests the Government to provide a copy of the text as adopted.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1961)

The Committee notes with regret that the Government’s report has not been received.

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
31 August 2016, reporting cases of violations of trade union rights, particularly against the Confederation of Trade Unions
of Chad (UST) and the National Union of Higher Education Teachers and Researchers (SYNECS). The Committee
requests the Government to provide its comments on this matter, and on the ITUC’s previous observations (unilateral
suspension of a national agreement on minimum wages and obstacles to collective bargaining in the petroleum sector).

The Committee trusts that the Government will be more cooperative in the future and provide the information
requested.

Labour Relations (Public Service) Convention, 1978 (No. 151) (ratification:
1998)

The Committee notes with concern that the Government’s report does not contain the information requested, nor
does it contain any information on the measures taken to implement the recommendations that it has been making for
many years on the application of several key provisions of the Convention. The Committee is therefore bound to reiterate
these recommendations and urges the Government to adopt all necessary measures relating to the following points.

Article 1 of the Convention. Scope of application. Noting that section 3 of the General Public Service
Regulations excludes from their scope of application local government officials, employees in public establishments
and auxiliary personnel employed by the administration who are governed by a specific text, the Committee requests
the Government to indicate the legal texts in force which recognize for all these categories of public employees, the
rights and guarantees envisaged by the Convention. In so far as legal texts governing the specific conditions of service
of these public employees grant them these rights and guarantees, the Committee requests the Government to provide
copies thereof.

Article 4. Adequate protection against acts of anti-union discrimination. The Committee notes that, while
section 10 of the General Public Service Regulations provides that there may be no discrimination between public
employees on the grounds of their trade union opinions, no provision in the Regulations, or in other texts applicable to
public employees, establishes protection against discrimination in the exercise of trade union activities. The Committee
urges the Government to take measures to include in the legislation provisions that explicitly provide adequate
protection for public employees against discrimination on the grounds of their trade union membership or activities.

Article 5. Adequate protection against acts of interference. Noting that neither the General Public Service
Regulations, nor other texts applicable to public employees, contain provisions prohibiting acts of interference by the
public authorities in the internal affairs of unions, and recalling the need, in accordance with the Convention, to fully
guarantee adequate protection for organizations against any acts of interference by public authorities in their
establishment, operation and administration, the Committee urges the Government to take measures to include such
Pprotective provisions in the legislation.

Article 6. Facilities to be afforded to workers’ representatives. Noting the absence of provisions in the General
Public Service Regulations explicitly providing for such facilities, the Committee once again urges the Government to
take measures, as required by the Convention, with a view to ensuring, through the adoption of legislative provisions or
other means, that facilities are afforded to the representatives of recognized public employees’ organizations in order to
allow them to perform their functions promptly and efficiently both during working hours and at other times.

Article 7. Procedures for determining terms and conditions of employment. The Committee urges the
Government to provide a copy of the Decree determining the composition, operation and appointment of the members
of the Public Service Advisory Committee, and to indicate any consultations or agreement concluded with trade union
organizations in the public sector over recent years.

Article 8. Settlement of disputes. Noting the absence of provisions in this respect, the Committee once again
urges the Government to take measures to establish a procedure offering guarantees of independence and impartiality
(such as mediation, conciliation or arbitration) with a view to settling disputes arising out of the determination of the
terms and conditions of employment of public employees.
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The Committee expects that the Government will take all the necessary measures without delay in consultation
with the representative organizations concerned, and will act on the Committee’s comments and accordingly give full
effect to the provisions of the Convention.

[The Government is asked to reply in full to the present comments in 2017.]

Chile

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1999)

The Committee notes the observations of the World Federation of Trade Unions (WFTU) received on 7 March 2014;
the joint observations of the National Confederation of Trade Unions of the Bread and Food Industry Workers
(CONAPAN), the National Federation of Unions of Bus and Truck Drivers, and Allied Activities of Chile
(FENASICOCH), the Inter-Enterprise Union of Workers of Lider Supermarkets, the Federation of the United Workers’
Union (AGROSUPER), the Inter-Enterprise Union of Subcontracting Enterprises (SITEC), the Inter-Enterprise Union of
Actors of Chile (SIDARTE), the National Inter-Enterprise Union of Professionals and Technicians of the Film and
Audio-visual Industry (SINTECI), the Federation of ENAP Contractor Workers of Concén, the Inter-Enterprise Union of
Professional Footballers, the Federation of Trade Unions of Workers of ISS Holding Companies and Subsidiaries, and
General Services (FETRASSIS) and the Inter-Enterprise Union of Domestic Workers, received on 22 April 2014; the
observations of the International Trade Union Confederation (ITUC), received on 1 September 2014 and 31 August 2016;
and the observations of the General Confederation of Public and Private Sector Workers (CGTP), received on 31 August
2016, all of the abovementioned observations referring to the application of the Convention in law and practice. The
Commiittee requests the Government to send its observations in this regard. The Committee notes the communication
from 53 trade union leaders, received on 1 September 2016, expressing their concern at the ruling by the Constitutional
Court of 9 May 2016 on the draft law modernizing the labour relations system. The Committee also notes the observations
of the Confederation of Production and Commerce (CPC) and the International Organisation of Employers (IOE),
received on 29 August 2014, as well as the observations of the IOE of a general nature, received on 1 September 2014 and
1 September 2016.

The Committee notes that a complaint under article 26 of the ILO Constitution alleging non-compliance with this
and other ILO Conventions by the Republic of Chile, submitted by a Worker delegate to the 2016 International Labour
Conference, was declared receivable and is pending before the Governing Body.

The Committee notes the adoption of Act No. 20.940 (Modernization of the Labour Relations System) which will
enter into force on 1 April 2017, during the preparation of which the Government reports that consultations were held with
a large number of social partners and that the previous comments of the Committee and ILO technical support were taken
into consideration.

Articles 2 and 3 the Convention. Legislative matters. In relation to its requests in previous comments to amend or
repeal the following provisions of the Labour Code which are not in conformity with the Convention, the Committee notes
with satisfaction the following measures:

—  Recognition for officials of the judiciary of the guarantees set forth in the Convention. The Government indicates
that Act No. 20.722 of 2014 includes officials of the judiciary within Act No. 19.296 on Associations of Public
Servants, which regulates the right to organize of public servants in Chile and, therefore, all entities of the judiciary
have access to the guarantees of the Convention.

CICICIORCR),

—  Elimination of the requirement, under section 346 of the Labour Code, for non-unionized workers to whom the
benefits set out in a collective agreement have been extended, to pay 75 per cent of standard monthly union dues
thereby assuring that these clauses are the result of free negotiation between workers’ organizations and employers.
The Government indicates that this requirement, as well as the unilateral extension by the employer of the benefits
set out in a collective agreement, have been abolished by Act No. 20.940.

—  Elimination of the rule relating to the procedure to censure the negotiating committee, set out in section 379 of the
Labour Code, which provided that at any time at least 20 per cent of the group of workers concerned by the
negotiations may call for a vote, for the purpose of censuring the negotiating committee by absolute majority, in
which case a new committee shall be elected by the same decision. The Committee considered that this clause may
give rise to acts of interference with the right of trade unions to organize their activities and that these matters should
be dealt with solely in trade union statutes.

—  Prohibition to replace striking workers (which was previously possible under certain conditions set out in
section 381 of the Labour Code) and introduction of sanctions in the event of such a replacement — deeming it a
serious, unfair practice and setting out a fine for each worker replaced (new sections 345, 403 and 407 of the Labour
Code).

As regards the replacement of striking workers, the Committee notes however the CGTP’s allegations that certain
provisions introduced by the labour reform could undermine or introduce uncertainty into the prohibitions established, and
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particularly new section 306 of the Labour Code, which establishes the possibility for an enterprise that has subcontracted
work or services to another enterprise to carry out directly or through a third party the subcontracted work or services
interrupted due to a strike (in this respect, the CGTP alleges that more than 50 per cent of the workers in the country work
in subcontracting enterprises). The Committee requests the Government to provide its comments on the observations of
the CGTP and to report on the application in practice of sections 345, 403, 407 and 306, including the sanctions
imposed for the use of replacement of striking workers and the impact from workers hired under section 306 on the
workers or services interrupted due to a strike.

The Committee also notes the Government’s indication that it has not been able to address the following issues
raised in previous comments:

—  With regard to the request to amend article 23 of the Political Constitution (which provides that the holding of trade
union office is incompatible with active membership of a political party and that the law shall establish penalties for
trade union officials who engage in party political activities), the Committee welcomes the information provided by
the Government, indicating that a draft constitutional reform was submitted in October 2014 to remove these
restrictions on union and neighbourhood leaders, but notes the Government’s indication that the draft was not
approved due to a shortfall of two votes in favour (having obtained 72 of the 74 votes necessary to meet the
requirement of four-sevenths of the deputies needed to approve such a reform).

—  With regard to the request to amend section 48 of Act No. 19.296 (which grants broad powers to the Directorate of
Labour for the supervision of the accounts and financial assets and property of associations), the Committee notes
the Government’s indication that the amendments have not been made, but that through a Protocol Agreement
between the Government and the Public Sector Round-Table of 2014, an agreement was reached under which
possible amendments to Act No. 19.296 must be considered, and that the approach adopted by the Labour
Directorate in that regard is consistent with the principles of freedom of association, leaving it to organizations to
control their own accounts, financial assets and property.

—  With regard to the request to repeal section 11 of Act No. 12.927 concerning the Internal Security of the State
(which provides that an interruption or strike in certain services may be penalized with imprisonment or banishment)
and to amend section 254 of the Penal Code (which establishes criminal penalties in the event of the interruption of
public services or public utilities or dereliction of duty by public employees), the Committee notes the Government’s
indication that these provisions have not been repealed or amended, although it adds that they have not been applied
during the reporting period. In this respect, the Committee recalls that no penal sanction should be imposed on a
worker for participating peacefully in a strike, which is merely exercising an essential right, and therefore that
sentences of imprisonment or fines should not be imposed.

The Committee expresses the hope that the Government will take the necessary measures in the very near future
to bring these provisions into conformity with the Convention.

In its previous comments, the Committee also called for the right to strike to be guaranteed to agricultural workers.
The Committee notes the Government’s indication that agricultural workers are regulated by general provisions and have
the right to strike under the same terms as other workers. The Government specifies that only seasonal agricultural
workers are not guaranteed effective enjoyment of this right under the law. The Committee is bound to recall once again
that seasonal agricultural workers do not fall into any of the categories for which the right to strike may be restricted
(essential services in the strict sense of the term or public servants exercising authority in the name of the State). The
Committee requests the Government to take the necessary measures to ensure in law and practice that seasonal
agricultural workers can enjoy the right to strike in the same way as other workers. The Committee requests the
Government to provide information in that respect.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1999)

The Committee notes the observations of the World Federation of Trade Unions (WFTU) received on 7 March 2014,
the National Confederation of Trade Unions of the Bread and Food Industry Workers (CONAPAN), the National
Federation of Unions of Bus and Truck Drivers, and Allied Activities of Chile (FENASICOCH), the Inter-Enterprise
Union of Workers of Lider Supermarkets, the Federation of the United Workers’ Unions (AGROSUPER), the Inter-
Enterprise Union of Subcontracting Enterprises (SITEC), the Inter-Enterprise Union of Actors of Chile (SIDARTE), the
National Inter-Enterprise Union of Film and Audio-visual Professionals and Technicians (SINTECI), the Federation of
ENAP Contract Workers of Concoén, the Inter-Enterprise Union of Professional Footballers, the Federation of Workers’
Trade Unions of ISS Holding Companies and Subsidiaries, and General Services (FETRASSIS) and the Inter-Enterprise
Union of Domestic Workers, received on 22 April 2014; the International Trade Union Confederation (ITUC), received on
1 September 2014 and 31 August 2016; and the General Confederation of Public and Private Sector Workers
(CGTP-Chile), received on 31 August 2016, on the application of the Convention in law and practice. The Committee
requests the Government to send its comments in this regard. The Committee also notes the communication from
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53 trade union leaders, received on 1 September 2016, expressing concern at the ruling of the Constitutional Court of
9 May 2016 on the labour reform.

The Committee notes that a complaint under article 26 of the ILO Constitution alleging non-compliance with this
and other ILO Conventions by the Republic of Chile, submitted by a Workers’ delegate to the 2016 International Labour
Conference, was declared receivable and is pending before the Governing Body.

Articles 1-6 of the Convention. Labour reform. The Committee notes the adoption of Act No. 20.940,
modernizing the industrial relations system, which will enter into force on 1 April 2017. The Committee notes the
Government’s indication that: (i) consultations were held with a large number of social partners during the process of
adoption of the Act; (ii) the previous comments of the Committee and technical support of the Office were taken into
consideration; (iii) certain provisions of the Bill by senators and deputies who opposed them were submitted to the
Constitutional Court, and the ruling partially upheld their challenge, particularly by eliminating the provisions on the
recognition of trade unions for collective bargaining purposes; and (iv) the Government had to make additional
amendments to the Bill due to the imbalances introduced through the elimination of the provisions on the recognition of
trade unions for collective bargaining purposes.

With regard to requests made to the Government in previous comments to amend or repeal specific provisions of the
Labour Code, which were not in conformity with the Convention, the Committee notes with satisfaction that Act
No. 20.940:

—  ecliminates the general exclusions from collective bargaining set forth in sections 82 and 305(1) of the Labour Code
for apprentices and those under contract solely to work on a specific task or activity, or for a specific period. Noting
that the regulations respecting collective bargaining for these categories of workers are subject to special
conditions, the Committee requests the Government to provide information on their application in practice;

—  repeals the rule contained in section 334(b) of the Labour Code, which provided that two or more unions from
different enterprises, an inter-enterprise union or a federation or confederation may submit draft collective labour
agreements, provided that in the enterprise concerned an absolute majority of the worker members who are entitled
to engage in collective bargaining agree to confer representation on the trade union concerned in an assembly, by
secret ballot and in the presence of a public notary;

—  repeals the rule contained in section 320 of the Labour Code, which placed an obligation on employers to notify all
workers in the enterprise of the submission of a draft collective agreement so that they can propose draft texts or
agree to the draft submitted;

—  repeals the rule contained in section 334bis of the Labour Code, which provided that, for employers, bargaining with
the inter-enterprise union shall be voluntary or optional and that, where an employer refuses, the workers who are
not members of the inter-enterprise union could submit draft collective agreements. The Committee considered that
these provisions did not, in general terms, adequately promote collective bargaining with trade union organizations.
The Committee notes the Government’s indication that the labour reform replaced this provision with a rule
allowing inter-enterprise trade unions to submit draft collective agreements at the enterprise level on behalf of their
members. The Committee also notes the CGTP’s indication that, in accordance with the special collective bargaining
system for inter-enterprise unions set out in the new section 364 of the Labour Code, employers retain the right to
refuse to negotiate with inter-enterprise unions in small enterprises (of up to 50 workers which, according to the
CGTP, accounts for more than 80 per cent of the enterprises in the country) and that, where an employer so refuses,
the new section 364 of the Labour Code does not authorize the inter-enterprise union to represent its members. The
Committee requests the Government to provide its comments regarding the CGTP’s observations and to report on
the application in practice of the new provisions concerning collective bargaining at the enterprise level by inter-
enterprise unions.

OICICIORCRS)

The Committee also notes with satisfaction the additional measures for the promotion of voluntary collective
bargaining introduced through Act No. 20.940, such as the broadening of the right to information (there is a specific
section on this in the amended Labour Code which includes, for example, a requirement for employers to provide specific
and necessary information on the enterprise for the negotiation), the simplification of the collective bargaining procedure
and the broadening of the issues which may be covered by negotiation.

The Committee also notes that the labour reform has not addressed the following issues raised in its previous
comments:

—  With regard to the request to amend section 1 of the Labour Code (which provides that the Labour Code does not
apply to officials of the National Congress or the judiciary, or to workers in state enterprises or institutions, or those
to which the State contributes or in which it holds shares or is represented, provided that such officials or workers
are subject by law to special regulations), the Committee notes the Government’s indication that the labour reform
has not amended this provision, as the reform only covers the private sector and that the public employees concerned
by this provision, together with public employees of the centralized and decentralized administration, are part of the
public sector, in respect of whom the State complies with and applies the Labour Relations (Public Service)
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Convention, 1978 (No. 151). Recalling that, pursuant to Article 6 of the Convention, only public servants engaged
in the administration of the State are exempt from the application of the Convention, the Committee requests the
Government to provide detailed information on the manner in which public servants and employees who are not
engaged in the administration of the State (for example, employees of public enterprises and decentralized
entities, public sector teachers and transport sector staff) enjoy the guarantees of the Convention. The Committee
also requests the Government to provide, in its next report on Convention No. 151, clarification regarding the
application of the guarantees of that Convention to all workers in the public administration.

—  With regard to the request to amend or repeal section 304 of the Labour Code (which does not allow collective
bargaining in state enterprises dependent on the Ministry of National Defence or which are connected to the
Government through this Ministry and in enterprises in which it is prohibited by special laws, or in public or private
enterprises or institutions in which the State has financed 50 per cent or more of the budget in either of the last two
calendar years, either directly or through duties or taxes), the Committee notes with regret the Government’s
indication that this section has not been amended with respect to enterprises and institutions financed in part by the
fiscal budget. In this respect, the Committee is bound to recall that the Convention is compatible with special
methods of application for public service workers and reiterates that, in accordance with the terms of Articles 5 and 6
of the Convention, only the armed forces, the police and public servants engaged in the administration of the State
may be excluded from collective bargaining. The Committee requests the Government to take the necessary
measures to guarantee that the categories of workers referred to previously can participate in collective
bargaining, in law and practice.

Anti-union discrimination. The Committee notes that the Committee on Freedom of Association, welcoming the
willingness expressed by the Government to revise the regulations determining and penalizing anti-union practices in
order to address any shortcomings in the legislation in consultation with the social partners, requested the Government to
keep the Committee of Experts informed in this regard (Case No. 3053, 377th Report, paragraph 288). In addition, the
Committee notes that in their observations the CGTP and the ITUC denounce recurrent anti-union practices, and the
excessively light and non-dissuasive penalties, and the restrictive jurisdictional criteria, under which practices must be of a
recurrent nature and of special intent to justify this trade union protection mechanism. The Committee notes that the
CGTP also alleges: (i) that the submissions to commence collective bargaining must include the name of every member of
the trade union and that this facilitates anti-union discrimination, particularly through dismissal; and (ii) the existence of
obstacles and absence of mechanisms and means for reporting and penalizing anti-union practices. The Committee
requests the Government to provide its comments in this respect. At the same time, the Committee notes with interest the
amendments to Act No. 20.940 extending the scope of protection against anti-union discrimination (for example, the
definition of anti-union dismissal, covered by labour protection procedures allowing reinstatement in the enterprise has
been broadened, including in cases of termination of the employment relationship (including, as emphasized by the
Government, in cases of non-renewal of contracts)) and increasing penalties, subject to adaptations based on the size of
the enterprise. Welcoming the provisions adopted to broaden and strengthen protection against anti-union
discrimination, the Committee requests the Government, in light of the considerations outlined by the Committee on
Freedom of Association and the observations of the social partners, to provide information on the impact in practice of
these new provisions, evaluating in particular their effective application and dissuasive effect.

Workers’ organizations and negotiating groups. The Committee notes that, in relation to the Committee’s requests
to repeal sections 314bis and 315 of the Labour Code (which provided that groups of workers, even where there are
unions, may submit draft collective agreements), the Government indicates that the amendments introduced as part of the
Labour Code reform eliminated these provisions and that similar rules were not introduced regulating collective
bargaining by negotiating groups, even where there are unions. However, the Constitutional Court ruled that it would be
unconstitutional to provide that workers can only negotiate through unions. In this respect, the Committee notes that,
while the Bill, taking into consideration its previous comments, set out the recognition of trade union rights to collective
bargaining, the decision of the Constitutional Court found the provisions introduced on this subject to be unconstitutional,
emphasizing that, in accordance with the Chilean Constitution, collective bargaining is the right of each and every worker,
concluding that Conventions Nos 87 and 98 ratified by Chile do not require negotiating groups to be excluded from
domestic legislation. The Committee also notes that the Government indicates that only collective bargaining with trade
unions is regulated in the Labour Code, that this situation is being assessed by the Government and the social partners, and
that it trusts that a satisfactory solution can be reached in accordance with the Workers’ Representatives Convention, 1971
(No. 135). The Committee is bound to recall that, without prejudice to the fact that Chilean legislation recognizes that
each and every worker has the right to collective bargaining, this is a collectively exercised right and the Convention, in
the same way as other ILO Conventions ratified by Chile, recognizes, in this respect, the preponderant role of trade unions
and workers’ organizations over other groups. The concept of workers’ organizations recognized in ILO Conventions is
broad (covering a range of organizational forms) and the distinction, therefore, applies in relation to the methods of
association which do not fulfil the minimum guarantees and requirements to be considered organizations established with
the objective and capacity to further and defend workers’ rights independently and without interference. It is from this
perspective that the Convention recognizes, in Article 4, as the parties to collective bargaining employers or their
organizations on the one hand, and workers’ organizations on the other, in recognition that the latter offer guarantees of
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independence that other forms of groupings may lack. The Committee has, therefore, always considered that direct
negotiation between the enterprise and groups of workers, without organizing in parallel with workers’ organizations,
where they exist, is not in accordance with the promotion of collective bargaining, as set out in Article 4 of the
Convention, and that groups of workers should only be able to negotiate collective agreements or contracts in the absence
of workers’ organizations. In addition, it has noted in practice that the negotiation of terms and conditions of employment
and work by groups which do not fulfil the guarantees to be considered workers’ organizations can be used to discourage
freedom of association and undermine the workers’ organizations that are able to defend independently the interests of
workers through collective bargaining. Noting the initiatives announced by the Government to assess, with the social
partners, the situation of negotiating groups, the Committee requests the Government to seek, through social dialogue,
solutions which recognize the fundamental role and the prerogatives of representative organizations of workers and
their representatives, and which establish mechanisms to prevent the involvement of a negotiating group in collective
bargaining, in the absence of a trade union, from undermining the function of workers’ organizations or weakening
the exercise of freedom of association.

Level of collective bargaining. The Committee notes that, according to the Government, the reform maintains
collective bargaining that is binding (“regulated”) at the enterprise level and that at higher levels collective bargaining
remains voluntary. It adds that confederations and federations can submit draft collective agreements and initiate
negotiations regulated by the Labour Code. The Committee also notes the observations of the ITUC, the CGTP and the
WEFTU alleging that the industrial relations system does not adequately promote collective bargaining at the different
levels, as it gives priority to bargaining at the enterprise level to the detriment of collective bargaining at higher levels,
which do not enjoy the same recognized guarantees. The Committee requests the Government to provide its comments
on the observations of the WFTU, CGTP and ITUC in this respect and invites it to engage in social dialogue with a
view to agreeing on solutions to encourage the full development and use of collective bargaining procedures at the
various levels. The Committee also requests the Government to provide information on the effect of the new industrial
relations system established by law on the exercise of collective bargaining, with comparative data on the number of
collective agreements concluded by level and sector, and the number of workers covered.

China

Hong Kong Special Administrative Region

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (notification: 1997)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
27 November 2013 and 1 September 2016, which are of a general nature.

The Committee notes the observations from the International Trade Union Confederation (ITUC) received on
31 August 2016 concerning the application of the Convention, including the alleged arrest of Mr Yu Chi Hang, organizing
secretary of the Hong Kong Confederation of Trade Unions (HKCTU), after leading a demonstration to demand
improvements in workers’ rights; and the alleged dismissal of all workers (coach drivers) prior to an announced strike
coupled with the hiring of replacement labour. The Committee requests the Government to provide its comments on
these allegations. 1t also notes the Government’s comments on the 2013 ITUC and HKCTU observations.

OICICIORCRS)

Article 2 of the Convention. Right of workers to establish organizations of their own choosing without previous
authorization. The Committee had previously noted the proposals to implement article 23 of the Basic Law which,
among others, would allow for the proscription of any local organization which was subordinate to a mainland
organization, the operation of which had been prohibited on the grounds of protecting the security of the State; and had
considered that those proposals could impede the right of workers and employers to form and join the organization of their
own choosing and to organize their administration and activities free from interference by the public authorities. The
Committee notes that the Government reiterates that: (i) it has a constitutional duty to protect national security and to
enact laws which are in accordance with article 23 of the Basic Law; (ii) its current priorities are to deal with the various
social and livelihood issues; (iii) when the legislative exercise will be taken forward, the Government will fully consult the
community in order to achieve a broad-based consensus on the legislative proposals; and (iv) any legislative proposal
drawn up will be consistent with the International Covenant on Civil and Political Rights and the International Covenant
on Economic, Social and Cultural Rights, as applied to the Hong Kong Special Administrative Region, and the relevant
provisions of the Basic Law protecting various rights and freedoms. Expressing the firm hope that the Government will
ensure that any new legislation will take due account of the Committee’s comments and be in line with the Convention,
the Committee requests the Government to continue to provide information on any developments in relation to the
legislative proposals implementing article 23 of the Basic Law, including on broad-based consultations held with the
social partners in this regard.

industrial relations

The Committee welcomes the statistics supplied by the Government according to which, as at 31 May 2016, the
number of trade unions was 886, representing an increase of 19.4 per cent in the last ten years.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(notification: 1997)

The Committee notes the observations from the International Trade Union Confederation (ITUC) received on
31 August 2016 referring to matters being examined by the Committee, and alleging violations of the Convention in
practice, such as anti-union dismissals and violations of collective bargaining rights. The Committee also notes the
observations from the Hong Kong Confederation of Trade Unions (HKCTU) received on 1 September 2016 concerning
the application of the Convention. The Committee requests the Government to provide its comments on these
observations. 1t notes the Government’s comments on the 2013 ITUC and HKCTU observations.

Article 1 of the Convention. Adequate protection against acts of anti-union discrimination. In its previous
comments, the Committee had noted the Government’s reference to the drafting of an amendment that would empower the
Labour Tribunal to make an order of reinstatement/re-engagement in cases of unreasonable and unlawful dismissal
without the need to secure the employer’s consent, and had reiterated its hope that the bill, which had been under
examination since 1999, would be adopted without further delay. The Committee notes that the Government indicates
that: (i) it fully recognizes the importance of protecting the workforce against acts of anti-union discrimination and is
committed to safeguarding the rights of workers in this respect; (ii) the Government does not, and will not, tolerate
contravention of the law by employers or persons acting on their behalf; (iii) high priority is accorded by the Government
to investigating complaints on suspected anti-union discriminatory acts; and (iv) the effectiveness of the Government’s
effort is, to a certain extent, reflected by the low number of such complaints received each year. In this regard, the
Committee observes that according to the HKCTU the low number of complaints and the even lower number of successful
litigation cases against employers (not more than two since 1997) evidence the virtual deprivation of protection against
anti-union discrimination in Hong Kong. The Committee notes that the Government announced that it has introduced in
March 2016 the Employment (Amendment) Bill 2016 into the Legislative Council (LegCo), and that, as at the end of the
period under review, the Bill was under the scrutiny of LegCo. The Committee notes however that, according to the
HKCTU observations, the fine foreseen in the Bill for refusal to comply with a reinstatement order amounted to only
50,000 Hong Kong dollar (HKD) (US$6,410) and that, following an attempt to amend the Bill to double the fine, the
decision was taken to withdraw the Bill so that it can be discussed anew by the Labour Advisory Board. The Committee
expects that the Bill, which has been under examination for 17 years, will be adopted without any further delay so as to
give legislative expression to the principle of adequate protection against acts of anti-union discrimination and will be
effectively enforced in practice. It requests the Government to indicate any progress achieved in this respect.

Article 4. Promotion of collective bargaining. The Committee recalls that its previous comments referred to the
need to strengthen the collective bargaining framework, in particular in the light of the low levels of coverage of collective
agreements, which were not binding on the employer, and the absence of an institutional framework for trade union
recognition and collective bargaining. The Committee notes the Government’s indications that: (i) collective bargaining, if
it is to be effective, should be voluntary; collective bargaining compelled by law might not be conducive to yielding
results as in voluntary negotiation; (ii) the Legislative Council has voted down motion debates on calls for compulsory
collective bargaining five times in 1998, 1999, 2002, 2009 and 2013; (iii) employers and employees or their respective
organizations are free to negotiate and enter into collective agreements on the terms and conditions of employment, and
where its conciliation service is used, the Labour Department encourages employers and employees to draw up
agreements on the terms and conditions of employment agreed upon by both sides; (iv) voluntary negotiation between
employers and employees underpinned by the conciliation service has contributed to harmonious industrial relations: in
2014 and 2015, the average number of working days lost owing to strikes was only 0.04 and 0.03 respectively per 1,000
non-government salaried employees and wage earners; (v) collective agreements have been reached on issues relating to
the terms and conditions of employment in certain industries or trades including printing, construction, public bus, air
transport, food and beverage processing, pig-slaughtering and elevator maintenance; (vi) measures appropriate to local
conditions have been taken to promote voluntary and direct negotiations between employers and employees or their
respective organization, for instance: the Labour Department produced a variety of promotional materials; organized
various seminars and talks to promote effective labour management communication and a company-visit-cum-sharing
session for representatives of trade associations, employers and employees’ unions of various industries; at enterprise
level, by encouraging employers to maintain effective communication and consult on employment matters; and at industry
level, via the tripartite committees, which meet regularly and conduct discussions on issues of mutual concern (such as
amendments to the Employment Ordinance), and actively provide views (for example, to the statutory Minimum Wage
Commission).

Observing that the promotional measures at industry-level are limited to the tripartite committees, the Committee
reiterates that the principle of tripartism, which is particularly appropriate for the regulation of questions of a larger scope
(drafting of legislation, formulating labour policies), should not replace the principle enshrined in the Convention of
autonomy of workers’ organizations and employers (or their organizations) in collective bargaining on conditions of
employment. Furthermore, noting that the Government mentions on several occasions the measures “taken to promote
voluntary and direct negotiations between employers and employees or their respective organizations”, the Committee
recalls that where there exists a representative trade union and it is active within the enterprise or branch of activity
concerned, the authorization for other workers’ representatives to bargain collectively not only weakens the position of the
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trade union, but also undermines the right to collective bargaining. In light of the HKCTU observations that negotiated
collective agreements are not implemented and that employers generally refuse to recognize unions for the purposes of
collective bargaining, the Committee recalls that the principle of negotiation in good faith, which is derived from Article 4
of the Convention, encompasses the recognition of representative organizations and the mutual respect of the
commitments made and the results achieved through bargaining. The Committee requests the Government, in
consultation with the social partners and in line with the above considerations, to step up its efforts to take effective
measures, including of a legislative nature, in order to encourage and promote free and voluntary collective bargaining
in good faith between trade unions and employers and their organizations.

Article 6. Collective bargaining in the public sector. The Committee had previously requested the Government to
indicate the different categories and functions of the civil servants so as to identify which of them are engaged in the
administration of the State. The Committee notes that the Government reiterates that: (i) all civil servants are engaged in
the administration of the Government and thus excluded from the application of the Convention, as they are responsible
for formulating policies and strategies, as well as performing law enforcement and regulatory functions, and that every
civil servant, irrespective of his or her grade or rank contributes to the administration of the State; and (ii) it has
established an elaborate three-tier staff consultation mechanism through which staff representatives are extensively
consulted on the terms and conditions of employment. The Committee also notes the Government’s indication that: (i) in
the process for determining matters for consultation, staff representatives may submit demands and put forward counter-
proposals in response to Government offers; and (ii) various independent bodies, such as the Standing Commission on
Civil Service Salaries and Conditions of Service, provide impartial advice to Government after having taken into account
the views expressed by staff and management.

The Committee recalls that a distinction must be drawn between, on the one hand, public servants who by their
functions are directly employed in the administration of the State (for example, in some countries, public servants in
government ministries and other comparable bodies, and ancillary staff), who may be excluded from the scope of the
Convention and, on the other hand, all other persons employed by the government, by public enterprises or by
autonomous public institutions, who should benefit from the guarantees provided for in the Convention (for instance,
employees in public enterprises, municipal employees and those in decentralized entities, and public sector teachers). The
Committee recalls that only public servants engaged in the administration of the State may be excluded from the scope of
the Convention and that the establishment of simple consultation procedures for public servants instead of real collective
bargaining procedures is not sufficient. The Committee requests the Government to ensure that public servants not
engaged in the administration of the State, including teachers and employees in public enterprises, enjoy the right to
collective bargaining, and to provide information in this respect.

Macau Special Administrative Region

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (notification: 1999)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2016, which are of a general nature.

CICICIORCR),

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

The Committee notes the observations on the application of the Convention submitted by the International Trade Union
Confederation (ITUC) in a communication received on 1 September 2014, in particular, interference by the Government in trade
union activities in the gaming sector. The Committee requests the Government to provide its comments thereon. The Committee
also notes the Government’s reply concerning migrant workers wherein it indicated that both local workers and non-Macao
resident workers enjoy the same legal guarantees with regard to freedom of association.

Article 2 of the Convention. Right to organize of part-time workers and seafarers. The Committee recalls from its
previous comments that sections 3.3(2) and 3.3(3) of the Labour Relations Act excluded seafarers and part-time workers from its
scope of application and that it had emphasized the need to adopt legislative frameworks that would allow these categories of
workers to exercise the rights enshrined in the Convention. The Committee notes the Government’s indication that the Seafarers’
Labour Relations Law has been developed and is still under discussions. With regard to part-time workers, the Government
indicates that, in 2013, employers’ and workers’ representatives discussed through the Standing Committee for Coordination of
Social Affairs (CPCS) the framework for proposed regulations on part-time work and further indicates its intention to submit the
regulations before the Legislative Assembly at an early date. The Committee notes the Government’s indication that, while the
two bills are specially drafted to take account of the special nature of seafarers’ and part-timers’ employment relations, in
principle the Labour Relations Act is applicable to those workers in terms of their basic rights to associate freely and organize and
join trade unions. The Committee trusts that any new legislative or regulatory framework concerning seafarers and part-time
workers will expressly grant them the rights enshrined in the Convention. It requests the Government to provide information
on concrete steps taken in this regard.

The Committee is raising other matters in a request addressed directly to the Government.

industrial relations

The Committee hopes that the Government will make every effort to take the necessary action in the near future.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(notification: 1999)

The Committee notes the observations made by the International Trade Union Confederation (ITUC) in
communications dated 1 September 2013 and 31 August 2014. The Committee requests the Government to provide its
comments thereon.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Scope of application of the Convention. The Committee had previously requested the Government to provide information
on the measures taken for the establishment of a legal system of labour relationship for employees working part-time and
seafarers who do not fall within the scope of the Labour Relations Act (section 3.3(2) and (3)). The Committee notes that the
Government indicates in its report that pending the entry into force of the special regime for part-time workers and seafarers, the
provisions of the Labour Relations Act shall apply to these categories of employees. It further notes the Government’s indication
that it is undertaking legislative studies in relation to establishing special labour relationship regimes for part-time workers and
scafarers. The Committee trusts that any new framework will allow these categories of workers to exercise their right to
organize and to bargain collectively. It requests the Government to provide information on any development in this regard.

Article 1 of the Convention. Adequate protection against acts of anti-union discrimination. The Committee had
previously noted that sections 6 and 10 of the Labour Relations Act prohibit any acts of discrimination against workers due to
their union membership or the exercise of their rights, and that section 85(1)(2) provides for sanctions in case of violation of these
provisions (from 20,000 to 50,000 Macau patacas (MOP) equivalent to US$2,500-6,200). Considering that these fines might not
be sufficiently dissuasive, particularly for large enterprises, the Committee had previously requested the Government to indicate
the measures taken or envisaged to strengthen the existing sanctions in order to be more efficient in cases of anti-union
discrimination. The Committee notes with regret that no information has been provided by the Government in this respect. It
therefore reiterates its request.

Article 2. Adequate protection against acts of interference. The Committee had previously noted that sections 10 and 85
of the Labour Relations Act did not explicitly prohibit all acts of interference as described in Article 2 of the Convention, nor
guaranteed adequate protection to workers’ organizations against acts of interference by employers or their organizations by
means of dissuasive sanctions and rapid and effective procedures. The Committee therefore requested the Government to take the
necessary measures to amend the legislation so as to include express provision for rapid appeal procedures, coupled with effective
and dissuasive sanctions against acts of interference in order to ensure the application in practice of this Article. The Committee
regrets that no information has been provided by the Government in this respect. It therefore reiterates its request.

Articles 1, 2 and 6. Protection of public servants against acts of anti-union discrimination and interference. The
Committee had previously noted that according to sections 89(1)(n) and 132 of the General Provisions on the Personnel of the
Public Administration in Macao, public servants have the right to take part in trade union activities, but that this law does not
contain any provision against anti-union discrimination and interference. Thus, the Committee had requested the Government to
indicate which provisions afford to public servants adequate protection against acts of anti-union discrimination and interference
and that in the event that there is no such protection, to take the necessary measures to amend the legislation accordingly. The
Committee notes that while indicating that public servants do enjoy the right of association by virtue of the above legislative
provisions, the Government provides no information as to the protection afforded to public servants against acts of anti-union
discrimination and interference. The Committee therefore reiterates its previous request.

Article 4. Absence of provisions on collective bargaining in the private and public sectors. The Committee had
requested the Government to take the necessary measures to ensure the full application of Article 4 of the Convention and to
indicate any development concerning the adoption of the Act on the Fundamental Rights of the Unions or any provision
regulating the right to collective bargaining in the private sector. The Committee notes the Government’s indication that the draft
law was once again defeated and that significant disagreement still exists on the issue of collective bargaining. The Government
indicates that once the general social consensus will be reached regarding the legislation on trade union rights and collective
bargaining, it will immediately begin the relevant legislative procedure, making efforts to consult all relevant parties when
preparing any policy and measures concerning labour, and that it will continue to ensure the effective implementation of labour
standards through active intervention and coordination between parties.

The Committee notes that the Government provides no information on the measures taken to recognize collective
bargaining in the public sector.

The Committee further notes that the Government commits itself to work under the existing legislation to protect the rights
of employees and to promote the implementation of the Convention.

The Committee once again requests the Government to take the necessary measures in the very near future to ensure
the full application of Article 4 both in the public and private sectors and to provide information on any legislative
development in this regard.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Colombia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1976)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
30 August 2016, the observations of Public Services International (PSI), received on 1 September 2016, the joint
observations of the Confederation of Workers of Colombia (CTC) and the Single Confederation of Workers of Colombia
(CUT), received on 5 September 2016, and the joint observations of the CTC, the General Confederation of Labour (CGT)
and the CUT, received on 7 September 2016. The Committee notes that these observations, which include denunciations
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of acts of violence against trade union leaders and members, refer to matters examined by the Committee in the present
observation and the corresponding direct request.

The Committee notes the Government’s replies to the observations of the ITUC of 2014, of the Union of Cali
Municipal Enterprises Workers (SINTRAEMCALI) of 2014 and of the Union of Workers of the Electricity Company of
Colombia (SINTRAELECOL), of the same year.

The Committee notes the joint observations of the National Employers Association of Colombia (ANDI) and the
International Organisation of Employers (IOE), received on 23 August 2016, which refer to matters examined in the
present observation and, particularly, the rules applicable to the exercise of the right to strike.

The Committee also notes the observations of a general nature of the International Organisation of Employers (IOE),
received on 1 September 2016.

Trade union rights and civil liberties. The Committee recalls that for several years it has been examining, in the
same way as the Committee on Freedom of Association, allegations of violence against trade unionists and the situation of
impunity. The Committee notes with concern that the ITUC, CGT, CUT and CTC allege that, although the number of
murders of trade unionists has fallen, according to the figures provided by the trade unions, there were 130 murders of
trade unionists in the five-year period 2011-15 (in comparison with 275 murders during the five-year period 2006—10),
while over the same period the number of attacks (77) and cases of harassment (269) increased against members of the
trade union movement. The Committee also notes the indication by the trade unions that: (i) despite the significant
reinforcement of the capacity of the Office of the Prosecutor-General to investigate crimes against trade unionists, there
has been no significant progress in combating impunity, and that there have been no convictions in 87 per cent of the
murders of members of the trade union movement; (ii) according to the information provided by the Office of the
Prosecutor-General, in comparison with the five-year period 2006-10, the annual number of convictions for acts of
violence against members of the trade union movement fell between 2011 and 2015; (iii) in 2016, the Higher Council of
the Judiciary reduced from three to one the number of magistrates assigned exclusively to cases of murders of members of
the trade union movement; and (iv) the protection measures for members of the trade union movement continue to be
inadequate, are tending to deteriorate and do not take sufficiently into account the risks affecting women trade unionists.
Finally, the trade union confederations add that the State of Colombia has begun to recognize the extent and nature of anti-
union violence with the adoption and implementation of the Act on Victims, and that the establishment of the high-level
dialogue forum is awaited to push forward the process of collective compensation to the trade union movement and the
conclusion of agreements on this subject.

The Committee also notes that the IOE and the ANDI emphasize the efforts made by public institutions for the
protection of members of the trade union movement and to combat impunity.

The Committee further notes the Government’s indication that: (i) since 20 July 2015, the date of the unilateral
ceasefire by the Revolutionary Armed Forces of Colombia (FARC) within the framework of the peace process, there has
been a substantial reduction in acts of violence which has had an impact on the population as a whole and has also
benefited members of the trade union movement; (ii) the current peace process includes various initiatives, such as the
establishment of a special investigation unit for the dismantling of criminal organizations engaged in action against human
rights defenders, social movements and political movements; (iii) the State of Colombia is continuing its significant effort
to provide protection to members of the trade union movement who are under threat; (iv) the budget of the National
Protection Unit (UNP) allocated for the protection of trade union leaders was US$18.5 million in 2015; (v) around
600 trade unionists are currently benefiting from protection measures; (vi) there have been no cases of murders of trade
unionists covered by the programme, nor of those whose protection was removed following the updating of the risk
assessment; (vii) the Office of the Prosecutor-General and the courts of Colombia are maintaining their efforts to combat
impunity in relation to anti-trade union violence; and (viii) the 2,411 investigations into crimes against trade unionists
have resulted in 700 rulings and the conviction of 574 persons. The Committee further notes the Government’s indication
that it trusts that the completion of the peace process and the implementation of the envisaged measures will contribute to
overcoming impunity through the confession of crimes and that Decree No. 624 of 18 April 2016 establishes and regulates
the Standing Dialogue Forum with the Trade Union Confederations CUT, CGT, CTC and the Colombian Federation of
Teachers (FECODE) with a view to the collective compensation of the trade union movement.

OICICIORCRS)

While noting with concern the allegations of persistent acts of violence against members of the trade union
movement, the Committee takes due note of the efforts made by the Government and the other authorities in relation to
protection and combating impunity. The Committee refers in this regard to the recent recommendations of the
Commiittee on Freedom of Association (CFA) in the context of Case No. 2761 (380th Report, paragraph 274), in which
the CFA: (i) urges the Government to continue taking all the measures necessary to ensure that all of the acts of anti-
union violence reported are resolved and that the perpetrators and instigators are brought to justice; and (ii) requests
the Government to facilitate an inter-institutional evaluation of the investigation strategies used by the public
authorities in cases of violence against trade union leaders and members. The Committee also requests the
Government to continue providing information on the measures adopted in consultation with trade unions for the
establishment of collective compensation for the trade union movement for the violence committed against it.

industrial relations
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Article 2 of the Convention. Right of workers, without distinction whatsoever, to establish and join organizations of
their own choosing. The Committee notes that, in their joint observations, the CUT, CTC and CGT allege that, as a
result of the joint reading of sections 5 and 353 of the Substantive Labour Code (CST), the right to organize is only
recognized for persons who have an employment contract, as a result of which judicial rulings and decisions by the
Ministry are denying this right to: (i) the 300,000 apprentices, as section 30 of Act No. 789 of 2002, provides that
apprentices are not parties to an employment relationship; (ii) over 800,000 workers who are engaged under service
provision contracts, governed by civil law; (iii) the unemployed; and (iv) retired workers. In addition, the Committee notes
that these observations allege that the legislation applicable to associated work cooperatives continues not to provide for
the trade union rights of their members, although the incidence of such cooperatives has fallen.

The trade unions add that these legal obstacles, compounded by the practical difficulties encountered by other
categories of workers, such as informal workers and workers under contract with temporary work enterprises, has the
effect of maintaining the unionization rate of the national labour force at a very low level. In this regard, the Committee
recalls that, under the terms of Article 2 of the Convention, all workers, irrespective of the legal status under which they
work, shall enjoy freedom of association, and that the legislation should not prevent trade unions from including the
retired and the unemployed among their members, if they so wish, especially when they have participated in the sector
represented by the union. In light of the above, the Committee requests the Government to provide its comments on the
observations of the trade union confederations and to provide data on the unionization rate in the country for the next
reporting year and the prior two years.

Articles 2 and 10 of the Convention. Trade union contracts. The Committee notes that the CUT and CTC
continue to denounce the practice of trade union contracts, as envisaged in the Colombian legislation, under the terms of
which an enterprise may conclude a contract with a workers’ organization providing that this organization, through its
affiliates or members, performs the work of the enterprise, an arrangement which thoroughly undermines the application
of the Convention as a whole. The CUT and CTC allege more specifically that: (i) by converting trade unions into
employers of their members and into employment intermediaries, trade union contracts undermine the role of trade unions,
as demonstrated by the establishment of thousands of false unions, and endanger the legitimacy of the trade union
movement as a whole; (i) the legislation applicable to trade union contracts does not contain provisions guaranteeing the
exercise of freedom of association by their members; and (iii) the adoption of Decree No. 36 of 2016 by the Ministry of
Labour does not resolve these problems satisfactorily. In this regard, the Committee notes the Government’s indication, in
its report on the Right to Organise and Collective Bargaining Convention, 1949 (No. 98), that: (i) trade union contracts are
a legal concept governed by the Substantive Labour Code (CST); (ii) the Constitutional Court has ruled on the provisions
of the CST respecting trade union contracts, finding them constitutional; and (iii) with a view to resolving abuses, Decree
No. 036 of January 2016 reinforces the regulations governing trade union contracts and ensures that a trade union which
has concluded a contract is liable for the direct obligations arising out of the contract. While taking due note of the
adoption of Decree No. 36 of 2016 to prevent trade union contracts being used to undermine the application of the
labour legislation, the Committee requests the Government to provide its comments concerning the allegations made by
the CUT and CTC respecting the impact of trade union contracts on the application of the Convention.

Article 3. Right of trade unions to organize their activities. In their joint observations, the CGT, CUT and CTC
denounce the absence of legal regulations respecting the trade union guarantees and facilities that should be enjoyed by
trade unions in the enterprise (free time, trade union leave, right of access to workplaces, the right to communicate with
the workers and to disseminate information). The trade union confederations indicate that, in the absence of legislative
provisions, trade union organizations have to engage in arduous action to obtain recognition of these facilities in collective
agreements. They add that the difficulties relating to the exercise of the right of collective bargaining result in many trade
unions not being able to establish these facilities, which is accelerating their disappearance. The Committee invites the
Government to provide its comments on the observations of the trade union confederations and to provide information
on the number of collective agreements by sector which provide for facilities for the exercise of freedom of association,
the nature of the facilities provided and the number of workers covered by these agreements.

Right of organizations to determine their structure. The Committee notes the allegation by the CUT, CGT and
CTC that section 391(1) of the CST only allows the establishment of chapters of trade unions at the municipal level,
thereby denying the possibility of establishing chapters in regions or departments where they have members. The trade
union confederations indicate that, on the basis of this provision: (i) certain courts have ordered the dissolution of chapters
at the regional or departmental levels; and (ii) national trade unions could not establish a section or chapter in the locality
where they have their national headquarters. The Committee requests the Government to provide its comments on this
subject.

Articles 3 and 6. Right of workers’ organizations to organize their activities and to formulate their programmes.
Legislative issues. The Committee recalls that for many years it has been referring to the need to adopt measures to
amend the legislation in relation to: (i) the prohibition of strikes by federations and confederations (section 417(i) of the
Labour Code) and within a very wide range of services that are not necessarily essential in the strike sense of the term
(section 430(b), (d), (f) and (h); section 450(1)(a) of the Labour Code; Taxation Act No. 633/00; and Decrees Nos 414 and
437 of 1952, 1543 of 1955, 1593 of 1959, 1167 of 1963, and 57 and 534 of 1967); and (ii) the possibility to dismiss
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workers who have intervened or participated in an unlawful strike (section 450(2) of the Labour Code), even in cases in
which the unlawful nature of the strike is a result of requirements that are contrary to the provisions of the Convention.

In this regard, the Committee notes the Government’s indication that: (i) with reference to section 417 of the CST,
which prohibits federations and confederations from calling strikes, it is necessary to take into account ruling C-018 of
2015 of the Constitutional Court, in which the court recalls that “the principal objective of trade unions is to represent the
common interests of workers in relation to the employer, which fundamentally takes the form of participating in
commissions of various types, the designation of delegates or members of commissions, the submission of claims,
collective bargaining and the conclusion of collective agreements and collective contracts, the calling of strikes and the
designation of arbitrators”, while “federations and confederations are trade union organizations of the second and third
level, which discharge functions of providing advisory services to their member organizations in relation to their
respective employers to deal with their disputes and in relation to the authorities or third parties with reference to any
claims”; (ii) in ruling C-796 of 2014, the Constitutional Court ruled on the prohibition of strikes in the oil sector set out in
section 430 of the CST; and (iii) the Ministry is currently engaged in a legal analysis with a view to submitting to the
Standing National Committee for Dialogue on Wage and Labour Policies a compendium of proposed amendments to the
CST, taking into account the ILO’s recommendations.

The Committee notes the observations of the ANDI and the IOE concerning the regulation of strikes in essential
services, in which it was emphasized that rulings Nos C-691-08 (finding the prohibition of strikes in the extraction of salt
unconstitutional) and C-796 of 2014 (allowing the possibility of strikes in the oil sector, on condition that the normal
supply of fuel in the country is not compromised) of the Constitutional Court are in perfect harmony with the Constitution
and positions of the ILO.

With regard to the prohibition on federations and confederations from calling a strike, the Committee recalls that,
under the terms of Article 6 of the Convention, the guarantees of Articles 2, 3 and 4 apply fully to federations and
confederations, which should therefore be able to determine their programmes in full freedom. In addition, the Committee
emphasizes that, in accordance with the principle of trade union independence, set out in Article 3 of the Convention, it is
not for the State to determine the respective roles of first-level unions and of the federations and confederations to which
they are affiliated. In light of the above, and on the basis of Articles 3 and 6 of the Convention, the Committee requests
the Government to take the necessary measures to eliminate the prohibition on the right to strike of federations and
confederations as set out in section 417 of the CST.

With regard to the exercise of the right to strike in the oil sector, the Committee notes that, in the context of Case
No. 2946, the Committee on Freedom of Association (375th Report, March 2015, paragraphs 254—257) noted with interest
ruling no. C-796/2014 of the Constitutional Court. The Committee notes with satisfaction that in this ruling the
Constitutional Court considers that: (i) the right to strike is a guarantee associated with freedom of association and the
right to collective bargaining, which are also protected by the Political Constitution in Article 55 and in ILO Conventions
Nos 87, 98 and 154; (ii) the concept of essential public service set out in article 56 of the Constitution of Colombia must
be interpreted on the basis of ILO Conventions, in so far as the suspension of the normal supply of the fuels derived from
oil could endanger fundamental rights such as life and health. The Committee notes with inferest the Constitutional
Court’s further conclusions: (i) that an analysis is needed on the context in which the interruption of the operations of “the
exploitation, refining, transport and distribution of oil and its derived products, where they are intended for the normal
supply of fuel for the country, in the view of the Government” results in danger to the life, personal safety or health of the
whole or part of the population, and circumstances in which this is not the case, with a view to determining the minimum
conditions under which it would be possible to exercise the right to strike in the specific oil sector; and (ii) urging the
legislative authorities of Colombia, within a period of two years, to address the issue of the right to strike in the specific
oil sector. While welcoming the orientations of ruling No. C-796/2014, the Committee requests the Government to
provide information on the measures taken for the adoption of the legislative changes requested by the Constitutional
Court in relation to the exercise of the right to strike in the oil sector. The Committee also requests the Government to
provide information on progress in the discussion by the Standing National Committee for Dialogue on Wage and
Labour Policies concerning the compendium of amendments to the Substantive Labour Code prepared in light of the
ILO’s recommendations.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes the observations of the International Organisation of Employers (IOE) and the National
Employers Association of Colombia (ANDI), received on 23 August 2016, which refer in particular to the reinforcement
of the activities of the Special Committee for the Handling of Conflicts referred to the ILO (CETCOIT) and the legislation
penalizing the conclusion of collective accords with benefits greater than those of existing collective agreements.

OICICIORCRS)

The Committee notes the observations or the International Trade Union Confederation (ITUC), received on
30 August 2016, the observations of Public Services International (PSI), received on 1 September 2016, the joint
observations of the Confederation of Workers of Colombia (CTC) and the Single Confederation of Workers of Colombia
(CUT), received on 5 September 2016, and the joint observations of the CTC, the CUT and the General Confederation of
Labour (CGT), received on 7 September 2016. The Committee notes that these observations refer to matters examined
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by the Committee in the present observation and the corresponding direct request, and to denunciations of violations of
the Convention in practice, in respect of which the Committee requests the Government to provide its comments.

The Committee notes the Government’s replies to the ITUC’s observations of 2014, the observations made by the
Union of Cali Municipal Enterprises Workers (SINTRAEMCALI) of 2014 and the observations of the Union of Workers
of the Electricity Company of Colombia (SINTRAELECOL) of the same year.

Article 1 of the Convention. Adequate protection against anti-union discrimination. The Committee notes that, in
their joint observations, the CTC, CUT and CGT indicate that there are no effective mechanisms in the country to provide
effective protection against acts of anti-union discrimination. In this regard, the trade union confederations indicate that,
firstly, although the Substantive Labour Code (sections 354 and 486) provides that the Ministry of Labour may investigate
and penalize with fines anti-trade union acts, this does not afford effective protection as: (i) the action taken by the
Ministry of Labour in relation to complaints of acts of anti-union discrimination is extremely slow and in very few cases
results in a penalty being issued (of the 150 complaints submitted, only five penalties have been imposed, while 130 files
are still being processed); and (ii) the fines imposed neither eliminate the situations of anti-union discrimination, nor
constitute dissuasive measures against future violations. The trade union confederations indicate that, secondly, with the
exception of the procedure for the lifting of trade union protection, applicable solely to trade union leaders, there is no
expeditious judicial means of protection against acts of anti-union discrimination and interference. In this regard, the trade
union confederations indicate that: (i) ordinary judicial proceedings may take several years; and (ii) action to protect
fundamental rights is very uncertain in terms of its outcome as the majority of magistrates are not aware of the case law of
the Constitutional Court or of the guarantees afforded by ILO Conventions. The trade union confederations observe,
thirdly, that the Office of the Public Prosecutor does not provide any protection against acts of anti-union discrimination
or interference which amount to penal offences. In this regard, they refer to the application of section 200 of the Penal
Code, which establishes penalties for a series of anti-union acts, with the indication that only one of the 354 investigations
initiated by the Office of the Public Prosecutor has gone forward to the criminal prosecution stage.

With regard to the application of Article I of the Convention, the Committee notes the Government’s indication that:
(i) the labour inspection services have the legal power to issue penalties and prevent conduct which amounts to anti-union
discrimination, such as the unlawful use of collective accords; (ii) with a view to strengthening the application of section
200 of the Penal Code, which establishes penalties for a series of anti-union acts, the Office of the Public Prosecutor has
undertaken jointly with the Office a series of training courses on labour legislation; and (iii) up to now, 270 cases of
violations of freedom of association have been identified, giving rise to three convictions and two charges. The
Committee invites the Government, in consultation with the social partners, to launch a comprehensive examination of
the means of protection against anti-union discrimination with a view to taking the necessary measures to ensure
adequate protection in this regard.

Articles 2 and 4. Collective accords with non-unionized workers. The Committee recalls that in its previous
comments it requested the Government to take the necessary measures to ensure that collective agreements with non-
unionized workers (collective accords) can only be concluded in the absence of trade unions. The Committee notes the
Government’s indication that: (i) under the terms of the labour and criminal legislation that is in force, 40 investigations
are being conducted for the alleged discriminatory use of collective accords; and (ii) between 2011 and 2015, the number
of collective agreements concluded (565) increased by 165 per cent, while the number of collective accords registered fell
by 14 per cent (220).

In this regard, the Committee notes the joint indication by the CUT, CTC and CGT that: (i) there has been no
amendment to section 481 of the Substantive Labour Code, under the terms of which collective accords can be concluded
with non-unionized workers in the absence of unions with a membership of at least 30 per cent of the workers in the
enterprise; (ii) the number of collective accords concluded is continuing to be constant (an average of 220 a year between
1990 and 2015), and they give rise to major obstacles for the development of trade unions (in 71 per cent of enterprises in
which there are both a collective agreement and a collective accord, trade union membership has fallen drastically);
(iii) very few complaints made by trade unions concerning the unlawful use of collective accords have given rise to
penalties (seven); and (iv) in such cases, fines are imposed, but the collective accords continue to remain in force, or are
transformed into “voluntary benefit plans”, which have identical effects to collective accords, but are not covered by the
regulations.

The Committee recalls that in Article 4 the Convention recognizes as the parties to collective bargaining employers
or their organizations, on the one hand, and workers’ organizations, on the other, in recognition that the latter offer
guarantees of independence that may be absent in other types of groupings. The Committee has therefore always
considered that direct bargaining between the enterprise and unorganized groups of workers, in avoidance of workers’
organizations, where they exist, is not in accordance with the promotion of collective bargaining, as envisaged in Article 4
of the Convention. Moreover, based on the situation in various countries, the Committee has observed that in practice the
negotiation of terms and conditions of employment and work by groups that do not offer sufficient guarantees to be
considered workers’ organizations can be used to undermine the exercise of freedom of association and weaken the
existence of workers’ organizations with the capacity to defend the interests of workers independently through collective
bargaining. In light of the above, the Committee once again requests the Government to take the necessary measures to
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ensure that collective agreements with non-unionized workers (collective accords) can only be concluded in the
absence of trade union organizations.

Article 4. Scope of collective bargaining. Bargaining above the enterprise level. The Committee notes the joint
indication by the CUT, CTC and CGT that: (i) although the legislation does not deny the possibility of bargaining at
higher levels than the enterprise, the confusion in the wording of the provisions with respect to the bargaining process
means that it is understood as applying solely at the enterprise level; (ii) the inadequacy of the legislation, compounded by
the systematic refusal of employers to bargain above the enterprise level and the acquiescence of the Ministry of Labour,
and the prohibition on federations and confederations from calling strikes, results in the complete absence in the private
sector of collective bargaining at levels higher than the enterprise; and (iii) this shortcoming contributes to the very low
level of coverage of collective bargaining in the private sector, as many workers are faced with significant difficulties to
negotiate at the enterprise level. Recalling that, under the terms of the Convention, collective bargaining should be
possible at all levels, the Committee requests the Government to provide its comments on the observations made by the
trade union confederations.

Subjects covered by collective bargaining. Exclusion of pensions. The Committee notes the denunciation by the
ITUC, the CGT, CUT and CTC of the persistent exclusion of the subject of pensions from the scope of collective
bargaining, further to the amendment of Article 48 of the Constitution of Colombia by Legislative Act No. 01 of 2005.
The Committee, in the same way as the Committee on Freedom of Association in Case No. 2434, recalls that it has had
the occasion to comment on several occasions on the impact of this reform on the application of the present Convention,
as well as on the Collective Bargaining Convention, 1981 (No. 154). In this regard, the Committee recalls that the
establishment by law of a general compulsory pensions system is compatible with collective bargaining by means of a
complementary system. Under these conditions, the Committee once again requests the Government, in consultation
with the representative social partners, to take the necessary measures so that the parties to collective bargaining, in
both the private and the public sectors, are not prohibited from improving pensions through complementary benefits,
taking duly into account the financial resources available to enterprises and public institutions.

Application of the Convention in practice. Committee for the Handling of Conflicts referred to the ILO
(CETCOIT). The Government indicates that the CETCOIT is an example of good practice in social dialogue and that it
has achieved significant results, both in terms of combating acts of anti-union discrimination, and in promoting collective
bargaining. The Committee notes in this respect the agreement expressed by the ANDI on the contribution of the
CETCOIT to the consensual settlement of collective disputes. The Committee notes with interest that between 2013 and
the present, the CETCOIT has examined 118 cases, with the conclusion of 71 agreements. The Committee also notes the
observations of CUT, CTC and CGT indicating that: (i) although the CETCOIT is a good idea, it is having to deal with an
increasing number of cases due to the inefficiency of the judiciary and the labour inspection services in the country;
(i1) the CETCOIT lacks machinery to follow up the agreements that are concluded; and (iii) the Ministry of Labour should
conduct investigations into the cases of anti-union discrimination denounced in the CETCOIT.

Coverage of collective bargaining. Public sector. In its 2015 comment on the Labour Relations (Public Service)
Convention, 1978 (No. 151), the Committee noted with interest the adoption of Decree No. 160, of 5 February 2014, and
the conclusion of numerous agreements in the public administration. The Committee once again notes with interest the
updated information provided by the Government to the effect that 199 agreements were concluded in 2015, that 223 sets
of claims were being negotiated in 2016 and that two collective bargaining processes at the national level have been
carried out in recent years benefiting 1,200,000 public employees.

OICICIORCRC)

Coverage of collective bargaining. Private sector. In its previous observation, the Committee requested the
Government to provide its comments on the indication by the CUT that fewer than 4 per cent of workers were covered by
a collective agreement. While noting that the Government’s report does not contain data on the number of workers
covered by collective agreements concluded in the private sector, the Committee notes with concern that, in their joint
observations of 2016, the three trade union confederations indicate that in the private sector only 2.91 per cent of workers
with social protection (or 1.16 per cent of the active population) benefit from a collective agreement. Noting, on the one
hand, certain initiatives, such as the adoption of Decree No. 089 of 2014 promoting unified bargaining within the
enterprise and, on the other, the existence of a series of both legal and practical obstacles to the exercise of the right to
collective bargaining, as indicated in the present observation, the Committee requests the Government to take the
necessary measures to promote the use of collective bargaining, in accordance with the Convention, and to provide
information on developments in the rate of coverage of collective bargaining in the private sector.

While noting the dynamism of the Standing Committee for Dialogue on Wage and Labour Policies, the
Committee invites the Government to submit the matters raised in the present observation for consultation with the
social partners and recalls that it can have recourse, if it so wishes, to the technical assistance of the Office.

The Committee is raising other matters in a request addressed directly to the Government.
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Comoros

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1978)

The Committee notes the observations of the Workers” Confederation of Comoros (CTC) received on 19 August
2016 and requests the Government to provide its comments thereon.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Article 2 of the Convention. Anti-union discrimination. The Committee notes with regret that the Government’s report
does not respond to the 2011 comments of the Workers’ Confederation of Comoros (CTC) which refer to numerous dismissals of
trade union members and leaders in the para-public and port sectors. The Committee urges the Government to conduct an
inquiry in this regard and to report on the subsequent results.

Article 4. Promotion of collective bargaining. For several years, the Committee has been requesting the Government to
take measures to promote collective bargaining in the public and private sectors. The Committee had noted the comments made
by the Employers’ Organization of Comoros (OPACO), according to which collective agreements in the pharmaceutical and
bakeries sectors, which had been under negotiation for several years, had still not been concluded and that negotiations in the
press sector were under way. The Committee had noted with regret that, according to OPACO, the Government had not taken any
measures to promote collective bargaining in either the public or the private sectors. The Committee had once again regretted the
absence of progress in the collective bargaining under way and expressed the firm hope that the negotiations would be completed
in the near future. The Committee lastly had noted that, according to the CTC, there had still not been progress in collective
bargaining and that it was not structured and had no framework at any level, and that joint bodies in the public service had still
not been put in place.

The Committee notes the request for technical assistance made by the Government in its report. The Committee expresses
the firm hope that technical assistance of the Office may be carried out in the very near future and urges the Government to
take all necessary measures to promote collective bargaining in the public and private sectors. The Committee requests the
Government to provide information in this regard.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2016 which are of a general nature.

The Committee notes however that the Government’s report has not been received. It is therefore bound to repeat its
previous comments.

The Committee notes the Government’s reply to the allegations made by the International Trade Union Confederation
(ITUC) in 2014 concerning a strike by teachers that reportedly resulted in: (i) the arbitrary arrest of teachers who are trade
unionists by the Directorate-General for Territorial Surveillance (DGST); and (ii) the abduction in June 2013 of Mr Dominique
Ntsienkoulou, a member of the Dialogue Group for the Redevelopment of the Teaching Profession (CRPE), by officials of the
Provincial Directorate for Territorial Surveillance (DDST) and his subsequent disappearance. The Committee notes that,
according to the Government: (i) the Directorate-General of the Police (and not the DGST) summoned the leaders of the CRPE to
explain the reasons for their excessive action during the strike; and (ii) Mr Ntsienkoulou left his home on his own initiative and
was never arrested, abducted or investigated by the national police services. In light of the divergent information provided by the
ITUC and the Government, the Committee wishes to recall that the public authorities must not interfere in the legitimate activities
of trade union organizations by subjecting workers to arrest or arbitrary detention, and that the arrest and detention of trade
unionists, without any charges being brought or without a warrant, constitute a serious violation of the trade union rights
enshrined in the Convention. The Committee trusts that the Government will ensure that these principles are fully respected
and urgently requests it to further investigate the situation of Mr Ntsienkoulou, particularly as to his safety and whereabouts
and to provide information in this respect.

The Committee notes the observations of the International Organisation of Employers (IOE), received on 1 September
2015, which are of a general nature.

The Committee is raising other matters in a request addressed directly to the Government.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Costa Rica

Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
1 September 2014, of the National Federation of Employees of the Social Security System and Fund (UNDECA) received
on 6 April 2016, and of the Rerum Novarum Workers’ Confederation (CTRN) received on 5 September 2016, concerning
issues addressed by the Committee in the present observation. The Committee also notes the observations of the
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International Organisation of Employers (IOE) received on 1 September 2014 and 1 September 2016, which are of a
general nature.

The Committee notes that the labour proceedings reform bill was adopted by means of Act No. 9343 of 25 January
2016 and will come into force in July 2017. The major changes in the law include quicker labour proceedings through
incorporation of the principle of orality; the reorganization and specialization of labour jurisdiction; and the elimination of
cost categorization and the provision of legal assistance free of charge. The Committee welcomes these changes in the law
and notes that the Government has requested technical assistance from the Office in order to implement them.

The Committee recalls that it has been making comments for a number of years on the following matters:

Articles 2 and 4 of the Convention. Registration of trade unions and acquisition of legal personality. In its
previous comments, the Committee recalled the need for Bill No. 13475, in amending section 344 of the Labour Code, to
establish a short specific period during which the administrative authority is required to reach a decision on the
registration of trade unions and after which, in the absence of a decision, legal personality is deemed to have been
obtained. The Government indicates that Bill No. 13475 is at a standstill within the legislative process and that, in any
case, it does not include the abovementioned provision in its content. However, the Government indicates that it will
examine the possibility of including this aspect in the Bill in question or otherwise consider a separate alternative. The
Committee also notes that the CTRN emphasizes in its observations that the legislative cycle of Bill No. 13475 expired on
8 November 2016. The Committee trusts that the Government will take the necessary steps in the near future to
explicitly include the abovementioned time periods in Bill No. 13475 or other legislation and requests the Government
to keep it informed in this respect.

Article 3. Right of organizations to elect their representatives in full freedom. Obligation for the trade union
assembly to appoint the executive board each year (section 346(a) of the Labour Code). The Committee noted in its last
observation that Bill No. 13475 no longer includes a requirement for the executive board to be appointed each year. The
Committee notes that, in relation to this matter too, the Government indicates that Bill No. 13475 is at a standstill within
the legislative process and does not include the abovementioned provision in its content, and that it will examine the
possibility of including this aspect in the Bill or otherwise consider a separate alternative. The Government also reiterates
that in practice the Ministry of Labour guarantees the full autonomy of organizations to determine the periods of office of
their executive committees. The Committee requests the Government once again to take steps to amend section 346(a)
of the Labour Code to bring it into line with the Convention and with the practice followed by the authorities, and to
keep it informed in this respect.

Prohibition on foreigners from holding office or exercising authority in trade unions (article 60(2) of the
Constitution and section 345(e) of the Labour Code). The Committee noted in its last observation that a proposed
constitutional reform had been submitted to the plenary of the Legislative Assembly to resolve the issue. The Committee
notes that the proposed constitutional reform is still active within the Legislative Assembly (legislative file No. 17.804).
The Committee requests the Government to provide information on any further developments regarding the proposed
constitutional reform.

Right of organizations to organize their activities and to formulate their programmes in full freedom. The
Committee previously commented on the requirement to have the support of 60 per cent of persons who work in the
enterprise, workplace or establishment concerned in order to declare strike action (section 373(c) of the Labour Code).
The Committee notes with satisfaction that the Labour Proceedings Reform Act amends the abovementioned section and
replaces it with the provision that, to achieve the minimum support for the strike to be legal: (a) the strike call must be
approved by the general assembly of the union or unions at the enterprise, institution, establishment or workplace
concerned that account, individually or collectively, for 50 per cent of the workers; and (b) in the event that there is no
single union, or no union in combination with others, that accounts for the aforementioned percentage of membership, a
ballot will be held and the strike will be deemed to be approved if at least 35 per cent of all workers at the enterprise have
voted and at least “50 per cent plus one” of the votes cast are in favour of the strike (section 381).

OICICIORCRS)

The Committee also previously commented on the prohibition of the right to strike for “workers engaged in rail,
maritime and air transport enterprises” and “workers engaged in loading and unloading on docks and quays” (section
376(c) of the Labour Code). The Committee had already noted the Government’s indication that the Constitutional
Chamber of the Supreme Court of Justice had declared the strike prohibitions referred to by section 376(a), (b) and (e) of
the Labour Code to be unconstitutional (vote No. 1998-01317). Observing that the Labour Proceedings Reform Act has
not amended section 376 of the Labour Code, the Committee firmly hopes that the Government will take the necessary
steps to amend this provision to remove the prohibition contained in clause (c) and also to ensure the legislation’s
conformity with the abovementioned declaration of unconstitutionality. The Committee requests the Government to
keep it informed in this respect.

The Committee is raising other matters in a request addressed directly to the Government.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1960)

The Committee notes the observations of the International Trade Union Confederation (ITUC), of 1 September
2014, containing allegations of anti-union discrimination. The Committee requests the Government to reply to these
observations. The Committee also notes the observations of the Confederation of Workers Rerum Novarum (CTRN), of
5 September 2016, relating to matters examined in the present observation. The Committee notes the Government’s
replies to the observations of the ITUC and the CTRN of 30 August 2013, relating to matters examined by the Committee
in the present observation. The Committee also notes the Government’s reply to the observations of the National
Federation of Employees of the Social Security System and Fund (UNDECA) of 6 April 2016, referring to various bills on
public employment that are currently under examination by the Legislative Assembly and which prohibit collective
bargaining in the public sector (Bills Nos 19431, 19506 and 19787). The Committee notes the Government’s indication
that trade union rights are not violated by the fact that various bills are currently under examination and discussion by all
sectors of society. The Government adds that it is the beginning of a prudent, sensible and broad process of discussion and
negotiation of issues relating to public employment. The Committee requests the Government to provide information on
developments in this discussion process concerning matters relating to public employment and trusts that in this
framework full account will be taken of the guarantees afforded by the Convention.

The Committee notes that the Bill to reform labour procedures was adopted as Act No. 9343 of 25 January 2016 and
will enter into force in July 2017. Among the general changes introduced by the Act, emphasis may be placed on: more
expeditious labour procedures through the introduction of the principle of oral hearings; the reorganization and
specialization of labour courts; and the provision of free legal assistance as well as the guarantee of due process and the
various types of trade union immunity. The Committee welcomes this legislative development and notes that the
Government has requested the technical assistance of the Office for its implementation.

Articles 1 and 2 of the Convention. Adequate protection against acts of anti-union discrimination and interference.
It its previous comments, the Committee noted that the slowness of procedures in cases of anti-union discrimination
resulted in a period of not less than four years being required to obtain a final court ruling. The Government emphasizes
that one of the most important aspects of the Act to reform labour procedures is that it is intended to accelerate labour
procedures, particularly those relating to acts of anti-union discrimination and interference. The Act provides that workers,
in both the public and private sectors, who enjoy employment stability by virtue of a special protective regime, may have
recourse to the very expeditious procedure envisaged as from section 540 of the amended Labour Code to challenge any
discriminatory measure that violates their protection. The Government emphasizes that this procedure also allows for an
interim ruling to suspend the effects of the act that is challenged and for the worker to be provisionally reinstated in her or
his job with the wages due, before the final ruling is handed down. The Government also emphasizes a series of provisions
intended to increase the effectiveness of protection against anti-union discrimination. The Government indicates in this
respect that the new Act establishes a new system of evidence involving special burdens of proof for the employer when
there is no agreement on certain aspects, such as the reasons for the termination of the contract. The Committee notes that
in its observations the CTRN expresses the hope that the entry into force of the new Act on labour procedures will mean
that in practice trade union immunity becomes a real and objective right. The Committee notes with satisfaction the
amendments introduced by the new Act with the objective of making judicial procedures relating to acts of anti-union
discrimination more expeditious and effective. The Committee requests the Government to provide information on the
impact in practice of the Act, including statistics on the number of cases of discrimination examined, the duration of
the procedures and the type of penalties and compensation ordered.

Article 4. Collective bargaining in the public sector. The Committee recalls that for several years it has been
expressing concern with regard to the frequent use of legal actions for unconstitutionality with a view to challenging the
validity of collective agreements concluded in the public sector. The Committee notes that, in relation to the legal action
for unconstitutionality lodged by the Office of the Comptroller General of the Republic against a collective agreement in
relation to the ceiling for redundancy payments of the Banco Popular y de Desarrollo Comunal (Case No. 2012-17413),
the Government indicated in its communication of April 2014 that the case was still pending. The Committee notes the
Government’s indication that since 2014 a policy has been initiated of reviewing collective agreements to prevent them
being challenged in the courts and of rationalizing and adjusting them through social dialogue to the real fiscal situation of
the country and the policy of austerity. In this regard, the Committee notes Presidential Directive No. 034 of 2015, which
urges directors to promote dialogue with trade unions with a view to achieving a comprehensive review of the clauses of
collective agreements in cases where they are about to expire, with a view to eliminating abusive privileges, while
respecting labour rights. The Government also emphasizes that, in contrast with the previous Regulations on the
negotiation of collective agreements in the public sector of 2001, the new Act to reform labour procedures includes a
chapter on collective bargaining in the public sector in which the personal scope of bargaining is clearly determined, and
the manner specified in which the legality of collective agreements can be challenged. In this regard, the Committee notes
that the Act provides that: trade unions with the largest number of members in each institution, enterprise or subsidiary, in
accordance with section 56 of the Labour Code, are those which may conclude collective agreements; collective
agreements in the public sector may only be declared void by the courts; and their validity may only be challenged in
accordance with the General Act on the public administration. The Committee encourages the Government to continue
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promoting dialogue with trade unions with a view to the adoption of measures to reinforce the right to collective
bargaining in the public sector, including the ratification of Conventions Nos 151 and 154. The Committee requests the
Government to provide information on the impact of the Act to reform labour procedures on judicial challenges to the
clauses of collective agreements and also requests it to provide information on the ruling handed down by the
Constitutional Chamber in Case No. 2012-17413.

Direct agreements with non-unionized workers. In its previous comments, the Committee noted with concern that,
while the number of collective agreements in the private sector was very low, the number of direct agreements with non-
unionized workers was very high. The Committee requested the Government to take measures to give effect to the criteria
set out in ruling No. 12457-2011 (in which the Supreme Court of Justice gave clear priority to collective agreements,
which are recognized under the Constitution, over direct agreements with non-unionized workers) and to intensify the
promotion of collective bargaining with trade unions within the meaning of the Convention. The Committee notes the
various measures adopted by the Government for the promotion of collective bargaining, including capacity-building
activities, seminars and other events. Furthermore, the Committee welcomes the ruling of the Second Chamber of the
Supreme Court of Justice (No. 499-2012) which, in the same way as ruling No. 12457-2011 of the Constitutional
Chamber of the Court, confirms that direct agreements must not undermine the negotiation of collective agreements, and
accordingly the exercise of freedom of association. The Committee notes the statistical data provided by the Government
and observes that there are currently 74 collective agreements in the public sector (covering 134,613 workers), 28 in the
private sector (covering 10,831 workers) and 158 direct agreements in the private sector (covering 42,383 workers). The
total number of trade unions is 291 with 294,583 members, and the total membership rate is 14.5 per cent in 2016. The
Committee notes with concern that the number of collective agreements in the private sector is still very low, and the
number of direct agreements with non-unionized workers is very high. In this regard, the Committee notes the
Government’s reaffirmation of its commitment to promote the right of collective bargaining through capacity-building and
information activities on the scope of collective rights in the context of the application of the new labour legislation. The
Committee recalls that it has always considered that direct bargaining between the enterprise and unorganized groups of
workers, in avoidance of workers’ organizations, where they exist, is not in accordance with the promotion of collective
bargaining, as set out in Article 4 of the Convention. The Committee has also noted that in practice the negotiation of
terms and conditions of employment and work by groups which do not fulfil the guarantees required to be considered
workers’ organizations can be used to undermine the exercise of freedom of association and weaken the existence of
workers’ organizations with the capacity to defend the interests of workers independently through collective bargaining.
In light of the above, the Committee once again requests the Government to take the necessary measures to give effect
to the criteria set out in ruling No. 12457-2011 and to intensify the promotion of collective bargaining with trade
unions within the meaning of the Convention. The Committee hopes to be able to note tangible progress in relation to
the proportion of direct agreements compared to collective agreements in the private sector.

Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1991)

The Committee notes the Government’s detailed information relating to the various programmes and activities
implemented by the Directorate for Labour Affairs, the Ministry of Agriculture and Livestock Farming, and the Institute
of Rural Development to promote and boost the participation of rural workers’ organizations. The Committee notes in
particular that workshops have been held on collective bargaining techniques; that participation in the Rural Development
Boards has been boosted; and that the establishment of associations has been promoted through various means, with the
participation of young persons, women, persons with disabilities and indigenous peoples, promoting chains of production
in agriculture, fishing and non-agricultural activities. The Committee also notes the Government’s indication that cases of
violations of trade union rights in agriculture are duly identified within the Labour Inspection and Case Administration
System (SILAC), which is currently run by the National Directorate for Labour Inspection (DNI). The Committee notes
the statistical information supplied by the Government and observes that in the 2014—16 period, six cases were handled by
the DNI regarding violations of trade union rights in agriculture: five cases involved anti-union harassment and one case
involved temporary suspension of an employment contract. The Committee encourages the Government to continue
taking steps to promote the participation of rural workers’ organizations and requests it to provide information in this
respect.

OICICIORCRS)

Croatia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1991)

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
31 August 2016, of the Union of Autonomous Trade Unions of Croatia (UATUC) and the Independent Trade Unions of
Croatia (WHS), received on 31 August 2016, and of the Association of Croatian Trade Unions (MATICA) received on
14 October 2016. The Committee requests the Government to provide its comments in this respect.

industrial relations

The Committee notes with regret that the Government’s report has not been received. It is therefore bound to repeat
its previous comments.
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Follow-up to the discussion of the Committee on the Application of Standards (International
Labour Conference, 103rd Session, May—June 2014)

The Committee takes due note of the discussion which took place within the Conference Committee in June 2014.

The Committee notes the observations received on 1 September 2014 from ITUC and requests the Government to
provide its comments on the application in practice of the provisions of the Convention.

Article 1 of the Convention. Protection of workers against acts of anti-union discrimination. In its previous comments,
the Committee, referring to allegations of excessive court delays in dealing with cases of anti-union discrimination, had requested
the Government to provide information on the progress made with respect to the measures aimed at improving the efficiency of
the legal protection. The Committee notes from the information provided by the Government to the Conference Committee that:
(1) a comprehensive process of judicial reform has been taking place during the past few years, in the framework of which many
laws have been amended, the courts have been restructured and their territorial distribution modified, and information technology
has been advancing, which resulted in a considerable drop of the number of unresolved cases; and (ii) the Labour Inspectorate
Act was adopted and entered into force on 20 February 2014 and the Inspectorate Unit was established as a separate unit within
the Ministry of Labour and Pension System since 1 January 2014. The Committee requests the Government to continue to
provide details on measures envisaged or taken with a view to accelerating judicial proceedings in cases of anti-union
discrimination, and to provide practical information including statistics concerning the impact of such measures on the length
of the proceedings.

Articles 4 and 6. Promotion of collective bargaining in the public service. In its previous comments, the Committee,
referring to previous allegations made by the Trade Union of State and Local Government Employees of Croatia (SDLSN) that
the Local and Regional Self-Government Wage Act of 19 February 2010 restricts the right of employees of financially weaker
local and regional self-government units to bargain collectively over the wage formation basis, had noted the Government’s
indication that salaries of civil servants in local and regional self-government units are adjusted to salaries of civil servants at
state level and had requested the Government to provide information on the practical application of such adjustment. The
Committee notes from the information provided by the Government to the Conference Committee that: (i) the wage formation
basis for the calculation of pay of employees of all local and regional self-government units, including financially weaker ones, is
determined by collective bargaining (section 9 of the Act); (ii) the wage formation basis in units where aids exceed 10 per cent of
the unit income must not exceed the wage formation basis of civil servants (section 16); and (iii) this restriction ensures that units
which do not have sufficient income for their expenses and rely on aid from the state budget for the salaries of their employees,
cannot increase salaries disproportionally to their income. The Committee recalls that special modalities for collective bargaining
in the public service, in particular as regards wage clauses and other clauses with budgetary implications, are compatible with the
Convention. Noting that the SDLSN criticizes the current system, the Committee invites the Government to initiate a dialogue
with the most representative workers’ organizations in the local and regional self-government units of the public service with
a view to exploring possible improvements to the collective bargaining system on the wage formation basis.

Furthermore, the Committee had noted the allegations that the Act on the Realization of the Government’s Budget of 1993
allowed the Government to modify the substance of collective agreements in the public sector for financial reasons. Recalling
that, in general, a legal provision which allows one party to modify unilaterally the content of signed collective agreements is
contrary to the principles of collective bargaining, the Committee had requested the Government to provide a copy of the relevant
legislative provisions and information on their application in practice. The Committee notes from the information provided by the
Government to the Conference Committee that this law is no longer in force, that it is standard procedure to adopt annually an act
on the realization of the state budget, and that the Act on the Realization of the State Budget of the Republic of Croatia for 2014
was recently adopted but not yet translated into one of the ILO working languages. The Committee requests the Government to
provide a copy of the aforementioned Act and underlines the importance of ensuring that any future Act on the Realization of
the State Budget does not enable the Government to modify the substance of collective agreements in force in the public
service for financial reasons.

With reference to previous allegations of MATICA denouncing the content of the Act on the Criteria for Participation in
Tripartite Bodies and Representativeness for Collective Bargaining of 13 July 2012 (2012 Representativeness Act), the
Committee had expressed the wish to receive any comments the most representative employers’ and workers’ organizations may
wish to make in respect of this matter, so as to enable it to assess the established representativeness criteria. The Committee notes
the Government’s indication that: (i) the contested 2012 Representativeness Act is no longer in force; (ii) a new Act on Trade
Unions’ and Employers’ Associations’ Representativeness (2014 Representativeness Act) was adopted and entered into force on
7 August 2014 as part of a package which included adoption of a new Labour Act; and (iii) the 2014 Representativeness Act was
elaborated in close cooperation and after numerous consultations with all representative social partners including MATICA. The
Committee notes that the Government draws attention to certain developments in the new legislation that seek to address issues
previously raised by MATICA (for example, longer period of extended application of collective agreement after expiry may be
specified by the collective agreement in question; professional unions must fulfil the same general representativeness criteria as
all other unions). With a view to examining the conformity of the 2014 Representativeness Act with the Convention, the
Committee requests the Government to provide copies of it and further information on the relevant provisions and their
application in practice, and expresses the wish that the most representative employers’ and workers’ organizations provide any
views or comments in respect of the new legislation, so as to enable it to assess the newly established representativeness
criteria, and to determine whether the established criteria are shared by the most representative social partners.

Noting the adoption of the new Labour Act in 2014, the Committee invites the Government to provide information on
the provisions giving effect to the Articles of the Convention, and their application in practice.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Cuba

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1952)

The Committee notes the observations of the Independent Trade Union Coalition of Cuba (CSIC), which the

Government does not consider to be a trade union, received on 1 September 2016, which refer to many cases of arrests
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and detentions of trade union members and officials in 2014 and 2015 (revealing their identities and the places of their
arrests or detentions), and also notes the Government’s reply to these observations, describing them as biased and
motivated by ill intent. The Committee recalls that the arrest and detention of trade union members and officials, even for
a short period, for exercising legitimate trade union activities, constitutes a violation of the principles of trade union
freedom enshrined in the Convention. The Committee, trusting that the Government will ensure observance of this
principle, requests it to report on whether official complaints have been lodged relating to the acts referred to by the
CSIC and, if so, whether administrative or judicial investigations and proceedings have been conducted.

The Committee also notes the observations of a general nature of the International Organisation of Employers (IOE)
received on 1 September 2014 and 1 September 2016.

Trade union rights and civil liberties. The Committee recalls that in its previous comments it regretted that the
Government had not provided copies of the court rulings related to the convictions of workers belonging to the
Independent National Confederation of Workers of Cuba (CONIC), the persecution and threats of imprisonment against
delegates of the Light Industry Workers’ Union (SITIL) and the confiscation of equipment and humanitarian aid sent from
abroad to the Single Council of Cuban Workers (CUTC). The Committee recalls that these matters were examined by the
Committee on Freedom of Association in Case No. 2258, in which it emphasized the persistent failure to send the rulings
convicting trade unionists and to follow up on its recommendation to initiate a thorough investigation into the allegations
relating to the CONIC. The Committee notes that, in its report, the Government reiterates that the trade unionists referred
to were sentenced for committing offences duly specified in law, and it cannot be claimed, therefore, that the Convention
has been violated. The Committee once again requests the Government to provide copies of the rulings in question.

Legislative matters. The Committee notes the adoption of Act No. 116 of 2013, issuing the new Labour Code as
well as Decree No. 236, issuing the regulations of the Labour Code. The Committee notes that Chapter II of the Labour
Code regulates trade unions and provides that workers have the right to organize voluntarily and to establish trade unions,
in conformity with the unitary foundational principles, and their statutes and rules, which shall be considered and
approved democratically, and shall be in accordance with the law.

Articles 2, 5 and 6. Trade union monopoly set out in law. With regard to the comments it has been making for
many years on the need to remove the reference to the Confederation of Workers of Cuba (CTC) from sections 15 and 16
of the Labour Code, the Committee notes with satisfaction that the new Code contains no specific reference to any trade
union.

Article 3. Right of organizations to organize their activities and formulate their programmes. The Committee
recalls that it has been referring for years to the absence of explicit recognition of the right to strike in the legislation and
the prohibition of its exercise in practice. The Committee notes that the new Labour Code again contains no provisions
explicitly recognizing the right to strike. The Committee notes the Government’s reiteration that there is no provision in
law which prohibits the right to strike, nor does criminal law establish any penalties for the exercise of such rights. The
Committee recalls that the Convention does not require the adoption of legal provisions to regulate the right to strike
provided that this right, which is an expression of trade unions’ rights to freely organize their activities for the legitimate
defence of the interests of their members, may be exercised in practice without organizations and participants being at risk
of the imposition of penalties. The Committee requests the Government to provide information on measures taken or
envisaged to ensure that no one suffers discrimination or prejudice in their employment for having peacefully
exercised the right to strike, and also requests it to provide information on the exercise of this right in practice,
including the number and nature of strikes called since 1 January 2016 and any administrative or judicial
investigations or procedures initiated or conducted in relation to the strikes.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the observations of the Independent Trade Union Coalition of Cuba (CSIC), received on
1 September 2016, which refer to the impossibility of individual or collective bargaining in the Mariel Special
Development Zone (ZEDM) as set out in Act No. 118 on foreign investment of 29 March 2014 and the decrees
establishing and regulating that ZEDM. The Committee notes that, in reply to these observations, the Government
indicates that ZEDM workers have the right, in the same way as other Cuban workers in other areas, to join a trade union
and to collective bargaining, and that they exercise those rights fully. The Government adds that trade union organizations
have existed since the creation of the Zone, at all levels grouped into chapters, intermediate level organizations and a
general organization in the various economic branches, which address the workers’ claims and actively participate in
collective bargaining. There are also collective labour agreements and disciplinary rules, which are reviewed and
approved in workers’ meetings. In addition, the labour justice bodies are established. The Government adds that these
entities are not excluded from the scope of labour inspection. The Committee requests the Government to provide
examples of collective agreements concluded in the ZEDM.

OICICIORCRS)

The Committee welcomes the adoption of Act No. 116 of 2013, containing the new Labour Code, and Decree
No. 236, containing the regulations of the Labour Code.
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Article 4 of the Convention. Promotion of collective bargaining. The Committee recalls that for several years it
has been referring to the need either to repeal or to amend various provisions of Legislative Decree No. 229 of 1 April
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2009 on collective labour agreements to bring them into line with the Convention. The Committee notes with satisfaction
that, according to the Government, with the entry into force of the new Labour Code, Legislative Decree No. 229 and its
regulations, and Resolution No. 78 of 25 November 2008 of the Ministry of Labour were repealed. The Committee notes
that chapter XIV of the new Labour Code contains provisions on collective labour agreements and notes that, with respect
to the comments it has been making for some years:

—  section 187 of the new Labour Code provides that in the case of disputes which arise during the process of the
formulation, amendment or revision of a collective labour agreement, or concerning the interpretation of its
provisions or failure to comply with its clauses, the parties may agree, after the conciliation procedure has been
exhausted, to submit the case for arbitration. The Government indicates that, therefore, arbitration is not binding but
is instead an agreement between the parties;

—  the new Labour Code does not contain references to specific trade unions;

—  the new Labour Code does not contain any reference to the National Labour Inspection Office as responsible for
approving the conclusion of collective labour agreements.

In addition, the Committee notes that the regulations of the Labour Code provide that disputes between parties may
be referred to the National Labour Inspection Office for arbitration. In this respect, the Government indicates that the
Office has not settled any disputes of this kind.

The Committee also notes that, according to the Government, prior to the entry into force of the new Labour Code, a
number of training sessions were conducted on collective bargaining and that, as a result of those, some 7,000 collective
labour agreements were adopted. The Committee notes that collective labour agreements in the country cover around
3 million public employees. The Committee requests the Government to provide information on the number of
collective agreements signed in the country, indicating the sectors and the number of workers covered.

Democratic Republic of the Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
31 August 2014 and 31 August 2016. The Committee requests the Government to provide its comments in this regard.
The Committee also notes the observations of the International Organisation of Employers (IOE), received on
1 September 2014 and 1 September 2016, which are of a general nature.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

The Committee notes the comments dated 30 August 2013 from the International Trade Union Confederation (ITUC)
concerning the application of the Convention, particularly those reporting acts of interference during the 2013 trade union
elections in the education sector. The Committee requests the Government to send its observations on this matter.

Articles 2 and 5 of the Convention. Right to organize in the public service. In its previous comments, the Committee
asked the Government to take the necessary steps to ensure that the reform of the public administration and the revision of the
conditions of service of career members of the public service enable the guarantees enshrined in the Convention to be afforded to
all state employees. The Committee notes the Government’s indication that the reform is still in progress but that the 2013
version of the draft revised conditions of service of career members of the public service has just been approved by the general
secretaries of the public administration and will shortly be submitted to Parliament for adoption. The Committee firmly trusts
that the Government will provide information in its next report on the adoption of new conditions of service of career
members of the public service which secure the rights laid down in the Convention to all state employees.

Furthermore, the Committee previously asked the Government to specify the instrument that safeguards the trade union
rights of magistrates. The Committee notes that the Government reiterates that the freedom of association of magistrates is
recognized under the provisional Order of 1996 and that magistrates’ trade unions exist. The Committee hopes that, as part of
the reform of the public administration, provisions will be adopted that explicitly secure to magistrates the rights laid down in
the Convention.

Article 3. Right of foreign workers to hold trade union office. The Committee previously asked the Government to
amend section 241 of the Labour Code, which requires a 20-year residence period as a condition of eligibility for a person to be
entrusted with the administration and management of a trade union organization. The Committee notes the indication that the
matter was discussed at the 30th meeting of the National Labour Council and that on this occasion the tripartite constituents did
not approve the Committee’s recommendations. Recalling that national legislation should allow foreign workers to take up
trade union office, at least after a reasonable period of residence in the host country (see 2012 General Survey on the
fundamental Conventions, paragraph 103), the Committee requests the Government to amend section 214 of the Labour Code
taking account of the principle recalled above.

The Committee is raising other matters in a request addressed directly to the Government.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1969)

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
31 August 2014 and 31 August 2016. The Committee requests the Government to provide its comments in this regard.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Article 2 of the Convention. Protection against acts of interference. The Committee pointed out previously that although
section 235 of the Labour Code prohibits all acts of interference by organizations of employers and workers in each other’s
affairs, section 236 provides that acts of interference must be defined more precisely in an order. The Committee requested the
Government to indicate any new developments regarding the adoption of such an order. Noting the information that the order
defining acts of interference has not as yet been adopted, the Committee urges the Government to take the necessary measures
to this end promptly and hopes that in its next report, the Government will indicate that concrete progress has been made in
this regard, in particular that the acts specified in Article 2 of the Convention will be included in the definition.

Article 6. Collective bargaining in the public sector. In its previous comments, the Committee took note of various
agreements concluded by the administration and the unions representing public employees not engaged in the administration of
the State. It concluded that, in practice, wage bargaining and agreements exist in the public sector. However, having noted that
section 1 of the Labour Code expressly excludes from the Code permanent officials of the state public services governed by the
general conditions of service and permanent employees and officials of state public services governed by specific conditions of
service, the Committee requested the Government to take steps to ensure that the national legislation clearly guarantees the right
to collective bargaining of all public servants not engaged in the administration of the State, as provided in Articles 4 and 6 of the
Convention. The Committee notes that the Government merely repeats that there are mechanisms for collective bargaining
between public sector unions and the administration, such as the joint committee. The Committee is bound to repeat its request
to the Government to establish expressly in the national legislation, for example as part of the public administration reform
under way, the right to collective bargaining of all public servants not engaged in the administration of the State. Meanwhile,
it requests the Government to provide information on all negotiations held in the joint committee.

The Committee is raising other matters in a request addressed directly to the Government.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Denmark

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1955)

The Committee notes the observations from the Danish Confederation of Trade Unions (LO) received on 27 August
2014, 26 August 2015 and its 2016 observations submitted with the Government’s report, as well as the Government’s
comments on the 2014 and 2016 LO observations.

Article 4 of the Convention. Right to free and voluntary collective bargaining. In its previous comment, the
Committee observed that section 10 of the Act on the Danish International Register of Shipping (DIS Act) continued to
have the effect of limiting the scope of collective agreements concluded by Danish trade unions to seafarers on ships
registered in the Danish International Ship Register (DIS) who were Danish or equated residents and of restricting the
activities of Danish trade unions by prohibiting them from representing, in the collective bargaining process, those of their
members who were not considered as residents in Denmark. It requested the Government to make every effort to ensure
full respect of the principles of free and voluntary collective bargaining so that Danish trade unions could freely represent
in the collective bargaining process all their members — Danish or equated residents and non-residents — working on ships
sailing under the Danish flag, and that collective agreements concluded by Danish trade unions could cover all their
members working on ships sailing under the Danish flag regardless of residence. The Committee invited the Government
to engage in a tripartite national dialogue with the relevant workers’ and employers’ organizations on the DIS Act so as to
find a mutually satisfactory way forward.

OICICIORCRS)

The Committee notes the Government’s indication that there has been far-reaching involvement in acting upon the
Committee’s comments, in particular that: (i) the Government met with the LO, the Danish Metal Workers’ Union
(DMWU) and the United Federation of Danish Workers (3F) in order to explore the possibilities of holding a tripartite
dialogue; (ii) the LO proposed an amendment to section 10 of the DIS Act in order to grant powers to Danish workers’
organizations to negotiate collective agreements at international level for seafarers not resident in Denmark but working
on board DIS ships and to ensure that collective agreements and Danish wage levels cover all EU/EEA citizens working
on board DIS ships; (iii) the Danish Shipowners Association (DSA) expressed a willingness to enter into further
constructive dialogue but was concerned about the consequences of the LO’s proposal on Denmark’s competitiveness in
the global maritime market; (iv) the DSA and the DMWU established a joint working group in the Contact Committee
under the Danish International Ship Register Main Agreement (DIS Main Agreement), which stated that there was a
formal disagreement in relation to section 10(2) and (3) of the DIS Act but that, in practice, challenges were solved
pragmatically through close dialogue and good cooperation between the parties and that Danish trade unions contributed
to negotiations and conclusion of collective agreements between Danish shipowners and foreign trade unions; and
(v) hoping that the parties to the shipping sector would find common solutions on the matter, the Government welcomed
the DSA-DMWU initiative as a way to securing mutually satisfactory employment conditions on DIS ships, which is a
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prerequisite for any discussion on any possible amendment of section 10 of the DIS Act. In this regard, the Committee
notes the LO’s statement that although it had requested to initiate tripartite negotiations at least on ten occasions, no
significant progress has been made on the matter and that neither the bilateral dialogue between the DMWU and the
Danish Maritime Authority nor the joint working group included the LO or the 3F in the dialogue. Claiming that the
tripartite dialogue should not be limited to the parties of the shipping sector, the LO calls on the Government to initiate
actual dialogue on section 10 of the DIS Act, which differentiates between the negotiating powers of Danish and foreign
trade unions and thus creates a legal vacuum in terms of collective bargaining, with all parties from the workers’
organizations with a view to bringing it in accordance with ILO Conventions.

While taking due note of the information and materials provided by the Government, including the establishment of
a working group on the discussion of the existing disagreement on section 10 of the DIS Act, the Committee observes that
several social partners were not involved in the working group and that no significant progress has been made towards
addressing the legislative aspect of the matter. As a consequence, section 10 of the DIS Act still has the effect of limiting
the scope of collective agreements concluded by Danish trade unions to seafarers on DIS ships who are Danish or equated
residents and of restricting the activities of Danish trade unions by prohibiting them from representing, in the collective
bargaining process, those of their members who are not considered as residents in Denmark. In this regard, the Committee
recalls that the Committee on Freedom of Association had previously considered that section 10(2) and (3) of the DIS Act
constituted interference in the seafarers’ right to voluntary collective bargaining and amounted to government interference
in the free functioning of organizations in the defence of their members’ interests (see 262nd Report, Case No. 1470,
paragraph 78). The Committee, therefore, requests the Government to continue to make every effort to ensure full
respect of the principles of free and voluntary collective bargaining so that Danish trade unions may freely represent in
the collective bargaining process all their members — Danish or equated residents, as well as non-residents — working
on ships sailing under the Danish flag, and that collective agreements concluded by Danish trade unions may cover all
their members working on ships sailing under the Danish flag regardless of residence. The Committee requests the
Government to engage in a tripartite national dialogue and to take the necessary measures to enable all the relevant
workers’ and employers’ organizations to participate therein, if they so wish, so as to find a mutually satisfactory way
forward, and to indicate in its next report its outcome and any contemplated measures.

Djibouti
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1978)

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

The Committee takes note of the observations made by the International Trade Union Confederation (ITUC) in a
communication received on 1 September 2014 as regards the continuing acts of intimidation and repression against the Labour
Union of Djibouti (UDT) and the General Union of Djibouti Workers (UGTD). The Committee notes the Government’s reply
which, in the main, denies the allegations. The Committee takes note of the observations submitted by the International
Organisation of Employers (IOE) on 1 September 2014.

Article 3 of the Convention. Right of workers’ organizations to organize their administration and activities in full
freedom. The Committee particularly notes with deep concern the ITUC’s allegations that Mr Adan Mohamed Abdou,
Secretary-General of the UDT, who was supposed to attend the 103rd Session of the International Labour Conference (May—June
2014) as an ITUC observer, was arrested at Djibouti airport and had his travel documents and luggage confiscated. In this respect,
the Committee notes that the Credentials Committee also expressed its deep concern at the arrest of Mr Mohamed Abdou at
Djibouti airport and observed that the incident seemed to confirm that the harassment suffered by the UDT had not ceased
(second report of the Credentials Committee, International Labour Conference, 103rd Session, Geneva, May—June 2014,
paragraph 18). The Committee notes that, in its reply, the Government merely indicates that it does not recognize Mr Mohamed
Abdou’s status as a Worker representative because he is a duly elected Member of Parliament. The Government states that the
legislation of Djibouti forbids a political leader from holding a trade union position. The Committee recalls that it already
pointed out in its 2011 observation that the confiscation of Mr Mohamed Abdou’s travel documents by the authorities, in
December 2010, had prevented him from fulfilling his commitments of representation at both regional and international
levels. Deploring this new restriction by the authorities on Mr Mohamed Abdou’s freedom of movement, the Committee
requests the Government to provide a copy of the specific legislation or other legal basis for forbidding him to leave the
country, which prevented him from attending the International Labour Conference in May—June 2014 and to respect fully the
rights guaranteed by the Convention.

Legislative issues. The Committee recalls that its comments have focused, for many years, on the need to take measures
to amend the following legislative provisions:

- section 5 of the Act on Associations, which requires organizations to obtain authorization prior to their establishment as
trade unions; and

- section 23 of Decree No. 83-099/PR/FP of 10 September 1983, which confers upon the President of the Republic broad
powers to requisition public servants.

The Committee trusts that the Government will indicate in its next report specific progress in this regard.
The Committee is raising other matters in a request addressed directly to the Government.
The Commiittee hopes that the Government will make every effort to take the necessary action in the near future.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1978)

The Committee had previously noted the observations jointly submitted by Education International (EI), the Trade
Union of Middle and High School Teachers of Djibouti (SPCLD) and the Trade Union of Primary School Teachers (SEP)
in a communication received on 10 September 2014 which denounced the harassment, arbitrary transfers and dismissals of
teachers belonging to a trade union. The Committee also took note of the Government’s reply denying these allegations.
Recalling that EI and the SEP submitted a complaint on the same allegations to the Committee on Freedom of
Association in February 2014, the Committee refers to the recommendations formulated in March 2015 by the
Committee on Freedom of Association concerning this case (Case No. 3058, 374th Report) and urges the Government
to implement these recommendations.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.
Articles 1 and 2 of the Convention. Protection against acts of anti-union discrimination and interference. The
Committee notes the observations submitted by the International Trade Union Confederation (ITUC) on 1 September 2014
concerning persistent acts of anti-union discrimination, including dismissals, against members of the Labour Union of Djibouti
(UDT) and the General Union of Djibouti Workers (UGTD). The Committee notes that the Government’s reply, in the main,
denies the allegations.

In general, the Committee notes with concern that some trade union organizations are still finding it difficult to exercise
their trade union activities without interference. Recalling the obligation under the Convention to guarantee that workers enjoy
adequate protection against acts of anti-union discrimination (Article 1 of the Convention) and to ensure that workers’ and
employers’ organizations enjoy adequate protection against any acts of interference (Article 2), the Committee firmly requests
the Government to take all necessary measures to ensure the full respect of these obligations for all the trade union
organizations operating in the country.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Dominican Republic

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

In its previous comments, the Committee noted the 2013 observations of the International Trade Union
Confederation (ITUC) alleging acts of violence and threats against trade union leaders. In this respect, the Committee
notes the Government’s statement that the Ministry of Labour is undertaking labour inspections and promoting dialogue
and mediation, thereby effectively protecting freedom of association and the right to organize. The Committee requests
the Government to indicate whether investigations have been carried out into the alleged acts of violence and threats
and to inform it of the outcome thereof and of any measures taken in this respect. The Committee also notes the
observations of the ITUC received on 1 September 2016 referring to legislative matters raised in the present observation
and allegations of intimidation, arrest and dismissal of trade union members and leaders. In this respect, the Committee
notes the Government’s indication that the occurrences referred to by the ITUC will be discussed in the Roundtable on
Matters relating to International Labour Standards established by tripartite agreement, as referred to by the Committee in
the present observation. The Committee further notes the observations of the National Confederation of Trade Union
Unity (CNUS), the Autonomous Confederation of Workers’ Unions (CASC) and the National Confederation of
Dominican Workers (CNTD), received on 19 September 2016, concerning legislative matters raised in the present
observation and practical difficulties for trade unions in obtaining legal personality. The Committee requests the
Government to send its comments on this last point.

OICICIORCRS)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2016, which are of a general nature.

The Committee recalls that for a number of years it has been asking the Government to take the necessary steps to
amend the following legislative provisions which are not in conformity with Articles 2, 3 and 5 of the Convention:

— section 84(I) of the Regulations adopted under the Civil Service and Administrative Careers Act (Decree No. 523-
09), which maintains the requirement to affiliate at least 40 per cent of the total number of employees enjoying the
right to organize in the institution concerned, in order to be able to establish an organization of civil servants;

- section 407(3) of the Labour Code, which requires at least 51 per cent of workers’ votes in the enterprise in order to
call a strike; and

- section 383 of the Labour Code, which requires federations to obtain the votes of two-thirds of their members to be
able to establish confederations.

The Committee notes the Government’s statement that the Commission for Reviewing and Updating the Labour
Code, which was established in 2013, is still engaged in discussions and consultations on the amendments proposed by the
Committee. The Government also states that the amendments proposed by the Committee were discussed in the Labour
Advisory Committee and, as a result of the discussions, a tripartite agreement was signed on 1 July 2016 concerning the
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establishment of a Roundtable on Matters relating to International Labour Standards, the main objective of which is to
ensure observance of the aforementioned standards. The Committee welcomes the adoption of the tripartite agreement and
observes that the regulations governing the Roundtable are currently being drawn up with ILO technical assistance, and
that the Roundtable will meet at least on a quarterly basis to discuss the observations made by the Committee, to analyse
and discuss the application of ratified Conventions, and to draw up the reports to be sent to the ILO supervisory bodies.
While welcoming the tripartite agreement concluded in July 2016, the Committee hopes that the Committee’s
comments, including those relating to the Civil Service and Administrative Careers Act, as well as the Labour Code,
will be taken into account in the discussions to be held in the Roundtable on Matters relating to International Labour
Standards, and that measures will be taken to bring law and practice into full conformity with the Convention. The
Committee requests the Government to keep it informed of any developments in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1953)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
7 September 2016, and the observations of the National Confederation of Trade Union Unity (CNUS), the Autonomous
Confederation of Workers” Unions (CASC) and the National Confederation of Dominican Workers (CNTD), received on
19 September 2016, concerning legislative matters raised in the present observation and allegations of anti-union
dismissals. The Committee notes the Government’s indication that the occurrences referred to by the ITUC will be
discussed in the Roundtable on Matters relating to International Labour Standards established by tripartite agreement, as
referred to by the Committee in the present observation. The Committee requests the Government to send its comments
on the aforementioned allegations. The Committee also requests the Government once again to conduct investigations
into the allegations of anti-union discrimination referred to by the CNUS, CASC and ITUC in 2013 and to provide
information on the outcome thereof and on any measures taken in this respect.

The Committee notes that a tripartite agreement was signed on 1 July 2016 concerning the establishment of a
roundtable on matters relating to international labour standards, the main objective of which is to ensure observance of the
aforementioned standards. The Committee welcomes the adoption of the agreement and observes that the regulations
governing the roundtable are currently being drawn up with the technical assistance of the Office, and that the roundtable
will meet at least on a quarterly basis to discuss the observations made by the Committee, to analyse and discuss the
application of ratified Conventions, and to draw up the reports to be sent to the ILO supervisory bodies. The Committee
trusts that the matters raised in the present observation will be taken into account in the discussions to be held in the
abovementioned roundtable.

Application of the Convention in the private sector

Articles 1 and 2 of the Convention. Lack of effective penalties for acts of anti-union discrimination and
interference. Length of proceedings in the event of violation of trade union rights. In its previous observation, the
Committee noted the establishment of the Commission for Reviewing and Updating the Labour Code and again requested
the Government to adopt, in consultation with the most representative employers’ and workers’ organizations, the
necessary procedural and substantive reforms to enable the effective and rapid application of dissuasive penalties against
acts of anti-union discrimination and interference. The Committee had also noted with concern that the CNUS and the
CASC stated in their observations that the application in practice of the penalties envisaged in sections 720 and 721 of the
Labour Code (fines ranging from seven to 12 monthly minimum wage equivalents) by justices of the peace was giving
rise to difficulties in proceedings and was preventing adequate penalties from being imposed. The Committee notes the
Government’s indication that although the Commission for Reviewing and Updating the Labour Code is still holding
consultations and discussions on the amendments to be made to the Code, the application in practice of the penalties
envisaged in sections 720 and 721 of the Labour Code comes within the sphere of competence of the magistrates’ courts,
and so this is actually a matter for the courts, irrespective of the efforts of the Ministry of Labour. Recalling its previous
comments and taking account of the repeated trade union observations alleging unresolved cases of anti-union
discrimination, the Committee expresses the firm hope that the necessary procedural and substantive reforms will be
adopted to enable the effective and rapid application of penalties as a deterrent against acts of anti-union
discrimination and interference. The Committee requests the Government to keep it informed of any developments in
this respect. It also requests the Government once again to send statistics concerning the length of judicial proceedings
relating to anti-union acts and to provide information on the application of penalties in practice, and on the deterrent
effect thereof (amount of fines imposed and number of enterprises concerned).

Article 4. Promotion of collective bargaining. Majorities required for collective bargaining. For many years,
with a view to ensuring that the national legislation contributes to the promotion of collective bargaining, the Committee
has been referring to the need to amend sections 109 and 110 of the Labour Code, which stipulate that, in order to engage
in collective bargaining, a trade union must represent an absolute majority of the workers in an enterprise or a branch of
activity. The Committee considers that minority trade unions should be able to group together to achieve such a majority
or at least have the possibility of engaging in collective bargaining on behalf of their own members. The Committee notes
the lack of reply from the Government on this point and hopes that its comments will be taken into account regarding
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the need to amend sections 109 and 110 of the Labour Code in order to bring the legislation into full conformity with
the Convention. The Committee requests the Government to keep it informed of any developments in this respect.

Right to collective bargaining in practice. The Committee notes the copies of a number of collective agreements
concluded in 2013 and 2014 which the Government has attached to its report. The Committee requests the Government to
provide statistics including data on the total number of collective agreements in force in the country, indicating the
sectors and number of workers covered. It also requests the Government to provide information on the measures taken
to further encourage and promote collective bargaining and to report on their impact.

Application of the Convention in the public service

Articles 1, 2 and 6. Protection of public servants not engaged in the administration of the State against acts of anti-
union discrimination and interference. In its previous comments, the Committee expressed the hope that the protection
against anti-union discrimination established in the Public Service Act (No. 41-08), which only covers a union’s founders
and a number of its leaders, would be extended to any form of discrimination based on union membership or participation
in lawful union activities. The Committee also requested the Government to secure specific protection for associations of
public servants from acts of interference by the employer and to establish sufficiently dissuasive penalties against such
acts of discrimination and interference within the public service. The Committee notes the Government’s indication that,
although it is true that Act No. 41-08 does not refer expressly to acts of interference by the employer, it is equally true that
section 67 of the aforementioned Act recognizes the right of public servants to organize under the terms of that Act “in
accordance with the provisions of the National Constitution”, section 62(4) of which establishes in turn that unionization
is “free and democratic”. While duly noting the Government’s indications, the Committee again requests the
Government to take the necessary steps to ensure that public servants not engaged in the administration of the State
fully enjoy the abovementioned protection, and to provide information on any developments in this respect.

Articles 4 and 6. Right to collective bargaining of public servants not engaged in the administration of the State.
In its previous comments, noting that there was no reference to collective bargaining in the Public Service Act (No. 41-08)
or its implementing regulations, the Committee invited the Government to take measures, in consultation with the most
representative employers’ and workers’ organizations, to secure recognition in law of the right to collective bargaining of
public servants not engaged in the administration of the State. In view of the Government’s lack of reply with regard to
this point, the Committee again expresses the hope that the Government will take the necessary measures in the near
future to secure recognition in law of the right to collective bargaining of public servants who are not engaged in the
administration of the State and reminds it that it may avail itself of technical assistance of the Office if it so wishes. The
Committee requests the Government to provide information on any developments in this respect.

Ecuador

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee notes the joint observations of the National Federation of Education Workers (UNE) and Public
Services International (PSI), received on 1 September 2016, and the joint observations of the UNE and Education
International (EI), received on 7 September 2016, with both trade union communications referring to matters examined in
the present observation and the corresponding direct request. The Committee also notes that, in the context of their
observations on the Right to Organise and Collective Bargaining Convention, 1949 (No. 98), received on 1 September
2016, the above organizations report police violence in the context of a peaceful demonstration accompanying the
adoption on 3 December 2015 of amendments to the national Constitution, and the arbitrary detention of 21 persons,
including the President of the Confederation of Workers of Ecuador, Edgar Sarango. The Committee expresses concern at
these allegations and requests the Government to send its comments in this regard.

OICICIORCRS)

The Committee also notes the observations of the National Federation of Chambers of Industries of Ecuador,
received on 2 September 2016, which also refer to matters examined in the present observation and in the corresponding
direct request. The Committee finally notes the observations of the International Organisation of Employers (IOE),
received on 1 September 2016, which are of a general nature.

The Committee notes the Government’s comments in reply to the joint observations of 2015 of the UNE, Public
Services International (PSI) and the United Front of Workers (FUT). With reference to the complaint concerning the
active role of the Government in the establishment of the National Confederation of Public Sector Workers, the United
Central Workers’ Organization and the Primary Teachers’ Network, the Committee notes the Government’s indication
that: (i) the State promotes the creation of all types of associations or organizations without favouritism or interference;
(i1) it plays an active role in simplifying the procedures for the establishment and registration of labour organizations; and
(iii) the Primary Teachers’ Network is not a labour or trade union organization, but an educational organization. With
regard to the situation of Mery Zamora, former President of the UNE who, according to these trade unions, was subject to
criminal persecution by the public authorities, the Committee notes the Government’s indication that Mery Zamora was
found innocent by the judicial system.
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Application of the Convention in the public sector

Article 2 of the Convention. Right of workers to establish organizations of their own choosing without previous
authorization. Impossibility of establishing more than one trade union in state bodies. In its previous comments, the
Committee examined article 326(9) of the Constitution, which provides that for all purposes relating to industrial relations
in state institutions, workers shall be represented by a single organization. Having taken due note of the Government’s
indication that other provisions of the Constitution (article 326(7)) and of laws do recognize the right of workers in the
public sector, without distinction whatsoever, to establish organizations of their own choosing, the Committee requested
the Government to take measures to amend article 326(9) of the Constitution so as to bring it into conformity with
Article 2 of the Convention and with the provisions of Ecuadorian legislation referred to above. The Committee notes the
Government’s indication in its latest report that the objective of article 326(9) of the Constitution is to prevent the
disorganized proliferation of labour organizations. The Committee also notes that the PSI and the UNE provide with their
observations the text of the Bill to amend the legislation governing the public sector, which is currently under examination
by the National Assembly. The Committee notes that the Bill provides that, for the purposes of the exercise of their right
to organize, in light of article 326(9) of the Constitution, public servants shall be represented by a “committee of public
servants” (CPS), the members of which shall represent at least half plus one of all public servants in the same institution.
The Committee observes that: (i) under the terms of the Bill, the CPS would have all the characteristics of a workers’
organization, with members, statutes and an executive board; (ii) the CPS would have all the attributes to promote and
defend the collective interests of public servants recognized in the Bill (especially the right to social dialogue and the right
to strike); (iii) the Bill does not envisage other forms of organization through which public servants could collectively
defend their interests and exercise the collective rights referred to above; and (iv) in view of the need to include half plus
one of all public servants, there could only be one CPS for each institution. The Committee recalls that, under the terms of
Article 2 of the Convention, workers, whether in the public or private sector, must be able to establish the organizations of
their own choosing. In light of the above, the monopoly of organization imposed by the law, whether directly or indirectly,
is contrary to the provisions of the Convention, and trade union pluralism should be possible at all times. The Committee
therefore urges the Government to take the necessary measures immediately to ensure that, in accordance with
Article 2 of the Convention, both the Constitution and the legislation fully respect the right of public servants to
establish the organizations of their own choosing for the collective defence of their interests. The Committee requests
the Government to provide information on this subject.

Articles 2, 3 and 4. Registration of associations of public servants and their officers. Prohibition of the
administrative dissolution of such associations.

Regulations on the operation of the unified information system for social and citizens’ organizations (Executive
Decree No. 16 of 20 June 2013, as amended by Decree No. 739 of 12 August 2015). In its previous direct request, the
Committee observed that Executive Decree No. 16 envisaged broad grounds for administrative dissolution, such as
engaging in party political activities (reserved for political parties and movements registered with the National Electoral
Board), activities interfering in public policies which prejudice the internal or external security of the State, and activities
jeopardizing public peace (section 26(7) of the Decree). The Committee requested the Government to provide information
on the applicability of these grounds for administrative dissolution to occupational organizations of public servants and to
workers’ trade unions governed by the Labour Code. The Committee notes the Government’s indication that:
(i) Executive Decree No. 16, as amended by Decree No. 739, only applies to social and citizens’ organizations self-
defined as such, and is not therefore applicable to labour organizations; (ii) the labour legislation in Ecuador establishes a
complex procedure for the dissolution of labour organizations, which may be requested by their members, but not at all by
the State, or by employers in the private sector; and (iii) associations (of public servants) such as the UNE, which were not
registered by the Ministry of Labour, but by the Ministry of Education, are not labour organizations governed by the
Labour Code and are therefore covered by the provisions of Executive Decrees Nos 16 and 739.

In this regard, in light of Article 10 of the Convention, the Committee recalls that, in so far as occupational
associations of public servants have the objective of furthering the economic and social interests of their members,
irrespective of their classification or legal regulation under the terms of the national law, they are fully protected by the
guarantees of the Convention. The Committee recalls in particular that the defence of the interests of their members
requires associations of public servants to be able to express their views on the Government’s economic and social policy,
and that Article 4 prohibits dissolution or suspension by administrative authority. In light of the above, the Committee
urges the Government to adopt the necessary reforms so that occupational associations of public servants are not
subject to grounds for dissolution which prevent them from exercising in full their mandate of defending the interests
of their members, and are not subject to administrative dissolution or suspension. The Committee requests the
Government to provide information on this subject.

Administrative dissolution of the UNE. In its previous comments, the Committee requested the Government to
register the new executive committee of the UNE. In this regard, the Committee notes the observations of the UNE, EI
and PSI alleging that: (i) in view of the continued refusal of the authorities to register the executive committee of the
UNE, the teachers of the country took the initiative of convening an extraordinary congress on 14 May 2016 to start from
zero the process of registering their executive committee; (ii) in July 2016, the Sub-secretariat for Education of the
Metropolitan District of Quito, under the terms of Executive Decree No. 16, initiated the process of the administrative
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dissolution of the UNE; (iii) the Sub-secretariat for Education of the Metropolitan District of Quito declared the
dissolution of the UNE in a resolution of 18 August 2016; and (iv) with a view to initiating the process of liquidating the
assets of the UNE, the National Police of Ecuador raided and took over the trade union headquarters of the UNE in the
cities of Guayaquil and Quito on 29 August 2016. The Committee also notes the Government’s indication that: (i) the
UNE had been requested since 23 December 2013 to comply with a list of six requirements set out both in the regulations
that are in force and in its own statutes; and (ii) the convocation of an extraordinary congress by a number of members of
the social organization, who did not have the power to do so, to elect the members of its executive committee is in
violation of the provisions of Executive Decree No. 16, as well as clause 18 of the statutes of the organization. Finally, the
Committee notes that, in a joint communication of 27 September 2016, the United Nations Special Rapporteur on the
rights to freedom of peaceful assembly and of association, the United Nations Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression and the United Nations Special Rapporteur on the situation of
human rights defenders condemned the use of the national legislation in Ecuador to dissolve the UNE. In light of the
above, the Committee is bound to recall once again that the election of the officers of workers’ organizations, which
include professional associations of public servants, is an internal matter in which the administrative authorities should not
interfere and that the administrative dissolution of workers’ organizations constitutes a serious violation of the
Convention. The Committee expresses its deep concern at the administrative dissolution of the UNE and urges the
Government to take all necessary measures on an urgent basis to revoke that decision so that the UNE can immediately
exercise its activities once again. The Committee requests the Government to report on any progress in this regard.

Article 3. Right of workers’ organizations and of associations of public servants to organize their activities and to
formulate their programmes. Prison sentences for the stoppage or obstruction of public services. In its previous
comments, the Committee urged the Government to take the necessary measures to amend section 346 of the Basic
Comprehensive Penal Code so as not to impose penal sanctions on workers engaged in a peaceful strike. In this regard, the
Committee notes the Government’s indication that: (i) the prohibition set out in this section refers to the illegal and
unlawful interruption of a public service outside the procedures governing the exercise of the right to strike; (ii) the
objective of the penal provision is to safeguard the right of citizens to have access to public services without any
limitation; and (iii) there is a process to be followed to call a strike in the public sector, and the labour legislation
determines a system of minimum services to be provided. Recalling that no penal sanctions should be imposed for the
peaceful participation in a strike and that such sanctions should only be permissible where violence is committed
against persons or property, or other serious violations of penal law, the Committee once again urges the Government
to take the necessary measures to amend section 346 of the Basic Comprehensive Penal Code as indicated above and to
report any developments in this regard.

Application of the Convention in the private sector

Article 2. Excessive number of workers (30) required for the establishment of workers’ associations, enterprise
committees or assemblies for the organization of enterprise committees. The Committee recalls that, since the legislative
reform of 1985, which increased the minimum number of members required from 15 to 30, it has been requesting the
Government to reduce the minimum number of workers required by law to establish workers’ associations or enterprise
committees. The Committee notes the Government’s indication that the minimum number of 30 members is intended to
ensure the representative nature of the enterprise committee and to allow the conclusion of collective contracts which
strengthen the union and its members. In this regard, the Committee emphasizes that the requirement of a reasonable level
of representativity to conclude collective agreements, which is not contrary to the ILO Conventions on freedom of
association and collective bargaining, must not be confused with the conditions required for the establishment of trade
union organizations. Emphasizing that, under the terms of Arficle 2 of the Convention, workers shall have the right to
establish organizations of their own choosing in full freedom, the Committee recalls that it has generally considered that
the requirement of a minimum number of 30 members to establish enterprise unions in countries in which the economy is
characterized by the prevalence of small enterprises hinders the freedom to establish trade unions. The Committee
therefore once again requests the Government, in consultation with the social partners, to take the necessary measures
to amend sections 443, 452 and 459 of the Labour Code to reduce the minimum number of members required to
establish workers’ associations and enterprise committees.

CICICIORCR),

Article 3. Compulsory time limits for the convening of trade union elections. In its previous comments, the
Committee noted the allegation by various trade unions that section 10(c) of Ministerial Decision No. 0130 of 2013,
regulating labour organizations, is in violation of the independence of trade unions by providing that trade union executive
committees shall lose their powers and competencies if they do not convene elections within 90 days of the expiration of
their mandate, as set out in the statutes of their organizations. The Committee requested the Government to provide its
comments on this subject, as well as information on the application of this provision in practice. The Committee notes the
Government’s indication that the purpose of this provision is to promote the normal democratic functioning of trade
unions. While observing that the promotion through the legislation of the democratic functioning of trade unions is not in
itself contrary to the Convention, the Committee recalls that, by virtue of Article 3 of the Convention, trade union
elections are an internal matter for the organizations which should primarily be governed by their statutes. The Committee
therefore requests the Government to amend section 10(c) of Ministerial Decision No. 0130 of 2013 to ensure that, in
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compliance with democratic rules, the consequences of any delay in convening trade union elections are set out in the
by-laws of the organizations themselves.

Election as officers of enterprise committees of workers who are not trade union members. In its previous
comment, the Committee noted that new section 459(3) of the Labour Code provides that enterprise committees “shall be
composed of any worker, whether or not a union member, who is registered on the lists for such election”. The Committee
considered that the imposition by law that workers who are not union members may stand for election as officers of the
enterprise committee is contrary to the trade union autonomy recognized by Article 3 of the Convention, and it requested
the Government to take the necessary measures to amend this provision of the Labour Code. In this regard, the Committee
notes the Government’s indication that enterprise committees represent all workers, whether or not they are members of a
union. Observing that, under the terms of the Labour Code, the enterprise committee is one of the forms which may be
assumed by trade union organizations within the enterprise, and that the officers of the enterprise committee are elected
solely by workers in the enterprise who are unionized, the Committee once again emphasizes that it would be acceptable
for workers who are not union members to stand for office only if the specific by-laws of the enterprise committee
envisage this possibility. The Committee therefore once again requests the Government to take the necessary measures
to amend section 459(3) of the Labour Code to bring it into compliance with the principle of trade union autonomy,
and to provide information on any progress achieved in this regard.

The Committee observes with deep concern that, despite its reiterated comments, restrictions on freedom of
association that are contrary to the guarantees of the Convention are being extended, especially in the public service.
The Committee urges the Government to take fully into consideration the content of the present observation both with
regard to the legislation that is in force and its application, and in relation to the draft legislation that is currently
under examination, and particularly the Bill to reform the administrative legislation. In this regard, the Committee
recalls that the Government may have recourse to ILO technical assistance.

The Committee is raising other matters in a request addressed directly to the Government.

[The Government is asked to supply full particulars to the Conference at its 106th Session and to reply in full to
the present comments in 2017.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
1 September 2016, the joint observations of the National Federation of Education Workers (UNE) and Public Services
International (PSI), received on 1 September 2016, and the joint observations of the UNE and Education International
(ED), received on 7 September 2016, all of which refer to issues examined in the present observation.

The Committee also notes the observations of the National Federation of Chambers of Industries of Ecuador,
received on 2 September 2016, which also refer to matters examined in the present observation.

The Committee once again requests the Government to provide its comments on the specific allegations of anti-
union dismissals in an enterprise in the banana sector contained in the ITUC’s 2014 observations.

Follow-up to the discussion of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee notes the discussion in the Conference Committee on the Application of Standards (hereinafter the
Conference Committee) in June 2016 on the application of the Convention by Ecuador. The Committee notes that in its
conclusions the Conference Committee requested the Government to:

- initiate a process of consultation with the most representative employers’ and workers’ organizations prior to any
amendment to the law, in order to bring all the relevant legislation into compliance with the Convention;

—  amend the Basic Act on the Public Service (LOSEP) and the Basic Act on Public Enterprises (LOEP) so as to ensure
that all workers, with the possible exception of persons engaged in the administration of the State, enjoy the right to
establish trade unions and to bargain collectively in accordance with the Convention;

—  repeal Ministerial Orders Nos 00080 and 00155 which allow clauses in public sector collective agreements to be
qualified as abusive, an authority which should come only within the purview of the judiciary;

—  accept a programme of technical assistance of the Office in conducting the consultations referred to above and the
subsequent legislative reform; and

—  ensure that collective bargaining can be exercised in a climate of dialogue and mutual understanding.

Application of the Convention in the public sector

Articles 1, 2 and 6 of the Convention. Protection of public sector workers who are not engaged in the
administration of the State against acts of anti-union discrimination and interference. In its previous comments, the
Committee urged the Government to take the necessary measures to ensure that the legislation applicable to the public
sector contains provisions, at least for workers not covered by the exception set out in Article 6 of the Convention, which
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prohibit and establish dissuasive penalties for any acts of anti-union discrimination and interference, as set out in
Articles I and 2 of the Convention. The Committee emphasized that the procedure known as “compulsory purchase of
redundancy”, as examined by the Committee on Freedom of Association in Case No. 2926, which allows the public
administration, through the payment of compensation, to unilaterally dismiss public servants without having to indicate
the grounds for the termination of the employment relationship, makes it even more necessary to adopt provisions
affording effective protection to public servants against any acts of anti-union discrimination. In this regard, the
Committee notes, firstly, that the Government confines itself to indicating that the “compulsory purchase of redundancy”
can only be applied during processes of restructuring or reorganization of public institutions, following examination by a
Public Management Committee of the relevance and feasibility of the use of this procedure, but does not provide
information on the measures taken to give effect to Articles 1 and 2 of the Convention in the public sector. The Committee
also notes that the PSI and the UNE denounce in their observations a series of specific cases of anti-union dismissals,
several of which were carried out through the “compulsory purchase of redundancy” procedure. The Committee also notes
that the PSI and the UNE provide with their observations the text of the Bill to reform the legislation governing the public
sector, which is currently under examination by the National Assembly. The Committee notes that this Bill contains a
provision protecting public servants against acts of discrimination relating to the exercise of their right to organize and, in
addition, a provision on the independence of organizations of public servants in relation to the public authorities.
However, the Committee observes that the text of the Bill to which it has had access does not envisage specific penalties
for cases of anti-union discrimination or interference. In the light of the above, the Committee once again urges the
Government to take the necessary measures to ensure that the use of the “compulsory purchase of redundancy”
procedure does not give rise to acts of anti-union discrimination and requests the Government to provide its comments
on the specific cases of anti-union dismissal in the public sector denounced by PSI and the UNE. The Committee also
trusts that the current reform of the legislation governing the public sector will give full effect, at least in relation to
public sector workers who are not engaged in the administration of the State, to the guarantees set out in Articles 1 and
2 of the Convention. Recalling that the Government may have recourse to the technical assistance of the Office, the
Committee requests the Government to report any progress in this respect.

Articles 4 and 6. Collective bargaining for public sector workers who are not engaged in the administration of the
State. In its previous comments, the Committee noted that various laws governing the public sector did not recognize the
right to collective bargaining for public servants, and that only public sector workers governed by the Labour Code could
engage in collective bargaining. Recalling that the Convention applies to public servants not engaged in the administration
of the State, the Committee requested the Government to take the necessary measures to extend the right to collective
bargaining to all the categories of public employees covered by the Convention. Moreover, in its latest comment, the
Committee noted that, with a view to unifying the legal regime governing workers in the public sector, the adoption of
constitutional amendments was under discussion and intended to extend the scope of application of the above laws
governing the public sector to all workers in the sector, with the sole exception of wage earners in the public sector
recruited prior to the entry into force of the amendments. In so far as these laws governing the public sector did not
recognize the right of public servants to engage in collective bargaining, the Committee, in the same way as the ILO
technical mission which visited the country in January 2015, noted with concern that the adoption of the constitutional
amendments would result in an extension of non-compliance with Article 4 of the Convention. In the same way as the
Committee on Freedom of Association (Case No. 2970, 376th Report, October 2015), the Committee of Experts requested
the Government to engage immediately in consultations with the workers’ organizations concerned with a view to
ensuring that the draft constitutional amendments contribute to the application of Article 4 of the Convention and that the
legislation governing the public sector is in conformity with that Article.

OICICIORCRS)

The Committee notes the Government’s indication that the constitutional amendments referred to above were
adopted on 3 December 2015 and that, under the terms of these amendments: (i) new Article 326(16) of the Constitution
provides that “whereas the State and the public administration have the obligation to ensure the general interest, there shall
only be collective bargaining in the private sector”; and (ii) the first transitional provision of the amendments provides that
“workers in the public sector who prior to the entry into force of the present constitutional amendments were governed by
the Labour Code, shall maintain the individual and collective rights guaranteed by that legislation. Once the present
constitutional amendment has entered in force, public servants who enter the public service shall be governed by the
provisions that regulate it”.

The Committee also notes the Government’s indication that: (i) collective bargaining is a process that is only
justified in order to distribute the profits generated from private activities; (ii) any surplus generated by public sector
institutions shall be redistributed equally to society as a whole; (iii) the remuneration of public servants is on average
substantially higher than that received in the private sector; and (iv) the protection of the rights acquired by workers in the
public sector recruited prior to the entry into force of the amendments means that processes of collective bargaining
initiated prior to 3 December 2015 have to be completed and that the collective contracts in force have to be fully
respected. The Committee also notes the observations of the PSI, EI and UNE which indicate that: (i) completing a
process initiated in 2008, the adoption of the constitutional amendments of December 2015 marks the complete
disappearance of collective bargaining in the public sector in Ecuador; (ii) workers in the public sector, who are now a
defunct category, recruited prior to the entry into force of the constitutional amendments are currently in a legal void; and
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(iii) in practice, despite the wording of the first transitional provision, the processes of collective bargaining covering
workers in the public sector have been halted in their entirety.

The Committee observes with deep concern that, in violation of Articles 4 and 6 of the Convention, and despite its
reiterated comments and those of other ILO supervisory bodies, the constitutional amendments adopted in December 2015
exclude the public sector as a whole from the scope of collective bargaining. The Committee recalls that, under the terms
of these provisions of the Convention, all workers in the public sector who are not engaged in the administration of the
State (such as employees in public enterprises, municipal employees and those in decentralized institutions, teachers in the
public sector and personnel in the transport sector) must be able to benefit from the right to collective bargaining. The
Committee also recalls that this right constitutes an important element of social democracy and that in many countries
mechanisms are in operation which allow the harmonious coexistence of the public sector’s mission of general interest
with the responsible exercise of collective bargaining. The Committee, therefore, urges the Government to reopen an in-
depth debate with the trade unions concerned in the near future with a view to re-establishing collective bargaining for
all categories of workers in the public sector covered by the Convention. Recalling its various comments made since
2008, the Committee also urges the Government to respect fully the right of workers in the public sector recruited prior
to the entry into force of the constitutional amendments to continue negotiating their terms and conditions of
employment and work. The Committee requests the Government to provide detailed information on this subject.

Application of the Convention in the private sector

Article 1. Adequate protection against acts of anti-union discrimination. In its previous comments, the
Committee requested the Government to take the necessary measures to ensure that the legislation includes a specific
provision guaranteeing protection against acts of anti-union discrimination in access to employment. The Committee notes
the Government’s indication that: (i) the current legislation does not contain specific provisions prohibiting anti-union
discrimination in recruitment; and (ii) it agrees on the need to engage in reflection so as to be able to combat effectively
any discrimination so that victims can be reintegrated into the labour market in accordance with their constitutional right
to work. In light of the above, the Committee trusts that the Government will take the necessary measures to ensure
that the legislation includes a specific provision guaranteeing protection against acts of anti-union discrimination in
access to employment. The Committee requests the Government to provide information on any progress achieved in
this regard.

Article 4. Promotion of collective bargaining. In its previous comments, the Committee pointed out the need to
amend section 221 of the Labour Code with respect to the submission of the draft collective agreement so that, where
there is no organization with over 50 per cent of the workers as members, minority trade unions may, either alone or
jointly, negotiate on behalf of their members. The Committee notes that both the Government and the National Federation
of Chambers of Industries of Ecuador indicate that this provision of the Labour Code guarantees the representativeness of
the workers’ organization with which the collective agreement is concluded which, once signed, will apply to all workers
whether or not they are unionized. The Committee recalls that, although the requirement of representativity for the
conclusion of collective agreements is fully compatible with the Convention, the level of representativity established
should not be such as to be an obstacle to the promotion and development of free and voluntary collective bargaining, as
set out in Article 4 of the Convention. In this regard, while noting the Government’s indication that between 2010 and
June 2016 a total of 267 collective agreements were concluded in the private sector, the Committee also emphasizes that,
in its conclusions, the ILO technical mission which visited the country in January 2015, as a follow-up to the discussion in
the Conference Committee in 2014, expressed concern at the low rate of coverage of collective bargaining, especially in
the private sector. In light of the above, the Committee once again requests the Government, in consultation with the
social partners, to take the necessary measures to amend section 221 of the Labour Code as indicated above. The
Committee also requests the Government to continue providing information on the number of collective agreements
concluded in recent years and the number of workers and sectors covered.

The Committee observes with concern that, despite its reiterated comments and the discussions held on the
application of the Convention in the Conference Committee in 2014 and 2016, restrictions on freedom of association
and collective bargaining which are contrary to the guarantees of the Convention are being extended in the public
sector. The Committee urges the Government to take fully into consideration the content of the present observation,
both with regard to the legislation in force and its application, and in relation to the draft legislation currently under
discussion, and particularly the draft reform of administrative laws. In this regard, the Committee recalls that the
Government may have recourse to the technical assistance of the Office.

[The Government is asked to reply in full to the present comments in 2017.]

Egypt
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
31 August 2014 and 31 August 2016, which refer to legislative issues already being raised by the Committee, as well as

110

OICICIORCRS)



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

allegations of arrest and harassment of trade unionists. The Committee further notes the observations of several Egyptian
trade unions received from the ITUC on 1 September 2016. The Committee urges the Government to provide its
comments on the serious allegations contained in these communications. The Committee takes note of the comments of
the Government on the observations from the ITUC of 2013 and the Government’s expression of its commitment to
comply with Conventions it has ratified. The Committee notes the observations of the International Organisation of
Employers (IOE) received on 1 September 2016, which are of a general nature.

The Committee recalls that in its previous comments it noted with interest that the final draft law on trade union
organizations and protection of the right to organize was being discussed by the Council of Ministers and was expected to
be finalized soon. The Committee expected that the draft would be adopted in the very near future and would ensure full
respect for freedom of association rights, and it requested the Government to transmit a copy of the law once promulgated.
The Committee notes from the Government’s latest report that a draft law on freedom of association was prepared to
replace the current Trade Unions Act No. 35 of 1976, was approved by the Council of Ministers and is currently before
the House of Representatives (Majlis Al Nouwab) for adoption. According to the Government, the draft law takes into
account the comments made by the Committee on the need to ensure conformity of national legislation with the provisions
of the Convention. The Committee, however, notes with concern the ITUC’s observations that no tangible results have
been delivered on the discussions for a new trade union law since 2011 and that the independent trade unions are still
awaiting formal recognition.

The Committee further notes the conclusions and recommendations of the Committee on Freedom of Association in
Case No. 3025 (375th Report, paragraphs 201-210) in which the Committee expressed its expectation that the draft law on
trade union organizations will provide clear legislative protection to the numerous newly formed independent trade unions
and ensure full respect for freedom of association rights and requested the Government to transmit detailed information in
this regard and supply a copy of the law to the Committee of Experts.

The Committee, therefore, finds itself bound to recall the comments it has been making for several years on the
discrepancies between the Convention and the Trade Union Act No. 35 of 1976 as amended by Act No. 12 of 1995
(hereinafter: Trade Union Act), with regard to the following points:

- the institutionalization of a single trade union system under the Trade Union Act, and in particular sections 7, 13, 14,
17 and 52;

—  the control granted by law to higher level trade union organizations, and particularly the Confederation of Trade
Unions, over the nomination and election procedures to the executive committees of trade unions, under the terms of
sections 41, 42 and 43 of the Trade Union Act;

—  the control exercised by the Confederation of Trade Unions over the financial management of trade unions, by virtue
of sections 62 and 65 of the Trade Union Act;

—  prohibition from joining more than one workers’ organization (section 19(f) of the Trade Union Act);

—  the removal from office of the executive committee of a trade union which has provoked work stoppages or
absenteeism in a public service or community services (section 70(2)(b) of the Trade Union Act); and

—  the requirement of the prior approval of the Confederation of Trade Unions for the organization of strike action,
under section 14(i) of the Trade Union Act.
The Committee requests the Government to transmit a copy of the draft law and trusts that the law will ensure

full freedom of association rights under the Convention. The Committee urges the Government to report further
progress in this regard.

OICICIORCRS)

As regards the comments it has been making for several years on the Labour Code No. 12 of 2003, the Committee
notes that the legislative committee set up at the Ministry of Manpower and Migration has finalized the formulation of the
new draft Labour Code and societal dialogue sessions are being held with employers’ and workers’ organizations, and
civil society organizations, to discuss the draft. As soon as the discussions are finished, it will be submitted to the Majlis
Al-Nouwab for adoption. The Committee recalls in this regard its previous comments in relation to the Labour Code:

—  certain categories of workers excluded from the scope of the Labour Code (public servants in state agencies who do
not exercise authority in the name of the State, including local public administrations and public authorities,
domestic and similar workers, and workers who are members of the employer’s family and dependent upon the
latter) do not enjoy the right to strike;

- legal obligation (accompanied by a penalty) for workers’ organizations to specify in advance the duration of a strike
(sections 69(9) and 192 of the Labour Code);

—  recourse to compulsory arbitration at the request of one of the parties (sections 179 and 187 of the Labour Code);
and

- excessive restrictions on the right to strike (sections 193 and 194 of the Labour Code), accompanied by penalties
(section 69(9) of the Labour Code).
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The Committee firmly expects the Government to introduce amendments to the Labour Code taking full account
of the above comments. It requests the Government to provide information in its next report on the progress made in
this regard and to supply any related amendments proposed or adopted.

[The Government is asked to reply in full to the present comments in 2017.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1954)

The Committee notes the observations received on 31 August 2014 and 31 August 2016 by the International Trade
Union Confederation (ITUC), which refer to legislative issues already being raised by the Committee, as well as
allegations concerning numerous cases of retaliatory measures, including dismissals of workers and trade union officials
for exercising their legitimate trade union activities. The Committee requests the Government to provide its comments on
these allegations. The Committee notes the Government’s reply on the observations from the ITUC of 2013 and the
Government’s expression of its commitment to comply with Conventions it has ratified.

In its previous comments, the Committee noted that the final draft law on trade union organizations and protection of
the right to organize, which had been transmitted by the Government, abandoned the former single trade union system and
recognized trade union pluralism. The Committee firmly expected that the draft law would be adopted in the very near
future and would ensure full respect for freedom of association rights. The Committee notes from the Government’s latest
report that a draft law on freedom of association was prepared to replace the current Trade Unions Act No. 35 of 1976,
approved by the Council of Ministers and currently before the House of Representatives (Majlis Al Nouwab) for adoption.
According to the Government, the draft law took into account the comments made by the Committee on the need to ensure
conformity of national legislation with the provisions of the Convention. The Committee however notes with concern the
ITUC’s comments that no tangible results have been delivered on the discussions for a new trade union law since 2011
and that the independent trade unions are still awaiting formal recognition.

The Committee further notes the conclusions and recommendations of the Committee on Freedom of Association in
Case No. 3025 (375th Report, paragraphs 201-210) in which the Committee expresses its expectation that the draft law on
trade union organizations will guarantee comprehensive and effective protection against anti-union discrimination of all
leaders and members of the new independent unions and requests the Government to transmit detailed information in this
regard and supply a copy of the law to the Committee of Experts.

The Committee requests the Government to transmit a copy of the draft law and trusts that it will ensure full
protection of the rights under the Convention to all trade unions.

Article 4 of the Convention. Promotion of collective bargaining.  As regards the comments it has been making for
several years on the Labour Code No. 12 of 2003, the Committee notes that the legislative committee set up at the
Ministry of Manpower and Migration has finalized the formulation of the new draft Labour Code and societal dialogue
sessions are being held with employers’ and workers’ organizations, and civil society organizations, to discuss the draft.
As soon as the discussions are finished, it will be submitted to the Majlis AI-Nouwab for adoption. The Committee recalls
in this regard its previous comments in relation to the Labour Code:

—  the need to repeal sections 148 and 153 of the Labour Code, as they enable higher level organizations to interfere in
the negotiation process conducted by lower level organizations;

—  as regards sections 179 and 187, in conjunction with sections 156 and 163 of the Labour Code, the need to amend
the Labour Code so that the parties could have recourse to arbitration only by mutual agreement.

The Committee firmly expects the Government to introduce amendments to the Labour Code taking full account
of the above comments. It requests the Government to provide information in its next report on the progress made in
this regard and to supply any related amendments proposed or adopted.

Articles 4 and 6. Collective bargaining for public servants not engaged in the administration of the State. Finally,
the Committee notes the Government’s reply to the ITUC observations concerning the exclusion of public servants of
state agencies, including local government units, from the right to collective bargaining, confirming that the exclusion is
limited to public servants engaged in the administration of the State. The Committee further notes information from the
Government that a legislative committee was set up to formulate a proposal for the amendment of Law No. 47 of 1978 on
civil servants in the light of current developments. The Committee requests the Government to provide information on
any developments in this respect.

El Salvador
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2006)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
31 August 2016, referring to issues examined in this observation. In addition, the Committee notes the joint observations
of the International Organisation of Employers (IOE) and the National Business Association (ANEP), received on
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4 September 2016, which also refer to issues examined in the present observation. The Committee further notes the
observations of the IOE, received on 1 September 2016, which are of a general nature.

Follow-up to the conclusions in the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—-June 2016)

The Committee notes the discussion held in the Conference Committee on the Application of Standards (hereafter
the Conference Committee) in June 2016 on the application of the Convention by El Salvador. It notes that the Conference
Committee expressed its concern at the lack of progress both in law and in practice with respect to the issue of the
autonomy of employers’ and workers’ organizations to nominate their representatives to joint or tripartite decision-making
bodies and again urged the Government, in consultation with the social partners, to take all measures necessary, without
delay, to amend the 19 legislative decrees adopted on 22 August 2012, so as to bring them into line with the guarantees set
out in the Convention. It also urged the Government to: (i) take all measures necessary, without delay, to identify those
responsible for the murder of Mr Victoriano Abel Vega and punish the perpetrators of the crime; (ii) reactivate, without
delay, the Higher Labour Council, the work of which has been suspended since 2013 and which was the main forum for
social dialogue in the country and for tripartite consultation, recalling that the Government must abstain from requiring
consensus among trade union federations and confederations in designating their representatives to the CST; (iii) ensure
full autonomy for employers’ and workers’ organizations; (iv) ensure adequate protection for the premises of the ANEP,
the country’s most representative organization of employers; and (v) report on all progress with regard to the issues
discussed in a detailed report to the Committee of Experts, to be considered at its next meeting. The Committee also notes
that the Conference Committee requested that a direct contacts mission be sent to El Salvador.

With regard to the murder of Mr Victoriano Abel Vega in 2010, the Committee refers to the recommendations of the
Committee on Freedom of Association in the context of Case No. 2923 (March 2016, 378th Report). While noting the
information provided by the Government, the Committee firmly hopes that the Government and the competent
authorities will give full effect to these recommendations so as to determine criminal liability and punish the
perpetrators of this crime in the near future.

With regard to the direct appointment by the President of the Republic of the employers’ representatives to the joint
or tripartite bodies of 19 autonomous institutions, following the adoption on 22 August 2012 of 19 legislative decrees, the
Committee recalls that the full autonomy of employers’ and workers’ organizations to choose their representatives,
envisaged in Article 3 of the Convention, also applies to the designation of their representatives to joint and tripartite
bodies. In this respect, the Committee notes the Government’s indication that: (i) it met on 22 August 2016 with the
representatives of the 19 institutions concerned to address the issue brought before the ILO supervisory bodies by the
ANEDP; (ii) as a result of a questionnaire sent by the Government after this meeting, 12 of the 19 institutions agree that the
reform on the participation of employers in their executive councils does not represent any type of control or interference
by the Government, and that it has not impeded the independent participation of the employers; (iii) in many of the
institutions concerned, employers’ organizations linked to the ANEP are represented; and (iv) the 19 institutions are
functioning normally, and there are no grounds to reform the mechanisms for designating their executive boards. The
Committee however notes that the IOE and the ANEP express the utmost concern at the lack of will by the Government to
comply with the recommendations of the various ILO supervisory bodies in relation to the appointment of employers’
representatives on the executive boards of 19 autonomous institutions. The Committee notes with concern that, despite its
repeated comments, the recommendations of the Committee on Freedom of Association in the context of Case No. 2980
and the discussions held on the application of this aspect of the Convention in the Conference Committee in 2015 and
2016, this issue has not been resolved. Finally, the Committee observes that the Constitutional Chamber of the Supreme
Court of Justice in a ruling of 14 November 2016, declared unconstitutional the 19 legislative decrees referred to for lack
of compliance with the constitutional provisions concerning the legislative deliberation and approval process. Observing
that the legislative decrees adopted on 22 August 2012 have been declared unconstitutional on formal grounds, the
Committee urges the Government, in consultation with the social partners concerned, including the ANEP, to take
without delay any necessary steps to ensure that the designation of employer representatives to the 19 institutions is in
compliance with the guarantees laid down in the Convention. The Committee requests the Government to report any
progress made in this regard.

RAP®OM ®®

With regard to the failure to appoint workers’ representatives to the Higher Labour Council (hereafter “the
Council”), which has paralysed the Council since 2013, the Committee recalled in its previous comments the principles
which, by virtue of the Convention, should guide the process for designating members of the Council and, highlighting the
importance of the reactivation of this body, requested the Government to report on the results of the mediation process
which was being prepared. The Committee notes the Government’s indication that: (i) it has requested the technical
assistance of the Office in the form of the identification of an independent person to conduct the mediation; (ii) the Office
identified such a person, who conducted with all the interested parties a mediation mission from 1 to 3 February 2016;
(iii) having noted the polarized positions of the various trade union blocks, the mediator suggested that the Ministry of
Labour should hold working meetings as soon as possible with each of the trade union blocks first, and then a joint
meeting; (iv) these meetings took place during the first week of April 2016 with the participation of the Office of the
Ombudsman for the Protection of Human Rights and an ILO official, but an agreement was not reached; (v) in light of the
absence of a mechanism for determining the trade union representativity, the Ministry of Labour and Social Welfare
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requested the trade unions to establish a transitional committee to draft a proposal for revising the part of the Council’s
regulations on the designation of its worker members; (vi) this proposal was rejected by one of the trade union blocks,
which argued that only the Council could revise its own regulations; and (vii) in May 2016, the Ministry of Labour and
Social Welfare informed the employers’ associations represented on the Council of the developments in the situation and
gathered their views on possible ways to resolve the situation. The Government also indicates that on 14 March 2016, the
Constitutional Chamber of the Supreme Court of Justice ruled on the amparo appeals brought by various complainant
organizations, which argued that the urging by the Ministry that the various trade unions put forward a single list of
workers’ representative on the Council, undermined the principle of freedom of association enshrined in the Constitution.
The Government indicates that the Supreme Court of Justice set aside the amparo appeal, finding that the Ministry’s
request to the trade union movement to put forward a single list was not unconstitutional; rather it was based on the
Ministry’s lack of authority to designate the members of the Council. The Government indicates that, in light of the above,
now that the period has elapsed for which the 2013 designation process had been organized, it has the authority to call for
a new election to the Higher Labour Court.

The Committee duly notes these measures, as well as the joint observations of the IOE and the ANEP, indicating
that the Government’s action regarding the designation of workers’ representatives was based on the political motivation
of preventing the reactivation of such an important representative body. The Committee expresses its growing concern at
the prolonged paralysis of the Council, which is a fundamental forum for the development of social dialogue in the
country. The Committee observes that as the Council’s statutes indicate that the workers’ representatives shall be
designated by the trade union federations and confederations registered with the Ministry of Labour and Social Welfare,
but do not provide for specific mechanisms governing such designation, the organization of a new election of the members
of the Council could lead to a situation similar to that of 2013. The Committee also notes that, in its ruling of 14 March
2016, the Supreme Court of Justice indicated that the Ministry of Labour and Social Welfare must provide trade unions
with “the necessary resources so that they can implement and agree on clear and permanent procedures for the election of
their representatives in order to guarantee the designation and participation of workers in this consultative body”. In this
connection, the Committee once again recalls that: under Article 3 of the Convention, the designation of workers’ and
employers’ representatives to joint and tripartite bodies must respect the independence of the representative workers’ and
employers’ organizations; where the designation of the representatives is based on the “most representative” status of the
organizations, the determination of the most representative organization should be based on objective, precise and pre-
established criteria; and any dispute as to the designation of workers’ or employers’ representatives should be resolved by
an independent body that has the confidence of the parties. The Committee urges the Government to take the necessary
measures to reactivate the Council as soon as possible to give full effect to the principles mentioned above. The
Committee requests the Government to report any progress made in this regard.

Article 2 of the Convention. Right of workers, without distinction whatsoever, to establish and join organizations of
their own choosing without previous authorization. Exclusion of some categories of public employees from the
guarantees of the Convention. In its previous comments, the Committee requested the Government to take the necessary
measures to amend articles 219 and 236 of the Constitution of the Republic and section 73 of the Civil Service Act (LSC),
which exclude certain categories of public servants from the right to organize (members of the judiciary, public servants
who exercise decision-making authority or are in managerial positions, employees with duties of a highly confidential
nature, private secretaries of high-ranking officials, diplomatic representatives, assistants of the Public Prosecutor, or
auxiliary agents, assistant prosecutors, labour prosecutors and delegates). The Committee notes the Government’s
indication that: (i) the amendment of section 73 of the LSC presupposes the amendment of articles 219 and 236 of the
Constitution; (ii) the revision of the Constitution requires agreement by two consecutive, ordinary legislative assemblies;
and (iii) as the legislative body is renewed every three years, it is not possible to make substantial progress in respect of
the reform requested by the Committee. While noting this information, the Committee requests the Government to
report the measures taken thus far for the amendment of articles 219 and 236 of the Constitution and section 73 of the
LSC as indicated. The Committee requests the Government to report any progress made in this regard.

Articles 2 and 3. Other legislative reforms requested. For several years, the Committee has been requesting the
Government to take the necessary measures to amend the following legislative and constitutional provisions:

—  section 204 of the Labour Code, which prohibits membership of more than one trade union, so that workers who
have more than one job in different occupations or sectors are able to join trade unions;

- sections 211 and 212 of the Labour Code (and the corresponding provision of the LSC on unions of public service
employees), which establish, respectively, the requirement of a minimum of 35 members to establish a workers’
union and a minimum of seven employers to establish an employers’ organization, so that these requirements do not
hinder the establishment of workers” and employers’ organizations in full freedom;

—  section 219 of the Labour Code, which provides that, in the process of registering the union, the employer shall
certify that the founding members are employees, so as to ensure that the list of the applicant union’s members is not
communicated to the employer;

—  section 248 of the Labour Code, by eliminating the waiting period of six months required for a new attempt to
establish a trade union when its registration has been denied; and
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- article 47(4) of the Constitution of the Republic, section 225 of the Labour Code and section 90 of the LSC, which
establish the requirement to be “a national of El Salvador by birth” in order to hold office on the executive
committee of a union.

In this respect, the Committee notes the Government’s indication that: (i) a parliamentary group submitted to the
Legislative Assembly a Bill to reform the Labour Code (No. 370-11-2015-1) of November 2015, which contains the
amendments requested by the Committee in relation to sections 204, 211, 212, 219 and 248 of the Labour Code; (ii) on
25 July 2016, the Minister of Labour and Social Welfare sent a communication to the President of the Labour and Social
Welfare Commission of the Legislative Assembly, highlighting the importance of the Bill in ensuring the conformity of
the national legislation with the Convention; (iii) the Bill is currently being examined by the legislative commission
mentioned above; and (iv) although up to now there have been no proposals for reforms aimed to amend the constitutional
and legislative provisions setting out the requirement to be “a national of El Salvador by birth” in order to hold office on
the executive committee of a union, efforts will be made to re-examine the possibility of such a reform.

The Committee welcomes the submission of the Bill to reform the Labour Code, the content of which reflects most
of the Committee’s legislative comments relating to the Convention, and further welcomes the Bill’s endorsement by the
Minister of Labour and Social Welfare. Noting the presence in the country of an ILO project funded by the Directorate
General for Trade of the European Commission, aimed at supporting the effective implementation of international labour
standards, the Committee highlights that the process of examining this Bill could benefit from this cooperation project.
The Committee requests the Government to report any progress in the examination of the Bill to reform the Labour
Code (No. 370-11-2015-1). The Committee also requests the Government to take the necessary measures for the
amendment of the national provisions which require the members of the executive committee of a union to be
“nationals of El Salvador by birth”.

While recognizing that the Government has provided a report as requested by the Conference Committee, the
Committee regrets that the Government still has not responded to the request by the Conference Committee for a direct
contacts mission and expresses the firm hope that this mission will contribute to resolving the difficulties in the
application of the Convention identified in this observation.

The Committee is raising other matters in a request addressed directly to the Government.
[The Government is asked to reply in full to the present comments in 2018.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2006)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
1 September 2014 and 31 August 2016, referring to matters examined by the Committee, and containing a serious of
allegations of acts of anti-union discrimination in municipal authorities and the private sector. The Committee requests
the Government to provide its comments on this subject.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Article 1 of the Convention. Protection against anti-union discrimination. The Committee notes that the Government
reports the submission on 21 January 2014 of the preliminary draft Bill to regulate labour and social welfare in which acts of anti-
union discrimination are classified as very serious offences which may give rise to penalties of between one and ten monthly
minimum wages. Recalling the importance of the fines imposed in the event of acts of anti-union discrimination being of a
dissuasive nature in practice, the Committee requests the Government to continue taking the necessary measures to amend the
legislation in line with the principle set out above, by further strengthening the penalties applicable in such cases, and to
report any developments in this respect.

The Committee notes the information provided by the Government on the initiatives taken to strengthen protection against
anti-union discrimination in the public service, and is examining this information in its comments on the Labour Relations (Public
Service) Convention, 1978 (No. 151).

Article 2. Protection against acts of interference. The Committee recalls the need, as indicated in its previous
comments, to supplement section 205 of the Labour Code and section 247 of the Penal Code so that the legislation explicitly
prohibits all acts intended to promote the establishment of workers’ organizations under the domination of an employer or an
employer’s organization, or to support workers’ organizations by financial or other means, with the object of placing such
organizations under the control of an employer or an employers’ organization. Noting that the Government’s report does not
refer to specific initiatives in this respect, the Committee reiterates its previous comments and requests the Government to
provide information on any developments in this regard.

Article 4. Promotion of collective bargaining. Legislative issues that have been pending for several years. The
Committee recalls that, for several years, it has been commenting on certain provisions of domestic law with a view to bringing
them into full conformity with Article 4 of the Convention in relation to the promotion of collective bargaining:

CICICIORCR),

- requirements to be able to negotiate a collective agreement. While again noting the Government’s indication that two
trade unions in the same enterprise may unite to achieve the minimum percentage for representation of over 50 per cent
to be able to engage in collective bargaining, the Committee once again requests the Government to amend sections 270
and 271 of the Labour Code and sections 106 and 123 of the Civil Service Act (LSC) so that, when no union covers
more than 50 per cent of the workers, the right to collective bargaining is explicitly granted to all unions, at least on
behalf of their own members;
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- revision of collective agreements. While noting the Government’s indication that the revision of a collective agreement
would be considered as the renegotiation of an agreement that is in force, the Committee once again requests the
Government to amend section 276(3) of the Labour Code to ensure that the renegotiation of existing collective
agreements while they are still in force is only possible at the request of both parties concerned;

- Judicial remedies in the event of the denial of the registration of a collective agreement. While noting the Government’s
indication that section 279 of the Labour Code only excludes administrative remedies, the Committee requests the
Government to amend that section to explicitly provide that a decision by the Director-General not to register a
collective agreement may be challenged before the judicial authorities;

- approval of collective agreements concluded with a public institution. While noting the current reforms to expedite
ministerial approval, the Committee once again requests the Government, with regard to clauses in collective
agreements with financial implications, to amend section 287 of the Labour Code and section 119 of the LSC to replace
the requirement for prior ministerial approval for collective agreements with a public institution by a provision
envisaging the participation of the financial authorities during the process of collective bargaining, and not when the
collective agreement has already been concluded.

The Committee once again trusts that the Government will take the necessary measures in the near future, in
consultation with the most representative workers’ and employers’ organizations, to amend the legislative provisions referred
to above as indicated. The Committee reminds the Government that it may request technical assistance from the Office.

Article 6. Exclusion of certain public employees from the guarantees afforded by the Convention. In its previous
comments, the Committee requested the Government to amend section 4(1) of the LSC so that all public officials who are not
engaged in the administration of the State enjoy the guarantees provided for in the Convention. The Committee notes that the
Government reports the submission on 24 May 2011 of a preliminary draft amendment to the LSC, including the amendment of
section 4 and the reduction of the categories of public officials excluded from the civil service regime. The Committee trusts that
the amendment of the LSC will be adopted in the near future and will ensure that all public officials who are not engaged in
the administration of the State enjoy the guarantees afforded by the Convention. The Committee requests the Government to
report any developments in this respect.

Application of the Convention in practice. The Committee welcomes the information provided by the Government
concerning the registration of seven collective agreements in the public sector (including the Ministry of Finance). The
Committee also once again notes the Government’s indication that, although teachers in the public sector enjoy the right to
collective bargaining, up to now no collective agreements have been concluded, and bargaining has not been commenced with
this category of workers. The Committee therefore once again requests the Government to promote collective bargaining by
public teachers and to report any developments in this regard. In general, the Committee requests the Government to continue
providing information on the measures adopted to promote collective bargaining in the various sectors of the country (number
of collective agreements in force, number of workers covered, etc.).

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Equatorial Guinea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes the observations of the International Organisation of Employers (IOE) received on

1 September 2016 which are of a general nature.

The Committee notes with deep concern that the Government’s report has not been received. It is therefore bound to

repeat its previous comments.
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The Committee again recalls that it has been asking the Government for a number of years to: (i) amend section 5 of Act
No. 12/1992, which provides that employees’ organizations may be occupational or sectoral — so that workers may, if they so
desire, establish enterprise trade unions; (ii) amend section 10 of Act No. 12/1992, which provides that for an occupational
association to obtain legal personality it must, inter alia, have a minimum of 50 employees — so as to reduce the number of
workers required to a reasonable level; (iii) confirm that, as a result of a revision of the Fundamental Act in 1995 (Act No. 1 of
1995), the right to strike is recognized in public utilities and is exercised under the conditions laid down by law; (iv) provide
information on the services deemed to be essential, and on how the minimum services to be ensured are determined, as provided
for in section 37 of Act No. 12/1992; and (v) state whether public servants who do not exercise authority in the name of the State
enjoy the right to strike (section 58 of the Fundamental Act).

The Committee again urges the Government to take the necessary steps to amend the legislation in order to bring it into
full conformity with the provisions of the Convention and to send information in its next report on any measures taken or
contemplated in this respect. The Committee expresses the strong hope that the Government will take all possible steps without
delay to resume a constructive dialogue with the ILO.

Furthermore, the Committee had noted the comments of the International Trade Union Confederation (ITUC) on the
application of the Convention and the persistent refusal to register various trade unions, namely the Trade Union of Workers of
Equatorial Guinea (UST), the Independent Services Union (SIS), the Teachers’ Trade Union Association (ASD) and the
Agricultural Workers’ Organization (OTC). The Committee recalls once again that the discretionary power of the competent
authority to grant or reject a registration request is tantamount to the requirement for previous authorization, which is not
compatible with Article 2 of the Convention (see the 1994 General Survey on freedom of association and collective bargaining,
paragraph 74). Under these conditions, the Committee once again urges the Government to register without delay those trade
unions which have fulfilled the legal requirements and to provide information in this respect in its next report.

The Committee expects that the Government will make every effort to take the necessary action in the near future.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2001)

The Committee notes with deep concern that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.

Article 4 of the Convention. Collective bargaining. The Committee noted the previous comments by the International
Trade Union Confederation (ITUC), on the repeated refusal to recognize a number of trade unions, namely the Workers” Union of
Equatorial Guinea (UST), the Independent Service Union (SIS), the Teachers’ Trade Union Association (ASD) and the Rural
Workers’ Organization (OTC), and the lack of a legal framework for the development of collective bargaining. The Committee
again stresses that the existence of trade unions established freely by workers is a prerequisite for the application of the
Convention. The Committee urges the Government once again to adopt the necessary measures without delay to create
appropriate conditions for the establishment of trade unions that are able to engage in collective bargaining with a view to
regulating conditions of employment.

Article 6. Right of public servants not engaged in the administration of the State to engage in collective bargaining. The
Committee notes that, according to ITUC’s comments, the right of workers in the public administration to establish trade unions
has still not been recognized in law, despite the fact that section 6 of the Act on trade unions and collective labour relations,
No. 12/1992, provides that the right to organize of employees in the public administration shall be regulated by a special law. The
Committee notes that the ITUC also indicates that the legal framework for collective bargaining is deficient and ambiguous. The
Committee urges the Government to indicate whether a special law has been adopted and whether it establishes the right to
organize and to collective bargaining of workers in the public administration, and asks it to send detailed information on the
application of the Convention to public servants not engaged in the administration of the State. The Committee reminds the
Government that it may seek technical assistance on this matter from the Office, and expresses the firm hope that it will take
without delay all measures within its reach to resume constructive dialogue with the ILO.

Application of the Convention in practice. The Committee asks the Government to send statistics of the number of
employers’ and workers’ organizations, the number of collective agreements concluded with these organizations and the
number of workers and the sectors covered.

The Committee expects that the Government will make every effort to take the necessary action in the near future.

Eritrea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2000)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2016 which are of a general nature.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

The Committee notes the Government’s comments on the observations submitted by the International Trade Union
Confederation (ITUC) in 2012, which relate to the right to elect trade union representatives in full freedom. As to the ITUC
allegations that all unions, including the National Confederation of Eritrean Workers and its affiliates, are kept under close
scrutiny by the Government, and that public gatherings of over seven persons are prohibited, the Committee recalls that the rights
of trade unions to organize their administration and activities and to hold public meetings and demonstrations are essential
aspects of freedom of association. The Committee requests the Government to provide further information as to how it ensures
the respect of these rights in practice.

RDANOM®®

Article 2 of the Convention. Right of workers without distinction whatsoever, to establish and join organizations. In its
previous comments, the Committee hoped that the Civil Servants’ Proclamation would be adopted shortly so that all civil servants
have the right to organize, in accordance with the Convention. The Government once again states that the drafting process of the
Proclamation is at the final stage for approval, and that civil servants will have the right to organize under its section 58(1).
Observing with concern that the Government has been referring to the imminent adoption of the Civil Servants’ Proclamation
for the last 12 years, the Committee urges the Government to take all necessary measures to expedite the adoption process of
the Proclamation so as to grant without further delay the right to organize to all civil servants, in conformity with the
Convention. The Committee reminds the Government that it may avail itself of the technical assistance of the Office in this
regard, if it so wishes.

The Committee is raising other matters in a request addressed directly to the Government.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2000)

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Articles 1 and 2 of the Convention. Protection against anti-union discrimination and interference. The Committee had
hoped that the Government would take the necessary measures without delay to amend the 2001 Labour Proclamation to
strengthen the protection against anti-union discrimination. In its last report, the Government again indicates that the Ministry of
Labour and Human Welfare has currently engaged in a drafting process to amend section 23 of the Labour Proclamation with a
view to broadening the protection by covering all acts of anti-union discrimination and by protecting workers against dismissal
linked to trade union membership or activity, the best solution being considered to be reinstatement. The Committee requests the
Government to expedite the process in order to guarantee in the very near future the protection against anti-union
discrimination of both trade union officials and members (it being understood that reinstatement remains the best redress)
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through adequate compensation both in financial and occupational terms and its extension to recruitment and any other
prejudicial acts during the course of employment including dismissal, transfer, relocation or demotion.

Applicable sanctions in cases of anti-union discrimination or acts of interference. The Committee had previously recalled
that the fine of 1,200 Eritrean nakfa (ERN) (approximately US$80), established in section 156 of the Labour Proclamation as a
penalty for anti-union discrimination or acts of interference, is not severe enough and requested the Government to provide
information on any progress made in amending that provision. The Government reiterates that sections 703 and 721 of the
Transitional Penal Code would prevail in the event of repeated violations of the right to organize established in the national
legislation, though to date no sentences have been handed down for such violations, and that it is currently involved in the
drafting process to amend section 156 of the Labour Proclamation. The Committee requests the Government to take necessary
measures without delay to provide for sufficiently dissuasive sanctions for anti-union dismissals and other acts of anti-union
discrimination as well as acts of interference.

Articles 1, 2, 4 and 6. Domestic workers. 1In its previous comments, the Committee had hoped that the new regulation on
domestic work would explicitly grant the rights set out in the Convention to domestic workers. The Government again states that
domestic workers are not expressly exempted from the definition of “employee” in section 3 of the Labour Proclamation and thus
are not prohibited from the right to organize and to collective bargaining; but that the Government will take measures to include
the rights guaranteed in the Convention in the forthcoming regulation applicable to domestic employees. Recalling that under
section 40 of the Labour Proclamation the Minister may by regulation determine the provisions of the Proclamation
applicable to domestic employees, the Committee expresses the firm hope that the guarantees enshrined in the Convention will
soon be explicitly afforded to domestic workers either by way of a regulation issued under section 40 or by way of the new
regulation on domestic employees announced by the Government.

Article 6. Public sector. The Committee had hoped that the new Civil Service Proclamation would explicitly recognize
the rights laid down in the Convention for civil servants in the Central Personnel Administration (CPA) who are not engaged in
the administration of the State. The Government again indicates that public servants are split into two categories, those who work
in the CPA and those who work in public or semi-public enterprises; that the latter are covered by the Labour Proclamation and
have therefore, like other workers, the rights to organize and to bargain collectively. The Government also states that, as regards
CPA workers, the draft Civil Service Proclamation has not yet been enacted, and that up to now no collective bargaining has been
undertaken between the Government and civil servants. The Committee requests the Government to provide specific
information on the status of the draft Civil Service Proclamation and to transmit a copy of the draft. It expresses the firm hope
that more than 10 years after ratification of the Convention the Government will soon be in a position to report the adoption
of the above Proclamation thus ensuring that civil servants not engaged in the administration of the State benefit from the
rights enshrined in the Convention, particularly the right to collective bargaining.

Articles 4 and 6. Collective bargaining in practice. The Committee notes the Government’s comments in reply to the
2012 observations of the International Trade Union Confederation (ITUC). It once again requests the Government to indicate
any measures taken or contemplated to promote the development of collective bargaining in the private and public sectors.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Ethiopia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1963)

The Committee notes the observations submitted by the International Trade Union Confederation (ITUC), in a
communication received on 31 August 2016, which refer to issues pending before this Committee, as well as the
Government’s comments thereon. The Committee also notes the observations of the International Organisation of
Employers (IOE) received on 1 September 2016, which are of a general nature.

In its previous comments, the Committee had welcomed the Joint Statement on the Working Visit of the ILO
Mission to Ethiopia, which was signed in May 2013 by the Minister of Labour and Social Affairs, on behalf of the
Government, and by the Director of the International Labour Standards Department, on behalf of the International Labour
Organization, as it represented a significant step towards resolving long-standing issues in line with the provisions of the
Convention. The Committee also takes note of the outcome of two ILO missions in the country (March 2015 and
September 2016) highlighting the availability of the technical assistance of the Office to address the necessary reforms.

Article 2 of the Convention. Right of workers, without distinction whatsoever, to establish organizations.
Teachers. In its previous comments, the Committee, encouraged by the commitment undertaken by the Government in
the Joint Statement firmly expected that the National Teachers’ Association (NTA) be promptly and unconditionally
registered. Recalling in this respect the conclusions and recommendations of the Committee on Freedom of Association in
Case No. 2516 (371st Report, paragraphs 475-481), the Committee notes with regret that the Government, while
reaffirming its readiness to register the NTA, indicated that it could not do so as the latter had not fulfilled the necessary
requirements. The Committee firmly expects that the Government will finally be able to report progress or related
developments in this respect in the near future.

Civil servants and employees of the state administration. In its previous comments, the Committee, in view of the
ongoing comprehensive civil service reform, firmly expected that, while pursuing the reform, the right to organize would
first be granted to all civil servants, including teachers in public schools and employees of the state administration,
including care workers, judges, prosecutors and managerial workers. Noting that the reform has not been achieved yet,
the Committee firmly expects that the Government will increase its efforts and take the necessary steps to ensure that
the right to organize is granted to all civil servants, including teachers in public schools and employees of the state
administration. The Government is urged to continue tripartite discussions in this regard.
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Articles 2 and 3. Amendments to the 2003 Labour Proclamation. In its previous comments, the Committee had
requested the Government to amend the following sections of the 2003 Labour Proclamation: section 3 (need to guarantee
the right to organize of several categories of workers excluded from the scope of application of the Proclamation);
sections 136(2), 143(2), 158(3) and 160(1) (restrictions to the right of organizations freely to organize their activities and
formulate their programmes); and section 120(1)(c) (need to ensure that the cancellation of the registration of an
organization is not based on provisions of the Labour Proclamation identified as restricting the right to organize).
Referring to its previous comments and the Government’s commitment to expedite the process for the submission of the
relevant amendments to Parliament, the Committee notes with regret that the information before it does not show progress
in this respect, with the exception of the proposal under consideration to extend section 3 of the Labour Proclamation to
domestic workers and managerial employees. The Committee firmly expects that the necessary measures will be taken
by the Government without delay, and in full consultation with the social partners, to amend the abovementioned
provisions of the Labour Proclamation in line with the Convention. It requests the Government to provide detailed
information in its next report on any progress made in this respect.

Recalling that the technical assistance of the Office is available, the Committee firmly expects that the
Government will make every effort to take the necessary action so as to bring the legislation and practice into full
conformity with the provisions of the Convention.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1963)

The Committee notes the observations submitted by the International Trade Union Confederation (ITUC), in a
communication received on 31 August 2016, which refer to issues pending before this Committee together with
allegations of anti-union discrimination, as well as the Government’s comments thereon.

In its previous comments, the Committee had welcomed the Joint Statement on the Working Visit of the ILO Mission
to Ethiopia, which was signed in May 2013 by the Minister of Labour and Social Affairs, on behalf of the Government,
and by the Director of the International Labour Standards Department, on behalf of the International Labour Organization,
as it represented a significant step towards resolving long-standing issues in line with the provisions of the Convention.
The Committee also takes note of the outcome of two ILO missions in the country (March 2015 and September 2016)
highlighting the availability of the technical assistance of the Office to address the necessary reforms.

Articles 1-4 of the Convention. Labour Proclamation (2003). In its previous comments, the Committee trusted
that the necessary measures would be taken without delay, and in full consultation with the social partners, to amend the
Proclamation as follows: section 3 (need to ensure that several categories of workers excluded from the scope of
application of the Proclamation enjoy the rights afforded by the Convention); need for specific provisions coupled with
effective and sufficiently dissuasive sanctions providing for protection of organizations of employers and workers against
acts of interference by each other’s agents or members in their establishment, functioning or administration; and section
130(6) (need to ensure that it is up to the parties to decide on the moment when the collective agreement becomes
inapplicable after the date of expiry). Referring to its previous comments and the Government’s commitment to expedite
the process for the submission of the relevant amendments to Parliament, the Committee notes with regret that the
information before it does not show progress in this respect. The Committee firmly expects that the necessary measures
will be taken by the Government without delay, and in full consultation with the social partners, to amend the Labour
Proclamation in line with the Convention. It requests the Government to provide detailed information in its next report
on any progress made in this respect.

OICICIORCRS)

Regulation concerning employment relations established by religious or charity organizations. The Committee
takes note of the adoption of the Council of Ministers Regulation (No. 341/2015) of March 2015 on employment relations
established by religious or charity organizations. The Committee requests the Government to transmit a complete
version of the document.

Article 6. Public servants not engaged in the administration of the State. In its previous comments, the
Committee, in view of the ongoing comprehensive civil service reform, firmly expected that, while pursuing the reform,
the right to bargain collectively would be granted to public servants not engaged in the administration of the State,
including teachers in public schools. The Committee notes that the Government merely reiterates its commitment to
address the issue in the ongoing civil service reform. Noting that the reform has not been achieved yet, the Committee
firmly expects that the Government will increase its efforts and take the necessary steps to ensure that the right to
bargain collectively is granted to public servants not engaged in the administration of the State — including teachers in
public schools.

Recalling that it may continue to avail itself of the technical assistance of the Office, the Committee firmly
expects that the Government will make every effort to take the necessary action so that the legislation and practice is
brought into full conformity with the provisions of the Convention.

industrial relations
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Fiji
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2002)

The Committee notes the observations from the International Organisation of Employers (IOE) received on
1 September 2016, which are of a general nature. The Committee notes the observations provided by the International
Trade Union Confederation (ITUC) in a communication received on 1 September 2016 referring to matters under
examination by the Committee. It also notes the observations from Education International (EI) and the Fiji Teachers’
Union (FTU) received on 6 September 2016 concerning the delay in setting up labour courts, which is penalizing teachers
who are waiting for their cases to be heard. The Committee requests the Government to provide its comments thereon.

Complaint made under article 26 of the Constitution of the ILO for non-observance of the Convention. The
Committee recalls that a complaint under article 26 of the ILO Constitution alleging the non-observance of the
Convention No. 87 by Fiji, had been submitted by a number of Workers’ delegates at the 2013 International Labour
Conference, and was declared receivable; that a Tripartite Agreement was signed on 25 March 2015 by the Government,
the Fiji Trades Union Congress (FTUC) and the Fiji Commerce and Employers’ Federation (FCEF); and that the
Government was requested to accept a tripartite mission to review the ongoing obstacles to the submission of a Joint
Implementation Report (JIR) and consider all matters pending in the article 26 complaint. The Committee takes note of
the report of the ILO tripartite mission that visited Fiji from 25 to 28 January 2016 and warmly welcomes the signature by
all three parties on 29 January 2016 of the JIR, as well as the adoption on 10 February 2016 of the Employment Relations
(Amendment) Act 2016 introducing the changes agreed to in the JIR. The Committee is pleased to note the progress which
has given rise to the Governing Body decision that the article 26 complaint would not be referred to a commission of
inquiry, and that the procedure be closed. The Committee requests the Government to continue to provide information
on the developments in relation to the follow-up given to the JIR and the 2016 amendment of the Employment
Relations Promulgation (ERP).

The Committee notes the conclusions and recommendations of the Committee on Freedom of Association in Case
No. 2723 drawing the legislative aspects of the case to the attention of the Committee of Experts (378th Report, paragraph
271).

Trade union rights and civil liberties. The Committee recalls that in its previous comments it had noted with
satisfaction that the sedition charges brought against Mr Daniel Urai (President of the FTUC) four years ago, had been
dropped, and expressed the strong hope, that the remaining charges against Mr Urai, of unlawful assembly on the grounds
of failure to observe the terms of the Public Emergency Regulations (PER), would equally be dropped without delay. The
Committee notes that the Government indicates that the matter was set for mention on 30 March 2015 to fix a trial date
and provides no more up-to-date information. Noting the Government’s statement that all past and pending charges
against Mr Urai were brought in relation to the commission of separate criminal offences and not in relation to his trade
union membership, the Committee observes that the conduct of trade union meetings is a key trade union activity and that
it had previously considered the meeting permit requirements laid down in the now repealed PER contrary to the
Convention. The Committee once again urges the Government to take the necessary measures to ensure that the
remaining charges against Mr Urai are immediately dropped. The Committee also notes that the Government confirms
that the charges against Mr Nitendra Goundar, a member of the National Union of Hospitality, Catering and Tourism
Industries Employees, are still pending and that his case would be called for mention on 20 June 2016 in the Nadi
Magistrates Court. The Committee requests the Government to provide details as to the nature of the charges brought
against Mr Goundar and to take measures to drop them should they be related to trade union activities.

Legislative issues

Article 2 of the Convention. Right of workers to establish and join organizations of their own choosing. The
Committee recalls that, in its previous comments, it had welcomed the repeal of Essential National Industries Decree
No. 35 of 2011 (ENID) by the 2015 amendment of the ERP, while observing that section 191BW provides that the ENID
is repealed except to the extent saved by new Part 19 of the ERP. Having noted the issues relating to the creation of
bargaining units that had been raised during the ILO direct contacts mission in 2014, and noting the concerns expressed
during the ILO tripartite mission in 2016 that the 2015 amendment of the ERP perpetuated a number of elements of the
ENID, particularly as regards the continued existence of bargaining units, the Committee warmly welcomes that, in line
with the JIR signed on 29 January 2016, the Employment Relations (Amendment) Act 2016 eliminates the concept of
bargaining units from the ERP and allows workers to freely form or join a trade union (including an enterprise union)
under the ERP.

The Committee notes that the ITUC states that, although the parties agreed in the JIR that the Employment Relations
Advisory Board (ERAB) will continue its work in reviewing labour laws including the ERP matrix so as to ensure
compliance with ILO Conventions ratified by Fiji, the matter has been sitting in the ERAB without much progress due to
the fact that the ERAB now comprises 31 mostly new members (ten worker, ten employer and ten government
representatives plus the chairperson), and that the worker and employer representatives are chosen by the Government and
not wholly nominated by the most representative employers’ and workers’ organizations (FTUC and FCEF). The
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Committee observes that similar issues arise, according to the ITUC, with respect to the nominations to the workers’ and
employers’ panels feeding into the composition of the Arbitration Court. The ITUC indicates that four ERAB government
representatives have been included in the employers’ panel and that many representatives on the workers’ panel are
unknown to the FTUC. The Committee considers that the right to participate in national tripartite bodies, and the right to
nominate delegates to international bodies should remain the prerogative of representative national workers’ and
employers’ organizations. Referring as well to its comments under the Tripartite Consultation (International Labour
Standards) Convention, 1976 (No. 144), the Committee requests the Government to provide information on the
composition of the ERAB and the Arbitration Court, and to explain the manner in which the representative national
workers’ and employers’ organizations have been able to determine their representatives.

The Committee had previously urged the Government: (i) to re-register the trade unions that had been deregistered
by virtue of section 6 of the ENID; and (ii) to implement the recommendation of the ERAB to reinitiate the resolution of
the disputes that had been discontinued by section 26 of the ENID. The Committee notes that, as agreed by the parties in
the JIR, the Employment Relations (Amendment) Act 2016 provides that: (i) any trade union which was deregistered as a
result of the ENID shall be entitled to apply to be registered again in accordance with the ERP and shall not be required to
pay any registration fees provided, however, that the trade union must apply for registration within seven days from the
date of commencement of this provision; and (ii) individual grievance cases filed by employees with the Employment
Tribunal, which had been discontinued under the ENID and the 2011 ERP Amendment Decree, are hereby reinstated and
shall be determined by the Arbitration Court. Concerning the first point, the Committee notes the Government’s indication
that the Office of the Registrar of Trade Unions did not re-register any trade unions as records showed that deregistration
did not occur. Recalling that trade unions were required to re-register under the ENID, the Committee requests the
Government to indicate whether the registration of trade unions that did not re-register or were not re-registered under
the ENID is being considered valid in essential national industries. As regards the second point, the Committee notes
that the ITUC indicates that the Arbitration Court is still not operational, although the Government has committed to
operationalize it in the near future and the Court has claimed to begin preliminary hearings on 19 September 2016.
Observing that the negative effects of the ENID on the trade union movement still persist, the Committee hopes that the
Government will accelerate the operationalization of the Arbitration Court so as to ensure the expeditious adjudication
of the reinstated individual grievances.

Furthermore, the Committee had previously noted that the following issues previously raised were still pending after
the adoption of the Employment Relations (Amendment) Act 2015 and notes that they have not been addressed by the
Employment Relations (Amendment) Act 2016: denial of right to organize to prison guards (section 3(2)); and excessively
wide discretionary power of the Registrar in deciding after consultation whether or not a union meets the conditions for
registration under the ERP (section 125(1)(a) as amended). Noting the Government’s indication that ERAB meets
monthly to review labour laws to ensure compliance with ratified ILO Conventions, the Committee, with reference to
its earlier comments, once again requests the Government to review the abovementioned provisions of the ERP, in
accordance with the agreement in the JIR and in consultation with the representative national workers’ and
employers’ organizations, with a view to their amendment, so as to bring the legislation into full conformity with the
Convention.

Article 3. Right of organizations to elect their representatives in full freedom, organize their activities and
formulate their programmes. The Committee had previously observed that, pursuant to section 185 of the ERP as
amended in 2015, the list of industries considered as essential services now includes the services listed in Schedule 7 of
the ERP, the essential national industries declared under the former ENID and the corresponding designated companies, as
well as the whole of the public service (that is government, statutory authorities, local authorities and government
commercial companies). The Committee welcomes that, according to the JIR, the tripartite partners agreed to invite the
Office to provide technical assistance and expertise to assist the ERAB to consider, gauge and determine the list of
essential services and industries. The Committee also notes that the Committee on Freedom of Association asked the
Office to provide as soon as possible the requested technical assistance in respect of the list of essential services and
industries, and requested the Government to keep it informed of any developments in this regard. Noting the
Government’s indication that it has sought technical assistance and advice from the Office, the Committee requests
that, as soon as the technical assistance has been provided, the Government supply information on any developments
regarding the modification of the list of essential services.

COICICIORCTRC)

The Committee had previously noted that the following issues previously raised were still pending after the adoption
of the Employment Relations (Amendment) Act 2015 and notes that they have not been addressed by the Employment
Relations (Amendment) Act 2016: obligation of union officials to be employees of the relevant industry, trade or
occupation for a period of not less than three months (section 127(a) as amended); prohibition of non-citizens to be trade
union officers (section 127(d)); interference in union by-laws (section 184); excessive power of the Registrar to request
detailed and certified accounts from the treasurer at any time (section 128(3)); provisions likely to impede industrial action
(sections 175(3)(b) and 180); and compulsory arbitration (sections 169 and 170; section 181(c) as amended; new section
191BS (formerly 191(1)(c)); and penalty in form of a fine in case of staging an unlawful but peaceful strike (sections 250
and 256(a)). Furthermore, the Committee had previously noted with concern the following additional discrepancies
between the provisions of the ERP, as amended in 2015, and the Convention, and observes that they have not been
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addressed by the Employment Relations (Amendment) Act 2016: provisions likely to impede industrial action (section
191BN); penalty of imprisonment in case of staging a (unlawful or possibly even lawful) peaceful strike in services
qualified as essential (sections 191BQ(1), 256(a), 179 and 191BM); excessively wide discretionary powers of the Minister
with respect to the appointment and removal of members of the Arbitration Court and appointment of mediators, calling
into question the impartiality of the dispute settlement bodies (sections 191D, 191E, 191G and 191Y); compulsory
arbitration in services qualified as essential (sections 191Q, 191R, 191S, 191T and 191AA). In light of the
abovementioned expanded list of essential services, the Committee reiterates that these restrictions, while not providing
for an outright prohibition of industrial action, cover a broad range of the economy, and that the cumulative effect of the
established system of compulsory arbitration applicable to “essential services”, and the accompanying harsh penalties
involving imprisonment, is to effectively prevent or repress industrial action in these services. In the absence of
information provided by the Government in relation to the above provisions, and noting the Government’s indication
that ERAB meets monthly to review labour laws to ensure compliance with ratified ILO Conventions, the Committee,
with reference to its earlier comments, once again requests the Government to take measures to review the
abovementioned provisions of the ERP, in accordance with the agreement in the JIR and in consultation with the
representative national workers’ and employers’ organizations with a view to their amendment, so as to bring the
legislation into full conformity with the Convention.

Public Order (Amendment) Decree. The Committee notes that, according to Fiji Constitutional Process
(Amendment) Decree No. 80 of 2012, the suspension of the application of section 8 of the Public Order Act, as amended
by Public Order (Amendment) Decree No. 1 of 2012 (POAD), which placed unjustified restrictions on freedom of
assembly, is no longer valid. The Committee also notes that, according to the report of the ILO tripartite mission, the
FTUC criticized the adverse effects of the POAD on legitimate union activities, including meetings, whereas the Solicitor-
General considered that the POAD only applied to public meetings and did not normally concern trade union meetings.
The Committee considers that permission to hold public meetings and demonstrations, which is an important trade union
right, should not be arbitrarily refused. The Committee urges the Government to take measures to bring section 8 of the
POAD into line with the Convention by fully repealing or amending this provision so as to ensure that the right to
assembly is freely exercised.

Electoral Decree. The Committee previously noted that section 154 of Electoral Decree No. 11 of 27 March 2014
as amended provides that the Fiji Elections Office (FEO) shall be responsible for the conduct of elections of all registered
trade unions, and firmly hoped that any supervision of elections of employers’ or workers’ organizations would be carried
out by an independent body. The Committee notes the election guidelines supplied by the Government, and observes that,
as signalled by the ITUC, section 17(8) of the Electoral Decree provides that the decision of the Electoral Commission on
any complaint from the decision of the Supervisor shall be final and shall not be subject to any further appeal to or review
by any court, tribunal or any other adjudicating body. The Committee expects that the Government will not unduly
interfere in trade union elections taking due account of the organizations’ constitution and by-laws, and requests the
Government to take measures to ensure that any decision of the FEO may be subject to judicial review, so as to give
effect to the right of workers’ and employers’ organizations to elect their representatives in full freedom.

Constitution of the Republic of Fiji of 2013. The Committee recalls that in its previous comments it had noted with
deep concern that the rights relating to freedom of association enshrined in the new Constitution (articles 19 and 20) are
subject to broad exceptions and limitations for the purpose of regulating trade unions, collective bargaining processes and
“essential services and industries, in the overall interests of the Fijian economy and the citizens of Fiji”, which could be
invoked to undermine the underlying rights. The Committee observes that the Government, in response to its previous
request to provide information on any court judgments interpreting these constitutional provisions, refers to certain
judicial decisions concerning international law in general but not the Convention in particular. In light of the ITUC’s
continuing concerns that these limitations could potentially be interpreted to permit very broad restrictions on the
fundamental right to freedom of association, the Committee trusts that the Government will provide information on
court judgments, if any, interpreting articles 19 and 20 relating to freedom of association, which the Committee hopes
will be applied in full conformity with the provisions of the Convention.

Political Parties Decree. The Committee recalls that, in its previous comments, it had noted that, under section 14
of the 2013 Political Parties Decree, persons holding an office in any workers’ or employers’ organization are banned
from membership or office in any political party and from any political activity, including merely expressing support or
opposition to a political party; and that sections 113(2) and 115(1) of the Electoral Decree prohibit any public officer from
conducting campaign activities, and any person, entity or organization that receives any funding or assistance from a
foreign government, intergovernmental or non-governmental organization to engage in, participate in or conduct any
campaign (including organizing debates, public forums, meetings, interviews, panel discussions, or publishing any
material) that is related to the election; and had requested information in this regard. The Committee notes that the
Committee on Freedom of Association (CFA) requested the Government to take measures to review section 14 of the
Political Parties Decree, in consultation with the representative national workers’ and employers’ organizations, with a
view to its amendment so as to ensure respect for the principles enunciated in the CFA’s conclusions. The Committee
notes that the Government confines itself to indicating that it has undertaken reforms including of the voting system to
create transparent rules of governance and that the provisions seek to ensure the political neutrality of public officers,
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which include trade union officers. Noting the Government’s indication that trade union officials in Fiji have recently
contested general elections and that most of them were unsuccessful and have returned to their former trade union
positions, the Committee further notes that the Political Parties Decree goes very far in prohibiting any expression of
political support or opposition by officers of employers’ or workers’ organizations. The Committee, therefore, once again
requests the Government to take measures to review the above provisions accordingly, in consultation with the
representative national workers’ and employers’ organizations, with a view to their amendment.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1974)

The Committee notes the observations provided by the International Trade Union Confederation (ITUC) in a
communication received on 1 September 2015 referring to matters under examination by the Committee. It also notes the
observations of the Fiji Mine Workers’ Union (FMWU) received in January 2016 and the observations from Education
International (EI) and the Fiji Teachers’ Union (FTU) received on 6 September 2016 concerning the lack of consultation
with this union in regard to wages and terms and conditions of employment of teachers. The Committee requests the
Government to provide its comments on the latter observations. The Committee also notes the Government’s comments
on the 2014 observations made by the ITUC, the Fijian Teachers Association (FTA) and the FMWU.

Article 1 of the Convention. Adequate protection against acts of anti-union discrimination. With reference to the
long-standing dispute in relation to the Vatukoula Mining Company (concerning the refusal to recognize a union and the
dismissal of striking workers over 17 years ago), the Committee recalls that, in its previous comments, it had noted the
Government’s indication that the Vatukoula Social Assistance Trust Fund (VSATF) had been established to benefit
around 800 recipients through money grants and assistance for relocation, small and micro-enterprise development and
education for dependants. The Committee had requested the Government to supply detailed information on the measures
taken to compensate the persons concerned and to continue to engage with the FMWU representatives with a view to the
implementation of a mutually satisfactory settlement.

The Committee notes the Government’s indication that: (i) it has initiated steps in adopting an interest-based
mediation process in its effort to resolve this case through amicable settlement; (ii) the mediation process is composed of
three stages: research and collating information in a chronological order, analysis of these documents to identify the
interests of the parties, and face-to-face meetings with the executives of the FMWU; (iii) all three stages of the mediation
process have been completed; and (iv) the Government is currently formulating suitable proposals for best settlement
options. The Committee notes that the FMWU confirms in its 2016 observations the initiation of a mediation process in
2015. The Committee expects that, after 26 years, this long-standing dispute which has caused great hardship to the
dismissed workers will finally and equitably be resolved through the implementation of a mutually satisfactory
settlement. It requests the Government to supply detailed information on the outcome of the mediation process, on the
follow-up measures taken to compensate the persons concerned in an expeditious and effective manner, and in relation
to the VSATF fund. It also invites the FMWU to provide information on any developments in this regard.

Article 4. Promotion of collective bargaining. The Committee recalls that its previous comments concerned
several provisions of the Essential National Industries Decree, 2011 (ENID) which were not in conformity with the
Convention. The Committee warmly welcomes: (i) the Tripartite Agreement signed on 25 March 2015 by the
Government, the Fiji Trades Union Congress (FTUC) and the Fiji Commerce and Employers’ Federation (FCEF)
acknowledging the review of labour laws including the Employment Relations Promulgation (ERP) to be conducted under
the Employment Relations Advisory Board (ERAB) to ensure compliance with ILO core Conventions; (ii) the repeal on
14 July 2015 of the ENID through the adoption of the Employment Relations (Amendment) Act No. 10 of 2015; (iii) the
signature by all three parties on 29 January 2016 of the Joint Implementation Report (JIR); and (iv) the adoption on
10 February 2016 of the Employment Relations (Amendment) Act of 2016 introducing the changes agreed to in the JIR.

OICICIORCRC)

Noting the concerns expressed during the 2016 ILO tripartite mission about the persisting negative impact of the
ENID after its repeal, the Committee warmly welcomes that the Employment Relations (Amendment) Act, 2016,
eliminates the concept of bargaining units from the ERP. It notes however with regret that the abrogation by the ENID of
the collective agreements in force which it had considered contrary to Article 4, has not been addressed. The Committee
notes that, at its meeting in June 2016, the Committee on Freedom of Association requested the Government to devise
ways as to how to address this issue, taking into account that, according to the report of the ILO tripartite mission, there
was awareness of the complainants of the difficulty of revalidating the collective agreements in extenso in view of the
passage of time and readiness to envisage the possibility to reactivate the collective agreements negotiated prior to the
ENID solely as base documents, with variations in terms and conditions to be renegotiated. The Committee requests the
Government to engage in consultations with the representative national workers’ and employers’ organizations with a
view to exploring a mutually satisfactory solution and to provide information on any progress achieved in this respect.

Compulsory arbitration. The Committee notes the following cases foreseen in the Employment Relations
(Amendment) Act No. 10 of 2015 in which the Secretary shall notify the Minister and the Chair of the Arbitration Court
that a trade dispute exists, which then gives rise to compulsory conciliation or arbitration: (i) in cases of refusal to
negotiate upon collective bargaining notice (section 191Q(3)); and (ii) at the request of any party if no collective
agreement has been concluded after 90 days and if the Secretary considers mediation unlikely to achieve results
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(section 191(R)), or if no results have been achieved after 14 days of consultation/mediation (section 191(S)). Moreover,
section 191AA(b) and (c) provides that the Arbitration Court shall, inter alia, have cognizance of a trade dispute where a
trade union or an employer party to the dispute makes a request in writing to the Secretary that the trade dispute be
submitted to arbitration; or where the Minister directs that the trade dispute be submitted to arbitration. The Committee
recalls that compulsory arbitration is contrary to the voluntary nature of collective bargaining and is only acceptable in
relation to public servants engaged in the administration of the State (A4rticle 6 of the Convention), essential services in the
strict sense of the term and acute national crises. The Committee requests the Government to take measures to review the
provisions of the ERP, in accordance with the agreement in the JIR and in consultation with the representative
national workers’ and employers’ organizations, with a view to their amendment so as to bring the legislation into full
conformity with the Convention.

Gabon

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations made by the International Organisation of Employers (IOE) in a
communication received on 1 September 2015, which are of a general nature.

In its previous comments, further to the observations of the International Trade Union Confederation (ITUC) relating
to restrictions on the right to strike in the public sector on the recurrently cited grounds of ensuring public safety, the
Committee requested the Government to provide information on the number of strikes called in the public sector, the
sectors concerned and the number of strikes prohibited on the grounds of a possible disruption of public order. In the
absence of a reply, the Committee reiterates its request and trusts that the Government will take, without delay, all the
necessary measures to provide the information requested.

Moreover, further to the observations previously received from Education International (EI), which denounced the
adoption of various regulations making the exercise of union activities in the education sector increasingly difficult, the
Committee requested the Government to specify the measures taken in the education sector to ensure that trade unions
have access to educational establishments so that they can perform their representation functions and defend their
members’ interests. In the absence of a reply, the Committee reiterates its request and trusts that the Government will
take, without delay, all the necessary measures to provide the information requested.

The Committee is raising other matters in a request addressed directly to the Government.

Gambia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2000)

The Committee notes with concern that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.

Scope of the Convention. Civil servants, prison officers and domestic workers. In its previous comments, the Committee
had requested the Government to guarantee that the rights afforded by the Convention were ensured for prison officers, domestic
workers and civil servants not engaged in the administration of the State. The Committee noted with regret that the new Labour
Act did not apply to the abovementioned categories of workers (section 3(2)). The Committee recalled that only the armed forces,
the police and public servants engaged in the administration of the State can be excluded from the guarantees of the Convention.
The Committee notes that the Government had indicated that the right to collective bargaining under Part XIII of the Labour Act
is a communal right guaranteed to all workers. The Committee observes that although prison officers, domestic workers and civil
servant are excluded from the application of the Labour Act, section 3(3) entitles the Secretary of State to extend the Act’s
application by an order published in the gazette, to any excluded category of workers. The Committee therefore requests the
Government to indicate if the excluded employees under section 3(2) of the Labour Act are afforded the rights to collective
bargaining under Part XIII of the Labour Act as a result of an order published in the gazette by the Secretary of State and if
so, to provide a copy of the said Order. The Committee also requests the Government to indicate how these categories of
workers are afforded adequate protection against acts of anti-union discrimination and interference, in accordance with
Articles 1 and 2 of the Convention.

Article 4. Measures to encourage and promote the full development and utilization of machinery for voluntary negotiation
between employers or their organizations and workers’ organizations. In its previous comments, the Committee had noted that
according to section 130 of the Act, in order to be recognized as a sole bargaining agent, a trade union should represent a certain
percentage of employees under a contract of service (30 per cent in the case of a single union and at least 45 per cent if the
establishment in question employs at least 100 people; in this case, the bargaining agent could be composed of two or more trade
unions). The Committee recalled that where, under a system for nominating an exclusive bargaining agent, there is no union
representing the required percentage to be so designated, collective bargaining rights should not be denied to other unions in the
unit, at least on behalf of their own members. The Committee further noted that section 131 of the Act provides that an employer
may, if he or she wishes, organize a secret ballot to establish a sole bargaining agent. The Committee recalled that the
organization of a ballot for determining representativeness should be carried out by the authorities or an independent party upon a
request presented by a union. The Committee requested the Government to take the necessary measures in order to bring the
legislation into conformity with the Convention in accordance with the abovementioned principles. The Committee noted the
Government’s indication that the Department of Labour is in consultation with the Central Government for amendments to be
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tabled before Parliament for approval. The Committee requests the Government to provide information on any development in
this regard.

The Committee expects that the Government will make every effort to take the necessary action in the near future.

Guatemala

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1952)

The Committee notes the observations received on 1 September 2016 submitted, respectively, by the:
(1) International Trade Union Confederation (ITUC); (ii) Autonomous Popular and Trade Union Movement of Guatemala;
and (iii) the Indigenous and Rural Workers Trade Union Movement of Guatemala (MSICG). The Committee notes that
these observations refer to matters examined in its present comment and also to denunciations of violations in practice
on which the Committee requests the Government to provide its comments. The Committee also notes the joint
observations of the Coordinating Committee of Agricultural, Commercial, Industrial and Financial Associations (CACIF),
received on 1 September 2016, referring to matters examined by the Committee in the present observation. Finally, the
Committee notes the observations of the International Organisation of Employers (IOE), received on 1 September 2016,
which are of a general nature.

Complaint made under article 26 of the ILO Constitution concerning non-observance of the
Convention

The Committee notes that at its 328th Session (October—November 2016), the Governing Body decided to defer
consideration until its 329th Session (March 2017) of the decision to establish a Commission of Inquiry to examine the
complaint submitted under article 26 of the ILO Constitution by various Worker delegates to the 101st Session of the
International Labour Conference (May—June 2012) concerning non-observance of the Convention by Guatemala. The
Committee notes that the Governing Body took special note of the submission to the Congress of the Republic, on
27 October 2016, of two draft legislative initiatives, one relating to freedom of association, and that the Governing Body
expressed the firm expectation that it would be informed before its 329th Session (March 2017) of the passage into law of
legislation that is fully in conformity with the conclusions and recommendations of the ILO supervisory system and
the Convention.

Follow-up to the conclusions of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee notes the discussion held in the Conference Committee on the Application of Standards (hereinafter
the Conference Committee) in June 2016 on the application of the Convention by Guatemala. The Committee notes in
particular that the Conference Committee urged the Government to: (i) investigate, with the involvement of the Public
Prosecutor’s Office, all acts of violence against trade union leaders and members, with a view to determining
responsibilities and punishing the perpetrators, taking the trade union activities of the victims fully into consideration in
the investigations as one of the possible motives; (ii) provide rapid and effective protection to all trade union leaders and
members who are under threat, increasing the budget allocated to protection schemes for trade unionists so as to ensure
that protected individuals do not personally have to bear any costs arising out of those schemes; (iii) submit to the
Congress, before September 2016, a draft law respecting the number of workers required to constitute a trade union and
the categories of workers in the public sector to ensure the conformity of national legislation with the Convention;
(iv) eliminate the various legislative obstacles to the free establishment of trade union organizations and, in consultation
with the social partners and with the support of the Special Representative of the ILO Director-General, review the
handling of registration applications; (v) disseminate in the national mass media the campaign on freedom of association
and collective bargaining supported by the Special Representative of the ILO Director-General, and ensure that there is no
stigmatization whatsoever against collective agreements existing in the public sector; (vi) continue to support the work of
the Committee for the Settlement of Disputes before the ILO in the area of Freedom of Association and Collective
Bargaining; and (vii) continue taking the necessary steps to fully implement the roadmap adopted on 17 October 2013 in
consultation with the social partners.

Trade union rights and civil liberties

The Committee regrets that for a number of years, in the same way as the Committee on Freedom of Association, it
has been examining allegations of serious acts of violence against trade union leaders and members, including numerous
murders and the related situation of impunity. The Committee notes the Government’s indication that: (i) up to now, there
have been 14 rulings on the over 70 cases of murder brought before the Committee on Freedom of Association of the
International Labour Organization, 11 of which were convictions; (ii) the Office of the Public Prosecutor and the courts
have found that the motive for the violent murders subject to these 11 convictions was not based on trade union activity or
the defence of the labour rights of the victims; (iii) the perpetrators of the attempted murder of trade unionist Cruz Telon
were convicted on 25 April 2016 for attempted murder and robbery with violence; (iv) the Office of the Public Prosecutor,
through the Special Investigation Unit for Crimes Against Trade Unionists, has made significant progress in the
investigation of another two cases (the murders of José Ricardo Morataya Lemus and Bruno Ernesto Figueroa, in which
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cases rulings have not yet been handed down); (v) the Trade Union Committee of the Office of the Public Prosecutor is
continuing to meet regularly, with the participation on a monthly basis of trade unions, the Office of the Public Prosecutor,
the Ministry of Labour and the Special Representative of the ILO Director-General; (vi) collaboration is continuing with
the International Commission Against Impunity in Guatemala (CICIG) relating to the investigation of a list of 12 murders
selected by the trade union movement; (vii) the Special Investigation Unit for Crimes Against Trade Unionists has been
restructured and is now composed of two agencies; (viii) during the first half of 2016, the Ministry of the Interior granted
two personal security measures and 24 security measures covering specific locations for trade union members; (ix) on
18 August 2016, the authorities of the Ministry of the Interior reached agreement with trade union representatives on a
draft Protocol for the implementation of immediate and preventive security measures for trade union members; (x) the
emergency telephone number 1543 continues to operate for the denunciation of acts of violence or threats against trade
union members and human rights defenders; and (xi) in June 2016, a special bonus of 700 Guatemalan quetzals (GTQ) a
month was authorized for officers of the National Civil Police so that protected persons do not have to personally cover
any cost in that regard. The Committee also notes that, within the framework of the examination by the Governing Body
of the complaint made under article 26 of the ILO Constitution, the Government reported the capture and prosecution of
the alleged murderer of Brenda Marleni Estrada Tambito, trade union adviser to the Trade Union of Workers of
Guatemala (UNSITRAGUA-Historic), who was murdered in June 2016.

The Committee notes that the various national trade union organizations and the ITUC: (i) denounce the persistence
of many attacks and threats against members of the trade union movement; (ii) denounce the absence of specific progress
in the investigation of the 75 murders of trade union members and the conviction of their murderers; and (iii) particularly
regret the absence of convictions or significant progress in the investigation of murders in which evidence of a possible
anti-union motive has already been identified. In this connection, the Committee notes that the Autonomous Popular Trade
Union Movement of Guatemala indicates that collaboration with the CICIG in relation to 12 murders corroborates the
existence of clear evidence relating the murders with the trade union activities of the victims. The representatives of the
trade union confederations nevertheless regret that, despite the above, there is still much to do to shed full light on these
crimes. The Committee further notes the six-monthly report on acts of violence against trade unionists for January—June
2016, prepared by the Network of Labour Rights Defenders of Guatemala and forwarded by the ITUC. According to this
report, 11 threats against trade union members, five physical attacks, including two murders (the death on 24 February
2016 of Silvia Marina Calderon Uribio, member of the Union of Workers of the National Committee for Alphabetization
(SITRACONALFA), and the death on 19 June 2016 of Brenda Marleni Estrada Tambito, legal adviser to
UNSITRAGUA-Historic) have been recorded during the first half of 2016. The Committee notes the emphasis placed by
the CACIF on the persistence of the general climate of violence affecting the country, which is accompanied by a high
level of impunity (of the over 20,000 murders in the country in 2012, only 12.77 per cent of cases resulted in a
conviction). The CACIF indicates that, although these figures are not an excuse for failing to make progress in the
investigation of the violent deaths of trade unionists, they do illustrate the general inefficiency of the application of justice
in Guatemala.

The Committee notes with deep concern the persistent allegations of acts of anti-union violence, including physical
aggression and murders. While taking due note of the results achieved by the Office of the Public Prosecutor in the
investigation of the latest murder of a member of the trade union movement which occurred in June 2016, the Committee
regrets that it is once again bound to note the overall absence of progress in combating impunity. In the same way as the
Committee on Freedom of Association in the context of Case No. 2609 (378th Report, paragraphs 272-325), the
Committee expresses its particular concern at the lack of progress in the investigations of murders in which evidence has
already been found of a possible anti-union motive. In light of the above, the Committee firmly urges the Government to
intensify its efforts to: (i) investigate all acts of violence against trade union leaders and members with a view to
determining responsibilities and punishing the perpetrators and instigators of such acts, taking fully into consideration
in the investigations the trade union activities of the victims; and (ii) provide prompt and effective protection for all
trade union leaders and members who are at risk. In particular, the Committee urges the Government to intensify its
efforts to: (i) allocate additional financial and human resources to the Special Investigation Unit for Crimes against
Trade Unionists of the Office of the Public Prosecutor; (ii) develop the collaboration initiated between the Office of the
Public Prosecutor and the CICIG; (iii) establish special courts to deal more rapidly with crimes and offences
committed against members of the trade union movement; and (iv) increase the budget for protection programmes for
members of the trade union movement. The Committee requests the Government to continue providing information on
all of the measures adopted and the results achieved in this regard.

Legislative issues

Articles 2 and 3 of the Convention. The Committee recalls that for many years it has been requesting the
Government to take measures to amend several legislative provisions.

In this regard, the Committee notes that the Government has provided a copy of a Bill which seeks to bring
legislation into conformity with the Convention and which was submitted to the Congress of the Republic on 27 October
2016.

The Committee observes with interest that the Bill addresses the Committee’s previous comments in relation to:
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—  the minimum membership requirements set out in section 215(c) of the Labour Code for sectoral trade unions — by
replacing the current requirement to affiliate 50 per cent plus one of those working in the sector, with a 90 members
minimum membership requirement;

—  the restrictions for election as trade union leader — by allowing up to one-third of the union’s executive committee to
be composed of foreign nationals, and by allowing, in the same proportion, that former employees of the enterprise,
guild or sector of the union concerned be designated by the union’s executive committee;

—  the majority required to call a strike — by replacing the requirement of a majority of all workers in the enterprise,
with a requirement of the majority of the workers present at the assembly specially convoked for the strike ballot;

—  the imposition of compulsory arbitration in non-essential services in the strict sense of the term — by eliminating
such imposition through the amendments of section 4(d) of the Act on Unionization and the Regulation of Strikes of
Public Employees (Decree No. 71-86, as amended by Legislative Decree No. 35-96; and

—  the prohibition of solidarity strikes — by eliminating such prohibition through the amendment of section 4(d) of the
Act on Unionization and the Regulation of Strikes of Public Employees.

However, the Committee regrets to note that the provisions of the Bill amending sections 390(2) and 430 of the
Penal Code do not resolve the difficulties raised by the Committee in its previous comments. In this respect, the
Committee notes that the Bill’s proposal revise section 390(2) of the Penal Code imposes imprisonment penalties from
one to five years to persons who “carry out acts that result in sabotage, damage or destruction of private property of an
enterprise or a public institution, affecting their production or service”. The Committee observes that the large breadth of
such formulation retains the risk of imposing penal sanctions on workers carrying out a peaceful strike. The Committee
further notes the Bill does not address the Committee’s concerns as to section 430 of the Penal Code, inasmuch as the
amended formulation on the Bill sets out that “civil servants, public employees and employees or dependants of a public
service enterprise who abandon their post, work or service, will be liable to imprisonment for a term of six months to two
years” and that this sanction will be doubled for the leaders, promoters, or organizers of the massive abandonment or if the
abandonment results in damage to the public interest. In this regard, the Committee recalls that no penal sanctions should
be imposed with respect to carrying out a peaceful strike and that such sanctions should only be permissible where
violence against persons or property, or other serious infringements of penal law have been committed.

Finally, the Committee regrets that the Bill does not include measures to ensure that various categories of public
sector workers (engaged under item 029 and other items of the budget) enjoy the guarantees afforded by the Convention.

In the light of the above, the Committee trusts that all the legislative amendment it has requested for many years
will be adopted in the near future in accordance with all the Committee’s comments. While welcoming the progress
contained in the Bill submitted by the Government, the Committee emphasizes the importance of the Government
having recourse as soon as possible to the technical assistance of the Office to ensure that the Bill that is adopted is in
full compliance with the guarantees of the Convention. The Committee requests the Government to provide
information in this respect.

Application of the Convention in practice

Registration of trade unions. In its previous comment, the Committee expressed deep concern at the obstacles to
the registration of trade unions noted by the Committee on Freedom of Association within the framework of Case
No. 3042. In this regard, the Committee notes the Government’s indication that: (i) there was a significant increase in the
registration of trade unions during 2015 (52 registrations) and the first half of 2016 (76 registrations between January
and July); (ii) a draft Government Decision to reduce the time required for the registration of trade unions was submitted
on 8 September 2016 by the Ministry of Labour and Social Welfare to the Tripartite Committee on International Labour
Affairs; and (iii) the submission of the Bill resulted in complete rejection by the workers, thereby preventing genuine
consultations. The Committee also notes that both the Autonomous Popular Trade Union Movement of Guatemala and the
MSICG continue to denounce cases of hindrance in the registration of trade unions. In light of the above, the Committee
requests the Government to continue to have recourse to the technical assistance of the Office in order to pursue more
in-depth dialogue with the trade unions on the reform of the registration procedure. The Committee also requests the
Government to continue providing information on the number of registrations requested and those recorded.

OICICIORCRS)

Conflict resolution on freedom of association
and collective bargaining

Settlement of disputes relating to freedom of association and collective bargaining. 1In its previous comment, the
Committee invited the Government to continue strengthening the Conflict Resolution Committee on Freedom of
Association and Collective Bargaining (hereinafter the Conflict Resolution Committee). In this regard, the Committee
notes that: (i) the Government has provided information on the activities of the Conflict Resolution Committee indicating
that progress has been achieved in certain aspects of two cases that are before the Committee on Freedom of Association;
(i1) the Autonomous Popular Trade Union Movement of Guatemala indicates that the Conflict Resolution Committee has
achieved very limited results, with the partial settlement of a single case, and considers that the terms of reference and
operation of the Conflict Resolution Committee need to be reviewed; and (iii) the CACIF emphasizes that only four cases
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examined by the Conflict Resolution Committee are related to the private sector. In light of the above, and with a view to
reinforcing the effectiveness and impact of the Conflict Resolution Committee, the Committee requests the Government
to undertake, in consultation with the social partners and with the support of the Office of the Special Representative
of the ILO Director-General, an evaluation of the terms of reference and operation of the Conflict Resolution
Committee. Noting the reiterated observations by trade unions alleging a complete absence of judicial protection for
freedom of association, the Committee calls for the inclusion in this evaluation of an examination of the
complementarity between the Conflict Resolution Committee and the judicial mechanisms for the protection of
fireedom of association in the country, together with an analysis of their effectiveness.

Awareness-raising campaign on freedom of association and collective bargaining. In its previous comment, and in
light of the commitments made by the Government in the 2013 roadmap, the Committee invited the Government to
disseminate in the national mass media the awareness-raising campaign on freedom of association and collective
bargaining prepared in collaboration with the Office. In this regard, the Committee notes the Government’s indication
that: (i) a communication plan has been prepared to pursue the campaign initiated the previous year; (ii) the campaign has
been disseminated in the governmental mass media with the support of 13 ministries and other public institutions; and
(ii1) a workshop on international labour standards for managers of the media, columnists and opinion-formers, especially
focusing on freedom of association and collective bargaining, was held on 27 October 2016 jointly with the Office of the
ILO Special Representative of the Director-General. The Committee also notes that the various trade unions consider that
there is no campaign to promote freedom of association and that, on the contrary, since the middle of 2015, the public
authorities have been carrying out, with the support of the mass media, a very aggressive campaign against trade unionism
and collective bargaining in the public sector. Expressing its concern at the allegations made by the trade unions,
especially in a context marked by frequent acts of anti-union violence, the Committee considers that these allegations
make it even more necessary to disseminate broadly in the national mass media the awareness-raising campaign on
freedom of association and collective bargaining prepared in collaboration with the Office. The Committee therefore once
again requests the Government to provide information on the action taken to carry out such broad dissemination.

The maquila sector. For many years, the Committee has been requesting the Government to intensify its efforts to
promote and guarantee full respect for trade union rights in the maquila sector. In this connection, the Committee notes
the Government’s indication that, on the basis of a specific operational plan, the labour inspectorate carried out
inspections of 88 enterprises in the maquila sector in 2015, focusing on the payment of the minimum wage. The
Government also reports the reactivation in June 2016 of the coordinating unit for the apparel and textile sector. While
noting this information, the Committee regrets to note that the Government has not reported any initiative related
specifically to the exercise of freedom of association in the sector. Recalling that for many years it has been receiving
allegations of violations of freedom of association in the maquila sector and that the impossibility to exercise freedom
of association in the sector was one of the five elements contained in the complaint made in 2012 under article 26 of
the ILO Constitution, the Committee once again requests the Government to: (i) take specific measures to promote and
guarantee full compliance with trade union rights in the maquila sector; (ii) accord special attention to the maquila
sector in the context of the awareness-raising campaign; and (iii) report on the exercise in practice of trade union
rights in the maquila sector, with an indication of the number of active trade unions and workers who are members of
those unions.

The Committee once again trusts that the Government will take all the necessary measures to resolve the serious
violations of the Convention noted by the ILO supervisory bodies and that it will take full advantage of the technical
assistance made available to the country by the Office, as well as the resources available through international
cooperation, including within the context of the project funded by the Directorate General for Trade of the European
Commission.

Guinea-Bissau

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1977)

The Committee notes with concern that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.

The Committee notes the comments of 4 August 2011 by the International Trade Union Confederation (ITUC) referring to
wage bargaining under the National Tripartite Council for Social Consultation and to the inadequate provisions in the General
Labour Act regarding protection against anti-union discrimination. The Committee also notes the comments of 30 August 2011
by the National Workers Union of Guinea (UNTG-CS) referring to the need to strengthen the capacity of the general labour
inspectorate and the courts to enforce the labour legislation. The Committee requests the Government to send its observations
thereon.

Articles 4 and 6 of the Convention. Scope of the Convention. Agricultural workers and dockworkers. The Committee
noted previously the Government’s intention to pursue revision of the General Labour Act, Title XI of which contains provisions
on collective bargaining and the adoption of measures to guarantee agricultural workers and dockworkers the rights laid down in
the Convention. The Committee notes that, in its report, the Government states that the revision of the legislation is still in
process. The Committee noted previously the Government’s statement that the draft Labour Code provided for adaptation of the
application of its provisions to the specific characteristics of the work performed by agricultural workers and dockworkers. The
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Committee requests the Government to provide information on the status of the draft legislation and trusts that it will
guarantee for agricultural workers and dockworkers the rights laid down in the Convention.

The Committee notes that the Government states that there is no specific legislation on this subject, which is dealt with in
bodies created for the purpose such as the Standing Committee on Social Consultation. The Committee reminds the Government
that it requested information on measures taken to adopt the special legislation which, under section 2(2) of Act No. 8/41 on
freedom of association, was to regulate the right to collective bargaining of public servants who are not engaged in the
administration of the State. The Committee once again requests the Government to send information on this matter.

The Committee requested the Government to provide information on any developments regarding the promotion of
collective bargaining in the public and private sectors (training and information activities, seminars with the social partners, etc.),
and to provide statistics on the collective agreements concluded (by sector) and the number of workers they cover. The
Committee noted that the ITUC’s comments show that the collective bargaining situation is not satisfactory. It again reminds the
Government that Article 4 of the Convention provides that “measures appropriate to national conditions shall be taken, where
necessary, to encourage and promote the full development and utilization of machinery for voluntary negations between
employers or employers’ organizations and workers’ organizations, with a view to the regulation of terms and conditions of
employment by means of collective agreement”. The Committee requests the Government to take specific measures to promote
greater use in practice of collective bargaining in the private and public sectors, and to report any developments in the
situation, indicating the number of new agreements concluded and the number of workers covered. The Committee hopes that
the Government’s next report will contain full information on the matters raised and on the ITUC’s comments.

The Committee reminds the Government that it may seek technical assistance from the Office should it so wish.

The Committee expects that the Government will make every effort to take the necessary action in the near future.

Guyana

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee notes with concern that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.

In its previous observation, the Committee referred to the recognition of only those unions claiming 40 per cent support of
the workers, as set out in the Trade Union Recognition Act. The Committee takes note of the Government’s statement that, at the
request of the Trades Union Congress, the Trade Union Recognition Act provided for the recognition of unions that were
recognized prior to the Act without having to prove that they had majority support (section 32). All unions benefited from this
provision which the Government says is no longer applicable as all certificates applicable under this section have been issued.
Given that the representativeness of unions might change, the Committee recalls once again that, if no union covers more than
40 per cent of the workers in the bargaining unit, collective bargaining rights should be granted to all the unions in the unit, at
least on behalf of their members (see General Survey of 1994 on freedom of association and collective bargaining,
paragraph 241). The Committee hopes that significant progress respecting this issue will be made in the near future and
requests the Government to provide information on the results of the consultative process.

The Committee expects that the Government will make every effort to take the necessary action in the near future.

Haiti
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1979)

The Committee notes the observations of the International Organisation of Employers (IOE) in a communication
received on 1 September 2016 which are of a general nature.

CICICIORCR),

The Committee notes with concern that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.
The Committee notes the observations of the International Trade Union Confederation (ITUC) received on 1 September
2015 and of the Confederation of Workers of the Public and Private Sectors (CTSP) received on 31 August 2015 concerning
alleged violations of freedom of association in the public and private sectors, including acts of interference in trade union
activities. It requests the Government to provide its comments in this respect.

The Committee notes with regret that the Government’s report has not been received. It is therefore bound to repeat its
previous comments.

The Committee takes note of the observations provided by the International Trade Union Confederation (ITUC) in a
communication received on 1 September 2014. The Committee requests the Government to provide its comments in this regard.

The Committee has for many years been asking the Government to amend the national legislation, particularly the Labour
Code, in order to align it with the provisions of the Convention. In previous comments, the Committee made the following points:

Article 2 of the Convention. Right of workers, without distinction whatsoever, to form and join organizations of their
choosing.

- The need to amend articles 229 and 233 of the Labour Code in order to ensure that minors who have reached the statutory
minimum age for admission to employment are allowed to exercise their trade union rights without parental authorization.

- The need to amend section 239 of the Labour Code so as to allow foreign workers to serve as trade union officials, at least
after a reasonable period of residence in the country.
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- The need to guarantee for domestic workers the rights laid down in the Convention (section 257 of the Labour Code
establishes that domestic work is not governed by the Code, and the Act adopted by Parliament in 2009 to amend this
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provision — which has not yet been promulgated but to which the Government referred in its previous reports — likewise

omits the trade union rights of domestic workers).

Article 3. Right of workers’ organizations to organize their activities and formulate their programmes.

- The need to revise the Labour Code’s provisions on compulsory arbitration so as to ensure that recourse to the latter in
order to end a collective labour dispute or a strike may be had only in specific circumstances, namely: (1) when the two
parties to the dispute so agree; or (2) where a strike may be restricted, or prohibited, namely: (a) in disputes involving
officials who exercise authority in the name of the State; (b) in disputes in essential services in the strict sense of the term;
or () in situations of acute national or local crisis, although only for a limited period and solely to the extent necessary to
meet the requirements of the situation.

While aware of the difficulties the country is facing, the Committee trusts that with the technical assistance it is
receiving, in particular for the reform of the Labour Code, and with the political will reaffirmed by the Government, the latter
will be in a position in its next report to provide information on progress made in revising the national legislation to bring it
fully into conformity with the Convention. The Committee requests the Government to provide copies of any new texts
adopted.

The Committee is raising other matters in a request addressed directly to the Government.
The Committee expects that the Government will make every effort to take the necessary action in the near future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

The Committee notes with concern that the Government’s report has not been received. It is therefore bound to

repeat its previous comments.
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The Committee notes the observation of the International Trade Union Confederation (ITUC) on 1 September 2015 and the
observation of the Confederation of Workers of the Public and Private Sectors (CTSP) on 31 August 2015. According to the
ITUC, legislative texts are not object of consultations and many anti-trade union lay-offs occur in practice. The CTSP also refers
to such practices and indicates that there are only three collective agreements in the country. The Committee expresses concern
at this information and requests the Government to send its comments on these issues.

The Committee takes note of the observations provided by the International Trade Union Confederation (ITUC) in a
communication received on 31 August 2014. The Committee requests the Government to provide its comments in this regard.

Noting that most employment in Haiti is in the informal sector, the Committee requests the Government to indicate the
manner in which the application of the Convention to workers in the informal economy is ensured and to clarify, in
particular, whether specific measures have been adopted to address the particular difficulties encountered by these workers.
The Committee also requests the Government to supply information on the application of the Convention in the export
Dprocessing zones.

The Committee recalls that it has been asking the Government for many years to amend the national legislation,
particularly the Labour Code, in order to bring it into conformity with the provisions of the Convention.

The Committee recalls that its comments refer principally to:

Article 1 of the Convention. Adequate protection of workers against acts of anti-union discrimination in respect of their
employment. The Committee recalls that its previous comments concerned the need to adopt a specific provision establishing
protection against anti-union discrimination in recruitment practices, and the need to adopt provisions generally affording
adequate protection to workers against acts of anti-union discrimination (on the basis of union membership or activity) during
employment, accompanied by effective and rapid procedures and penalties acting as an adequate deterrent.

The Committee notes that section 251 of the Labour Code provides that “any employer who, in order to prevent an
employee from joining a trade union, organizing a trade union or exercising his or her rights as a trade union member, dismisses,
suspends or demotes the employee or reduces his or her wages, shall be liable to a fine of 1,000 to 3,000 Haitian gourdes (HT G)
(approximately US$25 to US$75) to be imposed by the labour tribunal, without prejudice to any compensation to which the
employee concerned shall be entitled”. The Committee notes that the Government reiterates in its report that the social partners
have begun to submit their views with regard to the preparation of the new Labour Code and that the points raised by the
Committee regarding protection against anti-union discrimination at the time of recruitment and during employment are due to
receive particular attention in the context of the reform in progress. The Committee requests the Government to ensure that, in
the context of the reform of the Labour Code, the penalties provided for in the event of anti-union discrimination during
employment are made more severe, in order to ensure that they act as an adequate deterrent. It also requests the Government
to ensure that a specific provision establishing protection against anti-union discrimination at the time of recruitment is
adopted.

Article 4. Promotion of collective bargaining. The Committee recalls that its previous comment also concerned the need
to amend section 34 of the Decree of 4 November 1983, which empowers the Labour Organizations Branch of the Labour
Directorate of the Ministry of Social Affairs and Labour to intervene in the drafting of collective agreements and in collective
labour disputes with respect of all matters related to freedom of association. Noting the Government’s indication that this matter
is due to receive particular attention in the context of the legislative reform in progress, the Committee hopes that the
Government will avail itself of the technical assistance provided by the Office in this context to amend section 34 of the Decree
of 4 November 1983, in order to ensure that the Labour Organizations Branch can only intervene in collective bargaining at
the request of the parties. The Committee requests the Government to send a copy of any amendments adopted to this effect.

Right to collective bargaining of public officials and employees. The Committee requests the Government to provide
information on the legal provisions relating to this field.

Right to collective bargaining in practice. The Committee appreciates the information to the effect that, further to the
tripartite training on international labour standards and the ILO supervisory system organized by the Office in Port-au-Prince in
July 2012 for interested parties in the textile manufacturing sector, the participants aftfirmed the need, in order to continue to
strengthen dialogue between the interested parties in this sector, to establish a permanent forum for bipartite dialogue which
would meet each month to discuss all ILO-related subjects, and any other subject connected with labour relations. The
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Committee requests the Government to supply information on the activities of this dialogue forum and hopes that this process
will be extended to other sectors, with technical assistance from the Office.

The Committee expects that the Government will make every effort to take the necessary action in the near future.

Indonesia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1998)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2016, which are of a general nature. The Committee further notes the observations of the IOE and the
Indonesian Chamber of Commerce and Industry (APINDO) received on 30 August 2016. The Committee also notes the
observations received on 31 August 2016 from the International Trade Union Confederation (ITUC). The Committee
requests the Government to provide its comments on the new allegations raised in the latest ITUC communication, as
well as on the joint observations of the IOE and the APINDO.

Follow-up to the conclusions of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—-June 2016)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards
(hereinafter the Conference Committee), in June 2016 concerning the application of the Convention. The Committee
observes that the Conference Committee, expressing its deep concern regarding numerous allegations of anti-union
violence and limitations on the rights protected by the Convention by national legislation, urged the Government to:
ensure that workers are able to engage freely in peaceful actions in law and practice without sanctions; with regard to
violence against trade unionists by private actors or public officials, ensure the immediate establishment of independent
judicial inquiries to determine responsibility and to punish those responsible. The Conference Committee further urged
that the Government should investigate allegations of police inaction in the face of these violent acts and ensure that those
who failed to carry out their official duty to protect workers from harm are sanctioned; institute adequate measures to
prevent the repetition of such acts by means of appropriate measures such as education and training of the police, as well
as police accountability; amend or repeal the relevant sections of the Penal Code to avoid the arbitrary arrest and detention
of trade unionists; pass implementing legislation to extend the right to freedom of association to civil servants; ensure that
if a trade union is suspended or dissolved this decision may be appealed to an independent judicial body and the order
suspended until appeals are exhausted; and accept a direct contacts mission (DCM) to develop a roadmap to implement
these conclusions.

The Committee notes with interest the Government’s acceptance of a DCM, which visited the country from 2 to
7 October 2016, and the Committee will review the developments noted in the mission’s conclusions and
recommendations in relation to the matters raised in the Committee’s previous comments and by the Conference
Committee. It notes from the DCM report that the members were encouraged by the repeated desire expressed by all to
rebuild mutual trust and confidence among the social partners and shares the hope that the reconvening of the National
Tripartite Council will enable the parties to develop a constructive and conducive industrial relations climate to the benefit
of all in Indonesia. In this regard, the Committee welcomes the Government’s response to the recommendations of the
DCM and in particular its commitment to optimize the National Tripartite Council to examine and resolve industrial
issues.

OICICIORCRS)

Trade union rights and civil liberties. The Committee previously requested the Government to provide its
comments on the 2011, 2012 and 2014 ITUC allegations concerning violence and arrests in relation to demonstrations and
strikes, and to carry out investigations in this regard. The Committee further notes the latest communication from the
ITUC which alleges that another lawful and peaceful protest was dispersed with water cannons and tear gas and for which
workers continue to face criminal charges. According to the ITUC, peaceful demonstrations in other parts of the country
were similarly disrupted. On the question of criminal charges, the Committee notes with interest the Government’s
indication in response to the DCM recommendations that the Panel of Judges of Central Jakarta District Court has decided
that the 23 unionists who were involved in demonstration action in October 2015 are free of charges.

The Committee further notes the detailed information provided by the Government in its report, as well as the
lengthy discussions with all parties concerned in relation to the 2013 demonstrations, as reflected in the DCM report. This
information included the advance measures taken to prevent incidents of violence arising during demonstrations, deeply
regrettable violence against workers and follow-through prosecution of some individuals. The Committee further notes
from the DCM report that the workers’ organizations were not satisfied with the steps taken so far and that their
complaints concerning the role of the police were not followed up on. The Committee also notes from the IOE and
APINDO communication that the violent incident in 2013 concerned a clash between labour groups and ordinary citizens
due to the social disturbance created by the demonstrations, while clashes with the police in 2014 concerned a chaotic and
anarchic situation. They further refer to unlawful activities that often accompany demonstrations, such as factory
sweeping, destruction of property and blocking of public transport infrastructure. APINDO indicates that while it does
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support the implementation of the Convention, including the workers’ peaceful freedom of expression, it considers that the
actions taken in these cases were not peaceful.

Finally, the Committee notes from the Government’s response to the DCM recommendations its statement that an
investigation was carried out by the Security and Profession Division of the Metro Jakarta Police into the allegations of
police inaction and that it was found that the Bekasis Police addressed the demonstration in accordance with standard
operating procedures. The Committee requests the Government to provide a copy of the police report. Further observing
the diverse information provided in relation to the incidents described above, the Committee notes that some of these
matters were recently examined by the Committee on Freedom of Association (see Case No. 3176, 380th Report,
paragraphs 590-634). The Commiittee, noting from the DCM report the indications that the Indonesian National Police
would follow up on any complaints that had not yet been responded to, requests the Government to ensure that all
complaints are fully addressed and that such inquiries enable the facts to be fully clarified, responsibility determined,
the punishment of those responsible, and appropriate compensation for any damages suffered so as to prevent the
repetition of such incidents. The Committee further underlines the recommendation in the DCM report that the 2005
Police Guidelines on the conduct of police in handling law and order in industrial disputes be used as a basis for full
consultations with all stakeholders, led by the Ministry of Manpower, in order to socialize the Guidelines, ensure their
implementation and consider their review. The Committee requests the Government to provide information on the steps
taken in this regard.

As regards the Committee’s previous requests to the Government to take the necessary measures to repeal or amend
sections 160 and 335 of the Penal Code, respectively on “instigation” and “unpleasant acts” against employers, the
Committee notes with interest from the DCM report that the reference to unpleasant acts in section 335 was declared
unconstitutional and annulled by the Constitutional Court in 2013 and that this decision and other relevant decisions were
fully taken into account in the current revision. The Committee further notes the draft provisions cited in the
Government’s report and the explanations given to the meaning of the word “incitement” with respect to the intention to
commit a criminal act. The Committee requests the Government to provide a copy of the revised Penal Code once it is
adopted.

Article 2 of the Convention. Right to organize of civil servants. In its previous comments, the Committee
requested the Government to guarantee the freedom of association of civil servants, pursuant to section 44 of Act No. 21
of 2000 concerning trade unions, through issuing the implementing regulations called for in the Act. The Committee notes
from the Government’s reply to the DCM recommendations that it was still in the process of formulating the national
regulation on the civil servants’ right to organize, under the coordination of the Ministry of Empowerment of State
Apparatus and Bureaucracy Reform. The Committee underlines once again the importance of giving effect to the right
to freedom of association of civil servants and reminds the Government that the technical assistance of the Office is
available in this regard.

Article 3. Right of workers’ organizations to organize their activities. The Committee previously pointed to a
number of shortcomings in relation to the exercise of the right to strike, in particular concerning: (i) the manner of
determining failure of negotiations (section 4 of Ministerial Decree No. KEP.232/MEN/2003); (ii) the issuance of back-to-
work orders prior to the determination of the illegality of the strike by an independent body (section 6(2) and (3) of
Ministerial Decree No. KEP.232/MEN/2003); (iii) the extensive time period accorded to mediation and conciliation
procedures (Industrial Relations Dispute Settlement Act No. 2 of 2004); and (iv) the criminal conviction for violation of
certain provisions in relation to the right to strike (section 186 of Manpower Act No. 13 of 2003).

The Committee notes with interest the information provided by the Government that the reference to sections 137
and 138 (concerning strikes) in section 186 on sanctions has been declared by the Constitutional Court to be not legally
binding and, therefore, the sanction provision is no longer available.

As regards the review of Ministerial Decree No. KEP.232/MEN/2003, the Committee notes the Government’s
indication that the back-to-work orders referred to in section 6 concern instances of illegal strike action. It also notes the
circumstances for determining the failure of negotiations after a deadlock in negotiations lasting 14 days.

The Committee requests the Government to provide information on the number of interest disputes referred to
conciliation and mediation, the average time period for such procedures and to indicate the number of interest disputes
referred to the industrial court for a final determination without the consent of both parties and any relevant
information on the circumstances of such cases.

Article 4. Dissolution and suspension of organizations by the administrative authority. The Committee previously
noted that if union officials violate section 21 (failure to inform the Government of changes in union constitution or by-
laws within 30 days) or section 31 (failure to report financial assistance from overseas) of the Trade Union Act, serious
sanctions can be imposed under section 42 of the same Act (revocation and loss of trade union rights or suspension), and
requested the Government to indicate the measures taken to: (i) repeal the reference to sections 21 and 31 in section 42 of
the Trade Union Act; and (ii) ensure that organizations affected by dissolution or suspension by the administrative
authority have a right of appeal to an independent judicial body, and that such administrative decisions do not take effect
until that body issues a final decision. The Committee notes from the DCM report that these provisions have not been
invoked to revoke a union record number, that any such decisions are subject to appeal before the State Administrative
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Court and that they did not appear to be among the priority concerns of the union. The Committee further notes the
Government’s response to the DCM recommendations that this provision only concerns the suspension of a record
number (which would appear to deregister the union), and that dissolution can only be carried by the union members in
accordance with its by-laws, where the enterprise no longer exists and all obligations have been fulfilled to the workers
and if it is so declared by the court. The Committee nevertheless expresses its concern that dissolution, or even suspension
of a union, constituting as they do extreme forms of interference by the authorities in the activities of trade union
organizations, could be invoked due simply to a failure to inform a change in a statute or the receipt of overseas financial
assistance. The Committee requests the Government to provide information on any measures taken to ensure that
unions may not be dissolved or suspended simply due to delays in informing of constitutional changes or foreign aid,
as well as on any use of this authority.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

Articles 1 and 2 of the Convention. Adequate protection against acts of anti-union discrimination and employer
interference. The Committee previously requested the Government to take steps to amend the legislation to ensure
comprehensive protection against anti-union discrimination, providing for effective procedures that may impose
sufficiently dissuasive sanctions against such acts. It also requested the Government to provide practical information in
this regard and a copy of Decree No. 03 of 1984 of the Minister of Manpower. The Committee notes the Government’s
indication that, after conducting a review of the Trade Union Act, it is considered that there is no urgency to revise the
Act. Emphasizing the importance of ensuring effective protection against acts of anti-union discrimination and
interference, and sufficiently dissuasive sanctions to prevent repetition of such acts, the Committee requests the
Government to provide statistics with its next report on the number of complaints of anti-union discrimination and
interference filed with: (a) the police; (b) the labour inspectorate; and (c) the courts, as well as the steps taken to
investigate these complaints, the remedies and sanctions imposed, as well as the average duration of proceedings under
each category.

Article 2. Adequate protection against acts of interference. The Committee’s previous comments concerned the
need to amend section 122 of the Manpower Act so as to discontinue the presence of the employer during a voting
procedure held in order to determine which trade union in an enterprise shall have the right to represent the workers in
collective bargaining. The Committee notes that the Government reiterates that the employer is only present during the
vote to ensure that those voting are actually workers, and that the employer’s presence does not affect the voting. The
Government adds that no complaints have been submitted to it by workers in this regard. The Committee considers that
this point is related to the need to ensure effective mechanisms for addressing complaints of interference in trade union
internal affairs mentioned above and observes that there are other mechanisms that may be used to ensure that only
eligible workers vote without creating an environment that may be considered to be intimidating. The Committee requests
the Government to provide information on the steps taken when next reviewing the Manpower Act to amend this
Pprovision so as to ensure that workers may carry out their activities without undue interference from the employer.

Article 4. Promotion of collective bargaining. In its previous comments, the Committee had requested the
Government to take measures to amend sections 5, 14 and 24 of Act No. 2 of 2004 concerning industrial relations dispute
settlement, which enables either of the parties to an industrial dispute to file a legal petition to the Industrial Relations
Court for final settlement of the dispute if conciliation or mediation has failed. The Committee notes that the Government
reiterates that Act No. 2 of 2004 provides for industrial relations dispute settlement through arbitration, conciliation or
mediation (in case of failure of conciliation or mediation, any of the parties may bring the case to the Industrial Court).
The Committee observes that the ability of one of the parties, as per sections 5, 14 and 24 of Act No. 2 of 2004, to refer
the dispute to the Court if settlement cannot be achieved through conciliation or mediation, constitutes compulsory
arbitration. While noting the indication in the Government’s report that the Act did not affect negotiations within the sense
of Article 4 of the Convention, it also observes that the Act refers to four types of industrial disputes, including interest
disputes, which also appear to be covered by the abovementioned sections. Emphasizing that compulsory arbitration at
the initiative of one party in an interest dispute does not promote voluntary collective bargaining, the Committee
requests the Government to review sections 5, 14 and 24 of Act No. 2 of 2004 with the social partners concerned so as
to ensure that recourse to compulsory arbitration to resolve an interest dispute can only be invoked in the case that
both parties agree, or in the case of public servants engaged in the administration of the State (Article 6 of the
Convention), essential services in the strict sense of the term and acute national crises. It further requests the
Government to provide information on the number of cases referred to compulsory arbitration by only one party to the
dispute and the circumstances involved in those cases.

ICICITRCRC)

Recognition of organizations for the purposes of collective bargaining. The Committee previously commented on
section 119(1) and (2) of the Manpower Act, according to which, in order to negotiate a collective agreement, a union
must have membership equal to more than 50 per cent of the total workforce in the enterprise or receive more than 50 per
cent support in a vote of all the workers in the enterprise. The Committee also notes that, if the relevant union does not
obtain 50 per cent support in such a vote, it may once again put forward its request to engage in collective bargaining after
a period of six months. The Committee requests the Government to provide information in its next report on the

industrial relations

- O
c
G
g
O =
o <
[ =]
(2]
s 2
= (O
o o
[
g2
s 5
o ©
o 2
Q=
[=]
u-O

133



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

manner in which collective bargaining is conducted in enterprises where no union represents 50 per cent of the
workers.

Time limit for collective bargaining. The Committee previously noted the Government’s indication that collective
agreements must be concluded within 30 days after the beginning of negotiations, and requested the Government to ensure
the application of the principles concerning the free and voluntary exercise of collective bargaining. The Committee notes
from the Government’s latest report that negotiation may continue beyond 30 days if both parties wish to continue.

Federations and confederations. The Committee previously noted the Government’s indication that there has been
no report of federations or confederations of trade unions having signed collective agreements, and requested it to ensure
that such information is publicly available and to continue to provide information concerning collective agreements signed
by federations or confederations. The Committee notes that the Government refers in its latest report to enterprise
bargaining which is only for the parties at the enterprise level. The Committee further notes the recommendation in the
report of the direct contacts mission, which visited the country within the framework of the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), and the recommendation supported by the social partners
for consideration of a pilot exercise for the promotion of collective bargaining, accompanied by capacitated mediators and
access to industrial courts or arbitrators, as appropriate. The Committee further notes from the Government’s response that
it welcomes the recommendation of the direct contacts mission for a pilot exercise promoting collective bargaining in
Bekasi and that it looks forward to discussing the modalities. The Committee requests the Government to provide
information on the progress made in this regard, including on the impact on collective bargaining at the sectoral and
regional levels, and the results of this pilot exercise.

Export processing zones (EPZs). In its previous observations, the Committee had repeatedly requested the
Government, pursuant to allegations of violent intimidation and assault of union organizers, and dismissals of union
activists in the EPZs, to provide information on the number of collective agreements in force in the EPZs and the
percentage of workers covered, as well as on the number of complaints of anti-union discrimination and employer
interference in EPZs and the relevant investigation and remediation measures. While noting the Government’s reiteration
that it is still in coordination with the relevant parties on this matter, the Committee deeply regrets that this information is
not yet available as it would assist the Government in analysing the challenges that might occur in EPZs. The Committee
once again requests the Government to provide data concerning the number of collective agreements in EPZs and
workers covered by them, as well as on the number of complaints of anti-union discrimination and employer
interference in EPZs and the relevant investigation and remediation measures.

Ireland

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1955)

Follow-up to the conclusions of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in
June 2016 concerning the application of the Convention (hereinafter the Conference Committee). The Committee
observes that the Conference Committee welcomed the introduction of the Industrial Relations (Amendment) Act 2015
(No. 27). While noting the Government’s indication that it had submitted a report on the application of the Convention in
April 2016, the Conference Committee expressed disappointment that a report had not been provided in time for the
Committee of Experts’ review. The Conference Committee further noted that this case related to issues of European Union
(EU) and Irish competition law. To this end, it suggested that the Government and the social partners identify the types of
contractual arrangements that would have a bearing on collective bargaining mechanisms. The Committee notes the
information in the Government’s report which acknowledged the rich discussion that had taken place in the Conference
Committee and the conclusions that were adopted.

The Committee takes note of the observations provided by the Irish Congress of Trade Unions (ICTU) in a
communication received on 31 August 2016 concerning the matters discussed in the Conference Committee and as
regards the need to ensure better protection of the rights of freedom of expression and the right to form and join trade
unions. The Committee requests the Government to provide its comments on this latter point with its report due next
year under the Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87).

The Committee takes note generally with interest of the information provided by the Government in relation to the
new Industrial Relations Act which strengthens the statutory code on victimization to explicitly prohibit inducements to
forgo trade union representation, thus addressing issues raised by the ILO Committee on Freedom of Association in the
context of a complaint concerning Ireland. The Act further provides for the reinstatement of collective bargaining
registered employment agreements at the enterprise level and for new sectoral employment orders. The Committee further
notes with interest the information provided concerning the adoption of the Workplace Relations Act in 2015 which
streamlined five workplace relations bodies into two, greatly simplifying the system and facilitating access for those
seeking to vindicate their rights.
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Article 4 of the Convention. Promotion of collective bargaining. Self-employed workers. In its previous
comments, the Committee invited the Government to hold consultations with all the parties concerned with the aim of
limiting the restrictions to collective bargaining that had been created by the Competition Authority’s decision to declare
unlawful a collective agreement between Equity/SITP and the Institute of Advertising Practitioners that fixed rates of pay
and conditions of employment for workers within radio, television, cinema and the visual arts, so as to ensure that self-
employed workers may bargain collectively. The Committee notes the information provided by the Government
explaining the historical circumstances of the exclusion of the agreement on fees that had been established between Actors
Equity/SITP and the Institute of Advertising Practitioners in Ireland and the Competition Authority’s decision not to
reconsider its position annulling this agreement when requested to do so after the European Court of Justice decision of 4
December 2014 (FNV Kunsten Informatie en Media v. Staat der Nederlanden). The Committee further notes, however,
the Government’s recognition of the need to protect vulnerable workers and the multifaceted challenges raised with
respect to the issue presented by false self-employment. Finally, the Committee notes with interest the Government’s
indication that the Labour Party introduced a Private Members Bill to the Parliament proposing to amend the Competition
Act 2002 to establish rights for self-employed individuals to be represented by a trade union for the purposes of collective
bargaining and price-setting. The Government has acknowledged that the Bill is motivated by the need for protection of
vulnerable self-employed workers such as voice-over actors and freelance journalists and accepted the Bill in principle
subject to some amendments to address the policy objective in a more targeted way that would be consistent with Irish and
EU competition law. The amendments are expected to be considered shortly by the Government and the Senate and the
Government will provide the Committee with an update on developments. The Committee welcomes these latest
developments aimed at the protection of vulnerable self-employed workers through trade union representation for the
purposes of collective bargaining, including as regards prices, and requests the Government to provide information on
developments in the Parliament and a copy of the amended Bill.

Jamaica

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2016 which are of a general nature.

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on 1 September
2015. The Committee requests the Government to provide its comments in this regard.

Article 2 of the Convention. Right of workers to establish and join organizations. The Committee notes the indications
of the ITUC that section 6(4) of the Trade Union Act (TUA) provides that, if an application for registration of a trade union has
not been made in line with the Act, or if registration of a trade union has been refused or cancelled, every member of the trade
union who continues to be a member thereof, and every person who participates in any meetings or proceedings of the trade
union, knowing that it is not registered under the Act, shall be guilty of an offence and liable on summary conviction to a penalty
of up to 500 Jamaican dollars. Acknowledging that the official recognition of an organization through its registration
constitutes a relevant aspect of the right to organize, as it is the first measure to be taken so that organizations can fulfil their
role effectively, but also recalling that the exercise of legitimate trade union activities should not be dependent upon
registration and that, therefore, penalties should not be imposed upon workers for their membership and participation in an
unregistered trade union, the Committee requests the Government to take the necessary measures to amend the legislation in
this respect.

OICICIORCRS)

Article 3. Interference in the financial administration of a trade union. The Committee notes that the ITUC denounces
that, in addition to the obligation on the treasurer to submit to the Registrar annual statements of account, audit certificates,
membership lists and changes to the rules and officers of the trade union, the Registrar may, in line with section 16(2) of the
TUA, at any time, request the treasurer or any trade union member to provide detailed accounts of the revenue, expenditures,
assets, liabilities and funds of the trade union in respect of any specified period. Recalling that the control exercised by the
public authorities over trade union finances should not normally exceed the obligation to submit periodic reports, and that the
discretionary rights of the authorities to carry out inspections and request information at any time entails a danger of
interference in the internal administration of trade unions, the Committee requests the Government to take the necessary
measures to restrict the Registrar’s powers in this regard.

The Committee is raising other matters in a request addressed directly to the Government.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Kazakhstan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2000)

The Committee notes the observations on the application of the Convention by the International Trade Union
Confederation (ITUC) received on 1 September 2016 and of the Confederation of Independent Trade Unions of
Kazakhstan (KNPRK) received on 25 November and 5 December 2016. It further notes the observations of the
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International Organisation of Employers (IOE) received on 1 September 2015, which are of general nature. In its previous
comments, the Committee had also noted the observations of the Confederation of Free Trade Unions of Kazakhstan
(KFTUK) (now, the KNPRK), as well as the Government’s failure to reply. The Committee deeply regrets that the
Government still has not provided its comments in reply to these longstanding observations and firmly trusts that it will
provide complete comments thereon without delay. The Committee also requests the Government to respond to the
more recent observations of the ITUC and the KNPRK referenced above.

Follow-up to the conclusions of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards
(hereinafter the Conference Committee), in June 2016 concerning the application of the Convention. The Committee notes
the Conference Committee’s request to the Government to: (i) amend the provisions of the Law on the National Chamber
of Entrepreneurs in a manner that would ensure the full autonomy and independence of the free and independent
employers’ organizations in Kazakhstan, without any further delay; (ii) amend the provisions of the Law on Trade Unions,
in particular sections 10—-15, which limit the right of workers to form and join trade unions of their own choosing;
(iii) amend section 303(2) of the Labour Code so as to ensure that any minimum service is a genuinely and exclusively
minimum one; (iv) indicate which organizations fall into the category of organizations carrying out “dangerous industrial
activities” and indicate all other categories of workers whose rights may be restricted, as stipulated in section 303(5) of the
Labour Code; (v) amend the Constitution and appropriate legislation to permit judges, firefighters and prison staff to form
and join a trade union; (vi) amend the Constitution and appropriate legislation to lift the ban on financial assistance to
national trade unions by an international organization; and (vii) accept ILO technical assistance to implement the above
noted conclusions. The Conference Committee considered that the Government should accept a direct contacts mission
(DCM) this year in order to follow-up on these conclusions.

The Committee notes the report of the DCM, which visited the country between 19 and 22 September 2016. It
further notes the entry into force on 1 January 2016 of the new Labour Code.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. The Committee had previously urged the Government to take the necessary measures to amend its
legislation so as to ensure that judges, firefighters and prison staff have the right to establish organizations for furthering
and defending their interests in line with the Convention.

As regards the judiciary, the Committee notes the Constitutional Council Ruling No. 13/2 of 5 July 2000 providing
for an official interpretation of paragraph 2 of Article 23 of the Constitution. According to the Council, in accordance with
paragraph 1 of Article 23 of the Constitution, “judges, like all citizens of the State, have the right to freedom of association
to further and defend their professional interests, as long as they do not use the associations to influence the administration
of justice and to pursue political goals. ... The prohibition imposed on judges to become members of trade unions
provided for by ... the Constitution does not imply the restriction on their right to establish other associations and
membership in other voluntary associations”. The Committee notes from the report of the DCM, that the Union of Judges,
while not a trade union registered pursuant to the Law on Trade Unions, it is an organization which represents the interests
of judges and which can raise, and has raised in the past, issues relating to working conditions and pension.

Regarding prison staff and firefighters, the Committee notes from the DCM report that among the employees of the
law enforcement bodies, only employees who have a (military or police) rank are prohibited from establishing and joining
trade unions (sections 1(9) and 17(1)(1) of the Law on Law Enforcement Service (2011)), and that under the current
system, prison staff and firefighters who have the status of officers are ranked. The Committee notes from the DCM and
the Government’s reports that all civilian staff engaged in the law enforcement bodies can establish and join trade unions
and that there were currently two sectoral trade unions representing their interests.

Right to establish organizations without previous authorization. In its previous comments, the Committee had
noted that pursuant to section 10(1) of the Law on Public Associations, which the Government had previously indicated
was also applicable to employers’ organizations, a minimum of ten persons was required to establish an employers’
organization, and urged the Government to amend it so as to lower the minimum membership requirement for establishing
an employers’ organization. The Committee notes from the DCM report that employers’ organizations are established as
non-commercial entities pursuant to the Law on Non-Commercial Organizations, which allow, under section 20, for an
organization to be created by one person, natural or juridical.

The Committee recalls that following the entry into force of the Law on Trade Unions, all existent unions had to be
reregistered. The Committee notes from the DCM report that some of the KNPRK affiliates have encountered difficulties
with the (re)registration. It further notes with concern the most recent ITUC and KNPRK communications, referring to
cases of denial of registration. The Committee understands that unregistered or not reregistered trade unions are currently
under the threat of being liquidated. Noting that the DCM was assured that the Ministry of Justice together with the
Ministry of Labour and Social Development would look into this matter and assist the unions, as relevant, the
Committee trusts that all the authorities will provide the necessary assistance to the organizations concerned. The
Committee requests the Government to provide information on all measures taken in this respect and to reply to the
ITUC and KNPRK allegations.
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Right to establish and join organizations of their own choosing. The Committee had previously requested the
Government to amend the following sections of the Law on Trade Unions:

- sections 11(3), 12(3), 13(3) and 14(4), which require, under the threat of deregistration pursuant to section 10(3), the
mandatory affiliation of sector-based, territorial and local trade unions to a national trade union association within
six months following their registration, so as to ensure the right of workers to freely decide whether they wish to
associate or become members of a higher-level trade union structure; and

—  section 13(2), which requires a sector-based trade union to represent no less than half of the total workforce of the
sector or related sectors, or organizations of the sector or related sectors, or to have structural subdivisions and
member organizations on the territory of more than half of all regions, cities of national significance and the capital,
with a view to lowering this threshold requirement.

The Committee notes from the DCM and the Government’s reports that following the 2016 Conference discussion,
the Ministry of Labour and Social Development established a roadmap and held a tripartite meeting to discuss outstanding
comments of the Committee of Experts. On the basis of the discussions, a Concept Note on the amendment of the
legislation has been prepared and submitted to the Ministry of Justice. The Committee welcomes that pursuant to point 2
of the Concept Note, the adoption of a draft law “stems from the need to improve the legislation in force with the purpose
of better regulating social relationships related to trade union activities and complying with international labour standards
enshrined in Convention No. 87”. The Committee notes that in agreement with all three trade union centres, the
Government intends to amend the Law on Trade Unions so as to: (i) lower the minimum membership requirement from
ten to three people in order to establish a trade union; and (ii) simplify the registration procedure. Regarding the obligation
imposed on a trade union to be affiliated to a higher level structure and the thresholds (sections 11(3), 12(3), 13(2) and (3),
and 14(4) of the Law on Trade Unions), the Committee notes from the DCM report that while several actors agreed that
this constituted a restriction on trade union rights, it was explained that the current circumstances in the country justified
it. The Government considers that by obliging trade unions at the lower level to affiliate to trade unions of a higher level,
the system allowed all trade unions to access political and economic decision-making processes and at the same time,
engaged responsibility of the higher-level trade union structures towards their member organizations. The Government
further considers that the trade union movement should be a system where all parts were linked, especially during the
transitional stage, so as to ensure that trade unions become social partners capable of protecting ordinary workers. The
Committee notes that the DCM observed that pluralism existed in the country and that there were currently three trade
unions at the level of the Republic, 32 sectoral trade unions, 23 territorial trade unions and 339 local trade unions. While
taking due note of this information, the Committee once again recalls that the free exercise of the right to establish and
join organizations implies the right of workers to freely decide whether they wish to associate or become members of a
higher-level trade union structure and that the thresholds requirements to establish higher-level organizations should not
be excessively high. The Committee, therefore, encourages the Government to engage with the social partners in order
to review sections 11(3), 12(3), 13(2) and (3), and 14(4) of the Law on Trade Unions so as to bring it into full
conformity with the Convention. It requests the Government to provide information on all measures taken or envisaged
in this regard.

Law on the National Chamber of Entrepreneurs. The Committee had previously urged the Government to take
measures to amend the Law on the National Chamber of Entrepreneurs, so as to eliminate all possible interference by the
Government in the functioning of the Chamber and so as to ensure the full autonomy and independence of the free and
independent employers’ organizations in Kazakhstan. The Committee recalls that the Law calls for the mandatory
affiliation to the National Chamber of Entrepreneurs (NCE) (section 4(2)), and, during the transitional period to last until
July 2018, for the Government’s participation therein and its right to veto the NCE’s decisions (sections 19(2) and 21(1)).
The Committee further notes from the DCM report the difficulties encountered by the Confederation of Employers of
Kazakhstan (KRRK) in practice, which stem from the mandatory membership and the NCE monopoly. The DCM noted,
in particular, that the KRRK considered that the accreditation of employers’ organizations by the NCE and the obligation
imposed in practice on employers’ organizations to conclude an annual agreement (a model contract) with the NCE,
meant, for all intents and purposes, that the latter approved and formulated the programmes of employers’ organizations
and thus intervened in their internal affairs. While noting with regret that, according to the information received by the
DCM, there are no immediate plans to amend the Law, the Committee welcomes the Government’s request for the
technical assistance of the Office in this respect. In light of the above, and bearing in mind the serious concerns raised
during the discussion of the application of this Convention in the Conference Committee, the Committee urges the
Government to take measures without delay to amend the Law on the National Chamber of Entrepreneurs with the
technical assistance of the Office.

OICICIORCRS)

Article 3. Right of organizations to organize their activities and to formulate their programmes. Labour Code.
The Committee had previously requested the Government to indicate which organizations fall into the category of
organizations carrying out “dangerous industrial activities” for which strikes were illegal under section 303(1) of the
Labour Code by providing concrete examples. It further requested the Government to indicate all other categories of
workers whose rights may be restricted, as stipulated in section 303(5) of the Code and to amend section 303(2) so as to
ensure that any minimum service is a genuinely and exclusively minimum one and that workers’ organizations can
participate in its definition.
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The Committee notes that section 176(1)(1) of the new Labour Code (previously 303(1)(1)) describes cases where a
strike shall be deemed illegal. Under paragraph 1 of this section, strikes shall be deemed illegal when they take place at
entities operating hazardous production facilities. The Committee notes sections 70 and 71 of the Law on Civil Protection
listing hazardous production facilities, as well as Order No. 353 of the Minister of Investment and Development Order
(2014), pursuant to which, determination of whether certain production facilities are hazardous is carried out by the
enterprise in question. The Committee notes from the DCM report that the KNPRK pointed out that legal strikes did not
take place in Kazakhstan as almost any enterprise could be declared hazardous and the strike therein illegal. Moreover,
requests to conduct a strike were submitted to the executive bodies and were denied in practice. In these circumstances,
section 176(2) of the Labour Code, according to which, “at railways, civil aviation ... public transport ... and entities
providing communication services, strikes should be allowed to the extent that the required services were provided on the
basis of prior agreement with a local executive body”, did not allow for strikes in practice. The KNPRK further pointed
out that according to section 402 of the Criminal Code, which entered into force on 1 January 2016, an incitement to
continue a strike declared illegal by the court was punishable by up to one year of imprisonment and in certain cases
(substantial damage to rights and interest of citizens, etc.), up to three years of imprisonment. The Committee notes that
the Government considers that the above provisions of the Labour Code could be made more explicit as to which facilities
were considered to be hazardous instead of referring to another piece of legislation. The Committee notes, in particular,
that according to the abovementioned Concept Note, “the Labour Code does not specify the conditions under which a
strike action at entities operating hazardous production facilities shall be deemed illegal, which restricts the right of
workers to freedom of action. Taking into account the implications of a strike action at entities operating hazardous
production facilities and possible production process failures and accidents as a result, it is proposed to make the provision
more concrete by introducing a prohibition to strike in such facilities in cases where industrial safety is not fully
guaranteed.” The Committee welcomes the intention of the Government to amend the Labour Code regarding the right to
strike and recalls that, rather than imposing an outright ban on strikes in certain sectors, negotiated minimum services may
be imposed to guarantee the safety of persons and equipment. The Committee expects that the necessary legislative
amendments will be made in the near future in consultation with the social partners and technical assistance of the
Office so as to address the outstanding concerns of the Committee regarding the right to strike. The Committee
requests the Government to provide information on all measures taken or envisaged in this respect.

Article 5. Right of organizations to receive financial assistance from international organizations of workers and
employers. The Committee had previously requested the Government to take steps to amend section 106 of the Civil
Code, as well as article 5 of the Constitution, so as to lift the ban on financial assistance to national trade unions by an
international organization. The Committee notes from the DCM and the Government’s reports that only “direct” financing
(for example, payment of salaries of trade union leaders by international organizations, purchase of cars and offices) was
prohibited in order to safeguard the constitutional order, independence and territorial integrity of the country. However,
there was no prohibition imposed on trade unions to participate in and carry out international projects and activities
(seminars, conferences, etc.) together or with the assistance of international workers’ organizations. Thus, as noted by the
DCM, currently, there was no intention to amend article 5(4) of the Constitution. While noting that all three trade union
centres confirmed that in practice, they could benefit from international assistance as long as it was not through a “direct”
financing and that there was a general agreement that banning the “direct” financing was necessary, the DCM noted that
the legislation could be amended so as to make it clear that joint cooperation projects and activities could be freely carried
out. The Committee, therefore, requests the Government to adopt, in consultation with the social partners, specific
legislative provisions which clearly authorize workers’ and employers’ organizations to benefit, for normal and lawful
purposes, from the financial or other assistance of international workers’ and employers’ organizations. It requests the
Government to provide information on all measures taken or envisaged in this regard.

Kiribati
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2000)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2015, which are of a general nature.

In its previous comments, the Committee had been commenting upon the need to modify a number of provisions of
the Trade Unions and Employer Organisations Act and the Industrial Relations Code. Welcoming that certain matters
were addressed in the Draft Employment and Industrial Relations Code 2013, which had been technically reviewed by the
Office, and noting that the labour law reforms were being considered by the Decent Work Agenda Steering Committee,
the Committee expected that all its comments, would be fully taken into account in the process and requested the
Government to provide information on any developments as regards the adoption of the draft legislation.

The Committee notes the adoption of the Employment and Industrial Relations Code (EIRC) in 2015 and notes with
satisfaction that, in line with its previous comments: (i) section 24(2)(a) of the EIRC lowers the minimum membership
requirement for the registration of an employers’ organization from seven to five members; (ii) section 19(1) of the EIRC
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guarantees the right of trade unions and employers’ organizations to elect their representatives; and (iii) sections 124, 125,
127 and 128 of the EIRC introduce time frames to encourage an expedient dispute settlement procedure.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2000)

In its previous comments, the Committee had been raising the need to modify a number of provisions of the Trade
Unions and Employer Organisations Act and the Industrial Relations Code. Noting that the Draft Employment and
Industrial Relations Code, 2013, had been technically reviewed by the Office, and that the labour law reforms were being
considered by the Decent Work Agenda Steering Committee, the Committee expected that all its comments would be fully
taken into account in the process and requested the Government to provide information on any developments as regards
the adoption of the draft legislation.

The Committee notes the adoption of the Employment and Industrial Relations Code (EIRC) in 2015 and notes with
satisfaction that, in line with its previous comments: (i) sections 18(2)—(4), 101(1)(c) and (2) in conjunction with
section 152, as well as sections 107(2)(e) and (4)—(6) prohibit anti-union discrimination and provide for penal sanctions in
the form of imprisonment or fines as well as procedures to ensure protection against such acts; (ii) sections 18(2)—(4) and
22 prohibit interference in the establishment or functioning of a union or employers’ organization and provide for penal
sanctions in the form of imprisonment or fines to ensure protection against such acts; and (iii) sections 60—73 recognize
the right to collective bargaining and contain procedural requirements to support the exercise of the right to collective
bargaining.

Articles 1 and 2. Adequate protection against acts of anti-union discrimination and interference. In order to
enable it to assess whether adequate protection against acts of anti-union discrimination and interference is provided
in practice, the Committee requests the Government to supply detailed information on the number of complaints of
anti-union discrimination and employer interference brought to the various competent authorities, the average
duration of the relevant proceedings and their outcome, as well as the types of remedies and sanctions imposed in such
cases.

The Committee is raising other matters in a request addressed directly to the Government.

Madagascar

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of the Christian Confederation of Malagasy Trade Unions (SEKRIMA) set
out in a communication received on 2 June 2015. The Committee observes that SEKRIMA refers in particular to a number
of dismissals for strike action, the imprisonment of four workers of the Antsirabe urban community who took strike action
for the non-payment of several months’ wages, and alleged unequal treatment of first-level unions affiliated to SEKRIMA
during the declaration of existence procedure. The Committee requests the Government to send its comments on the
matters raised by SEKRIMA. The Committee takes note of the observations of the International Organisation of
Employers (IOE) received on 1 September 2015, which are of a general nature.

OICICIORCRS)

Restriction on trade union activities in the maritime sector. ~With regard to the independent inquiry conducted into
anti-union acts in the maritime sector, the Committee notes the information from the Government to the effect that with
the re-establishment of the rule of law after the crisis in Madagascar, the inquiry will be resumed. Observing that it has
been raising this matter with the Government since 2008, the Committee urges the Government to ensure that the
abovementioned independent inquiry is concluded as soon as possible and to communicate the findings thereof.

Legislative matters

Article 2 of the Convention. Workers governed by the Maritime Code. With regard to the exclusion from the
scope of the Labour Code of workers governed by the Maritime Code and the absence from the Maritime Code of
sufficiently clear and precise provisions to ensure the right of the workers to whom it applies to establish and join trade
unions, the Committee notes that the Government indicates that: (i) a draft Maritime Code has been prepared; (ii) the draft
establishes the right of seafarers to establish and join trade unions, and related rights; and (iii) the adoption of the
Maritime Code requires the involvement of a number of institutional bodies. While noting that a new Maritime Code is to
be adopted shortly, the Committee expresses the firm hope that the right to organize of seafarers will be recognized in
the near future, both in law and in practice.

Article 3. Representativeness of workers’ and employers’ organizations. Noting that section 137 of the Labour
Code provides that the representativeness of employers’ and workers’ organizations participating in social dialogue at the
national level “shall be established on the basis of evidence provided by the organizations concerned and the labour
administration”, the Committee requested the Government to take steps to ensure that representativeness is determined in
a procedure affording full guarantees of impartiality, carried out by an independent body having the confidence of the
parties. The Committee notes that the Government reports the adoption, on 6 September 2011, following a favourable
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opinion from the National Labour Council, of Decree No. 2011-490 on employers’ and workers’ organizations and
representativeness. The Committee observes that according to the Decree the following are deemed representative: (i) at
enterprise level, the trade unions in the enterprise that obtain at least one staff delegate in occupational elections; (ii) at
sectoral, regional or national levels, the trade unions obtaining at least 10 per cent of all the staff delegates elected at the
level concerned. The Committee also observes that the same Decree provides that the criteria of representativeness
applying to employers’ organizations are: (i) the number of enterprises directly or indirectly affiliated; (ii) the size of the
staff of the enterprise; (iii) the contributions paid to social security bodies; and (iv) geographical presence. The Committee
further observes that according to the Decree, for the criteria to apply there must be agreement among the employers’
organizations. While noting with interest the objective nature of the criteria set in Decree No. 2011-490, the Committee
requests the Government to provide information on the practical effect given to the Decree and its impact on the
determination of the employers’ and workers’ organizations that participate in social dialogue at national level.

Compulsory arbitration. The Committee requested the Government to take the necessary steps to amend
sections 220 and 225 of the Labour Code which provide that if mediation fails, the collective dispute is referred by the
Minister in charge of labour and social legislation to a process of arbitration and that the arbitral award ends the dispute, as
well as any strike that may have been started in the meantime. The Committee notes that, according to the Government,
this observation will be studied by the National Labour Council. The Committee recalls that, in a collective dispute a
compulsory arbitration order is acceptable only where strikes may be prohibited, namely in the case of public servants
exercising authority in the name of the State, in essential services in the strict sense of the term and in the event of an
acute national crisis. The Committee, therefore, requests the Government once again to take all necessary measures to
amend the provisions of the Labour Code that concern arbitration so as to align them with this principle.

Requisitioning. In order to limit the risk of interference by public authorities in the affairs of employers’ and
workers’ organizations, in accordance with Article 3 of the Convention, the Committee requested the Government to take
the necessary steps to amend section 228 of the Labour Code on the requisitioning of striking employees, so as to replace
the notion of disruption of the public order by the notion of acute national crisis. The Committee notes that the
Government indicates that this observation will be studied by the National Labour Council. The Committee requests the
Government once again to take all necessary steps to amend section 228 of the Labour Code on requisitioning in order
to align it with the principle set out above.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1998)

The Committee notes the observations of the Christian Confederation of Malagasy Trade Unions (SEKRIMA), on
the one hand, and the International Trade Union Confederation (ITUC), on the other, in communications received,
respectively, on 1 September 2015 and 2 June 2015 concerning issues under examination by the Committee, as well as
allegations of acts of anti-union discrimination, and particularly anti-union dismissals. The Committee requests the
Government to send its comments in this regard.

The Committee notes the Government’s comments on the observations made by SEKRIMA in 2013, the Trade
Union Confederation of Malagasy Revolutionary Workers (FISEMARE) in 2014 and the ITUC in 2011 and 2014.

Article 1 of the Convention. Adequate protection against acts of anti-union discrimination. With respect to the
ITUC’s observations of 2011 regarding acts of anti-union discrimination allegedly arising out of the disclosure of the
names of trade union members, the Committee notes the Government’s indication that there is no legal obligation to
provide the list of trade union members and that the Labour Code prohibits anti-union discrimination. In view of the
repeated observations of various trade union organizations reporting cases of anti-union discrimination which they
deem have not led in practice to an adequate response from the public authorities, the Committee requests the
Government to provide information on the number of cases of anti-union discrimination examined by the labour
inspection services and labour courts, and on the corresponding penalties effectively applied by these institutions.

Article 4. Promotion of collective bargaining. Representativeness criteria. The Committee notes the adoption on
6 September 2011 of Decree No. 2011-490 on trade unions and representativeness, following the favourable opinion
issued by the National Labour Council. The Committee notes with interest the objective nature of the criteria established
by this Decree and refers in this regard to its observation on the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87).

Collective bargaining in sectors subject to privatization. The Committee notes that the Government, in response to
the previous observations of the ITUC regarding the status of collective agreements in the railway, telecommunications
and energy sectors, indicates that: (i) the privatization of these sectors has made obsolete most of the collective
agreements that were in force; (ii) the setting aside of old collective agreements is consistent with Paragraph 3(1) of the
Collective Agreements Recommendation, 1951 (No. 91), which provides that collective agreements should bind the
signatories thereto and those on whose behalf the agreement is concluded; (iii) the privatized enterprises have therefore set
aside the old collective agreements and proceeded to prepare their own agreements; and (iv) the railway enterprise
Madarail, which was formerly public, consequently drafted its own collective agreement in June 2003 when it became
semi-public. In this regard, the Committee recalls that it considers that the restructuring or privatization of an enterprise
should not in itself result in the extinction of the obligations resulting from the collective agreement in force, and that the
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parties should be able to take a decision in this regard and to participate in these processes through collective bargaining.
The Committee, while noting the existence of the Madarail collective agreement, therefore requests the Government to
report on the status of the existing collective agreements in the energy and telecommunications sectors.

Promotion of collective bargaining in practice. Further to its previous requests, the Committee requests the
Government to provide information on the number of collective agreements concluded in the country, including in
enterprises employing fewer than 50 workers, and to indicate the number of workers and the sectors covered by these
agreements.

Article 6. Workers benefiting from the guarantees of the Convention. Collective bargaining for seafarers. In its
previous comments, the Committee noted that the Labour Code excludes maritime workers from its scope of application
and requested the Government to take the necessary measures to ensure the adoption of specific provisions guaranteeing
the collective bargaining rights of seafarers governed by the Maritime Code. The Committee notes the Government’s
indication that: (i) a draft Maritime Code has been drawn up; (ii) the fundamental rights of seafarers are respected in this
draft; and (iii) the adoption of the draft Maritime Code requires the intervention of several institutions. The Committee
trusts that the new draft Maritime Code will provide that maritime workers benefit from the rights guaranteed by the
Convention and hopes that the Government will be able to report its adoption in its next report.

Public servants not engaged in the administration of the State. In its previous comments, the Committee requested
the Government to adopt formal provisions clearly recognizing the protection of all public servants and public sector
employees not engaged in the administration of the State against acts of anti-union discrimination and interference and
their right to bargain collectively their conditions of employment. The Committee notes the Government’s indication that
contractual public employees, governed by Act No. 94-025 of 17 November 1994, are not covered by specific provisions
relating to acts of anti-union discrimination or interference or the right to bargain collectively. The Committee therefore
once again requests the Government to adopt provisions clearly recognizing the protection of all public servants and
public sector employees not engaged in the administration of the State against acts of anti-union discrimination and
interference and their right to bargain collectively their conditions of employment. The Committee trusts that the
Government will take the necessary steps to that end, and reminds the Government that it may receive technical
assistance from the Office in this regard.

Malaysia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1961)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
1 September 2016, concerning matters addressed by the Committee as well as allegations of specific violations of the
Convention in practice. The Committee requests the Government to provide its comments in this respect.

Follow-up to the conclusions in the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee takes note of the discussion held in the Conference Committee on the Application of Standards
(hereinafter the Conference Committee) in June 2016 on the application of the Convention by Malaysia. It notes that the
Conference Committee requested the Government to: (i) provide further detailed information regarding the announced
repeal of section 13(3) of the Industrial Relations Act 1967 (IRA) on the limitations with respect to the scope of collective
bargaining; (ii) report in detail on the holistic review of the national labour legislation described above to the next meeting
of the Committee of Experts in November 2016; (iii) ensure that public sector workers not engaged in the administration
of the State may enjoy their right to collective bargaining; (iv) provide detailed information on the scope of bargaining in
the public sector; (v) review section 9 of the IRA in order to guarantee that the criteria and procedure for union
recognition are brought in line with the Convention; (vi) undertake legal and practical measures to ensure that remedies
and penalties against acts of anti-union discrimination are effectively enforced; and (vii) ensure that migrant workers are
able to engage in collective bargaining in practice. The Committee notes that the Conference Committee further called
upon the Government to avail itself of the technical assistance of the Office with a view to implementing its
recommendations and ensuring that its law and practice are in compliance with the Convention.

OICICIORCRS)

The Committee takes note of the information provided by the Government to the Conference Committee in June
2016 as to the outcome of the judicial proceedings concerning matters raised in the observations of the World Federation
of Trade Unions (WFTU) and the National Union of Bank Employees (NUBE) of 2014. The Committee further notes the
information provided by the Government to the Conference Committee on the observations of the ITUC and the
Malaysian Trades Union Congress (MTUC) of 2015, including the Government’s indication, as to allegations of anti-
union discrimination and interference, that out of eight complaints raised by the MTUC, three had been resolved and five
were pending before the Industrial Court or the relevant authority, and that the Government would submit detailed
comments in writing. The Committee requests the Government to provide such comments concerning these allegations.
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With regard to the holistic review announced by the Government on the main labour laws (including the
Employment Act, 1955, the Trade Unions Act, 1959 and the IRA), the Committee welcomes the Government’s indication
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that it is in the process of drafting amendments with the technical assistance of the Office to ensure conformity with the
Convention. The Committee trusts that, with the technical assistance of the Office, the Government will take into
account the following comments to ensure the full conformity of these Acts with the Convention and it requests the
Government to provide information on any developments in this regard.

Article I of the Convention. Adequate protection against anti-union discrimination. The Committee notes that the
Government informs that in the period from 2013 to 2015 the Department of Industrial Relations enforced the laws
protecting against anti-union discrimination in 51 cases: 48 cases pertaining to section 8 of the IRA and three cases
pertaining to section 59 of the IRA. In this respect, the Committee observes that two different kinds of protection against
anti-union discrimination are indeed set out in the IRA. Firstly, section 5 of the IRA broadly prohibits anti-union
discrimination in relation to both union membership and participation in union activities, including at the recruitment
stage. Under section 8 of the IRA, such prohibition is enforced through general remedies: in case of dismissal, the general
dismissal procedures provided in the law, and otherwise the intervention of the Director-General for Industrial Relations
to seek a resolution and, failing that, the Labour Court, which “may make such award as may be deemed necessary and
appropriate”.

Secondly, section 59 of the IRA singles out certain anti-union discrimination acts as offences (namely, the dismissal
or other prejudicial treatment by reason of becoming a member or an officer of a trade union or the undertaking of certain
activities by trade unionists). The commission of offences under section 59 is punished with imprisonment for a term not
exceeding one year or a fine not exceeding 2,000 Malaysian ringgit (MYR) (approximately US$479) or both, as well as
payment of lost wages and “where appropriate direct the employer to reinstate the workman”. From the information
provided by the Government, the Committee observes that in the past years the vast majority of reported anti-union
discrimination cases were addressed through the protection procedure set out in sections 5 and 8 of the IRA (neither
providing for specific sanctions, nor acknowledging explicitly the possibility of reinstatement) and that in less than 6 per
cent of reported cases use was made of the procedure concerning anti-union discrimination offences set out in section 59
of the IRA (explicitly providing for penal sanctions and the possibility of reinstatement). Recalling that, under the
Convention, all acts of anti-union discrimination should be adequately prevented through the imposition of dissuasive
sanctions and adequate compensation, the Committee requests the Government to provide further detailed information
as to: (i) the sanctions and compensations effectively imposed to anti-union discrimination acts, especially in those
cases where anti-union discrimination acts were dealt with through sections 5 and 8 of the IRA; and (ii) the factors
explaining the limited use of section 59 of the IRA which sets specific sanctions for anti-union discrimination acts.

Articles 2 and 4. Trade union recognition for purposes of collective bargaining. Criteria and procedure for
recognition. The Committee had noted in its previous comments that, under section 9 of the IRA, should an employer
reject a union’s claim for voluntary recognition for the purpose of collective bargaining, the union has to: (i) inform the
Director-General of Industrial Relations (DGIR) for the latter to take appropriate action, including a competency check;
(i1) the competency check is undertaken through a secret ballot to ascertain the percentage of the work people or class of
work people, in respect of whom recognition is being sought, who are members of the trade union making the claim; and
(iii) when the matter is not resolved by the DGIR, the Minister decides on the recognition, a decision that may be subject
to judicial review by the High Court. The Committee notes that the Government informed the Conference Committee that
the main criterion for recognition is the majority support (50 per cent plus one) from employees through secret ballot. The
Committee also takes note of the concerns raised by Worker members at the Conference Committee, and by the MTUC in
its 2015 observation, that the DGIR uses the total number of workers on the date that the union requested recognition
rather than those at the ballot, which given the length of the procedure may impede the recognition of a union enjoying a
majority support, and that in certain instances more than 50 per cent of the workforce, being migrant, had repatriated to
their home country but were considered as counting against the union for the purposes of the secret ballot. The Committee
further notes the concern raised by the ITUC that the secret ballot procedure does not provide protection to prevent
interference from the employer. The Committee finally notes that the Government indicates in its latest report that a
holistic review of the recognition procedure will be carried out in its next legislative review exercise. The Committee
observes that the recognition procedure should seek to assess the representativeness existing at the time the ballot vote
takes place (this would not be the case if, for example, the quorum is set in relation to the workforce that existed at a much
earlier date, after which there may have been important fluctuations in the number of employees in the bargaining unit),
and that the process should provide safeguards to prevent acts of interference. Moreover, the Committee considers that, to
promote the development and utilization of collective bargaining, if no union reaches the majority required to be declared
the exclusive bargaining agent, minority unions should be able to group together to attain such majority or at least be
given the possibility to bargain collectively on behalf of their own members. The Committee requests the Government, in
consultation with the social partners and in the context of the review of the recognition process, to ensure that the
process provides safeguards to prevent acts of interference, and that if no union reaches the required majority to be
declared the exclusive bargaining agent, minority unions may be able to group together to attain such majority or at
least be given the possibility to bargain collectively on behalf of their own members.

Duration of proceedings for the recognition of a trade union. In its previous report the Government had indicated
that the average duration of the recognition process was: (i) just over three months in proceedings resolved by voluntary
recognition; and (ii) four-and-a-half months for claims resolved by the Industrial Relations Department which do not
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involve judicial review. The Committee had considered that the duration of proceedings could still be excessively long. In
its information provided to the Conference Committee the Government noted that the length of the process varies, depends
on the cooperation of the parties and may be subject to judicial review. Not having received any indication from the
Government as to measures carried out or planned in this regard, the Committee again requests the Government to, in
consultation with the social partners and in the context of the abovementioned review exercise, take any necessary
measures to further reduce the length of proceedings for the recognition of trade unions.

Migrant workers. In its previous comments, considering that the requirement for foreign workers to obtain the
permission from the Minister of Human Resources in order to be elected as trade union representatives hinders the right of
trade union organizations to freely choose their representatives for collective-bargaining purposes, the Committee
requested the Government to take measures in order to modify the legislation. The Committee notes the Government’s
statement that current laws do not prohibit foreign workers from becoming trade union members and welcomes its
indication that a legislative amendment will be introduced to enable non-citizens to run for election for union office if they
have been legally residing in the country for at least three years. The Committee finally notes the concerns raised by the
Worker members at the Conference Committee that migrant workers faced a number of practical obstacles to collective
bargaining, including the typical two-year duration of their contracts, their vulnerability to anti-union discrimination and a
recent judicial decision in the paper industry ruling that migrant workers under fixed-term contracts could not benefit from
the conditions agreed in collective agreements. Recalling the Conference Committee’s request to ensure that migrant
workers are able to engage in collective bargaining in practice, the Committee requests the Government to take any
measures to ensure that the promotion of the full development and utilization of collective bargaining under the
Convention is fully enjoyed by migrant workers, and to provide information on any development in this respect.

Scope of collective bargaining. The Committee had previously urged the Government to amend section 13(3) of
the IRA, which contains restrictions on collective bargaining with regard to transfer, dismissal and reinstatement (some of
the matters known as “internal management prerogatives”) and to initiate tripartite discussions for the preparation, on a
voluntary basis, of guidelines for collective bargaining. The Committee welcomes the Government’s indication that
section 13(3) will be amended to remove its broad restrictions on the scope of collective bargaining. The Committee
requests the Government to provide information on any development in this respect.

Compulsory arbitration. In its previous comments, the Committee had noted that section 26(2) of the IRA allows
compulsory arbitration, by the Minister of Labour of his own motion in case of failure of collective bargaining. The
Committee had requested the Government to take measures to ensure that the legislation only authorizes compulsory
arbitration in essential services, in the strict sense of the term, for public servants engaged in the administration of the
State or in cases of acute national crisis. The Committee noted the Government’s indication in previous reports that,
although the provision accords discretionary powers to the Minister to refer a trade dispute to the Industrial Court for
arbitration, practically, the Minister has never exercised such power in an arbitrary manner and only makes a decision
upon receipt of a notification from the Industrial Relations Department that the conciliation has failed to resolve the
dispute amicably. The Committee once again recalls that the imposition of compulsory arbitration procedure if the parties
do not reach agreement on a draft collective agreement raises problems in relation to the application of the Convention.
Therefore, the Committee once again reiterates its previous comments and urges the Government to take measures to
ensure that the legislation only authorizes compulsory arbitration in essential services, in the strict sense of the term,
for public servants engaged in the administration of the State or in cases of acute national crisis.

CICICIORCR),

Restrictions on collective bargaining in the public sector. The Committee has for many years requested the
Government to take the necessary measures to ensure for public servants not engaged in the administration of the State the
right to bargain collectively over wages and remuneration and other employment conditions. The Committee notes that the
Government indicates once again that, through the National Joint Council and the Departmental Joint Council,
representatives of public employees have other platforms to hold discussions and consultations with the Government, on
matters including terms and condition of service, training, remuneration, promotions and benefits. The Committee, while
recognizing the singularity of the public service which allows special modalities, must again reiterate that it considers that
simple consultations with unions of public servants not engaged in the administration of the State do not meet the
requirements of Article 4 of the Convention. The Committee urges the Government to take the necessary measures to
ensure, for public servants not engaged in the administration of the State, the right to bargain collectively over wages
and remuneration and other employment conditions, in conformity with Article 4 of the Convention, and recalls that
the Government may avail itself of the technical assistance of the Office.

Application of the Convention in practice. The Committee notes that the Worker members of the Conference
Committee raised concerns over the low percentage of workers covered by collective agreements in the country
(according to Worker members, 1 to 2 per cent despite the unionization rate of almost 10 per cent). The Committee
requests the Government to provide information concerning the number of collective agreements concluded, specifying
the sectors, the level of bargaining and the number of workers covered, as well as on any additional measures
undertaken to promote the full development and utilization of collective bargaining under the Convention.

industrial relations
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Malta

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2016 which are of a general nature.

The Committee notes with concern that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.

Article 3 of the Convention. Right of organizations to freely organize their activities and to formulate their programmes.
In its previous comments, the Committee noted that under section 74(1) and (3) of the Employment and Industrial Relations Act
2002 (EIRA), where disputes have been referred to conciliation to promote an amicable settlement of a trade dispute and
conciliation has not resulted in a settlement, one of the parties may notify the Minister and the Minister shall refer the dispute to
the Tribunal for settlement.

The Committee recalls that compulsory arbitration to end a collective labour dispute is only accepted if it is at the request
of both parties involved in a dispute, or in the case of disputes in the public service involving public servants exercising authority
in the name of the State or in essential services in the strict sense of the term, namely those services whose interruption would
endanger the life, personal safety or health of the whole or part of the population. In this respect, the Committee requests once
again the Government to take the necessary measures to amend section 74(1) and (3) of the EIRA to ensure the respect of
these principles. The Committee requests the Government to indicate any developments in this regard and to indicate in its
next report any measures taken to bring its legislation into conformity with the Convention.

The Committee expects that the Government will make every effort to take the necessary action in the near future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1965)

The Committee notes with deep concern that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.

Article 1 of the Convention. The Committee recalls that it had previously requested the Government to indicate the
procedures applicable for the examination of allegations of anti-union dismissals by public officers, portworkers and public
transport workers given that those categories are excluded from the jurisdiction of the industrial tribunal pursuant to section 75(1)
of the Employment and Industrial Relations Act 2002 (EIRA). The Committee had noted from the Government’s report that
public officers have the right to appeal to the Public Service Commission, an independent body (the members are appointed by
the President of Malta acting on the advice of the Prime Minister given after a consultation with the Leader of the Opposition and
they cannot be removed except for inability or misbehaviour causes) established under section 109 of the Constitution of Malta.
The Committee also notes from the Government’s report that the Public Service Commission’s primary role is to ensure that
disciplinary action taken against public officers is fair, prompt and effective. The Committee requests the Government to
indicate, with regard to cases of anti-union dismissal, whether the Public Service Commission is empowered to grant such
compensatory relief — including reinstatement and back pay awards — as to constitute sufficiently dissuasive sanctions against
acts of anti-union discrimination. The Committee also once again requests the Government to indicate the procedures
applicable for the examination of allegations of anti-union dismissals of portworkers and public transport workers.

Articles 2 and 3. Protection against acts of interference. The Committee recalls that it had previously requested the
Government to indicate the measures taken or contemplated so as to introduce in the legislation an explicit prohibition of acts of
interference, as well as sufficiently dissuasive sanctions against such acts given that the EIRA does not expressly protect
employers’ and workers’ organizations from acts of interference by one another, in each other’s affairs. The Committee once
again requests the Government to indicate the measures taken or contemplated so as to introduce in the legislation an explicit
prohibition of acts of interference, as well as sufficiently dissuasive sanctions against such acts.

Article 4. Collective bargaining. The Committee recalls that it had previously requested the Government to indicate the
measures taken or contemplated with a view to amending section 6 of the National Holidays and Other Public Holidays Act, so as
to ensure that this provision: (i) does not render automatically null and void any provisions in existing collective agreements
which grant workers the right to recover public holidays falling on a Saturday or Sunday; and (ii) does not preclude voluntary
negotiations in the future over the issue of granting workers the right to recover national or public holidays which fall on a
Saturday or Sunday on the basis of a collective agreement (see 342nd Report of the Committee on Freedom of Association, Case
No. 2447, paragraph 752). The Committee once again requests the Government to indicate the measures taken or contemplated
with a view to amending section 6 of the National Holidays and Other Public Holidays Act.

The Committee expects that the Government will make every effort to take the necessary action in the near future.

Mauritius

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

(ratification: 1969)

The Committee notes the observations from the Confederation of Private Sector Workers (CTSP) dated 31 August
2016 and from the General Trade Unions Federation (GTUF) dated 22 September 2016. The Committee notes that these

observations relate to matters examined by the Committee in its present observation, as well as to denunciations of
violations in practice on which the Committee is requesting the Government to provide its comments.
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Follow-up to the conclusions of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee takes due note of the debate which took place within the Conference Committee in June 2016 and
the ensuing conclusions, according to which the Government is requested to: (i) cease its intervention into free and
voluntary collective bargaining between employers and workers in the sugar industry; (ii) take concrete measures to
promote and encourage the greater development and utilization of procedures of voluntary negotiations between
employers or employers’ organizations on the one hand, and workers’ organizations, on the other, in order to regulate the
terms and conditions of employment through collective bargaining agreements. This includes collective bargaining in
EPZs, in the garment sector and in the sugar industry; (iii) provide detailed information on the current situation of
collective bargaining in the EPZs and on the concrete measures to promote it in those zones; (iv) refrain from infringing
Article 4 of the Convention and from committing similar violations in the future; (v) cease all interference in collective
bargaining in the private sector with respect to principles related to mandatory arbitration; and (vi) accept technical
assistance from the Office to comply with these conclusions.

Article 1. Adequate protection against acts of anti-union discrimination. The Committee notes the allegation of
the Worker member of Mauritius before the Conference Committee that, when trade unions are established in export
processing zones (EPZs), trade union representatives are often faced with harassment, intimidation, threats, discrimination
and unfair dismissals. Similarly, the CTSP alleges in its observations that the right to collective bargaining is undermined
in the private sector by frequent acts of anti-union discrimination, in particular that trade union leaders and delegates can
be sacked without any justification and without being paid any compensation, that since the 2013 legislative amendments,
the number of union delegates that have been sacked for “cosmetic reasons” through disciplinary committee has increased
drastically, and that it is hence very difficult to convince union members to accept the responsibility as a union delegate.
In this regard, the CTSP also denounces lengthy and cumbersome dispute settlement and judicial proceedings and denial
of time-off facilities for the employees concerned to attend the hearings. Recalling that legal standards on protection
against acts of anti-union discrimination are inadequate if they are not accompanied by sufficiently dissuasive
sanctions and effective and expeditious procedures to ensure their practical application, the Committee requests the
Government to provide information on the application of this Article in practice, including statistical data on the
number of complaints of anti-union discrimination brought before the competent authorities (labour inspectorate and
judicial bodies), the outcome of relevant judicial or other proceedings and their average duration, as well as the
number and nature of sanctions imposed or remedies provided.

Article 4. Promotion of collective bargaining. In its previous observation, the Committee urged the Government
to provide detailed information on the current situation with regard to collective bargaining in the EPZs, as well as on the
concrete measures taken or envisaged to encourage and promote voluntary negotiation between employers or employers’
organizations and workers’ organizations, with a view to regulating terms and conditions of employment by means of
collective agreements, in EPZs, the textile sector and for migrant workers. Furthermore, the Committee once again
requested the Government to take measures in order to compile statistical information on collective agreements in the
country and on the use of conciliation services.

The Committee notes from the information provided by the Government to the Conference Committee that:
(i) seminars and talks are conducted on an ongoing basis by the Ministry of Labour targeting workers in different sectors
including the EPZ/textile sector; between July 2015 to May 2016, 46 training/sensitization activities were carried out, and
1,769 male and 1,344 female employees in the EPZ/textile sector benefited from these sessions, wherein emphasis was
laid on legal provisions and rights at work including those pertaining to the right to collective bargaining and unionization
as guaranteed in labour law; (ii) sensitization of workers in this regard is also effected on an ongoing basis during
inspection visits at workplaces; during the period 2009-15, 757 inspection visits were carried out in the EPZ sector
reaching out to 102,127 local workers (38,376 male and 63,751 female), and 2,059 inspection visits in undertakings with
30,468 (20,455 male and 10,013 female) migrant workers employed in the manufacturing sector; and (iii) from the
62 collective agreements registered with the Ministry of Labour as of May 2010 to date, four agreements concern the EPZ
sector.

CICICIORCR),

While welcoming that, as reported to the Conference Committee, certain steps have already been taken to favour
collective bargaining in the EPZs, the Committee observes that the Government did not provide in its report any
supplementary information in relation to the issues raised in the Conference Committee’s conclusions. The Committee
requests the Government to redouble its efforts, in particular in EPZs, in the garment sector and in the sugar industry,
to promote and encourage the greater development and utilization of procedures of voluntary negotiations between
employers or employers’ organizations and workers’ organizations to regulate the terms and conditions of employment
through collective bargaining agreements. It also requests the Government to continue to supply, or if necessary to
compile, statistical information on the functioning of collective bargaining in practice (number of collective
agreements concluded in the private sector, especially in EPZs; branches and the number of workers covered), as well
as on the use of conciliation services.

industrial relations

Interference in collective bargaining. With regard to the alleged Government interference in collective bargaining
in the sugar sector, the Committee had firmly hoped that, in the future, the Government would make every effort to refrain
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from having recourse to compulsory arbitration with the effect of bringing to an end collective labour disputes in the sugar
sector.

In this regard, the Committee notes that the Government indicated to the Conference Committee that: (i) intervention
by the Government in collective bargaining in the sugar sector in 2010 and 2014 was recognized, although the
Government had intervened in good faith, at the request of one party, in order to assist the parties to obtain an agreement;
and (ii) since the conclusions of the Conference Committee in June 2015, the Government was avoiding any intervention
in collective bargaining between employers and workers. The Committee further notes the Government’s indication in its
report that, in 2014, following requests made by both parties, the Government had intervened to provide a conciliation
service to address the strike, and an agreement had been reached between parties according to which work would resume
and three outstanding issues would be referred to the National Remuneration Board (NRB) whereas other issues including
wage increase would be referred to an independent arbitrator; and that the Government had never intervened on its own
volition and never imposed a referral to the NRB or arbitration. The Committee also takes note of the view of the GTUF
that the Government’s interventions in collective bargaining in 2010, 2012 and 2014 do not amount to interference
contrary to Article 4 of the Convention, and notes in particular that, according to the information supplied by the GTUF,
the parties had explicitly agreed in the framework of the 2012 and 2014 collective agreements concluded following the
Government intervention, to refer the unresolved issues to the NRB or to appoint an independent arbitrator. The
Committee observes however that, with respect to 2010, the referral of 21 unresolved issues to the NRB did not form part
of the relevant collective agreement.

The Committee recalls that the imposition of a compulsory arbitration procedure if the parties do not reach
agreement on a draft collective agreement through collective bargaining is incompatible with the voluntary nature of
collective bargaining and is only acceptable in relation to public servants engaged in the administration of the State
(Article 6 of the Convention), essential services in the strict sense of the term and acute national crises, conditions that the
Committee had considered were not fulfilled at the time. At the same time, the Committee emphasizes that recourse to
public authorities, like the NRB, agreed voluntarily by both parties would not raise problems in relation to the application
of the Convention. The Committee trusts that, in the future, the Government will, within the parameters provided
above, continue to refrain from having recourse to compulsory arbitration with the effect of bringing to an end
collective labour disputes in the sugar sector, and that in any event it will give priority to collective bargaining of a
voluntary nature as the means of determining terms and conditions of employment in that sector.

Technical assistance of the Office. Recalling that, in its conclusions ensuing from the debate in June 2016, the
Conference Committee requested the Government to accept technical assistance from the Office to comply with the
conclusions, the Committee notes the Government’s indication that any request for technical assistance of the Office in
relation to the issues raised by the Committee will be made under the second generation Decent Work Country
Programme (DWCP) for Mauritius, the preparation of which is under way. Noting that the DWCP in force will expire at
the end of 2016 and that in the framework of the current labour review, the proposals for legislative amendments are
expected to be finalized by the end of 2016, the Committee once again encourages the Government to consider availing
itself of the technical assistance of the Office in relation to the issues raised in this observation, including as regards
the labour review, so as to ensure that the final version of the proposed amendments is in full conformity with the
Convention.

The Committee is raising other matters in a request addressed directly to the Government.

Mexico

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1950)

The Committee notes the observations of the Confederation of Industrial Chambers of the United States of Mexico
(CONCAMIN) and the International Organisation of Employers (IOE), received on 26 July 2016, on issues covered by the
Committee’s comments. The Committee also notes the observations of the IOE, received on 1 September 2016 which are
of a general nature.

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
31 August 2016, and of IndustriALL Global Union (IndustriALL), received on 1 September 2016. The Committee
requests the Government to provide its comments on these observations.

The Committee notes the information provided by the Government in relation to the observations made in previous
years by IndustriALL, the ITUC, the IOE, the National Trade Union of Workers in the Iron, Steel Industry Derivatives
Similar and Related Products of the Mexican Republic and the National Confederation of Workers (UNT).

Follow-up to the conclusions of the Committee on the Application of Standards (International
Labour Conference, 105th Session, May—June 2016)

The Committee notes the discussion on the application of the Convention held in the Committee on the Application
of Standards of the Conference in June 2016, and its conclusions requesting the Government to: (i) continue to fulfil its
existing legal obligation to publish the registration of trade unions in the local boards in the 31 states in the country;
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(ii) engage in social dialogue with a view to enacting the President’s proposed reforms to the Constitution and the Federal
Labour Act as soon as possible and reinforce social dialogue with all workers’ and employers’ organizations, including
through any additional complementary legislation; and (iii) ensure that trade unions are able to exercise their right to
freedom of association in practice.

Civil liberties and trade union rights. With reference to the allegations of the ITUC and IndustriALL of 2015
relating to acts of violence against trade unionists, the Committee notes the Government’s indications on the action taken
with respect to several of these allegations, including the progress made in investigations and the results of the
corresponding judicial procedures. The Committee notes that, as the Government itself recognizes, some of the allegations
are the subject of cases before the Committee on Freedom of Association, and it refers to the recommendations made in
those cases. The Committee also notes the request by the Government to the organizations concerned to provide additional
specific and detailed information in relation to the allegations of the deaths of four members of the National Union of
Mining, Metallurgy, Steel and Allied Workers, and attacks on the trade union action of miners, the detentions of
14 agricultural workers in March 2015 and other allegations of violence against trade unionists. Finally, the Committee
notes with concern that the ITUC and IndustriALL report new acts of violence related to trade union action, including an
allegation of nine deaths and over 100 persons injured, as well as the arrest of nine trade unionists, in the context of a
collective dispute in the education sector in Oaxaca. The Committee requests the ITUC and IndustriALL to provide the
most detailed information possible concerning their allegations of violations against civil liberties and trade union
rights, as well as the circumstances, and requests the Government, based on the information available and the
additional elements provided by these organizations, to provide its comments on these matters.

Article 2 of the Convention. Representativity of trade unions and protection contracts. In its previous comment,
the Committee requested the Government, in consultation with the social partners and in accordance with the conclusions
of the Committee on the Application of Standards in 2015, to take all necessary legislative and practical measures without
delay to find effective solutions to the obstacles to the exercise of freedom of association posed by the so-called protection
trade unions and protection contracts, including reforms to prevent the registration of trade unions which cannot
demonstrate the support of the majority of the workers that they claim to represent. The Committee notes the
Government’s indication that on 21 October 2015 it requested in writing the views of the main employers’ organizations,
(namely CONCAMIN, the Employers’ Confederation of the Republic of Mexico (COPARMEX), the Employers’
Coordinating Council (CCE), the National Chamber of the Transformation Industry (CNACINTRA) and the
Confederation of National Chambers of Commerce, Services and Tourism (CONCANACO)), and the views of the main
organizations of workers (namely the Confederation of Mexican Workers (CTN), the Revolutionary Confederation of
Workers and Rural Workers (CROC) and the Regional Mexican Workers’ Confederation (CROM), the UNT and the
Labour Congress) with a view to exploring the need for reforms to strengthen the legislative framework governing
freedom of association and that, with the exception of the CROC (which replied on 28 October 2015), comments have not
been received from any of the other organizations. The Government specifies that, once the possible amendments have
been identified together with the social partners, ILO advice will be required to make progress in the implementation of
the labour reform. The Committee also notes the Government’s indication that in the meantime it has taken measures to
deal with the issue of protection trade unions and protection contracts through coordination mechanisms afforded by:
(i) the National Conference of Labour Secretariats (CONASETRA), which has met on various occasions to discuss
proposals to reinforce labour justice and strengthen the free exercise of individual and collective workers’ rights; (ii) the
National Conference of Conciliation and Arbitration Boards (CONAJUNTAS), which is endeavouring to harmonize
agreements and legal criteria to strengthen tripartism and coordination between labour authorities, and acts as a forum for
debate for the revision of the labour justice system; and (iii) the conclusion of coordination agreements between the
Federal Conciliation and Arbitration Board and local boards, with the objective of seeking greater coherence and
consolidating prompt and expeditious labour justice. The Government adds that, with a view to intensifying measures
against practices of simulation that are contrary to freedom of association, the Federal Conciliation and Arbitration Board
adopted a uniform criterion for election procedures and vote counting to determine the representative nature of collective
agreements, based on Jurisprudential Opinion No. 150/2008 of the Supreme Court of Justice. This criterion sets out
measures, including: (i) identifying a reliable, complete and updated list of all workers entitled to vote; (ii) ensuring that
the premises in which the count is held offer the conditions for its rapid, orderly and peaceful completion; (iii) ensuring
the necessary documentation and materials so that the ballot is secure, free and secret; (iv) ensuring the full identification
of workers entitled to attend the count; (v) calculating the final totals transparently and in public; and (vi) in the event of
objections being raised, holding a hearing without delay and issuing the correct solution in law. The Government also
reports the adoption in February 2016 of a labour inspection protocol on the freedom to conclude collective agreements,
under the terms of which inspectors may have access to workplaces and interview workers to ascertain that they know
their trade unions and the collective agreements applicable to them (the Government adds that, since its adoption,
98 inspections have been carried covering free collective bargaining).

OICICIORCRS)

The Government also emphasizes that the President of the Republic, based on the results of a broad study on
rendering justice, including labour justice and following a process of dialogue with the various institutions concerned,
including the CONAJUNTAS, forwarded to the Congress of the Union on 28 April 2016 an ambitious package of reform
initiatives to modernize the labour justice system. The reform measures include proposed amendments to the Political
Constitution and the Federal Labour Act, including the revision of the procedures for the conclusion, deposit and
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registration of collective agreements aimed at ensuring full respect for trade union independence and the right of
association. The Committee notes with interest that these proposed reforms include initiatives to ensure trade union
representativity in the context of the registration of collective agreements, thereby addressing the problem of protection
contracts through such measures as verification of the existence of a work centre prior to the registration of a collective
agreement, the dissemination of the bylaws of trade unions and of collective agreements to workers and verification of the
approval of collective agreements by workers. The Committee notes that, in relation to the proposed reforms: (i) the ITUC
indicates that, although they could be improved in certain aspects, they address fundamental criticisms that have been
made by independent trade unions and the global trade union movement for over two decades; and (ii) IndustriALL
indicates that the proposals could begin to offer a remedy to the deeply engrained structural obstacles to freedom of
association in Mexico. In this regard, the Committee notes that in November 2016, the Plenary of the Chamber of
Deputies approved the Bill for the constitutional reform, and forwarded it to the Congresses of the respective states for
approval.

Taking due note of the measures indicated by the Government, and noting with particular interest the proposed
reform of the Federal Labour Act, and the Government’s intention to request ILO advice on the implementation of the
labour reform, the Committee requests the Government, in consultation with the social partners, to continue adopting
the necessary legislative and practical measures to find solutions to the problems arising out of the issue of protection
trade unions and protection contracts, including in relation to the registration of trade unions. The Committee requests
the Government to keep it informed of any developments in this regard.

Conciliation and arbitration boards. Constitutional reform. In its previous comment, the Committee noted the
observations of workers’ organizations alleging that the operation of conciliation and arbitration boards impedes the
exercise of freedom of association, and the Committee encouraged the Government to continue examining, through
constructive dialogue with the social partners, the issues raised by the trade unions in relation to the exercise of the trade
union rights set out in the Convention. The Committee notes the Government’s indication that, as part of the reform
process of the labour justice system referred to above, and the package of proposals submitted to Congress by the
President of the Republic, which includes the reform of the Political Constitution and the Federal Labour Act, the
Government has proposed a change of paradigm to adapt the labour justice system to the new era. The Committee
welcomes and notes with inferest that, among the principal changes, the reform envisages that labour justice will be
rendered by federal or local bodies of the judicial authorities (to which the functions fulfilled by the boards would be
transferred), that conciliation procedures would be more flexible and effective (with the proposal of the establishment of
specialized and impartial conciliation centres) and that the federal conciliation body would be a decentralized agency that
would register all collective labour agreements and trade unions. The Committee notes with interest the proposed reforms
of the labour justice system and requests the Government to keep it informed of any developments in this regard, while
reiterating that ILO technical assistance remains available.

Publication of the registration of trade unions. The Committee notes that the Committee on the Application of
Standards in June 2016 requested the Government to continue to fulfil its existing legal obligation to publish the
registration of trade unions in the local boards in the 31 states of the country. The Committee notes that the Government
reaffirms the will of the State for conciliation and arbitration boards to give effect to section 365bis of the Federal Labour
Act, thereby reinforcing the Government’s commitment not to encourage or offer incentives for so-called protection
contracts. In this regard, the Government indicates that: (i) it is continuing to take action to promote the obligations of
local labour authorities, particularly within the framework of the CONASETRA, in accordance with federal autonomy and
in recognition of the technical complications in terms of time and resources involved in digitalizing a system containing a
considerable volume of information; (ii) it has received the following information from 28 states (which it already
provided to the Committee on the Application of Standards in June 2016): the boards in 11 states have published the
required information on their official web pages, while eight others are at a very advanced stage of this process, two are
engaged in taking the necessary measures to offer the required access, six indicate that the information is available to the
public when so requested in their archives or in local boards, and one state board indicated that, due to budgetary issues, it
was not possible to grant access to such information; (iii) the Secretariat for Labour and Social Welfare and the Federal
Conciliation and Arbitration Board have over the past two years established thousands of registers of trade union groups
and collective agreements that are accessible through its web pages. The Committee also notes that IndustriALL alleges
that the requirement to publish the registration of trade unions and collective contracts is not being fulfilled in most states
and recalls that during the Committee on the Application of Standards in June 2016 the workers’ organizations rebutted
the Government’s statement that this requirement was being met by the boards of 20 states (by demonstrating that in many
of them they were not operational, not accessible or lacked information), and it adds that only six bodies publish a list of
registered unions (but not the corresponding documents). Finally, the Committee observes that the constitutional reform
referred to above provides for the modification of the system for the registration of trade unions, with the creation of a
federal public body responsible for the registration of trade unions and collective agreements. The Committee requests the
Government to continue providing information on compliance with the legal requirement for conciliation and
arbitration boards to publish the registration and by-laws of trade unions, and on any impact that the new
constitutional reform may have on the procedure for the registration of trade unions, including the publication of the
registration of trade unions and their statutes.
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Articles 2 and 3. Possibility of trade union pluralism in state bodies and the possibility to re-elect trade union
leaders. The Committee recalls that for years it has been commenting on the following provisions: (i) the prohibition of
the coexistence of two or more unions in the same state body (sections 68, 71, 72 and 73 of the Federal Act on State
Employees (LFTSE)); (ii) the prohibition on trade unionists from leaving the union of which they have become members
(section 69 of the LFTSE); (iii) the prohibition on unions of public servants from joining trade union organizations of
workers or rural workers (section 79 of the LFTSE); (iv) the reference to the Federation of Unions of Workers in the
Service of the State (FSTSE) as the single central trade union federation recognized by the State (section 84 of the
LFTSE); (v) the legislative declaration establishing the trade union monopoly of the National Federation of Banking
Unions (FENASIB) (section 23 of the Act issued under Article 123B(XIIIbis) of the Constitution); and (vi) the prohibition
of officer re-election in trade unions (section 75 of the LFTSE). In its previous comment, the Committee noted the
Government’s indication that, in accordance with the case law of the Supreme Court of Justice, and with practice and
custom, these legislative restrictions on the freedom of association of public servants are not applied, that the provisions in
question are not operative and that the legislative authorities were making efforts to update the LFTSE through legislative
initiatives to amend several of the provisions concerned. The Committee notes the Government’s indication in its latest
report that the State will continue to further efforts to update the LFTSE. The Committee once again requests the
Government to take the necessary measures to amend the restrictive provisions referred to above in order to bring them
into conformity with national case law and the Convention. The Committee requests the Government to provide
information on the legislative initiatives referred to and any developments in this regard.

Article 3. Right to elect trade union representatives in full freedom. Prohibition on foreign nationals becoming
members of trade union executive bodies (section 372(1l) of the Federal Labour Act). In its previous comment, the
Committee noted the Government’s indications that: (i) section 372(II) of the Federal Labour Act, which prohibits foreign
nationals from becoming members of trade union executive bodies, was tacitly repealed by the amendment to section 2 of
the Act, which prohibits all discrimination based on ethnic or national origin; and (ii) the registration authorities do not
require trade union leaders to have Mexican nationality, and this prohibition is not applied in practice. The Committee
welcomes the fact, as indicated by the Government to the Committee on the Application of Standards in 2016, that certain
trade union bylaws explicitly recognize the possibility for foreign nationals to participate in their executive bodies. The
Committee also notes the Government’s indication in its latest report that, as it noted in relation to the process of
considering further legislative amendments to the 2012 labour reform, since October 2015 the Government has been
awaiting the opinions of the social partners, in the context of which this matter can be assessed. Recalling the need to
ensure the conformity of the legislative provisions with the Convention, even if they are in abeyance or are not applied
in practice, the Committee requests the Government to take the necessary measures to amend section 372(1l) of the
Federal Labour Act with a view to making explicit the tacit repeal of this restriction.

The Committee is raising other matters in a request addressed directly to the Government.

Myanmar

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1955)

The Committee notes the observations made by the International Organisation of Employers (IOE) in a
communication received on 1 September 2016, which are of a general nature. The Committee also notes the observations
made by the International Trade Union Confederation (ITUC) in communications received on 31 August and
26 September 2016, concerning the application of this Convention, as well as that of the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98), (not ratified by Myanmar), and the Government’s reply thereto. In particular, the
Committee notes that the ITUC raises concerns about the difficulties encountered by unionists when organizing and the
non-deterrent nature of any sanctions imposed. For its part, the Government refers to a recent increase in penalty for anti-
union acts and the current review of the Settlement of Labour Dispute Law. In particular, the Government indicates that, at
a Stakeholders Forum on Labour Law Reform and Institutional Capacity Building, it was agreed to amend the Labour
Organization Law (LOL), the Settlement of Labour Disputes Law and the Employment and Skill Development Law as
first priority. The Committee further notes the decision of the Governing Body at its 328th Session (November 2016)
welcoming the steps taken by the Government to reform labour laws, promote freedom of association and institutionalize
social dialogue (GB.328/INS/9). The Committee requests the Government to provide information on the progress made
in the Labour Law Reform and as to any further amendments to the Settlement of Labour Dispute Law.

OICICIORCRS)

Civil liberties. In its previous comments, the Committee requested the Government to provide information on
developments of the legislative review relating to peaceful assemblies. The Committee notes that the amended Right to
Peaceful Assembly and Peaceful Procession Law was enacted on 24 June 2014. The refusal of such assemblies was
deleted from Chapter 4 and penalties for violations were reduced. The Government adds that the Ministry of Home Affairs
is making efforts to withdraw the amended Law and discussions and consultations are taking place in Parliament for the
enactment of a new law. The Committee requests the Government to provide information on any developments in this
regard.
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Article 2 of the Convention. Right of workers to establish organizations. In its previous comments, the Committee
observed that a minimum number of workers was necessary to form a trade union, but additionally it was necessary to
show affiliation of 10 per cent of the workers in the trade or activity in order to establish a basic labour organization. The
Committee notes that the ITUC once again raises concerns about the impact that this double requirement has on
organizing in large enterprises and hopes that the Government will take them fully into account within the framework of
the Labour Law Reform. The Committee requests the Government once again to take steps to review, with the social
partners concerned, the 10 per cent membership requirement with a view to amending section 4 of the LOL so that
workers may form and join the organizations of their own choosing without hindrance.

The Committee further notes the concerns raised by the ITUC in relation to the trade union structure established in
law which requires minimum affiliation at each level, rendering organizing particularly difficult. The Committee notes the
information provided by the Government that there are currently 2,204 employers’ and workers’ organizations, including
2,036 basic labour organizations and 28 basic employer organizations, 115 township labour organizations and one
township employer organization, 14 regional or state labour organizations, eight labour federations and one employer
federation and one labour confederation. The Committee once again requests the Government to review the structure set
out in section 4 of the LOL, with the social partners concerned, with a view to ensuring that the right of workers to
form and join organizations of their own choosing is not hindered in practice.

Special economic zones (SEZs). The Committee notes the ITUC observations concerning the Special Economic
Zone Law of 2014 and its provisions which state that it supersedes any existing laws. The ITUC adds that the procedures
for dispute settlement in the zones are more cumbersome than outside and that labour inspector powers are delegated to
SEZ management bodies. The Committee requests the Government to provide its detailed comments in this regard and
to take any necessary measures to guarantee fully the rights under the Convention to workers in SEZs.

The Committee is raising other matters in a request addressed directly to the Government.

Niger

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2015, which are of a general nature.

Article 2 of the Convention. Scope of application. The Committee notes the Government’s indication that new
Act No. 2012-045 of 25 September 2012 issuing the Labour Code of the Republic of Niger has been adopted. The
Committee observes that section 191 of the Act provides that workers over 16 years of age but under the age of majority
may join trade unions. In this regard, the Committee recalls that the minimum age for membership of a trade union should
be the same as that fixed by the Labour Code for admission to employment (14 years, according to section 106 of the
Code). The Committee requests the Government to take the necessary steps to amend section 191 of the Labour Code
accordingly.

Articles 3 and 10. Provisions on requisitioning. The Committee recalls that it has been requesting the
Government for many years to amend se