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Opening of the session

1.

The Joint IMO/ILO Ad Hoc Expert Working Group on Liability and Compensation
Regarding Claims for Death, Personal Injury and Abandonment of Seafarers (Joint
Working Group) held its Eighth Session from 21 to 24 July 2008 at the headquarters of the
International Labour Organization in Geneva, Switzerland. Mr Jean-Marc Schindler
(Government of France) chaired the meeting. The Shipowner spokesperson was Ms Edith
Midelfart (Norway) and the Seafarer spokesperson was Mr Brian Orrell (United
Kingdom). The list of participants is contained in Appendix III to this document.

. Ms Elizabeth Tinoco, Chief of the Sectoral Activities Branch, welcomed the participants

on behalf of the Director-General of the ILO. She recalled that in its Seventh Session, the
Joint Working Group had agreed to move to a mandatory long-term solution on the issue
of abandonment. The Eighth Session was agreed upon with a view to moving to a final
resolution of the issues and the documents submitted would help to achieve a concrete
result. She pointed out that abandonment was still an issue, with the database on
abandonment being updated regularly. Although fewer cases had been received in recent
months owing to the current good performance of the shipping industry, it was still
important to find lasting and efficient solutions for the future to prepare for the inevitable
downturn in world trade.

The IMO representative, Mr Gaetano Librando, Deputy Director, Head, Treaties and Rules
Section, recalled the development by the Working Group of two important resolutions and
related guidelines, one on provision of financial security in case of abandonment of
seafarers, the other on shipowners’ responsibilities in respect of contractual claims for
personal injury to, or death of, seafarers as well as the establishment of the Database on
Abandonment of Seafarers, developed and maintained by the ILO, in cooperation with the
IMO. He recalled that, at its last session, the Group had made very good progress in the
assessment of the provisions in the two resolutions and related guidelines vis-a-vis those in
the Maritime Labour Convention, 2006 (MLC), and that it had agreed, in principle, on
certain key points, including that there was a need for an effective security system for
abandonment and that the main elements of such a system should be mandatory.

. He invited the Joint Working Group to concentrate on the development of longer-term

sustainable solutions to address the problems of liability and compensation regarding
claims for death, personal injury and abandonment of seafarers, bearing in mind the
outcome of the 94th (Maritime) Session of the International Labour Conference, and to
decide on appropriate recommendations to be submitted to the IMO Legal Committee and
the ILO Governing Body. In this connection, he recalled that the Legal Committee, at its
93rd Session (22-26 October 2007), while agreeing that the Group should focus on
practical and long-term sustainable solutions, suggested particular caution when
considering the adoption of mandatory instruments aimed at proposing long-term
solutions. He stressed that the IMO had always acknowledged the central role of seafarers
in the maritime world and their invaluable contribution to the smooth flow of international
seaborne trade and the global economy and that the deliberations of this Joint Working
Group were in line with the priorities of the IMO, also in view of the importance of the
human element factor for the safety of navigation and the prevention of pollution of the
sea.

The Chairperson of the Joint Working Group provided an overview of the documents
submitted and suggested organizing the session into two parts: the discussion of the issue
of abandonment to be concluded by the end of the first day. To achieve this, the Working
Group should focus on the content of a financial security mechanism; secondly, the issue
of personal injury and death. The discussion of both issues should be finished by
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10.

11.

Wednesday evening, to allow time for the discussion of other subjects on Thursday. He
then invited the Governments to comment on submissions regarding financial security
from the Governments of France, the Philippines and the United States
(IMO/ILO/WGLCCS/8/2/1).

. A representative of the Government of the United States expressed his country’s continued

commitment to ensuring that an adequate long-term solution to the problem of
abandonment was put into effect as quickly as possible. Governments had a key interest in
developing an international solution and their role was therefore crucial.

The representative of the Government of the Philippines expressed his delegation’s high
expectation for a productive discussion, and highlighted his Government’s objective,
namely the development of a mandatory and flexible long-term instrument. While the
current number of abandonment cases was low, this could change and the need for a
mandatory instrument was therefore pressing. To achieve positive results, the Working
Group should avoid repeating the discussion on the pros and cons at its previous sessions.

The Chairperson noted that the instrument to be developed would be mandatory and
outlined again the timetable of the meeting, allowing Governments to have a group
meeting to discuss the International Shipping Federation (ISF) and the International
Transport Workers’ Federation (ITF) joint submission paper (IMO/ILO/WGLCCS/8/2/3).

. In her opening speech, the Shipowner spokesperson congratulated Mr Schindler for

continuing to chair this meeting and, in addition to the ISF/ITF joint submission paper,
referred to the model receipt and release form (IMO/ILO/WGLCCS/8/2/5) and the crew
claims paper (IMO/ILO/WGLCCS/8/2/4) developed by the Shipowners. The two
Secretariats had produced very comprehensive documents for this session, showing that
questions concerning insurance were not only in the mandate of the IMO but that the ILO
was also competent in this area. It was comforting to have the joint expertise of both
organizations. Her group’s objective was to fill the gap between the MLC and the issues
related to financial security for crew claims concerning abandonment, death and personal
injury. The Shipowners  understood  the IMO Secretariat’s ~ paper
(IMO/ILO/WGLCCS/8/2/2) as supporting an ILO-MLC-based solution, which was also
favoured by her group. In the view of the Shipowners, Standards A2.5.3 and A4.2 could,
after some modification, form a basis to establish a financial security instrument. Bringing
the seafarer home as quickly as possible after being abandoned was of utmost importance.
The form of a financial security system and its administration had to be determined and
they had to be immediately available to the seafarer. For death and personal injury more
traditional options could be used, taking into account all problems related to finding a
sustainable financial security system.

The Shipowner spokesperson underlined that the common ISF/ITF paper showed progress
in regard to abandonment, while two issues needed further discussion. The definition of
abandonment as based on the US proposal needed some modification as it had to exclude
abandonment caused by serious default (misconduct) of the seafarer. Furthermore, the
responsibility to ensure the existence of a financial security system should lie with the flag
State or the State in which recruitment took place. Her group requested consideration of
the following points: Which protective measures should the employer have in place? What
risks should be covered? To what extent could strict liability be extended without
undermining the operation of ships? What areas were to be excluded? Which limitation
had to be accepted? She noted that the few ratifications of the Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (No. 173), were proof of the difficulty
to establish financial security, even ashore.

Concerning the issue of personal injury and death, the Shipowners had submitted a
separate paper (IMO/ILO/WGLCCS/8/2/4), closely linked to Regulation 4.2 and the
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related Code and model release form (IMO/ILO/WGLCCS/8/2/5) for securing partial
payments until full payment was possible.

12. The secretary of the Shipowners’ group observed that the Shipowner spokesperson only
spoke on behalf of the Shipowners and that representatives of fishing vessel owners were
also present. Governments should keep in mind that owners of fishing vessels and
shipowners were two different communities and that fishing was not covered by the MLC.

13. In his statement, the Seafarer spokesperson, referring to the ISF/ITF common paper on
abandonment, stated that the social partners had gone as far as they could. He invited
governments to become actively involved with the subject of abandonment and personal
injury and death alike. He regretted that the ISF/ITF common paper
(IMO/ILO/WGLCCS/8/2/3) did not contain more common points; further comments were
not necessary as the Seafarers had not changed their position and were thus consistent with
previous arguments. The main differences were the Shipowners’ insistence on an exclusion
of outstanding wages and contractual entitlements from the instrument modelled after IMO
liability Conventions. The Seafarers, however, could not accept limitation of liability or the
establishment of a ceiling of liability. The Seafarers therefore hoped that the Governments
would come up with solutions in their discussions.

14. The representative of the Republic of Korea recalled the eight principles of the Geneva
Accord, which played a key role in the successful adoption of the MLC. These principles
should also guide this Working Group in its task to develop a standard accompanied by
guidelines to be included in the MLC or another existing instrument. His delegation
wished for the rapid development of a mandatory instrument. The issues of liability and
compensation regarding claims for death, personal injury and abandonment of seafarers
were, in principle, labour issues and related to Titles 2 and 4 of the MLC. Therefore, a
standard accompanied by guidelines to be included in the MLC had to be deliberated. The
scope of application should include fishers on board fishing vessels engaged in
international waters, while an approach similar to the one of the International Convention
for the Safety of Life at Sea (SOLAS) could be tested. Although the provisions of SOLAS
were generally not applicable to fishing vessels, under Chapter V, stipulating safety of
navigation, an administration could exercise its discretion when determining to what extent
the provisions in that chapter should apply to fishing vessels. He recommended a
comparative analysis between Article 11, paragraph 4, of the MLC and Chapters I and V of
SOLAS. Diversity should be accommodated in respect to the form that a financial security
system should take. He favoured a limitation of the financial security to be provided since
a financial security without limitation would not be feasible in the market and would
become a major obstacle to rapid entry into force.

Abandonment of seafarers

15. A representative of the Government of the United States, speaking on behalf of the
Government group, reported on the outcome of discussions within the group on document
IMO/ILO/WGLCCS/8/2/3, as submitted by the ISF and the ITF, which highlighted the
principles discussed, areas of agreement and any differing views of the parties concerned.
The Government group focused its comments on the annex, entitled “Provision of financial
security in case of abandonment of seafarers”. ' After the presentation, the Chairperson
proposed to discuss the cover notes and the annex, both contained in

' After further discussion in a Government drafting group and another discussion within the
Government group, the text of the presentation was presented to the Working Group in the form of
annotations to the annex to document IMO/ILO/WGLCCS/8/2/3; it is reproduced in Appendix L.
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IMO/ILO/WGLCCS/8/2/3, in greater detail in a forthcoming session. The Government
group was asked to put in writing their oral proposals, with the help of the Secretariat. A
drafting group was set up, composed of representatives of the Governments of the United
States, France, the United Kingdom and the Philippines.

Government recommendations resulting from
group consultations

16.

Chapeau

17.

18.

A representative of the Government of the United States, speaking on behalf of the
Government group, presented the Government recommendations resulting from group
consultations, which were summarized in an annotated paper. *

He explained that this provision was not to limit the rights of seafarers or others but to
supplement existing rights. When asked by the Shipowners if this were to mean that a
seafarer could thus be covered twice, he described that this provision was not meant for an
additional or dual recovery.

After brief discussion, there was general agreement that a footnote explaining this
approach was to be included in any forthcoming draft mandatory instrument on the issue.

Paragraph 1.3 — Fishing vessels

19.

20.

21.

22.

The spokesperson for the Government group mentioned that this point raised several
significant issues, particularly with regard to the exclusion of fishers. In view of
Convention No. 188, it would seem obvious to exclude them from this discussion but to
envisage a separate instrument to accompany the Convention. In the case that a stand-alone
ILO or IMO instrument were decided upon, the issue would have to be revisited.
Governments were unable to adopt a definitive text because it was not clear what form of
instrument would be used.

On behalf of the fishing industry employers in the Shipowners’ group, an Employer
member remarked that fishers required protection along similar lines to seafarers, but there
were different forms of employment relationship in fishing, and a different understanding
of “international voyage” in the two subsectors. It would therefore be wise to have a
separate instrument for fishing that fully addressed the financial protection required. While
he acknowledged that it would not be easy to amend Convention No. 188, there could be a
single-session discussion of the issue at the International Labour Conference.

The Seafarer spokesperson found that the reference to fishing in paragraph 1.3 covered the
issue well. His group found the Governments’ suggestion constructive.

A representative of the Office suggested that a simple Protocol to Convention No. 188
could be envisaged.

? See Appendix I.
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Paragraph 2 — Definitions

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

Paragraph 2.1. The spokesperson for the Government group indicated that Governments
found the definitions of “shipowner”, both in the guidelines and in the MLC, acceptable.

Paragraph 2.2. The Shipowner spokesperson stated that the proposed text “irrespective of
nationality”, could create confusion if the text was in the MLC, as it would give the
impression that the same concept would not apply elsewhere in the instrument. However,
she recognized this may not be the case if an alternative instrument were used.

The spokesperson for the Government group remarked that the bracketed text had been
carried over after the deletion of paragraph 6.2(c).

The Seafarer spokesperson noted that there were clear issues relating to financial security
on multinational crewed vessels with regard to coverage of crew members, as well as to
the issuance of one or more certificates of financial security.

Paragraph 2.3 — Abandonment. The spokesperson for the Government group suggested
that in a mandatory instrument, there was a need to know how to apply and enforce a
threshold. However, the Government group did not want to make the threshold too rigid
and unworkable. The proposal in document IMO/ILO/WGLCCS/7/2/4 might be looked at
with fresh eyes as a new starting point. The text was not a final government position.

The Shipowner spokesperson observed that the covering note stated that it was the
Shipowners’ view that the definition of “abandonment” required clarification and should
exclude wilful misconduct. She invited Governments to provide such clarification.

The Seafarer spokesperson had problems with the Shipowners’ view. Unilateral severance
of ties could not include a seafarer having a night out on the town and then finding himself
in a position of abandonment, his ship having left without him. How would “wilful
misconduct” be interpreted? If seafarers were left behind because of the action of a third
party, or while on legitimate shore leave, that should not be their problem. Seafarers were
too often left destitute far from home with no means of supporting themselves or
organizing their repatriation.

The representative of the Government of France believed that the Shipowners’ group had
misunderstood the issue, which was covered in A2.5.3 of the MLC.

The representative of the Government of Norway suggested the following definition:
“Abandonment means a shipowner’s unilateral cancellation of a seafarer’s obligation to
work, either directly or implicitly, without providing the contractual compensation as
agreed for in that situation.”

The representative of the Government of Greece considered that, as there was no
consensus on a definition of abandonment, it was necessary to determine what constituted
abandonment of seafarers (or not) on a case-by-case basis, as was practised in his country
through a tripartite board.

The representative of the Government of Cyprus had not yet digested the Norwegian
proposal, and preferred that of the United States; he did not favour a case-by-case
approach. He questioned whether a vessel arrested by creditors would be considered
automatically as an abandoned one.

The representative of the Government of Denmark felt that a very precise definition was
needed for a mandatory instrument. A looser definition might suffice for a non-binding
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3s.

36.

37.

38.

39.

40.

41.

42.

resolution. The Norwegian proposal might merit further consideration, but it had not yet
been digested.

The representative of the Government of France felt that the definition in the ILO/IMO
Guidelines was the best starting point. The Norwegian proposal addressed termination of
employment, not abandonment.

The Seafarer spokesperson was grateful to the Government of France for drawing attention
to A2.5.3 of the MLC, which was intended to cover individuals requiring repatriation. The
Norwegian solution included the words “without providing contractual compensation”, but
few shipowners provided compensation. He agreed with the Government of France that the
Norwegian proposal addressed termination of employment, not abandonment.

The Shipowner spokesperson noted that when seafarers had left the ship when they should
be on it, or had been guilty of gross misconduct, they would not recognize this as
abandonment.

The representative of the Government of the Republic of Korea remarked that
Regulation 2.5, paragraph 2, stated that seafarers should be repatriated in accordance with
the Code. Financial security was guaranteed, so the abandonment definition was clear
enough. He did not consider that a clearer definition was required; just a clearer
understanding of the concept could serve the purpose.

The Shipowner spokesperson stated that seafarers who were left behind in a foreign port
through their own fault should not be considered as abandoned. That would be a case of
“frustration of contract”.

A representative of the Office suggested that there should not be any confusion between
“constructive termination of employment” and “abandonment”. She referred to
sections 2.1 and 2.5 of the MLC to explain that a seafarer left behind should be repatriated
and the cost may be recovered under the conditions prescribed by the Convention.

Paragraph 2.4. The spokesperson for the Government group noted that the definition of a
ship needed to be included.

The Shipowner spokesperson concurred.

Paragraph 3 — Scope of application

43.

44.

45.

The spokesperson for the Government group noted that it may be necessary to include
tonnage issues and draw distinctions between domestic and international voyages, but that
these issues had not yet received thorough policy consideration.

The Shipowner spokesperson felt that the scope provision should be the same as in the
MLC, whatever form the mandatory instrument should take.

The Seafarer spokesperson agreed with paragraphs 3.1 and 3.2. He noted that third party
flagged ships in domestic trade and multinational crews in domestic trade presented some
problems, and there would be a need for some discussion on this issue.

Paragraph 4 — Responsibilities

46.

The spokesperson for the Government group noted that paragraph 4 of the Government
recommendations concerning responsibilities had incorporated some text from
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47.

48.

49.

50.

51.

52.

53.

54.

5S.

paragraphs 7 and 8 in order to put all text relating to responsibilities together. Governments
felt that the Shipowners’ proposals were closer to theirs than were the Seafarers’.
Governments held the major responsibilities, and had to ensure that the system was put in
place among shipowners.

He affirmed that paragraph 4.1 ended with the word “flag”.

The Seafarer spokesperson stated that his group supported all five clauses of the paragraph,
and would be interested in the views of others as regards the issue of third parties, alluded
to in paragraph 4.5.

The Shipowner spokesperson requested clarification of the meaning and intent of
paragraph 4.2.

The spokesperson for the Government group remarked that the intention was to cover the
issue of “non-party” States, and to prevent this issue from becoming a disincentive to
ratification if it were not clarified. The text would help to remove some difficult issues and
enjoyed government consensus.

Paragraph 4.4. The spokesperson for the Government group stated that the overwhelming
view of governments was that financial security certificates should be issued on behalf of
the flag States, but not by undefined third parties. It was similar to the way the
environmental provisions in MARPOL worked. The Government Working Group had
endeavoured to avoid being over-prescriptive in the wording.

The representative of the Government of the United Kingdom noted that this issue imposed
an obligation on governments to issue certificates on financial security to every single
eligible ship. The additional issues relating to social security would create huge problems
and could be unworkable. His Government wished to place on record a reservation on this
point.

The representative of the Government group observed that the most difficult part of the
point raised by the Government of the United Kingdom was the “no more favourable
treatment” problem. Governments would, as presently proposed, provide for financial
security certificates to be issued on behalf of those ships flying their flag only. This was a
similar point to that raised by the Government of the Republic of Korea. The intention was
to make provision for the issuance of certificates or other means to non-party ships, rather
than making it a requirement.

Paragraph 4.5. The Shipowner spokesperson drew the attention of the participants to the
wording of (the original) paragraph 8 of the joint ISF/ITF document and highlighted the
similarity between abandonment and crew claims.

The representative of the P&I Clubs expressed concern about the fact that, unlike IMO
instruments, the proposed government text did not contain any of the standard defences
against liability of financial security providers. He referred to paragraph 8 of the joint
ISF/ITF document, which contained some commonly accepted defences (e.g. war,
terrorism, etc.). Without such exclusions, the providers of financial security would be
subject to absolute liability, and no international instrument had ever stipulated absolute
liability of the shipowner or financial security provider. The reason for the exclusion of
liability in the enumerated cases of war and terrorism was that the P&I Clubs (and the
insurance market in general) did not provide coverage in such situations, and that in
specific cases the insurance market in general does not provide coverage. This also applied
to death and personal injury of seafarers.
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56. The IMO representative confirmed that the Legal Committee, at its 92nd Session (October
2007) had adopted the IMO reservation and guidelines for the implementation of the
Athens Convention, which included a number of specific exclusions in the 2002 Protocol
to the Athens Convention to reflect existing standards in insurance market conditions, most
importantly, the Radioactive Contamination, Chemical, Biological, Biochemical and
Electromagnetic Clause, Cyber Attack Exclusion and War Automatic Termination and
Exclusion Clauses.

57. The reservation and guidelines should offer a workable and pragmatic solution, ensuring
that certain liabilities under article 3 and the insurance provisions under article 4bis of the
2002 Athens Convention are met. This should encourage the P&I Clubs to meet their non-
war liabilities and allay some of the concerns of the Club boards about the potential effects
of entry into force of the 2002 Athens Convention on market capacity. The relevant part of
the report of the Legal Committee, at that session, and the IMO reservation and guidelines
for the implementation of the Athens Convention were made available to the participants.

58. The representative of the Government of Cyprus felt that there was a difference between
the coverage for abandonment and the coverage for other risks. Contrary to a passenger, it
was not the seafarer’s choice to go to a particular place; mostly, the seafarer was not even
aware of the ship’s itinerary. Furthermore, coverage for abandonment was well-defined: it
only included repatriation and maybe a number of months’ wages.

59. The secretary of the Shipowners’ group reiterated that a coverage provider was essential,
and raised the question as to who would cover the risk if the insurance market did not
provide coverage in such cases.

60. The representative of the Government of France endorsed the position of the representative
of the Government of Cyprus. Terrorist acts alone did not create abandonment.
Abandonment always represented a unilateral act of the shipowner. Given that there was
no exception to the obligation of the shipowner to repatriate the seafarer (not even in cases
of war, terrorism, etc.), abandonment was always due to the failure of shipowners to fulfil
their repatriation obligation.

61. A representative of the Government of the United Kingdom stated that, according to his
knowledge, the representative of the P&I Clubs had provided valid information. Contrary
to the case of death or personal injury, in case of abandonment, there was no shipowner
and thus no fall-back position. He suggested deferring discussions and referring the subject
to a smaller group to find a viable solution.

62. The Seafarer spokesperson shared the views expressed by the representatives of the
Governments of France and Cyprus. In any event, the exclusion would only apply to a very
small percentage of abandonment cases, and insurance providers always undertook a prior
risk assessment. His group was unable to understand where exactly the problem lay and
continued to support paragraph 4.5 (“regardless of cause”). The position of the P&I Clubs
could and should not hinder the payment of seafarers in such cases.

63. The Shipowners’ group said they had sympathy for the views explained by the
Government of Cyprus. However, it was still essential to ensure that provision of insurance
was possible and that for the moment that had not been confirmed.

Paragraph 5 — Scope of financial security systems
[for abandoned seafarers]

64. The spokesperson for the Government group explained that the words “for abandoned
seafarers” had been added to the title to avoid any ambiguity.
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66.

67.

68.

69.

70.

71.

Paragraphs 5.1.3 and 5.1.4. The overwhelming majority of Governments (there was not
unanimity) found it difficult to understand why liability for wages was so problematic for
Shipowners and felt that the approach of the Seafarers was more compelling. Thus, the
proposed inclusion in paragraph 5.1.3 included not only contractual but also legal
entitlements and made specific reference to accrued wages. Paragraph 5.4 had been
deleted, since its main components had been incorporated into paragraph 5.1.3.

The Shipowner spokesperson expressed her disappointment with the government text. The
Government group had touched upon important issues that had been carefully drafted
together with the Seafarers. Initially, it had been foreseen that the shipowner should only
provide coverage for repatriation; now Governments had included liability for wages and
other contractual entitlements with minor or no limitation. If the proposed text were to be
adopted, this would represent a huge problem for the maritime industry. The proposal from
the Governments would constitute wider coverage than under the Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (No. 173), and the European Council
Directive.

The representative of the Government of Denmark stated that he could not share the
position of the overwhelming majority of Governments. His concern was that governments
would have to resolve the disputes between shipowners and seafarers, instead of litigation.
Wages should be covered in case of the shipowner’s insolvency.

The Seafarer spokesperson referred to the right of the seafarer to be paid regularly and in
full, in accordance with the employment agreement, as stipulated under Regulation 2.2 and
Standard A2.2(1) of the MLC, and to the right of the seafarer to file a complaint in case of
breach under Title 5 of the MLC. He did not see any reason why the seafarer should lose
those rights in case of abandonment, and stressed that after several months without wages,
hardly any seafarer could afford the cost to go to a tribunal. His group accepted, in a spirit
of compromise, the limitation to three or four months’ wages and supported point 5 in
principle and in substance.

The Shipowner spokesperson reiterated that her group could not support point 5 and
preferred the text as it was.

The representative of the Government of the United Kingdom strongly rejected the attempt
to exclude wages and contractual claims.

Paragraph 5.3. Drafting changes to this provision as well as deletion of the last part of the
sentence were noted without further discussion.

Paragraph 6 — Form of the financial security system

72.

73.

74.

Paragraph 6.2(b). The spokesperson for the Government group explained that
Governments did not agree with the Shipowners on the deletion of the provision and
preferred to keep the text as it was.

Paragraph 6.2(c) had been deleted since Governments felt that, if abandonment was to be
covered by the MLC, the concept could be dealt with in the MLC definitions. Otherwise,
the phrase “irrespective of nationality” was useful.

Under paragraph 5.1.4, most Governments were of the opinion that the guarantee should
be limited to a certain degree, and suggested a limit with regard to the duration of payment
(i.e. three to four months’ wages). It was hoped that this might also encourage seafarers to
request accrued wages much earlier.
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75.

76.

The Seafarer spokesperson supported paragraph 6 in principle and substance. He further
referred to paragraph 6 of document IMO/ILO/WGLCCS/8/2/7(Rev.1), according to which
workers did not pay for their own entitlements in wage guarantee institutions.

The Shipowner spokesperson noted that the joint ISF/ITF document did not contain any
limitation to three to four months’ wages. The text proposed by the Governments was
contrary to the relevant EU Directive and ILO Convention No. 173, according to which
benefits available should be levelled in accordance with the social objective. Her group
could not accept paragraph 6.

Paragraph 7 — Certificates

77.

78.

79.

80.

The spokesperson for the Government group explained that in addition to editorial
changes, paragraph 7.1 had been moved to paragraph 4. Paragraph 7.3.6 had been replaced
with wording that had been considered helpful for the seafarer; the initial content of
paragraph 7.3.6 had been captured under paragraph 7.3.5. As for paragraph 7.2,
clarification was requested from the IMO Secretariat as to how to address the circumstance
in which a certificate lapses or is withdrawn. Paragraph 7.4 had not been considered
necessary. Paragraph 8 had been moved to paragraph 4.5.

The Seafarer spokesperson supported paragraph 7 in principle and substance.

The secretary of the Shipowners’ group, too, agreed on all subsections of paragraph 7.
Concerning paragraph 7.3.6, she highlighted that the term “persons or entity”” might not be
a natural person but a call centre and that for some shipowners it might not be possible to
name one person only.

The spokesperson for the Government group explained that this issue had been raised by
the Governments during their discussions and that “person” referred to a “corporate
person” rather than a “natural person”. Further, he was certain that a textual clarification
could be made, if believed to be helpful.

Paragraph 8

81.

The Chairperson remarked that this provision was already dealt with under paragraph 4.

Death and personal injury

82.

Following a meeting of the Government group, a Government spokesperson stated that the
Government group was divided on how to regulate financial security in case of personal
injury and death of seafarers. Some Governments felt that there was no need to amend the
MLC or adopt a separate instrument. Some of them were prepared to go along if there was
a majority in support. In that case they felt that the social partners should reach an
agreement on the issues involved before they could usefully consider mandatory texts.
Some other Governments felt that there were gaps in the MLC which could be addressed
through a revision of the shipowners’ liability provisions, arguing that public authorities
could regulate more easily shipowners’ liability than contractual claims which should be
settled between private parties. Some Governments underlined that they had problems in
dealing with contractual claims and that they would prefer to regulate shipowners’ liability
only. Some Governments stressed that the existing MLC text did not contain the functional
criteria, including compulsory insurance, direct access to the insurer, insurance certificates
and prior notification of withdrawal of cover, and therefore needed to be improved. Several
Governments underlined their objection to the exclusion clause (paragraph 2.6(d)) and the
absence of the right of appeal (paragraph 2.2) proposed in the ISF paper. A small group of
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Government representatives drafted a set of preliminary ideas drawn from the submissions
of the ISF and the ITF (see Appendix II).

The Shipowner spokesperson introduced documents IMO/ILO/WGLCCS/8/2/4 and 8/2/5.
She focused on the proposed amendments to the MLC with a new paragraph in A4.2.2,
quoted the change and stressed the importance of measuring the existence, the validity and
the correct amount of a claim. She referred to the additional new paragraph A4.2.6(d) to
exclude injury, sickness, etc. She mentioned that it would be useful to consult the IMO
Legal Committee on these changes and also on the new paragraphs A4.2.9 and A4.2.10.
She then introduced document IMO/ILO/WGLCCS/8/2/5, which was to provide the
possibility to make ad hoc payments before a final assessment of the claim’s validity. It
was also important to state the conditions for payment and prevailing disagreement about
the correct sum.

The Seafarer spokesperson agreed that the issue should be included in the relevant sections
of the MLC. He referred to document IMO/ILO/WGLCCS/8/2/4 in rejecting the proposed
new paragraph A4.2.2, as the text was not clear and nor was it solving the issue at stake.
He pointed out that there was a need for prompt payment and there should be no delay in
waiting for a court decision. He rejected the proposed new paragraph A4.2.6(d) and
stressed that there was a duty of care by the shipowner. Such kinds of exclusions could not
be accepted. On A4.2.9 and A4.2.10 he asked to put this in the existing MLC paragraph.

The Seafarer spokesperson finally expressed that he was not in agreement with the
guidelines proposals, because binding instruments were needed and should be therefore in
Code A of the MLC. He recalled that the model release form already existed and he could
not agree with the one that was now proposed. The proposal opened opportunity to
question the validity of the claim and gave flexibility where he was talking about
contractual claims based on a collective agreement. He then introduced ITF document
IMO/ILO/WGLCCS/8/2/6 and pointed out that the main issue was that claims should be in
the mandatory part of the MLC and therefore had to be placed in Code A.

In response to the Seafarers” comments on the ISF documents, the Shipowner
spokesperson noted that in cases of injury it took time to assess the injury and the amount
to be paid. This was reflected in the proposed model release form in order to offer the
opportunity to pay part of the amount but not the full amount. She mentioned that the
proposed model receipt was based on the fact that shipowners wanted to settle the matter
speedily in case of injury, but with the payment did not want to recognize any entitlement
to the claim and any later responsibility.

With reference to the revised document concerning personal injury and death submitted by
the ITF (IMO/ILO/WGLCCS/8/2/6), the Shipowner spokesperson further noted that the
proposed text of Standard A4.2.1(1)(a), namely the definition of “personal injury”, went
way beyond the text of the MLC. The responsibility and liability of the shipowner under
the proposed definition was much wider than that provided for in the MLC. Such a wide
shipowner liability would make insurance more costly and difficult to find.

The secretary of the Shipowners’ group once more drew attention to the fact that, if the
issue at stake was to be regulated within the framework of the MLC, fishing industry
coverage would have to be discussed separately.

The representative of the P&I Clubs informed on developments that had taken place since
the last meeting. The P&I Clubs had agreed to change two rules concerning valid seafarer
claims for death, injury and illness. Firstly, the “pay to be paid rule” would no longer be
followed, and, secondly, the retrospective cancellation for cover in relation to claims
would be prohibited as of 2009.
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The Seafarer spokesperson acknowledged that the MLC was achieved through good
tripartism. On the issue of crew claims the Seafarers were willing to compromise but a
facilitation process was necessary. One stumbling block to a solution of the issue was the
exclusions in the paper presented by the Shipowners. There, injury or death caused by
terrorism as well as natural occurrences were excluded from compensation. It was not
acceptable for the Seafarers to have such exclusions and compensation should be provided
under any circumstances. The second stumbling block was the absence of the possibility to
appeal.

The Shipowner spokesperson said “exclusions” were essential. She stated that the problem
was not only liability, but obtaining financial security; she asked for expertise from the
Governments.

The Chairperson, having considered the positions of the social partners, recorded the
willingness of several Governments to work on solving the issues identified. After some
discussions, it was decided that a small drafting group composed of Government
representatives would revise the documents submitted by the social partners and compile a
text identifying elements which might be part of a future mandatory solution.

The representative of the International Group of P&I Clubs explained that the policy
decision on the change of two of the Club’s rules would become effective on 20 February
2009. The “pay-to-be-paid” rule required the shipowner to first pay a claim and then to
recover it from a P&I Club. This rule and the rule concerning retrospective withdrawal
coverage for the non-payment of premium would not be taken against members in relation
to valid crew claims for death and personal injury brought by seafarers or their dependants,
which are notified to Clubs after the commencement of the rule change. It would not apply
to existing claims. Such claims would be subject to any limits that P&I Clubs provide for
such risks, which currently amounted to US$2 billion for passengers and US$3 billion for
passengers and crew combined. The tonnage covered by the 13 Clubs amounted to 90 per
cent of the world’s ocean-going tonnage.

Representatives of the IMO and of the Office welcomed this important development. Their
sentiments were shared by the Seafarer spokesperson, who expressed satisfaction with this
development which would bring benefits to the industry as a whole.

The Seafarer spokesperson wished to obtain the Governments’ reassurance of their
commitment to devising a mandatory instrument on the issue. Due to the progress made in
regard to abandonment, the discussion of that item could be postponed until a common
basis had been found on how to proceed with personal injury and death.

The Seafarer spokesperson underlined that the importance the Seafarers attributed to such
a mandatory instrument was shown in the fact that they would accept nearly any solution.
Thus, an instrument under the IMO based on paper IMO/ILO/WGLCCS/8/2/2 would also
be feasible. However, denying the need, as some Governments did, to create an instrument
since the MLC would also cover questions of personal injury and death would be
unacceptable for the Seafarers. Therefore, he asked the Governments to prepare a paper
which could be similar to the “Preliminary ideas on text on provision of financial security
in case of personal injury and death of seafarers prepared by the informal working group of
the Government group” paper. This paper could be refined through electronic exchanges
after the close of this Eighth Session.

The Shipowner spokesperson explained that the Governments’ non-acceptance of their
own paper would imply that even more caution had to be exercised. One of the most
controversial items remained the question of insurance so, only after solving this problem,
could a solution be found. She stated that the Shipowners could not agree to the Seafarers’
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proposal of a paper based on the Governments’ “Preliminary ideas” referred to in the
previous paragraph.

The representative of the Government of the United States expressed his country’s
continued support for a mandatory solution to the issues before the Working Group.

The representative of the Government of the Philippines aligned himself with the position
of the Government of the United States. The significant progress made in regard to
abandonment was due to the social partners’ presentation of a common paper. The same
should be pursued for the issue of personal injury and death, as mandatory instruments had
to be developed for both questions.

The representative of the Government of the United Kingdom also acknowledged the
relevance of both issues. He therefore requested the social partners to recognize both
practical and policy issues. The mandatory instruments had to be practically feasible. To
reach this outcome, investing more time in discussions was reasonable.

The representative of the Government of Cyprus also supported the development of
mandatory texts. Both issues had to be treated as a single package by the same procedure
and should not be dealt with separately.

The representative of the Government of Denmark did not see a compelling need to
develop mandatory instruments as these issues were already covered by the MLC. As the
social partners had nevertheless requested such development, his country would support
that the work continue with the aim of developing commonly accepted mandatory
instruments.

The representative of the Government of the Republic of Korea saw gaps between the
MLC and the IMO/ILO Guidelines. He supported the development of a mandatory
instrument for both issues.

The representative of the Government of Ghana stated his country’s commitment to
solving both issues. He requested the social partners to demonstrate the same commitment
and to identify common ground.

The representative of the Government of the Bahamas felt that tripartite cooperation was
crucial to solving this problem as was seen during the deliberations of the MLC. A solution
could only be found once the social partners agreed. For him, abandonment and personal
injury and death should be dealt with through the MLC’s tacit amendment procedure after
that Convention had entered into force.

The representative of the Government of Greece welcomed the significant progress made
on abandonment. The discussion of personal injury and death had to continue to come up
with a mandatory instrument.

The representative of the Government of Norway acknowledged that, while progress has
been made in regard to abandonment, the need for a mandatory instrument for personal
injury was not compelling. His country would, however support the development of a
mandatory instrument for personal injury and death. The “Preliminary ideas” paper had
good points and was helpful but did not answer all questions.

The representative of the Government of France also endorsed the “Preliminary ideas”
paper and found the development of a mandatory instrument for the question of personal
injury and death necessary. She stated that the ILO/IMO Guidelines were a suitable basis
for this work.
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The Shipowner spokesperson stated that the Working Group was apparently trapped in a
catch-22 situation. The social partners had only been asked to elaborate on the issue of
abandonment but not personal injury and death. However, the issue of personal injury and
death was also discussed, but the social partners’ positions proved to be quite divergent. At
this point, the mediator role of the Governments was needed for guidance.

The Seafarer spokesperson was on the one hand aware that non-agreement among the
social partners in regard to personal injury and death would hinder the adoption of an
instrument through the ILO machinery as the disagreement of one part would amount to a
de facto veto. Nevertheless, he suggested that tripartism did not mean a permanent
agreement of the social partners. Agreement of all ILO constituents, which brought about
the MLC, was an exception and was due, inter alia, to the high level of expertise of all the
actors. He identified two problematic areas for finding solutions to develop a mandatory
instrument for the issue of personal injury and death. The first problem for the seafarers
arose from incorporating the possibility of exclusions in such an instrument. Excluding
force majeure and piracy was unacceptable for the Seafarers. In their opinion, the
shipowner was liable for all those events. It was his duty to obtain adequate insurance
cover. The second fundamental problem was seen in the barring of any appeal and
delaying the payment of compensation. He also emphasized the Seafarers’ need for
guidance in this regard.

The Shipowner spokesperson stressed that the question of “exclusion” was the problematic
item. It was, however, the question of “financial security” which is distinct from
“insurance” that proved to be controversial among the social partners. The Shipowners
therefore hoped for the experts of the Government in the area of financial security to guide
the social partners.

The way forward

112.

The representative of the Government of the United States, speaking on behalf of the
Government group, reported on the discussions held in that group with regard to the way
forward for the Joint Working Group and its future terms of reference. He stated that there
had been unanimous support in principle for a ninth meeting with certain qualifications in
order to provide some reasonable assurance of success. There should be a sufficient
interval between the Eighth and Ninth Sessions: documents for the meeting to be received
in advance and on time and there should be reasonable opportunity for intersessional work.
The social partners needed to make every effort to bridge existing differences. Joint
documents would have to be provided by the social partners with areas of disagreements
identified. The first day of the Ninth Session should be devoted to a meeting of the
Government group. Governments were committed to work intersessionally, including to
help resolve remaining insurance aspects. A clearer mandate is needed from the IMO
Legal Committee and the ILO Governing Body and the Governments provided draft
revised terms of reference for the social partners to consider. The Governments also
considered the issue of exclusions within the financial security scheme. They did not
support exclusions regarding abandonment and urged the social partners to continue to
explore new alternatives within the commercial insurance markets. However, they were
prepared to consider the issue in greater detail regarding death and personal injury and
remain open to options, with commitment for intersessional cooperation. They requested
that the Joint Secretariat prepare papers on the following: the historical background,
consolidating the intersessional assessment of the insurance market, particularly to include
viability with regard to death and injury, and also draft instrument or instruments for the
meeting with appropriate commentaries.
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The Working Group considered these proposals presented by the Governments in an
informal document, which summarized their discussions and formally endorsed them.

The secretary of the Shipowners’ group, recalling her remarks from the day before (23 July
2008) pointed out that the social partners also needed guidance from the Governments.

A representative of the Office replied that the social partners should have intersessional
meetings in which the social partners should make best efforts to bridge existing
differences, to which the social partners agreed. The Governments should set up a
correspondence group which could provide input to guide these meetings.

The IMO representative reminded the Working Group of the rules concerning the
submission of papers: six weeks for papers of six pages or less, and at least eight weeks for
papers of more than six pages.

The representative of the United States, speaking on behalf of the Government group
pointed out that his group remained committed to work intersessionally and to coordinate
internally and with the Joint Secretariat to help resolve the most critical remaining aspect —
the aspect of insurance. Concerning exclusions within the financial security scheme, he
recalled their opposition to exclusions regarding abandonment and urged the social
partners to continue to explore new alternatives within the commercial insurance markets.

The Working Group also discussed the proposal by the secretary of the Shipowners’ group
that the commercial insurance market also had to include other forms of financial security,
e.g. public funds. It concluded that the social partners would continue to explore new
alternatives within the commercial insurance markets and other forms of financial security.

With regard to personal injury and death, the representative of the United States, speaking
on behalf of the Government group, explained that his group was prepared to consider the
issue of exclusions in greater detail and remain open to options with commitment for
intersessional cooperation. His group was of the opinion that the exclusion of liability had
never been considered as an item in the terms of reference proposed in the Sixth Session of
the Working Group (Annex 1 to document IMO/ILO/WGLCCS/6/6). The Government
group also proposed a reformulation of the fourth paragraph of the terms of reference
which was recommended by the Sixth Session to read as follows: “4. It should complete
the discussions and agree on principles to facilitate the drafting of mandatory provisions
for inclusion in an appropriate instrument or instruments.”

A representative of the Office pointed out that personal injury and death would not relate
to the liability of shipowners since the MLC already covered this issue in its
Regulation 4.2 and the related Code. The only question at stake concerned financial
security.

The secretary of the Shipowners’ group requested clarification if this would mean that the
topic of personal injury and death would have to be dealt with under the MLC and that the
language of this Convention would draw the limits of the discussion.

A representative of the Office replied that this depended on the decision on the location of
this instrument. First, clarity in regard to the content was needed. She outlined that the
shipowner’s liability provisions of the MLC covered personal injury and death and
sickness. She highlighted the fact that insurance was independent of liability. Further, the
MLC outlined the basis of financial security without, however, providing further details.

Closing the discussion on funding between the social partners, the Shipowner
spokesperson explained that the issue at stake was not the question of the source of the
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124.

funds but rather their administration, as the State or the social partners could be charged
with this.

The Working Group requested the Joint Secretariat’s assistance by providing the Working
Group with papers on the historical background of the developments since the first meeting
on the consolidation of the intersessional assessment of the insurance market, particularly
to include viability in regard to death and injury. It further requested the Joint Secretariat to
produce a draft instrument or instruments for the Ninth Session with appropriate
commentaries.

Adoption of draft terms of reference

125. As a consequence of these discussions, the Working Group agreed on the need for a clearer

mandate for its future work and approved the following new draft terms of reference:

Revised terms of reference for further work of the Joint IMO/ILO Ad Hoc Expert Working
Group on Liability and Compensation Regarding Claims for Death, Personal Injury and
Abandonment of Seafarers

1. The Joint IMO/ILO Ad Hoc Expert Working Group should continue with its
examination of the issue of financial security for crew members/seafarers and their dependants
with regard to compensation in cases of personal injury, death and abandonment.

2. In so doing the Joint Working Group should take account of relevant IMO and ILO
instruments, including those currently under review or likely to be adopted in the near future.

3. It should continue the monitoring of the problem of abandonment of crew
members/seafarers taking into account all relevant information including technical solutions
available for financial security.

4. It should complete the discussions and agree on principles to facilitate the drafting of
mandatory provisions for inclusion in an appropriate instrument or instruments.

5. At the next session it should make appropriate recommendations to the IMO Legal
Committee and the ILO Governing Body.
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Appendix |

Government recommendations resulting

from group consultations

(Proposals by Governments are underlined; comments by
Governments are in parentheses)

Provision of financial security in case of
abandonment of seafarers

[The provisions in this instrument are not intended to be exclusive or to prejudice any other
available rights, claims or remedies.]

1.3 [May also apply to fishing vessels engaged in international voyages.]
To be discussed with fishing vessel owners at meeting in July.

(Governments recognize the vulnerability of fishers and the need to provide for protection for
them. Because of particularities of the industry, however (for example, profit-sharing wage system),
Governments suggest, for the time being, to leave fishers out of the present instrument. Should the
instrument take the form of a stand-alone instrument, the issue would require further discussion. In
the case that an MLC-amendment is envisaged, fishers would not be covered, since excluded under

MLC. In that case, the subject might be dealt with under the Work in Fishing Convention, 2007
(No. 188).)

2. Definitions

2.1. Shipowner dependent on where this goes we can accept either definition as in A930 or
MLC.

(Either definition is acceptable to Governments.)

2.2. Seafarer dependent on where this goes we can accept either definition as in A930 or
MLC.

(Amend to include the phrase “irrespective of nationality”. See deletion of 6.2(c).)

2.3. Abandonment means a shipowner’s unilateral severance of ties with a seafarer or the
shipowner’s failure to provide or arrange for the necessary maintenance and support of a seafarer.

US proposal from last meeting:
(In the time available it was not possible to arrive at a generally accepted definition. There was

a strong opinion, however, that the text for this definition in a mandatory instrument should be
based on previously agreed wording (e.g. Guidelines text or the US proposal).)

2.4. Definition of ship [Import definition from MLC]

3. Scope of application

3.1. Each Member shall ensure compliance in respect of all seagoing ships flying its flag. (If
in MLC redundant because covered in Articles).
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3.2. This standard does not apply to any warship, naval auxiliary or other ship owned or
operated by a State and used, for the time being, only on government non-commercial service,
unless that State decides otherwise. (If in MLC redundant because covered in Articles).

(Policy questions for discussion: Tonnage/domestic/international voyage/etc.)

4. Responsibilities

[4.1. Each Member shall ensure that a financial security system required by this instrument is
in place for ships which fly its flag.] (Paragraph 3 in its final form needs to be taken into

consideration)

[4.2. Each Member shall implement its responsibilities under this instrument in such a way as

to_ensure that the ships that fly the flag of any State that has not ratified this instrument do not
receive more favourable treatment than the ships that fly the flag of any State that has ratified it.]

4.3. Each Member shall ensure that in the event of abandonment the financial security system
shall come into effect.

[4.4. (from 7.1) Each Member shall provide a certificate for each seagoing ship which flies its
flag engaged on an international voyage verifying the existence of a financial security system in the
event of abandonment of seafarers. It shall be posted in a prominent position in the seafarers’

accommodation.

4.5 (from 8) Each Member shall ensure that the financial security provisions are complied
with for seafarers on ships which fly its flag in the event of abandonment, regardless of cause.]

(ISF position to also consider third parties).

5. Scope of financial security systems [for abandoned seafarers]

5.1. The financial security system shall provide for:

5.1.1. The expenses of the repatriation of the seafarer, which are to be met without costs to
the seafarer;

5.1.2. The maintenance of the seafarer from the time of abandonment to the time of arrival at
the place of repatriation;

5.1.3. [the payment to the seafarer of all outstanding legal and contractual entitlements,
remuneration including accrued wages.-and-contractual Entilements:and|

(Overwhelming majority only)
ITF position of principle

Not to be included at all — ISF position of principle
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[5.1.4. The financial security system shall provide for not less than [three][four] months for
accrued wages. There shall, however, be no such limitation for other outstanding legal and
contractual entitlements.]

(Overwhelming majority only)

5.2. The financial security system shall provide for repatriation of the seafarer by appropriate
and expeditious means, normally by air, and including provision for food and accommodation of the
seafarer from leaving the ship until arrival at the place of repatriation, necessary medical care,
passage and transport of personal effects and any other reasonable costs or charges arising from the
abandonment.

5.3. The maintenance of seafarers while abandoned sheuld shall include: adequate food,
clothing, accommodation, necessary medical care and other reasonable costs or charges arising from

the abandonment-reasenable-eosts-orcharges-arisingfrom-the-abandenment.

(incorporated in 5.1.3)

ITF position of principle. ISF position of principle to delete.

6. Form of the financial security system

6.1. The financial security system may be in the form of, inter alia, social security schemes,
insurance, a national fund, or other forms of financial security.

6.2. The financial security system in addition to the provisions of paragraph 5 shall provide
the following:

(a) aright of direct access by the seafarer to the financial security system;

(b) [sufficient coverage in respect of the elements of abandonment contained in this standard
instrument;-and. |

ITF position of principle. ISF position to delete related to limitation clause above.

7. Certificates

7.3. As a minimum, the certificate required by this instrument shall include:

7.3.1. Name of the ship;
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7.3.2. Port of registry of the ship;
7.3.3. Call sign of the ship;
7.3.4. IMO number of the ship;

7.3.5. Name and address of the provider of the financial security;

7.3.6. Place-ofbusiness-of-the providerofthe-finaneial seeurity; contact details of the persons
or entity responsible for handling claims.

7.3.7. Name of the shipowner;

7.3.8. The period of validity of the financial security; and

7.3.9. An attestation that the financial security meets the requirements of this standard.

[7.2. Where more than one certificate is required to cover all seafarers on board a ship, all
such certificates should shall be posted.] (IMO Secretariat to examine existing instruments that may

provide language to address the circumstance in which a certificate is withdrawn or otherwise
lapses

f7.4. A copy of the certificate shall be provided when required to the Port State. fer—the

(ISF position to review where this is placed if necessary, and also to see deletion of
reference to payment of outstanding remuneration)

8- (Moved to 4.5) i i isi

(ISF position to also consider third parties).
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Appendix Il

Preliminary ideas on text on provision of financial
security in case of personal injury and death of
seafarers prepared by informal working group of the
Government group (22 July 2008)

1.

2.

Regulation 4.2 — Shipowners’ liability

Purpose: To ensure that seafarers are protected from the financial consequences of sickness,
injury or death occurring in connection with their employment.

1. Each Member shall ensure that measures, in accordance with the Code, are in place on
ships that fly its flag to provide seafarers employed on the ships with a right to material assistance
and support from the shipowner with respect to the financial consequences of sickness, injury or
death occurring while they are serving under a seafarers’ employment agreement or arising from
their employment under such agreement.

2. This Regulation does not affect any other legal remedies that a seafarer may seek.

Standard A4.2 — Shipowners’ liability

1. Each Member shall adopt laws and regulations requiring that shipowners of ships that fly
its flag are responsible for health protection and medical care of all seafarers working on board the
ships in accordance with the following minimum standards:

(a) shipowners shall be liable to bear the costs for seafarers working on their ships in respect of
sickness and injury of the seafarers occurring between the date of commencing duty and the
date upon which they are deemed duly repatriated, or arising from their employment between
those dates;

(b) [shipowners shall provide financial security to assure compensation in the event of death or
long-term disability of seafarers due to an occupational injury, illness or hazard, as set out in
national law, the seafarers’ employment agreement or collective agreement];

(c) shipowners shall be liable to defray the expense of medical care, including medical treatment
and the supply of the necessary medicines and therapeutic appliances, and board and lodging
away from home until the sick or injured seafarer has recovered, or until the sickness or
incapacity has been declared of a permanent character; and

(d) shipowners shall be liable to pay the cost of burial expenses in the case of death occurring on
board or ashore during the period of engagement.

2. Subject to the liabilities established in Standard A4.2.1, payment of compensation shall be
made promptly and in full. No party shall exert pressure on any other party to accept a payment.
Where the extent of the personal injury is not yet fully established, the shipowner shall, at a
minimum, make an interim payment to the seafarer so as to avoid undue hardship.

2bis. Without prejudice to each Member’s national laws and regulations, the parties to the
payment of a contractual claim may use the model receipt and release form of the IMO Assembly
Resolution A.931(22) on claims for personal injury to or death of seafarers adopted on
29 November 2001.

3. National laws or regulations may limit the liability of the shipowner to defray the expense
of medical care and board and lodging to a period which shall not be less than 16 weeks from the
day of the injury or the commencement of the sickness.
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3.

4. Where the sickness or injury results in incapacity for work, the shipowner shall be liable:

(a) to pay full wages as long as the sick or injured seafarers remain on board or until the seafarers
have been repatriated in accordance with this Convention; and

(b) to pay wages in whole or in part as prescribed by national laws or regulations or as provided
for in collective agreements from the time when the seafarers are repatriated or landed until
their recovery or, if earlier, until they are entitled to cash benefits under the legislation of the
Member concerned.

5. National laws or regulations may limit the liability of the shipowner to pay wages in whole

or in part in respect of a seafarer no longer on board to a period which shall not be less than 16

weeks from the day of the injury or the commencement of the sickness.

6. National laws or regulations may exclude the shipowner from liability in respect of:

(a) injury incurred otherwise than in the service of the ship;

(b) injury or sickness due to the wilful misconduct of the sick, injured or deceased, seafarer; and

(c) sickness or infirmity intentionally concealed when the engagement is entered into.

7. National laws or regulations may exempt the shipowner from liability to defray the expense
of medical care and board and lodging and burial expenses in so far as such liability is assumed by

the public authorities.

8. Shipowners or their representatives shall take measures for safeguarding property left on
board by sick, injured or deceased seafarers and for returning it to them or to their next of kin.

9. Shipowners shall display on board a certificate or certificates issued by the provider or
providers of financial security, which shall be displayed in a prominent position in the seafarers’

accommodation.

10. Each Member shall ensure that it has fair and effective procedures for the settlement of
disputes.

[11.] The insurance shall provide for the payment of all claims arising during the period for
which the certificate is valid.

Note A: The compulsory insurance provisions require further consideration (e.g., direct action,
the issuance of certificates and their expiry or cancellation or surrender).

Note B: The Working Group is invited to consider the appropriateness of time bar provisions.

Note C: The informal group did not consider whether it was appropriate to consider this text in
the context of the MLC or whether it would be a free-standing instrument.

Guideline B4.2 — Shipowners’ liability
Guideline B4.2.1 — Shipowners’ liability

1. The payment of full wages required by Standard A4.2, paragraph 4(a), may be exclusive of
bonuses.

2. National laws or regulations may provide that a shipowner shall cease to be liable to bear
the costs of a sick or injured seafarer from the time at which that seafarer can claim medical benefits
under a scheme of compulsory sickness insurance, compulsory accident insurance or workers’
compensation for accidents.

3. National laws or regulations may provide that burial expenses paid by the shipowner shall
be reimbursed by an insurance institution in cases in which funeral benefit is payable in respect of
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the deceased seafarer under laws or regulations relating to social insurance or workers’
compensation.

4. The seafarer should receive prior notification from the shipowner if the financial security

applicable to the ship is to be cancelled and be notified immediately if it is not to be renewed.

5. The parties to the payment of a contractual claim may use the model receipt and release

form attached as an appendix to this Convention.

4. Guideline B4.2.2 — Certificates

(a)
(b)
(©)
(d)
(e)
()
(2
(h)
(i)

1. As a minimum, the certificate required by Standard A4.2, paragraph 9, should include:
name of the ship;

port of registry of the ship;

call sign of the ship;

IMO number of the ship;

name of the provider of the financial security;

place of business of the provider of the financial security;

name of the shipowner;

period of validity of the financial security; and

an attestation from the provider of the financial security that the provision meets the
requirements of Standard A4.2.
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