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been amended and now refers to “major systemic constraints (e.g. inadequate access to
credit, contracting practices, etc.) inhibiting the private sector’s capacity to access the
procurement market”, while the reference to labour standards has been removed.
Moreover, Pillar I — Legislative and regulatory framework, Indicator 2 — Existence of
implementing regulations and documentation, sub-indicator 2(b) — Model tender
documents for goods, works, and services, contains the following elaboration:

Model documents of good quality promote competition and increase confidence in the
system. Potential contractors or suppliers are more willing to participate when they are familiar
with the documents and their interpretation. Model documents should contain the basic required
clauses that will be incorporated into contracts in order to enable the participants to value the
cost and risk of mandatory clauses when performing a contract for the government. If model
documents are not available, there should be, as a minimum, a set of standard and mandatory
clauses and templates that will help in the formulation of the tender documents. *

Subsection C.  Regional organizations

235. Intergovernmental organizations of regional integration today play an important
role in public procurement, either by establishing standards for procurement among their
members, or by recommending to their members standard forms for public contracts.
These mechanisms have the potential to influence the application of the principles of
Convention No. 94 by ILO member States.

C.1. European Union (EU)

236. The Committee notes information provided by EU Member States stating their
views on the compatibility of Convention No. 94 with European law. The Government
of the United Kingdom reported that with respect to requirements in the selection or
award criteria or contract conditions, the inclusion of non-relevant matters are likely to
contravene the EU rules and that in including labour clauses the contracting authority
runs the risk of contravening EU rules. The Government of Sweden reported that in 2004
a Public Procurement Committee was tasked to investigate how the EU directives on
public procurement should be transposed into Swedish law. The Public Procurement
Committee reached the conclusion that it was uncertain if the obligations under ILO
Convention No. 94 were compatible with the procurement directives and other EU law.
The Committee has had the occasion to note that in at least one European country
developments in connection with the transposition of the relevant EU directives into
national law appear to have had the effect of moving legislation away from including an
obligation for labour clauses as required by the Convention. °> Other European countries
made no specific mention of EU law in their reports, ® while others did make reference
but raised no concerns about its relation to implementation of the Convention. ¢’

237. With a view to opening up public procurement contracting to competition and
ensuring more efficient operation, the EU has adopted directives that regulate the details
of public contract bidding and award procedures. These consist of two principal
directives, both adopted in 2004. The first, Directive 2004/17/EC, coordinates the
procurement procedures of entities operating in the water, energy, transport and postal
services sectors. The second, Directive 2004/18/EC, governs procedures for the award of

5 ibid., p. 16.
85 See the direct request addressed to Finland in 2006.
66 Cyprus, Czech Republic, Estonia, Germany, Greece, Hungary, Lithuania, Poland and Romania.

87 Jtaly, Latvia and Portugal.
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public works, supply and service contracts in those sectors not covered by Directive
2004/17/EC. To implement these directives, the Commission of the European
Communities adopted Commission Regulation (EC) No. 1564/2005 of 7 September
2005 to establish standard forms for the publication of notices. Both directives are based
on European Court of Justice case law, in particular as regards award criteria, which
clarified the possibilities for contracting entities to meet the needs of the public
concerned, including in the area of environmental and social protection. Both directives
include provisions concerning employment protection, working conditions and social
issue considerations without however requiring or even mentioning labour clauses in
public contracts as envisaged by the Convention.

238. The EU had several other directives dealing with public procurement prior to the
adoption of Directives 2004/17/EC and 2004/18/EC.* None contained specific
provision on the pursuit of social policy goals within the framework of public
procurement procedures. As a result, several cases involving the use of social policy
considerations in procurement decisions were brought before the European Court of
Justice under these earlier directives. " In this context, the European Commission issued
a Green Paper in 1996 "' and an interpretative communication on the Community law
applicable to public procurement and the possibility for integrating social considerations
into public procurement in October 2001. "> The interpretative communication observed,
among other things, that in determining the working conditions applicable to work done
in execution of a public contract, a distinction must be made between situations of a
cross-border nature and other, purely national, situations. In the latter case, “the
contracting authorities, tenderers and contractors must comply, as a minimum standard,
with all obligations relating to employment protection conditions and working conditions,

88 Coverage thresholds are set in these directives. In certain EU Member States, only approximately 10 per cent
of procurement contracts is said to fall above these thresholds. EC: press release IP/06/1053, Public procurement:
Commission issues guidance on how to award low-value contracts fairly, 24 July 2006. This lacuna is the result
of European law principles that limit standard setting only to contract awards that have a sufficient connection
with the functioning of the internal market. See Commission interpretative communication on the community law
applicable to contract awards not or not fully subject to the provisions of the Public Procurement Directive
(2006/C 179/02), 1 August 2006, which advises on national obligations with respect to contracts not covered by
the 2004 directives. This non-binding interpretative communication does not have sufficient connection with
matters dealt with in this survey to warrant further consideration.

% Directive 93/36/EEC on public supply contract, Directive 93/37/EEC on public works contracts,
Directive 92/50/EEC on service contracts, all as amended by Council Directive 97/52/EEC of 13 Oct. 1997; and
Directive 93/38/EEC on procurement in the water, energy, transport and telecommunications sectors, as amended
by Council Directive 98/4/EC of 16 February 1998. Remedies were dealt with by Directive 89/665/EEC (supply
and works contracts) and Directive 92/13/EEC (water, energy, transport and telecommunications sectors). For a
comparative analysis of ILO and European standards on procurement, see K. Kriiger, R. Nielsen, N. Bruun:
European public contracts in a labour law perspective (Copenhagen, DJOF Publishing, 1998), pp. 207-247.

™ For detailed discussion of these cases, see C. McCrudden: “Social policy issues in public procurement: A legal
overview”, in S. Arrowsmith and A. Davies (eds): Public procurement: Global revolution (London, Kluwer Law
International, 1998), pp. 219-239.

"' EC: Green Paper, Public procurement in the European Union: Exploring the way forward, 27 Nov. 1996. The
Green Paper includes a section on “Procurement and social aspects” paragraph 5.39 of which contains one of the
very rare direct references in EU documentation to the principle set out in Convention No. 94: “Contracting
authorities and contracting entities may be called upon to implement various aspects of social policy when
awarding their contracts, as public procurement is a tool that can be used to influence significantly the behaviour
of economic operators. As examples of the pursuit of social policy objectives, one can mention legal obligations
relating to employment protection and working conditions binding in the locality where a works contract is being
performed.”

2 COM(2001) 566 final.
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including those derived from collective and individual rights, that arise from applicable
labour legislation, case law and/or collective agreements, provided that they are
compatible with Community legislation and the rules and general principles of
Community law, and in particular the principles of equal treatment and non-
discrimination”. In ‘“cross-border” situations, requirements justified by “overriding
reasons in the general interest that are in force in the host country ... must, among others,
be complied with by service providers, in the respect of the principle of equal treatment”.
Importantly with respect to the requirements of Convention No. 94, the Commission also
concluded that “in both situations, provisions more favourable to workers, may, however,
also be applied (and must be complied with), provided that they are compatible with
Community law”.

239. As noted, both 2004 directives are based on case-law clarifications of the
possibilities for contracting entities meeting needs of the public in social areas. This is
done in several ways. First, both directives provide that “the laws, regulations and
collective agreements, at both national and Community level, which are in force in the
areas of employment conditions and safety at work apply during the performance of a
contra7cst, provided that such rules, and their application, comply with Community
law”.

240. Both directives also contain provisions relating to taxes, environmental protection,
employment protection provisions and working conditions. Under these provisions,
States may oblige their contracting authorities to set out in contract documentation where
tenderers may obtain information on obligations relating to “[employment] protection
and to the working conditions which are in force in the ... State, region or locality in
which the [works are to be carried out or] services are to be provided and which shall be
applicable to the works carried out on site or to the services provided during the
performance of the contract”. * If this requirement is imposed on contracting authorities,
they “shall request the tenderers ... in the contract award procedure to indicate that they
have taken account, when drawing up their tender, of the obligations relating to
employment protection provisions and the working conditions which are in force in the
place where the [works are to be carried out or the] service is to be provided”. ™

241. Furthermore, the directives provide that where tenders appear to be abnormally low,
the contracting authority “shall, before rejecting those tenders, request details of the
constituent elements of the tender which it considers relevant”, and “those details may
relate in particular to ... compliance with the provisions relating to employment
protection and working conditions in force at the place where the work, service or supply
is to be performed”. 7

3 Directive 2004/17/EC, 45th recital of the preamble; and Directive 2004/18/EC, 34th recital of the preamble.
™ Directive 2004/17/EC, art. 39(1) and Directive 2004/18/EC, art. 27(1).

5 Directive 2004/17/EC, art. 39(2) and Directive 2004/18/EC, art. 27(2).

" Directive 2004/17/EC, art. 57(1)(d) and Directive 2004/18/EC, art. 55(1)(d).
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Box 3
General administrative specifications of a social nature in public contracts,
adopted by the local government of Seville (Spain) on 24 May 2007

On 24 May 2007, the city of Seville adopted general administrative specifications of
a social nature applicable to public contracts for construction works and services of a
value exceeding 150,000 euros and of an estimated duration exceeding nine months. A
first draft had received a negative opinion of the Permanent Commission of the
Andalusia Consultative Council (opinion No. 453/2006 of 3 October 2006) because it
introduced, among the selection criteria, social criteria which were not related to the
subject of the contract and might therefore be considered contrary to the applicable EU
directives. The municipal authorities therefore modified the draft putting the emphasis on
the introduction of social considerations as conditions for the execution of the contract
(and no longer as conditions for the selection of the tender) as follows:

— General obligations: (i) compliance with labour standards set out in applicable
collective agreements, either at the sector or enterprise level, the Labour Code
(Workers’ Statute) and the General Social Security Act; (ii) for enterprises employing
more than 50 persons, at least 2 per cent should be workers with disabilities;
(iii) subcontracting may not exceed 50 per cent of the total contract value and the
public authorities need to be notified in advance; (iv) the prevention of labour
accidents needs to be integrated at all levels.

— Specific obligations: (i) at least 10 per cent of workers should be persons
experiencing difficulties in access to employment (e.g. women, young persons,
persons over 45 years of age, the long-term unemployed, migrants, persons
suffering from incapacity exceeding 33 per cent); (ii) every enterprise with fewer
than 40 per cent of women workers on its payroll has to engage during the
execution of the contract at least one woman employee or transform a temporary
contract of at least one woman employee into a permanent contract; (iii) in the case
of contracts for services, at least 30 per cent of the personnel involved in the
provision of the service must be employed under permanent contracts; (iv) the need
to undertake awareness-raising activities and training during working hours on the
rights established in labour laws or collective agreements relating to the balance
between work and the family responsibilities of workers.

242. Unlike ILO Convention No. 94, the directives do not specify a level of
employment protection or working conditions required in the performance of a contract.
More generally, article 38 of Directive 2004/17/EC and article 26 of Directive
2004/18/EC permit contracting authorities to lay down special conditions relating to the
performance of a contract and these conditions may, in particular, concern social
considerations. Any conditions governing the performance of a contract which concern
social considerations are compatible with the directives provided that they are not
directly or indirectly discriminatory and are indicated in the notice used to make the call
for competition, or in the specifications. Moreover,

... they may in particular be intended to encourage on-site vocational training, the employment
of people experiencing particular difficulty in integration, the fight against unemployment or
the protection of the environment. For example, mention may be made of the requirements —
applicable during the performance of the contract — to recruit long-term jobseekers or to
implement training measures for the unemployed or for young persons, to comply in substance
with the provisions of the basic International Labour Organization (ILO) Conventions,
assuming that such provisions have not been implemented in national law, and to recruit more
handicapped persons than are required under national legislation. ’

7 Directive 2004/17/EC, 44th recital of the preamble, and Directive 2004/18/EC, 33rd recital of the preamble.
The Commission in its Interpretative Communication COM(2001) 566 final, p. 5, defined “social considerations”
as covering “a very wide range of issues and fields. It can mean measures to ensure compliance with fundamental
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243. Both directives further provide for special arrangements for workers with
disabilities. More concretely, they allow EU Member States to reserve the right to
participate in contract award procedures to sheltered workshops or provide for such
contracts to be performed under sheltered employment programmes. ’®

244. Directive 2004/17/EC expressly refers to ILO fundamental Conventions.
Article 59(4) requires EU Member States to inform the Commission of any difficulties
due to the non-observance of the fundamental Conventions when their undertakings have
tried to secure public contracts in third countries. Article 59(5) provides for a follow-up
process in which the Commission may propose that the Council of the European Union
suspend or restrict the award of service contracts to undertakings governed by the law of
the third country concerned, undertakings affiliated to them, or undertakings which have
services originating in the country concerned.

245. Directive 2004/18/EC, in its article 45(2), provides that a contractor may be
rejected from the participation in a public contract if it does not fulfil its obligation
concerning, among others, the payment of social security contributions.

246. Moreover, Appendix VIIA of Directive 2004/18/EC enumerates information to be
included in public contract notices. Among the listed items, concerning obligations
relating to working conditions information must be provided in a notice on prior
information on a public contract. Directive 2004/17/EC does not contain any similar
appendix. Commission Regulation (EC) No. 1564/2005 of 7 September 2005 establishes
standard forms for publication of public procurement notices and renders their use
obligatory.

247. The European Commission adopted a communication on PPPs and the Community
Law on Public Procurement and Concessions dated 15 November 2005.” The
communication presents policy options with a view to ensuring effective competition for
PPPs without unduly limiting the flexibility needed to design innovative and often
complex projects.

248. The Committee considers that there is nothing in the provisions of the two
directives which would prevent EU Member States from requiring contractors through
national laws to ensure to workers engaged in the execution of contracts wages
(including allowances), hours of work and other conditions of labour which are not
less favourable than those established for work of the same character in the trade or
industry concerned in the district where the work is carried on by the methods set out
in the Convention. * In reaching this understanding, the Committee cannot ignore, of

rights, with the principle of equality of treatment and non-discrimination (for example, between men and
women), with national legislation on social affairs, and with Community directives applicable in the social field.
The expression ‘social considerations’ also covers the concept of preferential clauses (for example, for the
reintegration of disadvantaged persons or of unemployed persons, and positive actions or positive discrimination
in particular with a view to combating unemployment and social exclusion)”.

"8 Directive 2004/17/EC, art. 28, and Directive 2004/18/EC, art.19.
7 COM/2005/569 final.

% In the words of some commentators, “there is no conflict or contradiction between the EU legal regime on
public procurement and the ILO Convention No. 94. The Public Procurement Directives are built on the
assumption that national labour law sets the standards for work performed within the framework of public
contracts and ILO Convention No. 94 can be regarded as one way of creating this national standard”; see
K. Kriiger, R. Nielsen, N. Bruun, European public contracts in a labour law perspective (Copenhagen, DIJF
Publishing, 1998) p. 246.
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course, the conditions set in the directives, in particular that special contract performance
conditions, where they exist, are not directly or indirectly discriminatory. The
Committee is therefore of the view that there is no contradiction between the
requirements of ILO Convention No. 94 and the principles set out in the two EU
public procurement directives. '

Common Market for Eastern and Southern Africa (COMESA)

249. The Common Market for Eastern and Southern Africa (COMESA) is a regional
integration grouping of African States (Burundi, Comoros, Democratic Republic of
Congo, Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Libyan Arab Jamahiriya, Madagascar,
Malawi, Mauritius, Rwanda, Seychelles, Sudan, Swaziland, Uganda, Zambia and
Zimbabwe) which have agreed to promote regional integration through trade
development and to develop their natural and human resources for the mutual benefit of
all their peoples. COMESA was initially established in 1981 as the Preferential Trade
Area for Eastern and Southern Africa (PTA), within the framework of the Organisation
of African Unity’s (OAU) Lagos Plan of Action and the Final Act of Lagos. The PTA
was established to take advantage of a larger market size, to share the region’s common
heritage and destiny and to allow greater social and economic cooperation, with the
ultimate objective being to create an economic community. The PTA was transformed
into COMESA in 1994.

250. COMESA has acknowledged that public procurement is of major economic
importance among its member States. It estimates that public procurement accounts for
approximately 60 per cent of government expenditure in countries of the region. Due to
the importance of this sector, COMESA established in 2001 the COMESA Public
Procurement Reform Project with funding from the African Development Bank. The
project aims at harmonizing public procurement rules and regulations, as well as
building the capacity of national procurement systems in the region. The agenda of the
project includes law and public administration reform and capacity building based on
principles such as competition, fairness, transparency, non-discrimination, accountability,
professionalism, appeal rights, economy and efficiency. The African Development Bank
approved in July 2006 US$8.37 million in further funding for a follow-up project. *

251. The Committee has not been able to discern from information available to it any
explicit policy established on the matter of labour clauses in public contracts of the sort
defined by the Convention, or any objective within the COMESA project activities that

81 By comparison, for example, both Directive 2004/17/EC, 55th recital of the preamble, and Directive
2004/18/EC, 46th recital of the preamble, set out principles for establishing criteria for the awarding of contracts,
respecting always the principles of objectivity, transparency and non-discrimination. Any criteria used to assess
bids tendered for contracts that include “social requirements” as defined by the EU directives, which arguably by
their nature run a risk of being vague and potentially subjective, must also respect these principles. The standard
of the Convention is much clearer and applies to all bidders requiring “wages (including allowances), hours of
work and other conditions of labour which are not less favourable than those established for work of the same
character in the trade or industry concerned in the district where the work is carried on” to be ensured to workers
executing the contract.

8 Enhancing procurement reforms and capacity project, announced in press release of 21 July 2006: AFDB
group supports reforms in procurements, at http://www.afdb.org/portal/page? pageid=293,174339&
dad=portal& schema=PORTAL&press_item=3456253&press_lang=us (accessed 2 July 2007). See also,
V. Mosoti: “Reforming the laws on public procurement in the developing world: The example of Kenya”, in
International and Comparative Law Quarterly (London, British Institute of International and Comparative Law,
2005), Vol. 54, Part 3, pp. 621 and 646—648.
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might improve implementation of the Convention in its member countries. ** Although
“social benefits” were identified in the appraisal of the new project, nothing in available
documentation suggests that the concrete matter of labour clauses figures into project
activities. **

C.3. West African Economic and Monetary Union (WAEMU)

252. The West African Economic and Monetary Union (WAEMU) was created in 1994
by treaty between its seven founding members, i.e. Benin, Burkina Faso, Cote d’Ivoire,
Mali, Niger, Senegal and Togo. Guinea-Bissau became the eighth member State in
1997. % The organization aims at increasing the economic and financial competitiveness
of its member States in the context of an open, competitive market and a rationalized,
coherent, judicial environment; ensuring the convergence of economic performance and
policy across member States, with the institution of a multilateral control procedure;
creating a common market for the member States based on the free flow of people,
goods, services and capital, the freedom of establishment of persons exercising an
independent or salaried activity within the area, a common external customs tariff and a
common trade policy; setting up the coordination of national sectoral policies and
implementation in the areas of agriculture, country planning, environment, transport and
telecommunications, human resources, energy, industry, mining and crafts; and where
necessary for the smooth operation of the common market, harmonizing legislation
across member States, particularly the fiscal system.

253. With the financial support of the World Bank and the African Development Bank,
WAEMU initiated a Regional Procurement Reform Programme. Phase I started in 2003
and included preparation of a regional procurement legal and institutional framework,
which culminated in the adoption by the WAEMU Council of Ministers of two
directives concerning procurement. *® Neither directive contains provisions that directly
impact on the implementation of the Convention. As compared to the EU public
procurement directives, the WAEMU directives make fewer provisions for labour

8 1t should be noted that nine of 19 COMESA members have ratified Convention No. 94. Djibouti was reported
in 2004 to be actively working on new legislation to bring its public procurement practices in line with COMESA
standards. See http://www.undp-pogar.org/countries/finances.asp?cid=4 (accessed 24 Aug. 2007).

8 African Development Fund: Enhancing procurement reforms and capacity project, Appraisal report,
Infrastructure Department, North, East and South Regions, Tunis, May 2006, p. 28. Project Component C —
Upgrading the procurement information system, sub-component CI, does foresee a “revamped IT system will
have the capability of compiling information on procurement activities from each Member State, including
information on market prices for materials, labour, plant and equipment, advertisements, bid results and progress
on procurement reforms”, ibid., p. 4.

8 All eight member States of the WAEMU are also members of the Economic Community of West African
States (ECOWAS) which was established in 1975 by the ECOWAS Treaty. It is a regional group of 15 countries
(Benin, Burkina Faso, Cape Verde, Cote d’Ivoire, Gambia, Ghana, Guinea, Guinea-Bissau, Liberia, Mali, Niger,
Nigeria, Senegal, Sierra Leone and Togo). The institutions of ECOWAS are the Commission, the Community
Parliament, the Community Court of Justice. The organization also comprises a financial institution, the
ECOWAS Bank for Investment and Development (EBID). The mission of ECOWAS is to promote economic
integration in all fields of economic activity, in particular industry, transport, telecommunications, energy,
agriculture, natural resources, commerce, monetary and financial questions, social and cultural matters. The
African Development Bank has announced its intention to support procurement reform projects for ECOWAS
member States similar to those implemented by COMESA and the WAEMU. For more, see
http://www.ecowas.int

8 The directives are: (i) Directive No. 04/2005/CM/UEMOA establishing procedures for the award,
implementation and payment of public contracts and public service delegations within WAEMU; and (ii)
Directive No. 05/2005/CM/UEMOA establishing procedures for the control and regulation of public procurement
and public service delegations within WAEMU.
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protection and social issues. ® The African Development Fund approved in 2006 a
further US$6.03 million for implementation of Phase II of the project. **

Asia-Pacific Economic Cooperation (APEC)

254. The Asia-Pacific Economic Cooperation (APEC) began as an informal dialogue
group in 1989. Since then it has developed into a forum for facilitating economic growth,
cooperation, trade and investment in the Asia-Pacific region. In 1993, an APEC
secretariat was established to support the activities of the forum. Today, APEC has
21 member States, known as Member Economies, three of which have ratified
Convention No. 94, ¥

255. In 1995, APEC established a Government Procurement Experts’ Group (GPEG) to
consider ways to achieve increased transparency and liberalization of government
procurement markets in accordance with APEC objectives and principles. * In 1999,
GPEG developed a set of non-binding principles (NBPs) on government procurement,
which were endorsed by APEC leaders at their meeting in Auckland, New Zealand. The
NBPs include: (1) value for money, (2) open and effective competition, (3)
accountability and due process, (4) fair dealing, and (5) non-discrimination. The NBPs
are complemented by recently adopted APEC transparency standards on government
procurement. °' The GPEG has elaborated documentation explaining and giving
examples of implementation of the NBPs. **

256. The Committee has been unable to identify any APEC or GPEG involvement in
promoting principles reflected in labour clauses in public contracts, either in the sense
intended by Convention No. 94 or in a broader sense of promoting other social
considerations.

Southern Common Market (MERCOSUR)

257. The Southern Common Market (MERCOSUR) is a regional trade agreement
between Argentina, Brazil, Paraguay and Uruguay founded in 1991 by the Treaty of
Asuncion, which was later amended and updated by the 1994 Treaty of Ouro Preto.
Bolivia, Chile, Colombia, Ecuador and Peru currently have associate member status
while the Bolivarian Republic of Venezuela signed a membership agreement in June
2006. The purpose of MERCOSUR is to promote free trade and the fluid movement of
goods, services, persons and currency.

258. In 2004, MERCOSUR member States adopted a Protocol on Public Contracts and
its Regulations (Decision of the Common Market Council of Ministers No. 27/04) with a

87 For example, there is no reference to social considerations in public contracts, nor is there any express
requirement that protective labour laws, regulations and collective agreements should apply to work done under
the public contract.

8 Support for public procurement reform in WAEMU, press release of 5 Dec. 2006.

8 The APEC Member Economies are: Australia, Brunei Darussalam, Canada, Chile, China, Indonesia, Japan,
Republic of Korea, Malaysia, Mexico, New Zealand, Papua New Guinea, Peru, Philippines, Russian Federation,
Singapore, Chinese Taipei, Thailand, United States and Viet Nam.

% As stated in APEC’s fundamental Bogor Declaration and Osaka Action Agenda.

! The original set of NBPs included transparency; this has now been subsumed into the area-specific APEC
transparency standards on government procurement.

%2 APEC: Review of the APEC NBPs on government procurement, 2006/SOM3/GPEG/005, Government
Procurement Experts” Group Meeting, 8-9 September 2006.



Recent developments in the public procurement sector

view to gradually extending non-discriminatory treatment and to ensuring transparency
in public procurement. ** The Protocol applies to procurement undertaken by any level
of government (central and provincial) for goods, services and public works above the
threshold amounts set by each party to the Protocol. The Protocol does not address social
issues in public procurement in an express manner. **

259. In a related development, government procurement is also included in the ongoing
negotiations between the EU and MERCOSUR for the conclusion of an association
agreement.

C.6. North American Free Trade Agreement (NAFTA)

260. The North American Free Trade Agreement (NAFTA) was signed in January 1994
between Canada, Mexico and the United States. Its main purposes are to establish a free
trade area by eliminating barriers, such as tariffs, thus realizing cross-border movement
of goods and services; promoting conditions of fair competition; increasing substantially
investment opportunities and protecting intellectual property rights. *°

261. Chapter 10 of the Agreement contains provisions on government procurement
which, however, do not address any social issues. This chapter applies to procurement by
federal, state or provincial government, or government enterprises, of goods, services or
construction services where the value of the contract exceeds the specific amount set for
each of these contracting authorities. It requires the principle of non-discrimination to be
applied in terms of the treatment of goods, their suppliers and service providers of
another party to the Agreement. The Agreement also provides for non-discriminatory,
fair, open and impartial bidding and tendering procedures. It further provides for
exchange of information and for technical cooperation in the field of government
procurement.

262. Reference may also be made to the North American Agreement on Labor
Cooperation (NAALC) which is a supplemental agreement to the NAFTA Agreement.
The objectives of the NAALC are, among other things, to improve working conditions
and living standards, to promote a set of guiding labour principles, and to encourage
cooperation to promote innovation and rising levels of productivity and quality. The
Agreement emphasizes cooperation through various means, such as exchanges of
information, technical assistance and consultations, in order to achieve its objectives. It
promotes compliance and effective enforcement by each Party of its labour law through
oversight mechanisms. ° Under article 2 of the Agreement, each Party is under the
obligation to ensure that its laws and regulations provide for high labour standards
consistent with high-quality and productivity workplaces. In this connection, articles 24
and 45 provide for cooperative arrangements with the ILO in matters related to the
supervision of the application of the Agreement, especially with regard to the
appointment of members of the Evaluation Committees of Experts.

% The text of the Protocol can be found at http://www.mercosur.int/msweb/portal%20intermediario/es/
index.htm

% In order to implement the Protocol, the Common Market Council adopted a separate decision (Decision
No. 55/04) approving Regulations for the Protocol including regulations for the review of the thresholds amounts,
publication of laws, regulations and procedures concerning public contracts, establishment of a glossary of terms,
conditions for recognition of bidders and the format for statistical reports.

% The text of the Agreement can be consulted at http://www.nafta-sec-alena.org

% The text of the NAALC can be accessed at http://www.naalc.org/index.cfim?page=149
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Equator Principles Financial Institutions (EPF1Is)

263. The Equator Principles are a set of globally recognized, voluntary guidelines to
assess and manage social and environmental project financing risk, especially in
emerging markets. >’ They were introduced in 2003 under the aegis of the World Bank
and the International Finance Corporation, and were revised in July 2006. Some 56
institutions — Equator Principles Financial Institutions (EPFIs) — representing some 85
per cent of global project financing, have subscribed to these principles to ensure that the
financed projects are developed in a manner that is socially responsible and reflect sound
environmental management practices. ® By doing so, negative impacts on project-
affected ecosystems and communities should be avoided where possible and, if these
impacts are unavoidable, they should be reduced, mitigated and/or compensated for
appropriately. EPFIs therefore recognize that their role as moneylenders affords them
opportunities to promote responsible environmental stewardship and socially responsible
development.

264. Developments with respect to the Equator Principles and IFC’s performance
standards examined above are significant in that applied as intended they can have the
effect of establishing through contract clauses standards for wages and terms and
conditions of employment on projects that involve new forms of public procurement,
such as public—private partnerships (PPPs), and that were once within the domain of
public authorities’ contracting, and hence within the scope of Convention No. 94.
Indeed, as described more fully elsewhere, the types of projects funded by the IFC and
EPFIs continue to involve public authorities in the role not of a contracting employer,
but of an investor in a PPP. ¥

%7 Project finance is a method of funding in which the lender looks primarily to the revenues generated by a
single project, both as the source of repayment and as security for the exposure. This type of financing is usually
for large, complex and expensive installations that might include, for example, power plants, chemical processing
plants, mines, transportation infrastructure, environment, and telecommunications infrastructure. See Basel
Committee on Banking Supervision, International Convergence of Capital Measurement and Capital Standards
(“Basel II”’), Nov. 2005, para. 221.

% As of 25 October 2007: Argentina: Banco Galicia; Australia: Westpac Banking Corporation, ANZ, National
Australia Bank; Belgium: Dexia Group, Fortis, KBC Bank NV; Brazil: Banco Bradesco, Banco do Brasil, Banco
Itat, Unibanco; Canada: BMO Financial Group, Canadian Imperial Bank of Commerce, Export Development
Canada (EDC), Manulife, Royal Bank of Canada, Scotiabank, TD Bank Financial Group; Chile: CORPBANCA,;
Costa Rica: CIFL; Denmark: Eksport Kredit Fonden; France: Calyon Corporate and Investment Bank, Societé
Generale; Germany: Dresdner Bank, HypoVereinsbank, WestLB AG; Ifaly: Intesa Sanpaolo, MCC; Japan:
Mizuho Corporate Bank Ltd, SMBC, The Bank of Tokyo—Mitsubishi UFJ Ltd; Netherlands: ABN AMRO Bank
NV, FMO, ING Group, Rabobank Group; Oman: Bank Muscat; Portugal: Banco Espirito Santo Group,
Millennium bep; South Africa: Nedbank Group; Spain: BBVA SA, Caja Navarra, la Caixa; Sweden: Nordea,
SEB; Switzerland: Credit Suisse Group; United Kingdom: Barclays ple, HBOS, HSBC Group, Standard
Chartered Bank, The Royal Bank of Scotland; United States: Bank of America, Citigroup Inc., E+Co, JPMorgan
Chase, Wachovia, Wells Fargo. For more, see www.equator-principles.com

% Denton, Wilde, Sapte: A guide to project finance, 2004.
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Figure 6.

Public—private partnership (PPP) contracting for a public utility infrastructure project
(public authority is bound by the Convention, but is making an investment
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D.2. International Federation of Consulting
Engineers (FIDIC)

265. A number of Multilateral Development Banks (MDBs) have for many years
adopted bidding and contracting documents of the International Federation of Consulting
Engineers (FIDIC), as part of the standard bidding documents to be used by their
banking clients when expending loans. FIDIC represents and promotes the business
interests of the global consulting engineer industry and, as such, has promulgated
standard form contracting documents that have over the years become a worldwide
standard. In the late 1990s, a number of important MDBs resolved to harmonize
contracting documents. '°° Working with FIDIC, a first version of the MDB harmonized
construction contract was released in May 2005, and amended in 2006. '!

1% These banks include the World Bank (WB), African Development Bank (AfDB), Asian Development Bank
(AsDB), Black Sea Trade and Development Bank (BSDB), Caribbean Development Bank (CDB), Council of
Europe Development Bank (COEDB), European Bank for Reconstruction and Development (EBRD) and the
Inter-American Development Bank (IDB).

1% The procedures and practices presented in the standard bidding documents for works were developed through
broad international experience and are based on the Master Bidding Document for Procurement of Works,
prepared by MDBs and other public international financial institutions, and have the structure and provision of
the master procurement document, except where the Bank’s specific considerations have required a change; see
World Bank, Standard bidding documents, User’s guide for procurement of works, Washington, Mar., 2007, p v.
All these documents are based on international construction industry standard documents of the International
Federation of Consulting Engineers (FIDIC). See also: http://www1.fidic.org/resources/mdb/ (accessed 10 July
2007).
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266. The MDB harmonized conditions of contract contain general condition clauses '
under the heading “Staff and labour”, including the requirement for “Rates of wages and
conditions of labour” that reads as follows:

... the Contractor shall pay rates of wages, and observe conditions of labour, which are not
lower than those established for the trade or industry where the work is carried out. If no
established rates or conditions are applicable, the Contractor shall pay rates of wages and
observe conditions which are not lower than the general level of wages and conditions observed
locally by employers whose trade or industry is similar to that of the Contractor.

267. In addition, the MDB harmonized conditions of contract include compulsory
general condition clauses dealing with, among other labour-related subjects, the
prohibition of forced or compulsory labour and the prohibition of harmful child
labour. '

268. The Committee considers the establishment of these harmonized conditions of
contract and MDB policies promoting their use to be an important development,
directly relevant to the application of the Convention. It is bound to observe, however,
that although the general clause on “Rates of wages and conditions of labour”
resembles that required by Convention No. 94, it does not fully meet the international
standard set in the Convention since it does not refer to local wages and conditions of
labour being established by collective agreement, arbitration award, or national laws
or regulations. '™ The provision does not otherwise fully capture the idea that it is the
most advantageous level of wages and working conditions established locally that is
required under the contract. Nor, in the absence of specific language to the contrary,
does it appear that all the provisions apply to subcontractors.

12 “General conditions™ of contract are understood in the industry to be required, and in the context of the MDB
harmonized conditions of contract, to be used with their text unchanged, as contrasted with “particular
conditions” which are terms that are specific to each individual contract (although standard clauses are offered by
FIDIC as a basis for selection).

193 World Bank: Standard bidding documents, User’s guide for procurement of works, Washington, Mar. 2007,
Part 3 — Conditions of contract and contract forms, Section VII, General conditions (GC), clauses 6.20 and 6.21,
p. 156.

104 See also, for instance, the direct request addressed to the United Republic of Tanzania in 2006 concerning the
FIDIC standard conditions of contract for works of civil engineering construction.

195 For example, in sections concerning health and safety, reference is made to “contractor’s personnel” and
“means the contractor’s representative and all personnel whom the contractor utilizes on site, who may include
the staff, labour and other employees of the contractor and of each subcontractor; and any other personnel
assisting the contractor in the execution of the works™ (section 1.1.2.7). These references establish the personnel
to be the beneficiary of obligations rather than the holder of them. Section 4.4 provides that “the Contractor shall
be responsible for the acts or defaults of any subcontractor, his agents or employees, as if they were the acts or
defaults of the contractor”, but the key obligations, including that to pay certain rates of wages, do not appear to
flow beyond the contractor. “Contractor means the person(s) named as contractor in the Letter of Tender accepted
by the employer and the legal successors in title to this person(s)” (section 1.1.2.3).
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Figure 7.  Targeted and potential coverage of Convention No. 94
(public contracts for domestic public works, goods and services, potentially
public contracts made by decentralized authorities, but not public contracts
that involve the employment of workers extraterritorially or other forms of
agreement with results analogous to public contracts, e.g. creation,
maintenance, or operation of infrastructure and public utilities)
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Table 2.

Action and impact of international institutions on modern-day public contracting
Institution Action
Development Development . L
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institution/ institution/ in public contracts procurement systems
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private sector
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influencing labour clauses

UN UNCITRAL Model Law
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3 OECD OECD/DAC Guidelines
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IFC Performance standards
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AfDB MDBHC
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;,‘-__’ COMESA Public Procurement Reform Project
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ECOWAS Procurement reform projects
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Section 3. Globalization and international procurement

269. There are important developments in the world today related to the
internationalization of public contracts and the increasing use of global sourcing which
are relevant to this General Survey. The increasing frequency and speed with which
goods, services, persons and capital are moved between countries may be credited for
some of these developments. A few examples reflecting trends can be given: public
contracts are being made for the supply of goods produced outside of the borders of the
purchasing public authorities; construction work is being undertaken in the locality of
the contracting public authorities by persons “imported” by the contractor from outside
the country specifically to carry out the work; foreign capital is being loaned to
governments or invested in PPPs for the development of works designed to yield public
benefit as well as revenues.

270. The Committee notes certain observations made in relation to cross-border public
contracting. The China Federation of Enterprises noted that Chinese export suppliers in
bidding for foreign procurement or construction contracts must pay attention to the
requirements of labour clauses in purchasing jurisdictions. The Government of Ethiopia
reported that globalization has a negative side in that local personnel might be displaced
by more competitive international labour forces.

271. Some governments in their report touched upon the types of dilemmas that gave
rise to the Convention almost 60 years ago. The Government of Hungary, for example,
noted that partially due to globalization, and in particular the general intent of employers
to reduce labour costs, unreported or unregulated employment has developed and been
on the rise. This labour law avoidance has resulted in a diminution of employees’ rights,
and the need to explore new ways, including the giving of financial incentives, to
promote compliance.

272. In Lithuania, the law on procurement calls upon contracting authorities and
suppliers to inform the Ministry of Labour of any difficulties, in law or in fact,
encountered by them when endeavouring to secure the award of service contracts in third
countries which are due to the non-observance of any of the eight fundamental ILO
Conventions. The Ministry is to submit any such information received to the
Commission of the European Communities. '

273. The issue of equal treatment among bidders has been raised in reports by some
governments (e.g. Sweden and the United Kingdom) as a reason for not having labour
clauses of the type envisaged by the Convention in public contracts. The matter is
couched in terms of consistency between the ILO instruments and the WTO General
Procurement Agreement, EU directives on procurement,'”’ UNCITRAL Model
Procurement Law, ' and general policy advice given by international institutions
working in the procurement area, such as the development banks.

1% (1), s. 83(2). This provision gives effect to the requirements of EU Directive 2004/17/EC, art. 59(4).

197 For example, Directive 2004/17/EC on coordinating the procurement procedures of entities operating in the
water, energy, transport and postal services sectors, recitals of the preamble 44 and 55; Directive 2004/18/EC on
the coordination of procedures for the award of public works contracts, public supply contracts and public service
contracts, recitals of the preamble 33 and 46.

198 Art. 6(5). Provisions of the model law take labour matters into consideration, for example art. 34(4)(c)(iii).
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Box 4
Striking a balance between the freedom to provide services and the overriding
requirements of the protection of workers and the prevention of social
dumping under EU law

In Rechtsanwalt Dr. Dirk Riiffert, as the liquidator of the assets of Objekt und
Bauregie GmbH & Co. KG v Land Niedersachsen, a German court asked the European
Court of Justice for a preliminary ruling on whether national legislation requiring
undertakings involved in the tendering procedure for public works contracts to give a
commitment that they will comply with, and ensure compliance by their subcontractors
with, the wage conditions prescribed by the collective agreement in force at the place
where the services in question are to be provided is a restriction on the freedom to
provide services under article 49 of the EC Treaty. According to the Law of Land
Niedersachsen on the award of public contracts (“Landesvergabegesetz”), contracts for
building services are awarded only to undertakings which, when lodging a tender,
undertake in writing to pay their employees, when performing those services, at least the
remuneration prescribed by the collective agreement in force at the place where those
services are performed. The dispute referred to a contract for structural work in the
building of Goéttingen-Rosdorf prison, awarded to a contractor who subsequently used a
Polish firm as a subcontractor that employed Polish workers on the site at a wage below
that stipulated in the applicable collective agreement. The Polish firm was accused of
having paid the 53 employees engaged on the building site only 46.57 per cent of the
applicable minimum wage. According to the Advocate General’s Opinion,

... In those circumstances, it appears to be established that compliance with the Landesvergabegesetz
would have given these workers genuine additional protection by ensuring that they received a wage that
was significantly higher than the wage they would normally be paid in the State in which their employer is
established. This law therefore appears to me to ensure the protection of the posted workers. ... In my
view it is crucial that, in the framework of the performance of the same public contract, local workers and
posted workers be paid at the same rate. It is here, to my mind, that we must apply the yardstick that will
enable us to detect possible discrimination in breach of Community law. ... Thirdly, while it is true that the
aim of public procurement is above all to meet an identified administrative need for works, services or
supplies, the award of public contracts also authorizes the attainment of other public interest
requirements, such as environmental policy or, as in the present case, social objectives. ... The possibility
of integrating social requirements into public procurement contracts has already been recognized by the
Court and is now enshrined in Directive 2004/18. ... [Therefore] Directive 96/71/EC of the European
Parliament and of the Council of 16 December 1996 concerning the posting of workers in the framework
of the provision of services and Article 49 EC must be interpreted as not precluding national legislation,
such as the Landesvergabegesetz of Land Niedersachsen, on the award of public contracts which
requires contractors and, indirectly, their subcontractors to pay workers posted in the framework of the
performance of a public contract at least the remuneration prescribed by the collective agreement in force
at the place where those services are performed, on pain of penalties that may go as far as the
termination of the works contract, if the collective agreement to which the legislation in question refers is
not declared to be generally applicable (Advocate General’'s Opinion in Case C-346/06, 20 September
2007, paras 118, 131-133, 136).

As at 7 December 2007, no judgement had been given in this case.

274. The principle of non-discrimination in the conduct of public procurement requires
that “as a general rule, suppliers and contractors are to be permitted to participate in

procurement proceedings without regard to nationality and that foreign suppliers and

contractors should not otherwise be subject to discrimination”. ' By requiring that

public contracts include labour clauses, Convention No. 94 requires wages and working

conditions applied to work done in carrying out the contract being not less favourable

109 UNCITRAL: “Guide to enactment of UNCITRAL Model Law on Procurement of Goods, Construction and

Services” (A/CN.9/403), reprinted in Yearbook of the United Nations Commission on International Trade Law,
1994, Vol. XXV, (Vienna, 1995), p. 327.
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than those established following the procedures laid out in Article 2 in the district where
the work is being done, wherever that district is. The result is the same as that observed
when the Convention was adopted — then in respect of the market for shoes within a
federal State — that some bidders are given an advantage as compared to others by the
labour clause authorizing the payment of lower wages merely because the work is done
in a different locality.

275. As likewise observed when the Convention was adopted, there is little possibility
for unequal treatment where work under the public contract must be done in a particular
locality, as is the case in construction works. ''® Where the contract for such work
contains a labour clause as contemplated by the Convention, all bidders would be
required to offer the same conditions of labour. This would be the case no matter what
the nationality or usual domicile of the workers concerned. Nor would the result differ if
the origin of the contractor were foreign. ''' Steps in line with the requirements of the
Convention can also be taken by the public authority to prevent discriminatory results
where the work must be done domestically. 2

276. The more difficult question arises where the public contract can be performed
anywhere. !> The Committee notes that the Convention covers contracts potentially
performed anywhere for “shipping of materials, supplies or equipment” and for “the
performance or supply of services”. Although the Office raised both the issue of
different labour standards applied among geographically far-flung contractors, and the
fact of cross-border procurement and international finance of procurement, the dominant
focus at the time of adoption was clearly work inside a ratifying country. The Office’s
law and practice report referred to the fact that a labour clauses policy can have useful
policy influences, “depend[ing] upon the extent to which the Government enters into the
economic processes of the country, either as a purchaser of supplies and equipment or as
an investor in construction works”, or where, even “in well-regulated countries labour
legislation may fall short of complete effectiveness in the maintenance of satisfactory
conditions of work and employment, and labour standards in public contracts may
therefore play a useful part in the attainment and maintenance of a high level of social
protection”. ''* However, no evidence can be found of any intent to prohibit application

"% Even in such works today, globalization, internationalization and technological improvement (transport and
digitalization in particular) have become so important that significant amounts of work — from design of works to
prefabrication of materials — can actually be done elsewhere than on the site concerned.

" In practice, a study published in Europe in 2004 concluded that direct cross-border procurement accounts for
just 3 per cent of the total number of bids submitted by a group of sample firms. The more frequent practice
involves foreign firms using local subsidiaries in bidding. European Commission: A report on the functioning of
public procurement markets in the EU: Benefits from the application of EU directives and challenges for the
future, 3 Feb. 2004, pp. 8-13, at http://ec.europa.eu/internal market/publicprocurement/docs/public-proc-market-
final-report_en.pdf (accessed 27 June 2007).

12" As in the example given in 1948, the government concerned can actually set the wage and working conditions
for its entire territory.

'3 The problem raised by this issue is not the fact that the contracting public authority does not have control over
the conditions of labour at the extraterritorial place where the work under a particular contract will be done; it is
theoretically possible to use contractual mechanisms to enforce provisions and sanction breaches. The potential
problem lies in the fact that possible bidders are able to perform a contract with workers in different places, and
these places have different conditions of work. Thus the rule of the labour clause, that no less favourable
conditions be given, uniformly applied, has a discriminatory result impacting on competition policy. On the other
hand, the modern flexibilities that permit extraterritorial bidders in the first instance are limited only by the
intrinsic nature of the contract in deciding where the work will be performed. And even some construction work
today, with the advent of prefabrication technology, can be relocated to benefit from low input costs.

"4 1LC, 31st Session, 1948, Fair wages clauses in public contracts, Report VI(b)(1), pp. 3—4.
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of labour clauses in public contracts involving work performed outside the ratifying
country. ''> Nor is there any record in the Conference discussions of an attempt to
exclude such type of contract from the definition of public contracts in Article 1 of the
Convention. ''®

277. The issue of wages and working conditions applied in modern, long and often
transnational supply chains in the context of Convention No. 94 boils down to the
understanding given by national authorities to the idea of subcontractors. As noted, the
Convention was not intended to be applied, for example, to the production of
construction materials, but was intended to cover work done in handling those materials.
It would seem that given a supportive national interpretation, the Convention could be
held to apply to suppliers of materials used to manufacture a product under contract,
where the work to produce the material by the supplier was undertaken specifically to
execute the contract, as opposed to supply of materials held as stock in trade. And should
a member State desire to do so, contractual labour clause obligations could be applied
across borders.

278. The Committee is bound to note a further impact of globalization on application
of the Convention. The International Labour Conference in 1998 adopted the ILO
Declaration on Fundamental Principles and Rights at Work and its Follow-up. This
historic instrument is part of the ILO’s contribution to ensuring in the context of
globalization that “economic and social policies are mutually reinforcing” and its
adoption should be seen as nothing less than a universal agreement on an essential
core of rights to which all workers are entitled. The significance of this achievement
has not been overlooked by those actively engaged in the processes of globalization. As
noted in this survey, these rights have been incorporated in various ways in policy
instruments and legally binding texts of those actors engaged in public procurement-
related activities. The international “rights-based” approach reflected in the 1998 ILO
Declaration was just emerging when Convention No. 94 was adopted in 1949, just a
year after the Universal Declaration of Human Rights was adopted. """ Had it been
more mature, the approach taken then to a recognized threat to working conditions
might have been different than the contract-based approach used by Convention No.
94. In any case, the 1998 Declaration and its rights-based approach exist today and
need to be fully taken into account in re-evaluating the relevance of the Convention or
reflecting on its future use.

115" At least one commentator has taken the view that Convention No. 94 was not intended to apply to work done
beyond the borders of the ratifying State, observing that “ the assumption in public contracting is that the
alignment to employment wages and conditions takes place when a non-resident contractor performs the contract
within the State where these conditions apply. It would therefore be necessary to draw a distinction between
contracts which necessitate the import of a workforce such as construction contracts on the one hand, as opposed
to contracts where the workers are not moved from their resident State — such as typical supplies contracts — on
the other. [footnote omitted]. In service contract situations one would have to apply the ILO requirements
selectively on those of the contractor’s staff which do the work in the contracting entity’s State as distinguished
from work done outside the State of the contracting entity”; see K. Kriiger, R. Nielsen, N. Bruun, European
public contracts in a labour law perspective (Copenhagen: DIGF Publishing, 1998), p. 226.

16 An explanation might be found in the fact that GATT was barely six months old at the time of the ILO’s first
discussion of the subject of labour clauses in public contracts in June 1948. The possibility for conflict between
the fundamental principles of non-discrimination which underpin international trade regimes and the terms of a
new international agreement on labour conditions of those executing public contracts might have been reflected
in Convention No. 94 had this potential market for international trade not been excluded from the GATT.

7 UN General Assembly Resolution 217 A 111, 10 Dec. 1948.
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Box 5
The Declaration on Fundamental Principles and Rights at Work and its
Follow-up and labour clauses in public contracts — What relationship?

m  With respect to the Declaration on Fundamental Principles and Rights at Work and
its Follow-up, in his Global Reports in 2003 ' and 2007 ? on the subject of equality,
the ILO Director-General observed that public procurement policies have been
adapted to promote equality in employment, in some cases through the inclusion of
provisions in public contracts. ® What are the implications for the application of the
instruments under consideration of reference to the fundamental or core labour
standards — either to their principles or to the instruments themselves — in
procurement procedures or policies related thereto?

m  The Pakistan Workers’ Federation noted in their comments that workers in the
construction industry face hardships and exploitation due to lack of the right to form
trade unions. In such a context, obliging an international contractor executing a
public contract in Pakistan to apply the most favourable local wages and working
conditions has a far different effect than obliging him to respect workers’
fundamental right to freedom of association.

m  Yet, the 1998 ILO Declaration and Convention No. 94 proceed on parallel directions
and certainly share common objectives. Otherwise, what would be the point of
pressing for the application of collectively agreed wages under Convention No. 94 if
collective negotiation is not recognized? What would be the value of claiming higher
standards for overtime pay and paid holidays for public contract workers if forced
labour or child labour are not first eradicated? This underscores the complementarity
of the two sets of principles and the importance of Convention No. 94 as a possible
mechanism for promoting core labour standards.

Y ILO: Time for equality at work, Report of the Director-General, ILC, 91st Session, Geneva, 2003, p. 61.

2 |Lo: Equality at work: Tackling the challenges, Report of the Director-General, ILC, 96th Session, Geneva,

2007, pp. 64-67.

® The Director-General reported that “since 2001 a Danish municipality requires contractors to design an equal
treatment policy for people with different ethnic backgrounds, setting measurable goals for the period of the
contract. Non-compliance with these conditions is deemed equivalent to non-fulfilment of the contract”. This
was characterized a “contract conditions model” where the focus is on the post-contract award stage, by
requiring compliance with certain conditions in implementing the contract, ibid., p. 66. In the same vein, the
Government of the United Kingdom has recently reported that the Ethnic Minority Employment Task Force is
leading an initiative for the use of public procurement contracts as a means to promote employment for ethnic
minorities in the public sector; see the direct request addressed to the United Kingdom in 2007 concerning
Convention No. 111.

Section 4. Summing up

279. The approach taken in the instruments under consideration, to require in
government procurement contracts provisions to ensure the best local labour terms
and conditions, was appropriate when they were adopted in 1949. Soon afterwards, the
role of public procurement as a key means of ensuring application of the principles of
equal remuneration for men and women for work of equal value and equality in
employment and occupation (Recommendations Nos 90 and 111 respectively) was
internationally acknowledged. The risks posed to workers’ labour conditions by
competition for public contracts in 1949 are still present today; some would argue
these risks have even increased multifold. The globalization of public contracting, in
tandem with procurement reform, privatization, deregulation and consolidation of
opinion within the international community concerning workers’ rights — expressed in
many forums and also in the ILO’s Declaration on Fundamental Principles and
Rights at Work — raise the question of whether the approach to the standard of wages
and working conditions set in Convention No. 94 and Recommendation No. 84 could
now be improved.
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280. The Committee considers that the increased activity, both nationally and
internationally, in the public procurement sector provides a window of opportunity for
addressing workers’ needs and social concerns. The Committee notes that in many
countries the general public is not sufficiently aware of ILO standards. There is,
however, increasing public awareness of the importance of issues such as child labour,
non-discrimination and occupational safety and health. The ILO should therefore
take advantage of this situation by bringing into the spotlight existing ILO
Conventions which address these concerns. As noted in the concluding chapter of the
survey, the Office should seek ways and means to influence the current process of
public procurement law reform being undertaken in countries around the world and
engage in more visible dialogue with influential actors in this field.



Chapter 1V

Final observations

Section 1. Difficulties of application

281. Few member States that have ratified the Convention fully apply it. It appears to
the Committee that a misunderstanding of the instrument’s obligations is at the heart of
the problem. Few of the Committee’s comments addressed to ratifying member States
have provoked responses that engage the Committee on the policy substance of the
Convention; most of the governments concerned insist that application of national labour
law to workers engaged in the execution of public contracts is sufficient to implement
the Convention. It is true that the Convention reveals its full potential where collective
bargaining processes are used by the parties to establish better conditions for workers
than those found in national laws. On the contrary, where collective bargaining is weak,
no alternative to general labour law standards is available, thus there is no incentive for
the parties involved to pursue either the inclusion or the enforcement of labour clauses in
public contracts as foreseen by the Convention. This overall situation points to the need
for awareness raising — at least in those countries where collective agreements more
favourable than the national legislation exist — to strengthen the governments’ ability
to understand what the Convention requires so that they can take the necessary steps
to fully implement its provisions.

Section 2. Prospects for further ratification

282. Fifty-eight years after its adoption, Convention No. 94 has received 60 ratifications.
During the decades since its adoption, Convention No. 94 has always been binding on
roughly one-third of ILO member States. In recent years, however, countries that have
not ratified the Convention have not shown much interest in becoming parties to it. Only
three ratifications have been received in the past ten years (Norway in 1996, Saint
Vincent and the Grenadines in 1998, and Armenia in 2005) while 61 per cent of the
ratifications registered to date (36 out of 60) were received in the first 15 years after the
adoption of the Convention.

283. Based on the information contained in the reports received, the Committee notes
that no government has announced its intention to denounce the Convention at the
next possible opportunity but neither has any government announced the imminent or
forthcoming ratification of the Convention. As explained in greater detail in the
concluding remarks below, a major promotional effort would therefore be needed in
order to attract new ratifications in the foreseeable future.
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284. The Government of Canada identified two main difficulties: first, legislation
enacted by some jurisdictions, which to an extent is consistent with the Convention, is
typically restricted to the construction sector and does not cover the spectrum of public
procurement envisaged by the Convention. Secondly, it is not clear how the insertion of
labour clauses and the establishment of comparative working conditions would operate
and impact on the award of public contracts. Moreover, Canadian jurisdictions favoured
the application of laws of general application instead of special legislation for public
contracting and therefore did not intend at this juncture to adopt legislative provisions to
give effect to the Convention or Recommendation. '

285. The Government of the United Kingdom stated that the inclusion of labour clauses
could add cost and bureaucracy to contracts without any clear indication of benefits
while the contracting authority would run the risk of contravening EU rules, and that
bearing this in mind, it had no intention to ratify the Convention at present. The
Government of Australia considered that the mandatory insertion of labour clauses into
public contracts represented an approach to labour regulation which is out of step with
modern practice and therefore it was not the intention of the Australian Government to
pursue ratification of this Convention.

286. For its part, the Government of Sweden reported that the discussions regarding
whether or not Convention No. 94 should be ratified to a large extent concerned the
question of the compatibility of the Convention with EU law, especially EU rules on the
free movement of services. This question was analysed by the Public Procurement
Committee which was set up in 2004 and which reached the conclusion that at present it
was uncertain if the obligations in Convention No. 94 were compatible with the EU
procurement directives and other EU law. Commenting on the conclusions of the Public
Procurement Committee, the tripartite Swedish ILO Committee took the view that since
no specific legal obstacles were identified, Convention No. 94 should be ratified.
Moreover, in March 2006, the Swedish Parliament decided in favour of a proposal from
the Parliamentary Committee on the Labour Market in which it was stated that it was
important to ratify ILO Convention No. 94 but the Government had not yet responded to
this initiative. >

287. The Government of China referred to diverse adjustments that the implementation
of the Convention might entail and indicated that no plans for the ratification of the
Convention had so far been made.

288. The Government of Germany reported that the possibility of ratifying the
Convention had been considered on a number of occasions, most recently in connection
with a proposed law on compliance with collective agreements which failed to be
adopted by Parliament in 2002. The law in question, however, would not have fulfilled
all the requirements of the Convention since it referred only to certain public contracts
(i.e. construction industry and local public transport sector) and would have concerned
only wages and not other conditions of employment. Given that it was not even possible

! The Province of British Columbia repealed several years ago “fair wage” legislation that required non-union
contractors on large construction projects to pay the prevailing union rate.

% The Government noted also in its report that the high coverage by collective agreements in the Swedish labour
market (thus already providing working conditions that were higher than minimums set in national law) was the
main reason why the Swedish Parliament in 1950 decided against ratifying Convention No. 94.
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to reach a consensus on the proposed law, the German Government considered that the
conditions for ratification of the Convention were currently not met.

289. A number of countries (e.g. Colombia, Dominican Republic, El Salvador,
Indonesia, Latvia, Mali, Myanmar, Nicaragua, Saudi Arabia, Senegal and Suriname)
reported that the ratification of the Convention was not envisaged at present without
giving any specific reasons or additional explanations.

290. Certain countries made known that the question of the formal acceptance of the
Convention was currently being studied by a competent body. The Government of
Bahrain reported that it was in the process of examining the possibility of ratifying the
Convention in the context of the broader labour law reform undertaken in consultation
with the social partners. The Government of Greece referred to the forthcoming meeting
of the Higher Labour Council and indicated that the question of the possible ratification
of the Convention would be brought to the attention of the political leadership given that
the requirements of the Convention were already sufficiently reflected in national law
and practice. The Government of Lebanon reported that any modification of laws with a
view to harmonizing them with the instruments under consideration would require
deliberate and lengthy consideration that took into account all economic and financial
conditions of the country. The Government of Tunisia indicated that it would undertake
an in-depth analysis of the content of the Convention with a view to envisaging possible
ratification. The Government of Kazakhstan reported that the Ministry of Labour had
examined the Convention and intended to submit it for decision to the competent
authorities once the results of the application of those provisions of the new Labour
Code of 2007 that were linked to the implementation of the Convention were known.

291. In some countries, the question of the formal acceptance of the Convention has not
yet been submitted to a competent advisory body for tripartite consultations. This is the
case, for instance, in the Islamic Republic of Iran, Latvia and Poland. The Government
of Switzerland indicated that the possible ratification of the Convention has not so far
been examined on a tripartite basis but that full consultations with the most
representative employers’ and workers’ organizations would be held in the framework of
the major reform of the federal legislation on public procurement which was now under
way. The Government of Bosnia and Herzegovina reported that no decision on
ratification had been taken so far but that in tripartite consultations held earlier this year
the social partners pronounced themselves in favour of ratification. The Government of
Fiji stated that the Convention might be considered by the Labour Advisory Board next
year once the nine Conventions currently pending before this tripartite forum had been
decided. The Government of Viet Nam announced that the advantages and disadvantages
of ratifying the Convention would be thoroughly analysed in consultation with the social
partners in the context of the time-bound plan for ratification of ILO Conventions
between 2007 and 2010.

292. Some member States expressed the view that there was no need to ratify the
Convention. For instance, the Government of Hungary indicated that the national legal
system excluded from the range of potential contracting parties those employers who
violated the law to the detriment of their employees as early as in the pre-selection stage
and accordingly the protection of employees’ interests was fully ensured even though not
in the form identified in the ILO instrument. The Government of New Zealand explained
that its approach was to require conditions for the employment of labour for performance
of any works and supply contracts (public and private) to comply with generally
applicable employment-related legislation and therefore ratification was not considered
necessary. The Government of Japan reported that there was no intention to ratify the
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Convention considering that regardless of whether work was performed in the execution
of public contracts, wages and other working conditions in the private sector were agreed
upon autonomously between the parties concerned, i.e. workers and employers, and that
it would be inappropriate for the government to intervene except in case of violation of
the statutory conditions of work prescribed in the Labour Standards Law. The
Government of Mexico stated that despite the recent enactment of new public
procurement legislation, no provision was made for labour clauses such as those
provided for in the Convention, it being understood that workers’ rights were sufficiently
and uniformly protected by the general labour legislation. The Government of Papua
New Guinea indicated that it was not in a position to commit itself to any further
ratification because of the burden each ratification represented in terms of
implementation and reporting obligations, and that any new ratification would occur
after all the fundamental Conventions were adequately taken care of in national law and
practice. The Government of Comoros stated that it was not opposed to the ratification
of the Convention but that priority was given to the ratification of fundamental
Conventions and also that it considered labour legislation to be adequately protective of
workers engaged under public contracts.

293. In the same vein, the Government of Zimbabwe reported that existing provisions of
the Labour Act and sector-specific collective agreements sufficiently addressed the issue
of workers involved in public contracts and therefore the ratification of the Convention
was not contemplated. Similarly, the Government of Estonia indicated that it did not
intend to ratify the Convention since the situation of workers engaged in the execution of
public contracts posed no special difficulty and therefore ratification was neither relevant
nor a priority issue today. The Government of Portugal indicated that there were no
plans to ratify the Convention since all workers including those recruited under public
contracts enjoyed the legal guarantees of a minimum monthly remuneration, a maximum
limit on the duration of working hours and were covered by legislation relating to
occupational safety and health. The Government of South Africa expressed the view that
the legislation in place provided adequate protection to all workers and therefore singling
out workers engaged in the execution of public contracts would be inappropriate and
possibly discriminatory for every other category of workers. The Government of the
Republic of Korea reported that there was no intention to pursue the ratification of the
Convention as labour laws and regulations applied in a uniform manner and no need was
felt for specific labour legislation with respect to public contracts.

294. Finally, a certain number of countries, including Argentina, Croatia, Czech
Republic, Ecuador, Ethiopia, Honduras, India, Kuwait, Lithuania, Moldova, Peru,
Romania, Thailand and the Bolivarian Republic of Venezuela, did not provide any
indication in their reports as to whether they intended to consider the possibility of
becoming parties to this Convention.

Subsection B.  Employer organizations’ views
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295. Views expressed in observations received from employers’ and workers’
organizations are divergent. Business New Zealand stated that ratification would be
unnecessary since the relevant employment legislation applied to all employees. The
Confederation of British Industry (CBI) indicated that the current regulatory framework
provided appropriate levels of employee protection and supported the decision of the
Government of the United Kingdom not to ratify the Convention at this time. For the
Confederation of Portuguese Industry (CIP), the contents of both Convention No. 94 and



Final observations

Recommendation No. 84 were out of date and ratification of the Convention was thus
unnecessary and inappropriate.

Subsection C.  Worker organizations’ views

296. In contrast, the New Zealand Council of Trade Unions supported the formal
acceptance of the Convention, and, in the meantime, called for the introduction of a
Responsible Contractor Policy for publicly funded services. The German Confederation
of Trade Unions (DGB) said that in light of recent developments in the labour market it
was necessary to ratify Convention No. 94 as a matter of urgency. Denouncing
phenomena of wage dumping on a massive scale as a result of labour market pressures
and growing outsourcing and cross-border working arrangements, the German
Confederation indicated that trade unions in certain sectors were no longer able to
prevent unfair competition at the expense of workers when public contracts were
awarded.

297. Moreover, the General Confederation of Portuguese Workers (CGTP-IN)
considered that ratification of the Convention would constitute a very positive step since
it would contribute to ensuring that workers enjoyed greater protection; it would render
the process of public contracting more transparent and it would also induce the State and
other public bodies to set an example with regard to the implementation of and
compliance with labour standards. For its part, the General Union of Workers of
Portugal (UGT) drew attention to the subcontracting relationships which were frequently
linked to situations of exploitation and expressed the view that the ratification of
Convention No. 94 would constitute an important signal revitalizing and rendering more
effective certain labour protective measures. The General Confederation of Labour of
Argentina considered that by formally accepting the Convention, which put an emphasis
on the obligation to consult with the social partners, the Government would have the
occasion to promote consensus-based policies that would facilitate compliance with
labour standards and reduce job insecurity.

298. The two Japanese trade union centres, the Japanese Trade Union Confederation —
(JTUC-RENGO) and the National Confederation of Trade Unions (ZENROREN), both
pointed to structural reasons as justification for urging ratification. According to JTUC—
RENGO, prefectural and large city governments have outsourced all operations for
government building cleaning, 85 per cent or more of garbage collection, all home-help
services and 95 per cent or more of school catering to private contractors, and mentioned
that outsourced services now included additionally waste disposal, maintenance of roads,
sewage systems and parks, and management of public facilities; 40 per cent of all
completed work in the construction sector stemmed from orders placed by government.
ZENROREN stated that increasing outsourcing of work as well as services by
government agencies and public enterprises had caused public contracts to touch many
trades and industries, and the number of persons doing work in the execution of public
contracts was growing. Subcontracting practices, methods used for tendering and
bidding, and emphasis placed on low-cost bidding were all cited as justification by these
centres for ratification and implementation of Convention No. 94 as a matter of urgency.
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299. In making the case in favour of the ratification of the Convention, Japan’s Joint
Struggle Committee of Construction and Allied Industries of Metropolitan Area’
pointed out that multi-layer subcontracting was predominate in the national construction
industry. Those working for very small, subcontractors were often deprived of rights on
account of their being outside the scope of narrowly drawn Japanese labour laws. Since
public works made up some 40 per cent of construction investment, the Struggle
Committee suggested that appropriate condition-improving regulation of this sector
would spill over to non-public works. The Struggle Committee further emphasized that
the lack of a minimum pricing system for employer estimation of contract bids had
caused wage compression pressures leading to “social dumping” in the public works
sector; they argued that ratification would help remedy this. Along the same lines, the
Korean Confederation of Trade Unions (KCTU) drew attention to the worsening
situation of workers in an irregular situation and those workers employed through
outsourcing in public contracts and felt it was urgently necessary for the Government of
the Republic of Korea to ratify the Convention. It referred, in particular, to the
construction industry which was dominated by subcontracts and short-term employment
and denounced the fact that labour costs in contract prices were not calculated on the
basis of the actual number of workers but as a certain ratio of the overall construction
cost, thus leaving workers exposed to low and even sub-minimum pay.

300. In the case of Finland, three workers’ organizations, i.e. the Central Organization
of Finnish Trade Unions (SAK), the Finnish Confederation of Salaried Employees
(STTK) and the Confederation of Unions for Academic Professionals (AKAVA), drew
attention to the fact that contracts awarded by municipal authorities, who happened to be
the biggest employers since they were responsible for sectors such as education, health
and social care, and infrastructure (energy, traffic, construction), were excluded from the
scope of the Convention which rendered the application of the Convention substantially
ineffective. The Trade Union of Civil Engineering, Industry and Planning (SGIP) of The
former Yugoslav Republic of Macedonia referred to the working conditions prevailing in
the public works sector (undeclared day labourers without health or pension coverage
and unlimited work hours), denounced the fact that new draft public procurement
legislation currently under discussion did not provide for social or labour clauses, and
also denounced the fact that the Economic and Social Council did not address the
question of the possible ratification of Convention No. 94 since there was no interest on
the employers’ side. The Swedish Trade Union Confederation (LO) and the Swedish
Confederation of Professional Employees (TCO) referred to the ongoing debate as to
whether a possible ratification by Sweden would be compatible with EU Directives on
public procurement. They recalled that a favourable opinion had already been given by
an independent expert in the context of the Public Procurement Inquiry of 2005, and
expressed concern about the fact that the EU trade rules on competition were being used
as an excuse not to ratify the Convention.

301. In its comments, the Building and Wood Workers International (BWI) considered
that Convention No. 94 was an important and under-appreciated instrument and that its

? The main affiliated unions of the committee are: Kanto Headquarters of Public Workers’ Union of the Ministry
of Land, Infrastructure and Transport; Workers’ Union of the Japan Water Agency; Workers’ Union of Urban
Renaissance Agency; National Federation of Construction Engineering Workers’ Unions for Japan; Kanto
District Council of All Japan Construction Transport and General Workers’ Union; Yokohama City Labour
Union; Port Branch of Tokyo Metropolitan Government Labour Union; Kanagawa Prefecture Construction
Labour Union Federation; Tokyo General Construction Workers’ Union; Chiba General Construction Workers’
Union; and Saitama General Construction Workers’ Union.
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ratification should be promoted as a matter of priority. BWI suggested that promotional
activities should include discussion of public procurement and labour clauses in public
contracts at national and regional level. It further proposed that consideration should be
given to the possibility of introducing additional labour clauses into the Convention,
possibly in the form of a protocol, that would enhance its impact in achieving decent
work objectives. Such additional labour clauses would relate to the fundamental ILO
Conventions and to key international labour standards on occupational safety and health
and social security.

302. By way of conclusion, the Committee observes that apart from some unspecified
references to future tripartite consultations and a few standardized statements indicating
that due consideration will be given to the possible formal acceptance of the Convention,
the majority of member States non-parties to the Convention do not seem disposed to
adopt specific legislation regulating labour matters in the execution of public contracts
and to incorporate the provisions of Convention No. 94 into their domestic legal systems.
This has caused concern to certain workers’ organizations for what they consider to be a
failure to deal with the structural challenge posed to labour conditions by the
combination of increased competition for public contracts and the shortfall of modern
labour regimes to ensure the maintenance of satisfactory conditions of work and
employment.

Section 3. Concluding remarks

303. The Committee welcomes the opportunity to examine thoroughly for the first time
the Labour Clauses (Public Contracts) Convention, 1949 (No. 94), and Recommendation
(No. 84), with a view to contributing to a better understanding of their requirements and
shedding some light on their essential purpose. Although the Convention has achieved a
reasonable level of ratification, and although its rationale remains meaningful and
relevant and the Governing Body has formally identified it as an up to date instrument,
its application and scope continue to stir debate.

The continuing relevance of the Convention

304. In judging the currency of these instruments, it is useful to note that they were
adopted with a view to ensuring that substantial public investment in public works and
the purchase of goods and services did not have the effect of depressing working
conditions elsewhere in the economy. As was noted in 1948,

the influence of [labour] clauses depends upon the extent to which the Government enters
into the economic processes of the country, either as a purchaser of supplies and equipment or
as an investor in construction works. In wartime, or in a period of intensive preparation for
defence, the volume of government purchases reaches such high levels, and the number of
industries in which such purchases represent a significant proportion of total output increases so
considerably, that the effects of stipulations in public contracts concerning conditions of work
may be felt to a marked degree in the entire economy. *

Today, public investment via public contracts represents a high proportion of formal
economic activity in both developed and developing countries. The risk remains
essentially the same, namely that the winning tender may well be the one which pays the
lowest wages, fails to provide safety equipment or coverage for accidents, and which has
the largest proportion of informal workers, for whom no tax or social security is paid,

* ILC, 31st Session, 1948, Fair wages clauses in public contracts, Report VI(b)(1), p. 3.
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and who are not covered in practice by any legal or social protection. There is a concern
that international competition, especially in the presence of multinational companies
with large and efficient infrastructures, pushes bidding enterprises to compress labour
costs which most often results in reduced wages, longer hours, and poorer conditions
such as inadequate sanitation, accommodation and eating facilities. Indeed, the
observations made 60 years ago are even more valid today, taking also into account
modern public authorities’ outsourcing of public and support services via contract,
and financial investment in public—private partnerships which provide today the types
of public goods and services provided in the past through public contracting.

305. ILO Conventions classically require ratifying States to use the mechanisms of law
and enforcement to improve conditions at private workplaces. The International Labour
Conference in 1949 decided that state power in the marketplace, exercised via the
labour clauses placed in public contracts, would also be an appropriate mechanism for
preventing the downward pressure on labour rights. Equally compelling was the
proposition that public funds should be used in socially responsible ways, including in
the support of favourable conditions of work achieved through the exercise of the
fundamental right to freedom of association and to collective bargaining, or as a result
of government intervention on behalf of workers in inherently vulnerable labour
market conditions.

The debate in a nutshell
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306. The Committee has observed in this survey significant developments bearing on
these basic propositions. Although all agree that government contractors must comply
with legislation that is applicable to them, there are many who oppose the idea that the
modern public procurement system should pursue social policy goals and who favour
instead policies which seek best value for money in an environment of fair competition. >
Those who hold this view consider that contracting methods that today implement
globally private corporate social responsibility should not be used to promote social
responsibility on the part of contracting public authorities. On this view, public law and
enforcement should be the only means available to governments in an increasingly
competitive world where public resources are scarce.

307. In the field of workers’ rights and conditions of labour, the current trend at both
regional and national levels is for labour laws to establish enabling legal frameworks and
to avoid setting specific minimum levels of wages and working conditions. However,
enabling legal frameworks alone do not necessarily result in living wages and good
working conditions as the empirical evidence of increasing income disparity and social
inequality demonstrates. Another factor is the relative weakening of workers’
organizations in negotiating favourable conditions. In this environment, the Committee
considers that labour clauses that actually set as minimum standards the most
advantageous conditions where the work is being done, consistent with the notion of
the State as a model employer, continue to be a valid means of ensuring fair wages
and conditions of work.

308. In the light of the greater impact of globalization on an increasing number of
member States and the related heightening of competitive pressures, the Committee

5 See Union of Industrial and Employers” Confederations of Europe (UNICE): Achieving world-class public
procurement across Europe, 2004. In 2007, the organization changed its name into BUSINESSEUROPE.
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further considers the objectives of the Convention to be even more valid today than
they were 60 years ago and to strengthen the ILO’s call for fair globalization.

309. As this survey has shown, other organizations and institutions are currently very
active in the field of public procurement and are adopting different approaches. At the
same time, certain initiatives include a social dimension referring in general to the ILO
fundamental principles and rights at work rather than to Convention No. 94. There are
few mandatory rules and where they exist they are vaguely worded, mostly tied to
existing laws, and the mechanisms for enforcement are weak. Optional clauses and
guidelines are dependent on an employer’s willingness to observe fair labour practices.
The ILO standards reviewed here may seem to have lost some of their visibility in this
debate.

Bringing the Convention back into focus

310. The response of the Committee to this debate is to note, first, that the International
Labour Conference, in adopting the report of its Committee on Sustainable Enterprises
in 2007, specifically concluded that Convention No. 94 continues to be valid and up to
date, and called upon the Office to promote its ratification and application. ® The
Conference also requested the Office to “work with international, multilateral and
bilateral institutions in order to ensure sustainable procurement and lending practices

that demonstrate an understanding and application of the principles contained in

international labour standards”.’ Moreover, the Governing Body in 1996 endorsed

similar conclusions and resolutions from a Tripartite Meeting on Social and Labour
Issues concerning Migrant Workers in the Construction Industry, including even a
request to the ILO Director-General “to call on the international and intergovernmental

development banks and agencies to take the provisions of Convention No. 94 into

consideration when issuing tender specifications for public construction projects”. ®

311. Based on the above, the Committee considers that through appropriate
engagement at national level much can be done in this vibrant sector to improve the
implementation of Convention No. 94 among those countries that have ratified it.
Consideration should be given to a programme of promotion and dissemination,
involving technical assistance from the Office that reaches beyond ministries

8 ILC, report of the Committee on Sustainable Enterprises, resolution concerning the promotion of sustainable
enterprises, 96th Session, 2007, Record of Proceedings, para. 19, p. 15/103.

7 ibid., para. 25, p. 15/106. Concerning the role of governments, the Conference invited them to “promote social

and environmental standards in public procurement and investment programmes and in lending policies ... [and
to] strengthen and reinforce a culture of respect for workers’ rights by setting a strong example”, ibid., para.
16(4), p. 15/101.

8 ILO: Note on the proceedings, Tripartite Meeting on Social and Labour Issues concerning Migrant Workers in
the Construction Industry, Geneva, 4—8 March 1996, TMMWCI/1996/13. Report of the Committee on Sectoral
and Technical Meetings and Related Issues, GB.267/11, conclusions in para. 55, adopted by the Governing Body.
GB.267/PV, p. IV/5. Another Tripartite Meeting on the Construction Industry in the Twenty-First Century, held
in 2001, addressed the question of procurement and concluded: “Governments and international financing
agencies should encourage socially responsible business practices that promote and protect workers’ rights in
accordance with the ILO Declaration on Fundamental Principles and Rights at Work. The ILO can help to bring
this about by providing a platform for social dialogue and for discussions with financial institutions such as the
Word Bank. In this connection, consideration should be given to the Labour Clauses (Public Contracts)
Convention, 1949 (No. 94)”; see Note on the proceedings, Tripartite Meeting on the Construction Industry in the
Twenty-First Century: Its Image, Employment Prospects and Skill Requirements, Geneva, 10-14 December
2001, TMCIT/2001/12, para. 18, p. 27.
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responsible for labour and into the procurement and public contracting sector itself. °
Collaboration should be sought with relevant employers’ and workers’ organizations,
national and international industrial organizations and associations, as well as other
institutions and organizations that are having a current and ongoing impact on this
sector, as can be so vividly seen in this survey. In this respect, the ILO Training Centre
in Turin with its expertise in public procurement training could play a more active role
in enhancing the visibility of the Convention and familiarizing state and non-state
actors with its requirements.

312. The Committee also considers that the Office could engage in a dialogue with
both the international financial institutions, most notably the development banks and,
through appropriate and coordinated procedures, with the international organizations
that are having such a profound effect on public procurement with the object of
cooperating on national action consistent with obligations under Convention No. 94
where it is ratified. The Committee stresses that Convention No. 94, an instrument
binding under international law, adopted through a representative process, supervised
transparently and objectively, should be recognized as having continued relevance to
the world of work. In this respect, the Committee agrees with the view of the
International Labour Conference that cooperation with IFIs and other interested
actors is essential and emphasizes that this process should focus on improving synergy
and coherence with these institutions and actors.

The way forward
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313. The Committee considers that in light of its continued relevance and importance,
the Convention should be actively promoted with a view to amplifying its ratification
record. At the same time, it notes that on account of major developments that have
occurred since its adoption, the Convention does not adequately reflect current
procurement patterns. The Committee also considers that the Convention may need to
be revisited to address these issues and to enable the ILO to provide an appropriate
response to current challenges such as: the increasing role of public—private
partnerships; the emergence of new actors, including professional bodies; the absence
of specific binding national legal provisions concerning labour conditions in the
execution of public contracts and the lack of effective enforcement measures. Were
the International Labour Organization to decide upon the partial revision of
Convention No. 94, this would provide it with an opportunity to address some of the
current limitations of the instrument including the non-coverage of public cross-
border contracting and the wide discretion in excluding contracts awarded by non-
central authorities. This would also allow the Organization to bring the instrument up
to date, taking into account the major developments in the area of public procurement
and the increasing vrole of international actors and institutions, both
intergovernmental and non-governmental, and to synchronize its provisions with the

° For example, the Office has had from 2003 a technical Construction Action Programme (CAP) operating in
five countries, Brazil, Egypt, Ghana, India and the United Republic of Tanzania. The CAP focuses on improving
employment practices, occupational safety and health, industry training and employment. The Committee has
addressed comments for many years to three of the four ratifying countries involved in the CAP asking that
measures be taken to apply the Convention. Recent article 22 reports from these countries give no indication of
CAP activities supporting or promoting such measures. The Committee has been unable to otherwise observe
such CAP support of this kind; ILO: Evaluation Report — Construction Action Programme (CAP), unpublished
document. The Committee would be pleased to see action supporting improved application of the Convention
within such a technical cooperation project.
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principles underlying the eight fundamental ILO Conventions referred to in the 1998
Declaration on Fundamental Principles and Rights at Work thus making it a vital
component of the ILO’s Decent Work Agenda.

314. Even without partial revision, '° the Committee’s view is that the purpose and
object of the Convention remain intrinsically sound. In this sense, the Committee
considers Convention No. 94 to be an underused instrument. At a time when the ILO
core labour standards and the 1998 ILO Declaration are gaining prominence in the
field of international human rights law and international trade law, Convention
No. 94 offers a unique opportunity and a normative platform on which the ILO could
build a comprehensive standard for the promotion of decent labour conditions in
public contracts.

315. The Committee therefore considers that there is real potential in infusing new
life into the Convention and making it the focus for socially responsible public
procurement operations. The current proliferation of private voluntary initiatives and
other international and regional efforts reviewed in Chapter IIl above confirms the
urgent need for harmonization and standard setting at the international level. In view
of these developments, the Committee is of the view that there is a need for the ILO to
act even more promptly with a view to marking the Convention’s presence and
formulating coherent proposals for integrating social criteria into public contracting.

101t is noted, in this connection, that the Building and Wood Workers’ International (BWI) made express
reference in its comments to the possibility of partially revising the Convention by means of a Protocol which
would broaden the scope of labour clauses to incorporate the principles underlying the ILO fundamental
Conventions and other key international labour standards on occupational safety and health and social security.
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List of ratifications

Adopted at the 32nd Session of the ILC

Date of entry into force: 20 September 1952

60 ratifications

Algeria
Antigua and Barbuda
Armenia
Austria
Bahamas
Barbados
Belgium
Belize
Brazil
Bulgaria
Burundi
Cameroon
Central African Republic
Costa Rica
Cuba
Cyprus
Democratic Republic of the Congo
Denmark
Djibouti
Dominica
Egypt
Finland
France
Ghana
Grenada
Guatemala
Guinea
Guyana
Iraq

Israel

Italy

19.10.1962
2.2.1983
18.5.2006
10.11.1951
25.5.1976
8.5.1967
13.10.1952
15.12.1983
18.6.1965
7.11.1955
11.3.1963
3.9.1962
9.6.1964
2.6.1960
29.4.1952
23.9.1960
20.9.1960
15.8.1955
3.8.1978
28.2.1983
26.7.1960
22.12.1951
20.9.1951
4.4.1961
9.7.1979
13.2.1952
12.12.1966
8.6.1966
25.4.1986
30.3.1953
22.10.1952

Jamaica
Kenya
Malaysia
Sabah
Sarawak
Mauritania
Mauritius
Morocco
Netherlands
Nigeria
Norway
Panama
Philippines
Rwanda
Saint Lucia
Saint Vincent and the Grenadines
Sierra Leone
Singapore
Solomon Islands
Somalia
Spain
Suriname
Swaziland
Syrian Arab Republic
Tanzania, United Republic of
Turkey
Uganda
United Kingdom
denounced 20.9.1982
Uruguay
Yemen

26.12.1962
13.1.1964

3.3.1964
3.3.1964
8.11.1963
2.12.1969
20.9.1956
20.5.1952
17.10.1960
12.2.1996
4.6.1971
29.12.1953
18.9.1962
14.5.1980
21.10.1998
15.6.1961
25.10.1965
6.8.1985
18.11.1960
5.5.1971
15.6.1976
5.6.1981
7.6.1957
30.1.1962
29.3.1961
4.6.1963
30.6.1950

18.3.1954
14.4.1969
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Table of reports due and received on
Convention No. 94 and Recommendation

No. 84 under article 19 of the ILO Constitution
(as at 7 December 2007)

Article 19 of the Constitution of the International Labour Organization provides that
Members shall “report to the Director-General of the International Labour Office, at appropriate
intervals as requested by the Governing Body” on the position of their law and practice in regard
to the matters dealt with in unratified Conventions and Recommendations. The obligations of
Members as regards Conventions are laid down in paragraph 5(¢) of the abovementioned article.
Paragraph 6(d) deals with Recommendations, and paragraph 7(a) and (b) deals with the particular
obligations of federal States. Article 23 of the Constitution provides that the Director-General
shall lay before the next meeting of the Conference a summary of the reports communicated to
him by Members in pursuance of article 19, and that each Member shall communicate copies of
these reports to the representative organizations of employers and workers.

At its 218th Session (November 1981), the Governing Body decided to discontinue the
publication of summaries of reports on unratified Conventions and on Recommendations and to
publish only a list of reports received, on the understanding that the Director-General would
make available for consultation at the Conference the originals of all reports received and that
copies of reports would be available to members of delegations on request.

At its 267th Session (November 1996), the Governing Body approved new measures for
rationalization and simplification.

From now on, reports received under article 19 of the Constitution appear in simplified
form in a table annexed to Report III (Part 1B) of the Committee of Experts on the Application of
Conventions and Recommendations.

Requests for consultation or copies of reports may be addressed to the secretariat of the
Committee on the Application of Standards.

The reports, which are listed below, refer to the Labour Clauses (Public Contracts)
Convention, 1949 (No. 94), and the Labour Clauses (Public Contracts) Recommendation, 1949
(No. 84).

Member States Convention No. 94 Recommendation No. 84
Afghanistan - -

Albania Received Received

Algeria Ratified, 19.10.1962 Received

Angola - -

Antigua and Barbuda Ratified, 2.02.1983 -

Argentina Received Received

Armenia Ratified, 18.05.2005 -
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Member States Convention No. 94 Recommendation No. 84
Australia Received Received
Austria Ratified, 10.11.1951 Received
Azerbaijan Received Received
Bahamas Ratified, 25.05.1976 -
Bahrain Received Received
Bangladesh - -
Barbados Ratified, 8.05.1967 -
Belarus Received Received
Belgium Ratified, 13.10.1952 -

Belize Ratified, 15.12.1983 -

Benin - -

Bolivia - -

Bosnia and Herzegovina Received Received
Botswana - -

Brazil Ratified, 18.06.1965 Received
Brunei Darussalam - -
Bulgaria Ratified, 7.11.1955 Received
Burkina Faso - -
Burundi Ratified, 11.03.1963 -
Cambodia - -
Cameroon Ratified, 3.09.1962 Received
Canada Received Received
Cape Verde - -

Central African Republic Ratified, 9.06.1964 -

Chad - -

Chile - -

China Received Received
Colombia Received Received
Comoros Received Received
Congo - -

Costa Rica Ratified, 2.06.1960 Received
Cote d'lvoire - -

Croatia Received Received
Cuba Ratified, 29.04.1952 Received
Cyprus Ratified, 23.09.1960 Received
Czech Republic Received Received
Democratic Republic of the Congo Ratified, 20.09.1960 -
Denmark Ratified, 15.08.1955 Received
Djibouti Ratified, 3.08.1978 -
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Member States Convention No. 94 Recommendation No. 84
Dominica Ratified, 28.02.1983 -
Dominican Republic Received Received
Ecuador Received Received
Egypt Ratified, 26.07.1960 Received
El Salvador Received Received
Equatorial Guinea - -

Eritrea - -
Estonia Received Received
Ethiopia Received Received
Fiji Received Received
Finland Ratified, 22.12.1951 Received
France Ratified, 20.09.1951 Received
Gabon - -
Gambia - -
Georgia - -
Germany Received Received
Ghana Ratified, 4.04.1961 -
Greece Received Received
Grenada Ratified, 9.07.1979 Received
Guatemala Ratified, 13.02.1952 Received
Guinea Ratified, 12.12.1966 -
Guinea-Bissau - -
Guyana Ratified, 8.06.1966 Received
Haiti - -
Honduras Received Received
Hungary Received Received
Iceland - -

India Received Received
Indonesia Received Received
Islamic Republic of Iran Received Received
Iraq Ratified, 25.04.1986 -

Ireland - -

Israel Ratified, 30.03.1953 Received
Italy Ratified, 22.10.1952 Received
Jamaica Ratified, 26.12.1962 -

Japan Received Received
Jordan - -
Kazakhstan Received Received
Kenya Ratified, 13.01.1964 -
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Member States Convention No. 94 Recommendation No. 84
Kiribati - -
Republic of Korea Received Received
Kuwait Received Received
Kyrgyzstan - -
Lao People’s Democratic Republic - -
Latvia Received Received
Lebanon Received Received
Lesotho - -
Liberia - -
Libyan Arab Jamahiriya - -
Lithuania Received Received
Luxembourg - -
Madagascar - -
Malawi - -
Malaysia
Sabah Ratified, 3.03.1964 -
Sarawak Ratified, 3.03.1964 Received
Mali Received Received
Malta - -
Mauritania Ratified, 8.11.1963 -
Mauritius Ratified, 2.12.1969 Received
Mexico Received Received
Republic of Moldova Received Received
Mongolia - -
Montenegro - -
Morocco Ratified, 20.09.1956 Received
Mozambique Received Received
Myanmar Received Received
Namibia - -
Nepal - -
Netherlands Ratified, 20.05.1952 -
New Zealand Received Received
Nicaragua Received Received
Niger - -
Nigeria Ratified, 17.10.1960 -
Norway Ratified, 12.02.1996 Received
Oman Received Received
Pakistan - -
Panama Ratified, 4.06.1971 Received
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Member States Convention No. 94 Recommendation No. 84
Papua New Guinea Received Received
Paraguay - -

Peru Received Received
Philippines Ratified, 29.12.1953 -

Poland Received Received
Portugal Received Received
Qatar Received Received
Romania Received Received
Russian Federation - -
Rwanda Ratified, 18.09.1962 -

Saint Kitts and Nevis - -

Saint Lucia Ratified, 14.05.1980 -

Saint Vincent and the Grenadines Ratified, 21.10.1998 -

Samoa - -

San Marino - -

Sao Tome and Principe - -

Saudi Arabia Received Received
Senegal Received Received
Serbia - -
Seychelles - -

Sierra Leone Ratified, 15.06.1961 -
Singapore Ratified, 25.10.1965 Received
Slovakia - -
Slovenia - -
Solomon Islands Ratified, 6.08.1985 -
Somalia Ratified, 18.11.1960 -

South Africa Received Received
Spain Ratified, 5.05.1971 -

Sri Lanka - -

Sudan - -
Suriname Ratified, 15.06.1976 Received
Swaziland Ratified, 5.06.1981 -
Sweden Received Received
Switzerland Received Received
Syrian Arab Republic Ratified, 7.06.1957 -
Tajikistan - -

United Republic of Tanzania Ratified, 30.01.1962 -
Thailand Received Received

The former Yugoslav Republic of Macedonia
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Member States Convention No. 94 Recommendation No. 84
Timor-Leste - -

Togo - -
Trinidad and Tobago Received Received
Tunisia Received Received
Turkey Ratified, 29.03.1961 -
Turkmenistan - -
Uganda Ratified, 4.06.1963 -
Ukraine Received Received
United Arab Emirates - -

United Kingdom Received Received
United States Received Received
Uruguay Ratified, 18.03.1954 Received
Uzbekistan - -
Venezuela Received Received
Viet Nam Received Received
Yemen Ratified, 14.04.1969 -
Zambia - -
Zimbabwe Received Received

119



Appendix 111

Legislative texts on labour clauses
in public contracts by country '

120

Algeria
Presidential Decree No. 02-250 of 24 July 2002 on public procurement regulations.
Order of 21 November 1964 establishing the general administrative clauses applicable to
public works.
Antigua and Barbuda
Tenders Board Act Cap. 424A Vol. 9 (1992).

Argentina
Act No. 13.064 of 6 October 1947 on Public Works.
http://www.anses.gov.ar/p-contrataciones/normas/ley 13064.htm
Act No. 22.250 of 11 July 1980 on the status of workers in the construction industry.
http://www.construsur.com.ar/index.php?name=News&file=article&sid=87

Rules on contracts concluded by the national administration, approved by Decree
No. 1023/2001 of 13 August 2001.

http://www.enre.gov.ar/web/bibliotd.nsf/042563ae0068864b04256385005ad0be/9e89f23¢
¢30382703256aaa0046ff6a?OpenDocument

Rules governing the acquisition, alienation and hiring of goods and services of the State,
approved by Decree No. 436/00 of 30 May 2000.

http://www.mecon.gov.ar/digesto/decretos/2000/decreto436.htm

Austria
Federal Law on Public Procurement (BGB1 I No. 17/2006) (Bundesvergabegesetz 2006).
Federal Act on the Award of Contracts (BGB1 I No. 56, as amended in BGBI.
1. No. 120/1999).
Azerbaijan
Labour Code of 1 February 1999.
Law on Public Procurements of 27 December 2001.

Decree 668 of 29 January 2002 on application of the Law on Public Procurement.

! Ratifying States are indicated in italics.
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Decision No. 34 of 28 February 2003 of the Cabinet of Ministers On approval of sample of
procurement contract for goods, works and services.
Bahamas
Circular No. 2 of 26 October 1965.
Circular No. 1/1966 of 19 January 1966.

General Conditions of Government Contracts.

Barbados
Labour Clauses (Public Contracts) Act (Cap. 349) as amended.
http://www.caricomlaw.org/docs/Labour%20Clauses%20(Public%20Contracts).pdf

Belarus
Act No. 2588-XII of 24 November 1993, as amended by Act No. 162-3 of 20 July 2006.
Civil Code, No. 218-3 of 7 December 1998, as amended up to 29 December 2006.
Labour Code of 26 July 1999 (Text No. 432).

Belgium

Law of 24 December 1993 on public procurement.

Belize
Labour Act, Chapter 297 of the Laws of Belize, Revised Edition 2000.
http://www.belizelaw.org/lawadmin/index2.html
Contractor-General Act, Chapter 6 of the Laws of Belize, Revised Edition 2000.

http://www.belizelaw.org/lawadmin/index2.html

Benin

Act No. 98-004 of 27 January 1998 establishing the Labour Code.

Bolivia
Supreme Decree of 26 May 1939 to issue the Labour Code, as amended.
Regulatory Decree No. 244 of 23 August 1943 regulating the General Labour Act, as
amended.
Brazil
Law No. 8666/93 of 21 June 1993 on public procurement, as amended.
Decree No. 2271/97 on public contracting of services.

Normative Instructions of the Secretariat of the Federal Administration No. 8/SAF of
26 August 1994,

Normative Instruction IN/MARE No. 18/97 relating to procedures preparatory to tendering
and subcontracted services.

Brunei Darussalam
Labour Act (Chapter 93), 11 of 1954, as amended (revised edition 2002, 15 April 2002).
http://www.commonlii.org/bn/legis/193127/
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2. Labour (Public Contracts) Rules, S 80/71.

http://www.commonlii.org/bn/legis/la93 1cr442/
Bulgaria

1.  Labour Code (State Gazette Nos 26—27/1986), as amended to 2004.
http://www.mlsp.government.bg/en/docs/labour/Labour%20code%20consolidated%20en.pdf

2. Public Procurement Law (State Gazette No. 28/06.04.2004, as subsequently amended).

3. Rules for the implementation of the Public Procurement Law (State Gazette
No. 84/27.09.2004).
http://www.aop.bg/fckedit2/user/File/en/Normativna%?20baza/rules_pplaw.pdf

4.  Ordinance for the award of small public procurement contracts (State Gazette
No. 84/27.09.2004).
http://www.aop.bg/fckedit2/user/File/en/Normativna%?20baza/small _contracts.pdf

5. Ordinance for the terms and conditions for the award of special public procurement
contracts (State Gazette No. 80/14.09.2004).
http://www.aop.bg/fckedit2/user/File/en/Normativna%20baza/ordinace_special.pdf

6.  Status of the Public Procurement Agency (State Gazette No. 24/23.03.2004), as amended
in 2005 (State Gazette No. 78/30.10.2005).
http://www.aop.bg/fckedit2/user/File/en/Normativna%?20baza/uspr.pdf

Burundi

1. Presidential Decree No. 100/49 of 11 July 1986 on specific measures to guarantee
minimum conditions to workers employed by a public contractor.

2. Decree-Law No. 1/015 of 19 May 1990 on public procurement.

Decree No. 100/120 of 18 August 1990 on general conditions of contract.

4.  Decree-Law No. 1/037 of 7 July 1993 on amendment of the Labour Code.
http://droit.francophonie.org/doc/html/bi/l0i/fr/1993/1993dfbilgfr3.html

5. National Inter-professional Collective Agreement of 3 April 1980.

Cameroon

1. Decree No. 95/101 of 9 June 1995 on public procurement regulations.

2. Decree No. 95/102 of 9 June 1995 on the mandate, organization and operation of the
committees on public contracts.

3. Decree No. 2000/156 of 30 June 2000 amending certain provisions of Decree No. 95/102
of 9 June 1995.

Canada
Federal jurisdiction

1. Fair Wages and Hours of Labour Act.
http://laws.justice.gc.ca/en/ShowFullDoc/cs/L-4///en

2. Fair Wages and Hours of Labour Regulations.

122

http://laws.justice.gc.ca/en/ShowFullDoc/ct/C.R.C.-c.1015///en



Legislative texts on labour clauses in public contracts

3. Public Works and Government Services Canada (PWGSC) Supply Manual.
http://www.pwgsc.gc.ca/acquisitions/text/sm/toc-e.html

4.  Public Works and Government Services Canada (PWGSC) Standard Acquisition Clauses
and Conditions (SACC) Manual.

http://sacc.pwgsc.gc.ca/sacc/download-e.jsp

Provinces and territories

Alberta
5. Employment Standards Code, Chapter E-9.
http://www.qp.gov.ab.ca/documents/acts/E09.cfm.
6.  Employment Standards Regulation (AR 14/97).
http://www.qp.gov.ab.ca/documents/regs/1997 014.cfm
7. Occupational Health and Safety Act.
http://employment.alberta.ca/cps/rde/xchg/hre/hs.xs1/295.html
British Columbia
8.  Employment Standards Act, Chapter 113.
http://www.qp.gov.bc.ca/statreg/stat/E/96113 01.htm
Manitoba

9. The Government Purchases Act.

http://web2.gov.mb.ca/laws/statutes/ccsm/g090e.php

New Brunswick
10. Employment Standards Act, Chapter E-7.2, Parts 3, 4 and 5.

http://www.gnb.ca/acts/acts/e-07-2.htm
11.  New Brunswick Regulation 90-149 under the Employment Standards Act (O.C. 90-028).
Newfoundland and Labrador
12. Labour Standards Act, Chapter L-2.
http://www.hoa.gov.nl.ca/hoa/statutes/102.htm
13.  Occupational Health and Safety Act.
14. Public Tender Act.
http://www.hoa.gov.nl.ca/hoa/statutes/p45.htm

Ontario
15. Employment Standards Act, Chapter 41.
http://www.e-laws.gov.on.ca/DBLaws/Statutes/English/00e41_e.htm
16.  Occupational Health and Safety Act.
Quebec

17. Labour Standards Act, RSQ, Chapter N-1.1.

http://publicationsduquebec.gouv.qc.ca/en/frame/index.html
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Yukon
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18.

19.
20.

Yukon Employment Standards Act.
http://www.community.gov.yk.ca/labour/esa.html

Order Amending the Fair Wage Schedule (2005) (O.1.C. 2005/193).
Occupational Health and Safety Act.

Central African Republic

Decree No. 61/135 of 19 August 1961 on administrative provisions applicable to all
contracts for supplies, services and works awarded in the name of the Central African
Republic.

Decree No. 61/136 of 19 August 1961 on general administrative clauses applicable to the
execution of contracts for public works.

Decree No. 61/137 of 19 August 1961 on general administrative clauses applicable to the
execution of contracts for supplies and services.

Labour collective agreement of enterprises of construction and public works.

China

Government Procurement Law.

Colombia
Law No. 80 of 28 October 1993 on the General Public Administration Contracting Statute.
http://www.ramajudicial.gov.co/csj portal/Min/10801993.htm
Law No. 789 of 27 December 2002 on labour and social protection.
http://www.consultoriotributario.com/normatividad/2002/leyes/L789-02/1L789-02.htm
Law No. 828 of 10 July 2003 on control of fraud against the social security system.
http://www.secretariasenado.gov.co/leyes/L0828003.htm

Cyprus

Notification of 21 September 1977 on Model Rules in connection with labour clauses in
Government and such other public contracts as may be entered into with assistance from
Government by way of grant, loan, subsidy, licence, guarantee or other similar form of
assistance.

Law for the Coordination of Procedures for the Award of Public Works Contracts, Public
Supply Contracts and Public Service Contracts and Related Matters No. 12(1)2006.

Czech Republic
Public Procurement Act No. 40/2004 Coll.

Denmark

Circular Letter No. 114 of the Ministry of Labour of 18 May 1966 respecting the
application of the Convention No. 94 concerning Labour Clauses in Public Contracts
adopted by the International Labour Conference.

Circular Letter No. 115 of the Ministry of Labour of 27 June 1990.
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W=

Act No. 933 of 15 December 1999 on posting of workers implementing the Directive of the
European Parliament and of the Council of the European Union Directive 96/71/EC of
16 December 1996.

Consolidated Competition Act No. 539 of 28 June 2002.
http://www ks.dk/english/competition/legislation/comp-act539-02/

Act on the Complaints Board for Public Procurement of 31 May 2000, as amended by Act
No. 431 of 6 June 2005.

http://www ks.dk/english/procurement/legislation/act/

Dominica

Fair Wages Rules, 1954, as amended.

Ecuador

Public Procurement Act 1990.

Egypt
Public Tenders Law No. 89/1998.
Tenders and Auctions Law No. 9/1983.
Labour Law No. 12 of 2003.

Executive Regulations of the Tenders and Auctions Law.

El Salvador
Law of Acquisitions and Contracts for Public Administration Institutions (Legislative
Decree No. 868 of 5 April 2000).
Estonia

Public Procurement Act of 19 October 2000.

Finland
Public Procurement Act (348/2007).

Law on procurement by units operating in the water and energy management, traffic and
postal services (349/2007).

Employment Contracts Act (55/2001), as amended.

France
Code on public contracts, adopted by Decree No. 2006-975 of 1 August 2006.
http://www.achatpublic.com/dmp/cmp/cmp2006

General administrative clauses applicable to contracts for public works, Decree No. 76-87
of 21 January 1976.

http://www.minefi.gouv.fr/fonds_documentaire/daj/marches_publics/ccag/ccag tx.htm

General administrative clauses applicable to public contracts for supplies and services,
Decree No. 77-699 of 27 May 1977.

http://www.minefi.gouv.fr/fonds_documentaire/daj/marches_publics/ccag/ccag_fcs.htm

General administrative clauses applicable to public contracts for intellectual services,
Decree No. 78-1306 of 26 December 1978.
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http://www.minefi.gouv.fr/fonds_documentaire/daj/marches_publics/ccag/ccag_pi.htm

General administrative clauses applicable to industrial contracts, Decree No. 80-809 of
14 October 1980.

http://www.minefi.gouv.fr/fonds_documentaire/daj/marches_publics/ccag/ccag_mi.htm

Ghana
Labour Act, 2003 (Act 651).

http://www.ilo.org/dyn/natlex/natlex _browse.details?p lang=en&p_ country=GHA&p _
classification=01.02&p_origin=COUNTRY &p_sortby=SORTBY COUNTRY

Public Procurement Act, 2003 (Act 663).
http://www.ghana.gov.gh/pbcopin/Public%20Procurement%20Act%202003%20Act%20663.pdf

Standard Tender Evaluation Format — Procurement of Goods or Works, Public
Procurement Board.

http://www.ghana.gov.gh/dexadd/procurement/EVALUATION FORMAT.pdf
Procurement of Goods — National Competitive Tender, Public Procurement Board.

http://www.ghana.gov.gh/dexadd/procurement/NCT _GOODS.pdf

Grenada

Employment Act, 1999 (Act No. 14 of 1999).

Guyana

Fair Wages Rules, 1946, as amended.

Honduras

Decree No. 74-2001 of 1 June 2001 issuing the Public Procurement Act.

Hungary
Labour Code, Act XXII of 1992.
Act CXXIX 0f 2003 on Public Procurement.
Act XXXVIII of 1992 on Public Finances.

India

Contract Labour (Regulation and Abolition) Act, 1970.

Israel
Treasury Order No. 109/62 of 20 August 1962.
Mandatory Tenders Law, 5752-1992.

Mandatory Tenders Regulations (Preference for Israel Products and Mandatory Business
Cooperation) 5755-1995.

Employment of Employees by Manpower Contractors Law.

Temporary Economic Provision regarding Protection of Rights of Employees Hired by
Service Contractors.



Legislative texts on labour clauses in public contracts

A

Italy
Civil Code.
Presidential Decree No. 1063 of 16 July 1962.
Act No. 55 of 9 March 1990.
Act No. 300 of 20 May 1970.
Legislative Decree No. 163/2006 of 12 April 2006.
Legislative Decree No. 223 of 4 July 2006, transposed with modifications into Act No. 248

of 4 August 2006 issuing urgent measures to combat clandestine work and to promote
safety at the workplace.
Jamaica

The Government Procurement Procedure Handbook (May 2001), as amended in September
2005.

http://www.ocg.gov.jm/gpphandbook.php

The Contractor-General Act, 7 October 1983, as amended in 1999.
The Contractors Levy Act of 23 December 1985.

Financial Administration and Audit Act of 15 June 1959.

Japan

Law No. 127 of 2000 concerning the improvement of bidding and contracting for public
works.

Labour Standards Law (Law No. 49 of 1947), as amended.

Kenya

Ministry of Education, Labour and Lands Circular No. 4/55 of 14 September 1955 on fair
wages clauses in government contracts.

Ministry of Works, Contract Agreement — 1970 Edition.

Republic of Korea
Special Conditions of General Service Contracts.

Criteria for the Calculation of Prospective Prices.

Kuwait
Private Sector Labour Code (Act No. 38 of 1964).
Oil Sector Labour Code (Act No. 28 of 1969).

Latvia
Public Procurement Law of 6 April 2006.
Labour Law of 20 June 2001.

Lebanon
Labour Code, Act of 23 September 1946, as amended up to 24 July 1996.
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b

Lithuania
Law On Public Procurement of 13 August 1996, No. 1-1491, as amended by Law of
22 December 2005, No. X-471.
Malaysia (Sabah)
Labour (Public Contracts) Rules, 1951.

Malaysia (Sarawak)
General Conditions of Contract issued by the Public Works Department Sarawak.

Mali

Decree No. 95-401 PRM of 10 November 1995 establishing the Code on Public
Procurement.

Act No. 92-020 of 23 September 1992 establishing the Labour Code.
Act No. 99-041 of 12 August 1999 establishing the Social Security Code.

Mauritania
Decree No. 93-011 of 10 January 1993 on public procurement regulations.
Order No. 035 of 3 June 1992 on the insertion of labour clauses into all administrative
contracts awarded in the name and on behalf of the State, local authorities and public
institutions.

Mauritius

Labour Act No. 50 of 30 December 1975, as amended to 2004.
Link to the Amendment of 2004:
http://www.gov.mu/portal/site/laboursite/menuitem.a6a9af165cce6fbb93347524e2b521ca/
Central Tender Board Act, 2000.
http://www.gov.mu/portal/site/ctb/menuitem.4760f930457fbff4bbb2761079b521ca/
Public Procurement Act, No. 334 of 27 December 2006.

Mexico

Law of 4 January 2000 on Procurement, Leases and Services of the Public Sector, as
amended.

http://leyco.org/mex/fed/14.html
Law of 4 January 2000 on Public Works and Related Services, as amended.
http://www.funcionpublica.gob.mx/unaopspf/dgaop/lopt1cu.htm

Republic of Moldova
Law No. 96-XVI of 13 April 2007 on public procurement.

Regulations on public procurement of works, Government decision No. 1123 of
26 September 2003.

Regulations on procurement of services, Government decision No. 44 of 13 January 2006.

Regulations on single-source public procurement No. 951 of 4 August 2003.
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Regulations on procurement of goods and services by request for quotations No. 832 of 13
August 2001.
Morocco

Decree No. 2-98-482 of 30 December 1998 on the conditions and forms of public
procurement.

http://www.maroc-business.com/reglement/decret/ DECRET%20N°%202-98-482.htm

General administrative clauses applicable to contracts for public works, Decree No. 2-99-
1087 of 4 May 2000.

http://www.maroc-business.com/reglement/decret/ CCAG-T.htm

General administrative clauses applicable to contracts for services of study and project
management, Decree No. 2-01-2332 of 4 June 2002.

http://www.maroc-business.com/reglement/decret/ CCADAG-EMO.htm

Netherlands
Dec?ee of 16 July 2005 regulating public procurement procedures for works, supplies and
services.

New Zealand
Public Bodies Contracts Act 1959.
Employment Relations Act 2000 (No. 24).
http://rangi.knowledge-basket.co.nz/gpacts/public/text/2000/an/024.html

Nicaragua

Act No. 323 of 2000 on Public Contracts.

Niger
Ordinance No. 96-039 of 29 June 1996 establishing the Labour Code.

Nigeria
Administrative circular No. 57/1946 of 30 August 1946, as amended.
Labour Act (Decree No. 21 of 1974), Laws of the Federation of Nigeria, 1990 (Cap. 198).

http://www.nigeria-law.org/

Norway

Act (No. 62 of 2005) respecting working environment, working hours and employment
protection, etc. (Working Environment Act).

http://www.arbeidstilsynet.no/regelverk/lover/pdf/7529.pdf
Public Procurement Act, 1999.
http://odin.dep.no/fad/norsk/tema/offentlig/p10002770/024081-990048/dok-bn.html

Panama
Law No. 22 of 27 June 2006 on Public Contracts.

Executive Decree No. 366 of 28 December 2006 on regulations concerning Law No. 22 on
Public Contracts.
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Papua New Guinea
Public Finance Management Act 1995.
http://www.finance.gov.pg/fmm/pfma.html

Goods Procurement Manual.

Peru

Law on Public Contracts and Procurement No. 083-2004-PCM of 26 November 2004.
Regulations on Public Contracts and Procurement No. 084-2004-PCM of 26 November
2004.

Philippines
Government Procurement Reform Act (Republic Act 9184) of 10 January 2003.
http://www.gppb.gov.ph/laws_rules/laws/RA_9184.pdf
Implementing Rules and Regulations of Republic Act 9184 of 18 September 2003.
http://www.gppb.gov.ph/laws_rules/laws/IRR-A-amended.pdf

Poland
Labour Code, Act of 26 June 1974, as amended up to 1996.
Public Procurement Law, Act of 29 January 2004, as amended by Act of 7 April 2006.

Portugal
Legislative Decree No. 59/99 of 2 March 1999 concerning public works contracts.

Legislative Decree No. 197/99 of 8 June 1999 concerning procurement of goods and
services.

Legislative Decree No. 223/2001 of 9 August 2001 concerning procurement contracts
relating to water, energy, transport and telecommunications sectors.

Qatar
Labour Act No. 14 of 2004.

http://www.qatarembassy.net/Qatar Labour Law.asp

Romania

Emergency Regulation No. 34 of 19 April 2006 on the award of the public procurement
contracts, public works concession contracts and services concession contracts.

Act No. 337 of 17 April 2007 approving Emergency Regulation No 34 of 19 April 2006
(with amendments).

Rwanda
Law No. 12/2007 of 27 March 2007 on Public Procurement.
http://www.ntb.gov.rw/en/public_law.pdf

Saint Lucia

Labour Clauses (Public Contracts) Ordinance, 1959, as amended.
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Saudi Arabia
Royal Decree No. M/51 of 19 September 2006 promulgating the Labour Code.
Saudi Government System of Purchasing and Competition promulgated by Royal Decree
No. M/58 of 27 September 2006.

Senegal

Public Procurement Act, Act No. 2002-550 of 30 May 2002.
Decree No. 2007-545 of 25 April 2007 Act establishing the Code on Public Contracts.
http://www.gouv.sn/textes/marches.pdf

Act No. 97-17 of 1 December 1997 establishing the Labour Code.

Singapore
Relevant legislation can be accessed at: http://statutes.agc.gov.sg/
Employment Act (Ch. 91), as amended to 30 April 1996.
Government Procurement Act (Chapter 120) of 1997, as amended in 2004.

Public Sector Standard Conditions of Contract (PSSCOC) for Construction Works (fourth
edition, March 2005) and Supplement (fourth edition, March 2005).

http://www.bca.gov.sg/PSSCOC/psscoc_construction_works.html

Public Sector Standard Conditions of Contract (PSSCOC) for Design and Build (third
edition, March 2005) and Supplement (third edition, March 2005).

http://www.bca.gov.sg/PSSCOC/psscoc_design_build.html

Public Sector Standard Conditions of Contract for Nominated Subcontract (fourth edition,
March 2005) and Supplement (fourth edition, March 2005).

http://www.bca.gov.sg/PSSCOC/psscoc_nsc.html
Building and Construction Industry Security of Payment Act 2004 (Chapter 30B), as
amended in 2006.

Solomon Islands
The Labour (Fair Wages Clauses in Public Contracts) Rules, Legal Notice No. 112 of
1968.

South Africa

Construction Industry Development Board Act (Act No. 38 of 2000).

Spain

Decree No. 3854/1970 of 31 December 1970 on general administrative clauses for public
works contracts.

Royal Legislative Decree No. 2/2000 of 16 June 2000 approving the consolidated text of
Law on Public Administration Contracts.

http://vlex.com/vid/172318

Royal Decree No. 1098/2001 of 12 October 2001 approving the General Regulations on
the Law on Public Administration Contracts.

http://vlex.com/vid/174080
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Suriname
Labour Act, Decree No. 163 of 1963.

Swaziland

Employment Act, 1980.

Sweden
Public Procurement Act (SFS 1992:1528), as amended.
Posting of workers Act (SFS 1999:678).

Switzerland
Federal Procurement Law of 16 December 1994.
Public Procurement Rules (OMP) of 11 December 2995.
DETEC Rules on the exemption from the Public Procurement Law, of 18 July 2002.
DFE Rules modifying value thresholds for 2007 of 30 November 2006.

Rules on the organization of Confederation public procurement (Org-OMP) of
22 November 2006.

Federal Decree of 30 April 1997 approving extension of the area of application of the
WTO agreement on public procurement.

Federal Labour Act of 13 March 1964, as amended.
http://www.admin.ch/ch/f/rs/c822 11.html

Syrian Arab Republic

Act No. 51 of 9 December 2004 approving the Uniform System of Contracts for Public
Entities.

http://www.cfssyria.org/formtender/916e.pdf

Decree No. 450 of 9 December 2004 issuing the Book of General Conditions for the
Uniform System of Contracts for Public Entities.

http://www.cfssyria.org/formtender/918e.pdf

Circular No. 70/B/2174/15 of 22 July 1969 concerning the payment of wages due to
workers engaged under public contracts.

Act No. 91 of 5 April 1959 establishing the Labour Code, as amended.

United Republic of Tanzania
Public Procurement Act, 2004.

Public Procurement (Goods, Works, Non-Consultant Services and Disposal of Public
Assets by Tender) Regulations, 2005, Government Notice No. 97.

Public Procurement (Selection and Employment of Consultants) Regulations, 2005,
Government Notice No. 98.
Thailand

Regulation of the Office of the Prime Minister on Procurement 1992, as amended to No. 6,
2002.

Labour Protection Act BE 2541 (1998).



Legislative texts on labour clauses in public contracts

N R D=

hall

Trinidad and Tobago

Memorandum by the Acting Director of Contracts (undated) on “Fair Wages” Clauses for
use, in Contracts for Government and Statutory Boards.

Occupational Safety and Health Act, No. 1 f 2004, as amended by the Occupational Safety
and Health (Amendment) Act, 2006.
Tunisia

Labour Code, Act No. 66-27 of 30 April 1966, as last amended by Act No. 94-29 of
21 February 1994 and Act No. 96-62 of 15 July 1996.

Public Procurement Rules, Decree No. 2002-3158 of 17 December 2002, as last amended
by Decree No. 2006-2167 of 10 August 2006.

General Conditions of Contract applicable to public works, by order of the Prime Minister
of 12 October 1990.

General Conditions of Contract applicable to studies by order of the Prime Minister of
11 October 1994.

General Conditions of Contract applicable to supplies, goods and services.
Prime Minister’s Circular No. 35 of 30 July 1999 and No. 22 of 28 August 2003
concerning subcontracting in public administration and enterprises.
Turkey
Public Procurement Law No. 4734 of 4 January 2002, as amended.
Public Procurement Contracts Law No. 4735 of 5 January 2002, as amended.

Decree No. 88/13168 of 18 July 1988 on general principles concerning conditions of
employment on contracted out public works.

General Specifications for Public Works.

Uganda
Employment Decree (No. 4 of 1975).
Employment Regulations (No. 41 of 1977).
General Notice No. 9 of 1963 on fair wages clause in government contracts.
Contract Agreement and Schedules of Conditions for Building Works.
Public Procurement and Disposal of Public Assets Act, 2003.
Public Procurement and Disposal of Public Assets Regulations, 2003.
Local Governments (Amendment) Act, 2006.

Ukraine

Act on procurement of goods, works and services for public funds.

United Kingdom
Transfer of Undertakings (Protection of Employment) Regulations 2006.
Local Government Act 1999.
Code of Practice on Workforce Matters in Local Authority Service Contracts.

Code of Practice on Workforce Matters in Public Sector Service Contracts.
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United States

Federal legislation
1.  Davis-Bacon Act, as amended (40 U.S.C. 3141, et seq.).

2. McNamara-O’Hara Service Contract Act (41 U.S.C. 351, et seq.).
3. Walsh-Healey Public Contracts Act (41 U.S.C. 35, et seq.).

Uruguay
Decree No. 475/005 of 14 November 2005.
Law No. 18.098 of 12 January 2007.
Law No. 18.099 of 24 January 2007.
Decree No. 108/007 of 22 March 2007.
Decree No. 186/004 of 8 June 2004.
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Bolivarian Republic of Venezuela
1. Law on Public Contracts of 13 November 2001.

http://www.mintra.gov.ve/legal/leyesordinarias/lleydereformaparcialdeleydelicitaciones.html

Viet Nam
1. Actof 23 June 1994 establishing the Labour Code.

http://www.ivietnam.com/eng/business/LAWS/labourcode/printable/English/labor_law/
laborcode.htm

2. Law on Bidding of 29 November 2005.

Yemen
1.  Bids, Tenders and Government Warehouses Act No. 3 of 1997.
2. Civil Code No. 19 of 1992.

Zimbabwe
1.  Labour Act (Chapter 28:01).
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Appendix IV

Text of Convention No. 94 and
Recommendation No. 84 concerning
labour clauses in public contracts

CONVENTION NO. 94

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its Thirty-second Session on 8 June 1949, and

Having decided upon the adoption of certain proposals concerning labour clauses in public
contracts, which is the sixth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international Convention,

adopts this twenty-ninth day of June of the year one thousand nine hundred and forty-nine the
following Convention, which may be cited as the Labour Clauses (Public Contracts) Convention,
1949:

Article 1

1. This Convention applies to contracts which fulfil the following conditions:
(a) that one at least of the parties to the contract is a public authority;
(b) that the execution of the contract involves:

(1)  the expenditure of funds by a public authority; and

(i) the employment of workers by the other party to the contract;
(c) that the contract is a contract for:

(i)  the construction, alteration, repair or demolition of public works;

(i) the manufacture, assembly, handling or shipment of materials, supplies or
equipment; or

(ii1) the performance or supply of services; and

(d) that the contract is awarded by a central authority of a Member of the International
Labour Organisation for which the Convention is in force.

2. The competent authority shall determine the extent to which and the manner in which
the Convention shall be applied to contracts awarded by authorities other than central authorities.

3. This Convention applies to work carried out by subcontractors or assignees of
contracts; appropriate measures shall be taken by the competent authority to ensure such
application.
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4. Contracts involving the expenditure of public funds of an amount not exceeding a limit
fixed by the competent authority after consultation with the organisations of employers and
workers concerned, where such exist, may be exempted from the application of this Convention.

5. The competent authority may, after consultation with the organisations of employers
and workers concerned, where such exist, exclude from the application of this Convention
persons occupying positions of management or of a technical, professional or scientific character,
whose conditions of employment are not regulated by national laws or regulations, collective
agreement or arbitration award and who do not ordinarily perform manual work.

Article 2

1. Contracts to which this Convention applies shall include clauses ensuring to the
workers concerned wages (including allowances), hours of work and other conditions of labour
which are not less favourable than those established for work of the same character in the trade or
industry concerned in the district where the work is carried on:

(a) by collective agreement or other recognised machinery of negotiation between
organisations of employers and workers representative respectively of substantial
proportions of the employers and workers in the trade or industry concerned; or

(b) Dby arbitration award; or
(c) by national laws or regulations.

2. Where the conditions of labour referred to in the preceding paragraph are not regulated
in a manner referred to therein in the district where the work is carried on, the clauses to be
included in contracts shall ensure to the workers concerned wages (including allowances), hours
of work and other conditions of labour which are not less favourable than:

(a) those established by collective agreement or other recognised machinery of negotiation, by
arbitration, or by national laws or regulations, for work of the same character in the trade or
industry concerned in the nearest appropriate district; or

(b) the general level observed in the trade or industry in which the contractor is engaged by
employers whose general circumstances are similar.

3. The terms of the clauses to be included in contracts and any variations thereof shall be
determined by the competent authority, in the manner considered most appropriate to the national
conditions, after consultation with the organisations of employers and workers concerned, where
such exist.

4. Appropriate measures shall be taken by the competent authority, by advertising
specifications or otherwise, to ensure that persons tendering for contracts are aware of the terms
of the clauses.

Article 3

Where appropriate provisions relating to the health, safety and welfare of workers engaged
in the execution of contracts are not already applicable in virtue of national laws or regulations,
collective agreement or arbitration award, the competent authority shall take adequate measures
to ensure fair and reasonable conditions of health, safety and welfare for the workers concerned.

Article 4
The laws, regulations or other instrument giving effect to the provisions of this Convention:
(a) shall:
(i)  be brought to the notice of all persons concerned;
(i)  define the persons responsible for compliance therewith; and

(iii) require the posting of notices in conspicuous places at the establishments and
workplaces concerned with a view to informing the workers of their conditions of
work; and
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(b) shall, except where other arrangements are operating to ensure effective enforcement,
provide for the maintenance of:

(i) adequate records of the time worked by, and the wages paid to, the workers
concerned; and

(i) a system of inspection adequate to ensure effective enforcement.
Article 5

1. Adequate sanctions shall be applied, by the withholding of contracts or otherwise, for
failure to observe and apply the provisions of labour clauses in public contracts.

2. Appropriate measures shall be taken, by the withholding of payments under the
contract or otherwise, for the purpose of enabling the workers concerned to obtain the wages to
which they are entitled.

Article 6

There shall be included in the annual reports to be submitted under article 22 of the
Constitution of the International Labour Organisation full information concerning the measures
by which effect is given to the provisions of this Convention.

Article 7

1. In the case of a Member the territory of which includes large areas where, by reason of
the sparseness of the population or the stage of development of the area, the competent authority
considers it impracticable to enforce the provisions of this Convention, the authority may, after
consultation with the organisations of employers and workers concerned, where such exist,
exempt such areas from the application of this Convention either generally or with such
exceptions in respect of particular undertakings or occupations as it thinks fit.

2. Each Member shall indicate in its first annual report upon the application of this
Convention submitted under article 22 of the Constitution of the International Labour
Organisation any areas in respect of which it proposes to have recourse to the provisions of the
present Article and shall give the reasons for which it proposes to have recourse thereto; no
Member shall, after the date of its first annual report, have recourse to the provisions of the
present Article except in respect of areas so indicated.

3. Each Member having recourse to the provisions of this Article shall, at intervals not
exceeding three years, reconsider in consultation with the organisations of employers and
workers concerned, where such exist, the practicability of extending the application of the
Convention to areas exempted in virtue of paragraph 1.

4. Each Member having recourse to the provisions of this Article shall indicate in
subsequent annual reports any areas in respect of which it renounces the right to have recourse to
the provisions of this Article and any progress which may have been made with a view to the
progressive application of the Convention in such areas.

Article 8

The operation of the provisions of this Convention may be temporarily suspended by the
competent authority, after consultation with the organisations of employers and workers
concerned, where such exist, in cases of force majeure or in the event of emergency endangering
the national welfare or safety.

Article 9

1. This Convention does not apply to contracts entered into before the coming into force
of the Convention for the Member concerned.

2. The denunciation of this Convention shall not affect the application thereof in respect
of contracts entered into while the Convention was in force.
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Article 10

The formal ratifications of this Convention shall be communicated to the Director-General
of the International Labour Office for registration.

Article 11

1. This Convention shall be binding only upon those Members of the International
Labour Organisation whose ratifications have been registered with the Director-General.

2. It shall come into force twelve months after the date on which the ratifications of two
Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member twelve months after
the date on which its ratification has been registered.

Article 12

1. Declarations communicated to the Director-General of the International Labour Office
in accordance with paragraph 2 of article 35 of the Constitution of the International Labour
Organisation shall indicate —

(a) the territories in respect of which the Member concerned undertakes that the provisions of
the Convention shall be applied without modification;

(b) the territories in respect of which it undertakes that the provisions of the Convention shall
be applied subject to modifications, together with details of the said modifications;

(c) the territories in respect of which the Convention is inapplicable and in such cases the
grounds on which it is inapplicable;

(d) the territories in respect of which it reserves its decision pending further consideration of
the position.

2. The undertakings referred to in subparagraphs (a) and (b) of paragraph 1 of this Article
shall be deemed to be an integral part of the ratification and shall have the force of ratification.

3. Any Member may at any time by a subsequent declaration cancel in whole or in part
any reservation made in its original declaration in virtue of subparagraph (b), (¢) or (d) of
paragraph 1 of this Article.

4. Any Member may, at any time at which the Convention is subject to denunciation in
accordance with the provisions of Article 14, communicate to the Director-General a declaration
modifying in any other respect the terms of any former declaration and stating the present
position in respect of such territories as it may specify.

Article 13

1. Declarations communicated to the Director-General of the International Labour Office
in accordance with paragraph 4 or 5 of article 35 of the Constitution of the International Labour
Organisation shall indicate whether the provisions of the Convention will be applied in the
territory concerned without modification or subject to modifications; when the declaration
indicates that the provisions of the Convention will be applied subject to modifications, it shall
give details of the said modifications.

2. The Member, Members or international authority concerned may at any time by a
subsequent declaration renounce in whole or in part the right to have recourse to any
modification indicated in any former declaration.

3. The Member, Members or international authority concerned may, at any time at which
the Convention is subject to denunciation in accordance with the provisions of Article 14,
communicate to the Director-General a declaration modifying in any other respect the terms of
any former declaration and stating the present position in respect of the application of the
Convention.
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Article 14

1. A Member which has ratified this Convention may denounce it after the expiration of
ten years from the date on which the Convention first comes into force, by an act communicated
to the Director-General of the International Labour Office for registration. Such denunciation
shall not take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year
following the expiration of the period of ten years mentioned in the preceding paragraph, exercise
the right of denunciation provided for in this Article, will be bound for another period of ten
years and, thereafter, may denounce this Convention at the expiration of each period of ten years
under the terms provided for in this Article.

Article 15

1. The Director-General of the International Labour Office shall notify all Members of
the International Labour Organisation of the registration of all ratifications, declarations and
denunciations communicated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second
ratification communicated to him, the Director-General shall draw the attention of the Members
of the Organisation to the date upon which the Convention will come into force.

Article 16

The Director-General of the International Labour Office shall communicate to the
Secretary-General of the United Nations for registration in accordance with Article 102 of the
Charter of the United Nations full particulars of all ratifications, declarations and acts of
denunciation registered by him in accordance with the provisions of the preceding articles.

Article 17

At such times as it may consider necessary the Governing Body of the International Labour
Office shall present to the General Conference a report on the working of this Convention and
shall examine the desirability of placing on the agenda of the Conference the question of its
revision in whole or in part.

Article 18

1. Should the Conference adopt a new Convention revising this Convention in whole or
in part, then, unless the new Convention otherwise provides —

(a) the ratification by a Member of the new revising Convention shall ipso jure involve the
immediate denunciation of this Convention, notwithstanding the provisions of Article 14
above, if and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force this Convention shall
cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for
those Members which have ratified it but have not ratified the revising Convention.

Article 19

The English and French versions of the text of this Convention are equally authoritative.
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RECOMMENDATION NO. 84

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its Thirty-second Session on 8 June 1949, and

Having decided upon the adoption of certain proposals concerning labour clauses in public
contracts, which is the sixth item on the agenda of the session, and

Having decided that these proposals shall take the form of a Recommendation
supplementing the Labour Clauses (Public Contracts) Convention, 1949,

adopts this twenty-ninth day of June of the year one thousand nine hundred and forty-nine, the
following Recommendation, which may be cited as the Labour Clauses (Public Contracts)
Recommendation, 1949:

The Conference recommends that each Member should apply the following provisions as
rapidly as national conditions allow and report to the International Labour Office as requested by
the Governing Body concerning the measures taken to give effect thereto:

1. In cases where private employers are granted subsidies or are licensed to operate a
public utility, provisions substantially similar to those of the labour clauses in public contracts
should be applied.

2. Labour clauses in public contracts should prescribe, either directly or by reference
to appropriate provisions contained in laws or regulations, collective agreements, arbitration
awards or other recognised arrangements —

(a) the normal and overtime rate of wages (including allowances) to be paid to the various
categories of workers concerned;

(b) the manner in which hours of work are to be regulated, including wherever appropriate —

(1)  the number of hours that may be worked in any day, week or other specified period
in respect of which normal rates of wages are to be paid;

(i) the average number of hours that may be worked by persons working in successive
shifts on continuous processes; and

(i) where hours of work are calculated as an average, the period of time over which this
average may be calculated and the normal maximum number of hours that may be
worked in any specified period;

(c) holiday and sick leave provisions.





