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Once the new confederation is registered, it will become the only national intersectoral 
union centre representing the interests of workers at the national level. 

D. The Committee’s conclusions 

1008. The Committee recalls that this case concerns allegations of insufficient protection of 
trade union rights in law and in practice, as well as of interference by the public 
authorities and employers in the internal matters of trade union organizations and 
pressure exercised upon trade union members of the complainant organizations and their 
affiliates to change their affiliation and become members of the confederation 
“Solidaritate”, allegedly supported by the Government.  

1009. The Committee takes note of the merger agreement signed between the confederation 
“Solidaritate” and the complainant organization, the CSRM on 31 January 2007 as well 
as of the establishment, on 7 June 2007, of the National Confederation of Trade Unions of 
Moldova, which will become, after its registration, the only national intersectoral union 
centre. The Committee must express its concern that this recent merger has taken place 
within the framework of persistent allegations of interference and pressure on trade unions 
submitted by the CSRM and its affiliates (including the AGROINDSIND and the 
SindLucas) to change their affiliation to become members of the confederation 
“Solidaritate” without any information on any meaningful investigation by the 
Government into these serious allegations and in the absence of any measures to protect 
these unions from such acts of interference. The Committee notes in addition that, in their 
communications dated respectively 29 January and 6 March 2007, neither the CSRM nor 
the IUF mention the above agreement, but rather further submit allegations of 
interference. The Committee therefore requests the Government to conduct a full, thorough 
and independent investigation without delay into the alleged acts of interference in the 
internal affairs of the CSRM and its affiliate organizations and to provide it with a detailed 
report on the outcome of the investigation. The Committee further requests the 
complainant organizations to provide information on the merger agreement and its 
consequences on the confederation and its affiliates.  

1010. The Committee further notes that, according to the complainants, the tax inspectorate 
continues to deny the SindLucas the right to benefit from a tax exemption, despite the 
decision by the Court of Appeal of Chisinau declaring the action of the tax inspectorate 
illegal. The Committee recalls Case No. 2350 concerning the Republic of Moldova in 
which the complainant organization, the National Confederation of Employers of the 
Republic of Moldova (CNPM), alleged that, by not allowing membership contributions to 
employers’ organizations to be considered as fiscally deductible costs, the Government 
limited employers’ organizations’ activities and development. On that occasion, the 
Committee considered that, particularly in countries with a transition economy, special 
measures, including tax deductions, should be considered in order to ease the development 
of employers’ and workers’ organizations [see 338th Report, para. 1084]. The Committee 
therefore requests the Government to take the necessary measures so as to ensure that the 
SindLucas is granted the same tax exemption benefits as other non-commercial 
organizations, as decided by the court, and to keep it informed in this regard.  

1011. The Committee notes the information provided by the Government in respect of 
recommendations (c), (f) and (g). It further requests the Government to transmit all court 
judgements relating to Mr Molosag, former President of the SINDASP.  

1012.  The Committee regrets that no information was provided with regard to the measures 
taken to implement its recommendations (a), (b) and (d). Given the circumstances of this 
case and the repeated and diverse allegations of interference in internal trade union 
affairs, the Committee once again requests the Government to actively consider, in full and 
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frank consultations with social partners, legislative provisions expressly sanctioning 
violations of trade union rights and providing for sufficiently dissuasive sanctions against 
acts of interference in trade union internal affairs. The Committee expects that the 
measures taken by the Government in this regard will not only address violations of the 
Labour Code, but also other laws concerning freedom of association and collective 
bargaining rights, such as the Law on Trade Unions. It requests the Government to keep it 
informed of all steps taken to this end and recalls that the Government may avail itself of 
the technical assistance of the Office in this regard. 

1013. As regards its previous recommendation (b), the Committee recalls the CSRM’s allegation 
that employers often oppose the establishment of trade union organizations at their 
enterprises, as was the case at the Ecological College and the Lyceum “Mircea Eliade”. 
The Committee regrets that, since the first examination of this case in 2004, no information 
has been provided by the Government in this respect. Recalling that Article 2 of 
Convention No. 98 prohibits employers from interfering in the establishment of trade 
unions, the Committee once again requests the Government to conduct an independent 
inquiry immediately into this allegation and keep it informed in this respect. 

1014. As concerns the Committee’s previous request to take the necessary measures so as to 
ensure that access to enterprise premises during trade union meetings is allowed to trade 
union leaders and representatives, with due respect for the rights of property and 
management, the Committee recalls that the Government had previously expressed its 
intention to make a proposal to the social partners at the national level to conclude an 
agreement to establish a mechanism allowing trade union representatives to exercise their 
trade union duties at the enterprises in order to prevent problems related to workplace 
access from reoccurring in the future. As no further information has been provided by the 
Government in this regard, the Committee once again urges the Government to keep it 
informed of all measures taken to address the question of access of trade union 
representatives to workplaces in order to carry out legitimate trade union activities, with 
due respect for the rights of property and management.  

The Committee’s recommendations 

1015. In the light of its foregoing interim conclusions, the Committee invites the 
Governing Body to approve the following recommendations: 

(a) The Committee requests the Government to conduct a full, thorough and 
independent investigation without delay into the alleged acts of interference 
in the internal affairs of the CSRM and its affiliate organizations and to 
provide it with a detailed report on the outcome of the investigation. The 
Committee further requests the complainant organizations to provide 
information on the merger agreement between the CSRM and the 
confederation “Solidaritate” dated 31 January 2007 and the merger contract 
dated 7 June 2007 and their consequences on the CSRM and its affiliates.  

(b) The Committee requests the Government to take the necessary measures so 
as to ensure that the SindLucas is granted the same tax exemption benefits 
as other non-commercial organizations, as decided by the court, and to keep 
it informed in this regard.  

(c) The Committee requests the Government to transmit all court judgements 
relating to Mr Molosag, former President of the SINDASP. 
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(d) The Committee once again requests the Government to actively consider, in 
full and frank consultations with social partners, legislative provisions 
expressly sanctioning violations of trade union rights and providing for 
sufficiently dissuasive sanctions against acts of interference in trade union 
internal affairs. The Committee expects that the measures taken by the 
Government in this regard will not only address violations of the Labour 
Code, but also other laws concerning freedom of association and collective 
bargaining rights, such as the Law on Trade Unions. It requests the 
Government to keep it informed of all steps taken to this end and recalls that 
the Government may avail itself of the technical assistance of the Office in 
this regard.  

(e) The Committee once again requests the Government to conduct immediately 
an independent inquiry into the allegation of the employers’ refusal to 
accept the establishment of trade unions at the Ecological College and the 
Lyceum “Mircea Eliade” and to keep it informed in this respect.  

(f) The Committee urges the Government to keep it informed of all measures 
taken to address the question of access of trade union representatives to 
workplaces in order to carry out legitimate trade union activities, with due 
respect for the rights of property and management.  

Annex 

AGREEMENT 
between the Confederation of Trade Unions from the Republic of Moldova  
and the Confederation of Free Trade Unions from the Republic of Moldova  

“SOLIDARITATE” 

The Confederation of Trade Unions from the Republic of Moldova and the 
Confederation of Free Trade Unions from the Republic of Moldova “SOLIDARITATE” 
(hereafter Parties), 

FOLLOWING their statutory principles and aims, 

BASED on the decision of their executive bodies regarding the reorganization and 
amalgamation by fusion of trade unions’ inter-branch national centers, 

INTERESTED in strengthening the unity of trade unions’ actions at all levels with the 
view of unifying the trade unions’ movement in the Republic of Moldova, 

AIMING to comply with the international standards of trade unions’ solidarity, 
convened over the following: 

ARTICLE 1 
The Parties shall encourage the collaboration between the member organizations with a 

view of synchronizing the activities deriving from the process of Confederation 
amalgamation. 

ARTICLE 2 
Each party shall ensure the notification of trade unions of all levels on the importance 

and stage of the amalgamation process. 
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ARTICLE 3 
The Parties shall not encourage the creation of new national branch trade unions and 

shall safeguard the non-engagement of trade unions of any level in actions that might affect 
the interests of any participant to the amalgamation process. 

ARTICLE 4 
The Parties declare that as of 1 February 2007, the executive bodies of trade union inter-

branch national centers cease to examine affiliation applications of any trade unions, other 
than the ones that can be reorganized (organized) within the territory of the existing structures. 

ARTICLE 5 
The Parties commit themselves to provide all necessary support to the joint working 

group for the elaboration of draft documents on the amalgamation of the trade unions’ inter-
branch national centers. 

ARTICLE 6 
The Parties call on the public authorities, parties, social-political movements and non-

government organizations to abstain from any type of interference that might prejudice the 
process unification of trade unions’ movement in the Republic of Moldova. 

 

 

Leonid MANEA, 
President of the Confederation of Free Trade 
Unions, 
from the Republic of Moldova “Solidaritate”. 

 Petru CHIRIAC, 
President of the Confederation of Trade 
Unions, 
from the Republic of Moldova. 

 

31 January 2007, 
Chisinau. 

CASE NO. 2520 

REPORT IN WHICH THE COMMITTEE REQUESTS 
TO BE KEPT INFORMED OF DEVELOPMENTS 
 
Complaint against the Government of Pakistan  
presented by 
the National Trade Union Federation Pakistan (NTUF) 

Allegations: The complainant alleges unfair and 
discriminatory practices against the Karachi 
Shipyard Labour Union, one of its affiliates. In 
particular, the complainant alleges that the 
management of Karachi Shipyard and Engg 
Works Ltd has refused to recognize the union 
and ignored its concerns, and that the latter’s 
registration has been unlawfully cancelled 

1016. The complaint is set out in a communication of 23 September 2006. 
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1017. As a consequence of the lack of a reply on the part of the Government, at its June 2007 
meeting [see 346th Report, para. 10], the Committee launched an urgent appeal and drew 
the attention of the Government to the fact that, in accordance with the procedural rules set 
out in paragraph 17 of its 127th Report, approved by the Governing Body, it may present a 
report on the substance of this case even if the observations or information from the 
Government have not been received in due time. 

1018. Pakistan has ratified the Freedom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. The complainant’s allegations 

1019. In its communication of 23 September 2006, the complainant states that its affiliate the 
Karachi Shipyard Labour Union (KSLU), which represents employees of the Karachi 
Shipyard and Engg Works Ltd (hereafter the employer) was registered by the Registrar of 
Trade Unions of Sindh Province and declared as the collective bargaining agent on 
8 January 2003. The employer is a large commercial and industrial establishment, 
operating both a foundry and laboratory. Its major customers are the sugar mills, foundries, 
rolling mills and shipping companies belonging to the private sector. 

1020. Upon certification as the collective bargaining agent, the KSLU presented a charter of 
demands for collective bargaining to the employer; the charter of demands, however, was 
kept pending for the next four years.  

1021. The complainant alleges that several “conciliation meetings” were held between the KSLU 
and the employer from March to August 2006. The meetings were presided over by a 
conciliator and aimed at resolving the dispute concerning the settlement of the charter of 
demands.  

1022. According to the complainant, on 1 August 2006 a joint meeting of all three of the 
establishment’s registered trade unions was called by the Registrar of Trade Unions to 
determine the collective bargaining agent for the three-year period to follow. The said 
meeting continued until the third week of August 2006. On 24 August 2006 the Registrar 
requested the KSLU to indicate their affiliation with a national trade union federation; two 
days later it issued an order for cancellation of the KSLU’s registration, on grounds that 
the union “ceased to exist”. 

1023. The complainant states that no written notice or opportunity to respond was given prior to 
the issuance of the order. Additionally, the cancellation of the KSLU’s registration 
contravenes section 12(3) of the Industrial Relations Ordinance (IRO), 2002, which 
provides that the registration of a trade union shall be cancelled by the Registrar only after 
holding an inquiry. The cancellation of the KSLU’s registration, the complainant contends, 
violates freedom of association principles and is intended to curb trade union activities at 
the employer’s premises. 

1024. The complainant attaches a 5 August 2006 notification from the Ministry of Defence 
Production. The document indicates that the employer had been placed under the 
administrative control of the Ministry of Defence Production, pursuant to Cabinet Division 
Order No. 4-15/2006-Min-I of 2 August 2006, and would carry out defence and strategic 
tasks assigned to it by the Ministry.  

1025. Finally, the complainant also attaches a copy of a 26 August 2006 order issued by the 
Sindh Registrar. The order cancels the registration of the KSLU and two other trade 
unions, in view of the fact that the employer had been placed under the administrative 
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control of the Ministry of Defence Production and was therefore no longer subject to the 
provisions of the IRO. The order further indicates that the cancellation had been executed 
pursuant to section 12(3)(i) of the IRO. 

1026. Section 12(3) of the IRO, 2002, provides that the registration of a trade union shall be 
cancelled by the Registrar, by giving reasons for such cancellation in writing, if, after 
holding an inquiry, he finds that any trade union: 

(i) has dissolved itself or has ceased to exist; or  

(ii) has not been a contestant in a referendum for the determination of a collective 
bargaining agent; or  

(iii) has not applied for determination of collective bargaining agent under section 20(2) 
within two months of its registration as another union or promulgation of this 
Ordinance, whichever is earlier, provided there does not already exist a collective 
bargaining agent determined under section 20(11) in an establishment, or group of 
establishments or industry; or  

(iv) has secured less than 15 per cent of polled votes per final list of voters, during a 
referendum for the determination of collective bargaining agent. 

B. The Committee’s conclusions 

1027. The Committee deplores that, despite the time that has elapsed since the submission of this 
complaint, it has not received the Government’s observations, although the Government 
has been invited on several occasions, including by means of an urgent appeal, to present 
its comments and observations on the case. The Committee strongly urges the Government 
to be more cooperative in the future. 

1028. Under these circumstances, and in accordance with the applicable rules of procedure [see 
127th Report, para. 17, approved by the Governing Body], the Committee finds itself 
obliged to present a report on the substance of the case without the benefit of the 
information which it had hoped to receive from the Government. 

1029. The Committee recalls that the purpose of the whole procedure established by the 
International Labour Organization for the examination of allegations of violations of 
freedom of association is to promote respect for this freedom in law and in fact. The 
Committee remains confident that, if the procedure protects governments from 
unreasonable accusations, governments on their side will recognize the importance of 
formulating, for objective examination, detailed replies concerning allegations made 
against them. 

1030. The Committee recalls that the present case involves allegations concerning the 
cancellation of a trade union’s registration. The Committee observes, from the information 
before it, that the employer concerned – the Karachi Shipyard and Engg Works Ltd – had 
been placed under the administrative control of the Ministry of Defence Production, 
following which the registration of the KSLU was cancelled by an Order of the Sindh 
Registrar of Trade Unions, pursuant to section 12(3) of the IRO.  

1031. With respect to the Cancellation Order, the Committee recalls that it has always 
emphasized that the cancellation of registration of an organization by the registrar of 
trade unions, or their removal from the register, is tantamount to the dissolution of that 
organization by administrative authority [see Digest of decisions and principles of the 
Freedom of Association Committee, fifth edition, 2006, para. 685]. The Committee 
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considers moreover that the dissolution of trade union organizations is a measure which 
should only occur in extremely serious cases; such dissolutions should only happen 
following a judicial decision so that the rights of defence are fully guaranteed [see Digest, 
op. cit., para. 699].  

1032. The Committee notes, from the order of the Sindh Registrar, that the cancellation of the 
union’s registration appears to be due to the fact that the employer had been placed under 
the administrative control of the Ministry of Defence Production. While the complainant 
contends that the majority of the work of the enterprise is in the private sector, the 
Committee wishes to emphasize in any event that civilian workers in the manufacturing 
establishments of the armed forces should have the right to establish organizations of their 
own choosing without previous authorization, in conformity with Convention No. 87 [see 
Digest, op. cit., para. 227]. In these circumstances, the Committee can only conclude that 
the cancellation of the KSLU’s registration runs contrary to the freedom of association 
principles mentioned above. It therefore requests the Government to take the necessary 
measures to revoke the Registrar’s order, so as to reinstate the registration of the KSLU 
and of any other unions that may have been dissolved due to the administrative control of 
the enterprise concerned by the Ministry of Defence Production. The Committee requests 
the Government to keep it informed of the steps taken in this regard. 

1033. The Committee notes that section 12(3) of the IRO provides for the cancellation of a trade 
union’s registration where: the union has dissolved itself or ceased to exist; or not been a 
contestant in a referendum for the determination of a collective bargaining agent; or has 
not applied for determination of collective bargaining agent under section 20(2) of the 
IRO; or has secured less than 15 per cent of polled votes in a referendum for the 
determination of collective bargaining agent. Although the voluntary dissolution of a trade 
union by the workers concerned does not, generally speaking, infringe upon trade union 
rights, in view of the serious consequences that cancellation of a trade union’s registration 
entails for the representation of workers, the Committee considers that the remaining 
grounds for cancellation provided for in section 12(3) of the IRO – all of which concern 
the failure to obtain or seek collective bargaining agent status under the relevant 
procedures – should not result in the cancellation of a trade union’s registration. It 
requests the Government to review and amend section 12(3) of the IRO accordingly.  

1034. The Committee notes that the KSLU, in spite of having been certified as the collective 
bargaining agent in 2003, had unsuccessfully pursued negotiations with the employer on 
several occasions, including by means of conciliation meetings held from March to August 
2006 that were aimed at settling the dispute over its charter of demands. In this respect, 
the Committee requests the Government to initiate an investigation into the obstacles to 
collective bargaining encountered by the union during this period, and to promote future 
collective bargaining with the KSLU, if it is still found to be representative of the workers 
at the Karachi Shipyard and Engg Works Ltd. 

1035. The Committee draws the attention of the Committee of Experts on the Application of 
Conventions and Recommendations to the legislative aspects of this case. 

The Committee’s recommendations 

1036. In the light of its foregoing conclusions, the Committee invites the Governing 
Body to approve the following recommendations: 

(a) Deploring that it has not received the Government’s observations, despite the 
time that has elapsed since the submission of the complaint, the Committee 
strongly urges the Government to be more cooperative in the future. 
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(b) The Committee requests the Government to take the necessary measures to 
revoke the Sindh Registrar’s Cancellation Order so as to reinstate the 
registration of the KSLU and of any other unions that may have been 
dissolved due to the administrative control of the employer concerned by the 
Ministry of Defence Production. The Committee requests the Government to 
keep it informed of the steps taken in this regard. 

(c) The Committee requests the Government to review and amend section 12(3) 
of the IRO, 2002, so that the failure to seek or obtain collective bargaining 
agent status does not constitute grounds for the cancellation of a trade 
union’s registration. 

(d) The Committee requests the Government to initiate an investigation into the 
obstacles to collective bargaining encountered by the KSLU during the 
period 2003–06 and to promote future collective bargaining with the union, 
if it still found to be representative of the workers at the Karachi Shipyard 
and Engg Works Ltd. 

(e) The Committee draws the attention of the Committee of Experts on the 
Application of Conventions and Recommendations to the legislative aspects 
of this case.  

CASE NO. 2526 

REPORT IN WHICH THE COMMITTEE REQUESTS 
TO BE KEPT INFORMED OF DEVELOPMENTS 
 
Complaint against the Government of Paraguay  
presented by 
the International Confederation of Free Trade Unions (ICFTU) 

Allegations: The complainant alleges the anti-
union dismissal of an official from the banking 
sector 

1037. The complaint is contained in a communication from the International Confederation of 
Free Trade Unions (ICFTU) dated 26 October 2006. The ICFTU sent additional 
information in a communication dated 31 October 2006. The Government sent its 
observations in a communication dated 8 June 2007. 

1038. Paraguay has ratified the Freedom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. The complainant’s allegations 

1039. In its communications of 26 and 31 October 2006, the ICFTU criticizes the arbitrary and 
anti-union dismissal of Ms Shirley Marisol Rojas, an official of the INTERBANCO SA 
Workers’ Union, on 25 August 2006. The ICFTU indicates that Ms Rojas had been 
working at INTERBANCO SA for nine years and five months and was therefore very 
close to obtaining stability of employment, since Paraguayan labour law stipulates that: 
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“Any worker who obtains stability of employment after ten years of service shall not be 
liable to dismissal, unless there is a valid reason.” According to the ICFTU, the bank has 
acknowledged that she has been given an “A” performance appraisal for the impeccable 
way in which she performs her duties; that category is reserved for exemplary employees 
and entitles them to an end-of-year bonus. Furthermore, her trade union activities during 
this entire period were very intense, and for three consecutive terms she was a member of 
the union’s executive committee. Her dismissal was therefore presumed to be simply a 
means of putting a stop to her trade union activities, given that the bank does not recognize 
her trade union immunity and refuses to acknowledge her membership of the union’s 
executive committee. 

1040. The ICFTU states that, as a result of the intense pressure maintained by the Federation of 
Bank Employees (FETRABAN) and other Paraguayan trade union organizations in protest 
at such an unfair dismissal, as acknowledged by lawyers from the Ministry of Labour, 
Ms Rojas was allowed to return to work but was not paid any wages for the month of 
September, was not reinstated in her former post, and not assigned any duties. 

B. The Government’s reply 

1041. In its communication of 8 June 2007, the Government states that, with regard to this case, 
the Office of the Deputy Minister of Labour and Social Security sent letters to the 
Federation of Production, Industry and Commerce (FEPRINCO) and INTERBANCO 
requesting them to state their position on the matter. INTERBANCO SA indicated the 
following: (1) Ms Shirley Marisol Rojas was dismissed from INTERBANCO SA on 
25 August 2006 in accordance with the administrative powers granted to enterprises under 
labour law, and received full compensation and social benefits. She refused to accept this 
situation and on 31 August 2006 filed a complaint which is currently under examination by 
the courts; the bank has agreed to be bound by the outcome of this examination. At 
present, Ms Shirley Marisol Rojas is not a staff member, in accordance with a judicial 
decision; (2) at the time of her dismissal, Ms Shirley Marisol Rojas did not have the 
employment stability afforded to union officials owing to the fact that she was serving on 
the executive committee of the INTERBANCO SA Workers’ Union for a third consecutive 
term of office. In this respect, section 323 of the Labour Code clearly states that the 
employment stability enjoyed by union officials cannot be extended to cover the same 
person for more than two consecutive or alternate terms within a period of ten years. The 
INTERBANCO SA Workers’ Union and the Labour Directorate were informed of this 
situation in writing in May 2006; (3) on 8 October 2006, following her dismissal and after 
she had filed a judicial complaint against INTERBANCO, Ms Shirley Marisol Rojas sent a 
certified telegram to inform the bank that she was pregnant; (4) the actions of union 
representatives and their aggressive behaviour during a campaign to discredit 
INTERBANCO, its management and its authorized representative, and the related 
demands, claims and absurd complaints, all of which were clearly intended to extort 
concessions, are not helping to resolve the dispute, given that the bank is simply awaiting a 
ruling; and (5) INTERBANCO SA respects the independence of the judiciary and fully 
complies with the constitutional and legal requirements that protect employees’ freedom of 
association for trade union purposes. 

1042. The Government adds that the Office of the Deputy Minister of Labour and Social Security 
has applied the following procedures in relation to this case: (1) the INTERBANCO SA 
union filed a complaint with the Deputy Minister of Labour and Social Security alleging 
irregular practices at INTERBANCO SA and referred, among other things, to the illegal 
dismissal of Ms Shirley Marisol Rojas, who was a member of the union’s executive 
committee and protected by the employment stability afforded to union officials; this was a 
violation of the Labour Code (document No. 21187/96 and 21188/06); (2) the Office of the 
Deputy Minister of Labour and Social Security, through inspection Order No. 0393/06 and 
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in response to the complaint filed, ordered a labour inspection for the purpose of assessing 
the situation of workers and compliance with existing labour standards; (3) the officers 
appointed to assess the enterprise’s compliance with labour standards visited the workplace 
and wrote up their findings, which were submitted to the Labour Administration Authority 
and referred to the Labour Directorate (inspection and monitoring department); (4) the 
legal office, in accordance with Order No. 2564/06, recommended that administrative 
proceedings should be instituted concerning the alleged infringements of existing labour 
laws at INTERBANCO SA, in accordance with section 398 of the Labour Code; and 
(5) the file is pending and has been assigned to a judge, and, if it is established that labour 
laws have been infringed, as alleged by the workers, the sanctions set out in the Labour 
Code will be imposed, in accordance with the provisions of the Labour Code, Book V, 
Title I, section 384 ff. 

C. The Committee’s conclusions 

1043. The Committee observes that, in the present case, the complainant alleges that Ms Shirley 
Marisol Rojas, an official of the INTERBANCO SA Workers’ Union, was dismissed on 
25 August 2006 (after working at the enterprise for over nine years with an impeccable 
work record) and that, although she subsequently returned to work, she received no wages 
for the month of September 2006, was not reinstated in her former post and not assigned 
any duties. 

1044. The Committee notes that according to the Government, INTERBANCO SA stated that: 
(1) Ms Shirley Marisol Rojas was dismissed from INTERBANCO SA on 25 August 2006 in 
accordance with the administrative powers granted to enterprises under labour law and 
received full compensation and social benefits. Ms Shirley Marisol Rojas refused to accept 
the situation and on 31 August 2006 filed a complaint, which is currently before the 
courts; the bank has agreed to be bound by the outcome of that examination. At present, 
Ms Shirley Marisol Rojas is not a staff member, under the terms of a judicial decision; 
(2) at the time of her dismissal, Ms Shirley Marisol Rojas did not enjoy the employment 
stability afforded to union officials owing to the fact that she was serving on the executive 
committee of the INTERBANCO SA Workers’ Union for a third consecutive term. In this 
respect, section 323 of the Labour Code clearly states that the employment stability 
afforded to union officials cannot be extended to cover the same individual for more than 
two consecutive or alternate terms within a period of ten years. The INTERBANCO SA 
Workers’ Union and the Labour Directorate were informed of this situation in writing in 
May 2006; (3) the actions of union representatives and their aggressive behaviour during 
a campaign to discredit INTERBANCO, its management and its authorized representative, 
are in no way helping to resolve the dispute, given that the bank is simply awaiting a 
ruling; and (4) INTERBANCO SA respects the independence of the judiciary and fully 
complies with the constitutional and legal requirements that protect employees’ freedom of 
association for trade union purposes. 

1045. Furthermore, the Committee notes the Government’s statements to the effect that: (1) the 
INTERBANCO SA union filed a complaint with the Deputy Minister of Labour and Social 
Security concerning irregular practices at INTERBANCO SA and referred, among other 
things, to the illegal dismissal, in violation of the Labour Code, of the employee in 
question, who was a member of the union’s executive committee and protected by the 
employment stability afforded to union officials; (2) the Office of the Deputy Minister of 
Labour and Social Security, through inspection Order No. 0393/06 and in response to the 
complaint filed, ordered that a labour inspection be conducted to assess the situation of 
workers and compliance with existing labour standards; (3) the officers appointed to 
assess the enterprise’s compliance with labour standards visited the workplace and wrote 
up their findings, which were submitted to the Labour Administration Authority and 
referred to the Labour Directorate (inspection and monitoring department); (4) the legal 
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office, in accordance with Order No. 2564/06, recommended that administrative 
proceedings should be instituted into the alleged infringements of existing labour laws at 
INTERBANCO SA, in accordance with the provisions of section 398 of the Labour Code; 
and (5) the file is pending and has been assigned to a judge, and, if it is established that 
labour laws have been infringed, as alleged by the workers, the sanctions set out in the 
Labour Code will be applied, in accordance with the provisions of Book V, Title I, section 
384 ff., of the Labour Code. 

1046. In this regard, the Committee observes that, while the complainant indicates that union 
official Ms Shirley Marisol Rojas has been allowed to return to work, INTERBANCO SA 
states that she has been dismissed from the enterprise. The Committee also notes that 
according to INTERBANCO SA, she filed a judicial complaint following her dismissal, 
while according to the Government, the administrative authority conducted an 
investigation into the case, which is still pending and under examination by the legal 
authority. The Committee recalls that: “No person should be dismissed or prejudiced in 
employment by reason of trade union membership or legitimate trade union activities, and 
it is important to forbid and penalize in practice all acts of anti-union discrimination in 
respect of employment”; and that “One of the fundamental principles of freedom of 
association is that workers should enjoy adequate protection against all acts of anti-union 
discrimination in respect of their employment, such as dismissal, demotion, transfer or 
other prejudicial measures. This protection is particularly desirable in the case of trade 
union officials because, in order to be able to perform their trade union duties in full 
independence, they should have a guarantee that they will not be prejudiced on account of 
the mandate which they hold from their trade unions. The Committee has considered that 
the guarantee of such protection in the case of trade union officials is also necessary in 
order to ensure that effect is given to the fundamental principle that workers’ 
organizations shall have the right to elect their representatives in full freedom” [see 
Digest of decisions and principles of the Freedom of Association Committee, 
fifth edition, 2006, paras 771 and 799]. Under these circumstances, and in view of the fact 
that union officials are not protected by law after two consecutive or alternate terms in 
union office during a period of ten years (section 323 of the Labour Code), the Committee 
trusts that: (1) there are other legal provisions which provide for sanctions and 
compensatory measures for acts of anti-union discrimination after the period set out in 
section 323 of the Labour Code; and (2) if the legal authority confirms that union official 
Ms Shirley Marisol Rojas was dismissed for anti-union reasons, the Government will take 
the necessary measures to ensure that she is reinstated in her post, or a similar post 
corresponding to her abilities, and paid any arrears of wages owed to her. If the judicial 
authority considers that reinstatement is not possible, the Committee expects that she will 
receive adequate compensation. The Committee requests the Government to keep it 
informed in this respect. 

The Committee’s recommendation 

1047. In the light of its foregoing conclusions, the Committee invites the Governing 
Body to approve the following recommendation: 

 The Committee requests the Government, if the judicial authority confirms 
that union official Ms Shirley Marisol Rojas was dismissed from 
INTERBANCO SA for anti-union reasons, to take the necessary measures 
to ensure that she is reinstated in her post, or a similar post corresponding to 
her abilities, and paid any arrears of wages owed to her. If the judicial 
authority considers that reinstatement is not possible, the Committee expects 
that she will receive adequate compensation. The Committee requests the 
Government to keep it informed in this respect. 
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CASE NO. 2248 

DEFINITIVE REPORT 
 
Complaint against the Government of Peru  
presented by 
the General Confederation of Workers of Peru (CGTP) 

Allegations: Anti-trade union dismissals, 
criminal charges against trade unionists and 
other anti-trade union acts 

1048. The Committee examined this case at its November 2006 meeting and presented an interim 
report to the Governing Body [see 343rd Report, paras 1030–1048, approved by the 
Governing Body at its 297th Session (November 2006)]. 

1049. The Government sent new observations in a communications dated 12 March and 
26 October 2007. 

1050. Peru has ratified the Freedom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. Previous examination of the case 

1051. At its November 2006 meeting, the Committee made the following recommendations 
concerning the questions that remained pending [see 343rd Report, para. 1048]: 

(a) The Committee requests the Government to indicate whether the trade union official, 
Mr. Julio Purizaca Cornejo (Petrotech Peruana SA) has applied to the courts for a 
reinstatement order and, if he has done so, to communicate the outcome. 

(b) Noting the allegations concerning the criminal proceedings initiated against the trade 
union official, Mr. Ricardo José Quispe Caso, by the Southern Peru Copper Corporation 
for disrupting public order (“disorderly meeting”), in the absence (according to the 
complainant organization) of any credible evidence and for anti-union motives, the 
Committee requests the Government to send a copy of any ruling handed down. 

(c) As regards the alleged dismissal of more than 300 workers of the permanent workforce 
at the Corporación Aceros Arequipa SA and their replacement with workers hired on 
less favourable terms with a view to undermining the trade union, the Committee once 
again urges the Government to communicate the outcome of the inspection visit carried 
out by the authorities to the enterprise and to send its observations on the dismissal of 
more that 300 workers. 

(d) The Committee once again urges the Government without delay to send its observations 
on the allegations concerning harassment of Mr. Victor Alejando Valdivia Castilla, the 
press and propaganda secretary of the Trade Union of Ancash Regional Government 
Workers, by the President of the Ancash region. 

B. The Government’s reply 

1052. In its communications of 12 March and 26 October 2007, in relation to the 
recommendation of the Committee on Freedom of Association regarding the enterprise 
Petrotech Peruana SA (dismissal of trade union official Mr Julio Purizaca Cornejo), the 
Government states that the Ministry of Labour and Employment Promotion sent a letter to 
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the General Confederation of Workers of Peru (CGTP) requesting information on the 
matter. No reply was received and the Government accordingly requested the Higher Court 
of Justice of Lima to inform it whether Mr Julio Purizaca Cornejo had applied to the courts 
for a reinstatement order against Petrotech Peruana SA. In reply to this last request, the 
Government was informed that the Centre for the Issuing of Reports of the Higher Court of 
Justice of Lima had no record in its database of any proceedings brought by Mr Julio 
Purizaca Cornejo. The Government recalls that, when the case was last examined, it was 
noted that another trade union official had been reinstated by the enterprise by order of the 
judicial authority. 

1053. As to the criminal proceedings initiated against the trade union official Mr Ricardo José 
Quispe Caso by the Southern Peru Copper Corporation for disrupting public order, in the 
absence (according to the complainant organization) of any credible evidence and for anti-
union motives, the Government provides information from the Titular Head of the 
Provincial Prosecutor’s Office of Jorge Basadre, Jorge Basadre Province, Tacna 
Department, according to which, on 20 April 2005, it was ruled that, as it had not been 
proved that an offence had been committed, there were no grounds for proceeding with the 
case, for which reason the criminal proceedings were set aside definitively. The claimant 
lodged an appeal against the decision to set aside the proceedings. That appeal was decided 
by the Second Higher Combined Prosecutor’s Office of Tacna, which upheld the definitive 
setting aside of the proceedings and dismissed the case. 

1054. As to the alleged dismissal of more than 300 workers from the Aceros Arequipa SA de 
Pisco workforce, the Government states that, at the beginning of the 1990s, the enterprise 
Corporación Aceros Arequipa SA began to introduce the concept of “total quality” with 
regard to its staff, as a preliminary step in the process of modernizing the organization of 
its two plants. In this way, and through the introduction of cutting-edge technology, the 
enterprise brought its quality system into line with the latest requirements of standard ISO 
9001. Thus, in 1990, a contract for the transfer of technology was signed with the 
metallurgical enterprise Méndez Junior (SMJ) of Brazil. As a part of the agreement, a team 
of workers from the enterprise Corporación Aceros Arequipa SA ran a 1,480-hour training 
programme at the Brazilian plant. 

1055. As stated by the enterprise Corporación Aceros Arequipa SA, in registration letter 
No. 2070, of 7 July 2005, the enterprise was forced to change its internal structure as a 
result of this modernization process. Some workers employed in areas affected by the 
introduction of new technology, in particular operations and production, were laid off. 
These dismissals were carried out in accordance with article 38 of the Act on Productivity 
and Labour Competitiveness and Legislative Decree No. 728 which provides for 
appropriate compensation for each worker. 

1056. It should also be pointed out that, if more than 300 workers had been dismissed from the 
enterprise Corporación Aceros Arequipa SA, then the enterprise would currently be faced 
with the same number of judicial proceedings. The report of the Higher Court of Justice of 
Ica shows that this is not at all the case; only two cases, brought by the Union of Workers 
of the Corporación Aceros Arequipa SA, are currently before the Labour Court of Pisco 
(files Nos 2002-241 and 2004-267). These cases concern the restoration of social benefits, 
food stamps, bonuses by category, five-yearly bonuses, restoration of attendance bonuses 
and family allowances. 

1057. On 17 August 2006, following a complaint made by the trade union, an inspection visit 
(ordered by the Regional Directorate of Labour and Employment Promotion of Ica, Pisco 
Labour and Employment Promotion Area) was carried out at plant No. 2 of the enterprise 
Corporación Aceros Arequipa SA, in the city of Pisco, in order to ascertain whether the 
workers hired by the enterprise Servicios Globalizados SA (SERGLOSA) to work at the 
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user enterprise are employed permanently in the user enterprise’s production or core 
activities, and whether the workers hired by the enterprise Corporación Aceros Arequipa 
SA receive the same benefits as permanent workers, such as production or attendance 
bonuses. The labour inspector noted that: 

– the 31 workers hired by the enterprise, SERGLOSA, are assigned to the enterprise 
Corporación Aceros Arequipa SA for work in production and related areas under 
“fixed-term, intermittent employment” contracts; 

– neither production bonuses nor attendance bonuses are included in the collective 
agreement. The enterprise Corporación Aceros Arequipa SA reserves the right as 
employer to grant workers such bonuses on a fair basis. Some 207 workers do not 
currently receive either of the bonuses while six contracted workers receive both. 

1058. A scheduled inspection visit to the enterprise SERGLOSA was carried out on 24 October 
2006, on the orders of the Regional Directorate of Labour and Employment Promotion of 
Ica, Pisco Labour and Employment Promotion Area. The purpose of the visit was to verify 
compliance by the enterprise with labour standards (file No. 106-2006-JL-PIS-UPG). 
During the visit, the following points were noted: the enterprise SERGLOSA produced 
payrolls showing that the workers had been registered; pay slips for July, August and 
September 2006, showing payments to the workers; proof of payment of length of service 
entitlements (CTS) and submission of documents listing payments made to each individual 
for the periods November 2005–April 2006 and May–October 2006; proof of statutory 
payments to workers for December 2005 and July 2006; proof of holiday payments and 
holiday entitlements for the period in question; proof of distribution among the workers of 
a share of the profits for the 2005 tax year, as well as the corresponding documents listing 
payments made; proof that a summary of payrolls for June 2006 was presented to the 
Ministry of Labour and Employment Promotion; proof of use of an industrial relations 
service and of notification of this fact to the Administrative Labour Authority; submission 
of the internal labour regulations approved by the Administrative Labour Authority; proof 
of availability of a recognized social assistance service; submission of an attendance sheet 
and a complementary insurance policy for hazardous work. 

1059. As to the complaint regarding the Regional Government of Ancash, the Government 
recalls that, in the complaint, it is alleged that the President of the Ancash region lodged a 
complaint alleging aggravated defamation against Mr Víctor Alejando Valdivia Castilla 
(Press and Propaganda Secretary of the Trade Union of Ancash Regional Government 
Workers) following statements he made to the media (previously the Trade Union of 
Ancash Regional Government Workers reported the President of the Ancash region to the 
Provincial Prosecutor’s Office of Huaraz for “embezzlement and misappropriation of 
funds”). The Committee on Freedom of Association urged the Government without delay 
to send its observations on the allegations concerning harassment of Mr Víctor Alejando 
Valdivia Castilla, the Press and Propaganda Secretary of the Trade Union of Ancash 
Regional Government Workers, by the President of the Ancash region. In this regard, the 
Government states that it has received no verbal or written notice of this complaint 
concerning harassment of the trade union official. 

C. The Committee’s conclusions 

1060. As to the request for information contained in recommendation (a), made during the last 
examination of this case, the Committee notes the Government’s statement that the Centre 
for the Issuing of Reports of the Supreme Court of Justice has no record in its database of 
any proceedings initiated by Mr Julio Purizaca Cornejo, and that the complainant 
organization failed to respond to the Ministry of Labour’s request to be informed as to 
whether the trade union official had applied to the courts for a reinstatement order against 
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Petrotech Peruana SA. The Government recalls that, when the case was last examined, it 
was noted that another trade union official had been reinstated by the enterprise under an 
order issued by the judicial authority. The Committee therefore invites the complainant 
organization, should it so desire, to initiate judicial proceedings in connection with the 
dismissal of the official in question following the establishment of a trade union. 

1061. As to recommendation (b), the Committee notes that the Public Prosecutor’s Office set 
aside definitively the criminal proceedings initiated against the trade union official, 
Mr Ricardo José Quispe Caso, by the Southern Peru Copper Corporation for disrupting 
public order (“disorderly meeting”). 

1062. As to the alleged dismissal of more than 300 workers since 1990 from the permanent 
workforce at the Corporación Aceros Arequipa SA with the aim of undermining the trade 
union (recommendation (c)), the Committee notes the outcome of the inspection visits 
carried out by the labour inspectorate which are described in detail in the Government’s 
reply. According to the Government, the enterprise had been carrying out restructuring 
since July 2005 for technological reasons and that process had led to dismissals and the 
payment of statutory compensation. The Committee notes the Government’s statement to 
the effect that the trade union of the enterprise has lodged only two complaints concerning 
social benefits and bonuses. Moreover, during an inspection visit carried out by the labour 
inspectorate at the enterprise Corporación Aceros Arequipa SA concerning the labour 
contracting enterprise SERGLOSA, which had assigned 31 workers to the enterprise 
Corporación Aceros Arequipa SA, it was noted that these workers were employed under 
fixed-term intermittent contracts, that production and attendance bonuses are not included 
in the collective agreement and that the company reserves the right to grant such bonuses 
on a fair basis. 

1063. The Committee notes that, according to the Government and the results of the last labour 
inspection visit, the enterprise SERGLOSA appears to be in compliance with labour 
legislation. However, given the concerns expressed by the complainant organization, the 
Committee requests the Government to ensure that the production and attendance bonuses 
are not used by the enterprise Corporación Aceros Arequipa SA in a discriminatory 
fashion against workers belonging to the trade union and working for the enterprise 
Corporación Aceros Arequipa SA or the enterprise SERGLOSA. Finally, the Committee 
notes that no mention is made in the labour inspectorate reports of anti-trade union 
dismissals or practices and that the dismissals carried out since 1990 and referred to in 
the allegations are due mainly to the restructuring process carried out from 2005 onwards 
for technological reasons. 

1064. Finally, as to recommendation (d), regarding the harassment of trade union official 
Mr Víctor Alejando Valdivia Castilla by the President of the Ancash region (involving, 
according to the allegations, a complaint of aggravated defamation [see 338th Report, 
para. 1190]), the Committee notes that the authorities have not received any verbal or 
written notice in this regard. The Committee invites the complainant organization to 
initiate legal proceedings. 

The Committee’s recommendations 

1065. In the light of its foregoing conclusions, the Committee invites the Governing 
Body to approve the following recommendations: 

(a) The Committee invites the complainant organization to initiate legal 
proceedings regarding the reinstatement of trade union official Mr Julio 
Purizaca Cornejo at the enterprise Petrotech Peruana SA and the alleged 
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harassment of trade union official Mr Víctor Alejando Valdivia Castilla by 
the President of the Ancash region. 

(b) The Committee requests the Government to ensure that the production and 
perfect attendance bonuses granted by the enterprise Corporación Aceros 
Arequipa SA are not used in a discriminatory fashion against the workers 
belonging to the trade union. 

CASE NO. 2400 

REPORT IN WHICH THE COMMITTEE REQUESTS 
TO BE KEPT INFORMED OF DEVELOPMENTS 
 
Complaint against the Government of Peru  
presented by 
the General Confederation of Workers of Peru (CGTP) 

Allegations: Dismissal of trade union leaders 
and members in several enterprises; acts of 
harassment following the establishment of trade 
unions; legal challenge to the registration of a 
trade union and refusal to negotiate a list of 
demands 

1066. The Committee examined this case at its meeting in March 2006 and on that occasion 
presented an interim report to the Governing Body [see 340th Report, paras 1199–1231, 
approved by the Governing Body at its 295th Session (March 2006)]. The General 
Confederation of Workers of Peru (CGTP) sent further information in communications 
dated 26 April 2006 and 6 February 2007. 

1067. The Government sent its observations in communications dated 15 February and 
25 October 2006 and 26 October 2007. 

1068. Peru has ratified the Freedom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. Previous examination of the case 

1069. At its last meeting, the Committee made the following recommendations [see 
340th Report, paras 1199–1231]: 

(a) Concerning the allegations related to the enterprise Gloria SA, the Committee asks the 
Government to keep it informed of judicial proceedings as regards Fernando Paholo 
Trujillo Ramírez, the secretary-general Felipe Fernández Flores, the secretary for 
organization, Miguel Moreno Avila and the secretary for defence, Gilver Arce Espinoza, 
and that, if the dismissals of trade union leaders are ascertained to have been of an anti-
union nature, the Committee requests the Government to take measures to ensure that 
they are reinstated in their posts and if that is not legally possible, that they are fully 
compensated; such compensation should include sufficiently dissuasive sanctions against 
the employer for such anti-union conduct. 



GB.300/10

 

GB300-10-2007-11-0115-1-En.doc 299 

(b) In regard to the alleged anti-union dismissal of Segundo Adán Robles Nunura by the 
enterprise Petrotech Peruana SA, following his designation as president of the 
negotiating committee for the 2004-05 list of demands, the Committee expects that the 
judicial authority will promptly reach a decision regarding the dismissal of the trade 
union official in question and requests the Government to keep it informed of the 
judgement. 

(c) Regretting that the Government has failed to send its observations concerning allegations 
regarding dismissals of trade union officials and members of the Unified Trade Union of 
Workers of the Banco del Trabajo (SUTRABANTRA) in the context of a harassment 
campaign conducted by the Banco del Trabajo, and allegations that the enterprise in 
question has challenged the trade union’s registration and refused to negotiate the list of 
demands, the Committee urges the Government promptly to send its observations 
regarding these allegations. 

B. Additional information from the complainant 

1070. In its communication of 26 April 2006, the CGTP reports that, with regard to the dismissal 
from the Gloria SA enterprise of three union leaders who were workers’ representatives in 
collective bargaining, the workers were also accused of the serious offence of reporting the 
granting of pay rises to “trusted” staff (computer crime of illicit interference in, accessing 
or copying of information from a database). In that regard the judge of the 39th Criminal 
Court of Lima in report No. 25-2006 RDT decided not to open an investigation because 
one of the requirements for criminal proceedings is that the alleged offender must have 
been identified, which was not the case, and because if a criminal charge is not backed up 
by minimal evidence in support of the accusation, it is an arbitrary act, that is, even the 
criminal judge agrees with the illegally dismissed officials that they have not done 
anything warranting an accusation, let alone dismissal. 

1071. In a communication dated 6 February 2007, the CGTP states that, on 1 September 2006, 
Mr Arnoldo Efraín Calle Flores, General Secretary of the Unified Trade Union of 
Employees of the Banco del Trabajo (SUTRABANTRA), was reinstated in his post by a 
judicial order containing a protective order, after a 30-month legal battle with the Banco 
del Trabajo. The judicial authority had ruled in favour of the official on two occasions, 
ordering his reinstatement and the payment of accrued earnings, having found that the true 
motivation for his dismissal had been the establishment of the trade union and his 
participation in trade union activities. Currently the main proceedings are under way in the 
Supreme Court of the Republic of Peru, which is set to confirm the previous rulings. 
Despite this, in order to prevent the union leader Efraín Calle Flores from working, the 
Banco del Trabajo illegally assigned him to an inland province, in violation of the trade 
union immunity that protects him from such anti-union measures. He complained to the 
Banco del Trabajo and to the court, but the enterprise once again obstructed his admission 
to work, alleging that he had abandoned his post, disregarding the fact that there was a 
judicial protective order in his favour. 

1072. The CGTP adds that the Banco del Trabajo had legally challenged the registration of 
SUTRABANTRA, but the request had been definitively rejected by the court in a 
judgement dated 10 January 2007. Nevertheless, the Banco del Trabajo, in contempt of the 
judicial ruling, continues to deny recognition to SUTRABANTRA as a legitimate workers’ 
representative body. As a result of not recognizing SUTRABANTRA, the Banco del 
Trabajo has refused to bargain collectively with the trade union, and the lists of demands 
for the years 2004, 2005 and 2006 are still pending resolution. 
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C. The Government’s reply 

1073. In its communications of 15 February and 25 October 2006 and 26 October 2007, the 
Government reports the following with regard to the allegations still pending. 

Gloria SA enterprise 

1074. Case brought by Gilver Arce Espinoza. In ruling No. 183403-2005-298-3erJTL-CFL of 
14 August 2006, the judge in the Third Labour Court of Lima referred to information on 
the status of the case brought by Mr Gilver Arce Espinoza against Gloria SA for wrongful 
dismissal, set out in file No. 183403-2005-00298. In this regard, he noted that the request 
made by Mr Gilver Arce Espinoza was admitted to the proceedings on 27 July 2005 by 
resolution No. 1, and the defendant was accordingly notified. Later, on 27 July 2005, 
Mr Arce presented a written statement requesting the withdrawal of the case because he 
had received full payment of his social benefits including length of service pay and other 
entitlements. Taking account of the request to withdraw the case, the Third Labour Court, 
through resolution No. 3 of 15 September 2005, ordered the case to be filed; it is currently 
in the General Archive of the Supreme Court of Justice of Lima. 

1075. Case brought by Mr Miguel Moreno Avila. The judge in the Twenty-first Labour Court of 
Lima reported that with regard to the case brought by Mr Miguel Moreno Avila against the 
Gloria SA enterprise for wrongful dismissal, file No. 183421-2005-00303, notification of 
the case was sent to the defendant, who duly responded to the claim, and both parties were 
convened on 18 July 2006 for the single hearing. The proceedings are pending on appeal. 

1076. Case brought by Mr Felipe Fernández Flores. The judge in the Twenty-Fourth Labour 
Court of Lima reported on the status of the case brought by Mr Felipe Fernández Flores 
against the Gloria SA enterprise (file No. 183424-2005-00301). He indicated that, as the 
case had been declared procedurally valid and the evidence on disputed points had been 
heard, resolution No. 13 of 15 June 2006 provided that the documents could be decided 
and was ready for ruling. It should be noted that Mr Fernández applied to the court to grant 
the protective order for payment of a provisional allowance, which was declared 
inadmissible because it had not shown convincingly that the party concerned had been 
unfairly dismissed. The proceedings are pending on appeal. 

Petrotech Peruana SA  

1077. With regard to the case of the anti-union dismissal of Mr Segundo Adán Robles Nunura, 
the Government notes that the Supreme Court of Justice of Lima reported that the Sixth 
Court ruled on case No. 183406-2004-00093-0 on 11 May 2006 declaring the claim to be 
“unfounded”. An appeal against the ruling was lodged by Mr Segundo Adán Robles 
Nunura; the appeal was upheld in a resolution dated 12 June 2006 and the case referred to 
the Labour Tribunal. This case has been before the First Labour Tribunal since 15 August 
2006 and assigned case No. 4342. A hearing before the Tribunal has been scheduled for 
3 October 2006, and the case is still pending. Once the proceedings are concluded, a report 
on the result of the proceedings will be issued. The Government adds that in letter 
No. 6M-179-2006 dated 11 August 2006, the General Manager of the Petrotech Peruana 
SA enterprise reported on the proceedings brought by Mr Segundo Adán Robles Nunura 
before the Sixth Labour Court of Lima to annul his dismissal. 

Banco del Trabajo 

1078. With regard to the allegations of dismissals of union officials and members of the 
SUTRABANTRA in the context of a harassment campaign by the Banco del Trabajo, and 
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allegations that the Banco del Trabajo had challenged the registration of the union and 
refused to negotiate a list of demands, the Government states that the administrative 
authority requested the General Manager of the Banco del Trabajo to report on the status of 
the cases brought by SUTRABANTRA. In response, the General Manager of the Banco 
del Trabajo provided information in letter GL/312-06 of 22 September 2006 that the 
SUTRABANTRA union had initiated judicial proceedings against their client to cease 
hostilities, and the case was currently before the Second Labour Court of Piura under file 
No. 2004-092. 

1079. With regard to the two lists of demands that are pending before the Administrative Labour 
Authority, having been presented by the aforementioned trade union, the Government 
states that the Banco del Trabajo opposed them because there was another union in the city 
of Lima called the Single Union of Employees of the Banco del Trabajo 
(SUDEBANTRA), to which some members of SUTRABANTRA also belonged; signing 
up to both organizations at the same time was illegal. On this point, it is worth noting that, 
through official letter No. 643-2006-MTPE/9.1, dated 15 August 2006, the Regional 
Director for Labour and Employment Promotion of Piura was requested to report on the 
status of the lists of demands between SUTRABANTRA and the Banco del Trabajo. In 
that regard, a letter was received on 8 September 2006, No. 454-2006-Gob.Reg.DRTPE-
DR, from the Regional Directorate for Labour and Employment Promotion of Piura, 
stating that the Subdirectorate for Collective Bargaining of the Regional Directorate for 
Labour and Employment Promotion of Piura was dealing with three cases pertaining to 
negotiations of lists of demands between SUTRABANTRA and the Banco del Trabajo, 
corresponding to the years 2004, 2005 and 2006. It mentioned that report No. PR-002-
2004-DRTPE-PIURA-SDNCIHSO sets out the written administrative proceedings initiated 
by the Banco del Trabajo on 16 August 2004, in which they oppose consideration of the 
2004 list of demands presented by SUTRABANTRA because they had lodged a request 
for “cancellation of union registration” with the First Labour Court of Piura, which has 
been hearing the case since 18 June 2004. 

1080. The Government adds that, as official documents confirmed that the Banco del Trabajo’s 
request for “dissolution of the union” was awaiting a ruling from the competent body, and 
in accordance with the provisions of article 13 of the Organic Law of the Judiciary, the 
Labour Authority of First Instance in an unnumbered resolution of 17 August 2004 
suspended the case until the aforementioned proceedings were resolved. In a document 
dated 15 September 2004, the trade union made an appeal to challenge the Labour 
Authority rulings, referring the rulings to the Regional Directorate for Labour and 
Employment Promotion of Piura for a second instance ruling, which in directorial 
resolution No. 096-2004-DRTPE-PIURA-DPSC of 29 October 2004 covered the issues 
raised by the trade union and found in favour of the legal challenge, nullifying the ruling of 
the Labour Authority of First Instance and enabling the collective bargaining process to 
continue. 

1081. Subsequently, at the request of the trade union, the Labour Authority of the Negotiation 
Subdirectorate forwarded the relevant file to the Technical Administrative Office of the 
Regional Directorate so that it could carry out a “financial economic study” of the Banco 
del Trabajo enterprise. In view of this, the Banco del Trabajo filed an “opposition” motion, 
again alleging that the parties were in a dispute before the courts. The Labour Authority 
accepted the opposition motion, because the enterprise guaranteed that it had lodged an 
appeal to annul the judicial proceedings for the cancellation of union registration; the 
Technical Administrative Office was accordingly instructed to suspend its “financial 
economic study” of the enterprise pending the results of the judicial proceedings. The trade 
union appealed, and in directorial ruling No. 066-2006-DRTPE-PIURA-DPSC of 9 May 
2006, the first instance ruling was overturned and the revised resolution declared the 
Banco del Trabajo’s opposition to be unfounded. 
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1082. The Government adds that in ruling No. 306-2006-DRTPE-PIURA-SDNCIHSO, the 
Negotiation Subdirectorate sent the Technical Administrative Office the relevant set of 
instruments so that it could continue with the “financial economic study” of the enterprise. 
In this context, on 19 July 2006, the First Specialized Tribunal for Civil Matters of Piura 
handed down resolution No. 16 upholding the appealed ruling and agreeing to the request 
brought by the Banco del Trabajo against the Directorate for Prevention and Resolution of 
Labour Disputes of the Regional Directorate for Labour and Employment Promotion, on 
the contentious administrative proceedings; as a result directorial resolution No. 096-2004-
DRTPE-PIURA-DPSC of 29 October 2004 was overturned, and the Regional Directorate 
was directed to issue a new resolution in accordance with what was laid down in the ruling. 
In accordance with the judicial mandate, the Regional Directorate recalled the legal norms 
handed down by the First Court and issued a decision in directorial resolution 
No. 153-2006-DRTPE-PIURA-DPSC of 29 August 2006, declaring that the appeal made 
by SUTRABANTRA was unfounded. As a result, it confirmed the decision of the Labour 
Authority of First Instance in the unnumbered resolution of 17 August 2004, that is, to 
suspend the proceedings relating to the list of demands for 2005 and the list of demands for 
2006 in files Nos 003-2005-DRTPE-PIURA-SDNCIHSO and 002-2006-DRTPE-PIURA-
SDNCIHSO. In respect of these rulings, the negotiation of the lists of demands has been 
suspended until the ongoing legal case is resolved. 

1083. Lastly, with regard to the issue of the registration of SUTRABANTRA, the Government 
reports that the Subdirectorate for General Registrations concurs with the Regional 
Directorate for Labour and Employment Promotion of Piura that the registration of this 
trade union remains unchanged. 

D. The Committee’s conclusions 

1084. The Committee observes that the allegations that had remained pending in the present case 
concern: (1) judicial proceedings as regards Fernando Paholo Trujillo Ramírez, General 
Secretary Felipe Fernández Flores, Organization Secretary Miguel Moreno Avila, and 
Defence Secretary Gilver Arce Espinoza; (2) the alleged anti-union dismissal of Segundo 
Adán Robles Nunura by the enterprise Petrotech Peruana SA, following his appointment 
as president of the negotiating committee for the 2004–05 list of demands; and (3) the 
dismissals of trade union officials and members SUTRABANTRA in the context of a 
harassment campaign conducted by the Banco del Trabajo, and the allegation that the 
enterprise in question has challenged the trade union’s registration and refused to 
negotiate the list of demands. 

1085. With regard to the ongoing judicial proceedings concerning the dismissals in the Gloria 
SA enterprise, the Committee notes the Government’s information that: (1) Mr Gilver Arce 
Espinoza presented a written statement to the court requesting the withdrawal of the case 
because he had received payment of his social benefits, including length of service pay and 
other entitlements. The judicial authority ordered the case to be filed; (2) in the case 
brought by Mr Felipe Fernández Flores, and by Mr Miguel Moreno Avila, the proceedings 
are pending on appeal. In these circumstances, the Committee expects that the proceedings 
will be concluded soon, and requests the Government to keep it informed of the outcome of 
the proceedings concerning union officials Felipe Fernández Flores and Miguel Moreno 
Avila. In addition, the Committee urges the Government to keep it informed without delay 
of the proceedings concerning the dismissal of Mr Fernando Paholo Trujillo Ramírez, 
about which it has sent no information. The Committee also notes the complainant’s 
information, according to which the three union officials from the Gloria SA enterprise 
had been accused of committing offences, but the judicial authority decided not to launch 
criminal proceedings. 
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1086. With regard to the alleged anti-union dismissal of Mr Segundo Adán Robles Nunura by the 
Petrotech Peruana SA enterprise, following his appointment as president of the 
negotiating committee for the 2004–05 list of demands, the Committee notes the 
Government’s statements to the effect that: (1) the Sixth Court handed down a ruling on 
11 May 2006 declaring the claim to be “unfounded”, an appeal was lodged by 
Mr Segundo Adán Robles Nunura and upheld in a resolution dated 12 June 2006, and the 
case was referred to the Labour Tribunal; (2) this case has been before the First Labour 
Tribunal since 15 August 2006 and assigned file No. 4342. The hearing of the case by the 
Tribunal has been scheduled for 3 October 2006; this case is still ongoing. Once the 
proceedings are formally concluded, a report will be issued on the outcome; and (3) in 
letter No. 6M-179-2006 dated 11 August 2006, the General Manager of the Petrotech 
Peruana SA enterprise reported on the proceedings brought by Mr Segundo Adán Robles 
Nunura before the Sixth Labour Court of Lima to annul his dismissal. In these 
circumstances, the Committee expects that the judicial proceedings will be concluded soon 
and requests the Government to keep it informed of their outcome. 

1087. With regard to the alleged dismissals of union officials and members of SUTRABANTRA in 
the context of a campaign of harassment by the Banco del Trabajo, the Committee notes 
the Government’s statements to the effect that according to the report of the General 
Manager of the Banco del Trabajo, the SUTRABANTRA union had initiated judicial 
proceedings against the Banco del Trabajo to cease hostilities, and the proceedings are 
currently under way before the Second Labour Court of Piura. The Committee also notes 
the complainant’s statement that: (1) on 1 September 2006, Mr Arnoldo Efraín Calle 
Flores, General Secretary of SUTRABANTRA, was reinstated in his post by a judicial 
order containing a protective order, after a 30-month legal battle with the Banco del 
Trabajo; (2) the court had found in favour of the official on two occasions, ordering his 
reinstatement and the payment of accrued earnings, after finding that the true motivation 
for his dismissal had been the establishment of the trade union and his participation in 
trade union activities. Currently the main proceedings are under way before the Supreme 
Court of the Republic of Peru, which is set to confirm the previous rulings; and (3) despite 
this, in order to prevent union leader Efraín Calle Flores from working, the Banco del 
Trabajo illegally assigned him to an inland province, violating the trade union immunity 
that protects him from such anti-union measures. The union leader complained to the 
Banco del Trabajo and to the court, but the enterprise once again obstructed his admission 
to work, alleging that he had abandoned his post, disregarding the fact that there was a 
judicial protective order in his favour. In these circumstances, taking into account the 
information sent by the complainant and in particular the judicial decisions in his favour, 
the Committee requests the Government to take the necessary measures to ensure that the 
General Secretary of SUTRABANTRA, Mr Efraín Calle Flores, is reinstated in his 
previous post, with the payment of lost wages, pending the final judgement of the Supreme 
Court and to keep it informed in that respect. In addition, the Committee urges the 
Government to send its observations with regard to the other alleged dismissals of officials 
and members of the SUTRABANTRA union.  

1088. With regard to the alleged challenge against the union registration of SUTRABANTRA by 
the Banco del Trabajo, the Committee notes the Government’s statements to the effect that 
the registration of this trade union remains unchanged. The Committee notes the 
complainant’s statements to the effect that the legal challenge to the union registration by 
the Banco del Trabajo has been definitively rejected by the court in a judgement dated 
10 January 2007, but that, nevertheless, the Banco del Trabajo is still refusing to 
recognize SUTRABANTRA as a legitimate workers’ representative body. In these 
circumstances, the Committee requests the Government to take the necessary measures to 
ensure that the Banco del Trabajo recognizes SUTRABANTRA as an organization 
representing the interests of its members. 
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1089. With regard to the alleged refusal of the Banco del Trabajo to negotiate the lists of 
demands for the years 2004, 2005 and 2006, the Committee notes the Government’s 
statements to the effect that: (1) the Banco del Trabajo indicated its opposition on the 
grounds that there was another union – SUDEBANTRA – to which some members of 
SUTRABANTRA also belonged, and signing up to both organizations at the same time was 
illegal; (2) the Subdirectorate for Collective Bargaining of the Regional Directorate for 
Labour and Employment Promotion of Piura was dealing with three cases pertaining to 
negotiations of lists of demands between SUTRABANTRA and the Banco del Trabajo, 
corresponding to the years 2004, 2005 and 2006; (3) report No. PR-002-2004-DRTPE-
PIURA-SDNCIHSO sets out the written administrative proceedings brought by the Banco 
del Trabajo on 16 August 2004, in which it opposed consideration of the 2004 list of 
demands presented by SUTRABANTRA because an application to “cancel union 
registration” had been filed with the First Labour Court of Piura, which has been hearing 
the case since 18 June 2004 (therefore, as official documents confirmed that the Banco del 
Trabajo’s request for “dissolution of the union” was still pending a ruling from the 
competent body, the Labour Authority of First Instance in an unnumbered resolution of 
17 August 2004 suspended the case until the aforementioned proceedings were resolved); 
(4) in a document dated 15 September 2004, the trade union made an appeal to challenge 
the ruling by the Labour Authority, referring the rulings to the Regional Directorate for 
Labour and Employment Promotion of Piura for a second instance ruling, and ordered 
that the collective bargaining process continue; (5) at the request of the trade union, the 
Labour Authority of the Negotiation Subdirectorate forwarded the relevant file to the 
Technical Administrative Office of the Regional Directorate so that it could carry out a 
“financial economic study” of the Banco del Trabajo enterprise, but the Banco del 
Trabajo lodged an “opposition”, again alleging that the parties were in a dispute before 
the court. The Labour Authority accepted the enterprise’s opposition motion, because it 
guaranteed that it had lodged an appeal to annul the judicial proceedings for the 
cancellation of the union registration; (6) following various administrative and judicial 
proceedings, the Labour Authority of First Instance in the unnumbered resolution of 
17 August 2004, suspended the proceedings relating to the lists of demands for 2005 and 
2006, and the negotiation on the lists of demands has been suspended until the case is 
resolved concerning the request to cancel SUTRABANTRA registration (the complainant 
organization indicates that this question has now been resolved by a final court decision of 
10 January 2007 rejecting the request for cancellation of the registration). The Committee 
notes the complainant’s allegation that, as a result of not recognizing SUTRABANTRA, the 
Banco del Trabajo has refused to bargain collectively and the lists of demands for the 
years 2004, 2005 and 2006 are still pending resolution. 

1090. In these circumstances, the Committee expects that the ongoing case before the courts 
which led to negotiations on the lists of demands being suspended will be resolved very 
soon, and requests the Government to endeavour to promote collective bargaining between 
the parties. The Committee requests the Government to keep it informed in this respect. 

The Committee’s recommendations 

1091. In the light of its foregoing conclusions, the Committee invites the Governing 
Body to approve the following recommendations: 

(a) The Committee requests the Government to keep it informed of the outcome 
of the judicial proceedings (pending on appeal) concerning the dismissals of 
union officials Felipe Fernández Flores and Miguel Moreno Avila from the 
Gloria SA enterprise, and urges the Government to keep it informed without 
delay of the judicial proceedings concerning the dismissal from the same 
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enterprise of Mr Fernando Paholo Trujillo Ramírez, about which it has sent 
no information. 

(b) With regard to the anti-union dismissal of Mr Segundo Adán Robles 
Nunura by the Petrotech Peruana SA enterprise, the Committee expects that 
the judicial proceedings will be concluded soon, and requests the 
Government to keep it informed of their outcome. 

(c) The Committee requests the Government to take the necessary measures to 
ensure that the General Secretary of SUTRABANTRA, Mr Efraín Calle 
Flores, who was dismissed from the Banco del Trabajo, is reinstated in his 
previous post, with the payment of lost wages, pending the final judgement 
of the Supreme Court, and to keep it informed in this regard. In addition, the 
Committee urges the Government to send its observations concerning the 
other alleged dismissals of union officials and members of the 
SUTRABANTRA union. 

(d) The Committee requests the Government to take the necessary measures to 
ensure that the Banco del Trabajo recognizes SUTRABANTRA as an 
organization representing the interests of its members, and to make an effort 
to promote collective bargaining between the parties. 

CASE NO. 2527 

REPORT IN WHICH THE COMMITTEE REQUESTS 
TO BE KEPT INFORMED OF DEVELOPMENTS 
 
Complaint against the Government of Peru  
presented by 
the Autonomous Confederation of Peruvian Workers (CATP) 

Allegations: Dismissal of trade union officers 
and eviction from their accommodation as a 
result of the establishment of the Trade Union 
of Workers of the San Martín Mining Company 
SA; threats against trade union officers 

1092. The complaint is contained in a communication from the Autonomous Confederation of 
Peruvian Workers (CATP) dated 28 September 2006. The Government sent its 
observations in communications dated 12 March and 26 October 2007. 

1093. Peru has ratified the Freedom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. The complainant’s allegations 

1094. In its communication of 28 September 2006, CATP alleges that on 19 August 2006 
representatives of the San Martín Mining Company SA were informed of the establishment 
and registration of a trade union and its executive in a notarized letter dated 19 August 
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2006 (attached by the complainant), which stated that the trade union and the list of its 
officers had been recognized by the labour administrative authority of Lima on 16 August 
2006. The CATP adds that on 20 August 2006 a police report was drawn up at the request 
of trade union officers César Augusto Elías García (general secretary), José Arenaza 
Lander (defense secretary) and Armando Bustamante Bustamante (press and propaganda 
secretary) because they had been evicted from their accommodation by order of the general 
manager of human resources of the San Martín Mining Company SA, who stated that they 
no longer belonged to the enterprise, according to the police report (attached by the 
complainant). 

1095. According to the allegations, on 21 August 2006, having been informed of the trade 
union’s existence, the San Martín Mining Company SA prevented the abovementioned 
officers from entering the workplace by posting a notice on the wall at the entrance (also 
attached by the complainant). 

1096. According to the allegations, the general manager of human resources at the enterprise has 
been pursuing a policy of repeated violation of the right to organize and freedom of 
association against trade union officers and unionized workers: once he had been informed 
of the establishment of the trade union, he started harassing and dismissing the workers, 
falsely accusing them of misconduct. 

1097. The CATP states that it has filed complaints concerning these acts with different 
authorities and that the enterprise refused to attend a meeting with trade unionists on 
27 September 2006 under the auspices of the Ministry of Labour. It alleges further that the 
trade union officers receive threats against their lives and physical integrity from hired 
thugs who have direct connections with company officials; one of them, identified as 
Mr Genero Ayaucan Antialion, is acquainted with the general manager and other staff. 

B. The Government’s reply 

1098. In its communications of 12 March and 26 October 2007, the Government states that the 
Trade Union of Workers of the San Martín Mining Company SA and its executive, 
represented by its general secretary, Mr César Augusto Elías García, were registered 
through the automatic registration procedure on 16 August 2006 for the period 30 June 
2006 to 29 June 2008 in the register of the Trade Union Registration Division of the 
General Registration Subdirectorate of the Ministry of Labour and Employment 
Promotion. On 19 August 2006, representatives of the San Martín Mining Company SA 
were informed of the establishment and registration of the trade union and its executive, as 
well as the recognition of the trade union by the labour administrative authority. According 
to the trade union members, on 20 and 21 August 2006, the enterprise harassed and denied 
access to the workplace to trade union officers César Augusto Elías García (general 
secretary), José Arenaza Lander (defense secretary) and Armando Bustamante Bustamante 
(press and propaganda secretary), as indicated in the certified report issued by the Cañete 
police station. 

1099. The Government also forwards the views of the enterprise, reproduced below: 

– the San Martín Mining Company provides services for the execution of mining and 
construction projects, in which the work is intrinsically temporary; this is especially 
true of the activities on the site in question, which involve preliminary work on a site 
for a gas liquefying plant under a contract signed with the client, Perú LNG SRL, 
located in Pampa Melchorita at km 169, Cañete, the labour for which was recruited 
under the special regulations governing the civil construction sector. Owing to the 
temporary nature of work in the sector, the workers recruited for the project are 
members of the civil construction trade unions of Cañete and Chincha, depending on 
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where they live, which have site trade union committees at the project. The enterprise 
points out that it maintains cordial and respectful relations with those trade unions 
(relevant documents are attached); 

– concerning the termination of employment of César Augusto Elías García, José 
Arenaza Lander and Armando Bustamante Bustamante, this was strictly in keeping 
with the nature of their civil construction contracts and with paragraph 2 of 
Ministerial Resolution No. 480, which provides that civil construction workers may 
be “dismissed” without notice from a site on the weekly closing day. Further, they 
were informed in memorandum No. 001.06.ADM, dated 19 August 2006, of their 
termination on grounds that the work they had been recruited for had been completed 
and the corresponding budget item terminated and nationalized; accordingly, the 
severance pay due in respect of their length of service had been prepared and they 
were consequently not allowed to enter the site or to use the accommodation and 
catering facilities, which are reserved for employees. Concerning recognition of the 
Trade Union of Workers of the San Martín Mining Company, the enterprise was 
informed of this after the date on which the employment of César Augusto Elías 
García, José Arenaza Lander and Armando Bustamante Bustamante was terminated. 
The enterprise states further that on the date their employment was terminated, they 
were members of the Civil Construction Workers’ Trade Union, as attested to by 
documents in the company’s possession; 

– the enterprise states further that the assertions in the complaint concerning alleged 
threats against trade union officers’ lives and physical integrity turned out to be 
nothing more than talk, and were not based on any convincing proof; given that those 
making the allegations should provide proof, the enterprise requests that the 
complaint be rejected for lack of evidence. The enterprise points out that the trade 
union has not attached any certified copy of police reports or judicial action proving 
its allegations. 

1100. The Government refers to a number of measures taken by the Ministry of Labour and 
Employment Promotion concerning this case. Specifically, on 19 and 20 September 2006 
the Ministry summoned the San Martín Mining Company SA and Perú LNG SRL and 
representatives of the Trade Union of Workers of the San Martín Mining Company to an 
out-of-court meeting to be held on 27 September 2006 at the offices of the Regional 
Directorate for Labour and Employment Promotion in Lima-Callao. Despite the above, on 
27 September 2006 only the trade union representatives appeared, and it was placed on 
record that the employer side, the San Martín Mining Company SA and Perú LNG SRL, 
did not attend the meeting. In a letter (Ref. No. 518-2007-MTPE/2/12.1), the Regional 
Labour Directorate in Lima-Callao sent the following information on complaints filed with 
the Ministry of Labour concerning violation of freedom of association of the workers at the 
San Martín Mining Company SA: 

– In a petition filed under No. 1721129, dated 25 August 2006, Mr César Augusto Elías 
García requested that an inspection be conducted at the enterprise to verify a case of 
arbitrary dismissal. On 31 August 2006, the assigned labour inspector went to the 
premises of the enterprise to carry out the inspection. Paragraph 4 of the inspection 
report states that “No ordinary or notarized letter giving notice of dismissal, letter of 
dismissal or letter accusing the worker of serious misconduct was shown. On 
21 August 2006, the petitioner was informed verbally that he was to stop working at 
the Perú LNG Phase II site, owing to termination of the budget item corresponding to 
the work that he was engaged in. The petitioner has shown a certificate of automatic 
registration (file No. 132930-06-DRTPELC/DPSC/SDRG/DR) dated 16 August 
2006, in which he is named as general secretary of the Trade Union of Workers of the 
San Martín Mining Company SA.” 



GB.300/10 

 

308 GB300-10-2007-11-0115-1-En.doc 

– In a petition filed under No. 172132, dated 25 August 2006, Mr José Antonio Arenaza 
Lander requested that an inspection be conducted at the enterprise to verify a case of 
arbitrary dismissal. On 31 August 2006, the assigned labour inspector went to the 
premises of the enterprise to carry out the inspection, and found the following, as 
stated in paragraph 4 of the inspection report: “No letter giving notice of dismissal, 
letter of dismissal or letter accusing the worker of serious misconduct was shown 
during the inspection. On 21 August 2006, the petitioner was informed verbally that 
he was to stop working at the Perú LNG Phase II site, owing to termination of the 
budget item corresponding to the work that he was engaged in”. 

– In a petition filed under No. 192560, dated 19 September 2006, Mr Armando Enrique 
Bustamante Bustamante requested that an inspection be conducted at the enterprise to 
verify a case of arbitrary dismissal. On 21 September 2006, the assigned labour 
inspector went to the premises of the enterprise to carry out the inspection, and found 
the following, as stated in paragraph 4 of the inspection report: “No letter of dismissal 
or letter giving notice of dismissal was given to the petitioner, who states that on 
18 September 2006, he was informed verbally that he was to stop working at the site. 
I returned to the company headquarters in Lima and asked the person concerned about 
his situation; the complainant said he had been dismissed, adding that this situation of 
harassment was due to his holding office as press and propaganda secretary of the 
Trade Union of Workers of the San Martín Mining Company, and showing me a copy 
of an attestation submitted by the trade union to the Ministry of Labour and 
Employment Promotion dated 23 August 2006. The human resources manager, 
however, stated that the petitioner had not been dismissed, but had been transferred 
from the site on which he was working to another site of the enterprise, and showed 
me a transfer record indicating that the petitioner had been transferred on 
18 September 2006 from the site where he was working to the company headquarters 
in San Juan de Miraflores, Lima.” 

1101. The Government states that, in accordance with section 45 of the regulations under 
Legislative Decree No. 728, approved by Presidential Decree No. 001-96-TR, the labour 
administrative authority, at the request of one of the parties, will assist in verifying whether 
arbitrary dismissal took place, manifested in the unjustified refusal by the employer to 
allow a worker access to the workplace, and will draw up a record of the outcome. The 
worker may also request a report from the police, which should indicate the identity and 
office of the persons involved, the location and the statements of the parties. 

1102. The Government points out that the labour administrative authority and, in some cases, the 
police, may, at the worker’s request, verify arbitrary dismissal when the employer 
unjustifiably refuses to allow the worker to enter the workplace. In the cases of Mr César 
Elías García and Mr José Antonio Arenaza Lander, the inspection report states that they 
were verbally informed that they would no longer be employed, while in that of 
Mr Armando Enrique Bustamante Bustamante, the employer stated that he was not 
dismissed, but transferred to another site. 

1103. The object of the complaint is the reinstatement of the three workers, or the action taken by 
the Peruvian Government to ensure that the workers’ right to freedom of association is 
respected. If the workers whose employment has been terminated maintain their allegation 
of dismissal on account of trade union membership, Peruvian labour law affords them the 
option of filing an action for nullity with the courts since, according to section 29 of the 
consolidated text of Legislative Decree No. 728, dismissal shall be deemed null and void if 
it is based on grounds of membership of a trade union or participation in trade union 
activities. The competence of the labour administrative authority thus ends with the 
findings of the inspection report, which will serve as evidence should the worker decide to 
institute judicial proceedings. Determining whether or not the workers were covered by 
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trade union immunity is a matter for the judicial authority, not the labour administrative 
authority. 

1104. In this regard, the Government points out that in October 2006 the two persons who were 
dismissed (not Mr Bustamante, who was only transferred) filed proceedings to nullify the 
dismissal with the ordinary jurisdiction. Both cases are currently pending before the courts; 
the Committee on Freedom of Association will be informed of the outcome. 

C. The Committee’s conclusions 

1105. The Committee observes that in this case the complainant alleges, first, the dismissal of 
three trade union officers ( Mr César Augusto Elías García, Mr José Arenaza Lander and 
Mr Armando Bustamante Bustamante) as a result of the establishment of the Trade Union 
of Workers of the San Martín Mining Company SA, their eviction from their 
accommodation on the order of the mining and construction enterprise, and denial of 
access to the workplace; and, second, threats against the lives and physical integrity of the 
officers of the trade union by persons connected with managers of the enterprise. 

1106. Concerning the alleged dismissal of three trade union officers, the Committee notes that 
according to the Government, the enterprise states that Mr Enrique Bustamante 
Bustamante was engaged in activities that were intrinsically temporary and that his 
employment was terminated on 19 August 2006 as a result of completion of the work, and 
therefore he was not allowed to enter the workplace or to use the housing facilities; the 
Government points out that according to the enterprise, he was not dismissed but 
transferred to another site. The Committee observes that, according to the Government, 
the labour inspectorate verified the record of this trade union officer’s transfer to another 
site on 18 September 2006. The Committee also observes that, according to this trade 
union officer’s statement to the labour inspectorate on 19 September 2006, he considered 
himself dismissed in the context of harassment on account of his status as a trade union 
officer, after a conversation with the site manager on 18 September 2006. The Committee 
recalls the general principle that dismissal of trade union officers on account of their trade 
union office or activities, even if they are subsequently reinstated, is contrary to Article 1 
of Convention No. 98, and could in cases, where dismissal has been proven, amount to 
intimidation preventing the exercise of their trade union functions; it also recalls that the 
transfer of trade union officers could obstruct the exercise of trade union activities. It 
requests the Government to indicate whether trade union officer Mr Armando Enrique 
Bustamante Bustamante has been regularly employed by the San Martín Mining Company 
SA since September 2006. 

1107. Concerning the alleged dismissal of trade union officers Mr César Augusto Elías García 
and Mr José Arenaza Lander, the Committee notes that according to the Government, the 
San Martín Mining Company SA states that the reason for termination of their employment 
on 19 August 2006 was the intrinsically temporary nature of their work and the completion 
of the work for which they had been employed, and hence they were not allowed to go to 
work or use the housing facilities; according to the enterprise, Ministerial Resolution 
No. 480 stipulates that civil construction workers may be “dismissed” without notice from 
a site on the weekly closing day. The Committee further notes that according to the 
Government, the enterprise stated that it was only informed of the trade union after the 
employment of Mr César Augusto Elías García and Mr José Arenaza Lander was 
terminated on 19 August 2006.  

1108. The Committee notes the Government’s statements in regard to the latter two dismissals to 
the effect that: (1) the labour inspectorate reported that the enterprise had shown no letter 
giving notice of dismissal, letter of dismissal or letter accusing the workers of serious 
misconduct (the workers were informed verbally that they were to stop working on the 
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site); (2) according to section 29 of the consolidated text of Legislative Decree No. 728, 
dismissal shall be deemed null and void if it is based on grounds of membership of a trade 
union or participation in trade union activities; and (3) the two trade union officers have 
filed proceedings for nullity (which are currently before the court of appeal) and it is for 
the judicial authority to determine whether or not they were covered by trade union 
immunity (in which case the law provides for reinstatement). 

1109. The Committee notes that, according to the Government, the trade union and its executive 
were registered with the Ministry of Labour and Employment Promotion on 16 August 
2006, that the enterprise was informed of this on 19 August 2006 and that the latter admits 
that the employment of the trade union officers was terminated on that day. 

1110. The Committee recalls that one of the fundamental principles of freedom of association is 
that workers should enjoy adequate protection against all acts of anti-union discrimination 
in respect of their employment, such as dismissal, demotion, transfer or other prejudicial 
measures. This protection is particularly desirable in the case of trade union officials 
because, in order to be able to perform their trade union duties in full independence, they 
should have a guarantee that they will not be prejudiced on account of the mandate which 
they hold from their trade unions. The Committee has considered that the guarantee of 
such protection in the case of trade union officials is also necessary in order to ensure that 
effect is given to the fundamental principle that workers’ organizations shall have the right 
to elect their representatives in full freedom [see Digest of decisions and principles of the 
Freedom of Association Committee, fifth edition, 2006, para. 799]. In these 
circumstances, the Committee requests the Government to inform it of the outcome of the 
proceedings to nullify the dismissal filed by trade union officers Mr César Augusto Elías 
García and Mr José Arenaza Lander and expects that the judicial authority will take the 
above principles fully into account. The Committee expects the judicial authority will hand 
down a ruling in the near future. 

1111. Lastly, concerning the alleged threats against the lives and physical integrity of trade 
union officers, the Committee notes that according to the Government, the enterprise states 
that these allegations are not supported by any evidence, such as police reports or penal 
complaints. The Committee observes that the allegations are excessively vague and do not 
contain any specific information (names of the trade union officers threatened, dates of the 
threats, etc.) and therefore it will only pursue its examination of these allegations if the 
complainant organization provides more information. 

The Committee’s recommendations 

1112. In the light of its foregoing conclusions, the Committee invites the Governing 
Body to approve the following recommendations: 

(a) The Committee requests the Government to indicate whether trade union 
officer Mr Armando Enrique Bustamante Bustamante has been regularly 
employed by the San Martín Mining Company SA since September 2006. 

(b) The Committee requests the Government to inform it of the outcome of the 
proceedings (which are currently before the court of appeal) to nullify the 
dismissal filed by trade union officers Mr César Augusto Elías García and 
Mr José Arenaza Lander and expects that the judicial authority will take the 
principles mentioned in the conclusions fully into account. The Committee 
expects that the judicial authority will hand down a ruling in the near 
future. 
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CASE NO. 2519 

REPORT IN WHICH THE COMMITTEE REQUESTS 
TO BE KEPT INFORMED OF DEVELOPMENTS 
 
Complaint against the Government of Sri Lanka  
presented by 
— the Health Services Trade Union Alliance 
— the Free Trade Zone and General Services Employees Union 
— the Jathika Sewaka Sangamaya 
— the Suhada Waraya Sewaka Sangamaya 
— the United Federation of Labour 
— the Union of Post and Telecommunication Officers 
— the Dumriya Podhu Sewaka Sahayogitha Vurthiya Samithiya 
supported by 
— the International Textile, Garment and Leather Workers’ Federation 

(ITGLWF) and 
— the International Transport Workers’ Federation (ITF) 

Allegations: The complainants allege that the 
Sri Lanka Ports Authority (SLPA) refused to 
negotiate wage increment issues, despite several 
attempts by the complainants to compel 
negotiations, including a peaceful “work to 
rule” action in which 14 trade unions 
participated. They also allege the filing of a 
complaint by a third party unconnected to 
collective bargaining and judicial intervention 
restricting the right to strike of trade unions 

1113. The complaint is set out in a communication of 27 September 2006. The International 
Textile, Garment and Leather Workers’ Federation (ITGLWF) and the International 
Transport Workers’ Federation (ITF) affiliated themselves with the complaint in 
communications dated 30 October and 6 December 2006, respectively. 

1114. The Government submitted its observations in communications of 8 February and 14 May 
2007. 

1115. Sri Lanka has ratified the Freedom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. The complainants’ allegations 

1116. In its communication of 27 September 2006, the complainants allege that in March 2006 a 
dispute over the issue of wage increments arose between the Sri Lanka Port Authority 
(SLPA) – a state-owned enterprise responsible for the development, maintenance, and 
operation of the nation’s ports, including those of Colombo, Galle and Trincomalee – and 
several unions representing SLPA workers. The complainants state that they had tried all 
possible means of resolving this dispute through negotiations, and had written to both the 
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management of the SLPA and the Minister responsible for ports to ask that their demands 
be met, or for an opportunity to discuss the matter. Despite these repeated appeals the 
SLPA and the Minister refused to enter into negotiations on the issue raised.  

1117. The complainants subsequently commenced a “work-to-rule” strike action on 13 July 
2006, during which normal contractual duties as specified by the service contracts of the 
workers were performed to the letter, whereas “optional” or additional work was declined. 
The complainants maintain that the action was totally peaceful, with no incidents of breach 
of peace reported during the strike period, and that a total of 14 trade unions participated in 
the said action. 

1118. On 19 July 2006 – the peak of the trade union action – the Minister for ports held a news 
conference, in which he stated that the Government would not negotiate with trade unions 
with respect to the strike’s underlying demands. The Government’s refusal to negotiate 
compelled the striking workers to continue their action. On the evening of 19 July 2006, 
however, the Minister held discussions with the portworkers and subsequently agreed to 
grant some of their demands and appoint a committee to look into the others, pledging a 
final solution to the demands within a period of three months. As a result of the Minister’s 
assurances, the unions decided to suspend their action as of 20 July 2006. Negotiations 
followed the suspension of the industrial action, during which a number of issues were 
tabled for discussion. It was amidst these negotiations and positive developments, the 
complainants allege, that the Joint Apparel Association Forum (JAAF), an association of 
employers in the apparel sector, brought a legal action before the Supreme Court. 

1119. On 21 July 2006, the JAAF filed a petition before the Supreme Court of Sri Lanka 
claiming that, as a result of the “work-to-rule” trade union action initiated by the port 
unions, their normal import and export business activities had been affected, and therefore 
their fundamental right to equality and lawful occupation was being violated by the trade 
unions. The JAAF therefore sought to quash the trade union action and obtain a requisition 
order to compel the workers to resume normal working hours. 

1120. The complainants state that the JAAF is an organization primarily engaged in the 
protection and furtherance of the interests of the apparel, fabric and accessory 
manufacturers, as well as the garment buyers of Sri Lanka. Its membership includes a large 
number of businesses in the above-noted categories, operating mostly in export processing 
zones (EPZs) and special economic and tax concession enclaves in Sri Lanka. 

1121. On 21 July 2006 the Supreme Court issued an interim order in which, upon consideration 
of the “prima facie illegality” of the trade union action, and the extensive, ongoing loss 
suffered by the country as a whole, it granted the JAAF’s petition the right to proceed and 
also granted the JAAF interim relief by prohibiting all trade union action in the ports until 
25 July 2006. The Court further ordered the Inspector General of Police to deploy 
sufficient numbers of officers and, if necessary, to secure the assistance of the armed 
forces to ensure compliance with the interim order. On 25 July 2006 the Supreme Court 
issued an order extending the prohibition on trade union action until 25 November 2006.  

1122. The complainants state that as a result of the Court order the members of the port trade 
unions were forcibly compelled to give up their industrial action and offer their services to 
the SLPA on terms and conditions not of their own choosing, so as to ensure the JAAF’s 
economic stability. 

1123. The complainants allege that the Supreme Court’s characterization of the unions’ action as 
a “go-slow” action is misleading, false, and arbitrary. No evidence was submitted by the 
JAAF, or cited by the Court, to establish that members of the 14 port trade unions had 
worked below the stipulated work norm specified in the service contract they had entered 
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into with their employer; had such proof been furnished, the complainants maintain, 
disciplinary actions could have been pursued against the workers concerned, for having 
violated the terms of the contract. However, not a single worker has been charged with 
working below the contractually specified work norm, thus proving the legitimacy of the 
workers’ conduct in exercising their rights. The complainants add that the action engaged 
in by the port unions, whether characterized as a “go-slow” or “work-to-rule” action, is an 
acceptable form of strike action under the ILO’s principles on freedom of association. It is 
also lawful and protected under national legislation – the Trade Unions Ordinance in 
particular. 

1124. The complainants state that the JAAF is a third party that uses the SLPA’s ports for the 
import and export of apparel and raw materials. As such, it has no standing in the industrial 
dispute between the 14 port trade unions and the SLPA, as the said dispute is a matter 
lying strictly within the contractual relationship between the latter two parties. The 
complainants allege that the JAAF’s petition to compel the 14 port unions to resume full 
productivity levels in fact undermines the right of workers to determine their own terms 
and conditions of employment freely and voluntarily. The JAAF petition, moreover, rests 
upon an alleged fundamental right to equality and lawful occupation not recognized by the 
Constitution. 

1125. With respect to the interim order issued by the Supreme Court, the complainants state that 
for an infringement of fundamental rights to be invoked, the action complained of must be 
an executive or administrative one, as set out in article 126 of the Constitution. The action 
complained of, however, is purely industrial action, as recognized in section 2 and 
protected by sections 26 and 27 of the Trade Unions Ordinance. The complainants 
maintain that the Court had erred in determining that the trade unions’ action amounted to 
executive or administrative action and, moreover, had established a grave precedent that 
would curtail the exercise of the right to strike by allowing future third-party petitions 
claiming fundamental rights violations, such as the one submitted by JAAF, to quash 
legitimate trade union actions and thus weaken the ability of trade unions to compel 
employers to engage in collective negotiations. The interim order has also made trade 
union activists fearful of engaging in future industrial action. In light of the above, the 
Supreme Court order should be declared to be invalid and inconsistent with the provisions 
of ILO Conventions Nos 87 and 98. 

1126. The complainants further allege that, in response to the major trade union action in the 
ports, the Government had, on 3 August 2006, amended the Emergency (Miscellaneous 
Provisions and Powers) Regulation No. 01 of 2005 through the addition of a schedule of 
services deemed essential. The schedule includes a substantial number of services that are 
not essential in the strict sense of the term, as defined by the ILO, including the following: 
services provided by the Central Bank; services connected with the supply of fuel, 
petroleum products and gas; telecommunications and postal services; services in 
connection with the export of commodities, garments and other products; and rail and 
public transport services. The schedule also lists all services required of officers or 
servants of all ministries, government departments and public corporations – of which the 
SLPA is one. The amended regulation, the complainants maintain, represents a severe 
restriction on the right of unions to engage in strikes and other industrial action. 

1127. Several annexes are attached to the complaint, including the following documents: a list of 
trade unions that had participated in the industrial action; a copy of the JAAF’s 21 July 
2006 petition to the Supreme Court; a copy of the Supreme Court’s 21 July 2006 interim 
order; a copy of the Supreme Court’s 25 July 2006 interim order; and a copy of the 
3 August 2006 amendment to Emergency (Miscellaneous Provisions and Powers) 
Regulation No. 01 of 2005. The latter document is herein reproduced as Annex 1. 
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B. The Government’s reply 

1128. In its 8 February 2007 communication, the Government states that the industrial dispute 
between the port trade unions and the SLPA began in March 2006. Negotiations to settle 
the strike had taken place but failed in the initial stages. During this time the unions did not 
avail themselves of the dispute mechanism provided for in the Industrial Disputes Act, nor 
did they submit their demands to the Commissioner General of Labour. 

1129. With respect to the legitimacy of the trade union’s action, the Government indicates that 
although the right to strike is recognized by the labour law of Sri Lanka, particularly the 
Industrial Disputes Act (IDA) and the Trade Union Ordinance (TUO), it is subject to 
certain limitations, as set out in the relevant sections of the IDA and Chapter 40 of the 
Public Security Ordinance. Section 32 of the IDA provides for a requisite notice period 
before calling a strike in an essential service, whereas section 40 restricts the right to strike 
where such action is in violation of a collective agreement, arbitration award or court 
decision. Furthermore, new regulations concerning essential services, made under the 
Public Security Ordinance, were issued on 3 August 2006 – three weeks after the 
commencement of the port trade unions’ action.  

1130. The Government refers to a District Court decision, Case No. 7662, issued on 19 July 
2006, in which the SLPA had petitioned the Court for an injunction against alleged acts of 
intimidation, by the union and against workers not involved in the “go-slow” action that 
commenced on 13 July 2006, as well as an injunction to prevent the unions from 
continuing with the “go-slow” action itself (a copy of the case is attached to the 
Government’s reply.) According to the Government, both injunctions were granted for a 
one-week period pending the hearing on the merits. 

1131. With respect to the injunctions granted by the District Court, the Government maintains 
that such temporary restrictions or prohibitions on the right to strike, where industrial 
action could cause serious hardship to the nation as a whole, are permissible under the 
freedom of association principles elaborated by the ILO. 

1132. The Government adds that subsequent to the injunctive relief granted by the District Court, 
the Minister in charge of Ports and Aviation held discussions with the unions involved in 
the go-slow and settled the industrial dispute, following which the SLPA withdrew its case 
pending before the District Court and freed the trade unions from the restrictions imposed 
on their action by the District Court.  

1133. With respect to the JAAF’s fundamental rights application to the Supreme Court on 
21 July 2006, the Government states that the SLPA and the Minister of Ports were 
themselves named as respondents in the action. Among the JAAF’s pleadings were that the 
garment sector exports approximately 1 billion rupees worth of manufactured apparel and 
imports approximately 500 million rupees worth of raw materials per day, primarily 
through the port of Colombo. As a result of the unions’ action, activity in the Colombo 
port had fallen by 60 per cent, severely affecting the apparel sector and causing extensive 
loss to JAAF members. The JAAF further pleaded that union members were also engaging 
in threats and other acts of intimidation, thus preventing SLPA employees from 
discharging their normal duties, and that the situation at the Colombo port had engendered 
a crisis of national proportions, affecting the entire country’s economy. The Government 
indicates that on 21 July 2006 the Court had issued an injunction against the actions and 
granted the JAAF leave to proceed with its application; hearings for the arguments had 
been fixed for 19 March 2007. The Government maintains that as the case is sub judice, it 
is not proper to comment upon its substance. Furthermore, as the complainants have yet to 
exhaust all possible domestic remedies, the Supreme Court, rather than the ILO, remains 
the appropriate forum for raising the matters relating to the present complaint. 
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1134. The Government maintains that, the complainants’ representations notwithstanding, the 
illegality of “go-slow” actions is well-established in Sri Lankan jurisprudence, as 
demonstrated in numerous judicial cases. 

1135. The Government indicates that though it would abide by the recommendations of the ILO 
supervisory bodies, it cannot interfere with cases pending before the judiciary. Such 
interference, in the first instance, would be premature, as the Supreme Court has yet to 
hand down a final decision with respect to the issues raised by the JAAF’s application and 
contained in the present complaint; it would also violate the fundamental rights of the 
litigants and compromise the entire judicial system. It would therefore be inappropriate for 
the ILO or any other international body to pass judgement upon a decision of the Supreme 
Court of Sri Lanka, particularly when the decision in question has yet to be issued.  

1136. As concerns the essential services order recently promulgated under the Public Security 
Ordinance, the Government states that although the 3 August 2006 essential services order 
referred to by the complainants did include an expanded schedule of services, after its 
publication, the President had clearly expressed that the said regulation would not be 
implemented against the trade unions. The order was further discussed at the National 
Labour Advisory Council and, in view of the concerns expressed by the unions, the 
President repealed the schedule of services by an order published in Gazette notification 
No. 1456/28 of 4 August 2006. [The latter notification, though referred to as document A5 
and said to constitute part of the reply, is not attached to the Government’s 
communication.] The Committee has nevertheless obtained a copy of Gazette notification 
No. 1456/28. The notification is a Presidential proclamation stating that, due to a public 
emergency in Sri Lanka, the provisions of Part II of the Public Security Ordinance shall 
come into operation throughout Sri Lanka on 4 August 2006. The notification is herein 
reproduced as Annex 2. 

1137. In its 14 May 2007 communication, the Government attaches a communication of 7 March 
2007 from the SLPA indicating that, upon the commencement of the industrial action on 
13 July 2006, two meetings between the port authorities and representatives of the trade 
unions participating in the action were held – on 14 July and 20 July 2006, respectively. 
The SLPA communication further states that the latter meeting, in which the Minister of 
Ports participated, produced several decisions, including decisions to refer the salary 
proposals of the trade unions to the National Salaries and Cadre Commission and obtain 
their recommendations in three months; to pay allowances to SLPA employees pending the 
issuance of the Commission’s recommendations; and to hold a meeting with the SLPA, the 
Minister of Ports and the trade unions to review the progress made once in every three 
months. 

C. The Committee’s conclusions 

1138. The Committee notes that the present case involves the following allegations: a court-
ordered injunction against an alleged go-slow action initiated by several trade unions in 
ports run by the SLPA, and the amendment to the Emergency (Miscellaneous Provisions 
and Powers) Regulation No. 01 of 2005 so as to include an expanded schedule of services 
deemed to be essential. 

1139. The Committee first notes the Government’s statement that it would be inappropriate for it 
to pass judgement, as a suit concerning these matters was still pending before the Supreme 
Court. In this respect, the Committee recalls that although the use of internal legal 
procedures, whatever the outcome, is undoubtedly a factor to be taken into consideration, 
the Committee has always considered that, in view of its responsibilities, its competence to 
examine allegations is not subject to the exhaustion of national procedures [see Digest of 
decisions and principles of the Freedom of Association Committee, fifth edition, 2006, 
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para. 30 of Annex 1]. The Committee, while bearing in mind the fact that certain matters 
raised in the complaint are currently pending before the courts, and while respecting the 
independence of the courts and due legal processes under way, shall therefore proceed 
with its examination of the case. 

1140. The Committee notes the complainants’ allegations that, following a dispute with the SLPA 
over wage increments, 14 trade unions commenced a work-to-rule action on 13 July 2006. 
Discussions between the unions and the Minister of Ports were held on 19 July 2006, in 
which the Minister agreed to grant some of the unions’ demands and appoint a committee 
to examine the others; subsequent to these discussion the unions decided to suspend their 
action as of 20 July 2006. On 21 July 2006, however, the JAAF – an employers’ 
association that is not a party to the dispute filed a petition before the Supreme Court of 
Sri Lanka seeking an injunction against the action initiated by the unions and claiming 
that, as a result of the action, their normal import and export business activities had been 
severely affected, thus violating their fundamental right to equality and lawful occupation. 
The Government, for its part, states that the SLPA had sought an injunction against the 
unions’ action and was granted a one-week injunction by the Colombo District Court on 
19 July 2006. The SLPA subsequently withdrew its case on the merits still pending before 
the District Court, but was then named – together with the trade unions and the Minister of 
Ports – as a respondent in a petition before the Supreme Court brought by the JAAF on 21 
July 2006. The Government adds that in its petition the JAAF pleaded extensive financial 
loss to its members as a result of the reduced activity caused by the trade unions’ action. 
On 21 July 2006 the Supreme Court, upon consideration of the “prima facie illegality” of 
the trade union action and the extensive loss suffered by the nation as a whole, issued an 
injunction against the industrial action and granted the JAAF leave to proceed with its 
fundamental rights action; hearings for the said action had been scheduled for March 
2007. 

1141. The Committee notes that, in granting the injunction against the go-slow action, the 
Supreme Court had cited the extensive loss to the nation as a whole as a factor in its 
determination. Further noting the Government’s indication that temporary restrictions on 
the right to strike are permissible where industrial action could cause serious hardship to 
the nation as a whole, the Committee recalls that the right to strike may be restricted or 
prohibited: (1) in the public service only for public servants exercising authority in the 
name of the State; or (2) in essential services in the strict sense of the term – that is, 
services the interruption of which would endanger the life, personal safety or health of the 
whole or part of the population [see Digest, op. cit., para. 576]. To determine situations in 
which a strike could be prohibited, the criterion which has to be established is the 
existence of a clear and imminent threat to the life, personal safety or health of the whole 
or part of the population [see Digest, op. cit., para. 581]. 

1142. The Committee recalls that, generally speaking, ports do not constitute an essential service 
in the strict sense of the term [see Digest, para. 587]. The Committee further recalls that 
what is meant by essential services in the strict sense of the term depends to a large extent 
on the particular circumstances prevailing in a country. Moreover, this concept is not 
absolute in the sense that a non-essential service may become essential if a strike lasts 
beyond a certain time or extends beyond a certain scope, thus endangering the life, 
personal safety or health of the whole or part of the population. Finally, the Committee 
recalls that the principle regarding the prohibition of strikes in essential services might 
lose its meaning if a strike were declared illegal in one or more undertakings which were 
not performing an “essential service” in the strict sense of the term, i.e. services whose 
interruption would endanger the life, personal safety or health of the whole or part of the 
population [see Digest, op.cit., paras 582–583]. The Committee observes, that the strike 
action had lasted for 6 days before the issuance of the District Court’s injunction, and that 
– apart from the JAAF’s pleading of economic loss suffered as a result of the action – no 
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evidence has been put forward to establish the existence of a clear and imminent threat to 
the life, personal safety or health of the whole or part of the population. In addition, the 
Committee observes, with concern, that the injunction would appear to have an extended 
validity until the final hearing by the Supreme Court, first scheduled for October 2006 and 
later postponed until March 2007. In these circumstances, the Committee is inclined to 
view the restriction placed on the portworkers’ action by the injunction issued by the 
Supreme Court as contrary to the principles set out above. 

1143.  As concerns the alleged illegality of the go-slow action, the Committee recalls that, 
regardless of whether the action in question is a work-to-rule or actually a go-slow, it has 
always recognized the right to strike by workers as a legitimate means of defending their 
economic and social interests, and that various types of strike action (wild-cat strikes, 
tools-down, go-slow, working to rule and sit-down strikes) fall within the scope of this 
principle; restrictions regarding these various types of strike action may be justified only if 
the strike ceases to be peaceful [see Digest, op. cit., para. 545]. Noting that a hearing for 
the JAAF’s application had been scheduled for March 2007, the Committee requests the 
Government to indicate whether a final decision on the question of the alleged go-slow 
action has been rendered, and if so to transmit a copy of the Supreme Court’s judgement. 
Should the case still be pending before the Supreme Court, the Committee requests the 
Government to take the necessary measures to expedite the judicial process and ensure 
that the Committee’s conclusions, particularly those concerning the exercise of the right to 
strike, are submitted for the Supreme Court’s consideration. 

1144. As for the essential services order, the Committee notes that the schedule contained in the 
Emergency (Miscellaneous Provisions and Powers) Regulation No. 01, as amended on 
3 August 2006, enumerates a number of services not considered essential in the strict sense 
of the term, including services in the petroleum sector; the postal service; the Central 
Bank; export services; rail and public transportation; public corporations; tea, coffee and 
coconut plantations; and broadcasting services. As regards workers in public 
corporations, the Committee recalls that public servants in state-owned commercial or 
industrial enterprises should have the right to negotiate collective agreements, enjoy 
suitable protection against acts of anti-union discrimination and enjoy the right to strike, 
provided that the interruption of services does not endanger the life, personal safety or 
health of the whole or part of the population [see Digest, op. cit., para. 577]. Although the 
Government indicates that the schedule of services had been repealed on 4 August 2006, 
the Committee observes that Gazette notification No. 1456/28 (Annex 2) does not appear 
to have done so as it apparently only states that the provisions of Part II of the Public 
Security Ordinance shall come into operation on 4 August 2006. The Committee therefore 
requests the Government, in consultation with representatives of workers and employers 
organizations, and taking into account the particular circumstances in the country, to 
review and take the necessary measures to amend the schedule of essential services 
provided for in Emergency (Miscellaneous Provisions and Powers) Regulation No. 01, as 
amended on 3 August 2006, if it is indeed still in force, so as to bring it into conformity 
with Conventions Nos 87 and 98. If the schedule has since been repealed, the Committee 
requests the Government to provide a copy of a the repealing order. 

1145. Finally, the Committee reminds the Government that it may avail itself of the technical 
assistance of the Office. 

The Committee’s recommendations 

1146. In the light of its foregoing conclusions, the Committee invites the Governing 
Body to approve the following recommendations: 
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(a) The Committee requests the Government to indicate whether a final decision 
to consider the question of the alleged go-slow action has been rendered, 
and if so to transmit a copy of the Supreme Court’s judgement. Should the 
case still be pending before the Supreme Court, the Committee requests the 
Government to take the necessary measures to expedite the judicial process 
and ensure that the Committee’s conclusions, particularly those concerning 
the exercise of the right to strike, are submitted for the Supreme Court’s 
consideration. 

(b) The Committee requests the Government, in consultation with 
representatives of workers and employers organizations, and taking into 
account the particular circumstances in the country, to review and take the 
necessary measures to amend the schedule of essential services provided for 
in Emergency (Miscellaneous Provisions and Powers) Regulation No. 01, as 
amended on 3 August 2006, if it is indeed still in force, so as to bring it into 
conformity with Conventions Nos 87 and 98. If the schedule has since been 
repealed, the Committee requests the Government to provide a copy of a the 
repealing order. 

(c) The Committee reminds the Government that it may avail itself of the 
technical assistance of the Office. 

Annex 1 

The Gazette of the Democratic Socialist Republic 
of Sri Lanka – Extraordinary (No. 1456/27) 
(Thursday, 3 August 2006) 

Part I: Section (I) – General 

Government notifications 

The Public Security Ordinance (Chapter 40) 

REGULATIONS made by the President under section 5 of the Public Security Ordinance 
(Chapter 40). 

Mahinda RAJAPAKSA, 
President, 

Colombo, 3 August 2006. 

Regulations 

The Emergency (Miscellaneous Provisions and Powers) Regulation No. 01 of 2005 published 
in Gazette Extraordinary No. 1405/14 of 13 August 2005 and deemed to be in force by virtue of 
Section 2A of the Public Security Ordinance, and amended from time to time, is hereby further 
amended as follows: 

(1) by the amendment of regulation 2 of that regulation by the insertion immediately after 
definition of the expression “emergency regulation” of the following definition: 

 “‘essential service’ means any service which is of public utility or is essential for 
national security or for the preservation of public order or to the life of the community 
and includes any Department of the Government or branch thereof, which is specified 
in the Schedule hereto and shall also include any service which may at any time 
thereafter be declared in terms of regulation 40 of these regulations”; 
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(2) by the insertion immediately after regulation 39 of those regulations of the following 
new regulation: 

40. (1) Where any service is declared by order made by the President under 
regulation 2 to be an essential service, any person who, on or after 13 August 
2005 was engaged or employed in any work in connection with that service –  

… 

 (b) fails or refuses after the lapse of one day from the date of such Order, to perform 
such work as he may from time to time be directed by his employer or a person 
acting under the authority of his employer to perform at such time or within such 
periods as may be specified by such employer or such person for the performance 
of such work (whether such time or period is within, or outside normal working 
hour or on holidays) he shall, notwithstanding that he has failed or refused to so 
attend or to so work in furtherance of a strike or other organized action – 

(i) be deemed for all purposes to have forthwith terminated or vacated his 
employment, notwithstanding anything to the contrary in any other law or 
the terms and conditions or any contract of employment; and 

(ii) in addition, be guilty of an offence. 

… 

(4) Where the President is of the opinion that the members of any organization are 
committing, aiding and abetting the commission of any act referred to in paragraph (3) 
of this regulation, he may by Order published in the Gazette declares such organization 
to be a proscribed organization; 

… 

(3) by the addition immediately at the end of these regulations, of the following Schedule: 

 “Schedule 

(a) the services provided by the Central Bank or any banking institution as defined in 
subsection (1) of Section 127 of the Monetary Law Act (Chapter 422), or the 
State Mortgage and Investment Bank, established under the State Mortgage and 
Investment Bank Law, No. 13 of 1975; 

(b) all services, work or labour of any description whatsoever necessary or required 
to be done in connection with the maintenance and the reception, feeding, 
nursing care and treatment of patients in hospitals, dispensaries and other 
institutions, under the Ministry of Health and Women’s Affairs; 

(c) all services connected with the supply or distribution of fuel, including petroleum 
products and gas; 

(d) all services connected with the supply of electricity; 

(e) all services, work or labour of any description whatsoever, necessary or required 
to be done in connection with the maintenance of postal and telecommunications 
services, including the overseas telecommunication services; 

(f) all services, work or labour of any description whatsoever necessary or required 
to be done by officers or servants of all Ministries, Government Departments and 
Public Corporations; 

(g) all services, work or labour of any description whatsoever necessary or required 
to be done in connection with the maintenance of road, rail and other public 
transport services; 

(h) all services, work or labour of any description whatsoever necessary or required 
to be done in connection with the maintenance and management of tea, rubber 
and coconut plantations or the production and manufacture of tea, rubber and 
coconut; 

(i) all services, work or labour of any description whatsoever necessary or required 
to be done in connection with the export of commodities, garments and other 
products; 



GB.300/10 

 

320 GB300-10-2007-11-0115-1-En.doc 

(j) all services, work or labour of any description whatsoever necessary or required 
to be done in connection with the maintenance of all broadcasting and television 
services; 

(k) all services, of any description, necessary or required to be done in connection 
with the sale, supply or distribution, of any article of food or medicine or any 
other article required by a member of the public.” 

Annex 2 

The Gazette of the Democratic Socialist Republic 
of Sri Lanka – Extraordinary (No. 1456/28) 
(Friday, 4 August 2006) 

Part I: Section (I) – General 

Proclamations &c., by the President 

A proclamation by His Excellency the President 

WHEREAS I am of opinion that by reason of a public emergency in Sri Lanka, it is 
expedient so to do, in the interests of public security, the protection of public order and the 
maintenance of supplies and services essential to the life of the community; 

Know ye that, I Mahinda Rajapaksa, President, by virtue of the powers vested in me by 
Section 2 of the Public Security Ordinance (Chapter 40) as amended by Act No. 8 of 1959, Law 
No. 6 of 1978 and Act No. 28 of 1988, do by this Proclamation declares that the provisions of Part 
II of that Ordinance, shall come into operation throughout Sri Lanka on 4 August 2006. 

Given at Colombo on 4 August 2006. 

By His Excellency’s command, 
Secretary to the President. 

CASE NO. 2501 

REPORT IN WHICH THE COMMITTEE REQUESTS 
TO BE KEPT INFORMED OF DEVELOPMENTS 
 
Complaint against the Government of Uruguay  
presented by 
— the National Federation of Secondary Education Teachers and 
— the Association of Secondary Education Teachers – Montevideo branch (ADES) 

Allegations: The complainant organizations 
allege acts of anti-union persecution against 
members of the Montevideo Teachers’ 
Association 

1147. This complaint is contained in a communication from the National Federation of 
Secondary Education Teachers and the Association of Secondary Education Teachers – 
Montevideo branch (ADES) dated 16 June 2006. The complainant organizations sent 
additional information in a communication dated August 2006. The Government sent its 
observations in a communication dated 28 February 2007. 
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1148. Uruguay has ratified the Freedom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. The complainants’ allegations 

1149. In its communications dated 16 June and August 2006, the National Federation of 
Secondary Education Teachers and the ADES state that the collective right to work in 
Uruguay constitutes a true structure, in both the doctrinal and the jurisprudential senses. 
Some very concrete and specific legal components have gone into creating this structure, 
which work together to support it normatively, programmatically and in principle. In this 
respect, the most important standards are article 57 of the Constitution of the Republic, 
which establishes that the law shall promote the organization of trade unions, granting 
them privileges and issuing standards to recognize their legal personality, and ILO 
Conventions Nos 87, 98, 151 and 154 on freedom of association, the right to organize and 
collective bargaining. 

1150. The complainants add that at the national level, the Parliament of the Republic recently 
approved the Freedom of Association Protection Act, No. 17940 of 2006, as a result of 
which actions or omissions that violate the provisions of the abovementioned standard are 
declared null, and concrete procedures are provided to protect the exercise of freedom of 
association. They allege that these very standards were violated through acts of an  
anti-union nature that discriminated against some of the teachers belonging to the 
Secondary Education Council, a decentralized body reporting to the Central Executive 
Council of the National Public Education Administration, a public body governing public 
secondary education in Uruguay. These teachers have been prejudiced in their employment 
as a consequence of the normal exercise of trade union activities. 

1151. The complainants explain that everything began in August 2004 at Liceo No. 4 in 
Montevideo, an educational establishment providing secondary education. The head 
teacher had coordinated with the police force to detain a number of adolescents as a way of 
tackling the drug problem. In view of the detention, Dinorah Siniscalchi, a teacher who had 
learned what was happening and was alarmed at the severity of the action taken, contacted 
the parents to inform them that their children had been detained and were being questioned 
by narcotics experts. It should be noted that, at that time, this official was a distinguished 
trade union activist at the study centre, who had come from the executive committee of the 
Montevideo Teachers’ Association. The situation prompted consternation and alarm in the 
educational community, particularly at the centre itself and, obviously, the official 
concerned was identified and met with the disapproval of the head, who sanctioned her, a 
sanction that was subsequently officially approved by the Secondary Education Council. 

1152. The complainants indicate that the rest of the officials expressed considerable indignation 
following this event and it served as a catalyst for resistance and protests by all the centre’s 
trade union members, including the union core. From then on, the head also began to 
single out other teachers, those with trade union representative status and representatives of 
the trade union core at Liceo No. 4. In this context, four teachers – Fernando Moreno, 
Winston Mombrú, Pedro Balbi and the teacher mentioned above – were professionally 
prejudiced through the deliberate and brutish demolition of their annual assessments. 

1153. The complainants state that the head of the establishment has control over an instrument 
that is crucial for teachers’ professional status: the assessment or annual evaluation of 
performance, contained in the annual report. This assessment is exceedingly important for 
the position of teachers on the hierarchical scale and consequently for their chances of 
improving their conditions of work, including their salary. The assessment of the teacher 
basically constitutes what is called teacher aptitude. Teacher aptitude is the key to the 
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hierarchical scale in teaching and, given its impact, is fundamental for teachers to be able 
to advance their careers in the ANEP system. Moreover, even the Teaching Staff Rules in 
Uruguay expressly establish (article 40) a minimum of 51 teacher aptitude points as a 
prerequisite for promotion. A teacher who does not achieve that score can be declared 
incompetent by a special board of inspectors. 

1154. The complainants allege that the head of Liceo No. 4 in Montevideo did not change his 
anti-union discriminatory attitude. From the time of the events prompted by the detention 
of the youths referred to above and the resulting trade union action, he began to use annual 
performance reports (assessment of teaching aptitude) to repress those with trade union 
representative status. These affiliates had previously had excellent assessments and had 
had a percentage of their classes assessed at almost 100 per cent for the year. Their 
assessments were undercut by 20 to 30 points. But the most striking aspect was the 
audacity with which the management introduced anti-union elements into the reports, in 
some cases even calling for criminal sanctions. According to the complainants, the fact that 
the students might learn of the trade union actions appeared to irritate management 
considerably. In 2005, it used the 2004 annual report to question the affiliates’ ethics, 
following their involvement in propaganda activities and meetings in connection with what 
happened with Dinorah Siniscalchi. 

1155. The complainants note that the situation became increasingly untenable by the month, with 
the mood of anti-union repression continuing to intensify, even today. They add that 
support for this situation from the highest authorities is a matter of concern. The 
assessments referred to were not amended by the corresponding appeals body: the 
assessment panel for physics (the subject applicable to the teachers in question) did not 
make the slightest reference to the impertinence or inadmissibility of introducing elements 
of anti-union discrimination into teacher assessments. The previous three years were 
simply averaged to assess the affiliates. This allowed them to remain in the “excellent” 
range owing to their previous assessments, but keeping the assessment awarded by the 
management. In other words, a manifestly anti-union act was not overridden. 

1156. However, the situation of repression did not end and instead continued to intensify with the 
passage of time. More seriously still, the Secondary Education Council’s own authorities 
lent their support to the practices of the management of Liceo No. 4, which lodged a 
complaint against one of the teachers involved – Pedro Balbi – who, without any reliable 
evidence had administrative proceedings (a disciplinary procedure to apply sanctions that 
can culminate in the removal – dismissal – of the official) instituted against him. The form 
in which these proceedings were conducted was unusual; on the basis of a gross 
manipulation of the evidence, the teacher ended up being suspended for 15 days. Even 
more seriously, a climate of persecution and anti-union discrimination clearly emerged 
from statements made by the head himself. In a statement more than 20 pages long, he 
refers to all the trade union activity conducted, to the meetings held and to the propaganda 
activities under way, making it abundantly clear that the reasons underlying the friction 
between the teacher under investigation and himself relate to issues of a trade union nature. 

1157. The complainants indicate that in its various reports the Secondary Education Legal 
Division did not make a single reference to the anti-union climate surrounding the pre-trial 
proceedings instituted against Pedro Balbi. On top of that, the Council’s own authorities 
chose to remain silent on those matters, and despite the sloppy way the “evidence” was 
dealt with and assessed, it was decided to sanction the teacher. Then, to add insult to 
injury, the authorities of the Association of Secondary Education Teachers lodged an 
administrative complaint against the head of Liceo No. 4 regarding the whole situation 
(Case No. 3/82/06), yet none of these complaints was responded to or ruled on by the 
Secondary Education Council. The complainants add that the management of Liceo No. 4 
remains hostile. It resumed its persistent anti-union stance following a propaganda 
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campaign involving the distribution of information outside Liceo No. 4 and following a 
teacher–student meeting in which ADES leaders participated in the framework of a 
stoppage arranged by the Inter-Trade Union Assembly–Workers’ National Convention 
(PIT–CNT) in defence of the Freedom of Association Protection Act. 

1158. They allege that a teacher who also participated in that event, Adriana Romano, was 
included in the group of workers being discriminated against for their trade union beliefs. 
The management of the Liceo again intensified its attacks, further reducing the points 
scores of the workers in question, now accusing them in the annual report of committing 
grave disciplinary offences, including “violation of the principle of laicism” and “of the 
moral and civic independence of the pupil”, etc., all grounds for dismissal, and even 
requesting administrative investigations into the same. Management’s persistence in 
continuing to reduce the points scores (now with those of 2005) seems to be without 
bounds and, if this attitude continues, the desired result will obviously be achieved as, by 
taking the average of the last three years for the final assessment, reports will ultimately be 
taken into account in which assessments in the “excellent” range will be reduced to points 
scores dangerously close to the “incompetent” range. If this situation of discrimination is 
not stopped it will endanger the labour stability of the trade union representatives at Liceo 
No. 4 and the current members of the executive bodies at the various trade union levels. 
And, of course, it also endangers the existence of the trade union core of the ADES in that 
education centre. 

B. The Government’s reply 

1159. In its communication dated 28 February 2007, the Government states that proceedings 
conducted by the Ministry of Education and Culture and by the General Labour and Social 
Security Inspectorate of the Ministry of Labour are still pending. Once finalized, the 
Government will be in a position to present its observations. As to the proceedings before 
the General Labour Inspectorate of the Ministry of Labour and Social Security, it provides 
the following information: 

– to find out about the complaint made jointly by the National Federation of Secondary 
Education Teachers and the ADES, the Government began to process the 
administrative proceedings to determine the existence or otherwise of acts in violation 
of the Labour Relations (Public Service) Convention, 1978 (No. 151), in respect of 
the facts set forth in the complaint. In this connection, it was decided by 
administrative decision to transfer the file to the trade union and the accused party; 
FENAPES–ADES was notified on 2 August 2006 and ANEP–CES on 15 August 
2006; 

– once notified of the administrative decision, the parties took note of the transfer and, 
in accordance with the provisions of Decree No. 500/991 relating to the 
administrative procedure, a decision dated 11 September 2006 called for evidence to 
be presented; 

– both parties offered documentary and oral evidence and requested official written 
evidence and reports; 

– a decision dated 10 October 2006 ordered that the evidence offered be processed and 
hearings were scheduled to receive witnesses, the first hearing being scheduled on  
15 November 2006; 

– in this connection, on 26 February 2007, the last of the witnesses was received, thus 
completing all the evidence; 
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– on 27 February 2007, the proceedings were transferred to the parties, in keeping with 
the administrative decision. 

1160. The Government adds that, in accordance with the above, it should be noted that, as soon 
as the General Labour and Social Security Inspectorate of the Ministry of Labour was 
informed of the accusations, it acted as quickly as possible within the time frames 
established by Decree No. 500/991 which regulates administrative procedures. It should 
also be noted that the trade union did not file the complaint before the Ministry of Labour, 
but instead chose to go directly to the ILO, which explains the inappropriate timing of the 
administrative proceedings with respect to when the reported events took place. 

1161. Lastly, the Government reiterates that other proceedings are pending with the Ministry of 
Education and Culture and that the accused ANEP–CES instituted proceedings 
immediately, resulting in administrative proceedings to clarify and rule on the accusations. 
Consequently, the Government states that it did not remain uninvolved in the subjects 
raised by the complainant organization, but rather acted immediately within the framework 
in which the events occurred and conducted the corresponding procedures within that same 
framework with the guarantee of due process. 

C. The Committee’s conclusions 

1162. The Committee observes that, in this case, the complainant organizations allege that as 
from August 2004, when a trade unionist teacher affiliated to the Montevideo Teachers’ 
Association convened parents of pupils at the educational establishment Liceo No. 4 in 
Montevideo to tell them that their children were being detained by the police narcotics 
squad, the authorities of the establishment sanctioned the trade unionist in question 
(Dinorah Siniscalchi) and, following a related protest by the trade union, they began to 
take anti-union measures (low assessments in annual reports, suspensions and the 
institution of proceedings that can culminate in dismissal) prejudicial to other teachers 
affiliated to the trade union who had trade union representative status (Fernando Moreno, 
Winston Mombrú, Pedro Balbi and Adriana Romano). 

1163. The Committee notes the Government’s statement that: (1) proceedings (investigations) 
are being conducted by the Ministry of Education and Culture and by the General Labour 
Inspectorate of the Ministry of Labour and Social Security in respect to the allegations in 
this case; (2) in relation to the investigation pending before the General Labour 
Inspectorate, on 27 February 2007, the proceedings were transferred to the parties, in 
keeping with the administrative decision; and (3) as soon as the General Labour 
Inspectorate was informed of the accusations (the trade union did not file the complaint 
with the Ministry of Labour, but rather directly with the ILO and this explains the 
inappropriate timing of the administrative proceedings with respect to when the events 
took place) it acted as quickly as possible. 

1164. This being the case, the Committee expects that the investigations under way will 
determine why sanctions were imposed and various measures were taken against the 
members of the Montevideo Teachers’ Association in question and requests the 
Government, if this is found to have occurred for anti-union reasons, to take measures to 
lift them immediately. Furthermore, the Committee hopes that the proceedings will be 
concluded very soon and asks the Government to keep it informed of the final result of the 
investigations under way and of any related appeals lodged. 
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The Committee’s recommendation 

1165. In the light of its foregoing conclusions, the Committee invites the Governing 
Body to approve the following recommendation: 

 The Committee expects that the investigations under way will determine why 
the authorities of Liceo No. 4 in Montevideo imposed sanctions and took 
various measures against the members of the Montevideo Teachers’ 
Association, mentioned by name in the complaint, and requests the 
Government, if this is found to have occurred for anti-union reasons, to take 
measures to lift them immediately. Furthermore, the Committee hopes that 
the proceedings will be concluded very soon and asks the Government to 
keep it informed of the final result of the investigations under way and of 
any related appeals lodged. 

CASE NO. 2530 

DEFINITIVE REPORT 
 
Complaint against the Government of Uruguay  
presented by 
the Uruguayan Hauliers’ Federation (ITPC) 

Allegations: The complainant objects to a 
resolution issued by the Ministry of Labour and 
Social Security which declared road transport 
activities to be an essential service, and to police 
intervention to break up meetings held by 
hauliers 

1166. The complaint is contained in a communication from the Uruguayan Hauliers’ Federation 
(ITPC) of November 2006. The Government sent its observations in a communication 
dated 9 April 2007. 

1167. Uruguay has ratified the Freedom of Association and Protection of the Right to Organise 
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining 
Convention, 1949 (No. 98). 

A. The complainant’s allegations 

1168. In its communication of November 2006, the ITPC objects to the resolution issued by the 
Ministry of Labour and Social Security on 25 October 2006 which declared road transport 
to be an essential service. The resolution in question stipulates the following: 

The Ministry of Labour and Social Security declares that: 

1. The following road transport activities governed by the Ministry of Transport and Public 
Works are deemed to be essential services and shall be provided in the manner 
established in the preambular paragraphs to the present resolution: 

(a) general distribution of fuel; 

(b) transport and distribution of foodstuffs and products required for their production; 
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(c) transport and distribution of perishable goods; 

(d) activities guaranteeing normal operations at commercial ports and airports; 

(e) transport of medical supplies and waste; 

(f) any other transport that the Ministry of Labour and Social Security considers to 
involve the consequences referred to in the sixth preambular paragraph to the 
present resolution. 

2. The aforementioned essential services shall be provided under the monitoring, guidance 
and responsibility of road transport enterprises. 

3. The relevant ministries and bodies shall be charged with ensuring effective compliance 
with the provisions of this resolution. 

4. The present resolution shall come into effect on the date of its adoption and shall be 
valid for a period of up to thirty (30) days. 

5. The present resolution shall be duly announced, published and so forth. 

The ITPC indicates that the provisions of the resolution are contrary to the Committee on 
Freedom of Association’s definition of an essential service. 

1169. The ITPC points out that article 57 of the Constitution states that strikes are a trade union 
right. This recognition resulted from the inclusion of the social dimension in the traditional 
declarations of individual rights, duties and guarantees. This article does not create a right, 
but recognizes its existence by accompanying it with guarantees against possible 
legislative restrictions. Furthermore, it is recognized as a fundamental right of the 
individual. Although it is debatable whether lockouts are protected under article 57 of the 
Constitution, they are specifically provided for under section 3 of Act No. 13720 which 
governs the procedure. Lockouts are clearly a means of industrial action available to 
employers, although they are not widely used because of the high financial costs involved. 
It cannot be denied that the total or partial closure of an enterprise by the employer as a 
temporary means of exerting pressure for bargaining purposes is at present lawful 
according to the Uruguayan legal system. 

1170. The ITPC indicates that it is a second-level association to which 19 first-level 
organizations are affiliated, together representing the entire road transport sector in 
Uruguay. The ITPC was granted legal personality by the Ministry of Education and 
Culture on 26 September 2001. In the same year, Act No. 17296 provided for ITPC 
representation in a state body for monitoring the legality and development of freight 
transportation. According to legal provisions, this body also has an advisory role vis-à-vis 
the executive branch. The ITPC is thus clearly the legitimate representative of the sector at 
all levels. In this context, the ITPC has been requested by the public and private sectors to 
actively participate in all activities directly or indirectly relating to freight transportation. 
Specifically, the ITPC is represented on the Higher Tripartite Council, the highest 
deliberative body on labour issues in Uruguay. Furthermore, at the request of the Ministry 
of Labour and Social Security, the ITPC was involved in drafting the report on the level of 
compliance with international labour Conventions in Uruguay, which, through the 
Department for Foreign Affairs, is currently being presented to the United Nations. It can 
therefore be stated that this occupational organization is recognized for promoting the 
professionalization of workers and entrepreneurs in developing the sector and for seeking 
full compliance with state regulations. 

1171. The ITPC indicates that, soon after taking office, the Government raised expectations in all 
the productive sectors in the country with regard to establishing a price differential for the 
fuel generally used, namely diesel, which is very expensive in Uruguay, where it costs 86 
per cent more than in other countries in the region, such as Argentina. For many months, 
during long meetings attended by the ITPC, discussions were held on how to implement 
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the price differential, but they did not result in a concrete proposal. The ITPC indicates 
that, on 28 September 2006, by Decree No. 347/2006, the Government stipulated that the 
price of diesel would be increased by 1.053 pesos per litre in order to generate a fund to 
subsidize a price reduction for tickets on public passenger transport services. The ITPC 
emphasizes that it is not opposed to the measure to reduce ticket prices on public passenger 
transport, only to an increase in the price of diesel, the Government itself having raised 
expectations that it would be reduced, on the contrary. The ITPC considers that, while it is 
necessary to take steps to encourage the development of public services, these must be 
accompanied by measures that promote and facilitate the development of the country’s 
productive sectors. In this case, on the contrary, the manner in which the Government 
implemented a reduction in ticket prices has a direct negative impact on the productive 
sectors that have to bear the consequences of the increase in the price of diesel. 

1172. In addition, the Government has drafted a tax reform bill. Although the bill is currently 
under discussion in Parliament, its adoption is imminent. Once this law is adopted, all of 
the previously established exemptions will be abolished and, once it comes into force, only 
those provided for in the new law will be valid. Consequently, when this law – which does 
not incorporate the sector’s gains – comes into force in 2007, these gains will be lost 
irretrievably, without any alternative solution. These gains were gradually achieved over 
years of negotiations in which the Government understood that meeting the hauliers’ 
demands would enable them to remain in the market and to be moderately competitive at 
the regional level, given that business running costs in Uruguay are very high. 

1173. The ITPC indicates that, given this situation and upon becoming aware of Decree 
No. 347/2006, in view of the announced increase in the price of diesel, organizations 
representing the sector throughout the country assembled and decided to propose 
alternative measures to the Government with a view to solving the sector’s problems and, 
if solutions were not reached through negotiations, to make use of employers’ legitimate 
and legally recognized right to suspend activities. Negotiations with the Government 
resulted in a proposal that did not reflect the hauliers’ main demands and which, although 
accepted when put to the hauliers for consideration, were considered a far cry from the 
industry’s proposals to the Government. Consequently, the hauliers decided in assembly to 
hold a stoppage beginning on 23 October 2006. 

1174. It should be noted that, during the stoppage, and despite the fact that the services provided 
by the sector are not public services, the ITPC took the necessary measures to guarantee 
the provision of services which ensure the health, food supply and safety of individuals and 
other fundamental safeguards so that the action taken would not have any negative impact 
on the population. On a permanent basis, delegates from various occupational 
organizations checked that the necessary services were being provided. The ITPC is in a 
position to prove that the services provided exceeded what are termed essential services. 
On the second day of the stoppage, the National Administration for Fuel, Alcohol and 
Portland Cement (ANCAP) sent the ITPC a list of services that had to be provided during 
the stoppage. The organizations observed that many of the services on the list were already 
being provided, and, upon receipt of the request, hauliers began to provide the rest of the 
services requested by the ANCAP. 

1175. As an example, the ITPC adds that, when fishing vessels arrived at the port in Montevideo, 
all the perishable goods on board were unloaded. From the beginning of the stoppage, milk 
was collected from dairy farms and transported to distribution outlets for consumption, and 
the public and the Government were informed that this service was being maintained. 
Similarly, all services relating to hospitals, establishments providing snacks for 
low-income people, and so on, were also maintained. In order to guarantee the provision of 
services, each vehicle belonging to enterprises involved in the stoppage was authorized to 
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provide the specific service in question. The Government knew that these services were 
being maintained. The provision of these services was also announced in the media. 

1176. The ITPC alleges that, despite the above, and in clear disregard for employers’ rights, on 
25 October 2006 the Government declared freight transportation to be an essential service, 
in blatant violation of the rights established by law. The aforementioned resolution on 
essential services reflects the Government’s unjustifably broad determination of essential 
services, which is clearly at odds with the accepted definition. It should also be noted that 
the Government which, shortly after taking office repealed Decrees Nos 512/1966 of 
19 October 1966 and 286/2000 of 4 October 2000 which provided for police intervention 
in the event of sit-ins during strikes, ordered police intervention during this stoppage after 
having issued the decree on essential services of 25 October 2006. The police intervened in 
some rural departments of the country and broke up peaceful gatherings of hauliers, thus 
forcing the sector to hold a stoppage so as to avoid unwanted confrontations. 

1177. The ITPC indicates that the executive branch did not provide justification for the measures 
taken. Although the resolution states that stoppage leads to shortages of vital supplies, 
these must be defined in order to determine whether their provision is actually essential for 
the life, safety or health of the population. The preambular paragraphs to the resolution 
make no reference to this, and the items listed in section 1 by no means constitute essential 
services to safeguard the provision of vital supplies to the population. With regard to the 
content of the preambular paragraphs to the effect that the magnitude of the action 
seriously affects public order, the Government also failed to specify the manner in which 
public order was affected so as to justify the rapid (48 hours after the stoppage began) and 
inaccurate declaration that the suspended services were essential. In summary, the 
Government did not provide justification for the resolution and failed to specify clearly the 
supplies curtailed by the stoppage so as to endanger the life, health or safety of the 
population. 

1178. According to the ITPC, through this resolution on essential services, the Government has 
violated the Freedom of Association and Protection of the Right to Organise Convention, 
1948 (No. 87), by restricting freedom in this regard, which, as previously mentioned, is 
recognized by law. The Committee itself states that a non-essential service can become 
essential if the duration of the strike is such as to endanger the population. However, the 
case in question cannot by any means, or from any standpoint, be described as being one of 
these specific cases in which trade union action could be restricted. The dispute lasted for 
two days, which is not long enough for a non-essential service to become essential and 
therefore to be restricted. A minimum transportation service was maintained throughout 
the bargaining process. The Government is innovating in this field by declaring essential a 
service that the Committee on Freedom of Association considers to be non-essential. 
Furthermore, considering the duration of the dispute, the service did not become essential. 

1179. Lastly, the ITPC indicates that the situation at issue constitutes an unlawful restriction 
enforced by the Government on the free exercise of trade union activities, which are 
protected by Convention No. 87 and Act No. 13720, and is contrary to the decisions of the 
Committee on Freedom of Association. 

B. The Government’s reply 

1180. In its communication of 9 April 2007, the Government recalls that the complaint refers to 
the declaration of essential services concerning specific road transport activities (resolution 
of 25 October 2006 of the Ministry of Labour and Social Security and the Ministry of 
Transportation and Public Works). In this respect, with regard to the events referred to by 
the ITPC, the Government emphasizes that the document submitted refers to the 
expectations raised by the Government in all productive sectors with regard to establishing 
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a price differential for the fuel they commonly use (diesel). Yet Decree No. 347/2006 of 
28 September 2006 stipulated that the price of the fuel in question would be increased by 
1.053 pesos per litre in order to generate a fund to subsidize a price reduction for tickets on 
passenger transportation throughout the country. According to the Government, this 
account fails to mention an element of the utmost importance, namely that the increase in 
the price of diesel fuel was accompanied by another, previously announced, government 
measure concerning the promotion of a bill that would substantially amend the tax 
component of the price of the fuel used in the sector concerned. This tax reform consists of 
replacing the specific internal tax by a value added tax, thus providing the sector with a tax 
abatement that is substantially higher than the current level and – in practice – results in 
the fuel price reduction demanded by the organization concerned. 

1181. The Government points out that it is necessary at the outset to establish the legal nature of 
the industrial action at the heart of the dispute, given that the complaint confuses and refers 
to different concepts (strikes and lockouts). The case under discussion concerns a lockout, 
which is generally considered as a lawful means of industrial action by employers. A 
lockout can take the form of closure of an enterprise. This case does not involve a 
defensive lockout (targeted at workers), but rather a suspension of the services provided by 
the employer in protest against government measures. This is therefore an atypical lockout 
and is not aimed at achieving labour-related objectives (it did not occur in the context of a 
collective labour dispute). 

1182. The Government indicates that, in Uruguay, a lockout cannot be placed on the same 
footing as the right to strike, and hence the argument put forward in the complaint is 
flawed. The declaration of the right to strike has constitutional rank (since 1934, current 
article 57) and a legal basis (Act No. 7514 of 5 October 1922). In Uruguayan law, lockouts 
have legal rank (Act No. 13720) and, specifically, are not presented as a recognized right, 
but in the context of a means of preventing collective disputes and respect for the 
fundamental rights of the community (advance notice and maintenance of minimum 
emergency services). 

1183. The Government states that, in order to delimit the concept of essential services (which is 
not defined in Act No. 13720), reference should be made to the decisions of the Committee 
on Freedom of Association as the most accepted doctrine. However, the Government 
considers that the following three points should be made: (a) this concept is clearly 
dynamic and ranges from the initial idea of “public hardship” (or calamity) to a more 
precise definition: services whose interruption could endanger the life, personal safety or 
health of the whole or part of the population, and also covers the notion of the effect of the 
duration of a dispute, which initially might not affect essential values, but could have an 
impact with time. The definition depends on the appreciation of a delicate balance with 
other fundamental rights. There is no mandatory list. The best example is the latest edition 
of the Digest of decisions and principles of the Freedom of Association Committee of the 
Governing Body of the ILO, which contains some differences in respect of previous 
editions; (b) the concept of essential services should take into consideration the situation in 
each country. For example, in a country with alternative means of transportation, the issue 
of road transport should not be addressed in the same manner as in other countries, such as 
Uruguay, which do not have adequate rail services; and (c) lastly, the Government 
indicates that reference is being made to the decisions of the Committee on Freedom of 
Association concerning strikes in essential services and wonders if these decisions also 
apply to lockouts. The ITPC’s complaint applies them fully. The Government considers 
this to be incorrect and indicates that, from an international perspective, there is a clear 
distinction between a strike and a lockout (the Government refers to national and 
international doctrine in this regard). 
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1184. With regard to national law, the Government states that strikes and lockouts cannot in any 
way be considered as having the same legal status. The recognition of the right to strike 
has constitutional rank, whereas lockouts are referred to in Act No. 13720 of December 
1968 in the context of preventing disputes and ensuring essential services (article 65 of the 
Constitution). In summary, from a labour standpoint, lockouts are not used to oppose 
government measures. In other words, this case may involve other means of protest 
(against government measures), but it is not a labour dispute (governed by international 
labour Conventions and the decisions of the Committee on Freedom of Association). In 
conclusion, it is not admissible to transfer or apply to this case the same criteria on 
essential services established by the ILO concerning strikes. In Uruguayan law, the right to 
strike is legally recognized and given special protection, which cannot be likened to the 
references in legislation to lockouts. Therefore, a restrictive approach should be taken to 
limitations on the right to strike (according to article 57 of the Constitution, regulations 
shall be made governing its exercise and effect). However, this cannot be applied to 
lockouts, for obvious conceptual reasons and considerations of legal interpretation. The 
case under examination refers to a lockout and not a strike. Furthermore, the action was not 
taken during a collective labour dispute (which rules out the application of the criteria 
established by the Committee on Freedom of Association). 

1185. Lastly, the Government indicates that the opposed resolution of 25 October 2006 does not 
declare all road transport services to be essential, but only those linked to essential services 
which, in a country without alternative means of transportation, could affect the life or 
health of the population. The declaration of essential services did not last for more than 
24 hours and the industrial action was cancelled by the ITPC itself. 

C. The Committee’s conclusions 

1186. The Committee observes that, in this case, the ITPC objects to a resolution issued by the 
Ministry of Labour and Social Security on 25 October 2006 which declared certain road 
transport activities to be essential services, and indicates that the resolution is not in 
conformity with the Committee’s definition of an essential service and violates Convention 
No. 87. The ITPC alleges further that, after the resolution had been issued, the police 
intervened to break up peaceful demonstrations by hauliers. 

1187. The Committee observes that the opposed resolution declared that the following road 
transport activities governed by the Ministry of Transport and Public Works were essential 
services: distribution of fuel; transport and distribution of foodstuffs and products required 
for their production; transport and distribution of perishable goods; activities 
guaranteeing normal operations at commercial ports and airports; transport of medical 
supplies and waste; and any other transport that the Ministry of Labour and Social 
Security considered to involve the consequences referred to in the sixth preambular 
paragraph to the resolution (a service whose interruption could be seriously detrimental to 
the public or increase the risk of collective hardship for the whole or part of the 
population). 

1188. The Committee notes that the Government states that: (1) it is necessary at the outset to 
establish the legal nature of the industrial action at the heart of the dispute, which in this 
case consisted of suspension of the services provided by the employer in protest against 
government measures; (2) this is an atypical lockout which did not occur in the context of 
a collective labour dispute; (3) to delimit the concept of essential services, the resolution 
refers to the decisions of the Committee as the most accepted doctrine but it should be 
noted that: (i) the concept is clearly dynamic and its definition depends on the 
appreciation of a delicate balance with other fundamental rights (there is no mandatory 
list); (ii) the concept of essential services should take into consideration the situation in 
each country, given that, in a country with alternative means of transportation, the issue of 
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road transport should not be addressed in the same manner as in other countries, such as 
Uruguay, which do not have adequate rail services; and (iv) the complaint refers to the 
Committee’s decisions concerning strikes in essential services, whereas the clear 
distinction between a strike and a lockout must be taken into account. 

1189. The Committee observes that the resolution in question was in force for 30 days and that 
the seventh preambular paragraph stipulated that: “the operations that must be ensured 
constitute a minimum service; this is a special and provisional regulation in response to an 
unusual and temporary situation”. 

1190. Although the Committee agrees with the Government that there is a distinction between a 
strike and a lockout, it observes that this case refers to a “peaceful demonstration” and a 
“suspension of services”, which do not come within the scope of employer–worker 
relations, but rather that of a protest and suspension of activities by the employer. Under 
these circumstances, the Committee concludes that employers, like workers, should be able 
to have recourse to protest strikes (or action) against a government’s economic and social 
policies [see Digest of decisions and principles of the Freedom of Association 
Committee, fifth edition, 2006, para. 529], which should be able to be restricted only in 
the case of essential services or public services of fundamental importance, in which a 
minimum service could be established. 

1191. Therefore, the Committees has considered that, among other things, transport generally, 
loading and unloading docks, the production, transport and distribution of fuel, 
metropolitan transport and the supply and distribution of foodstuffs do not constitute 
essential services in the strict sense of the term [see Digest, op. cit., para. 587]. The 
Committee considers, however, that in the event of the suspension of a service which is not 
essential in the strict sense of the term, in a sector of fundamental importance for a country 
– as might be the case for passenger and goods transportation – the requirement to 
maintain a minimum service may be justified. However, the employers’ and workers’ 
organizations concerned must be able to participate in the process of determining which 
minimum services should be guaranteed, and in the event of disagreement as to the 
services to be maintained, the law should provide for such disagreement to be settled by an 
independent body and not by the administrative authority. 

1192. Under these circumstances, and in view of the fact that the resolution establishing the 
minimum services does not indicate that the parties concerned were involved in their 
determination, the Committee requests the Government, in future situations in which the 
suspension of a non-essential service might justify requiring a minimum operational 
service, to enable the participation of the relevant employers’ and workers’ organizations 
in the process and not to resort to the unilateral imposition of a minimum service. In the 
event of disagreement as to the minimum service to be maintained during the suspension of 
activities, the Committee requests the Government to ensure that any such disagreement is 
settled by an independent body. 

1193. With regard to the alleged police intervention to break up peaceful demonstrations by 
hauliers, the Committee regrets the fact that the Government has not sent its observations 
in this respect. The Committee observes that, since the complainant did not provide further 
details, it will simply remind the Government of the following principle: “The authorities 
should resort to the use of force only in situations where law and order is seriously 
threatened. The intervention of the forces of order should be in due proportion to the 
danger to law and order that the authorities are attempting to control and governments 
should take measures to ensure that the competent authorities receive adequate 
instructions so as to eliminate the danger entailed by the use of excessive violence when 
controlling demonstrations which might result in a disturbance of the peace.” [see Digest, 
op. cit., para. 140]. 
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The Committee’s recommendation 

1194. In light of its foregoing conclusions, the Committee invites the Governing Body 
to approve the following recommendation: 

 The Committee requests the Government, in future situations in which the 
suspension of a non-essential service might justify requiring a minimum 
operational service, to enable the participation of the relevant employers’ 
and workers’ organizations in the process and not to resort to the unilateral 
imposition of a minimum service. In the event of disagreement as to the 
minimum service to be maintained during the suspension of activities, the 
Committee requests the Government to ensure that any such disagreement is 
settled by an independent body. 

CASE NO. 2254 

INTERIM REPORT 
 
Complaint against the Government of the  
Bolivarian Republic of Venezuela  
presented by 
— the International Organisation of Employers (IOE) and 
— the Venezuelan Federation of Chambers of Commerce and Manufacturers’ 

Associations (FEDECAMARAS) 

Allegations: The marginalization and exclusion 
of employers’ associations from the decision-
making process, thereby excluding them from 
social dialogue, tripartism and consultations in 
general (particularly in relation to the very 
important legislation that directly affects 
employers) and failing to comply with the 
recommendations of the Committee on Freedom 
of Association; the arrest and charging of 
Carlos Fernández in retaliation for his activities 
as President of FEDECAMARAS; restrictions 
on the freedom of movement of the former 
President of FEDECAMARAS, acts of 
discrimination and intimidation against 
employers’ leaders and their organizations; 
legislation at odds with civil liberties and the 
rights of employers’ organizations and their 
members; violent assault on the 
FEDECAMARAS headquarters by pro-
government mobs which caused damage and 
threatened employers; acts of favouritism by the 
authorities in regard to non-independent 
employers’ organizations 
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1195. The Committee last examined this case at its June 2006 meeting, when it submitted an 
interim report to the Governing Body [see 342nd Report, paras 995–1019, approved by the 
Governing Body at it 296th Session (June 2006)]. 

1196. The Government subsequently sent further observations in communications dated 
7 February, 3 May and 14 September 2007. The International Organisation of Employers 
(IOE) sent new allegations in communications dated 31 March, 25 May and 11 October 
2007. 

1197. The Bolivarian Republic of Venezuela has ratified the Freedom of Association and 
Protection of the Right to Organise Convention, 1948 (No. 87), and the Right to Organise 
and Collective Bargaining Convention, 1949 (No. 98). 

A. Previous examination of the case 

1198. When it examined the case in May–June 2006, the Committee on Freedom of Association 
(CFA) made the following recommendations on outstanding issues [see 342nd Report, 
para. 1019, approved by the Governing Body at its 296th Session (June 2006)]: 

(a) The Committee calls on the Government to continue keeping it informed of the bipartite 
and tripartite consultations that are held with FEDECAMARAS and of any negotiation 
or agreement with that federation or its regional bodies, and to send it the relevant texts. 
The Committee observes that the Government has not responded to its offer of ILO 
technical assistance in establishing a system of labour relations, based on the principles 
of the ILO Constitution and of its fundamental Conventions, so that social dialogue can 
be consolidated and placed on a permanent footing. The Committee calls on the 
Government to accept this offer and to keep it informed in this regard and, as a first step, 
to reconvene the National Tripartite Commission as provided for in the Labour Code. 

(b) The Committee requests the complainant organizations to provide further information on 
the development of social dialogue. 

(c) The Committee considers once again that the detention to which Carlos Fernández, 
president of FEDECAMARAS, had been subjected, as well as being discriminatory, was 
intended to neutralize, or act as retaliation against, this employers’ official for his 
activities in defence of employers’ interests; therefore, it urges the Government to take 
all possible steps to annul immediately the judicial proceedings against Carlos Fernández 
and his warrant for arrest and to ensure that he can return to Venezuela without delay 
and without risk of reprisals; the Committee requests the Government to keep it 
informed of developments in this regard. 

(d) The Committee requests the Government to send its observations on the new allegations 
of the IOE dated 19 May 2006. 

1199. The content of the IOE’s allegations dated 19 May 2006, which was not examined at the 
May–June 2006 session, is reproduced below. 

1200. The IOE alleges that despite the numerous promises of dialogue and the detailed 
information provided by the Government to the Office in its communications or during 
ILO missions, the IOE notes with regret that despite the great interest shown by 
FEDECAMARAS in strengthening its relations and collaboration with the Government, 
there is no authentic dialogue, the situation is not improving and the harassment measures 
against the private sector as represented by FEDECAMARAS are continuing to occur, in 
particular: 

– the maintenance of interventionist unilateral and non-consultative policies within the 
market and in the setting of prices that are damaging above all to the private 
companies close to FEDECAMARAS. These policies have had highly antisocial 
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effects as seen in the numerous companies that have gone out of business or are in 
difficulties, giving rise to high levels of unemployment within the country; 

– exchange controls and restricted access to the currency market for companies close to 
FEDECAMARAS, at a time when the Bolivarian Republic of Venezuela has a 
considerable foreign capital surplus. The granting of credits or access to raw materials 
in foreign currency is carried out in a partial and discriminatory manner. It is to be 
noted that the Government is still failing to comply with the recommendations 
already made by the CFA in this particular regard; 

– elaboration of the Labour Solvency Act as a means of controlling and harassing the 
independent private sector in the absence of any genuine consultation with the social 
partners and as an instrument which could be used by the Government to favour 
companies inclined towards the regime and discriminate against those that are close 
to FEDECAMARAS; and 

– confiscation and illegal occupation of lands and destruction and burning of crops, 
with the Government frequently disregarding decisions by the judicial authority 
regarding the restoration of lands to their owners. 

1201. The IOE also alleges that the Government is continuing to favour and grant privileges to 
employers’ institutions to the detriment of free and independent employers’ organizations, 
in violation of Article 3(2) of Convention No. 87, where it is specifically provided that 
“The public authorities shall refrain from any interference which would restrict this right or 
impede the lawful exercise thereof.” At the same time, the creation of social production 
enterprises with privileges granted by the State or by state-owned companies has 
destabilized numerous corporate sectors. 

1202. The IOE emphasizes, moreover, that the acts of harassment against the former presidents 
of FEDECAMARAS continue to be a matter of great concern despite the 
recommendations made by the CFA and the Standards Committee of the International 
Labour Conference: 

– Mr Carlos Fernández is still living in exile outside the country and is unable to return 
to the Bolivarian Republic of Venezuela with any guarantees. The Committee should 
once again call on the Government to accept without restrictions the recommendation 
made by the ILO’s supervisory bodies and allow Mr Fernández to live freely within 
his country. Until such time as Mr Fernández is able to return freely to Venezuela, the 
Venezuelan Government will be violating the freedom of association of employers. 

– As regards the former president of FEDECAMARAS, Ms Albis Muñoz, during the 
2005 International Labour Conference the representative of the Government of the 
Bolivarian Republic of Venezuela stated, as is shown in the records, that Ms Muñoz 
had been able to leave the country whenever she needed to do so. The IOE wishes to 
report to the Committee the harassment of Ms Muñoz and her absence of liberty. 
First, on the occasion of the ILO Regional Seminar on employer organizations and 
ILO supervisory mechanisms (Panama, 2 and 3 February 2006), the Government of 
Venezuela prevented Ms Muñoz from leaving the country to attend the gathering. 
Ms Muñoz was also prevented from participating in ILO’s American Regional 
Meeting, held in Brasilia from 2 to 5 May, despite the fact that the recognized judicial 
authority had previously given its consent in writing. The migration authorities 
refused to accept the authorization despite numerous telephone calls made from the 
airport during the six hours preceding the flight departure time. Other acts of 
harassment against Ms Muñoz include the blocking of her credit card by the Ministry 
of Finance (CADIVI). The bank has reported that it was this ministerial service 
(CADIVI) which restricted access to her guarantee and bank funds. 



GB.300/10

 

GB300-10-2007-11-0115-1-En.doc 335 

B. The Government’s reply 

1203. In its communication of 7 February 2007, the Government states that in its present 
observations it replies to the information requested, recalling that the Government – 
subsequent to the IOE’s new allegations of 19 May 2006 – has appeared before different 
supervisory bodies, including the Governing Body, in relation to this case, as well as 
before the Standards Committee at the 95th Session of the Conference, where it duly 
provided abundant information regarding those allegations. 

Social dialogue 

1204. As regards the IOE’s statement that authentic social dialogue does not exist in the 
Bolivarian Republic of Venezuela, the Government points out that social dialogue 
according to ILO doctrine is understood to mean all types of negotiation, consultation or 
simply exchange of information between representatives of governments, employers and 
workers on issues of common interest relating to economic and social policy. This 
mechanism, thus defined by the ILO, has been widely and intensively used with the 
employer sector, even during very difficult periods of social polarization stirred up by 
elements which refuse to respect, promote or comply with the observance of human rights. 
Adequate information has been provided in regard to the fact that, since 1999, forums for 
dialogue have been set up by branch of national economic activity and all forms of 
consultations and political negotiations have been conducted in response to the social 
polarization that occurred between late 2001 and early 2003, all of which led to the holding 
of the referendum of 15 August 2004 which reconfirmed Hugo Chávez Frías, 
Constitutional President of the Bolivarian Republic of Venezuela, as Head of State, 
re-elected once again by the Venezuelan people, in a democratic and transparent manner 
on 3 December 2006, to serve as Constitutional President of the Bolivarian Republic of 
Venezuela for the period 2007–13. 

1205. It is important to note that the dialogue has since been further diversified and broadened, 
particularly in 2005 and 2006. During this period, the Government, at the national, regional 
and local levels, and FEDECAMARAS have held countless meetings – as we have 
reported to the ILO’s various supervisory bodies, including the Governing Body’s CFA – 
attended by the President of the Republic and Vice-President of the Republic, ministers 
and senior officials and dealing with a range of issues. In the same period, over 50 
meetings have been held with all of the social partners, without prejudice to other 
consultations conducted in writing or by means of surveys. 

1206. The Government has always acknowledged and will continue to acknowledge the role of 
FEDECAMARAS and the other employers’ organizations, without exclusions or 
favouritism as occurred in the recent past when employers’ organizations going back a 
long way in terms of their foundation, and highly representative of certain sectors of our 
social and economic life, did not participate. It is to be noted that only last week, 
i.e. Friday, 25 and 29 of the current month of January, the Ministry for Labour and Social 
Security, through the Department of International Relations and Liaison with the ILO, 
called FEDECAMARAS to a meeting that included all of the organizations representing 
employers, to facilitate an exchange of opinions and consultation between them. With this, 
the Government is complying with the Tripartite Consultation (International Labour 
Standards) Convention, 1976 (No. 144) and is promoting the consultation process, with the 
aim of enabling the formation – in good time – of the Employers’ delegation that will be 
attending the 96th Session of the International Labour Conference to be held, as is 
customary, in June 2007 in Geneva. 

1207. This social dialogue, which includes meetings of the regional and sectoral chambers with 
national, regional and local authorities, is linked to a sovereign and popular government 



GB.300/10 

 

336 GB300-10-2007-11-0115-1-En.doc 

policy, which together have constituted key factors for economic growth over the past ten 
quarters through lower inflation, lower interest rates, the reduction of certain taxes (for 
example, on bank overdrafts), lower unemployment with the reuse of almost the entire 
installed industrial capacity and growth of formal employment, thanks to ongoing 
investment in health, education and vocational training, as well as in the transport 
infrastructure (highways, subway systems, railways, bridges, dams) and in social 
(including dwellings, hospitals, schools, colleges and labour inspectorates) and industrial 
infrastructure. 

1208. However, in the Bolivarian Republic of Venezuela one also finds the conditions that 
enable such social dialogue: solid and independent employers’ and workers’ organizations 
with access to information and social dialogue; the political will and commitment on the 
part of all social partners to engage in social dialogue in good faith; a clear and constant 
respect for labour rights, particularly freedom of association and voluntary collective 
bargaining – institutions which are increasingly growing in strength with institutional 
support; and, finally, mutual respect and recognition among all of the social partners, who 
are now convinced, being the majority of the social players, of the need to broaden social 
dialogue and make it all-inclusive. 

1209. As regards the expansion and plurality of the players, it is worth drawing attention at this 
point to the opinion recently expressed by the IOE itself through the words of its president, 
Mr François Perigot, at the seventh European Regional Meeting (Budapest, 
14–18 February 2005), when he stated that he saw social dialogue as an opportunity rather 
than a threat: but it needed to be defined and agreed if it was to provide a means of 
addressing the problems of globalization. The mode of social dialogue must now take 
account of new stakeholders and actors, non-governmental organizations: this should be 
associated in an appropriate way in cooperation with responsible representative 
organizations. Social dialogue too must now be globalized, in order to tackle issues at that 
level that would otherwise escape control. For this, a more informed picture of the 
situation was required. 

1210. In the light of the foregoing, the Bolivarian Government rejects the IOE’s assertion in 
paragraph 1(a) of the complaint in regard to “unilateral policies and interventionist non-
consultation in the market as well as the setting of prices which have a harmful effect 
mainly on private companies close to FEDECAMARAS” on account of its inconsistency, 
weakness, hastiness and lack of credibility, and among other things on account of the 
failure to substantiate or document in any way whatsoever those assertions – for example, 
the nature of the “private companies close to FEDECAMARAS” – not to mention the fact 
that the assertions made and quoted above in no way reflect any element that runs counter 
to the provisions of Conventions Nos 87 and 98 on freedom of association and collective 
bargaining. 

1211. The IOE recklessly states that “these policies have proved to be highly antisocial given the 
numerous companies that have gone out of business or are in crisis, resulting in a high 
level of unemployment in the country”. Were this the case, how is it that unemployment, 
which reached an all-time peak of 22.7 per cent, or 2.4 million unemployed, in February 
2003 – the outcome of the political actions and coup d’état fostered by executives within 
FEDECAMARAS, affiliated to the IOE – had four years later, by late 2006, fallen to a 
level of 8.4 per cent, or some 1 million unemployed? And how, moreover, do the IOE and 
FEDECAMARAS explain that the informal economy is in steady decline, having fallen 
from 52.7 per cent in 2003 to 44.5 per cent by the end of 2006? Indeed, if things had been 
as the IOE claims, why is it that the Venezuelan people endorsed the social and economic 
policy of the Government of President Hugo Chávez with 7,300,000 votes on 3 December 
2006, thereby enabling him to undertake a fresh six-year term of office as President of the 
Bolivarian Republic of Venezuela? 
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1212. The Government points out that the tables it attaches illustrate quite clearly that the views 
of FEDECAMARAS are out of touch with reality, and states once again that the highest 
percentages for the informal economy and unemployment were the result of destabilizing 
and antidemocratic activities on the part of FEDECAMARAS. 

1213. Once again we call upon the IOE to substantiate what it has claimed before the CFA by 
communicating to it the number of companies closed for whatever reason, the numbers of 
workers, both men and women, who have lost their jobs, and the nature of the serious and 
trustworthy statistical studies whose results they must surely have in their possession in 
order to be able to express judgements and assertions of the kind contained in the new 
observations sent to the Committee. This should enable the IOE and FEDECAMARAS to 
establish their credibility in the face of what has thus far been a despicable manipulation 
and lack of seriousness in terms of the arguments laid before the ILO’s supervisory bodies, 
which amount to no more than alleged situations without any supporting evidence 
whatsoever. 

Economic and monetary policy and 
foreign-exchange market 

1214. The IOE’s claims continue to be vague and its arguments unsubstantiated. In the face of 
this persistence, the Government points out, as it has already adequately pointed out to the 
CFA on other occasions, that the arguments put forward by the IOE are levelled at 
exchange-related aspects, the foreign currency control and administration system and 
monetary considerations. These matters, in regard to which its allegations are, moreover, 
purely generic (in the absence of any specific, documented and convincing evidence), have 
nothing whatsoever to do with the provisions laid down in any of the articles of 
Conventions Nos 87 and 98 on freedom of association and collective bargaining. It is for 
this reason that they are not to be found among the subjects covered by the terms of 
reference of the CFA for examination, conclusion or recommendation, these being matters 
which fall within the policy-making and procedural competence of the Venezuelan State, 
which, as a sovereign State, conducts its monetary, economic and exchange policy in the 
interests of the common good, it being the common good which, let it be remembered, 
constitutes one of the main values on which the ILO is founded. 

Labour solvency 

1215. In response to the IOE’s allegations, the Government points out that labour solvency has 
been in existence ever since our labour legislation began, 80 years ago, to function in an 
orderly and systematic manner, and since the first social security act came into being in the 
1940s, making it obligatory for employers and workers alike to make their contribution to 
the social security fund – something which the vast majority of unscrupulous employers 
had been failing to do. 

1216. With a view to putting an end to the culture of non-compliance with the act that had arisen 
as a result of ineffectiveness and decadence in the labour inspectorate function, a new 
labour solvency certificate has recently entered into force, which prohibits the State from 
concluding contracts, allocating foreign currency, issuing import or export licences or 
offering preferential loans from public institutions to any employers which do not comply 
with labour, union and social security rights. This measure was adopted after several 
months of social dialogue and its entry into force was postponed at the request of the 
FEDECAMARAS employers (the correspondence in that regard, up to 1 May 2006, is 
attached). This is an expeditious procedure that in no way undermines corporate 
management. On the contrary, it has enhanced the functioning of the Venezuelan State and 



GB.300/10 

 

338 GB300-10-2007-11-0115-1-En.doc 

the collection of social security contributions in the interests of better service provision and 
respect for human rights. 

1217. Labour solvency has led to greater compliance with reinstatement orders issued by the 
labour administration, and a significant increase in the collection of social security 
contributions, resulting in constant improvements to the system. One social security 
institution alone increased its intake by 32.5 per cent, with an additional amount of 
US$30.6 million in just one month for the benefit of workers. In the past, the figures 
revealed a hugely disproportionate debt on the part of employers, resulting in inefficiencies 
in the social security system. Far from constituting a form of control or “harassment” of 
employers, labour solvency provides an incentive to make corporate social responsibility a 
reality, an essential condition for the existence of the common good, one of the 
fundamental values of the ILO. 

1218. As regards the second part of the IOE’s allegations, what we find here is inconceivable. 
One is constantly startled by the exclusive and discriminatory approach that is taken by the 
FEDECAMARAS and IOE employers, with their restrictive – and, worse still, exclusive – 
vision of the right of association. It is a well-known fact that the social production 
companies form part of the policy being pursued in the interests of overcoming poverty, 
democratizing property and wealth and creating a social mechanism for empowering the 
population so as to do away with poverty and marginalization. Recognition of the 
country’s employers’ organizations comes under the heading of respect for Article 3(2) of 
Convention No. 87. The State is unable to limit this right; we are talking here about 
legitimately constituted organizations, as is the case of FEDECAMARAS, which are thus 
taken into account without any kind of favouritism, contrary to the manner in which 
FEDECAMARAS is seeking to be treated, i.e. on an exclusive and favoured basis. 

On the alleged denial of freedom to the leaders 
of FEDECAMARAS, Mr Carlos Fernández and 
Ms Albis Muñoz 

1219. The Government once again informs the CFA that Mr Carlos Fernández is still living 
outside the country. Indeed, it was Mr Carlos Fernández himself who decided to leave the 
country following his release by a court of appeal subsequent to his being charged by the 
Office of the Public Prosecutor (Sixth Prosecuting Attorney) with crimes of sabotage, 
conspiracy and treason during the oil strike of December 2002 and February 2003. That 
charge and bringing to trial was not initiated by the Executive but by an independent and 
autonomous authority, namely Citizen Power, through the Office of the Public Prosecutor, 
in view of the fact that the acts committed by Mr Carlos Fernández, in his capacity as 
President of FEDECAMARAS, caused immeasurable damage both to the population, with 
the violation of basic human rights, and to the oil industry, with a huge increase in 
unemployment, inflation, the flight of foreign currency and a major economic slowdown. 

1220. The detention of Mr Fernández was always the consequence of proceedings of, and rulings 
made by, independent and autonomous public authorities, in the absence of any 
persecution or restrictions on the exercise of his union rights and freedoms. He did not 
suffer any ill-treatment during his detention (the Government furnished documentary proof 
in the form of statements made to the mass media by Mr Fernández and his wife to the 
effect that he had been well treated), nor did he complain to the competent authorities of 
any such events or of having been subjected to harassment by the authorities. In the face of 
such a contradiction, involving accounts of ill-treatment or harassment in the absence of 
any complaint thereof, the CFA decided not to pursue its examination of this aspect of the 
case. 
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1221. It has to be said, moreover, that the provisions of Conventions Nos 87 and 98 neither 
authorize nor legitimize actions taken against the legal order, but rather require the 
representatives of the social partners or labour actors to respect the basic rules of civic 
coexistence and democratic coexistence. In its Article 8.1, Convention No. 87 states: “In 
exercising the rights provided for in this Convention workers and employers and their 
respective organizations, like other persons or organized collectivities, shall respect the law 
of the land”. 

1222. The Venezuelan Government and the public at large were victims of the irresponsible 
behaviour on the part of Mr Carlos Fernández and his FEDECAMARAS associates at that 
time. This gentleman overstepped the mark during the oil strike and committed the 
abovementioned crimes (far removed from the exercise of trade union activity) with which 
he is charged by the Office of the Public Prosecutor and which have been brought before 
the seat of the judiciary, leading him to flee the country without facing justice, despite 
having obtained favourable rulings, with several of the charges originally formulated 
having been dismissed by the judges dealing with the case and with the Criminal Division 
of the Supreme Court of Justice having cancelled the ruling pronounced by the Court of 
Appeal. In the meantime, the Constitutional Division of the Supreme Court of Justice 
handed down a decision ordering his definitive arrest, by which time Mr Fernández was 
outside the country, being now a fugitive from justice. 

1223. As regards the IOE’s allegation regarding the hounding and harassment of Ms Albis 
Muñoz, former President of FEDECAMARAS, the Government reiterates that it has at all 
times done everything within its power to permit the timely participation of representatives 
of all of the trade union organizations in ILO events. The Government reiterates that in the 
Bolivarian Republic of Venezuela there is a clear division of powers. 

1224. The Government regrets that the instructions which should have been issued sufficiently in 
advance by the judiciary on the occasion of the 16th American Regional Meeting (Brasilia, 
2–5 May 2006) were not received in time by the corresponding authorities (migration) and 
that the alleged absence occurred. At the same time, however, it reminds the Committee 
that Ms Muñoz did promptly attend the 95th Session of the Conference in June 2006 in 
Geneva. Indeed, the Government is keen and interested to see the participation of all the 
social actors in both the regional and international events, and therefore categorically 
rejects the arguments put forward by the IOE alleging harassment on the part of the 
Government to prevent Ms Muñoz from attending the said ILO event. 

1225. This was the message communicated to the Employers’ group at the American Regional 
Meeting held in Brasilia in May 2006 and during the meetings of the 297th Session of the 
ILO Governing Body in November 2006, where in addition to expressing regret over the 
occurrence it invited the group to reflect on the urgent need for introducing flexibility into 
the international regulations regarding the participation of trade union organizations in 
regional and international events, given that highly important topics presented for the 
benefit of small and medium-sized enterprises (SMEs) – which together constitute one of 
the main sectors generating employment and inclusion – by ILO experts devoting their 
valuable time to sharing experiences and results with a view to their application by the 
SME partners, remain a dead letter when FEDECAMARAS assumes for itself the 
exclusive representation of employers, shutting out players with a genuine mission and 
experience of the SME sector. 

1226. Finally, the IOE states in its complaint of 19 May 2006 that “it will shortly be making 
available more detailed information in regard to the above”. In this regard, the Government 
of the Bolivarian Republic of Venezuela points out that, at the time of putting these 
observations to paper and after eight months of waiting for the IOE’s substantiated 
comments, there is still no sign of the “more detailed information in regard to the above” – 
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a fact which demonstrates a lack of any arguments of sufficient weight to enable the CFA 
to continue processing complaints that are unsubstantiated and have neither the necessary 
content nor quality for determining whether or not the Venezuelan State is failing to 
comply with the Convention referred to in the information submitted by the IOE. 

C. New allegations by the IOE 

1227. In its communication dated 31 March 2007, the IOE explains that it is presenting new 
allegations, having regard to the existence of new facts in the same case and to the steady 
deterioration in the ability of FEDECAMARAS to fulfil its purpose. 

Government intervention aimed at restricting the right 
of freedom of association  

Confederation of Socialist Employers  

1228. The IOE regrets to note that the Government of the Bolivarian Republic of Venezuela, 
despite the numerous conclusions and recommendations of the International Labour 
Conference, the technical assistance provided by two direct contact missions and the visit 
of a high-level technical assistance mission from the Office in January 2006, is continuing 
to favour and grant privileges to employers’ institutions to the detriment of the most 
representative, free and independent employers’ organizations. 

1229. In this regard, and as will be seen from the attached annex, on 2 February 2007 various 
organizations associated with the authorities, and with the support of the Venezuelan 
Government, signed the so-called Statute of the Confederation of United Socialist 
Employers of Venezuela (CESU). The CESU has been established and sponsored by the 
Government of the Bolivarian Republic of Venezuela to replace FEDECAMARAS as the 
employers’ forum for consultation. By way of an initial illustration of the Government’s 
interference in the new confederation, suffice it to say that on 23 January 2007 the 
Employers for Venezuela (EMPREVEN) institution, which heads the new confederation, 
named the President of the Bolivarian Republic of Venezuela, Hugo Chávez Frías, as 
honorary President of the institution in recognition of the support provided thereto. 

1230. Similarly, in a press release published on 8 February 2007, EMPREVEN President 
Alejandro Uzcátegui explained that the new confederation “will be made up of seven 
employers’ associations which support the political proposals of the Bolivarian 
Government”, indicating further that “the Confederation adheres to the intention of the 
President of the Republic, Hugo Chávez Frías, to consolidate twenty-first century 
socialism”. All of which demonstrates a high level of favouritism, interference in the 
autonomy and a lack of impartiality on the part of the Government vis-à-vis EMPREVEN 
with a view to weakening FEDECAMARAS as the most representative employers’ 
organization and its recognition as such. 

Attack on freedom of expression 

1231. The IOE is concerned at the serious threats to freedom of expression in the Bolivarian 
Republic of Venezuela, which obstruct the proper exercise of the right of freedom of 
association.  

1232. On 28 December 2006, while attending a military ceremony, the President of the 
Bolivarian Republic of Venezuela, Hugo Chávez Frías, announced that he was 
withdrawing the licence of Canal 2, Radio Caracas Televisión (RCTV), the country’s 
oldest television station, maintaining that “there will be no new licence for that coup-



GB.300/10

 

GB300-10-2007-11-0115-1-En.doc 341 

mongering television channel formerly known as RCTV. Its licence has come to an end; … 
there will be no tolerance for any communication medium that is in the service of coups, 
against the people, against the nation, against national independence, against the dignity of 
the Republic; Venezuela has its self-respect”. Having been on the air since 1953, RCTV 
has been unable to transmit a signal since 27 May of this year. It is worth pointing out here 
that pursuant to article 210 of the Basic Act on Telecommunications, and in accordance 
with article 3 of Decree No. 1577, published in Gaceta Oficial No. 33726 of 27 May 1987, 
RCTV has the right to have its licence extended for a further 20 years until at least the year 
2022. This right of extension is protected and guaranteed by article 210 of the Basic Act on 
Telecommunications. According to the opinion publicly expressed by the Government, any 
television and radio licences granted prior to 1987 (which includes all AM radio stations), 
expire on 27 May 2007. As from that date, the existence of all those stations remain, 
subject to the Government’s arbitrary decision-making. Were the Government right in this 
approach, this would merely have the effect of making the 20-year extension applicable as 
from that date, resulting in an expiry date for RCTV’s licence of 27 May 2027. 

1233. It is worth pointing out in this connection that currently only two national television 
channels, RCTV and Globovisión, are private and independent from the Government, 
while two others, in the face of constant threats from the Government, have changed their 
editorial line and eliminated their discussion programming, and the others are in the hands 
of the Government. The case of RCTV is all the more serious since it is this television 
channel which enables Venezuelan employers to express themselves freely through 
FEDECAMARAS, making its existence essential to the defence of private sector interests. 

1234. With a view to preparing concerted action against RCTV, a decision was published in 
Gaceta Oficial No. 38622 of Thursday 8 February 2007 aimed at denouncing the 
destabilization plan activated by the opposition and a number of private communication 
outlets in response to the latest proclamations made by the President of the Republic. 

1235. The threat to revoke the licence of a television station, as is the case of RCTV, a member 
of the Venezuelan Chamber of Television, which itself is affiliated to FEDECAMARAS, 
constitutes a direct attack on freedom of expression and a threat to the exercise of trade 
union rights and the right of association. RCTV is an essential medium for the unrestricted 
exercise of freedom of association in Venezuela. 

Absence of bipartite and tripartite  
consultation and social dialogue 

1236. The IOE regrets to note that, despite the great interest shown by FEDECAMARAS in 
recent months to strengthen its relations and collaboration with the Government, genuine 
social dialogue and tripartite consultation, as recognized in Convention No. 144, ratified by 
the Bolivarian Republic of Venezuela in 1983, and Recommendation No. 152, do not exist. 
In certain cases, the Government confines itself to conducting formal consultations without 
any intention of taking any account of the views expressed by the independent social 
players consulted. Thus it is in this way that issues of the utmost importance, such as 
setting of the minimum wage, are decided on by the Government on a unilateral basis. 

1237. In that regard, the IOE wishes to refer to the address that was made by the Chairperson of 
the Employers’ group of the ILO Governing Body in November 2005, in which he spoke 
of the readiness on the part of FEDECAMARAS to make every effort to strengthen 
dialogue and trust with the Government and requested that the meeting of the Governing 
Body not consider the dispatch of a direct contacts mission, despite the positive 
recommendation made in that regard by the CFA. The IOE deeply regrets that the 
Government has ignored the efforts made by FEDECAMARAS and its vote of confidence 
in favour of re-establishing dialogue. 
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1238. As the CFA emphasized in its 334th Report, paragraph 1065, in relation to the present case 
involving the Bolivarian Republic of Venezuela, “tripartite consultations should aim, in 
particular, at joint consideration of matters of mutual concern with a view to arriving, to 
the fullest possible extent, at agreed solutions, including in regard to the preparation and 
implementation of laws and regulations affecting the interests of workers’ and employers’ 
organizations”. 

1239. Attention is thus drawn to the following cases in order to demonstrate the absence of social 
dialogue and tripartite consultation on the part of the Government of the Bolivarian 
Republic of Venezuela, namely: Enabling Act, setting of minimum wage and decree on 
labour solvency. 

Legal reforms and adoption of new regulations in the absence of 
consultations with the employers’ representative organizations: 
Enabling Act, setting of minimum wage and decree on  
labour solvency 

1240. The year 2006 saw the adoption of numerous legal initiatives which have had a negative 
impact on the Venezuelan private sector, with the consequent loss of many companies and 
jobs, all of this at the discretion of an interventionist State. 

1241. In this regard, the promulgation of new laws and introduction of legal reforms were not 
preceded by due consultation with the organization most representative of the employers’ 
sector, namely FEDECAMARAS, despite the fact that the report of the high-level 
technical assistance mission to the Bolivarian Republic of Venezuela which took place 
from 23 to 29 January 2006 listed one of the mission’s objectives as being to explore the 
opportunities for strengthening social dialogue – a dialogue that should not be limited to 
the convening and holding of meetings but should include, to the extent possible, the 
conclusion of agreements. 

1242. And this is indeed the case, provided that consultation is both timely and effective, and 
social dialogue inclusive and influential, it being up to the State to furnish the means for 
ensuring that this is so. 

Enabling Act  

1243. On 1 February 2007, a law came into effect authorizing the President of the Republic to 
issue decrees with the rank, value and force of law in matters delegated to him, namely in 
the areas of: (1) the transformation of state institutions; (2) public participation; 
(3) essential values pertaining to the work of the civil service; (4) economic and social 
matters; (5) financial and tax-related matters; (6) law and order; (7) science and 
technology; (8) town and country planning; (9) security and defence; (10) infrastructure, 
transport and services; and (11) energy. 

1244. This Enabling Act, published in Gaceta Oficial No. 38617, authorizes the President of the 
Republic to legislate without consultation or social dialogue for a specific period of 
18 months (from 1 February 2007 to 1 August 2008) by means of decrees having the rank, 
value and force of law in the aforementioned areas. In this way, laws will be enacted 
without prior discussion of a corresponding bill and without the public consultation 
provided for articles 206 and 211 of the national Constitution: 

Constitution of the Bolivarian Republic of Venezuela, Article 206: The States must be 
consulted by the National Assembly, through the State Legislative Council, when legislation 
in matters relating to them is being considered. The mechanisms for consultation of citizens 
and other institutions by the Council with respect to such matters shall be established by law.  
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Constitution of the Bolivarian Republic of Venezuela, Article 211: During the process of 
debating and approval of bills, the National Assembly or Standing Committees shall consult 
the other organs of the State, the citizenry and organized society to hear their opinion about 
the same. The following shall have the right to speak during debates on proposed laws: the 
Cabinet Ministers, as representatives of the Executive Power; such justice of the Supreme 
Tribunal of Justice as the latter may designate, to represent the Judicial Power; such 
representative of Citizen Power as may be designated by the Republican Ethic Council; the 
members of the Electoral Authority; the States, through a representative designated by the 
State Legislative Council; and the representatives of organized society, on such terms as may 
be established by the Regulations of the National Assembly.  

1245. The Enabling Act threatens the separation of powers and participatory democracy as 
enshrined in the current Constitution of 1999 by delegating the legislative function to the 
Executive and totally eliminating the law-making procedure that the Constitution and 
constitutional State must have in order for there to be a Republic. It also threatens the 
principle of freedom of association since it deprives the social partners of exercising their 
right to participate in the consultations and development of legislation that concerns them. 
It can, moreover, be said that the constitutional State does not exist in the Bolivarian 
Republic of Venezuela inasmuch as the opposition has no influence in the National 
Assembly. Finally, it is to be noted that for years now the judicial system has for the most 
part lacked independence since it is controlled by individuals allied to the Government 
who follow its recommendations. 

Minimum wage 

1246. Pursuant to Convention No. 26, ratified by the Bolivarian Republic of Venezuela in 1944, 
to article 91 of the national Constitution and to articles 167 to 173 of the Organic Labour 
Act, the procedure for setting the minimum wage must be the result of tripartite 
consultations between Government, employers and workers. Unfortunately, since 2000, 
and despite repeated recommendations made by the Committee in that regard, the present 
Government has neither convened, nor appears to have any intention of convening, the 
Tripartite National Commission, an entity provided for in the Organic Labour Act 
(articles 167 and 168) whose function, in addition to formulating recommendations in 
regard to minimum wages, is to express the interests of institutions or pressure groups it 
represents in the political sphere and in regard to the establishment of conditions of labour. 

Organic Labour Act 

Article 167: A National Tripartite Commission shall review minimum wages at least 
once a year and with reference to, among other variables, the cost of the food basket. The 
Commission shall have a period of thirty (30) days as from the date of its convening during 
the month of January each year to adopt a recommendation. It shall be the duty of the 
National Executive, on the basis of that recommendation and without prejudice to the 
duties entrusted to it under Article 172 of this Act, to set the amount of the minimum 
wages. 

Article 168: The National Tripartite Commission to which the previous article refers 
shall be made up of equal numbers of representatives from: (a) the most representative 
trade union of workers; (b) the most representative employers’ organization; (c) the 
National Executive. The Regulations pertaining to this Act shall specify the manner in 
which its members are to be designated. SINGLE PARAGRAPH – The Commission shall 
adopt its rules of procedure, which shall cover, as a minimum: (a) arrangements for the 
convening of meetings; (b) place and date of sessions; (c) agenda; (d) procedure for the 
adoption of decisions; and (e) any other matters it deems necessary for ensuring the proper 
discharge of its duties. 
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1247. The Government confined itself to contacting FEDECAMARAS and requesting its views 
in regard to the minimum wage only 24 hours before it was established and officially 
published, as can be seen from the documents contained in an annex to the IOE’s 
communication. There were no consultations between the Government, employers and 
unions, and indeed no dialogue whatsoever. 

Decree on labour solvency 

1248. On 3 April 2006, the Government promulgated, without the holding of timely and 
appropriate consultations with the social partners, the decree on labour solvency. 

1249. This decree established labour solvency as an essential prerequisite for, among other 
things, obtaining foreign currency from the body set up to administer exchange controls 
(CADIVI) and the conclusion of contracts, agreements and any other type of dealings 
whatsoever that a company needs to conduct with the State. 

1250. When requesting labour solvency certification, employers must complete a list of 73 
questions relating, among other things, to their associative status. The fact of being a 
member of FEDECAMARAS is an obstacle to obtaining labour solvency certification. 
According to information received by FEDECAMARAS from its associates, the practical 
application of the decree on labour solvency has been accompanied by additional 
administrative obstacles to its granting. 

1251. In other words, the administrative procedure is both cumbersome and complicated, and the 
fact that there is a high level of rotation among the staff or officials involved in the 
processing of applications means that the granting of solvency status is obstructed and 
delayed. Unfortunately, the labour solvency requirement results in the paralysis and 
shutdown of companies, thereby making the already bad unemployment situation worse. 

1252. It is to be noted that the Act on labour solvency was promulgated by presidential decree, 
despite the fact that the President is not empowered to take such a measure under the 
Venezuelan Constitution. The decree should have been an act emanating from the National 
Assembly, with the latter empowering the President to that end. In this regard, the 
Venezuelan Confederation of Industrialists (CONINDUSTRIA), acting on behalf of its 
member organizations and companies, presented before the Constitutional Division of the 
Supreme Court of Justice, on 30 March 2006, a claim of invalidity on the grounds of the 
decree’s unconstitutional nature on account of, among other things, the fact that it was 
enacted without regard for the public participation procedures provided for under the law, 
thereby infringing the rule of law and violating the right to economic freedom, effective 
judicial protection and the principle of good faith in administrative procedures. 

Restrictions on access to  
international cooperation 

1253. On 14 June 2006, the National Assembly approved, on first discussion, the bill for the so-
called “Act on international cooperation”. This is a bill which threatens to repress, control, 
silence and prevent the independent activities of the country’s civil society. The 
organizations affected by the adoption of the Act would be those that receive contributions 
under the heading of international cooperation to enable them to operate, such as NGOs 
(which operate in the areas of human rights, environmental concerns, health issues, etc.), 
independent trade unions, employers’ organizations, etc. 

1254. The provisions set forth in the bill include the creation of the Fund for International 
Cooperation and Assistance, to be administered by a new executive organ dealing with 
international cooperation. Through this fund, the Government will receive and administer 
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resources derived from taxes and profits, as well as those derived from “legacies, 
donations, transfers and other resources which, under the heading of support for 
cooperation between countries, are received from other governments, international bodies, 
voluntary agencies and public and private institutions, whether domestic or foreign”. The 
Executive will be solely competent, without any oversight on the part of other government 
authorities or society, for defining the nature of the resources to be handled by the fund, 
and how they will be administered and distributed. 

1255. As such, the bill on international cooperation, on which the employers were not consulted, 
constitutes a clear violation of freedom of association as defined in ILO Convention No. 87 
and article 52 of the national Constitution, according to which “Everyone has the right to 
assemble for lawful purposes, in accordance with law. The State is obligated to facilitate 
the exercise of this right”. 

1256. Having regard to the foregoing, the adoption of this “Act on international cooperation”, as 
currently worded, could threaten the existence of specific employers’ and workers’ 
organizations.  

Harassment of employers’ leaders  

1257. The IOE regrets to note that the Government is continuing to pursue its hostile policy 
against the private sector, all the more so since President Hugo Chávez Frías won the 
presidential elections in December 2006. The official confrontation with the private sector 
is to be seen in the speeches made by Chávez, in which he scorns and seeks to discredit its 
leaders, in addition to threatening confiscations on alleged grounds of public benefit. 

1258. The weakening of the private sector and its leaders forms part of official government 
policy, which provides that: “those employers who are ready and willing to adopt the 
socialist agenda must comply with a series of undertakings in order to have access to state 
incentives. Those not prepared to do so will be banished from their commercial activities 
and will be dealt with by the State in accordance with the legislation in force (neither 
pleasantly nor cordially, and on anything but preferential terms)”.  

1259. The Government has now introduced a series of measures that have generated a state of 
uncertainty within the private sector, as follows: (a) violations of private property; 
(b) persecution of employers’ leaders; and (c) arbitrary fiscal management. 

Violations of private property  

1260. Adopted in 2001, the Land and Rural development Act opened the door to violations of 
private property, affecting the various associations representing the farming and livestock 
sector. Several governors favourable to the Government decided to issue decrees giving 
them control of areas of land claimed by them to be unworked or falling under the heading 
of latifundista. The initiative was supported by President Hugo Chávez, who launched the 
Zamora Mission and, on 10 January 2005, signed a decree on reorganization of the 
ownership and usage of agricultural lands. Thus began a series of proceedings against 
cattle ranches, farms and companies. While the Government argues that this is not a matter 
of expropriation but rather of the “recovery” by the State of lands whose alleged owners 
did not have title deeds, what is certain is that numerous employers’ leaders have been the 
victim of incursions, expropriation without fair compensation and confiscation of their 
lands. Such is the case of, among others, Mario José Oropeza, President of the Carora 
Cattle Breeding Association, and Luis Bernardo Meléndez, President of the National 
Association of Stockbreeders. For example, in July 2006, 13,730.2 hectares of land were 
invaded and 7,000 hectares of sugar cane plantations destroyed in the State of Yaracuy. In 
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December 2006, three sugar producers were kidnapped and six producers died after being 
attacked (see the executive report by FEDECAMARAS, Yaracuy, dated 4 July 2006). 

1261. In March 2007, the President of the Republic, Hugo Chávez, relaunched the “war against 
the latifundio (large estate)”, taking control of 330,796 hectares of land in the States of 
Apure, Aragua, Anzoátegui, Barinas, Guárico and Portuguesa (newspaper cutting 
attached). Chávez also announced that a further 13 ranches would be taken over in the 
coming weeks, “thereby bringing to 2.2 million the number of hectares recovered” 
(newspaper cutting attached). 

Persecution of employers’ leaders  

1262. As a result of having expressed criticism and rejection of the Government’s anti-business 
policy, numerous employers’ leaders have for three years been subjected to political, fiscal 
and legal harassment and have had their freedom of movement curtailed. The following 
employers are among those who are currently prohibited from leaving the country: 
Albis Muñoz, former President of FEDECAMARAS; Rocío Guijarro, executive director of 
CEDICE; Ignacio Salvatierra, director and former President of the Venezuelan Banking 
Association; Julio Brazón, former President of Consecomercio; Raul de Armas, former 
director of FEDECAMARAS; Federico Carmona, employer and director of the El Impulso 
newspaper; Nelson Mezerhane, former director of FEDECAMARAS; 
Felipe Brillembourg, President of the Venezuelan Sugar Producers Association (UPAVE); 
and Alberto Quirós Corradi, former President of El Nacional and President of the Santa 
Lucía reflection group. All of these employers’ leaders are without access to the facilities 
necessary to enable them to perform their duties, including the right to leave the country 
whenever their activities in the interests of those they represent require that they do so; nor 
are they able to move around freely without authorization from the authorities. 

1263. The IOE wishes to express its particular concern in regard to the legal situation of Carlos 
Fernández and Albis Muñoz, both former Presidents of FEDECAMARAS. As regards the 
legal situation of Mr Fernández, who is charged with civil rebellion and incitement to civil 
disobedience, he was initially subjected to house arrest, this having been revoked by the 
Supreme Court of Justice, which granted him full liberty. Subsequent to this decision, 
Mr Fernández left the country and the Office of the Public Prosecutor presented an amparo 
(constitutional claim) calling for the decision of the Supreme Court of Justice to be 
revoked, this having been granted. Mr Fernández currently has hanging over him the house 
arrest order for having participated in the strike call of December 2002. As the IOE 
informed the CFA in its communication of 19 May 2006, Mr Fernández remains outside 
the country, being unable to return to the Bolivarian Republic of Venezuela with any 
guarantees of due process. 

1264. As regards the legal situation of Ms Muñoz, former President of FEDECAMARAS, the 
Office of the Attorney-General summoned Ms Muñoz to hearings, in order to decide on 
extension of the preventative measures prohibiting her from leaving the country, on 
19 January, 15 February and 7 March 2007. On each occasion Ms Muñoz turned up at the 
appointed time, and on each occasion the hearing was postponed. On the most recent 
occasion, she was informed that the hearing was postponed until 15 March 2007. However, 
she has recently received a new notification to the effect that the date is now 10 April 
2007. On 17 January 2007, those defending Ms Muñoz presented a letter to Control Judge 
25 of the Criminal Judicial Circuit of the metropolitan area of Caracas, requesting, in 
accordance with the provisions of article 244 of the Code of Criminal Procedure, that the 
extension being requested by the Office of the Public Prosecutor be turned down and that 
the precautionary measure preventing Ms Muñoz from leaving the country without prior 
authorization be revoked on the grounds that the maximum period of validity (two years) 
for a precautionary measure had elapsed. 
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Misuse of authority in the area of fiscal management  

1265. The National Integrated Tax Administration Service (SENIAT) is generating panic among 
private companies through its punitive and interventionist actions, particularly by 
threatening exorbitant fines, the untimely closure of companies or the conducting of audits 
in those companies whose leaders have made statements against the Government’s 
policies. The independent employers’ sector sees in SENIAT a state entity that is being 
used by the Government as an instrument for instilling fear in Venezuelan employers. 

1266. The facts reported and the evidence attached to this extension of the complaint have been 
obtained despite the fact that the Venezuelan private sector, as represented by 
FEDECAMARAS, is in a state of fear. Many employers’ leaders have not expressed their 
case in public on account of the reprisals that the Government might take against them. 
The totalitarian plan, referred to as “twenty-first century socialism” by the Chávez 
Government, based as it is on intimidation, limits the public freedoms that allow for the 
defence of the individual and collective rights of employers. The ongoing harassment 
being experienced by Venezuela’s business sector is threatening the very existence of 
independent employers’ organizations, especially FEDECAMARAS. 

1267. In the light of all of the facts and events reported in this communication, the IOE requests 
the CFA to state its position in regard to the case, to call upon the Government of the 
Bolivarian Republic of Venezuela to cease engaging in those practices that violate freedom 
of association, and to recommend the adoption of all appropriate measures to put an end to 
the reported violations, such as to ensure compliance with those signed international 
conventions whose purpose it is to foster social dialogue, tripartite consultation and the 
unconditional defence of freedom of association. 

1268. In its communication dated 25 May 2007, the IOE alleges the following: 

Harassment of FEDECAMARAS by pro-government mobs: On 24 May 2007, with the 
indulgence of the Venezuelan authorities and passive presence of the metropolitan police, 
representatives of the Ezequiel Zamora National Campesino Front, the Simón Bolívar 
National Communal Front, the Alexis Vive Collective and the Coordinadora Simón Bolívar 
turned up at FEDECAMARAS headquarters in vans from the metropolitan mayor’s office and 
other official entities, as well as by public transport. They then proceeded to engage in acts of 
violence against FEDECAMARAS and its property (photos attached). The demonstrators 
covered the walls of the building in paint and scrawled messages attacking the organization 
and its leaders. They also used tremendous force in attempting to force open the doors and 
damaged the front of the building. Following half an hour of violence, and with the tacit 
support of the forces of law and order, they handed in a document renewing the official threat 
to the effect that “they will take the companies away from you, and if things continue as they 
are at present they will be obliged to engage in more decisive acts of force in which the 
language is bound to be not only that of words but rather of people power that has no time for 
prevarication or treachery”. 

Creation of parallel employers’ institutions fostered by the Government of Venezuela, 
which is maintaining its interventionist and obstructive attitude in an effort to weaken the 
independent employers’ institutions, such as FEDECAMARAS and its member federations, as 
reported in previous complaints. The IOE wishes to draw the attention of the Committee on 
Freedom of Association to two new examples of this interventionism and lack of 
independence on the part of the organizations fostered by the Government of Venezuela: (1) 
invitation to the official establishment of the Venezuela Confederation of Socialist 
Industrialists, in which it is specified that the ceremony will be presided over by the President 
of the Republic, Commander Hugo Chávez Frías (see attachment); and (2) the headquarters of 
EMPREVEN, the key entity within the new socialist employers’ framework, was for two 
years located in Avenida Lucerna (Central Park), where numerous State bodies are to be 
found. 
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1269. In the light of the foregoing, the IOE denounces a new attack on the freedom of association 
of employers in Venezuela, while at the same time calling for an immediate halt to the 
harassment of the private sector and its representative organizations, and for the 
sanctioning of those guilty of acts of violence against FEDECAMARAS or its 
representatives. 

D. New reply from the Government 

1270. By a communication dated 3 May 2007, the Government submits its observations 
concerning the allegations by FEDECAMARAS dated 31 March 2007. 

1271. In regard to the alleged intervention by the Government aimed at limiting the right of 
freedom of association, the Government draws attention to the Confederation of Socialist 
Industrialists, and gives its confirmation that there is no interference in the freedom that the 
various employers’ organizations can enjoy in regard to their freedom to associate, so they 
are hardly in a position to state that there is opportunism, favouritism or interference in 
regard to any confederation. The Government denies that the Confederation of United 
Socialist Employers of Venezuela (CESV) was set up under its patronage, and there are 
even fewer grounds for them to state that the intention is to switch consultations from any 
one to any other employers’ grouping, since this Government is neither in the habit of 
excluding nor – even less so – of showing favouritism. 

1272. As if that were not enough, article 52 of the Constitution of the Bolivarian Republic of 
Venezuela provides that: “Everyone has the right to assemble for lawful purposes, in 
accordance with law. The State is obligated to facilitate the exercise of this right”. It is 
clear from this quotation that the right of association is a fundamental human right that has 
been promoted by our Government and enshrined in the form of a constitutional provision. 
One is constantly struck by the fact that the complainants can find it within themselves to 
use this argument to claim that they are in the presence of an exclusive, discriminatory and 
excluding right that applies only to them, this in itself being contrary to the legislation in 
force, for which reason their claim should be rejected, as we indeed request. 

1273. As regards the alleged attack on freedom of expression, it is important to note that nowhere 
in the arguments put forward by the IOE and FEDECAMARAS does one find any 
evidence that those arguments are related to the provisions of the Articles of Convention 
No. 87, for which reason they do not form part of the subjects that the CFA, under its 
mandate, is called upon to examine with a view to expressing conclusions or 
recommendations. 

1274. As regards the alleged absence of bipartite and tripartite consultation and social dialogue, 
the Government points out that it has always acknowledged, and will continue to 
acknowledge, the role of all of the organizations that coexist within Venezuela, including 
FEDECAMARAS, without exclusions or favouritism as occurred in the recent past when 
employers’ organizations going back a long way in terms of their foundation, and highly 
representative of certain sectors of our social and economic life, did not participate. In 
January 2007, the Ministry of the People’s Power for Labour and Social Security, through 
the Department of International Relations and Liaison with the ILO, called 
FEDECAMARAS to a meeting that included all of the organizations representing 
employers, to facilitate an exchange of opinions and consultation between them. With this, 
the Government was and is complying with Convention No. 144 on tripartite consultation 
and was thus promoting the consultation process, with the aim of enabling the formation – 
in good time – of the Employers’ delegation that will be attending the 96th Session of the 
International Labour Conference to be held, as is customary, in June 2007 in Geneva. 
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1275. Further to the above, and in order to counteract the false assertions made by the IOE and 
FEDECAMARAS, it has to be pointed out that meetings have recently been held between 
the employers’ sector, workers and the Venezuelan Government, as represented by the 
Ministry for Light Industries and Trade through the Framework Agreement on Joint 
Responsibility for Industrial Transformation, with the result that 1,011 companies have 
been reactivated (since May 2005) to the benefit of 146,593 workers, with the amount of 
state financing having reached 1,273 million bolívars, of which 509 million were disbursed 
by the State in December 2006. Within this context, and in order once again to show that 
the Government believes in inclusive and productive dialogue, on 10 February of this year 
the labour regulation meeting of the construction sector was initiated, covering a total of 
some 800,000 workers. An active participant therein is the Chamber of Construction 
belonging to FEDECAMARAS, which fact in itself counteracts the complainants’ 
allegation.  

1276. As regards the setting of the minimum wage, article 172 of the Organic Labour Act 
provides that: “Without prejudice to the provisions of the preceding articles, the National 
Executive, in the event of disproportionate increases in the cost of living, having first heard 
the most representative employers’ and workers’ organizations, the National Economic 
Council and the Venezuelan Central Bank, shall be empowered to set mandatory minimum 
wage levels applicable on a general or restricted basis according to the categories of 
worker or geographic areas in question, having regard to the respective characteristics of 
the economic circumstances. Such wage-setting shall be effected by decree, in the manner 
and under the conditions laid down in articles 13 and 22 of this Act”. It is clear from this 
article that the Executive is able, after hearing the most representative employers’ and 
workers’ organizations, to set minimum wages, doing so by decree in the manner laid 
down in the same Organic Labour Act. This being the case, there is no evidence 
whatsoever to show that the Venezuelan Government, in decreeing minimum wages in the 
manner laid down in and permitted under the Act, is violating any provisions, and even 
less so the provisions of Convention No. 87, proof of which is to be seen in the 
consultations held on 24 April 2007 with FEDECAMARAS in regard to setting of the 
minimum wage (see corresponding attachment). 

1277. As regards the alleged absence of social dialogue, it is important to reiterate, point out and 
emphasize (as was pointed out in a communication dated 7 February 2007) that the 
dialogue has been becoming ever more varied and widespread, particularly in 2005 and 
2006, during which period the Government (national, regional and local) and 
FEDECAMARAS held countless meetings – as we have informed the ILO’s various 
supervisory bodies, including the Governing Body’s Committee on Freedom of 
Association – attended by the President of the Republic and Vice-President of the 
Republic, ministers and senior officials, to discuss a range of issues. In addition, over 50 
meetings were held during the same period with all of the social partners, without 
prejudice to other consultations carried out in writing or through surveys. 

1278. This social dialogue, which includes meetings of the regional and sectoral chambers with 
national, regional and local authorities, is linked to a sovereign and popular government 
policy, having together constituted key factors for economic growth over the past ten 
quarters through lower inflation, lower interest rates, the reduction of certain taxes (for 
example, on bank overdrafts), lower unemployment with the reuse of almost the entire 
installed industrial capacity and growth of formal employment, thanks to ongoing 
investment in health, education and vocational training, as well as in the transport 
infrastructure (highways, subway systems, railways, bridges, dams) and in social 
(including dwellings, hospitals, schools, colleges and labour inspectorates) and industrial 
infrastructure. 
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1279. However, in the Bolivarian Republic of Venezuela one also finds the conditions that 
enable such social dialogue: solid and independent employers’ and workers’ organizations 
with access to information and social dialogue, and the political will and commitment on 
the part of all social partners to engage in social dialogue in good faith.  

1280. In Venezuela there is clear and constant respect for labour rights, particularly freedom of 
association and voluntary collective bargaining – institutions which are growing in strength 
with institutional support. Finally, there is mutual respect and recognition among all of the 
social partners, who are now convinced of the need to broaden social dialogue and make it 
all-inclusive. Proof of the misrepresentation of the facts invoked in 2006 is to be seen in 
the approval of the Lopcymat regulations, achieved by consensus through broad and 
inclusive social dialogue, with the benefit of valuable comments from the ILO’s Standards 
Department, making it difficult for them to claim that Venezuela has not fostered social 
dialogue. 

1281. Regarding the allegations as to legal reforms and the adoption of new regulations without 
any consultation of the employers’ organizations, where they point to the Enabling Act, 
setting of the minimum wage and decree on labour solvency as a demonstration of this, the 
Government wishes to make the following statements: “The allegation relating to the 
Enabling Act is a total misrepresentation, since it is an open and well-known fact that in 
Venezuela a participative and protagonistic democracy is taking shape in which all of the 
sectors are constantly being consulted. We fail to understand how it is possible to attack 
this Enabling Act without being aware of its results; indeed, for us it could be the step that 
precedes a reform of the labour laws on which so much insistence has been placed (in the 
ILO) and by means of which we could resolve a number of situations such as those 
referred to in articles 95 and 293 of the Constitution of the Bolivarian Republic of 
Venezuela. Finally, in a spirit of cooperation, we shall be keeping the honourable members 
of the Committee informed in regard to any acts that come into being through the Enabling 
Act and which fall within the scope of Convention No. 87”. 

1282. In the same order of ideas, it is to be noted that the Minister for Labour and Social 
Security, José Ramón Rivero, a trade union leader from the Hierro area in the State of 
Bolívar, is a member of the Presidential Council for Constitutional Reform, as can be seen 
from Gaceta Oficial No. 38607 of 18 January 2007, a copy of which is attached hereto. 

1283. As regards the setting of the minimum wage, the IOE and FEDECAMARAS mistakenly 
state that the national Government has not complied with the procedure for setting of the 
minimum wage, and, even more seriously, that FEDECAMARAS was asked for its 
opinion only 24 hours before the setting and official publication of the wage, this being a 
falsification of the truth. By way of proof of that falsification, it is important to point out 
that the Government did indeed consult with the trade union associations that coexist 
within the Venezuelan State in regard to the setting of the minimum wage, evidence for 
which is to be found in communication No. 047, dated 24 April 2007, sent to the President 
of FEDECAMARAS, in which the following request, quoted literally, is made: “I am 
writing to you, in accordance with the provisions of Article 172 of the Organic Labour Act, 
with the formal request that you express an opinion in regard to the setting of the minimum 
wage. As you are aware, it is the responsibility of the National Executive to take a decision 
in this regard, taking into account, among other variables and indicators, the cost of the 
food basket. With this we will be giving effect to the right that is recognized in Article 91 
of the Constitution of the Bolivarian Republic of Venezuela …”. It is likewise important to 
point out that the assertion is false to the extent that, while the aforementioned 
communication was received on 24 April, there has as yet been no announcement of the 
minimum wage, this being evidence that the Government has not violated and will never 
violate any procedure or agreement. 
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1284. As regards the decree on labour solvency, the Government declares that labour solvency 
was implemented and began to operate within our labour legislation some 80 years ago, 
and is also to be found in the first Social Security Act promulgated in the 1940s, where it 
was made mandatory for both employers and workers to pay their social security 
contribution, something which the vast majority of unscrupulous employers had been 
failing to do. 

1285. With a view to putting an end to the culture of non-compliance with the Act that had arisen 
as a result of past ineffectiveness and decadence in the labour inspectorate function, a new 
labour solvency certificate recently entered into force, which prohibits the State from 
concluding contracts, allocating foreign currency, issuing import or export licences, or 
offering preferential loans from public institutions to any employers which do not comply 
with labour, union and social security rights. This measure was adopted after several 
months of social dialogue and its entry into force was postponed at the request of 
FEDECAMARAS, as can be seen from the attached correspondence in that regard, 
covering the period up to 1 May 2006. This is an expeditious and simple procedure that in 
no way undermines corporate management. On the contrary, it has enhanced the 
functioning of the Venezuelan State and the collection of social security contributions in 
the interests of better service provision and respect for human rights. Labour solvency has 
led to greater compliance with reinstatement orders issued by the labour administration and 
a significant increase in the collection of social security contributions resulting in constant 
improvements to the system. One social security institution alone increased its intake by 
32.5 per cent, with an additional amount of US$30.6 million in just one month for the 
benefit of workers. Far from constituting a form of control or harassment of employers, as 
they would have it believed, labour solvency provides an incentive to make corporate 
social responsibility a reality, an essential condition for the existence of the common good, 
one of the fundamental values of the ILO, which is why the present complaint must be 
declared unfounded. 

1286. As regards the alleged restrictions on the benefits of international cooperation, nowhere in 
the arguments put forward by the IOE does one find any evidence that they are related to 
the provisions of the Articles of Convention No. 87, for which reason they do not form part 
of the subjects that the CFA, under its mandate, is called upon to examine with a view to 
expressing conclusions or recommendations, these being matters which fall solely within 
the competence of the Venezuelan State, and particularly the Venezuelan legislature. 

1287. As regards the alleged harassment of employers’ leaders, the Government declares that in 
the Bolivarian Republic of Venezuela there is no harassment either of employers’ leaders 
or trade union leaders. The IOE and FEDECAMARAS allege that the Venezuelan 
Government has harassed the private sector, but fail to demonstrate the nature, as they see 
it, of that harassment, in regard to which they make three points which will be disproved 
below. 

1288. In relation to the alleged violations of private property, the Government points out that in 
Venezuela there is no confiscation of property; thus from the outset the employers’ claims 
constitute a falsification. In relation to the decree with the rank and force of the Act on 
land and agricultural development published in Gaceta Oficial No. 37323 of 13 November 
2001, it is important to be aware that the employers affiliated to FEDECAMARAS 
instituted appeals and requests for legal opinions that were duly decided upon by the 
Supreme Court of Justice, whose Constitutional Division stated the following: 

First: The constitutionality of Articles 82 and 84 of the decree with the rank and force of 
Act on Land and Agricultural Development published in Gaceta Oficial No. 37323 of 
13 November 2001. 
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Second: The full validity of the provisions contained in Articles 25, 40 and 43 of the 
decree with the rank and force of Act on Land and Agricultural Development, published in 
Gaceta Oficial No. 37323 of 13 November 2001 is understood and thus acknowledged in the 
terms set forth in this decision. 

Third: The unconstitutionality of Articles 89 and 90 of the decree with the rank and force 
of Act on Land and Agricultural Development, published in Gaceta Oficial No. 37323 of 
13 November 2001. 

1289. In the light of the foregoing, it is clear that the employers belonging to FEDECAMARAS 
exercised the remedies available to them under the law, and that the Constitutional 
Division of the Supreme Court of Justice ruled in their favour in declaring a number of 
articles to be unconstitutional, making it difficult for them to claim that the said decree-law 
constitutes a violation of private property. 

1290. Similarly, in regard to the alleged invasions of ranches and other violations, this complaint 
is totally without foundation, in the absence of any proof or supporting evidence. 
Institutions and the public at large are fully aware that Venezuela is a constitutional State 
in which the rule of law prevails, and that whenever any infringement or violation of the 
law occurs the facts must therefore be brought before the competent authorities in the form 
of an official complaint backed up by the corresponding evidence proving that the events 
described, in this case by the complainants in their complaint, actually took place. The 
least they could have done would have been to attach to the complaints they made before 
the administrative and judicial organs of the Venezuelan State the amended complaint 
submitted to the CFA. We therefore deplore the fact that there was no firm substantiation 
of the arguments put forward by the FEDECAMARAS employers, and we would request 
the honourable Committee to judge this case on its merits and reject it for the reasons set 
forth above. 

1291. In regard to the alleged persecution of employers’ leaders, the Government states, with 
respect to this “already well-worn” allegation on the part of the IOE and 
FEDECAMARAS, that Mr Carlos Fernández remains an expatriate. It is to be noted that it 
was this gentleman himself who decided to leave the country following his release by a 
court of appeal, subsequent to his having been charged by the Office of the Public 
Prosecutor (Sixth Prosecuting Attorney) with the crimes of criminal damage, conspiracy 
and sabotage during the “illegal” oil strike that took place between December 2002 and 
2003. 

1292. That indictment and bringing to trial was not initiated by the Executive but by an 
independent and totally autonomous authority, namely the Citizen Power, through the 
Office of the Public Prosecutor, in view of the fact that the acts committed by Mr Carlos 
Fernández, in his capacity as President of FEDECAMARAS, caused incalculable and 
immeasurable damage both to the population, with the violation of basic human rights, and 
to the oil industry, with a huge increase in unemployment, inflation, the flight of foreign 
currency and a major economic slowdown. 

1293. It has to be said, moreover, that the provisions of Convention No. 87 neither authorize nor 
legitimize actions taken against the legal order, but rather require the representatives of the 
social partners or labour actors to respect the basic rules of civic and democratic 
coexistence. In its Article 7.1, Convention No. 87 states: “In exercising the rights provided 
for in this Convention workers and employers and their respective organizations, like other 
persons or organized collectivities, shall respect the law of the land”. 

1294. The Government and the public at large were victims of the irresponsible behaviour on the 
part of Mr Carlos Fernández and his FEDECAMARAS associates at that time. This 
gentleman overstepped the mark during the oil strike and committed the abovementioned 



GB.300/10

 

GB300-10-2007-11-0115-1-En.doc 353 

crimes (far removed from the exercise of his trade union activity) with which he was 
charged by the Office of the Public Prosecutor and which have been brought before the 
seat of the judiciary. He fled the country without facing justice, despite having obtained 
favourable rulings, with several of the charges originally formulated having been 
dismissed by the judges dealing with the case. The Criminal Division of the Supreme 
Court of Justice cancelled the ruling pronounced by the Court of Appeal. The 
Constitutional Division of the Supreme Court of Justice handed down a decision ordering 
his definitive arrest, by which time Mr Fernández was outside the country, being now a 
fugitive from justice 

1295. As regards the allegations concerning the legal situation of Ms Albis Muñoz, former 
President of FEDECAMARAS, the Government reiterates that in the Bolivarian Republic 
of Venezuela there is a clear and obvious division in the public authorities, for which 
reason citizen Muñoz is unable to criticize or blame the Government for the situation in 
which she finds herself vis-à-vis the Office of the Public Prosecutor. 

1296. As regards the alleged misuse of authority in the area of fiscal management, there is no 
evidence that the allegations are related to the provisions of the Articles of Convention 
No. 87, for which reason they do not form part of the subjects that the CFA, under its 
mandate, is called upon to examine with a view to expressing conclusions or 
recommendations, these being matters which fall solely within the policy-making and 
procedural competence of the Venezuelan State. 

1297. On the basis of all of the foregoing arguments, the Government rejects each and every one 
of the complainants’ assertions inasmuch as the arguments they put forward contain 
nothing whatsoever to prove any non-fulfilment or violation by the Bolivarian Republic of 
Venezuela of Convention No. 87, the Committee being requested to draw the same 
conclusion. 

1298. To conclude, the Government considers it important to point out that both the IOE and 
FEDECAMARAS are making baseless and unsubstantiated accusations, and that the CFA 
should therefore conduct a review to determine whether such accusations meet the 
specified criteria, and whether they are of a content and quality that enables determination 
of whether or not a State (in this case the Venezuelan State) is failing to comply with the 
Convention referred to in the information submitted by the IOE and FEDECAMARAS. 

1299. In its communication of 14 September 2007, the Government declares, in regard to the 
allegations of harassment of FEDECAMARAS by pro-government mobs, that in the 
Bolivarian Republic of Venezuela there is no harassment either of employers’ leaders or 
trade union leaders. The IOE and FEDECAMARAS allege that the Venezuelan 
Government has harassed the private sector, but fail to demonstrate the nature, as they see 
it, of that harassment. The attack carried out on the FEDECAMARAS premises has 
nothing to do with any action undertaken by the Government. This accusation is therefore 
totally groundless, and there is no evidence to prove or substantiate the linkage of which 
the complainants claim to have evidence. 

1300. Institutions and the public at large are fully aware that the Bolivarian Republic of 
Venezuela is a constitutional State in which the rule of law prevails, and that whenever any 
infringement or violation of the law occurs the facts must therefore be brought before the 
competent authorities in the form of an official complaint backed up by the corresponding 
evidence proving that the events described, in this case by the complainants in their 
complaint, actually took place. The least they could have done would have been to attach 
to the complaints they made before the administrative and judicial organs of the 
Venezuelan State the amended complaint submitted to the CFA. The Government 
therefore deplores the fact that there was no firm substantiation of the arguments put 
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forward by the FEDECAMARAS employers, and requests the honourable Committee to 
judge this case on its merits and reject it for the reasons set forth above. 

1301. As regards the allegation concerning the establishment of parallel employers’ institutions 
fostered by the Government, such as the Confederation of Socialist Employers, the 
Government confirms that it does not interfere in the freedom that the various employers’ 
organizations can enjoy in regard to their freedom to associate, so they are hardly in a 
position to state that there is opportunism, favouritism or interference in regard to any 
confederation. The Government denies that the CESV was set up under its patronage, and 
there are even fewer grounds for them to state that the intention is to switch consultations 
from any one to any other employers’ grouping, since this Government is neither in the 
habit of excluding nor – even less so – of showing favouritism. As if that were not enough, 
article 52 of the Constitution of the Bolivarian Republic of Venezuela provides that: 
“Everyone has the right to assemble for lawful purposes, in accordance with the law. The 
State is obligated to facilitate the exercise of this right”. It is clear from this quotation that 
the right of association is a fundamental human right that has been promoted by our 
Government and enshrined in the form of a constitutional provision. 

1302. As regards the convocation to the swearing-in and official inauguration of the 
Confederation of Socialist Employers of Venezuela, a copy of which is annexed to the 
document containing the new allegations, this was an event to which, as is quite rightly 
stated, the President of the Bolivarian Republic of Venezuela was invited, this being fully 
in accordance with the aim of maintaining good relations with a sector that contributes to 
the diversification of employment, industrial restructuring and modernization of the 
business sector in Venezuela. In the same way, it is quite normal to see senior officials 
from the administration participating in acts or events hosted by private sector 
organizations, without this implying any form of intervention by the Government in their 
activities or, even less so, any favouritism to the detriment of the freedom of association 
that stems from ratification of international conventions such as Convention No. 87 and 
which, moreover, is enshrined in our Constitution. 

1303. Proof of this is to be seen in, among other examples, the many meetings that have taken 
place between the President of the Foreign Exchange Administration Commission 
(CADIVI), Mr Manuel Barroso, and representatives of various productive sectors requiring 
currency; and, more recently, in the meeting held between the National Customs and Tax 
Superintendent, Mr José Gregorio Vielma Mora, and the most senior officials of 
FEDECAMARAS – a meeting that was described by its current President, Mr José Manuel 
González, as an excellent technical meeting which “… opened up the dialogue, thereby 
demonstrating that only by this means is it possible to resolve the country’s problems”. 

1304. The Government rejects each and every one of the assertions made by the IOE and 
FEDECAMARAS inasmuch as the arguments put forward by those entities contain 
nothing whatsoever to prove any non-fulfilment or violation by the Bolivarian Republic of 
Venezuela of Convention No. 87, the Committee being requested to draw the same 
conclusion. To conclude, the Government reiterates that both the IOE and 
FEDECAMARAS are making baseless and insufficiently substantiated accusations. 

E. The Committee’s conclusions 

1305. The Committee notes that the issues that remained pending at the time the case was last 
examined include: (1) deficiencies in the social dialogue and the bipartite and tripartite 
consultations that are held with FEDECAMARAS, as well as the failure to convene the 
National Tripartite Commission as provided for in the Labour Code; and (2) the arrest 
order issued for Mr Carlos Fernández, former President of FEDECAMARAS, for the 
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legitimate exercise of activities in the defence of the interests of employers’ organizations 
and their affiliates. 

1306. The Committee also notes the new allegations made by the IOE, dated 19 May 2006, 
31 March and 25 May 2007, concerning: 

– the establishment of the Confederation of United Socialist Entrepreneurs of 
Venezuela (CESU), with the support of the Government and other organizations 
linked to the regime, which support the Government’s political agenda and the 
consolidation of “Socialism of the twenty-first century”; the establishment of social 
production enterprises which enjoy privileges granted by the State or by public 
enterprises, which has destabilized certain sectors of entrepreneurial activity; the 
announcement of the presence of the President of the Republic at the official 
inauguration ceremony of the CESU (at that organization’s invitation), and the 
appointment of the President of the Republic as honorary president of Employers for 
Venezuela (EMPREVEN) in recognition of support provided (EMPREVEN is the 
main organization within the CESU); 

– the withdrawal of the licence of Canal 2, Radio Caracas Televisión (RCTV), one of 
the two remaining private and independent television channels, as well as constant 
threats by the Government aimed at two other channels which have had to change 
their editorial line; 

– a complete lack of genuine social dialogue and tripartite consultations, with 
consultations being held as a mere formality, without any intention of taking into 
account the opinions of independent social actors (this is the case with regard to 
minimum wages, the labour solvency decree and the “Enabling Act”, authorizing the 
President of the Republic to issue decrees with rank of laws in various fields, 
including economic, social, financial and territorial matters, without consultation or 
social dialogue, for a period of 18 months); 

– the paralysis and closure of enterprises as a consequence of the application of the 
Labour Solvency Act, issued through a presidential decree. In practice, membership 
of FEDECAMARAS is an obstacle with regard to obtaining labour solvency; 

– draft law on international cooperation (approved in first reading by the National 
Assembly), in light of which the Government receives and administers, through the 
Fund for International Cooperation and Assistance, resources originating from 
bequests, donations and other resources destined to support cooperation between 
countries that may be received from public, private, domestic or foreign institutions; 

– the harassment of employers’ leaders through hostile speeches given by the President 
of the Republic, in which the employers’ leaders are discredited and treated with 
contempt and which contain threats regarding the confiscation of property for 
reasons of supposed social interest; the violation of the private property of several 
business leaders in the agricultural and livestock sector involving invasions, the 
confiscation of land or expropriation without fair compensation in light of 
administrative rulings or procedures; 

– the illegal maintenance of preventative measures regarding the exit from the country 
of Ms Albis Muñoz, former President of FEDECAMARAS; the persecution of other 
employer officials (eight are referred to by name); 

– an arbitrary approach on the part of the authorities with regard to fiscal policy, 
negatively affecting enterprises whose heads have spoken out against the 
Government’s policies and intimidation of Venezuelan entrepreneurs, in particular 
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threats of exorbitant fines, the untimely closure of enterprises or the carrying out of 
inspections; 

– the violent invasion of FEDECAMARAS headquarters by pro-government mobs, who 
daubed graffiti on FEDECAMARAS property, as well as causing damage and making 
threats, and; 

– the non-independent employers’ organization EMPREVEN was for two years located 
in an area where numerous public bodies are to be found. 

1307. The Committee notes the Government’s general statements to the effect that the 
complainant organizations’ complaints have no basis and lack sufficient grounds (vague 
allegations, failure to present the denunciations made to the ILO to the national 
authorities or lack of evidence) and that the Committee does not have competence with 
regard to certain allegations, i.e. those concerning economic, monetary and foreign 
exchange policies which discriminate against enterprises close to FEDECAMARAS; those 
allegations regarding arbitrariness in fiscal policy, negatively affecting enterprises whose 
heads have criticized the Government’s policies (involving threats of exorbitant fines, the 
untimely closure of enterprises or the carrying out of inspections); those concerning 
international cooperation funds (according to the allegations, the Government receives 
and administers, through a fund, donations and other resources destined to support 
cooperation from public, private, domestic or foreign institutions), and those allegations 
concerning attempts to limit freedom of expression. The Committee wishes to recall that 
the present complaint has been examined on various occasions over the last few years and 
that it has given rise to conclusions which refer to violations of the rights of employers’ 
organizations, and that there were thus grounds for the allegations examined; it also states 
that the new allegations made by the complainant organizations suggest there is a climate 
of intimidation and serious unease among the organizations belonging to FEDECAMARAS 
(the most representative national employers’ organization) and that these allegations are 
sufficiently precise for the Government to undertake investigations and if needs be directly 
to request information from FEDECAMARAS. The Committee therefore regrets that in its 
response the Government did not take a more constructive approach, even denying that the 
Committee had competence with regard to certain allegations, as well as ignoring the 
recommendations made by the Committee when it last examined the case, at which time it 
offered for the second time the technical assistance of the ILO to establish a system of 
labour relations based on the principles of the ILO Constitution and its fundamental 
Conventions, so that social dialogue could be consolidated and placed on a permanent 
footing. The Committee also requested that, as a first step, the National Tripartite 
Committee (as provided for in the Labour Code) be reconvened. The Committee reiterates 
these recommendations and suggests establishing a national, high-level joint committee in 
Venezuela with the assistance of the ILO, to examine each and every one of the allegations 
presented to the CFA in order to resolve problems through direct dialogue. 

1308. With regard to allegations concerning (1) economic, monetary and foreign exchange 
policies which the Government considers are not within the competence of the Committee, 
and on which the complainants allege their use for discriminatory purposes; (2) the other 
allegations that the Government also considers as falling outside the competence of the 
Committee the arbitrary approach with regard to fiscal policy, negatively affecting 
enterprises whose heads have criticized the Government’s policies; limitations regarding 
international cooperation funds; and allegations concerning attempts to limit freedom of 
expression), the Committee reminds the Government that these matters are related to 
Conventions Nos 87 and 98 as all economic, social or foreign exchange policies that affect 
the interests of employers should be the subject of consultations with employers’ 
organizations, and any concrete decision made by the authorities concerning these matters 
could be based on the intent to discriminate against specific employers belonging to a 
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determined organization; furthermore, the Committee emphasizes that the rights of 
employers’ and workers’ organizations can only be exercised within the framework of a 
system that guarantees the effective respect of the other fundamental human rights; and 
that measures taken against the media used by employers’ organizations or which are 
more or less in tune with the employers’ socio-economic stance can impede the means 
through which employers’ organizations exercise their freedom of expression. The 
Committee therefore requests the Government to respond in detail to the allegations 
concerning the issues mentioned. 

1309. More specifically, with regard to the allegations concerning the draft law which would 
involve limitations concerning international cooperation funds (state intervention 
regarding donations and cooperation resources and assistance received by the 
organizations of employers from public or private institutions), the Government states that 
these allegations are not related to Convention No. 87, because, in its opinion, policies 
and developments affecting this issue are the exclusive competence of the State. The 
Committee recalls that any assistance or support that an international trade union 
organization might provide in setting up, defending or developing national trade union 
organizations is a legitimate trade union activity, even when the trade union tendency does 
not correspond to the tendency or tendencies within the country; furthermore, trade unions 
should not be required to obtain prior authorization to receive international financial 
assistance in their trade union activities [see Digest of decisions and principles of the 
Freedom of Association Committee, fifth (revised) edition, 2006, paras 739 and 743]. The 
Committee requests the Government to guarantee that these principles are respected when 
the draft law is being elaborated and that the State will not intervene in the matter of 
donations and resources received by employers’ and workers’ organizations at the 
national or international level. The Committee requests the Government to keep it 
informed in this regard. 

1310. As to certain alleged restrictions to fundamental rights (the withdrawal of Canal 2, Radio 
Caracas Televisión’s (RCTV) licence and Government threats that have led two channels 
to change their editorial line), the Committee does not share the view that these allegations 
do not fall within its mandate. The Committee emphasizes the close link between the rights 
of employers’ organizations and the exercise of fundamental rights in practice, including 
freedom of expression. The Committee recalls that in a case in which the major 
communications media had been closed down for months, the Committee emphasized that 
the right of workers’ and employers’ organizations to express their views in the press or 
through other media is one of the essential elements of freedom of association; 
consequently the authorities should refrain from unduly impeding its lawful exercise [see 
Digest, op. cit., para. 159] and should fully guarantee freedom of expression in general 
and in particular that of employers’ organizations. The Committee requests the 
Government to guarantee that this principle is respected in particular with regard to the 
communications media used by FEDECAMARAS. The Committee also requests the 
Government to refrain from all interference in the editorial line of independent 
communication media, including the use of economic or legal sanctions, and to guarantee 
through the existence of independent means of expression, the free flow of ideas, essential 
to the life and well-being of employers’ and workers’ organizations. 

1311. The Committee observes that the complainants allege that there is a complete lack of 
genuine social dialogue and tripartite consultations, with consultations being held as a 
mere formality, without any intention of taking into account the opinions of independent 
social actors (this is the case with regard to minimum wages, the labour solvency decree 
and the “Enabling Act”, authorizing the President of the Republic to issue decrees with 
rank of laws in various fields, including economic, social, financial and territorial matters, 
without consultation or social dialogue, for a period of 18 months); 
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1312. The Committee notes the Government’s statements to the effect that dialogue has grown 
increasingly diverse and far-reaching, especially in 2005 and 2006. During this period the 
national, regional and local governments and FEDECAMARAS held many meetings, with 
the participation of the President and Vice-President of the Bolivarian Republic of 
Venezuela, ministers and high-level officials, covering a variety of subjects. Similarly, over 
the same period, over 50 meetings were held with the social partners, not to mention other 
consultations in writing or through inquiries. The social dialogue includes regional and 
sectoral chambers. The Government has always recognized, and shall continue to 
recognize, the role of FEDECAMARAS and the other employers’ organizations, without 
exclusion or exception. On 25 and 29 January 2007, through the Directorate of Foreign 
Affairs and Relations with the ILO, the Ministry of Labour and Social Security invited 
FEDECAMARAS to a meeting involving all representative employers’ organizations for an 
exchange of views and consultations in order that the Employers’ delegation could be 
formed in time for the 96th Session of the International Labour Conference in June 2007. 
Social dialogue, which includes meetings of regional and sectoral chambers with national, 
regional and local authorities, is closely linked to a sovereign and popular government 
policy, composed of elements essential to the economic growth that has been achieved over 
the last ten financial quarters, and to the reduction of inflation. The Government refers to 
the Organic Act on Prevention, Working Conditions and the Working Environment 
(Lopcymat), agreed upon through social dialogue, as well as to the Framework Agreement 
on Joint Responsibility concerning industrial restructuring which made it possible to 
revive 1,011 enterprises. A labour standards meeting for the FEDECAMARAS-affiliated 
construction sector was held in February 2007. Furthermore, on 24 April 2007 
consultations were held with FEDECAMARAS concerning the setting of minimum wages 
and it is not true that a deadline of only 24 hours was set (no announcement has yet been 
made regarding the increase). The Committee notes that the Government has sent, in 
annexes, the minutes of numerous meetings held between enterprises or chambers of 
commerce and the currency administration commission (CADIVI) in order to examine the 
enterprises’ concrete problems. Similarly, according to the Government, the conditions 
necessary for this social dialogue exist: there are solid, independent organizations of 
workers and of employers, which have access to information and social dialogue. All the 
social partners have the political will and are willing to make the commitment necessary in 
order to participate in social dialogue in good faith. The social partners recognize and 
respect one another, and are all now convinced of the need to widen social dialogue in an 
inclusive manner. Furthermore, the Government has stated that it does not understand 
how anyone could attack the Enabling Act without knowing what its outcome will be, given 
that it could provide the solution to certain questions raised by the ILO. 

1313. Notwithstanding the information provided by the Government demonstrating that social 
dialogue exists and that it has even borne fruit, the Committee is of the opinion that the 
allegations also show that this dialogue remains unsatisfactory and that, in the view of the 
IOE and FEDECAMARAS, the consultations are in general pure formalities, take place 
with organizations unilaterally chosen by the Government and that not enough is being 
done to find shared solutions. Furthermore, the number of meetings mentioned by the 
Government with FEDECAMARAS organizations does not in itself demonstrate that there 
is adequate support for social dialogue, given that FEDECAMARAS is composed of a high 
number of regional and sectoral chambers. The Committee has emphasized the importance 
that should be attached to full and frank consultation taking place on any questions or 
proposed legislation affecting trade union rights and that it is essential that the 
introduction of draft legislation affecting collective bargaining or conditions of 
employment should be preceded by full and detailed consultations with the appropriate 
organizations of workers and employers [see Digest, op. cit., paras 1074–1075]. The 
Committee requests the Government to keep it informed with regard to any bipartite and 
tripartite consultations with FEDECAMARAS and any negotiations or agreements with 
this central organization or its regional structures and to transmit the corresponding texts. 
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The Committee also requests the Government to ensure that any legislation adopted 
concerning labour, social and economic issues, within the framework of the Enabling Act, 
is subject to real, in-depth consultations with the independent and most representative 
employers’ and workers’ organizations, while attempting, as far as possible, to find shared 
solutions. 

1314. The Committee observes that, according to the allegations, the paralysis and closure of 
enterprises arose as a consequence of the application of the Labour Solvency Act, issued 
through a presidential decree and, in practice, membership of FEDECAMARAS is an 
obstacle with regard to obtaining labour solvency. The Committee notes the Government’s 
statements to the effect that: (1) a new labour solvency certificate recently entered into 
force, which prohibits the State from concluding contracts, allocating foreign currency, 
issuing import or export licences, or offering preferential loans from public institutions to 
employers which do not comply with labour, union and social security rights. This measure 
was adopted after several months of social dialogue, and its entry into force was 
postponed until 1 May 2006 at the request of the employers of FEDECAMARAS (a 
communication is attached on this subject); (2) this is an expeditious procedure, that in no 
way undermines corporate management. Labour solvency has led to greater compliance 
with reinstatement orders issued by the labour administration and an increase in the 
collection of social security contributions, resulting in constant improvements to the 
system; (3) far from constituting a form of control or “harassment” of employers, labour 
solvency provides an incentive to make corporate social responsibility a reality, an 
essential condition for the existence of the common good, one of the fundamental values of 
the ILO. The Government requests the IOE to inform it of the number of enterprises closed 
under any circumstances, the number of workers who lost their jobs and any reliable and 
trustworthy statistical studies it might have at its disposal. 

1315. The Committee requests the IOE to provide this information. However, the Committee is of 
the opinion that, within the context of current relations between FEDECAMARAS and the 
Government, one cannot exclude that the granting of labour solvency to enterprises may 
not be carried out solely on the basis of technical criteria and requests the Government to 
examine directly with FEDECAMARAS, mechanisms ensuring that “labour solvency” 
certification is granted in an impartial manner. The Committee also requests the 
Government to transmit the outcome of the claim made by CONINDUSTRIA that the 
Labour Solvency Act is unconstitutional. 

1316. As to the allegations of discrimination against FEDECAMARAS and its affiliate 
organizations, including the establishment or promotion of organizations or enterprises 
close to the Government such as, according to the allegations, the CESU or EMPREVEN, 
the Committee notes the Government’s statements to the effect that the establishment of the 
CESU is an example of the exercise of freedom of association, denying that it was created 
under the auspices of the Government; it would be discriminatory to single out the CESU. 
Given the contradiction between the allegations (which have however revealed that the 
presence of the President of the Republic at the inauguration ceremony was announced in 
recognition for the support he provided) and the Government’s response (stating that the 
President’s attendance is aimed at maintaining good relations with the sector and is not a 
matter of favouritism), the Committee requests the IOE to provide any information 
regarding favourable treatment of the CESU by the authorities. The Committee recalls that 
by according favourable or unfavourable treatment to a given organization as compared 
with others, a government may be able to influence the choice of workers as to the 
organization which they intend to join. In addition, a government which deliberately acts 
in this manner violates the principle laid down in Convention No. 87 that the public 
authorities shall refrain from any interference which would restrict the rights provided for 
in the Convention or impede their lawful exercise; more indirectly, it would also violate 
the principle that the law of the land shall not be such as to impair, nor shall it be so 
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applied as to impair, the guarantees provided for in the Convention. It would seem 
desirable that, if a government wishes to make certain facilities available to trade union 
organizations, these organizations should enjoy equal treatment in this respect [see Digest, 
op. cit., para. 340]. The Committee emphasizes the importance of ensuring that the 
Government adopts a neutral attitude when dealing with all employers’ and workers’ 
organizations and requests the Government to respect the principles referred to above. 

1317. As to the allegations made by the IOE regarding social production enterprises, with 
privileges bestowed upon them by the State or by public enterprises, the Committee notes 
the Government’s statement that such accusations are inconceivable and that with their 
restrictive and, even worse, exclusive vision of the right to unionize, the employers of 
FEDECAMARAS and the IOE continue to astound with their exclusionary and 
discriminatory approach. According to the Government, it is common knowledge that 
social production enterprises are part of the policy aimed at overcoming poverty and 
democratizing property and wealth, as well as serving as a social mechanism for the 
empowerment of the population in order to overcome poverty and marginalization. As to 
the employers’ institutions in the country, this matter is related to compliance with 
Article 3(2) of ILO Convention No. 87, referred to by the IOE. The State cannot limit this 
right. These institutions were established by legitimate means, as was FEDECAMARAS, 
and do not receive any special treatment. The Committee invites the IOE to provide new 
information and clarification on this allegation, and requests the Government to ensure a 
neutral attitude in treatment of and relations with all employers’ organizations and their 
members. 

1318. As to the allegation concerning the illegal maintenance of preventative measures 
regarding the exit from the country of Ms Albis Muñoz, former President of 
FEDECAMARAS, and the blocking of access to her credit card, the Committee notes the 
Government’s statements regarding Ms Albis Muñoz and in particular that: (1) it has 
always done everything that it could in order to facilitate the due participation of the 
representatives of all the organizations in ILO events; (2) in the Bolivarian Republic of 
Venezuela, there is a clear separation of public powers; (3) the Government regrets that 
the instructions that were supposed to be issued by the Judicial Power in time for the 16th 
American Regional Meeting (Brasilia, 2–5 May 2006) were not received within a 
reasonable time period by the relevant authorities (emigration) and that the alleged 
absence occurred. However, the Government recalls to the Committee that immediately 
afterwards, Ms Muñoz attended the 95th Session of the International Labour Conference in 
Geneva in June 2006, and that the Government has an interest in, and encourages the 
participation of, all the social partners in both regional and international events and, 
therefore, categorically rejects the arguments put forward by the IOE regarding supposed 
government harassment; (4) Ms Albis Muñoz is now involved in legal proceedings, and in 
the light of the separation of powers, the Government cannot be held responsible for this 
person’s involvement with the Public Prosecutor’s Office.  

1319. The Committee observes, nevertheless, that according to the allegations, Ms Albis Muñoz 
was not permitted to attend an ILO regional seminar in Panama in February 2006, despite 
being legally authorized to do so. In addition, it is alleged that the ban on leaving the 
country without legal authorization is a preventative measure that should have already 
expired, since such measures cannot last for more than two years. With regard to the 
restrictions on the freedom of movement of Mr Carlos Fernández, former President of 
FEDECAMARAS, currently in exile by virtue of a warrant for his arrest and charging as a 
result of his activities as an employers’ leader, the Committee notes with regret that the 
Government reiterates its previous statements (according to which, he overstepped the 
mark with his actions during an oil stoppage and committed offences) and has not 
implemented the Committee’s recommendations made the last time this case was 
examined. The Committee draws attention to the importance that it attaches to the 
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principle set out in the Universal Declaration of Human Rights that everyone has the right 
to leave any country, including his own, and to return to his country [see Digest, op. cit., 
para. 122], particularly when participation in the activities of organizations of employers 
or workers abroad is involved. The Committee requests the Government to ensure the 
freedom of movement of the leaders, Ms Albis Muñoz and Mr Carlos Fernández, and to 
take the necessary steps to annul the judicial proceedings and arrest order against Mr 
Carlos Fernández so that he may return to the country without risk of reprisals. The 
Committee requests the Government to send information on the eight employers’ leaders 
mentioned by name by the IOE whose freedom of movement is restricted, according to the 
allegations. 

1320. As to the allegations of: violations of the private property of several employers’ leaders in 
the agricultural and livestock sector; victims of invasions; the confiscation of land or 
expropriation without fair compensation, frequently in spite of rulings made by the judicial 
authorities regarding the restitution of lands to their owners, the Government states that 
no property has been confiscated and that the complainant organizations distort the truth. 
It further indicates that the Constitutional Chamber found that two articles of the Land and 
Rural Development Act were unconstitutional on the basis of proceedings brought by 
employers affiliated to FEDECAMARAS. As to alleged invasions of farms and other 
abuses, the Government states that the complainant organizations have not submitted any 
complaints to the authorities, nor have they provided any evidence. The Committee recalls 
that the submission of complaints in the framework of its procedure does not require the 
prior use of domestic remedies and requests the Government to respond precisely to the 
specific allegations made by the IOE, including those relating to the measures taken 
against employers’ leaders, Mr Mario José Oropeza and Mr Luis Bernardo Meléndez, and 
the serious allegations regarding the abduction of three sugar producers in 2006 and the 
death of six producers following an assault. 

1321. As to the alleged harassment of employers’ leaders through hostile speeches given by the 
President of the Republic in which he makes damaging remarks and disparages 
employers’ leaders, threatening to confiscate their property on supposed grounds of social 
interest, the Committee requests the Government to provide its observations in this regard 
without delay. 

1322. In addition, as to the serious allegations made by the IOE dated 25 May 2007 that a 
pro-governmental mob forced its way into the head office of FEDECAMARAS, daubing 
graffiti, damaging property and making threats, the Committee notes that the Government 
points out that the attack suffered by FEDECAMARAS bears no relation to any action 
taken by the Government, that the complainant organizations fail to provide any evidence 
of links to the Government and that they have not submitted any complaints to the 
competent authorities. The Committee regrets that despite these serious acts of violence 
and even after a complaint was submitted, the Government has not ordered an 
investigation into the allegations. The Committee stresses the Government’s obligation to 
ensure that employers’ organizations can exercise their rights in an environment free of 
fear, intimidation and violence and urges the Government to undertake without further 
delay an investigation with a view to identifying the guilty parties and to instituting legal 
proceedings so that they can be duly prosecuted and punished and thereby prevent the 
repetition of these offences. The Committee requests the Government to ensure the security 
of both the FEDECAMARAS head office and its leaders from now on and to inform the 
Committee on the outcome of the investigations without further delay. 

1323. Overall, taking into account the seriousness of these and other allegations regarding the 
climate of intimidation surrounding leaders of employers’ organizations and their 
members, the Committee emphasizes that freedom of association can only be exercised in 
conditions in which fundamental rights are fully respected and guaranteed, and that the 
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rights of workers’ and employers’ organizations can only be exercised in a climate that is 
free from violence, pressure or threats of any kind against the leaders and members of 
these organizations, and that it is for governments to ensure that this principle is respected 
[see Digest, op. cit., paras 33 and 34]. 

1324. Finally, the Committee requests the Government to transmit its observations in respect of 
the allegations of the IOE dated 11 October 2007. 

The Committee’s recommendations 

1325. In the light of its foregoing interim conclusions, the Committee invites the 
Governing Body to approve the following recommendations: 

(a) Overall, taking into account the seriousness of the allegations that show a 
climate of intimidation surrounding leaders of employers’ organizations and 
their members, the Committee stresses its concern and emphasizes that 
freedom of association can only be exercised in conditions in which 
fundamental rights are fully respected and guaranteed, and that the rights of 
workers’ and employers’ organizations can only be exercised in a climate 
that is free from violence, pressure or threats of any kind against the leaders 
and members of these organizations, and that it is for governments to ensure 
that this principle is respected. 

(b) The Committee regrets the fact that the Government has ignored the 
recommendations made by the Committee at the last examination of the 
case, at which time it offered for the second time the technical assistance of 
the ILO to establish a system of labour relations based on the principles of 
the ILO Constitution and its fundamental Conventions, so that social 
dialogue could be consolidated and placed on a permanent footing. The 
Committee also requested that, as a first step, the National Tripartite 
Committee (as provided for in the Labour Code) be reconvened. The 
Committee reiterates these recommendations and suggests establishing a 
national, high-level joint committee in Venezuela with the assistance of the 
ILO, to examine each and every one of the allegations presented to the CFA 
in order to resolve problems through direct dialogue. 

(c) As to the allegations concerning deficiencies in social dialogue, the 
Committee has emphasized the importance that should be attached to full 
and frank consultation taking place on any questions or proposed legislation 
affecting trade union rights and that it is essential that the introduction of 
draft legislation affecting collective bargaining or conditions of employment 
should be preceded by full and detailed consultations with the appropriate 
independent and most representative organizations of workers and 
employers. The Committee requests the Government to keep it informed with 
regard to any bipartite and tripartite consultations with FEDECAMARAS 
and any negotiations or agreements with this central organization or its 
regional structures and to transmit the corresponding texts. The Committee 
also requests the Government to ensure that any legislation adopted 
concerning labour, social and economic issues within the framework of the 
Enabling Act be subject to real, in-depth consultations with the independent 
and most representative employers’ and workers’ organizations, while 
attempting as far as possible to find shared solutions. 
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(d) As to the allegations concerning the Labour Solvency Act and its 
application, the Committee requests the IOE to provide further information 
on the enterprises which have closed owing to this Act, the number of 
workers who lost their jobs and any statistics at its disposal. The Committee 
requests the Government directly to examine, with FEDECAMARAS, 
mechanisms ensuring that “labour solvency” certification is granted in an 
impartial manner. The Committee also requests the Government to transmit 
the outcome of the claim made by CONINDUSTRIA that the Labour 
Solvency Act is unconstitutional. 

(e) With regard to allegations concerning (1) economic, monetary and foreign 
exchange policies which the Government considers are not within the 
competence of the Committee, and on which the complainants allege their 
use for discrimination purposes; (2) the other allegations that the 
Government also considers as falling outside the competence of the 
Committee the arbitrary approach with regard to fiscal policy, negatively 
affecting enterprises whose heads have criticized the Government’s policies; 
limitations placed on international cooperation funds; and allegations 
involving attempts to limit freedom of expression), the Committee requests 
the Government to respond in detail to the allegations concerning the 
questions referred to above. 

(f) However, with regard to the allegations concerning the draft legislation 
which would involve the introduction of limitations concerning international 
cooperation funds (state intervention concerning donations and cooperation 
resources and assistance received by employers’ organizations from public 
or private institutions), the Committee recalls that any assistance or support 
that an international trade union organization might provide in setting up, 
defending or developing national trade union organizations is a legitimate 
trade union activity, even when the trade union tendency does not 
correspond to the tendency or tendencies within the country; furthermore, 
trade unions (or employers’ organizations) should not be required to obtain 
prior authorization to receive international financial assistance in their 
trade union or entrepreneurial activities. The Committee requests the 
Government to guarantee that these principles are respected when the draft 
legislation in question is being elaborated and that the State will not 
intervene in the matter of donations and resources received by employers’ 
and workers’ organizations at the national or international level. The 
Committee requests the Government to keep it informed in this regard. 

(g) As to certain alleged restrictions to fundamental rights (the withdrawal of 
Canal 2, Radio Caracas Televisión’s (RCTV) licence and Government 
threats that have led two channels to change their editorial line), the 
Committee recalls that the right of workers’ and employers’ organizations to 
express their opinions through the press or other social communication 
media is a fundamental element of freedom of association and that the 
authorities should abstain from unduly impeding its lawful exercise, and 
should fully guarantee freedom of expression in general and in particular 
that of employers’ organizations. The Committee requests the Government 
to guarantee that this principle is respected, in particular with regard to the 
communications media used by FEDECAMARAS. The Committee also 
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requests the Government to refrain from all interference in the editorial line 
of independent communication media, including the use of economic or 
legal sanctions, and to guarantee through the existence of independent 
means of expression, the free flow of ideas, essential to the life and well-
being of employers’ and workers’ organizations. 

(h) As to the allegations of discrimination against FEDECAMARAS and its 
affiliated organizations, including the establishment or promotion of 
organizations or enterprises close to the regime such as, according to the 
allegations, the CESU or EMPREVEN, the Committee emphasizes the 
importance of ensuring that the Government adopts a neutral attitude when 
dealing with any workers’ or employers’ organizations, and requests the 
Government to respect the principles referred to in the conclusions. 

(i) As to the allegations of: violations of the private property of several 
employers’ leaders in the agricultural and livestock sector; victims of 
invasions; the confiscation of land or expropriation without fair 
compensation, frequently in spite of rulings made by the judicial authorities 
regarding the restitution of lands to their owners, the Committee requests 
the Government to respond precisely to the specific allegations made by the 
IOE, including those relating to the measures taken against employers’ 
leaders, Mr Mario José Oropeza and Mr Luis Bernardo Meléndez, and the 
serious allegations regarding the abduction of three sugar producers in 2006 
and the death of six producers following an assault. 

(j) As to the allegations regarding limitations on employers’ leaders’ freedom of 
movement, recalling the importance that it attaches to the principle set out in 
the Universal Declaration of Human Rights that everyone has the right to 
leave any country, including his own, and to return to his country, 
particularly when participation in the activities of organizations of 
employers or workers abroad is involved, the Committee requests the 
Government to ensure the freedom of movement of the leaders Ms Albis 
Muñoz and Mr Carlos Fernández and to take the necessary steps to annul 
the judicial proceedings and arrest order against Mr Carlos Fernández so 
that he may return to the country without risk of reprisals. The Committee 
requests the Government to send information on the eight employers’ 
leaders mentioned by name by the IOE whose freedom of movement is 
restricted, according to the allegations. 

(k) As to the alleged harassment of employers’ leaders through hostile speeches 
given by the President of the Republic in which he makes damaging remarks 
and disparages employers’ leaders, threatening to confiscate their property 
on supposed grounds of social interest, the Committee requests the 
Government to provide its observations in this regard without delay. 

(l) As to the allegations made by the IOE regarding social production 
enterprises with privileges bestowed upon them by the State, the Committee 
invites the IOE to provide new information and clarification on these 
allegations, and requests the Government to ensure a neutral attitude in 
treatment of, and relations with, all employers’ organizations and their 
members. 
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(m) As to the serious allegations made by the IOE dated 25 May 2007 that a pro-
governmental mob forced its way into the head office of FEDECAMARAS, 
daubing graffiti, damaging property and making threats, the Committee 
stresses the Government’s obligation to ensure that employers’ 
organizations can exercise their rights in an environment free of fear, 
intimidation and violence and urges the Government to undertake without 
further delay an investigation with a view to identifying the guilty parties 
and to instituting legal proceedings so that they can be duly prosecuted and 
punished and thereby prevent the repetition of these offences. The 
Committee requests the Government to ensure the security of both the 
FEDECAMARAS head office and its leaders from now on and to inform the 
Committee on the outcomes of the investigation without further delay. 

(n) Finally, the Committee requests the Government to transmit its observations 
in respect of the allegations of the IOE dated 11 October 2007. 

CASE NO. 2422 

INTERIM REPORT 
 
Complaint against the Government of the 
Bolivarian Republic of Venezuela  
presented by 
— the Single National Union of Public, Professional, Technical and Administrative 

Employees of the Ministry of Health and Social Development (SUNEP-SAS) 
supported by 
— Public Services International (PSI) 

Allegations: (1) decision of the National 
Electoral Council (CNE) to suspend and 
withhold recognition of the SUNEP-SAS 
elections despite the fact that they met all legal 
requirements; (2) refusal of the authorities to 
negotiate a draft collective agreement or lists of 
demands with SUNEP-SAS; (3) refusal to grant 
trade union leave to SUNEP-SAS officials, 
dismissal proceedings against trade unionists 
and other anti-trade union measures 

1326. The Committee examined this case at its meeting in May–June 2006 and presented an 
interim report to the Governing Body [see 342nd Report, paras 1020–1039, approved by 
the Governing Body at its 296th Session (June 2006)]. 

1327. Subsequently, the Single National Union of Public, Professional, Technical and 
Administrative Employees of the Ministry of Health and Social Development (SUNEP-
SAS) presented additional information in communications dated 11 October 2006 and 
2 February 2007. In its communication dated 1 December 2006, Public Services 
International (PSI) also sent additional information. The Government sent new 
observations in communications dated 3, 9, 21 May and 24 October 2007. SUNEP-SAS 
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presented additional information and new allegations in a communication dated 10 August 
2007. 

1328. The Bolivarian Republic of Venezuela has ratified the Freedom of Association and 
Protection of the Right to Organise Convention, 1948 (No. 87), and the Right to Organise 
and Collective Bargaining Convention, 1949 (No. 98). 

A. Previous examination of the case 

1329. When it last examined this case at its meeting in May–June 2006, the Committee made the 
following recommendations on the matters still pending [see 342nd Report, para. 1039]: 

(a) Regretting the fact that the public authorities have not recognized the union elections of 
SUNEP-SAS in November 2004, the Committee urges the Government and the public 
authorities to recognize the executive committee and the union officials who won these 
elections, and in future to guarantee respect for the principles of non-interference by the 
public authorities in the trade union elections referred to in the conclusions. 

(b) The Committee also requests the Government to remedy the negative consequences (denial 
of collective bargaining rights and of union leave for its officials) suffered by the 
complainant organization by the failure to recognize its elections in November 2004 and the 
move to prevent it from participating in discussions on the draft collective agreement 
presented by one federation in 2005, some years after the Ministry of Labour refused to 
consider the complainant organization’s draft of a collective agreement in December 2002. 
The Committee requests the Government to ensure the participation of SUNEP-SAS in 
discussions on the draft collective agreement if these discussions are still in progress. 

(c) The Committee requests the Government in future also to safeguard the right to collective 
bargaining and union leave for officials of the complainant organization, leave which had 
previously been refused in particular with regard to the Anzoátegui section of SUNEP-SAS. 

(d) The Committee requests the Government to keep it informed of the follow-up to these 
recommendations, and to submit its observations concerning the new allegations made by 
SUNEP-SAS on 27 January 2006 in connection with the unlawful pay suspension imposed 
on 11 leaders of SUNEP-SAS, Miranda section. 

B. New information from the complainant 
organizations 

1330. In their communications dated 11 October and 1 December 2006, SUNEP-SAS and PSI 
state that the National Electoral Council recognized the validity of the SUNEP-SAS 
electoral process for the period 2004–08 in its decision of 26 April 2006, having failed to 
recognize it for more than 16 months. However, since then the attacks on the trade union 
have reached absurd and unlawful proportions. In particular, Ministry of Health circular 
No. 49 dated 19 May 2006 revoked the trade union leave of the organizations which had 
not signed the collective agreement (SUNEP-SAS had been deliberately excluded from the 
bargaining process for the agreement, despite its majority status, pending a decision by the 
National Electoral Council (CNE) on its electoral process). Letter No. 1615 dated 14 June 
2006 from the Ministry of Health also declares the SUNEP-SAS application for trade 
union leave to be unjustified, thus affecting the 26 trade union sections in different states 
around the country. On 23 August 2006, circular No. 070, addressed to doctors and 
personnel managers, was issued concerning the “handover of the offices assigned to 
SUNEP-SAS”. 

1331. Furthermore, the opening of an investigation concerning Yuri Girardot Salas Moreno, 
organization secretary of the Capital District section and second member of the SUNEP-
SAS executive committee, was announced on 7 September 2006, in proceedings for 
dismissal on grounds of unjustified absence and carrying out trade union activities. The 
Director of National Inspection and Other Collective Labour Issues of the Public Sector, in 
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response to SUNEP-SAS’ application to reopen the discussion of the list of demands 
(collective bargaining), said that SUNEP-SAS’ elections had been overdue since 
September 2001, thereby disregarding the CNE’s decision. 

1332. The complainants add that the pay of the officials of the Miranda section of SUNEP-SAS 
is still suspended and their trade union headquarters have been confiscated; dismissal 
proceedings have also been initiated against trade union officials Francisco Atagua, Nieves 
Paz, Arminda Mejías and Thamara Tovar, in disregard of the right to union leave. 

1333. In its communication dated 2 February 2007, SUNEP-SAS alleges that, on 29 November 
2006, trade union official Yuri Girardot Salas Moreno was notified of his dismissal despite 
being covered by legally recognized trade union immunity and was denied any possibility 
of defending himself; a decision has not yet been issued on his appeal to the Ministry of 
Health. 

1334. Moreover, the National Labour Inspectorate has refused to recognize SUNEP-SAS’ right 
to request and discuss lists of demands. The appeal presented to the Inspectorate on 
18 January 2007 has given rise to a situation of “administrative silence”, which, contrary to 
what happens in other countries, does not imply a favourable outcome for the worker. 

C. The Government’s reply 

1335. In its communications dated 3, 9, 21 May and 24 October 2007, the Government reiterates 
its previous statements to the effect that, on 12 July 2005, through ministerial resolution 
No. 3903, published in Official Gazette No. 38228 of 14 July 2005, the labour policy 
meeting was convened to allow conciliatory talks between the health sector employees of 
the national public health administration and health-service providers, at the national level, 
in accordance with the draft collective labour agreement presented by the National 
Federation of Regional, Sectoral and Allied Trade Unions of Health Workers 
(FENASINTRASALUD) on 14 February 2005, which covered all workers in this sector; 
item (e) of section 533 of the Organic Labour Act provides for: “… notification of the 
suspension, as of publication, of the examination of draft collective agreements or ongoing 
lists of demands (whether conciliatory or disputed) to which any of the employers 
convened are party …”. Based on the above, the Director of National Inspection and Other 
Collective Labour Issues of the Public Sector, through Order No. 2005-4885 of 9 August 
2005, agreed to suspend the examination of the conciliatory list of demands presented by 
SUNEP-SAS on 25 January 2002. On 15 August 2005, through communication 
No. 201-05, in accordance with section 589 of the Organic Labour Act, SUNEP-SAS 
requested that it be allowed to participate in the discussions of the labour policy meeting. 
Within the period stipulated in section 540 of the Organic Labour Act (three days), the 
chairpersons appointed through Order No. 2005-0502 of 18 August 2005 declared the 
application to participate invalid, on the grounds of “overdue elections” (the term used in 
jurisprudence) on the part of the trade union organization. According to section 48 of the 
SUNEP-SAS’ rules, the executive committee of the latter has a term of three years (the 
maximum term stipulated by law under section 434 of the Organic Labour Act). Elections 
to the executive committee were last held on 21 September 2001 for the period 2001–04, 
and thus, on the date at which the application was made, the mandate of the current 
executive committee had expired, more than one year having elapsed without new 
elections for all the union’s bodies as required by its own rules. 

1336. Referring to more recent events, the Government states that, on 12 May 2006, recognition 
agreement No. 2006-01015 was issued regarding the collective agreement discussed within 
the framework of a labour policy meeting (collective bargaining) between the health sector 
employees of the national public health administration and health-service providers, at the 
national level, in accordance with section 521 of the Organic Labour Act and section 143 
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of the relevant regulations. In response to letters Nos 116/06 and 172/06 received by the 
Directorate of National Inspection and Other Collective Labour Issues of the Public Sector 
on 8 August 2006 and 19 October 2006 respectively, through which SUNEP-SAS requests 
the reopening of the discussion of the conciliatory list of demands which had been 
presented to this Office on 25 January 2002, for discussion with the Ministry of Health, the 
Directorate declared the application inadmissible in the light of the entry into force of the 
new collective agreement discussed within the framework of a health sector labour policy 
meeting which will regulate labour relations for the period 2006–08. 

1337. On 18 January 2007, a letter was presented to the National Labour Inspectorate, in which 
the complainant trade union organization appealed against Administrative Act No. 1415 of 
14 June 2006, issued by the General Directorate of Human Resources of the Ministry of 
Health, which refused the request for full-time trade union leave for the members of its 
executive committee. As a result of this refusal, the trade union officials are requesting the 
Directorate of the National Labour Inspectorate to grant the trade union immunity 
enshrined in section 449 of the Organic Labour Act, also citing clause 3 of the Fourth 
Collective Labour Agreement signed by the Ministry of Health and SUNEP-SAS. It should 
be pointed out at the outset that the Directorate is not the competent body to hear appeals 
for annulment lodged against administrative acts issued by any body of the public 
administration, given that the purpose of such appeals is to obtain review of a decision by a 
body which is higher than the one which issued that decision and which acts as a real 
control mechanism over the body that originally issued the decision. The process of 
review, in itself, is the function of a higher body than that which issued the decision and 
therefore the appeal lodged by SUNEP-SAS must be declared inadmissible. 

1338. As to the request for trade union immunity, and fully in accordance with the terms of 
section 449 of the Organic Labour Act, it is clear that there is a contradiction with regard 
to the trade union organization’s application, given that the protection against dismissal 
referred to is a mandatory provision stipulated by law for the members of the executive 
committee of a trade union organization. This administrative body cannot simply ignore a 
provision, and especially protection granted by law, as this would constitute a blatant 
violation of the legal and constitutional provisions laid down to this effect, which must be 
guaranteed by the authorities, as an integral part of the labour administration system. 

1339. Moreover, a request was also made for full-time paid trade union leave to be granted for 
the entire executive committee, invoking the terms of clause 3 of the Fourth Collective 
Labour Agreement signed by the Ministry of Health and SUNEP-SAS. Firstly, it should be 
pointed out that the power to grant trade union leave is conferred by collective agreement 
or by a separate agreement between the social partners, where there is no collective 
agreement in place to regulate labour relations in the institution or enterprise. Furthermore, 
this type of leave is only granted by the employer, and the conditions under which this is 
done are set out in the collective labour agreement. Therefore, it is not for the Ministry of 
Labour and Social Security to grant leave, because it is not in its remit to do so. Rather, the 
granting of trade union leave is the prerogative of the employer, following a request made 
by the trade union organization. 

1340. Another important point is that trade union leave is covered by the trade union clauses of a 
collective agreement, and leave can only be granted once it has been determined which 
trade union (or unions) administers the agreement. In the case in question, the trade union 
organization refers to a contractual clause of a collective agreement that lost its validity 
with the recognition of the labour policy meeting between the health-sector employees of 
the national public health administration and health-service providers at the national level. 
Furthermore, the facts recalled above clearly show that SUNEP-SAS is not the trade union 
organization that administers the collective agreement in force because its application to 
participate was declared invalid, on the grounds of “overdue elections”, which meant that 
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the employer, in this case the Ministry of Health, was obliged to refuse the full-time paid 
leave requested by the trade union. 

1341. The Government adds that, on 20 October 2006, in response to the communications and 
annexes presented to the Directorate of National Inspection and Other Collective Labour 
Issues of the Public Sector, including Electoral Gazette No. 306 of 11 May 2006, the 
Directorate recognized the electoral process held by the trade union organization on 
30 November 2004. The trade union organization was notified of this decision on 
24 October 2006. 

1342. With regard to the case of Yuri Girardot Salas Moreno, this citizen is listed as an employee 
on the payroll, in other words, he is a public servant: “… public servants have a statutory, 
rather than a contractual, relationship with the administration. From the time of their 
appointment until the professional relationship has expired, public servants are covered by 
public statutes, which at all times determine what their rights, duties and responsibilities 
shall be”. Section 8 of the Organic Labour Act states that: “In all matters relating to 
recruitment, promotion, transfer, suspension, retirement, systems of remuneration, security 
of employment and jurisdictional status, national, state or municipal officials and 
employees shall be governed by the corresponding administrative career regulations. In 
any matter not so regulated they shall enjoy the benefits accorded by the present Act … .” 
As published in Official Gazette No. 37522 of 6 September 2002, within the national legal 
system, Chapter III of the Law on the Statute of the Civil Service establishes the entire 
disciplinary dismissal procedure, preserving the right to a defence and due process. The 
trade union organization failed to refer to this entire process (from the beginning) in its 
annexes, only including the notification ending the process, in a clear attempt to 
manipulate the facts. 

D. The Committee’s conclusions 

1343. The Committee observes that the pending allegations in this case concern the CNE’s 
failure to recognize the SUNEP-SAS trade union elections and the ensuing consequences: 
refusal to grant trade union leave, exclusion of SUNEP-SAS from collective bargaining in 
the health sector (with the conclusion of a new collective agreement in which SUNEP-SAS 
could not participate, despite being the sector’s majority trade union organization); and 
failure to recognize its right to present lists of demands. According to the allegations, the 
pay of 11 members of the SUNEP-SAS executive committee of the Miranda section has 
also been illegally suspended, the question of handing over (returning) the offices assigned 
to SUNEP-SAS is being raised, the offices of the trade union headquarters of the Miranda 
section have been confiscated, Mr Yuri Girardot Salas Moreno, organization secretary of 
the Capital District section and second member of the SUNEP-SAS executive committee, 
has been unlawfully dismissed (an appeal for review is still pending before the Ministry of 
Health) and dismissal proceedings have been initiated against trade union officials 
Francisco Atagua, Nieves Paz, Arminda Mejías and Thamara Tovar. 

1344. The Committee notes the Government’s statements to the effect that: (1) on 20 October 
2006, the Directorate of National Inspection and Other Collective Labour Issues of the 
Public Sector recognized the electoral process held by the trade union organization in 
November 2004; (2) the full-time trade union leave for officials of the complainant 
organization (SUNEP-SAS) was not granted by the Ministry of Health and the appeal 
lodged by the complainant organization with the Directorate of the National Labour 
Inspectorate (Ministry of Labour and Social Security) was declared inadmissible as the 
Directorate is not competent to hear appeals against administrative acts (the appeal 
should have been lodged with a higher body than that which issued the decision); (3) the 
trade union immunity (protection from dismissal) of trade union officials arises from a 
mandatory provision of the Organic Labour Act and the authorities must therefore ensure 
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compliance with this provision; (4) trade union leave is granted under collective 
agreements or by agreement between the social partners, and not by the Ministry of 
Labour and Social Security; the complainant organization does not currently administer 
the collective agreement in the health sector (its application to participate in the 
discussion of the collective agreement was declared invalid, on the grounds of “overdue 
elections”); (5) in the case of Mr Yuri Girardot Salas Moreno, there was an attempt to 
manipulate the facts, as the complainant trade union organization only submitted the 
notification of dismissal but omitted the rest of the procedure, which preserves the right to 
a defence and due process (the Government sends documents on the procedure – including 
evidence, charges and defence – thus demonstrating that the right to a defence was 
respected, but has not sent the dismissal ruling indicating the grounds for that decision). 

1345. The Committee notes that the complainant organizations state that the CNE finally 
recognized the SUNEP-SAS trade union elections (held in November 2004) over 16 months 
after they took place, and that the Government confirms that it recognized the electoral 
process in October 2006. However, in addition to deploring this unnecessary delay, the 
Committee is bound to express concern at the fact that, despite being the most 
representative organization in the health sector, because of this delay, SUNEP-SAS was 
excluded from the bargaining process for the collective agreement (carried out in 
November 2004) so that now, on the grounds that this trade union did not sign the 
collective agreement, the Ministry of Health authorities do not recognize trade union leave 
for its officials, are confiscating its trade union premises (Miranda section) or considering 
confiscating those of other sections, and they do not recognize its right to present lists of 
demands; SUNEP-SAS states further that 11 officials of the Miranda section have had 
their pay illegally suspended, trade union official Yuri Girardot Salas Moreno has been 
dismissed (an appeal has been lodged against this decision before the Ministry of Health), 
and dismissal proceedings have been initiated against trade union officials Francisco 
Atagua, Nieves Paz, Arminda Mejías and Thamara Tovar. 

1346. The Committee emphasizes the seriousness of the new allegations and observes that the 
Government refers specifically to the alleged refusal to grant trade union leave and to the 
case involving the dismissal of trade union official Yuri Girardot Salas Moreno, although 
it has not sent complete documentation regarding his dismissal proceedings (in particular, 
the administrative decision on the dismissal and the outcome of the appeal for review that 
he filed with the Ministry of Health), but makes no reference to the allegations relating to 
the pay suspension imposed on 11 trade union officials, confiscation of trade union 
premises and the dismissal proceedings initiated against three SUNEP-SAS trade union 
officials. The Committee stresses that the content of these allegations suggests acts of 
favouritism on the part of the authorities towards other organizations and treatment 
prejudicial to the complainant trade union, and reminds the Government that the 
authorities should refrain from discrimination and should not favour one trade union 
organization to the detriment of another. The Committee reminds the Government that 
both the authorities and employers should refrain from any discrimination between trade 
union organizations, especially as regards recognition of their leaders who seek to 
perform legitimate trade union activities [see Digest of decisions and principles of the 
Freedom of Association Committee, fifth edition, 2006, para. 343]. The Committee urges 
the Government to put an end to the acts of discrimination against SUNEP-SAS and its 
officials, to guarantee its rights to trade union leave and to collective bargaining and to 
ensure that its trade union premises are not confiscated and that its officials are not 
dismissed for reasons relating to the exercise of their trade union rights (for example, the 
Committee draws attention to the fact that the charges brought against trade union official 
Yuri Girardot Salas Moreno include that of abandoning his duties and that the trade union 
points out that its officials are denied trade union leave). The Committee asks to be kept 
informed in this regard. The Committee requests the Government to send the decision on 
the dismissal of trade union official Yuri Girardot Salas Moreno, specifying the grounds 
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for dismissal, and the outcome of the appeal for review lodged with the Ministry of Health, 
so that it can examine the allegations in full knowledge of the facts. 

1347. The Committee requests the Government to send its observations on the additional 
information and new allegations presented by SUNEP-SAS in a communication dated 
10 August 2007. 

The Committee’s recommendations 

1348. In the light of its foregoing interim conclusions, the Committee invites the 
Governing Body to approve the following recommendations: 

(a) The Committee emphasizes the seriousness of the allegations and urges the 
Government to put an end to the acts of discrimination against SUNEP-SAS 
and its officials, to guarantee its rights to trade union leave and to collective 
bargaining and to ensure that its trade union premises are not confiscated 
and that its officials are not dismissed or prejudiced for reasons relating to 
the exercise of their trade union rights (trade union official Yuri Giradot 
Salas Moreno has been dismissed; dismissal proceedings are currently 
under way against trade union officials Francisco Atagua, Nieves Paz, 
Arminda Mejías and Thamara Tovar; and the pay of 11 officials of the 
Miranda section of the complainant trade union has been illegally 
suspended). The Committee asks the Government to keep it informed in this 
regard. 

(b) The Committee requests the Government to send the decision on the 
dismissal of trade union official Yuri Girardot Salas Moreno, specifying the 
grounds for dismissal, and the outcome of the appeal for review lodged with 
the Ministry of Health, so that it can examine the case while in full 
knowledge of the facts. 

(c) The Committee requests the Government to send its observations on the 
additional information and new allegations presented by SUNEP-SAS in a 
communication dated 10 August 2007. 

 
 

Geneva, 9 November 2007. (Signed)   Professor Paul van der Heijden,
Chairperson.
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