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Loi ndi dau

Céc hé thong thanh tra va quan ly lao dong qudc gia van hanh hiéu qua la vo
cung quan trong doi v6i nén quan tri tét va su phat trién kinh té, gop phan cai
thién diéu kién lao dong va tién t6i hién thuc viéc lam bén viing, dong thoi ting
cudng viéc lam va nang sudt d€ phat trién kinh té€ bén viing.

Dbanh gia nhu ciu ctia hé thong thanh tra lao dong tai Viét Nam dugc thuc hién
theo dé nghi ciia B¢ Lao dong- Thuong binh va Xa h¢i. Muc dich chinh cia danh
gid nay nham gitp Chinh pht cai thién tinh hiéu qua va hiéu suit cia hoat dong
thanh tra lao dong va hé trg dua ra cac linh vuc uu tién, ciing nhu lap ké hoach
dé thuc hién cac uu tién do. St dung phuong phép luan do t6 chiic Lao dong
qudc té€ (ILO) xay dung va da dugc ap dung thuc té tai nhiéu quoc gia thanh vién
ILO, nhém chuyén gia ILO (gébm Ba Maria Luz Vega- Chuyén gia cao cip vé
thanh tra/quan ly lao dong, Ong René Robert- Can bo thanh tra/quan ly lao
dong) da phong van nhiéu can bo co quan chinh phu trong ca nudc va tiép xuc
v6i dai dién cua cac t8 chuic gidi chu va té chiic ngudi lao dong.

Dua vao nhiing phong vdn va nghién ctiu cac bao cdo, quy dinh phéap luit, nhom
chuyén gia ILO da dua ra cac phat hién va nhiéu khuyén nghi trong bao cdo nay
dé Chinh phu va cac ddi tac xa hoi xem xét. Nhiing khuyén nghi nay tap trung
vao moét s6 noi dung, bao gom stia d6i mot s6 diéu trong Luat Lao dong, ting
cudng ngudn nhan luc thong qua dao tao va phat trién nghé nghiép, cai thién
trang thiét bi thanh tra lao dong va nang cao hiéu qua codng tac thanh tra, ting
cuong lap ké hoach va x4y dung chuong trinh thanh tra lao dong véi trong tdm
la thanh tra lao dong thuc hién chtic ndng ngan ngtia vi pham ctia doanh nghiép,
va hgp tac véi cac doi tac xa hoi.

Chuong trinh Thanh tra va Quan ly Lao dong ctia ILO (LAB/ADMIN) xin dugc
bay té 161 cam on t6i Bo Lao dong- Thuong binh va Xa hoi da ho tr¢g nhom
chuyén gia trong viéc xay dung béo cdo nay. Chung t6i dic biét cdm on Ong
Nguyén Vin Tién- Chanh thanh tra B LDTBXH va cac can b thanh tra tai Ha
Noi va thanh ph6é H6 Chi Minh da giup ching t6i chudn bi Ban ghi nhé nay.
Chuing t6i ciing xin cdm on Ong Gyorgy Sziraczki, Giam déc Vin phong ILO tai
Ha Noi va Ong Nguyén Hoang Ha da hé trg nhdm chuyén gia ky thuat trong suét
thoi gian cong tac ctia chung t6i. Cudi cling, ching t6i xin cam on Ba Caroline
Augé da gitp hoan thién phan dinh dang bao cdo nay.

Giuseppe Casale
Giam doc Chuong trinh Thanh tra va Quan ly Lao dong (LAB/ADMIN)
1LO, Geneva
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1. Khai quat chung

NuGc Cong hoa Xa hoi Cht nghia Viét Nam ndm tai Dong Nam A, phia Dong
giap bién Dong, phia Tay giap Lao va Campuchia, va phia Bac giap Trung Quoc.

Dén s6 cta Viét Nam nam 2010 (theo s6 liéu ctia Tong cuc Thong ké) 1a 87 triéu
ngudi. Luc lugng lao dong udc tinh khoang 48,23 triéu vao nam 2011, trong do
khoang 49% la phu nii*. % s6 dan lao dong c6 viéc lam trong cac doanh nghiép
viia va nho- khéi doanh nghiép chiém dén hon 86% t6ng doanh nghiép trong ca
nudc?. Ti ¢ that nghiép chinh thiic dugc du tinh & muic 4.4% vao nam 2011.

Tu khi thyc hién chinh sach d6i méi vao cudi nhiing ndm 80, Viét Nam da tién
bd dang ké trong phat trién ca vé kinh t€ va xa hoi. Nho ¢6 ti 1€ ting trudng hang
ndm & muc hai con s6 trong qua trinh chuyén ddi sang nén kinh té thi trudng vao
cudi nhiing nam 90 va thanh tyu phat tri€én n6ng nghiép manh mé tii cudi nhiing
ndm 80, di doi véi uu tién gidm ngheo ctia Chinh pht, Viét Nam da chung to
minh 12 mot trong nhiing tién trinh phat trién binh ding nhét vé xa hoi ctia bét
cu quoc gia dang phat trién nao. Tinh trang d6i nghéo da giam nhanh ti nhiing
nam 1990, giam tti 58% nam 1993 xudng con 37% ndm 1998.

Trong khi nén kinh t€ Viét Nam van dua vao cac doanh nghiép nha nudc - khu
vuc tao ra khoang 40% GDP, Chinh pht Viét Nam tai khang dinh cam két caa
minh trong tu do hoa kinh té va hoi nhép quoc té, chuyén tu viéc thuc hién téi co
cdu sang hién dai hoa nén kinh t€ va phat trién cac nganh cong nghiép hudéng téi
xudt khéu v6i nhiéu kha nang canh tranh hon. Thi phan n6ng nghiép? trong san
lugng kinh t€ da giam tlif 25% nam 2000 xu6ng con 20% vao nam 2010, trong khi
thi phan cong nghiép tdng ti 36% lén 41% cung thoi gian®.

Tinh trang nghéo déi da giam dang ké va Chinh phu Viét Nam dang né luc tao
ra nhiéu viéc lam dé dap ting thach thic cua thi trudng lao dong v6i hon mot
triéu ngudi c6 viéc lam moi nam. Suy thodi toan cau da tdc dong manh dén nén
kinh t€ dinh huéng xuit khdu cta Viét Nam, ting truéng GDP giai doan
2009-2010 thip hon mtic trung binh 7% mdi ndm trong thép ky qua. Nam 2010,
xudt khiu tang hon 25% so v6i nam trudc.

1 Co céu viéc lam theo linh vyc chinh trong ndm 2009 nhu sau: ndng- 1am- ngu nghiép (48,2%), cong nghiép
(22.4%) va dich vu (29,5%).

2 Ths. Luong: “Béo cdo qudc gia vé thuc trang an toan vé sinh lao dong tai Viét Nam” tai cudc hop cua
WHO/ILO vé ting cuong an toan vé sinh lao dong, Kuala Lumpur, Malaysia, ngay 23-25/11/2005.

3Cdc san phdm chinh la lGa gao, ca phé, cao su, bong, che, hat tiéu, d4u tuong, hat diéu, mia dudng, lac,
chudi, gia cdm, c4, va hai san.

4 Céc nganh cong nghiép chinh la ché bién thuc phdm, may mic, gidy da, ché tao mdy, khai thac khodng sén,
than d4, luyén thép, xi mang, phan hoéa hoc, kinh, 16p xe, xdng déu, gidy.
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Céc nha tai trg nudc ngoai cam két ho trg gan 8 ti dola cho phat trién mdi trong
ndam 2011. Tuy nhién, cac chinh sach kinh t€ manh mé dinh huéng ting trudng
ctua Chinh phut da gay kho khan trong viéc kiém soat ti 1é lam phat vao miic cao
nhat trong khu vyc. Nam 2010, ti 1é nay la 11,8%. Nén kinh t&€ Viét Nam cling
phai doi mat véi cac thach thtic ti viéc giam sat du tri ngoai hoi, khu vuc ngan
hang thiéu von va ti 1 cho vay cao.

Khu vuc tu do thuong mai ASEAN (AFTA) dugc du béo sé hinh thanh vao nam
2015, va viéc c6 hiéu luc cua Hi¢p dinh thuong mai tu do Viét Nam - Hoa Ky vao
thang 1 nam 2001 da tao ra nhiéu thay d6i nhanh chéng trong quan ly kinh té va
thuong mai ctia Viét Nam.

2. Cac tiéu chuan lao déng quéc té

Cho dén nay, Viét Nam da phé chuén 17 Cong u6c ILO, trong d6 c6 5 Cong udc
co ban (s6 29, 100 va 111, 138 va 182). Lién quan dén thanh tra lao dong, Viét
Nam da phé chuin Cong udc ILO s6 81 vé Thanh tra Lao dong trong cong
nghiép va thuong mai, va Cong udc s6 155 vé An toan vé sinh lao dong va Moi
truong lam viéc.

3. Luat phap

B¢ Luédt Lao dong ndm 1994 quy dinh: “Thanh tra Nha nuéc vé lao dong bao
goém Thanh tra lao dong, Thanh tra an toan lao dong va Thanh tra v¢ sinh lao
dong” Bo Lao dong- Thuong binh va Xa hoi (Bo LDTBXH) va cac co quan lao
dong dia phuong thuc hién thanh tra lao dong va thanh tra an toan lao dong. B
Y té€ va cac co quan y té dia phuong thuc hi¢n thanh tra vé sinh lao dong (Diéu
185). Nam 2002, B Luat Lao dong stia d6i cé quy dinh: “Thanh tra nha nudc vé
lao ddng c6 chiic nang thanh tra chinh sach lao dong, an toan lao dong va vé sinh
lao dong. Bo Lao dong- Thuong binh va Xa héi va co quan quan ly nha nuéc vé
lao dong dia phuong thuc hién thanh tra nha nuéc vé lao dong”

Khuoén khé phap ly cht yéu quy dinh vé thanh tra lao dong dugc néu trong hai
luat sau:

o B¢ Luét Lao dong ctia nudc Cong hoa Xa hoi Cht nghia Viét NamS?;

o Luat Thanh tra (s0: 56/2010/QH12).
Co c4u t6 chitic va chiic ndng ctia Thanh tra lao dong trén co s& cac van ban phap
luat, nghi dinh va phap 1énh vé thanh tra lao dong:

o  Phap lénh s6 44/2002/PL-UBTVQH10 vé xti ly vi pham hanh chinh;

5 Bo luat Lao dong hién nay dang dugc stia ddi va du kién sé dugc thong qua vao gitta nim 2012 va c6 hiéu
luc vao gifia ndm 2013.
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o  Luét can bo, cong chiic (s6 22/2008/QH12);

o Luat Bdo hiém xa hoi

o Luét Day nghé

o Luat Dua nguoi lao dong Viét Nam di lam viéc & nudc ngoai

o Luat Khi€u nai, t6 cdo (nay la Luat Khiéu nai va Luét T6 cdo)

« Nghi dinh s6 65/2008/ND-CP ngay 20/5/2008 quy dinh chtic ning,
nhiém vy, quyén han, co céu t6 chtic ctia Thanh tra Chinh pht ;

«  Nghi dinh s6 04/2005/ND-CP quy dinh chi ti€t va huéng dan thi hanh
mot s6 diéu ctia B ludt Lao dong vé khiéu nai, t6 cdo vé lao dong ;

e Nghi dinh s6 31/2006/ND-CP ngay 29/3/2006 vé t6 chiic va hoat dong
cta Thanh tra Lao dong- Thuong binh va Xa hoi;

« Nghi dinh s6 144/2007/ND-CP quy dinh xt phat vi pham hanh chinh
trong hoat dong dua ngudi lao dong di lam viéc & nudc ngoai;

o Nghi dinh s6 135/2007/ND-CP quy dinh vé xti phat vi pham hanh chinh
trong linh vuic bao hiém xa hoi;

« Nghi dinh s6 186/2007/ND-CP quy dinh chtic nang, nhiém vy, quyén
han va co céu t6 chtic ctia Bo Lao dong - Thuong binh va Xa hoi, néu rod
vai tro cia Bo LDTBXH trong viéc giai quyét cac van dé lién quan dén
viéc lam, dao tao nghé, lao dong, luong va phuc lgi, bao hiém xa hoéi (bao
hiém xa hoi bat budc, tu nguyén va bao hiém that nghiép), an toan lao
dong, ho trg ngudi c6 cong, an sinh xa hoi, bdo vé va chdm soc tré em va
cac vin dé khéc;

o Quyét dinh s6 148/QD-LDTBXH 2008 ctia B¢ truéng B Lao dong-
Thuong binh va Xa hoi vé chtic nang, nhiém vy, quyén han va co cdu td
chtic cua Thanh tra Bé;

o  Phép 1énh s6 04/2008/PL-UBTVQHI2 stia d6i mdt s6 diéu ctia Phap
1énh s6 44/2002/PL-UBTVQHI10 vé xt ly vi pham hanh chinh;

o Nghi dinh s6 116/2009/ND-CP vé xti phat hanh chinh d6i véi cac vi
pham trong dao tao nghé; va

« Nghi dinh s6 47/2010/ND-CP vé xt phat hanh chinh déi véi cac vi pham
luat lao dong.

4. Cac doi tac xa hoi
4.1. T8 chiic ciia ngudi lao déng

Tong lién doan Lao dong Viét Nam (VGCL) la t6 chiic cong doan quéc gia duy
nhat dai dién cho ngudi lao dong Viét Nam va thudc Lién doan Lao dong thé
giéi. VGCL 1a mot t6 chiic cong doan cdp trung uong va c6 cac té chiic cong
doan dia phuong hoat dong truc thudc. Bo luat Lao dong yéu cau cong doan
dugc thanh 1ap & tat ca cac doanh nghiép 6 tii 10 lao dong trd 1én va nhiing t&
chtic cong doan nay phai truc thudéc VGCL. Trong qud trinh chuyén déi ctia Viét
Nam sang nén kinh t€ thi truong, nhu ciu cén tang cudng nang luc ctia td chic
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cong doan dé€ tién hanh d6i thoai va hanh dong giai quyét nhiéu van dé vé lao
dong dong vai tro quan trong. T6 chiic ILO ho trg ky thuat cho VGCL véi nhiéu
linh vuc hgp téc, bao gom thuong lugng tap thé, quan hé ba bén va giai quyét
tranh chép cling nhu dich vu viéc lam, an toan vé sinh lao dong va binh déng
gioi.

Theo Diéu 10 ctia Hién phap, Diéu 12 va 181 ctia B) luat Lao dong, t6 chiic cong
doan c6 quyén giam sat viéc tuan thu phdp luat lao dong. Diéu 89 ctia B luat Lao
dong thiét lap co ché cung giam sat gitia dai dién cong doan va co quan chinh
pht.. Céc chtic nang giam sat tuan tht phap luat tuong tu ctiing dugc dua vao Luat
Bdo hiém Xa hdi (2006) va Luat Bao hiém Y t&€ (2004).

VGCL cho biét ho tép trung nd luc gidm sat phap luat cha yéu vao viéc tuan tha
Luat Cong doan. Nhu vay, nhiing hoat dong gidm sat nay, nhu hé thong thanh tra
lao dong & Viét Nam noi chung, tap trung vao viéc xac dinh cac vi pham phap
luat va it hudng téi cac chién lugc ngan chan vi pham d€ ning cao tinh tuan thu.
Day ciing 1a van dé cho thdy trach nhiém cta VGCL trong viéc tuan tha Luat
Cong doan gy ra sy nhdm lan va chua théng nhat véi thim quyén cta Bo
LDTBXH/S6 LDTBXH trong viéc ting cuong thuic thi luat lao dong, cé kha ning
tao ra nhiing khoé khan trong viéc tuan thua phap luat vé chong phan biét déi véi
cong doan va thuong lugng tap thé.

4.2.T6 chiic cia chu st dung lao déng

Co hai t6 chtic dai dién cho cht st dung lao dong & cdp qudc gia 1a Phong
Thuong mai va Cong nghiép Viét Nam (VCCI) va Lién minh Hgp tac xa Viét
Nam (VCA) (trudc day goi la Hoi dong trung uong lién minh hgp tic xa va
doanh nghiép vtia va nho).

Thuc t€ viéc hop tac gitia VCCI va S& Lao dong- TBXH (DOLISA) tai cac dia
phuong khong thuc su chat ché vi VCCI khong c¢é dai dién & tting tinh/thanh
pho ma chi c6 8 chi nhanh khu vuc trén toan bo 63 tinh thanh. Tuy nhién, cling
v6i thanh tra lao dong, VCCI ¢6 luc phoi hop véi cac DOLISA tham gia doan
thanh tra lién nganh d€ kiém tra cac vin dé ndi com. Theo can by VCCI, mtic
phat vi pham luat lao dong la chua du va thiéu tinh ran de.

VCA 1a mét t6 chuic hoat dong hiéu qua trong thi truong lao dong dai dién cho 5
triéu xa vién phédn 16n lam viéc trong linh vuc nong nghiép va diéu kién lao dong
con thap. Mot diéu tra gan day vé cac hop tiac x4 nong nghiép cho thay chi
50-60% ngudilao dong cé hgp dong lao dong. Cac xa vién chi dugc hudng chinh
sach bdo hiém xa hoi bat budc ctia nha nudc tit ndm 2003.

VCA c6 moét ban tudn thu phap luat thuc hién cac cudc van dong ndng cao nhén
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thtic cho xa vién vé€ nghia vu phép ly lién quan dén lao dong va viéc lam. VCA
khong c6 can b gidm sat chuyén trach, nhung cac can bo ctia VCA chia sé ho
cting mudn tham gia cung véi thanh tra lao dong d€ thanh tra cac hgp tac xa.

5. Hé théng thanh tra lao déng va quan ly lao déng
5.1.B6 Lao dong, Thuong binh va Xa hoi¢

Bo LDTBXH la mét co quan quan ly nha nudc vé lao dong cép trung uong tai
Viét Nam, c6 tru s& tai Ha Noi va mot vian phong dai dién tai thanh ph6 H6 Chi
Minh. Duéi B trudng, c6 6 Thi trudng chiu trach nhiém quan ly cac cuc, vu va
don vi truc thudc. Bo LDTBXH c¢6 18 cuc, vy, bao gébm mot téng cuc chiu trach
nhiém quan ly nha nuéc vé lao dong va cac van dé xa hoi. Bo cling chiu trach
nhiém vé cac van dé lién quan dén thuong binh va cac van dé xa hoi, lao dong va
giai quyét tranh chap lao dong va té cdo, cling nhu chong tham nhiing. Cung véi
cac Cuc, Vy, Bo LDTBXH con c¢é khoang 40 co quan, bao gom cdc vién, trudng
dai hoc, cao ding va cic trung tim. B LDTBXH quan ly chuyén nganh va gidm
sat hoat dong ctia 63 S& Lao dong, Thuong binh va Xa hoi (DOLISA) truc thuoc
Uy ban nhan dén cac tinh/thanh phé.

Ngoai Thanh tra lao dong hién nay, moét s6 cuc, vu chiu trach nhiém vé quan ly
lao dong dugc dé cap dudi day.

5.1.1. Cuc Viéclam

Cuc Viéc lam truc tiép thuc hién chuong trinh that nghiép, quan ly dich vu viéc
lam tai 63 tinh/ thanh pho, theo doi thong tin thi truong lao dong (LMI), thuc
hién phap luat va quy dinh nha nudc vé lao dong ngudi nudc ngoai va phoi hgp
v6i Thanh tra lao dong trong mot s6 doan kiém tra. Cuc cling giam sat trinh tu
lién quan dén viéc sti dung s6 tay lao dong ma tét cd ngudi lao dong dugc yéu cau
phai c6. Cuc cé 6 phong, mdi phong xay dung mot ké hoach cong tac hang nim:

e Quan ly lao dong va Chuong trinh viéc lam quoc gia;

o Van phong téng hop;

e T8 chtic cdn bo;

e  Kéhoach va tai chinh;

o  Trung tdm quoc gia du bdo va thong tin thi truong lao dong;

o Bao hiém that nghiép.

5.1.2. Cuc An toan lao ddng

Cuc An toan lao dong c6 4 phong ban. Phong chinh sach bao h¢ lao dong huéng
dan viéc thuc hién phap luat, gio lam viéc va nghi phép. Phong thong tin, tuyén

6 Co ciu td chuc cia MOLISA, xem phu luc 1.
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truyén va hudn luyén tdp hop so6 liéu thong ké vé tai nan lao dong. Trung tam
huén luyén an toan vé sinh lao dong (OSH) t6 chiic dao tao cho ngudi st dung
lao dong va ngudilao ddong. Van phong tong hgp va hgp tac qudc té thuc hién cac
hoat dong song phuong vé OSH. Cuc An toan lao dong cé cac du an ho trg ky
thuét cua Nhit Ban, ASEAN, OSHnet va Han Qudc.

Theo céc can by ctia B LDTBXH xdc dinh c¢é nhiéu thach thic trong linh vuc
an toan v¢ sinh lao dong. Trudc tién, can diéu chinh cac quy dinh vé boi thuong
cho nguoi lao dong bdi vi hién co rat nhiéu chu st dung lao dong khong dong
gbp theo quy dinh bét budc va viéc thuc hién quy dinh phap luat lién quan dén
van dé nay rat khé khan. Thém vao do, can phai xay dung quy dinh béi thuong
cho ngudi lao dong véi miic dong gop cta chu st dung lao dong dua vao tinh
toan rui ro thay vi ap dung mtic déng gép chung hién nay 1a 1%. Phia B¢ cling
nhdn manh sy can thiét phai tap hop thong ké vé tai nan lao dong va can c6 mot
luat riéng hoac cac luat lién quan dén an toan vé sinh lao dong.

5.1.3. Vu Lao ddng va tién luong

Vu Lao dong va Tién luong chiu trach nhiém quy dinh va thuc hién hgp dong lao
dong; thoa udc lao dong tap thé (CBA); tién luong va tién cdng; cong doan; va
tranh chép lao dong. Vu Lao dong va tién luong dai dién cho Bo LDTBXH trong
Uy ban quéc gia vé€ quan hé lao dong (NIRC) cung véi t6 chiic gisi chu (VCCI)
va lién doan lao dong (VGCL). Du Vu Lao dong va Tién luong khong thuc hién
thanh tra lao dong, nhung vu cting phéi hgp véi Thanh tra lao dong dé giai quyét
cac khiéu nai.

5.1.4. Vu Binh déng giéi

Vu Binh dang giGi dugc thanh 14p ndm 2008 c6 van phong dit tai Ha Noi va quan
ly cong tac binh dang gidi trong 8 linh vuc: chinh tri, lao dong, y t& gido duc, vin
héa, thé thao, gia dinh va cong nghé. Vu xay dung bdo cao hang nam vé binh
dang giGi lién quan dén cdc muc tiéu va chién lugc quéc gia. Diéu 35 ctia Luat
Binh dang giéi quy dinh vé viéc thanh tra vé binh ding gi6i tai noi lam viéc. La
cac co quan chtic nang thudc Bo Lao dong- Thuong binh va Xa hoi va S& Lao
dong - Thuong binh va Xa hoi, Thanh tra B6 va Thanh tra S& thuc hién thanh tra
vé binh déng gidi.

5.1.5. Cac cuc, vu khac

Cac cuc, vu khac lién quan dén chtic nang hodc cé trach nhiém vé thanh tra lao
dong bao gom Cuc quan ly lao ddng ngoai nudc, Téng cuc day nghé (xem dudi
day “moi quan hé hgp tac vé thanh tra lao dong gitia cac cuc, vu cua Bo
LDTBXH”
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5.2. Co cau hé théng thanh tra lao déng

Co cau hé thong thanh tra lao dong hién nay ctia Viét Nam dya vao Lu4t Thanh
tra nam 2010. Theo quy dinh cta Luat Thanh tra, Thanh tra B Lao dong -
Thuong binh va Xa hoi c6 hai chiic ndng chinh la thanh tra hanh chinh va thanh
tra chuyén nganh. Thanh tra hanh chinh lién quan dén viéc thuc hién chtic ning,
nhiém vu ctia cac don vi thudc Bd Lao dong - Thuong binh va Xa hoi.
Thanh tra chuyén nganh dugc chia thanh cac linh vuc sau:

o  Diéu kién lam viéc va quan hé lao dong’;

e Antoan vé sinh lao dong (OSH);

o  Cong tac tré em va cac chinh sach xa hoi;

e Ngudi c6 cong;

«  Day nghé, bao hiém xa hoi, dua ngudi lao dong Viét Nam di lam viéc &

nudéc ngoai theo hop dong.

Nhu néu & trén, thanh tra lao dong thuoc Bo LDTBXH dugc xem la mot dang
thanh tra chuyén nganhs. Chtic ning cu thé cua thanh tra lao déng dugc chia
thanh hai by phén: thanh tra diéu kién lam viéc va thanh tra an toan vé sinh lao
dong.

0] cép Trung uong c6 co quan thanh tra thuéc Bo LDTBXH c6 tru s tai Ha Noi
va tai 63 tinh, thanh phé ¢6 63 co quan thanh tra thudéc S6 LDTBXH. Thanh tra
Bo LDTBXH c¢6 mot Chanh Thanh tra, 4 Pho Chanh Thanh tra va 6 phong
chuyén mon: thanh tra chinh sach lao dong, thanh tra an toan vé sinh lao dong,
thanh tra chinh sach tré em va xa hoi, thanh tra “chinh sach nguei c6 c6ng’, téng
hgp va thanh tra hanh chinh, ti€p cong dan va giai quyét khiéu nai, t6 cao. Thanh
tra B LDTBXH dugc giam sat boéi mot Thii truong Bo LDTBXH.

Hé thong thanh tra lao dong lan dau tién dugc thiét lap ¢ Viét Nam tti ndm 1945.
Tt nam 2002, cac can bd thanh tra lao dong cé trach nhiém thanh tra vé€ diéu
kién lam viéc va an toan vé sinh lao dong. Thanh tra vién tai Bo LDTBXH va co
quan thanh tra tai ba S6 LDTBXH I6n nhat (Ha No6i, Tp H6 Chi Minh ) dugc
chuyén mon héa véi cac linh vuc cu thé vé thanh tra lao dong dé€ ho c6 thé tap
trung vao nhiém vu chinh. Thay d6i nay khéng ap dung tai co quan thanh tra cua
cac S6 LDTBXH dia phuong, trong d6 cac thanh tra vién c6 trach nhiém thanh
tra tong hgp, gom ca thanh tra chuyén nganh va thanh tra khong lién quan dén
lao dong nhu da néu trén.

7 No6i dung thanh tra nay dugc BO LDTBXH cho biét ¢4 lién quan dén cac “chinh sach lao dong™

8 Piéu quan trong la can phan biét co quan “Thanh tra BO LDBXH” véi khdi niém thanh tra lao dong: Co
quan thanh tra b6 1a co quan quan ly cédp cuciu thudéc Bo6 LDTBXH (xem phu luc 1) thuc hién hoat dong
thanh tra tdt ca cac linh vuc thuéc BO LDTBXH quén ly- Thanh tra lao dong la mét chiic ning chuyén nganh
clia co quan thanh tra-
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6. Cac Sé Lao dong, Thuong binh va Xa hoi

Huéng dan vé ky thuat thanh tra lao dong tai cac tinh/thanh phé do co quan
thanh tra trung uong (B6 LDTBXH) thuc hién, nhung hoat dong hanh chinh
cua thanh tra lao dong dia phuong, bao gom tuyén thanh tra vién thi lai thuoc
trach nhiém ctia cac S6 LDTBXH do Uy ban nhén dan cac tinh/thanh phd quan
ly.
Tai Viét Nam, ¢6 63 S6 LDTBXH (mbi tinh/thanh phé c6 mot s&) va tuong ting
la 63 co quan thanh tra lao dong cdp tinh. S6¢ LDTBXH ho trg va giam sat hoat
dong cta 697 phong lao dong cdp huyén. Thanh tra S6 LDTBXH dugc giao
nhiéu trach nhiém trong pham vi dia phuong, tuong tu nhu trach nhiém cta
Thanh tra B LDTXH, bao gom:

o Tién hanh thanh tra viéc thuc hién phap lut va chinh sach vé lao dong,

nguoi cé cong va xa hoi;

»  Giai quyét khiéu nai va t6 cao vi pham phap luat lao dong;

o  Tham gia cac doan kiém tra lién nganh;

o  Phat hién va phong chéng tham nhiing.

Tong cong, S6¢ LDTBXH ho trg va giam sat 697 phong lao dong cip huyén- co
quan dudi sy quan 1y ctia Uy ban nhan dan cdp huyén. Mbi xa c6 mot can bo
chuyén trach hodc ban chuyén trach phu trach cong tac lao dong, thuong binh va
xa hoi. S6 LDTBXH ciing ¢ chdnh thanh tra s§ gidm sat cac can b thanh tra (c6
thé hoat dong doc lap hodc nhom chuyén mon).

Theo bdo cdo, cac thanh tra lao dong tham gia chit ché trong viéc ho trg giai
quyét dinh cong du ho khong chinh thitc ¢6 trach nhiém déi véi van dé nay. Véi
su tham gia nay, cac thanh tra lao dong hudng dan ngusi lao dong va chu su
dung lao dong trong viéc thuc hién phap luat, cdc quy dinh va ho trg cac bén giai
quyét cac van dé chua thong nhat.

S6 LDTBXH Ha Noi® c¢6 9 phong, ban, trong d6 c6 thanh tra s&. Thanh tra S&
LDTBXH Ha Noi c6 18 can b (c6 04 nii), trong d6 c6 1 Chanh thanh tra, 3 Phé
Chanh thanh tra, 2 thanh tra vién chinh, 7 thanh tra vién, 1 cong chtic va 4 nhan
vién hanh chinh. Méi thanh tra vién tai Ha N¢i (ciing nhu tai cac dia phuong
dong dan cu) déu chiu trach nhiém thanh tra trong khu vuc dia ly dugc phén
cong tai dia phuong.

Tai thanh pho H6 Chi Minh!?, S6 LDTBXH c6 14 phong, ban, trong d6 ¢6 Thanh

Thanh phé Ha Noi udc tinh ¢6 117.000 doanh nghiép dai dién cho khoang 1,4 triéu lao ddng, nhung chi cé
khoang 530 thoa u6c thuong lugng tép thé dugce dang ky tai dia phuong.

S6 lugng cac doanh nghiép da ding ky tai thanh phé H6 Chi Minh la 189.436, trong d6 khoang 100.000
doanh nghiép da dang ky véi S6§ LDTBXH vé lao dong, cac hoat dong thanh tra lao dong tép trung chinh
vao nhiing doanh nghiép nay . Nhiing doanh nghiép nay cung cip viéc lam cho khoang 2 triéu lao dong.

8
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tra s6. Hién nay, Thanh tra S LDTBXH tp HCM c6 65 can b, trong dé c6 27
thanh tra lao dong (2 thanh tra vién chinh va 25 thanh tra lao dong). S6 lugng
nam va ni thanh tra tuong d6i ngang nhau. Néu & Ha Noi, moéi thanh tra vién
phu trach dia ban theo khu vuc dia ly, thi Thanh tra lao dong tp HCM dugc chia
lam 5 nhém tap trung vao cac linh vuc thanh tra (an toan vé sinh lao dong, diéu
kién lam viéc va viéc lam).

7. Pham vi thanh tralao dong

Theo B¢ luat Lao dong cuia Viét Nam, h¢ thong thanh tra lao dong tép trung vao
ba linh vuc chinh:

e  Diéu kién lam viéc

e Antoanlao dong

e Vésinhlao dong

Theo Luat Bao hiém xa hoi, thanh tra lao déng ciing c6 trach nhiém thanh tra
nhdm tang cudng dam bao thuc hién cac quy dinh ctia Luat nay trong d6 c6 viéc
thu va chi cdc ché d bao hiém x4 hoi.

Theo Luat Cong doan, thanh tralao dong c6 trach nhiém dam bao viéc thuc hién
tuan pht phap luat lién quan dén viéc thanh lap cong doan tai doanh nghiép,
dam phan va ap dung thoa udc thuong lugng tap thé, va giai quyét tranh chép lao
dong.

Theo Bo LDTBXH, c6 khoang 400.000 doanh nghiép trong ca nudc véi hon 10
triéu lao dong. Hé théng thanh tra lao dong c6 chiic ning kiém tra cac d6i tugng
sau day:

o  Cac doanh nghiép trong moi thanh phan kinh t¢;

o Doanh nghiép san xudt la h¢ gia dinh va kinh doanh ca thé c6 st dung
lao dong theo hgp dong lao dong;

o Cac hgp tac xa dugc thanh lap va hoat dong theo Luat Hop tac xa cé su
dung lao dong theo hgp dong lao dong;

o Cdc co quan hanh chinh, t6 chiic, don vi san xudt va dich vu kinh doanh
truc thudc cac co quan hanh chinh, t6 chuc chinh tri, t6 chic chinh trj xa
hoi, t6 chtic xa hoi nghé nghiép va céc t6 chiic xa hoi khac.

o Cdc t6 chtic va cd nhan tuyén dung ngudi lao dong

Thanh tra lao dong cling tién hanh thanh tra trong linh vic khai khac mé. Tai cac
khu ché xuit cong nghiép (IPZ), c6 mot quy dinh dac biét gay kho khan cho cong
tac thanh tra lao dong (xem phén thanh tra trong cac IPZ phia dudi).

Déi tugng khong thudc pham vi thanh tra lao dong bao gom luc lugng vii trang
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va cOng an, cac cd quan nudc ngoai va to chiic va/hodc t6 chiic quoc té co dai
dién tai Viét Nam (trti mot s6 trudng hgp cac diéu udc quoc té€ ¢ hiéu luc tai
Viét Nam c6 cac diéu khoan quy dinh khac).

Theo quy dinh ctia B¢ luat Lao dong, bat cti noi nao c6 hgp dong lao dong thi
thanh tra cé thdm quyén dén thanh tra, tham chi ca ¢ khu vuc cong. Thanh tra
ctia B Noi vu 6 trach nhiém déi véi cac hoat dong cong vu va cong chiic. Thanh
tra cac BY, nganh khac chiu trach nhiém vé€ thanh tra hanh chinh va thanh tra
chuyén nganh trong pham vi thdm quyén ctua B, nganh d6. (Diéu 75 Ludt cdn
by, cong chiic ndam 2008).

8. Nguén nhan luc va phat trién nghé nghiép

Tinh dén thang 3 nam 2011, ca nudc c6 441 thanh tra nganh lao dong (trong do
47 tai Thanh tra B LDTBXH va 384 tai Thanh tra cac S6 LDTBXH)!'. Khoang
20% t6ng s6 thanh tra vién la phu ni'2. Nhu da néu & trén, khong phai tat ca
thanh tra déu la thanh tra lao dong. Cac quan chtic cho biét udc tinh chi cé
khoang 1/3 coéng viéc nay la do cdc thanh tra lao dong ddm nhiém (khoang 150
thanh tra)'?. V€ phan b6 nhém tudi, 20% téng s6 thanh tra vién cé do tudi 50, va
56% tui 30 dén 50 tudi, con lai la dudi 30 tudi.*

Theo B¢ luat Lao dong, BO LDTBXH chiu trach nhiém thiét [ap mot hé thong t6
chtic thanh tra nha nuéc vé lao dong, xay dung tiéu chi tuyén dung, b6 nhiém,
luan chuyén, chdm dit va mién nhiém thanh tra lao ddng, cdp thé thanh tra, va
ban hanh cic quy dinh vé bao cdo thuong xuyén, khong thudng xuyén, va cac
quy trinh hodc trinh tu can thiét khac.

Quy trinh tuyén dung tét ca cac thanh tra vién do Bo Noi vu quan ly theo hudng
dan dugc ban hanh chinh thtic va cong khai. Hon niia, viéc lya chon thanh tra
lao dong dua trén tiéu chi theo quy dinh tai Biéu 191(khoan 2) cua Bo luat Lao
dong va Diéu 32 Luat Thanh tra ndm 2010 va dugc thong bao cong khai. Tt nam
1998, tat ca cac thanh tra vién dugc tuyén dung méi phai it nhat c6 trinh do dai
hoc chuyén nganh luét, kinh t&€ hodc linh vuc ky thuét ¢ lién quan dén an toan
vé sinh lao dong (vi duy, khai md, ché tao, x4y dung, nong nghiép...). Bén canh

11 Theo Quyét dinh s6 1129/QD-TTg, Tht tuéng Chinh pht chi dao Bo LDTBXH, B¢ Noi vu va cac co quan
khac c6 lién quan dénh gia nhu cdu ting s6 lugng thanh tra lao dong (doan 1.d). Theo quyét dinh nay, s6
lugng thanh tra lao dong tai cac tinh/thanh ph6 nhu Tp. H6 Chi Minh, P6ng Nai, Binh Duong da tang gép
ba lan. Hién nay, Chinh pht dang lap ké hoach ting s6 lugng thanh tra vién tai cac dia phuong cé nhiéu khu
ché xudt cong nghiép nhu Ha Noi, Tp. H6 Chi Minh, Hai Phong, Da Nang, Binh Duong va Dong Nai.

12 Theo Bo LDTBXH, khong c6 chinh sich nao dam bao dugc muic dai dién cin bing gitia thanh tra vién la
nam va nii gigi du tit cd céc vi tri déu md binh ding cho ca nam va ni.

1 Tai S¢ LDTBXH Tp. H6 Chi Minh, khoang 55% thanh tra vién la nd.

14 Tudi vé huu ctia Viét Nam 1a 60 d6i v8i nam va 55 d6i véi nii.
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quy trinh tuyén chon canh tranh, cac thanh tra vién cé thé dugc lya chon tui cac
can b da lam viéc trong cac co quan cta chinh pht (hinh thiic chuyén d6i cong
viéc).

Tat ca moi ting vién trudc tién phai trai qua moét qua trinh canh tranh va phai
vigt qua mot ky st hach ddu vao. Ung vién thi d6 ky thi nay c6 thé dugc khing
dinh la mot cong chiic sau mot ndm. Trong vong 3 ndm dau tién, ngudi méi
tuyén dung phai trdi qua cic khoa dao tao chuyén nganh trudc khi dugc bd
nhiém la thanh tra vién lao ddng. Khi chi tiéu bén ché dugc Bo Noi vu phan bs?s,
cong tac quan ly nhan sy dugc BO LDTBXH va cac S6 LDTBXH trién khai.

Mot thanh tra ¢ thé dugc dé bat 1én vi tri thanh tra vién chinh sau 9 ndm cong
tac va vugt qua dugc mot ky thi. Vi tri cao nhat trong thi bac thanh tra la Thanh
tra vién cao cép, tuc la thanh tra vién chinh phai c6 thém 6 nam cong tac (nhu
vay tong s6 nam cong tac can thiét phai t6i thiéu la 17 nam)*e.

8.1. Piéu kién lam viéc ciia thanh tra lao déng

Nhin chung, luong ctia cdn bo thanh tra cao hon khoang 30% so véi cac can bo
cong chtic khac c6 cung thu bac vi tri cong viéc. Hon nita, mdi thanh tra vién
dugc tang thém 1% luong cho mdi ndm cong tac.

Nhu moi can by cong chtic, thanh tra vién lam viéc theo gi¢ quy dinh, nhung doi
khi phai lam ngoai gi¢ nhu lam viéc vao cudi tuén, dac biét khi Bo6 LDTBXH va
S6 LDTBXH cung phéi hop di thanh tra.

Lién quan dén viéc danh gia cong viéc ctia thanh tra lao dong, khong c6 mot hé
thong chinh thic nao dugc ap dung d€ quan ly cong viéc ctia tling ca nhan. Theo
cai cach chinh sach ctia B0 LDTBXH giai doan 2011-2015, co quan nay dang
xem xét viéc dua ra hinh thtic danh gia két qua cong viéc dua vao mtc do hoan
thanh cong viéc, c6 khen thudng va khuyén khich thanh tra lao dong.

Tai S6 LDTBXH Ha Noi, thanh tra hop hang thang d€ bao cdo vé tién do cong
viéc dugc phan cong. S6 LDTBXH tp H6 Chi Minh danh gid cong viéc ctia thanh
tra vién trén co sG cdc tiéu chi theo tiéu chudn ctia TG chiic Tiéu chuidn qudc té."”

15 Bo Noi vu dit ra chi tiéu bién ché can b co quan thanh tra. Viéc tuyén dung cdn bo thanh tra chi dugc
tién hanh khi ¢6 cdn bo thanh tra vé huu hodc chuyén cong tac... Nam 2011, BO LDTBXH tuyén 5 vi tri
thanh tra méi va chuyén 3 can bé tit don vi khdc vé 1am thanh tra.

16 V€ 56 lugng can bo thanh tra dau vao, Bd Noi vu quyét dinh chi tiéu bién ché déi véi thanh tra vién cao
cép va thanh tra vién chinh. Tinh dén 2011, c6 211 thanh tra vién, 42 thanh tra vién chinh va 2 thanh tra
vién cao cép. Con c6 151 cén bd cong chiic lam viéc cho co quan thanh tra (ho khong phai 1a thanh tra vién)
va 26 can bo hanh chinh.

17 1SO 9001:2008 1a tiéu chudn ISO véi mot danh muc céc yéu cau vé hé thong quéan ly chét lugng, ap dung
cho ca khu viic nha nude.
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8. 2. Dao tao thanh tra lao dong

Dé€ tré thanh mot thanh tra vién, ngudi mdéi tuyén dung phai tham du khéa hoc
do Hoc vién Chinh tri, Hanh chinh Quéc gia t6 chiic va mot khoa hoc do Trudng
Cén bo thanh tra t6 chiic. Bén canh d6, cdc can bo thanh tra lao ddong con dugc
boi dudng chuyén mon, nghiép vu thanh tra lao dong boi Thanh tra Bo
LDTBXH. Cac khoéa dao tao ndi b nay dong vai tro rat quan trong trong viéc
phat trién nghé nghiép va sy nghiép cia mdt thanh tra lao dong. Thanh tra B
LDTBXH dao tao truc ti€p cho thanh tra dong trong cac khéa boi dudng nghiép
vu nay, va cé trach nhiém dao tao cac giang vién, xay dung tai liéu dao tao,
chuong trinh dao tao.

Truong Pai hoc Lao dong - Xa hdi la co quan chiu sy quan ly cia Bo LDTBXH.
Trudng. Trudng c6 cac khda dao tao cho cti nhan cling nhu cac khéa dao tao sau
dai hoc c6 lién quan dén phap luat lao dong. Trudng Dai hoc Lao dong —-Xa hoi
khong c6 nhiém vu dao tao thanh tra lao dong.

Truong Can bo thanh tra thudc Thanh tra Chinh phu dugc thanh 1ap nam 1987
tai Ha Noi d€ dao tao cho thanh tra tii cac bd va tinh/thanh phé. Cac khéa dao
tao co thoilugng tu 1 tuan dén 2 thang. Noi dung dao tao tap trung vao quy dinh
phap ludt va mot phan vé thanh tra lao dong, bao trg xa hoi, nhung khong c6 dao
tao ky thuat chuyén nganh (vi dy, diéu kién lam viéc hodc an toan v¢ sinh lao
dong). Truong dao tao thanh tra chinh phu ciing khong day cac ky nang thanh
tra thuc hanh, dic biét la thanh tra lao dong. Tuy nhién, thanh tra lao déng bat
budc phai tham gia cac khoa hoc do Truong t6 chiic néu mudén bé nhiém vao
ngach thanh tra hodc thi nang nganh 1én thanh tra vién chinh hodc thanh tra
vién cao cap.

Bo LDTBXH va cac S6 LDTBXH van trién khai cac hoat dong phat trién chuyén
mon cho doi ngii can bd thanh tra. Mot lan trong mdt nam, can bd quan ly thanh
tra danh tron ca tuan dé€ cap nhat cac quy dinh phap luét, chinh sach méi va cac
nodi dung lién quan dén phat trién cong tac thanh tra. Hoat dong dao tao nay
dugc t8 chiic theo quy dinh rdng tit ca moi cdng chiic it nhat dugc dao tao 1 tuin
moi ndm. Cac can b tai tp H6 Chi Minh giai thich rang trong hon 4 nam qua,
85 khoa dao tao vé phat trién chuyén moén da duge S6 LDTBXH t6 chiic cho téng
$0 100 can bo thanh tra (khong chi la thanh tra lao dong).

Thuc té, thanh tra vién cdp cao vé lao dong tién hanh dao tao tai chd cho cac
thanh tra vién mdi vao nghé, nhung khong cé mét quy dinh chinh thtic nao phai
c6 cac bai giang va bai tap chuyén mon cua thanh tra vién cao cép dua vao bat ct
chuong trinh dao tao nao hodc hoat dong cung cp thong tin.
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Dai dién ctia co quan cong doan ghi nhén rdng trong khi hé thong thanh tra lao
dong da hoat dong hiéu qua v6i ngudn luc han ché, van con c6 nhiéu van dé phai
lam d€ nang cao hon niia tinh hiéu qua ctia chuong trinh dao tao.

8.3. Nghia vu va dao ditic nghé nghiép

Vé quy tac nghé nghiép cta thanh tra lao dong, luat phap Viét Nam quy dinh
rang thanh tra khong dugc tiét 16 thong tin thu dugc trong qua trinh tién hanh
thanh tra, bao gom thong tin vé€ san xuét hodc bi mat thuong mai, hoac phuong
an hoat dong ctia cong ty dugc thanh tra. Quy dinh ciing yéu céu thanh tra lao
dong tuyét doi git kin thong tin vé khiéu nai doanh nghiép hodc vi pham luat lao
dong. Hon niia, thanh tra lao dong khong dugc dua cac loi ich ca nhan mot cach
truc tiép hay gian tiép trong doanh nghiép la d6i tugng ctia ctia dgt thanh tra.

Dé dam bdo quy tic nghé nghiép theo quy dinh phép luat d6i véi thanh tra lao
dong. Nghi dinh 65/2008/ND-CP quy dinh chtic ning, nhiém vu, quyén han va
co cdu t6 chiic cta Thanh tra Chinh pht (20/5/2008) d€ ngén chdn va ddu tranh
chong nan tham nhiing trong doi ngti can b cong chiic (bao gom ca thanh tra
lao dong).

9. Chiic ndng cua thanh tralao dong

Phap luat Viét Nam quy dinh ba chtic nang ctia thanh tra lao dong theo Cong
udc s6 818 nhu sau:

- bam bao thuc thi luat lao dong va cac quy dinh phap luat khac c¢6 lién quan
cting nhu cac luat va quy dinh khac chua dugc hé thong héa c6 lién quan dén
hé thong lao dong;

- Cung cap thong tin va tu van ky thuat cho cht sti dung lao dong va nguai lao
dong trong viéc tudn pht phap luat mot cach hiéu qua; va

- Giup cac co quan chtic nang ndm bat dugc cac van dé con chua phu hgp hodc
lgi dung ma chua bi rang budc cu thé bdi cac quy dinh phéap luat hién nay.

Vi nhiing han ché (vé€ nhan luc va tai chinh) ctia h¢ thong quan ly lao dong tai
Viét Nam, cdc thanh tra lao dong ciing cin dugc trao quyén d€ xac minh cac

khiéu nai va quyét dinh do6i véi cac tranh chdp gitta nguoi lao dong va chu su
dung lao dong (xem dudi day).

10. Tham quyén cua thanh tra lao déng

V6i chiic ndng dam bao thuc thi phdp luat, cac thanh tra lao dong tai Viét Nam

18 Pjéu 186, Bo luat lao dong (1994).
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c6 thdm quyén dugc tiép can noi lam viéc, kiém tra tai liéu va ho so, hoi nguoi
lao dong, tién hanh diéu tra va 14y mau néu ho thay cin thiét d€ kiém tra diéu
kién lam viéc va phat hién viéc khong tuan tha luat lao dong.

11. Lap ké hoach va chuong trinh

Bo LDTBXH va S¢ LDTBXH xdy dung ké hoach thanh tra hang nam trén co s&
s0 lugng cht st dung lao dong tai tling tinh, s6 liéu khiéu nai va t6 cao dugc ghi
nhan “cing nhu két qua cac phiéu ty kiém tra nhiing nam trudc d6”. Viéc lap ké
hoach hoat dong thanh tra luén dugc Bo LDTBXH phoéi hop véi cac S&
LDTBXH. M6i nam, Thanh tra B LDTBXH xay dung cac ké hoach thanh tra dé
lua chon c6 uu tién céc do6i tugng trong khu vic nha nudce va trong linh vuc cong
nghiép roi trinh Bo phé duyét, sau d6 thong bao ké hoach dé tién hanh cong tac
phoi hop tai dia phuong. Ngoai ra, thanh tra B LDTBXH phan cong cac thanh
tra vién phu trach theo dia ban dia phuong d€ phdéi hgp véi cac Thanh tra S&
LDTBXH tién hanh thanh tra. D€ chuin bi cho cdc k& hoach thanh tra tai dia
phuong, cac phong ban ctia Thanh tra S6 LDTBXH chudn bi m¢t du thao ké
hoach trinh Gidm d6c S6 LDTBXH thong qua. Céc ké hoach thanh tra sau khi
dugc duyét sé dugc thong bao téi UBND tinh ciing nhu B6 LDTBXH. Khi ké
hoach thanh tra hoan thanh, S6 LDTBXH bdo cdao B6 LDTBXH theo dinh ky
hang quy va hang nam (hodc theo yéu cau).

Dbong thoi, cac phong ban thanh tra chuyén nganh ciing xay dung ké hoach cong
viéc cia minh trén co s& tham van véi cac don vi lién quan (xem duéi day co ché
hgp tac vé thanh tra lao dong gitia cac cuc, vu ctia B LDTBXH).

Lién quan dén linh vuc an toan vé sinh lao dong, Chinh phu Viét Nam da rét tich
cuc trong thap ky qua v6i mot chu trinh lap ké hoach day du, dang ké 1a viéc
thong qua chuong trinh quéc gia va chinh sach dugc ngan sach nha nudc cap (du
linh vyc nay khong lién quan dén thanh tra lao dong). Mot chuong trinh quoc
gia mé&i dén nam 2015 da dugc thong qua vao thang 12/2011.

18 Piéu 186, BO ludt lao dong (1994).
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12. To chiic doan thanh tra

Theo co quan thanh tra, uéc tinh cac thanh tra vién tién hanh 4.000 dot thanh tra
moi ndm trong ca nudc. Tai S6 LDTBXH Ha Noi, s6 lugng cudc thanh tra moéi
nam trong thai gian gan day trung binh tit 150 dén 180. Can b S6 LDTBXH Ha
Noi cho biét mdi thang ho t6 chiic trung binh tti 30 dén 40 cuc thanh tra. Tai
thanh phé H6 Chi Minh, S6 LDTBXH di thanh tra 100 co s& trong ndm 2006.
Con s6 nay tang 1én nhanh chéng, dat mtic 1.754 vao nam 2011 vi theo ly giai ctia
s&, day la két qua ctia viéc tuyén dung thém can bo.

Trudc khi gigi thiéu hé thong bao cdo tu danh gia, cac thanh tra lao dong tién
hanh thanh tra theo nhém tii 3-5 can b thanh tra véi thoi gian trung binh
khoang 2-3 ngay cho mot lan thanh tra tai doanh nghiép. Tt khi phuong thtic
doanh nghiép tu danh gia dugc ap dung rdng rai, s6 lugng cac thanh tra vién
trong moi doan thanh tra hién nay gidm xudng con 2-3 ngudi va thoi gian trung
binh thanh tra tai doanh nghiép khong dai hon mdt ngay. Trudc khi tién hanh
doan thanh tra, thanh tra vién lao dong phai dugc can b giam sat uy quyén theo
hinh thtic ¢6 1énh thanh tra. Thanh tra lao dong khong dung bang kiém tra ma
dua trén dé cuong thanh tra dugc ban hanh kem theo quyét dinh thanh tra da
dugc chudn bi ti triudc moi cudc thanh tra.

Trong khi chi c6 mot s6 xe 6t6 cua bo dugc danh cho can bd quan ly thanh tra
(02 xe tai Bo LDTBXH), céc thanh tra vién phai tu st dung phuong tién ctia ho
hodc phuong tién van tai cong cong dé€ di thanh tra. Tuy nhién, c6 mét khoan ho
trg di lai rat khiém ton danh cho cac thanh tra vién duoc coi nhu mdét khoan bu
vao chi phi di lai ciia ho. Can b¢ thanh tra ctia b cting cho biét ho khong c6 thiét
bi ky thuat dé€ do cac thong s6 vé diéu kién moi trudng lam viéc nhu chét lugng
khong khi, tiéng 6n hoac anh sang. Tai Bo LDTBXH, do ngan sach han ché,
nhiing thanh tra vién méi dugc tuyén dung thuong khong cé may tinh méac du
may tinh rat can thiét trong hau hét cac cong viéc ctia thanh tra vién.

S6 LDTBXH Ha Noi c6 moét vai chiéc 6t6 danh cho cac can b lanh dao cting nhu
sti dung trong trudng hgp khén cdp cin cd can thiép xudng doanh nghiép.
Tuong tu nhu B6 LDTBXH, thanh tra lao dong ctia s& duoc dé nghi st dung
phuong tién di lai cia ho hodc phuong tién giao thong cong cong, va ho cling
dugc nhian mot khoan ho trg di lai. V€ trang bi ky thuét cho cong tac thanh tra,
thanh tra lao dong c6 mot so6 thiét bi do, nhung ho lai chua dugc dao tao dé st
dung cac thiét bi do. VE thiét bi van phong, S6 LDTBXH HN c6 4 mdy tinh xach
tay, 14 may tinh ban, 4 mdy anh, mot mdy in va mot may fax.

Tai tp H6 Chi Minh, S6 LDTBXH c6 50 mady tinh, 20 mdy in, 1 may photocopy,

1 may fax, 1 may quét anh, 2 may anh s6, mdt may quay video, nhiéu dién thoai
va mot trung tdm tra 16i qua dién thoai, mot mang noi bo va mot dudng két ndi
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internet. Ho cling bi han ché v€ thiét bi do ky thuat. Vé di lai, S6 LDTBXH tp
HCM c6 moét vai chiéc 6t6 va khong dugc st dung cho thanh tra lao dong. Trong
phan 16n cong viéc ctia minh, thanh tra lao dong dua vao phuong tién di lai ctia
riéng minh va ciing nhan dugc mét khoan ho trg di lai. Theo quyét dinh cua ny
ban nhén dan TP. HCM, co quan thanh tra c6 thé st dung mot phan caa khoan
phi thu dugc tii tién phat vi pham ctia doanh nghiép (nhung khong qua 30%) dé
trang trai kinh phi hoat dong ctia thanh tra lao dong, bao gom van phong phim
va nhién liéu cho phuong tién di lai.

Co quan thanh tra lao dong két hop hai phuong phap thanh tra: thit nhét la mau
ty danh gia ctia doanh nghiép vé viéc thuc hién phap luat lao dong va thi hai la
t6 chiic doan di thanh tra theo cach truyén thong.

12.1. Bao cao tu danh gia

Tai Viét Nam, quy dinh vé bdo cdo tu kiém tra da dugc dua ra d€ yéu ciu chu st
dung lao dong tra 16i mot bang cau hoi va gti vé co quan thanh tra lao dong lién
quan c6 chii ky cta cht st dung lao dong va dai dién cong doan (néu & d6 cé té
chtic cong doan)?°. Theo quy dinh, chua st dung lao dong phai gui cho Bo
LDTBXH/ S6 LDTBXH cac cau hoi da dugc tra 16i day da. Thanh tra lao dong
c6 thé giup gidi chtt hoan thanh mau bang hai va thanh tra c6 thé yéu ciu chu su
dung lao déng cé hanh dong cu thé trong trudng hop vi pham phap lutlao dong
bi phat hién?'. Tuy nhién, theo cd quan thanh tra, d6i v6i nhiing vi pham phap
luat bi phat hién thong qua tu kiém tra, thanh tra lao dong khong nhat thiét phai
tién hanh mot cudc thanh tra ngay sau do.

Ty kiém tra tu d6 da trg thanh hoat dong thanh tra lao dong phé bién nhét trong
viéc danh gia muc d¢ tuan thu luat lao dong ctia doanh nghiép. Nam 2011, S&
LDTBXH Ha Noi da gtii 640 mau bang hdi va nhén dugc trad 16i ctia 523 doanh
nghiép. Co quan thanh tra cho biét, cht stii dung lao dong nao khong tra 16i cac
mau bang hai tu danh gia sé bi dua vao ké hoach thanh tra hang nam. Hon ntia
theo bdo cdo, cac vu vi pham (162 truong hgp nam 2011) sé la uu tién dé€ tién
hanh thanh tra trong ndm ti€p theo. Trong bdo cdo gui ILO nam 2007, Chinh
pht Viét Nam cho biét bang hoi da dugc giii t6i 9.647 doanh nghiép va gan 4.000
trong s6 4.455 bang hdi c6 phan hoi, da dugc xt ly. Tai thanh phé H6 Chi Minh,
8.531 mau tu danh gia da dugc gtii t6i cdc doanh nghiép trong nam 2011, nhung
chi c6 2.642 trong s6 nay dugc gui vé S6¢ LDTBXH. S6 lugng vi pham dugc phat
hién trong cac mau bang hoi da tra 16i dén 12.380.

Ngoai ty kiém tra ctia cac doanh nghiép, thanh tra lao dong ciing tién hanh di
thanh tra theo ké hoach thanh tra hang nam hodc can cti vao khiéu nai, t6 cao

20 Bgo céo tu kiém tra dugc quy dinh tai Quyét dinh s6 02/2006/QD-BLDTBXH ngay 16/2/2006.

21 C6 méu bdo cdo tu kiém tra theo 9 linh vuc va mot mau chung danh cho céc doanh nghiép khéng thudc
9 linh vuyc trén.
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cua nguoi lao dong. Trong ca hai hinh thtic nay, thanh tra lao dong thong béo
cho chti stt dung lao dong it nhat ba ngay trudc khi dén thanh tra va gtii mot dé
cuong néu cdc van dé can thanh tra trong qua trinh thanh tra.

Cac vu t6 cao khong pho bién, chi c6 vai tram trudng hgp moéi nam. Thanh tra
c6 thé mét bon thang d€ giai quyét cac vu viéc nay hodc c6 thé lau hon tuy thudc
phan 16n vao viéc c6 thé tiép can dugc doanh nghiép hay khong. Cac van dé t6
cdo thuong la cht st dung lao dong bat budc lao dong lam ngoai gid hodc chi tra
thiéu ché do. Bo LDTBXH ciling nhan dugc khiéu nai ctia ngudi lao dong vé tinh
trang vi pham quyén lgi ctia tiing ca nhan nguoi lao dong du cac vu viéc nay
dugc giai quyét theo mdt trinh tuy riéng.

Theo ké hoach hang ndm, thanh tra lao dong tién hanh thanh tra tap trung vao
cac nganh ddc biét va xdc dinh danh muc cac dia ban sé tién hanh thanh tra.
Trong khi nhiing thong tin dugc stt dung dé lap cac ké hoach thanh tra chua
hoan toan rd rang, thi thuc té€ cho thay ké hoach nay dya vao s6 lugng doanh
nghiép ctia cac nganh trong di€ém tai moi tinh hon la téng di liéu vé cac truong
hgp vi pham tai cdc nganh d6. Co quan thanh tra cho biét bao cdo dac biét vé tinh
hinh vi pham thong qua thanh tra lao dong va bao cdo tii co quan truyén thong
c6 anh hudéng dén viéc 1ap danh sich cac nganh va doanh nghiép sé dugc tién
hanh thanh tra theo ké hoach hang nam.

Co quan thanh tra lao déng c6 cac mau chuén vé khiéu nai, thong béo tiép nhin
va khiéu nai da dugc giai quyét, va cac quyét dinh vé giai quyét khiéu nai. Khong
c6 mau van ban nao danh riéng cho tting linh vuc cho phép téng hgp thong tin
vé khiéu nai cua tling cd nhén va tién do giai quyét khiéu nai nay. Bén canh ké
hoach thanh tra dugc gtii t6i cht st dung lao dong trude khi tién hanh thanh tra,
cac mau/bang kiém cuia thanh tra lao dong khong dugc st dung cho viéc thanh
tra da lén ké hoach. Tuy nhién, theo bao cdo, quy dinh thanh tra dugc thuc hién
theo Nghi dinh s6 47/2010/ND-CP (truéc day 1a Nghi dinh s6
113/2004/ND-CP). Sau khi dgt thanh tra hoan thanh, cic thanh tra vién chuin
bi mét bao cdo chi tiét vé tat ca cac phat hién cting nhu ddu hiéu ctia moi vi pham
lao dong. Dong thoi, moét bién ban thanh tra dugc lap d€ chuyén t6i ngudi lanh
dao co lién quan. Bién ban nay ciing dugc chu st dung lao dong ky va cé néu
nhiing diém chua théng nhat véi cac phat hién cta thanh tra.

Bo LDTBXH cho biét cac nganh c¢é muic d¢ tap trung 16n lao dong nd, thanh tra

lao dong nii thudng dugc phan cong nhiém vu t6i thanh tra nhiing noi lam viéc
cua doi tugng lao dong nay.

13. Bién phap phong chéng vi pham
Du B¢ luat lao dong c6 quy dinh chtic nang tham van cua hé¢ thong thanh tra lao
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dong, tuy nhién van hoa phong chéng vi pham tai doanh nghiép cta thanh tra
lao dong chua dugc xay dung day du. Hé thong tap trung manh vao cac bién
phap tang cuong thuc thi cing nhu giai quyét cac vu viéc trén co s& khiéu nai va
t6 cdo.

Cuc An toan lao dong chiu trach nhiém nghién ctiu va tu van chinh sach, tién
hanh cdc nghién ctiu va danh gia vé s6 liéu va thuc hién phap luat lién quan dén
diéu kién va moi truong lam viéc. Vién ciing tham gia thuc hién cac cudc van
dong nang cao nhén thiic va c6 thé dong vai tro 16n hon trong viéc thuc day cac
tiép can phong chong vi pham trong viéc tuin thu luat lao dong cua Bo
LDTBXH.

Tt ndm 1999, Bo LDTBXH t6 chtic hang ndm Tuén 1é quéc gia vé€ an toan va vé
sinh lao dong tai mot tinh véi mot chu d€ cy thé nhu ATVSLD trong nong
nghiép va lang nghé truyén théng, phong chong chdy nd... Chinh quyén dia
phuong va cac doanh nghiép cting t6 chiic cac khoa dao tao va can b thanh tra
lao dong dugc moi d€ giang bai vé cac chinh sach va quy dinh phap luat ¢6 lién
quan.

14. Thanh tra lao déng khu ché xuat cédng nghiép

Ban quan ly cac Khu ché xudt cong nghiép (CXCN) dugc quy dinh tai Nghi dinh
$6 29/2008/ND-CP vé cac khu cong nghiép, khu ché xuat va kinh té. Ban quan ly
giai quyét rat nhiéu van dé, bao gom viéc cap gidy phép moi truong va gidy phép
lam viéc cho lao dong nudc ngoai. Thanh tra Bo va Thanh tra S& déu c¢6 thim
quyén thuc hién thanh tra trong cac khu cong nghiép, khu ché xudt. Tuy nhién,
do thi€u nguon luc, mot s6 S& da uy quyén cho Ban quan ly khu cong nghiép,
khu ché xuét thuc hién mét s6 nhiém vu quan ly nha nuéc vé lao dong. Mbi Ban
quan ly khu CXCN gtii bdo cao cho Co quan quan ly cac khu cong nghiép uong
va ty tuyén can bo giam sat thuc hién cong viéc nay. Can bo giam sat do Bo Noi
vu tuyén va dugc dao tao day du?2. Tat ca can b giam sat cac khu ché xuét cong
nghiép la cac chuyén gia tong hgp va lam viéc theo nhom tac nghiép. M6i Ban
quan ly khu CXCN déu xay dung ké hoach phat trién va khi c6 vin dé lién quan
dén thanh tra lao dong ctia S6 LDTBXH, ho trao d6i véi S6 LDTBXH. Tuy
nhién, khong cé can ct chinh thtic nao vé sy phoi hop gitia cac khu CXCN va
B6/Sé LDTBXH. Hon ntia, hoat dong hop tac chi mang tinh sy vu va Bo
LDTBXH cho biét can b giam sat ctia khu CXCN thuong tham vén véi cac
thanh tra lao ddng ctia B6/S6 LDTBXH dé€ trién khai cong viéc cta ho.

22 Nhiing can bd nay khong chinh thic la cac “thanh tra vién” va ho khong cé thdm quyén cudng ché thuc
hién phdp ludt vi du nhu ra quyét dinh xt phat doanh nghiép-
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15. Dang ky va thong bao tai nan

B6/Sé LDTBXH thu thap cac thong tin lién quan dén s6 lugng cac khi€u nai,
doanh nghiép va ngudi lao dong tai mdi tinh, dong thoi tap hgp thong tin vé tong
s0 muc phat va bién phap xt ly d6i v6i nhiing cht st dung lao dong vi pham luat
lao dong. BO LDTBXH thuc hién thi diém mot du an thu thép s6 liéu vao nam
2006, trong do6 bd sung cac s6 liéu dua vao cac mau ty danh gia. Tuy nhién, nd
luc nay khong dugce tiép tuc thuc hién bdi vi khong c6 co ché thudng/phat va
khong c6 két ndi may tinh véi co s6 di liéu cua Thanh tra Bo LDTBXH. Bo
LDTBXH cho biét ho rit quan tdm dén viéc ap dung dang ky doanh nghiép qua
két n6i may tinh va qua dé cép nhét véi két qua cac doan thanh tra (bao gom
thong tin vé tai nan va bénh nghé nghiép) du thoi gian dat ra cho viéc thiét lap
co sd dii liéu nay la chua ro rang?3.

S6 liéu vé doanh nghiép dang tin cay cho thanh tra lao dong cling dugc tap hop
bdi cac S& K& hoach va dau tu va Chi cuc thué ctia tinh/tp. Nhung diéu d6 khong
c6 nghia la thong tin d6 c6 thé dugc truy cap hodc dé dang ti€p can d€ cac thanh
tra lao dong st dung khi tién hanh thanh tra.

15.1.Tai nan lao ddong

Theo phap luat quy dinh, tat ca tai nan lao dong tai noi lam viéc phai dugc diéu
tra. Cdc tai nan nhd chi can doanh nghiép tu diéu tra. Tai nan nghiém trong va
chét nguoi do S6 LDTBXH phoi hgp véi cac co quan lién quan diéu tra (c6 ca co
quan cong an néu d6 la tai nan chét nguoi). Tuy nhién, tat ca ba cap do tai nan
nhu véy phai dugc thong bao va gui bdo cdo vé Bo LDTBXH theo mét mau bao
cdo chudn. Thuc t&, chi nhiing tai nan va bénh nghé nghiép nghiém trong méi
dugc bdo cdo. Tat ca cac bdo cdo gui vé B LDTBXH ciing sé dugc chuyén t6i
Cuc an toan lao dong. S6 LDTBXH gtii bdo cdo theo quy dinh t6i Bo LDTBXH
6 thang mot 14n. Pau thang 1 mdi ndm, cadc doanh nghiép c6 10 ngay d€ gtii béo
cdo tai nan lao dong ciia méi ndm t6i S¢ LDTBXH dia phuong. Sau d6 dén cuéi
thang 1, S6 LDTBXH chudn bi mdt bdo cdo tng hgp tinh hinh tai nan va gtii vé
B LDTBXH. Tai thanh ph6 H6 Chi Minh, viéc tong hgp bao cdo chiém nhiéu
thoi gian ctia can bd va diéu d6 c6 nghia la trong ca thang 1 ho khong thé lam
dugc bat cu viéc gi khac.

Theo Bo LDTBXH, s6 lugng cac vu tai nan lao dong da giam tii 6.223 nam 2009
xudng con 5.896 nam 2011. Tuy nhién, s6 lugng tai nan chét nguoi lai tang lén

23 Uy ban CEACR di giii mot dé nghi tryc tiép t6i Viét Nam vao niam 2007 yéu cdu dugc cung cdp thong tin
vé ding ky doanh nghiép va cap nhét thudng xuyén vé thong tin cta tdng diéu tra dan s6, thong tin phan
cdng can bo thanh tra lién quan dén s6 lugng co s6 san xudt kinh doanh va nguoi lao dong lam viéc & d6.
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trong thai gian trén tii 543 1én 57424, Theo S LDTBXH Ha Noi, trong nam 2010
6 106 vu tai nan nghiém trong, bao gébm 35 ngudi chét. Nam 2011, s6 vu tai nan
nghiém trong ting nhe 1én 123 va chi giam mot ngudi chét (con 34).

Tai thanh ph6 H6 Chi Minh, trong nam 2011 ¢6 3.198 vu tai nan, trong d6 c6 82
nguoi ti vong. Ti 1€ tai nan tinh trén 1.000 lao dong da gidm tli 2.7 trong nam
1996 xudéng con 1.8 nam 2011.

S6 lugng cac truong hgp mac bénh nghé nghiép trong ca nudc tii nam 2001 dén
2004 la 6.123. S¢6 liéu nay cho thdy su giam nhe ca mac bénh nghé nghiép trong
nhiing nam qua so véi giai doan 1996-2000 (7.424 ca bénh). Tuy nhién, ngudi ta
tin rang nhiing con s nay con thip hon dédng ké so véi thuc té vi hién nay chi c6
tti 5-10% cac doanh nghiép thudc nganh nghé lao déong doc hai tién hanh kiém
tra stic khde thudng xuyén cho ngudi lao dong. Phan 16n cac bénh nghé nghiép
dugc cho biét co lién quan dén hé ho hip. Nhung trong bat ct trudng hgp nao,
quy dinh thanh tra vé bénh nghé nghiép lai thudc trach nhiém ctia Bo Y & 25.

16. Thanh tra lao dong xif phat vi pham

Thanh tra lao dong dugc phap luat trao quyén trong viéc tang cuong thuc hién
quy dinh phap luét vé lao dong thong qua bién phap xt phat vi pham. Cac bién
phap xt phat khac nhau dugc biét trudc tuy thudc vao hinh thic va mic do
nghiém trong ctia vi pham, va cé thé bao gébm canh bdo, phat dnh hudng dén
kinh té, dinh chi hoat dong, rat gidy phép hodc dang ky hoat dong cua chu su
dung lao dong, va tham chi yéu ciu dao tao bat budc. Trong mot s6 truong hop,
thanh tra c6 thé dua ra bién phap tic thi, c6 thé 1a tam dinh chi hoat ddng doanh
nghiép néu ho ¢6 ly do tin cdy rang c6 mot nguy co nghiém trong sap xay ra anh
hudng dén stic khoe va an toan ctia nguoi lao dong. Thuc té, thanh tra lao dong
chua bao gi¢ quyét dinh bién phép nay trong dot thanh tra d4u tién, néu vi pham
do6 khong phai la mot nguy co thuc su nghiém trong (vi du, nguy co sip sy ra doi
v6i van dé stic khoé, an toan ctia ngudi lao dong, khong tra luong, lao dong tré
em...).

Trong trudng hop phat vi pham, s6 tién phat dugc quy dinh theo mtic do vi
pham. Quy dinh cling chi dua ra mtic han dinh dé thanh tra vién c6 thé ap muc
phat cao hon tuy thudc vao cac yéu t6 tang nang dugc phat hién. Mtc phat doi
da doi véi mot vi pham la 30 triéu Dong (khoang 1.500 dola My), va theo can bo

24 Can thém thong tin thong ké vé tai nan lao dong tai Viét Nam, hdy xem trang thong tin sau:
www.antoanlaodong.gov.vn.

25 Thong tu s6 12/2006/TTBYT ctia BO Y t&€ ban hanh hudéng dan kiém tra bénh nghé nghiép. Trong vong
15 ngay sau khi viéc kiém tra bénh nghé nghiép hoan thanh, két qua phai dugc thong bdo téi cha st dung
lao dong va cac co quan y t€ tai dia phuong.
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thanh tra mtc nay la chua du dé ngan can vi pham. Tuy nhién, theo quy dinh thi
khong c6 co ché nao dé€ tu dong diéu chinh cdc miic phat ngoai cach xem lai cac
quy dinh xt phat.

Néu mot thanh tra lao dong quyét dinh phat mot chu st dung lao dong, bao cao
thanh tra khong chi phai dua ra mtc phat hodc hinh thtc phat, ma con néi 16 vi
pham dé phai dugc khic phuc nhu thé nao va khi nao. Trong trudng hgp vi
pham nghiém trong, thanh tra vién khong can thiét phai dugc can b thanh tra
cdp trén cho phép trudc khi xt phat cha xt dung lao dong hodc tham chi dinh
chi hoat dong doanh nghiép. Chanh thanh tra S6 LDTBXH ciing c6 thé dinh chi
hoat dong hodc quyét dinh cua chu st dung lao dong néu thay tinh trang nguy
hai dén su song hodc stic khoe ctia nguoi lao dong hodc “xam hai nghiém trong
lgi ich ctia nha nudc” trong khi chudn bi ra quyét dinh xu ly.

Néu cht st dung lao dong khong dong tinh véi quyét dinh ctia thanh tra lao
dong, ho c6 quyén phan ting. Theo trinh ty, phan ting ctia ho trudc hét phai dugc
gtii t6i Chanh thanh tra ctia S6 LDTBXH. Néu van chua thoa dang, cht st dung
lao dong c6 thé gtii phan dé6i t6i Chanh thanh tra B LDTBXH. Trudng hgp chu
sti dung lao déng van chua bang long vé6i két qua giai quyét, vu viéc c6 thé sé
dugc gtii téi toa hanh chinh dé€ giai quyét.

Thanh tra lao dong cling c6 thé 4p dung hinh phat d6i véi viéc can trd thanh tra
trong khi thuc hién nhiém vy, vi du doanh nghiép tu chdi hodc tri hoan viéc
thanh tra ti€p can noi lam viéc hoac khong cung cdp thong tin dugc yéu cau.
Tham chi néu c¢6 nhu véy, bién phap nay khong dugc st dung trong thuc t€ va
can bd thanh tra van chua hiéu r6 vé kha niang ap dung hinh phat trong truong
hop nay.

S6 LDTBXH Ha Noi bao céo cho biét nam 2010, s6 tién phat thu dugc tii cac vi
pham la 453 triéu Dong (22.650 dola My). Trong nam 2011, con s nay tang gap
doi 1én 992 triéu Dong (49.600 dola My). Ly giai ctia viéc tang so tién phat la két
qua tang doan thanh tra ctia thanh tra B LDTBXH trén dia ban thanh ph6 Ha
Noi.

Tai thanh phé H6 Chi Minh, 60 xt phat dugc dua ra trong nam 2006, thu vé s6
tién phat la 300 tri¢u Dong (15.000 dola My). S6 lugng xt phat trong 5 nam sau
do, dén ndm 2011 ting hon 10 1an 1én dén 621 trudong hgp véi so tién phat 1a 5,9
ti Dong (295.000 dola My). Du s6 lugng xt phat va tién phat thu vé tang 1én, S&
LDTBXH tp HCM van cho rang con ton tai mét van dé khoé khén trong viéc thu
phi xti phat. D€ ting muic d¢ thu phi, S6 LDTBXH tp HCM ban hanh mot quyét
dinh hanh chinh trong ndam 2009 theo nghi quyét cia UBND thanh phé cho
phép thanh tra lao dong dugc dua ra quyét dinh tht hai néu doanh nghiép bi
thanh tra khong ndp phi vi pham. Quyét dinh lan hai nay gitp ting cuong thdm
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quyén cho S6 LDTBXH trong viéc thu phi vi pham con ton dong truc tiép tu
ngan hang ctia cht st dung lao dong mé tai khoan & dé. Néu ngan hang khong
trich von ctia doanh nghiép nop khoan phi vi pham nay, ngan hang c6 thé phai
chiu trdch nhiém ndp khoan phi d6. Theo S LDTBXH tp HCM, thanh cong ctia
bién phdp nay tuy thudc rit I6n vao kha nang cé thé xdc dinh ngan hang nam git
tai san clia doanh nghiép va moéi quan hé gitia can bo S6 LDTBXH va nhén vién
ngan hang. K€ ti khi ap dung bién phdp nay, ti 1¢ thu phi vi pham duoc cai
thién.2¢

Cac thanh tra vién lao dong dugc trao quyén ap dung mtuic phat t6i 500.000 Pong
(25 dodla My). Cac mtc phat cao hon chi c¢6 thé do Chanh thanh tra quyét dinh
(doi da la 30 triéu dong -1.500 dola My).

Trong mot s6 truong hgp, quy dinh hanh chinh dugc cho la khong phu hgp dé
yéu cdu chu st dung lao dong tuan thu phap luat theo quy dinh, do d6 Bo/S&
LDTBXH c6 thé phai dua ra quyét dinh.

17. Phéi hop véi cac co quan ¢6 lién quan

bao tao phu hgp la cach tét nhat dé trang bi cho thanh tralao dong nang luc thuc
hién cac chtic nang ctia ho mot cach hiéu qua. Trong nhiéu trudng hop, thanh tra
vién cén sy trg giup cta cac chuyén gia ky thuit doi véi cac van dé ngoai kha
nang va trinh do dao tao ctia can bd thanh tra. Thong thudng, phap luat quéc gia
quy dinh cho phép c6 thé mai chuyén gia (khéng nhit thiét phai la cong chiic) dé
h6 trg cac thanh tra lao dong tién hanh thanh tra. Nhiing chuyén gia nay khong
c6 thdm quyén nhu thanh tra lao dong (vi dy, phat doanh nghiép vi pham),
nhung ho trg ky thuat ctia ho gidp xdc dinh muic d) tudn thu cac tiéu chuén lao
dong cu thé. Vi dy, thanh tra vién c6 thé cAn mdt chuyén gia ho trg vé linh vucy
té, ky thuét dién, hoa hoc, an toan vé sinh lao dong hodc cac linh vic chuyén mon
khéc.

Tai Viét Nam, doi ngti ky su, bac sy va cac chuyén gia c6 trinh d6 phu hgp c6 thé
tham gia nhu nhiing chuyén gia danh gia va c6 thé tham gia doan thanh tra lao
dong. Truong hop nay dugc thuc hién tai S6 LDTBXH Ha Noi va thanh tra ctia
s& dua vao cac danh gia ky thuat tai doanh nghiép do Bo Y t€ thuic hién lién quan
dén van dé an toan va vé sinh lao dong.

V6i nhiéu hoat dong thanh tra chuyén nganh do B6/S6 LDTBXH thuc hién, chac
chdn da c6 su chong chéo trong cong tac thanh tra véi cac Bo, nganh khac. Véi
trach nhiém chung, B Y té cling thudng trién khai cdc dgt thanh tra c6 su phoéi
hop véi thanh tra B LDTBXH du gitia hai bo khong c6 thoa thuan chinh thitic
nao huéng dan hoat dong hgp tac nay.

26 S LDTBXH TP.HCM da ban hanh 44 quyét dinh nhu vay trong ndm 2011.
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18. Hop tac v@i cac cuc trong B6 LDTBXH

Thanh tra lao dong trao d6i thong tin va tién hanh di thanh tra véi su tham gia
ctia cac thanh tra lao dong va can bd tii cac cuc, vu trong BO LDTBXH.

Cuc quan ly lao dong ngoai nudc chiu trach nhiém gidm sat viéc quan ly hop
dong lao dong ctia ngudi lao dong ra nudc ngoai lam viée, cac co quan tuyén
dung va bé tri lao dong, dong thoi chudn bi ké hoach cdng tac va chuong trinh
dao tao c6 sy tham van véi B/Sd LDTBXH. Tuy nhién, thanh tra ciia Cuc quan
ly lao dong chi c6 thé kiém tra ma khong c6 thdm quyén yéu ciu cudng ché thi
hanh phap luat. Ho tham gia cdc doan thanh tra cing véi cac thanh tra lao dong-
nhiing ngudi c6 thdim quyén xu phat hodc tu tién hanh cac cudc kiém tra va dé
nghi Cuc trudng Cuc Quan ly lao dong ngoai nude xu phat theo thim quyén..

Vu Bao hiém xa hoi khong c6 thanh tra vién nhung ho tham gia vao cac doan
thanh, kiém tra lao dong nham bao dam viéc thuc hién luat bdo hiém xa hoi. Cuc
bao vé va cham séc tré em khong cé thanh tra hodc giam sat vién vé linh vuc nay.
Tuy nhién, Cuc c¢6 tham van véi thanh tra lao dong d€ chudn bi ké hoach hoat
dong ctua minh.

Trudc nam 2010, Tong cuc day nghé c6 luc lugng thanh tra dé€ di tranh tra cac co
s& dao tao nghé du ho khong cé thdm quyén yéu ciu tang cuong thuc hién phap
luat lién quan dén vin dé lao dong va viéc lam. Nhung ho ciing da t6 chiic nhiéu
doan thanh tra v6i sy tham gia ctia thanh tra Bo LDTBXH va gti bdo cdo hang
nam lén Co quan thanh tra B¢ dé€ giup xay dung ké hoach hoat dong. Bo
LDTBXH ciing ho trg ky thuat cho Téng cuc day nghé vé trinh tu tién hanh
thanh tra. Tu khi Luat Thanh tra ndm 2010 c6 hiéu luc, Téng cuc Day nghé
khong con c6 t6 chiic thanh tra nita.

Co quan thanh tra B phéi hgp vé cap do ky thuat véi Cuc An toan lao dong, dic
biét trong viéc trao d6i thong tin lién quan dén tai nan lao dong. Cuc ATLD chiu
trach nhiém vé bao cdo tinh trang tai nan lao dong.

Hau hét cac cuc nay khong hoan toan cé thdm quyén yéu ciu tang cudng thuc
hién phép luét, va vai tro nay phai dugc b trg boi cac thanh tra lao ddng véi viéc
ap dung cac hinh thtc xt phat vi pham.

19. Phéi hop véi cac doi tac xa hoi

Tai Viét Nam, B9 luat lao dong quy dinh r6 t6 chiic cong doan sé, cung véi cac co
quan nha nudc va t6 chtic kinh té, xa hoi, theo déi va bao vé quyén ctia nguoi lao
dong. Nhu da néu 6 trén, cong doan ciing sé giam sat viéc thuc hién cac quy dinh

cta luét lao dong. Ciling theo luat nay, tai cac doanh nghiép véi ti 1¢ lao dong ni
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cao, trong ban lanh dao doanh nghiép phai c6 mot lanh dao dugc phan cong
giam sat cac van dé lién quan dén lao dong ni.

Lién quan dén thanh tra lao dong, c6 mdét nhiém vu chung déi véi cac thanh tra
lao dong la khi tién hanh thanh tra, ho phai tiép xtuc vé6i dai dién cong doan (néu
c0) tai doanh nghiép & cap do noi lam viéc.

Tiép theo Luit Cong doan, c¢6 nhiéu van ban hudng dan thi thanh luit dugc
thong qua, bao gom mot quy dinh ctia Tht tuéng Chinh pht nam 2007 vé giam
sat cac hoat dong gitia dai dién cong doan va chinh quyén dia phuong. Theo quy
dinh nay, ké hoach cong tdc hang ndm dugc cung chuén bi va ky két bai Chu tich
Tong lién doan lao dong Viét Nam (VGCL) va B¢ truéng Bo LDTBXH. Ké hoach
nay bao gom viéc két hgp cac uu tién cta ca hai co quan. Mot nhém can bo
chung ctia hai co quan chiu trach nhiém thuc hién ké hoach cong tac nay, trong
d6 bao gom viéc cti doan giam sat di dia phuong d€ thuc hién cong tac giam sat
tuan tha phap luat.

Cac chuyén di giam sat nay dugc thuc hién bdi 4 hodc 5 can bo dai dién cua Bo
LDTBXH va S6 LDTBXH dia phuong (bao gom 1 thanh tra lao dong) cung véi
dai dién ctia ngudi lao dong. Trong khi dai dién ngudi lao dong c6 mat trong qua
trinh giam sat d€ giap xac dinh cac vi pham tai noi lam viéc, nang luc va quyét
dinh xu phat vi pham lai thu¢c thdm quyén cta thanh tra lao dong khéi co quan
hanh chinh. Tt ndm 2008, s6 lugng cac doan phoi hgp gidm sat da giam, tuy
nhién S¢ LDTBXH cho biét ho c6 mdi quan hé t6t va van cung giam sat doanh
nghiép tai cap co sd voi su tham gia ctia dai dién cong doan. Cac hoat dong phoi
hgp nay c6 xu hudng tip trung vao phat hién vi pham hon la thuc déy tiép can
phong chong vi pham nhu cach ti€p can cua thanh tra lao dong trong ca nudc.

Ngoai cac doan phoéi hgp gidm sat véi S6 LDTBXH, Phong Thuong mai va Cong
nghiép Viét Nam (VCCI) cting hop tac chat ché trong viéc t6 chtic cac hoi thao,
tap huin va thyc hién cac du an.

Tai S6 LDTBXH Ha Noi, khoang 90 doan phoi hgp giam sat dugc thuc hién véi
su tham gia ctia thanh tralao ddng va can b co quan bao hiém xa hoi va dai dién
ctia VCCIL.

20. Cac phat hién

1. Cdc phdt hién chung. Trong thap ky qua, Viét Nam da c6 nhiéu tién bo trong
viéc tang cuong nang luc cta hé thong thanh tra lao dong thong qua viéc xay
dung chién lugc thanh tra, b6 sung luc lugng can b thanh tra lao dong va
chuyén mon hoéa chiic nang thanh tra lao dong. Co quan thanh tra lao dong cap
trung uong lap k& hoach ky ludng va tién hanh giam sat cac hoat dong thanh tra
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trong ca nudc. B LDTBXH dong vai trd quan trong trong viéc ho trg ky thuét
cho cép tinh va duy tri thuong xuyén quan hé hgp tac véi caic S¢ LDTBXH ciing
nhu véi t6 chiic cua ngudi lao dong va t6 chiic cua cha st dung lao dong. Véi su
phat trién tich cuc d6, hé thong thanh tra lao ddng c6 thé cung ¢ hoat dong cua
minh hon niia d€ ning cao tinh hiéu qua trong viéc ddm bao thuc hién phap luét
lao dong phu hgp véi cac nguyén tac va cong cu ctia ILO.

2. Quy dinh phdp ludt. Bo Luat Lao dong c6 cac diéu khoan lién quan dén thanh
tra lao dong. Chinh pht hién dang ting cudng qua trinh cai cach luat lao dong,
bao gom viéc stia d6i Bo Luat Lao dong. Thai di€ém nay ctia qua trinh cai cach la
mot co hdi quan trong d€ thay ddi phap luat qua d6 cai thién khuon khé phap
luat vé thanh tra lao dong, ddc biét lién quan dén cac bién phap xt phat, nhiing
trd ngai va thdm quyén cta thanh tra lao dong.

3. Tiéu chudn lao dong qudc té. Yéu cu truc tiép cin dy ctia Uy ban chuyén gia
vé ap dung Cong udc va Khuyén nghi ctia ILO (CEACR) trong phan hoi déi véi
bdo cdo ctia Viét Nam vé Cong udc s6 81 khong xac dinh dugc cac khé khan cha
yéu trong viéc ap dung Codng udc du ciing da c6 nhiing co s¢ d€ cai thién tinh
hinh nay. Hon niia, Viét Nam chua phé chudn Cong udc s6 129 vé thanh tra lao
dong (trong ndong nghiép) trong khi quoc gia nay hién cé mot lugng 16n nguasi
lao dong lam viéc trong khu viic nong nghiép.

4. Cd cdu cuia hé thong thanh tra lao dong. Viéc ton tai nhiéu chiic ning cta co
quan thanh tra tai B§/Sd LDTBXH va s6 lugng han ché cac thanh tra vién la mot
thach thtic trong viéc dam bao hoat dong cua thanh tralao dong. Cong udc s6 81
yéu ciu c6 mot co quan thanh tra lao dong doc lap dé bao dam viéc tudn thu
phap ludtlao dong. Viéc chua hoan toan c6 mét co quan thanh tra nhu véy da gay
kho khan trong viéc ddm bao nang luc ky thuat phtt hgp ma moét co quan thanh
tra lao dong chuyén nghiép phai c6. Diéu nay ddc biét quan trong doi véi S6
LDTBXH ctia tinh ma trong d6 co quan thanh tra véi nhiéu chtic nang la mot
dac diém phd bién do tinh trang thiéu can b (Uy ban CEACR cho biét nhiém vu
cua thanh tralao dong can tip trung vao cac van dé lao dong va khong nén bi m¢o
nhat béi nhiing trach nhiém khéac nhu giai quyét tranh chap hodc hoa giai.

5. Pham vi cua thanh tra lao dong. Hé thong thanh tra lao dong tai Viét Nam la
mdt hé thong t6ng hgp bao trum nhiéu van dé lao dong (vi duy, diéu kién lam
viéc, an toan v¢ sinh lao dong, an sinh xa hoi, hgp tac xa, lao dong di cu...). Pham
vi nang luc ky thuat rong 16n nay doi héi phai ddc biét chu y téi viéc thiét ké mot
co céu chiic nang két hgp mot cach tiép can tong hop doi véi thanh tra lao dong
cung véi kién thiic chuyén mon ky thuét cu thé. Kinh nghiém ctia thanh ph6 Ho6
Chi Minh trong viéc stt dung cac nhém chuyén gia tit cdc phong ban ctia thanh
tra c6 b8 sung cac chuyén gia ky thuat c6 thé la mot thuc tién can xem xét tai cac
tinh, thanh pho khac.
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6. Nguon nhdn lyc. C6 khoang 450 thanh tra vién cua Bo LDTBXH va S&
LDTBXH, trong do chi ¢6 tti 120-150 thanh tra vién thuc hién thanh tralao dong
cung v6i cac nhiém vu thanh tra khac thudc thim quyén ctia B va S&. S6 lugng
thanh tra vién lao dong 1a qua thap so véi s6 lugng cac doanh nghiép da dang ky
trong ca nudc (khoang 400.000 doanh nghiép), chua ndi dén cac doanh nghiép
chua dang ky. Uy ban CEACR trudc day da néu thuc trang nay trong ban dé nghi
truc ti€p gtii Chinh pht ndm 2010 lién quan dén Cong udc s6 81. Quy dinh vé
dinh muc bién ché dé tuyén dung cong chiic méi (bao gém ca thanh tra lao
dong) khong cho phép tuyén thém thanh tra lao dong. Vi véy, qua trinh tuyén
chon can b thanh tra rat khat khe, chuyén nghiép va diéu kién lam viéc cho
thanh tra trd nén pht hgp hon. Nhung van ton tai sy mét cin bing gitia s6 lugng
thanh tra vién 1a nam va ni giéi (thuc té c6 it phu nit). Diéu nay dic biét dé thay
trong giéi quan ly cép cao clia co quan thanh tra.

7. Dao tao chuyén siau va phdt trién nghé nghiép. Nhiing nd luc quan trong gan
day da cai thién cong tac dao tao thanh tra lao dong, dic biét 1a & giai doan tuyén
dung véi chuong trinh dao tao pht hgp, linh hoat va bén viing, va dao tao hién
nay doéi v6i ca nhén ttng thanh tra lao dong. Tuy nhién, mot ké hoach dao tao
chién lugc cap quoc gia da dugc thong qua dap ting nhu cau thuc té€ ctia thanh
tra lao dong.

8. Ddnh gid hoat dong ciia hé thong thanh tra lao déong. BO LDTBXH va cic S
LDTBXH dugc yéu cau phai c6 bao cao dinh ky vé cac hoat dong thanh tra lao
dong lam co s& cho viéc chudn bi ké hoach thanh tra hang ndm. Tuy nhién, chi
c6 it bdo cdo dugc thuc hién c6 hé thong d€ danh gid toan dién hoat dong ctia hé
thong thanh tra lao dong va tting thanh tra lao dong nhu mot cong cu tap trung
va cai thién két qua, va dap ting cac muc tiéu dé ra.

9. Ldp ké hoach va ldp chuong trinh. Viéc 1ap ké hoach va lap chuong trinh gitia
Bo LDTBXH va cac S6 LDTBXH la r6 rang, c6 co cdu day da va c6 su tham gia.
Tuy nhién, viéc x4y dung ké hoach cong tac tai cdp trung uong lai khong cd
nhiéu tham vén véi cac can bo thanh tra va co quan khac, nhu vay khong chi mat
thoi gian ma con ¢é nguy co dan dén viéc nhom lai cac ké hoach khong trong
tam, lam yéu di kha nang tac dong va két ndi cac hoat dong thanh tra.

10. Tién hanh thanh tra. Mot cai thién dang k€ da dugce thuc hién do la don gian
héa viéc di thanh tra thong qua viéc giam bét quy mo doan thanh tra va thoi gian
cho tling dot thanh tra. Cai thién nay da gép phan lam ting s6 lugng cac doan
thanh tra dugc trién khai. Thdm chi, & mot dit nudc ma phan 16n 1a doanh
nghiép viia va nho, s6 lugng cac lan di thanh tra cta moét thanh tra lao dong cé
thé cao hon rat nhiéu. Hon ntia, trong khi khong phai luc nao ciing thich hgp khi
bdo trudc viéc tién hanh thanh tra, Cong udc s6 81 quy dinh rd rang thanh tra
lao dong c6 quyén dén kiém tra noi lam viéc bét ct lic ndo trong ngay hodc dém

26



Ban ghi nhé Ky thuat Danh gia Nhu cau Thanh tra Lao déng tai Viét Nam |

ma khong can béo trudc. Day 1a vin dé dugc Uy ban CEACR néu trong ban yéu
cau tryc ti€p nam 2010 vé Cong udc nay.

11. Trang thiét bi cho céng tdc thanh tra. Cac thanh tra lao dong thiéu trang
thiét bi ky thuat d€ tién hanh thanh tra ddy du va nhanh chéng (vi du thiéu bo
cong cu do dac vé ATVSLD). Hon niia, thanh tra lao dong chua dugc dao tao day
du d€ st dung ké ca nhiing trang thiét bi ky thuét san co.

12. Bdo cdo ty ddnh gid. Viéc dua ra cach thiic bdo cdo ty danh gia la mot sang
kién d€ md rong hoat dong thanh tra. Cac mau danh gid cu thé theo linh vuc
dugc b6 sung gan déy da cai thién tinh chit hudng vao muc tiéu thanh tra va tinh
hiiu dung ctia cac cong cu nay. Tuy nhién, van chua c6 mét huéng dan rd rang vé
két qua ctia qud trinh ty danh gid (cac bao cao hoan chinh) can dugc st dung
nhu thé nao dé xac dinh vi pham, 14p ké hoach di thanh tra, thiét ké cac chién
lugc phong chdng vi pham, va néi chung, gép phan vao quy trinh lap ké hoach
thanh tra lao dong. Uy ban CEACR néu trong ban yéu cAu tryc tiép nim 2010
rang dé tuong thich véi cac diéu khoan ctia Cong udc s6 81, viéc tu danh gid chi
nén la bién phap bd sung va khéng nén thay thé thanh tra lao dong.

13. Khu ché xudt cong nghiép. Hé thong giam sat gdn day tai cac khu CXCN chua
to ra hiéu qua trong viéc hudng t6i muc tiéu tuan tha quy dinh phéap luat. Hon
niia, h¢ thong chua cho thdy mot co ché diéu phoi phu hop gitia can bo giam sat
va h¢ thong thanh tra nha nuéc vé lao dong.

14. Chiic ndng phong chéng vi pham va tu vdin ciia hé thong thanh tra lao dong.
Cong viéc chinh ctia thanh tra lao dong chu yéu tép trung vao viéc xac dinh va
xu phat cac vi pham phap luat lao dong. Trong khi cong viéc nay bi han ché béi
s0 lugng thanh tra vién truéc mot s lugng 16n cac doanh nghiép trong ca nudec,
viéc st dung cac dich vu tu van va phong chong vi pham, bao gom ca céc chién
dich thanh tra lao dong lai bi bé qua. Hién nay, hé thong nay chua cho thay thuc
t€ cac thong bao va/hodc canh bao (vi du chi thi vé nang cao hiéu qua cong viéc
hodc tudn tha phap luit) dugc st dung d€ phat huy ddy du chic nang hodc thuc
hién theo mot cach c6 hé thong. Nhiing sang kién nay c6 thé 1a mot phuong tién
quan trong nham thuc d4y van héa thuc hién phap luit, mé rong tac dong ctia
thanh tra lao dong va la co s& viing chic d€ hop tac véi cac dai tac xa hoi.

15. Ddng ky. Tai Viét Nam hién thi€u mét co s& thong tin déng tin cay, c6 thé tiép
can va cap nhat vé doanh nghiép va noi lam viéc. Thiéu cung c6 co s6 dit liéu
trong viéc phoi hgp véi cac co quan nha nudc cdp trung uong va dia phuong dé
cai thién chtic nang 1ap ké hoach va giam sat ctia hé thong thanh tra lao dong.

16. Tai nan. Theo cac yéu ciu ctia Cong udc s6 81, thanh tralao dong dugc thong
bao cdc tai nan lao dong. Tuy nhién, thuc t€ cho thdy ti 1¢ tai nan lao dong
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(nghiém trong va chét nguoi) chua dugc bao cao con cao. Két qua cho thay, thuc
té€ nay han ché kha nang cua cac thanh tra lao dong d€ c6 thé thuc hién cac can
thiép muc tiéu va hanh dong phong chéng vi pham lién quan dén thuong tich
nghé nghiép. Dong thoi, nhu cau dao tao chuyén nganh vé linh vic nay dugc xac
dinh béi cac bén c6 lién quan.

17. Xu phat. Nhu néu & trén (phat hién 2), mtic xt phat hién nay khong du tinh
ran de va ngan chan dugc tat ca cac vi pham phép luét lao dong, dac biét con la
trd ngai doi v6i hoat dong cua thanh tra lao dong. Quy trinh xt phat hanh chinh
va tang cuong xu ly vi pham dugc thiét ké t6t du van con nhiing thach thic trong
viéc thu dugc tién phat cua don vi vi pham.

18. Phéi hgp véi cdc co quan cong quyén. Co quan thanh tra hgp tac véi cic co
quan cong quyén, dic biét la BO LDTBXH & cép trung uong va viéc chuén bi ky
hon cung v6i phuong phéap lam viéc phu hgp cé thé gitp xay dung dugc quy
dinh phdi hgp dem lai loi ich cho cac bén lién quan.

19. Diéu phdi véi cdc déi tdc xa hoi. Co mot co ché diéu phoi tét véi cac doi tac
xa hoi, ddc biét trong viéc thuc hién cac doan thanh tra lién nganh véi Tong lién
doan lao dong Viét Nam (VGCL). Tuy nhién, c6 thé c6 sy nham lan vé vai tro va
thdm quyén ctia VGCL trong cdc doan thanh tra nay. D€ trach cach hiéu nhu vay,
cac doan thanh tra lién nganh cin chuyén tu viéc tap trung vao hanh dong ting
cuong thuc thi phap luat sang cac tiép can phong chong vi pham, vi du thong qua
cac chién dich chung va nang cao nhén thiic.

20. Hgp tdac Nam- Nam (Hgp tdc quoc té). Hién da c6 mot co sg tot trong hgp
tac ASEAN v€ thanh tra lao dong. Co ché hgp tac nay co6 thé dugc ting cuong
hon niia thong qua chia sé kién thiic song phuong va trao d6i chuyén mon vé
thanh tra lao dong.

21. Cac khuyén nghi

1. Phdp ludt. Nhiing thay d6i dudi day trong Bo Luat Lao dong can dugc Vu
Phap ché cua B LDTBXH xem xét nghiém tic trong bdi canh cai cach xay dung
phap luat hién nay:
- Miic d6 xt phat theo luat dinh can dugc ting lén d€ dam bao tinh ran de.
- Mot diéu khoan can dugc dua vao véi quy dinh tao diéu kién t6t hon
trudc nhiing tré ngai hién nay d€ thanh tra lao dong thuc hién nhiém vu
thanh tra.
- Phap luat hién hanh can c6 nhiing diéu khoan quy dinh bat budc doanh
nghiép phai bao cdo theo phiéu ty kiém tra khi c6 yéu ciu cta cac co
quan thanh tra lao dong.
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- Cac diéu khoan hién nay trong luat can dugc stia d6i d€ dam bao rang
thanh tra lao dong c6 thdm quyén ro rang, dugc tu do tiép can noi lam
viéc khi thanh tra vao bat ct thoi diém nao trong ngay hodc dém ma
khong phai bao trudc pht hgp véi quy dinh cua Cong ude s6 81.

Hoat djng ILO c6 thé thiic hién. ILO sé ho trg viéc xay dung cdc diéu khodn nay
(va cac diéu khoan khac) trén co s& két qua danh gia nay thong qua cac hoat
dong tu van ky thuat da lap ké hoach va cac cudc hop sdp t6i cho t6i khi B Luét
lao ddng méi dugc thong qua. ILO ciing ho trg xay dung dé an nang cao ning luc
thanh tra lao dong trinh Thu tuéng chinh phu thang 11 ndm 2012.

2. Cdc tiéu chudn lao dong quéc té. V&i s lugng 16n ngudi lao dong lam viéc
trong khu vic nong nghiép, Viét Nam ciing c6 thé xem xét phé chuin Cong uéc
thanh tra lao dong (trong nong nghi¢p) nam 1969 (Cong udc s6 129).

Hoat dong ILO c6 thé thuic hién. ILO san sang ho trg ky thuét cho Chinh phu Viét
Nam d€ xem xét kha nang phé chudn Cong udc s6 129.

3. Co cdu va pham vi hé thong thanh tra lao dong; lap ké hoach va lap chuong
trinh. BO LDTBXH, S6 LDTBXH can xem xét viéc thanh lap don vi thuoc Thanh
tra B¢/ Thanh tra S& véi chiic nang tach biét khoi cac chiic ndng khac ctia Thanh
tra Bo/Thanh tra S& . Pon vi méi nay dugc bé tri cac can b chi véi chuyén mon
vé thanh tra lao dong du c6 thé ciing phai tap trung vao chuyén nganh dua trén
cac ndi dung thanh tra doi hoi ky thuat khac nhau (vi du vé ATVSLD, diéu kién
lam viéc, an sinh xa hdi....). Nhu vay sé giap tang cuong thim quyén cip trung
uong cta hé thong thanh tra lao dong pht hop véi Cong udc s6 81.

Cung véi vai tro ro rang vé thim quyén cép trung uong cua thanh tra lao dong,
can xay dung moét quy trinh vé 1ap chuong trinh va lap ké hoach riéng biét ctia
thanh tra lao dong. Trong quy trinh nay, cdc phuong phap lam viéc vé6i cac don
vi thanh tra khéc va cac can bo khac c6 thé dugc cu thé hoda.

Hoat dong ILO c6 thé thuc hién. ILO c6 thé tu van ky thuét vé viéc thiét ké va thiét
14p mot co cau thanh tra lao dong trong Bo va Sé.

4. Ngudn nhdn lyc. B6/S6 LDTBXH can dé xudt véi cdc co quan ¢ thdm quyén
vé viéc nang dan 1én chi tiéu bién ché thanh tra lao dong nhung c6 tinh toan dé
dat t6i muc do hop ly hon tuong ting véi s6 lugng doanh nghiép va ngudi lao
dong trong nudc. Tiép theo viéc tuyén dung va dé bat thanh tra lao dong, B4/S&
LDTBXH ciing cin c6 gang dat muc tiéu can bang hon vé can b thanh tra nam
va nii, bao gobm ca can bo quan ly. Hon ntia, B LDTBXH ciing can ti€p tuc cai
cach quan ly viéc thuc hién cong viéc cd nhan doi véi thanh tra lao dong, qua do
sé gitip nang cao trach nhiém giai trinh va phat trién chuyén mén cho cac can bo
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thanh tra.

Hoat dong ILO c6 thé thuic hién. ILO c6 thé hé trg ky thuét trong viéc thiét ké cac
cong cu danh gia thuc hién cong viéc ctia can bd thanh tra lao dong.

5. Trang thiét bi: BO/S6 LDTBXH can tién hanh kiém ké va ddnh gia trang thiét
bi ky thuat ctia thanh tra lao dong. Trén co s& xac dinh nhu cau trong qua trinh
danh gia, Bo/ S6 LDTBXH cén mua sam nhiing trang thiét bi cin thiét va t3 chiic
dao dao dé dam bao st dung hiéu qua thiét bi.

6. Dao tao. Trong bodi canh c6 nhiéu hoat dong va cong cu dao tao hién nay, Bo
LDTBXH can xem xét thiét ké va xay dung mot ké hoach dao tao chién lugc toan
dién cép quéc gia nham dép ting cac nhu cau thuc té€ ctia thanh tra lao dong, bao
gom ca viéc xu ly cac van dé vé ky nang xa hoi va ky nang ky thuat.

Hoat dong ILO c6 thé thuc hién. ILO c6 thé hé trg xay dung mot ké hoach trén co
s& cac kinh nghiém qudc gia va cé thé st dung gido trinh dao tao hién co vé
thanh tra lao ddng bé sung vao tu liéu dao tao da dp dung tai Viét Nam (trong boi
canh dé 4n c¢ lién quan trinh Tht tuéng Chinh pht trong nam 2012). ILO cling
c6 thé ho trg viéc t6 chiic va thuc hién dao tao giang vién nham ho trg hiéu qua
va bén viing trong viéc st dung cac cong cu dao tao nay.

7. T6 chiic doan thanh tra: Cac phuong phép lap ké hoach di thanh tra lao dong
can dugc diéu chinh d€ ning cao miic d thanh tra ctia tiing thanh tra vién va tap
trung vao cac doanh nghiép da bi phat hién cé nhiéu rai ro hoac ton tai vé tudn
tht phap luat lao dong (vi du, cac doanh nghiép viia va nho, khu vuc nong
nghiép, khu ché xuét cong nghiép). Céng cu mdi nhu bang kiém tiéu chudn can
dugc xay dung dé dam bao cac doan thanh tra lao ddng dugc thuc hién cé hé
thong va mang tinh so sanh nhiéu hon. Dong thoi, cac chién dich thanh tra lao
dong can dugc trién khai d€ b6 sung cho cac doan thanh tra va gitp tang cuong
vai tro phong chong vi pham ctia hé thong thanh tra lao dong.

Hoat dong ILO c6 thé thuc hién. ILO c6 thé hd trg thiét ké cdc bang kiém va chién
dich thanh tra lao dong.

8. Ddng ky va bdo cdo tu ddnh gid. Mot mau ding ky dé tiép can & cdp qudc gia,
théng nhat va toan dién cin dugc x4y dung d€ phoi hgp, khi cin thiét, véi cac co
quan c6 thé b6 sung thong tin. Ban dang ky cin bao gém thdng tin dugc thu thap
ti bdo cdo tu danh gia, két qua ctia doan thanh tra lao dong, s6 liéu vé tai nan lao
dong (bao goém thong tin tii Cuc an toan lao dong) va s6 liéu an sinh xa hoi.
Trong bdi canh hién nay, viéc s6 hoa cac bao cdo tu danh gia can dugc xem nhu
xudt phat diém, qua d6 mdt hinh thtic ding ky rong hon cé thé dugc thiét lap dé
cung thu thap cac s6 liéu co lién quan dén cong viéc cua thanh tra lao dong.
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Ban tu danh gid ciing cin dugc st dung d€ dinh hinh xu huéng chung va cac
thach thiic trong viéc tuén tht phap luat lao dong tai noi lam viéc, qua d6 c6 thé
khong chi st dung dé€ 14p ké hoach chién lugc di thanh tra, ma con mé rong hon
hanh dong phong chong vi pham.

Hon ntia, cac bdo cdo can dugc st dung d€ danh gia diéu kién lam viéc, an toan
va vé sinh lao dong trong nhiéu doanh nghiép viia va nho.

Hoat dong ILO c6 thé thuic hién. Két ndi véi quy trinh s6 hda cdc mau ty ddnh gia,
ILO c6 thé ho trg viéc thiét ké va thuc hién mot hé thong ding ky rong rai hon,
va xac dinh cac nhu cau dao tao ctia nhiing can b phu hgp.

9. Tai nan. Thanh tra lao ddng can dugc dao tao theo nhu cau d€ nang cao kién
thiic ky thuat va ky nang diéu tra cic vu tai nan lao dong va bénh nghé nghiép.
Céc chién dich cu thé ciing cdn dugc phat dong dé€ cai thién quy dinh béo cdo ctia
doanh nghiép khi tai nan va bénh nghé nghiép xay ra.

Hoat dong ILO c6 thé thuc hién. Khuyén nghi nay sé dugc xem xét trong bdi canh
ILO c¢6 thé hd trg dao tao va tién hanh céc doan thanh tra.

10. Chiic nang phong chong vi pham, tu vin va phéi hop véi cdc déi tdc xa hdi.
Mot chién luge can dugc xay dung d€ cai thién van hoa phong chéng vi pham
trong moi quan hé véi td chiic ctia ngudi lao dong va t6 chiic ctia chi st dung lao
dong. Chién lugc c6 thé gop phén tang cudng thuc thi phap luét lao dong va bd
sung nhiém vu cho cac thanh tra lao dong thong qua tiép xtic cong chung va cac
chién dich nang cao nhan thiic.

Hoat dong ILO c6 thé thuc hién. Khuyén nghi nay sé dugc xem xét trong bdi canh
ILO c6 thé hd trg cho cic doan thanh tra.
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Phu luc 1

So d6 to chitc B6 Lao dong- Thuong binh va Xa héi

]
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Phu luc

Co cau td chic Thanh tra B LDTBXH

BO TRUGNG
Chanh thanh tra
Phong Pho Pho Pho Pho Pho
tong hop Chanh thanh tra Chanh thanh tra Chanh thanh tra Chanh thanh tra Chanh Thanh tra
va thanh tra Phong thanh tra Phong thanh tra Phong thanh tra Phong thanh tra Phong tiép dan
hanh chinh chinh sach chinh sach antoan, chinh sach tré em va gidi quyét
ngudi ¢6 cong lao dong véssinh lao dong vaxa héi khiéu nai, td cdo

33



Chuong trinh lam viéc cia doan cong tac tai Viéet Nam

Thei gian Lam viéc Nguoi tiép

27/2/2012 (Thi Hai) Bo LDTBXH

8.30-9.30 Lam viéc véi Giam ddc ILO tai Viét Nam Ong Sziraczki
9.45-12.00 Lam viéc véi Thanh tra B LDTBXH Ong Tién, Chanh Thanh tra
va Vu Hop tdc qudc té Ba. Dung, Vu trudng
Vu HTQT
12.00-13.30 Nghi trua
16.00-16.30 Lam viéc vdi Vu To chitc céan bo va Vu Phép ché Vu trudng
(Ong Chuong va Ong San)
16.00-16.30 Tom tat két qua ngay lam viéc dau tién véi Ba. Diép va céc
Thanh tra B9 LBTBXH va nhom ho trg qudc gia can bo thanh tra khac
(doThanh tra Bo phan cong)
28/2/2012 (Thi Ba)
B6 LDTBXH + cac don vi lién quan
8.30-12.00 Tap trung vao thdo luan nhom véi cac don vi trong Lanh dao don vi va/hodc
Bo LDTBXH: chuyén vién chinh
- Vién khoa hoc lao dong va xa hoi clia cac cuc, vu

- Cuc An toan lao dong

- Cuc Bao vé va chdam soc tré em

-Vu Binh dang gidi

-Vu Lao dong va Tién luong

- Cuc Bao trg xa hoi

- Trung tam phat trién quan hé lao dong
-Téng cuc day nghé

-Tong cuc day nghé

12.00-14.00 Nghi trua va ti€p xic véi ddi tac phat trién vé
[inh vuc thanh tra (du én SIIR)

14.30-16.00 Lam viéc véi TruGng ai hoc Lao dong — Xa hoi: Hiéu truéng
mot trong nhiing o quan dao tao cta Bo LDTBXH

16.00-16.30 Lam viéc véi nhom ho trg quéc gia Ong Tung va Ba Diép
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8.30-9.30

Lam viéc v6i Tong lién quan lao dong Viét Nam

Ong Chinh, Phé Chi tich

11.30-13.30

15.30-17.00

11.00-12.00 Lién minh Hgp tdc xa Viét Nam Ong Bién, Phé Chd tich
12:00-13:30 Nghi trua
14:00-16:30 Di tham thuc té t6i S& LBTBXH Ha Noi Giam doc S va

- Lam viéc v6i Gidm doc S¢ Chanh thanh tra S¢

- Lam viéc vdi thanh tra lao dong

Nghi trua

Lam viéc vdi nhom chuyén gia Du an Viéc lam tot hon

Ba Rangarajan va céc
€6 van doanh nghiép
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Foreword

Effective national systems of labour administration and inspection are vital for
good governance and economic progress. They contribute to improving working
conditions and towards making decent work a reality. They also enhance
employment and productivity, contributing to sustainable economic
development.

This needs assessment of Viet Nam’s labour inspection system was carried out at
the request of the Ministry of Labour - Invalids and Social Affairs. The overall
aim of the needs assessment is to help the Government improve the effectiveness
and efficiency of its labour inspection services and to assist in prioritizing areas
of need and planning ways in which to address them. Using a methodology
developed by the ILO that has been applied in similar exercises in many ILO
member States, the ILO team (Ms Maria Luz Vega - Senior Labour
Administration/Inspection ~ Specialist;, Mr René Robert - Labour
Administration/Inspection Officer) interviewed numerous government officials
across the country and met also with representatives of workers” and employers’
organizations.

Based on these interviews and following a desk review of legislation and official
reports, the ILO team arrived at a number of findings and recommendations,
contained in this report, for consideration by the Government and social
partners. These recommendations cover several broad themes, including with
regard to revising provisions of the labour law; strengthening human resources
through training and career development; improving labour inspection
equipment and practices; and reinforcing labour inspection planning and
programming including through greater emphasis on the preventive function of
labour inspection and cooperation with the social partners.

The ILO’s Labour Administration and Inspection Programme (LAB/ADMIN)
would like to extend its thanks to the Ministry of Labour - Invalids and Social
Affairs for supporting the mission that was the basis for this report. We are
especially grateful to MOLISA Chief Inspector, Mr Nguyen Van Tien and his
colleagues in Hanoi and Ho Chi Minh for their helpful contributions towards the
preparation of this Memorandum. Our thanks also to the Director of the ILO
Office in Hanoi, Mr Gyorgy Sziraczki for supporting this exercise and to Mr
Nguyen Hoang Ha for assisting the technical team during its mission. Lastly,
thanks to Caroline Augé for formatting the report.

Giuseppe Casale

Director of the Labour Administration and
Inspection Programme (LAB/ADMIN)
ILO, Geneva
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1. Background

The Socialist Republic of Viet Nam, located in South East Asia, is bounded by the
East Sea to the East, Laos and Cambodia to the West, and China to the North.

The Viet Nam population in 2010 (Statistics Office data) was 87 million
inhabitants. The labour force was estimated at around 48.23 million in 2011,
including around 49per cent women'. One-quarter of the working population is
employed in small and medium-sized enterprises, which account for over 86 per
cent of all enterprises in the country.? The official unemployment rate was
estimated at 4.4 in 2011.

Since launching its policy of renovation (Doi Moi) in the late 1980s, Viet Nam
has made remarkable progress in both economic and social development.
Thanks to double digit annual growth rates through its transition to a market
economy in the early 1990s and its strong agricultural performance since the late
1980s, along with the Government’s prioritization of poverty alleviation, Viet
Nam has enjoyed one of the most socially equitable development processes of
any developing country. Poverty declined sharply in the 1990s, falling from
around 58 per cent in 1993 to 37 per cent of the population by 1998.

While Viet Nam’s economy is still dominated by state-owned enterprises, which
produce about 40 per cent of GDP, Vietnamese authorities have reaffirmed their
commitment to economic liberalization and international integration. They have
moved to implement structural reforms to modernize the economy and to
produce more competitive export-driven industries. Agriculture’s® share of
economic output has continued to shrink from about 25 per cent in 2000 to 20
per cent in 2010, while industry’s share increased from 36 per cent to 41 per cent
in the same period.*

Deep poverty has declined significantly and Viet Nam, whose Government is
working to create jobs to meet the challenge of a labour force that is growing by
more than one million people every year. The global recession hurt Viet Nam’s
export-oriented economy, with GDP in 2009-10 growing less than the 7 per cent

! Employment by major sectors in 2009 was as follows: agriculture, forestry and fisheries (48.2 per cent), in
industry: 22.4 per cent and in services: 29.5 per cent.

2 Luong MA- et al- “Country Report on Situation of Occupational Health and Safety in Viet Nam,
WHO/ILO Meeting on Strengthening Occupational Health and Safety, Kuala Lumpur, Malaysia, 23-25
November, 2005.

3 Main products are paddy rice coffee> rubber cotton- tea- pepper- soybeans: cashews sugar cane> peanuts
bananas; poultry; fish> seafood.

4 Main industries are food processing’ garments: shoes machine-building; mining> coal steel; cement
chemical fertilizer glass tires> oil paper:
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per annum average achieved during the last decade. In 2010, exports increased
by more than 25 per cent, year-on-year.

Foreign donors pledged nearly USD 8 billion in new development assistance in
2011. However, the government’s strong growth-oriented economic policies have
caused it to struggle to control one of the region’s highest inflation rates, which
reached 11.8 per cent in 2010. Viet Nam’s economy also faces challenges from
falling foreign exchange reserves, an undercapitalized banking sector, and high
borrowing costs.

The ASEAN Free Trade Area (AFTA), which is foreseen for 2015, and entry into
force of the US-Viet Nam Bilateral Trade Agreement in December 2001 have led
to even more rapid changes in Viet Nam’s trade and economic regime.

2. International Labour Standards

Viet Nam has ratified seventeen ILO Conventions to date, five of which are
among the core Conventions (Nos. 29, 100 and 111, 138 and 182). Related to
labour inspection, Viet Nam has ratified ILO Convention No. 81 on Labour
Inspection in Industry and Commerce, and No. 155 on Occupational Safety and
Health and the Working Environment.

3. Legislation

The 1994 Labour Code provided that “State labour inspection shall include
general labour inspection, occupational safety inspection and occupational
health inspection” The Ministry of Labour - Invalids and Social Affairs
(MOLISA) and the local Departments of Labour - Invalids and Social Affairs
(DOLISASs) are in charge of general labour inspection and occupational safety
inspection. The Ministry of Health and local health authorities in charge of
occupational health inspection (Art. 185). In 2002, the Labour Code was
amended to provide that the “state labour inspection has functions of inspection
in terms of labour policy, occupational safety and health” and that MOLISA is in
charge of local labour administration and state labour inspection™

The main legal framework for the regulation of labour inspection is contained in
two main pieces of legislation:

« Labour Code of the Socialist Republic of Viet Nam?;
o Law on Inspection (No: 56/2010/QH12).

The structure and function of MOLISA is based in the following key decrees,

5 The Labour Code is currently undergoing revision and is expected to be adopted by mid-2012 and in force
one year later in mid-2013.

2
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directives and ordinances on labour inspections:

« Ordinance No. 44/2002/PL-UBTVQH10 on handling of administrative
violations;

« Law on Cadres and Civil Servants (No. 22/2008/QH12);

« Law on Social Insurance

 Law on Overseas Employment

 Law on Gender Equality

« Law on resolving complaints and denunciations

« Decree No 65/2008/ND-CP of May 20 2008 defining the functions, tasks,
powers and organizational structure of the government inspectorate;

o Decree No. 04/2005/ND-CP on labour complaints and denunciations,
overing rights, processes and procedures ;

e Decree No. 31/2006/ND-CP CP of 29 March 2006 on MOLISA’s
Inspectorate organization and operations;

« Decree No. 144/2007/ND-CP on administrative sanctions on dispatching
Vietnamese workers to overseas employment;

« Decree No. 135/2007/ND-CP on administrative sanctions for social
insurance violations;

o Decree No. 186/2007/ND-CP on MOLISA’s functions, tasks, powers and
organizational structure. It provides that MOLISAs role is to address
employment matters, vocational training, labour, wages and benefits, social
insurance (compulsory social insurance, voluntary social insurance and
unemployment insurance), labour safety, assistance to people with
meritorious service, social security, child protection and care, among
others;

« Decision No. 148/QD-LDTBXH 2008 by the Minister of MOLISA
regarding roles, responsibilities, duties, authorities and structure of the
MOLISA Inspectorate;

« Ordinance No. 04/2008/PL-UBTVQH12 amending provisions of the
Ordinance No. 44/2002/PL-UBTVQH10 on the handling of administrative
violations;

o Decree No. 116/2009/ND-CP on administrative sanctions on violations in
vocational training; and

o Decree No. 47/2010/ND-CP on administrative sanctions on labour law
violations.

4. Social Partners
4.1. Workers’ organizations

The Viet Nam General Confederation of Labour (VGCL) is the sole national
trade union representing Vietnamese workers and is affiliated to the World
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Federation of Trade Unions. It is an umbrella organisation under which
local-level trade unions operate. The Labour Code requires that trade unions be
established in all enterprises with ten or more employees and that these unions
must affiliate with the VGCL. With Viet Nam’s transition to a market economy;,
the need to strengthen trade union capacity to engage in dialogue and action on
a wide range of labour issues has gained in importance. The ILO provides
technical assistance to the VGCL in a number of areas, including collective
bargaining, tripartism and dispute settlement as well as on employment services,
occupational health and safety, and gender equality.

According to Article 10 of the Constitution and Articles 12 and 181 of the Labour
Code, trade unions have the competence to monitor labour law compliance.
Article 189 of the Labour Code further establishes the practice of cooperating
between trade union representatives and labour inspectors. Similar compliance
functions are granted by the Social Insurance Act (2006) and the Health
Insurance Act (2004).

VGCL officials noted that they focus their monitoring efforts mostly on
compliance with the Trade Unions Act. It appears that these monitoring
activities, like the labour inspection system in Viet Nam generally, focus on
identifying violations of the law and far less on preventive strategies for
improving compliance. It also appears that the VGCLs responsibility for
compliance with the TU law creates confusion and a degree of incoherence with
the MOLISA/DOLISAS’ competence over labour law enforcement, potentially
leading to problems of compliance in the areas of anti-union discrimination, and
collective bargaining.

4.2. Employers’ organizations

There are two organizations representing employers at the national level: The
Viet Nam Chamber of Commerce and Industry (VCCI) and the Viet Nam
Cooperative Alliance (VCA) (formerly the Viet Nam Central Council of
Cooperative Unions and Small and Medium Enterprises).

It appears that collaboration between the VCCI and the provincial DOLISAs is
not particularly close due to the fact that the VCCI is not represented at every
provincial level with only eight regional branches covering the 63 provinces.
VCCI does however on occasion collaborate with DOLISAs through integrated
inspection teams on all MOLISA matters, in addition to labour inspection. VCCI
officials were of the view that the level of labour law sanctions are inadequate and
not dissuasive.

The VCA is a significant actor in the labour market representing 5 million
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cooperative workers, most of whom work in the agricultural sector and have
poor working conditions. A recent survey of agricultural cooperatives revealed
that only 50-60 percent of workers had formal employment contracts.
Cooperative workers have only been covered by the country’s mandatory social
insurance scheme since 2003.

VCA has a compliance department, which carries out awareness campaigns
among its members including on the relevant legal obligations related to labour
and employment. They do not have dedicated monitors, however, although
officials expressed an interest in carrying out joint visits with labour inspectors
within the cooperatives.

5. Labour Administration and Labour Inspection System

5.1. Ministry of Labour Invalids and Social Affairs ¢

MOLISA is the central authority of the labour administration and inspection
system in Viet Nam. It has its headquarters in Hanoi and a second office in Ho
Chi Minh City. Under the Minister there are six Vice Ministers in charge of
separate departments and subsidiary units. MOLISA has 18 departments
including a general department in charge of state administration on labour and
social affairs. The Ministry is also responsible for matters related to invalids (war
veterans) and social affairs; labour and employment dispute resolution and
denunciations, as well as anti-corruption. Altogether, MOLISA has some 40
subsidiary units, including institutes, universities, colleges, and centres. MOLISA
is responsible for providing technical support and monitoring services to 63
provincial departments of labour, invalids and social affairs (DOLISAs) which
belong to provincial People’s Committees.

Leaving aside the MOLISA Inspectorate for the time being, some key
departments in charge of administration of labour are discussed below.

5.1.1. Department of Employment

The Department of Employment directs the unemployment program, manages
employment services in 63 provinces; tracks labour market information (LMI);
administers the laws and regulations on foreign employees; and cooperates with
the MOLISA Inspectorate in some joint visits. It also oversees the process related
to labour books, which all workers are required to keep. It has six divisions, each
of which develops an annual work plan:

o Labour Administration and the National Employment Program;

o General Services;

6 For MOLISA’s organizational structure, see Annex 1.
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o Personnel and Organization;

« Planning and Finance;

o Centre for Labour Market Information and Forecasts;
«  Unemployment Insurance.

5.1.2. Department of Occupational Safety and Health

The Department of Occupational Safety and Health has four divisions. The
Policy and Labour Protection division provides guidelines on laws, working time
and leave. The Advocacy and Training division gathers statistics on occupational
accidents. The Centre for OSH Training delivers training to employers and
workers and the Office on Logistics and International Cooperation carries out
bilateral activities on OSH. It does not train labour inspectors. The OSH
Department has a number of technical assistance projects supported by Japan,
ASEAN, OSHnet, and Korea.

MOLISA officials identified a number of challenges in the area of occupational
safety and health. First, it noted that the regulations on workers’ compensation
could be improved given that a substantial number of employers do not
contribute to the mandatory scheme and enforcement is difficult. In addition,
there was seen to be a need to develop workers’ compensation with an employer’s
pay rate based on a risk calculation instead of than the current standard
contribution rate of one per cent. Officials further highlighted the need to collect
statistics on accidents, and for a separate law, or laws, on OSH.

5.1.3. Department of Labour and Wages

The Department of Labour and Wages is responsible for regulating and enforcing
labour contracts; collective bargaining agreements (CBAs); wages and salaries;
trade unions; and labour disputes. This department represents MOLISA on the
National Industrial Relations Committee (NIRC) along with the employers’
federation (VCCI) and trade union confederation (VGCL). Although the
Department of Labour and Wages does not conduct labour inspections, it
cooperates with the Labour Inspectorate in handling grievances/complaints.

5.1.4. Department of Gender Equality

The Department of Gender Equality was established in 2008 with just one office
(Hanoi) and covers eight fields: politics, labour, health, education, culture, sports,
family and technology. It produces an annual report on gender equality related to
national goals and strategies. Article 35 of the Law on Gender Equality includes
provisions on the implementation and inspection of gender equality issues in the

6
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workplace. As the functional units of the administrative agency responsible for
gender equality, the MOLISA and DOLISA inspectorates are tasked with
carrying out gender equality inspections.

5.1.5. Other Departments

Other key departments that have related labour inspection functions or
responsibilities include the Overseas Employment Department, the General
Department for Vocational Training, and the Department of Social Protection
(see below “Cooperation on labour inspection between MOLISA Departments”).

5.2, Structure of the Labour Inspection System

The current structure of the labour inspection system in Viet Nam is based on the
Law on Inspections of 2010. Under this law, the Inspectorate of MOLISA has two
kinds of inspection: administrative and specialized.

Administrative inspection concerns the monitoring of the functioning of the
departments and subsidiary units that belong to MOLISA. Specialized
inspections are divided into the following areas:

«  Working conditions and employment relations” ;

« OSH;

o Child Affairs and Social Policies

o War Veterans;

o Vocational training and compulsory social insurance, unemployment
insurance, voluntary social insurance, and the placement of Vietnamese
workers overseas.

As listed above, labour inspection within MOLISA is considered to be a
specialized category inspection.® The specific function of labour inspection is
further divided into two divisions — one dealing with working conditions and the
other with occupational safety and health.

There are labour inspectorates at the central level in Hanoi (MOLISAs
Inspectorate) and DOLISA offices within each of the 63 provinces (DOLISA
Inspectorates). MOLISA’s Inspectorate is headed by a Chief Inspector and four
Deputy Chief Inspectors and has six functional divisions: Labour Policy
Inspections, OSH Inspections, Child and Social Affairs Policy Inspection,

7 This area of inspection is referred to by MOLISA officials as “Labour Policies™

8 It is important to bear in mind the distinction between the MOLISA “Inspectorate” and the notion of
labour inspection- The Inspectorate is at the department level within in MOLISA (See Annex V and is
concerned with all areas of inspection activity under MOLISAs mandate- Labour inspection is a specialized
function within the overall Inspectorate
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Inspections of “Policy for Meritorious People”, General Services and
Administrative Inspections, Citizen Reception and Complaint and Denunciation
Handling. MOLISA’s Inspectorate is supervised by a MOLISA Vice-Minister.

The labour inspection system was first established in Viet Nam in 1945. Since
2002, labour inspectors have had integrated responsibilities over working
conditions and occupational safety and health. Inspectors in MOLISA and the
two largest DOLISA offices (Hanoi and Ho Chi Minh City) are specialized in
specific areas of labour inspection in which they exclusively carry out their work.
This is not the case in other DOLISAs where inspectors have general inspection
responsibilities covering all the specialized inspection mandates, including areas
beyond labour inspection as noted above.

6. Provincial Departments of Labour, Invalids and
Social Affairs

The technical aspects of labour inspection in the Provinces are guided by the
central authority (MOLISA) but the administrative operation of labour
inspection, including the recruitment of labour inspectors, is the responsibility
of the provincial departments, which in turn are governed by People’s Provincial
Committees.

In Viet Nam, there are 63 DOLISAs (one for each province) and consequently 63
provincial inspectorates. The DOLISA offices further support and monitor 697
district divisions. DOLISAs are entrusted with a variety of responsibilities,
similar to those governed by the MOLISA inspectorate, including:

« conducting inspections on the application of the laws and policies
dealing with Labour, Invalids and Social Affairs

o resolving complaints and denunciations alleging labour law violations

« participating in interdisciplinary supervisory teams

 identifying and preventing corruption

In total, the DOLISA offices support and monitor 697 district divisions, with
each district overseen by a Peoples Committee. Each commune has part-time or
full-time staff in charge of labour, invalids and social affairs. DOLISA also have
chief inspectors, overseeing a cadre of inspectors (either acting autonomously or
in functional groups).

It is also reported that the labour inspectorates are closely involved in facilitating
the resolution of strikes, although they are not formally responsible for this task.
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In the process, inspectors educate workers and employers on the applicable laws
and regulations and try to assist in overcoming the differences between the
parties.

In the Hanoi DOLISA®, there are nine divisions, including an inspection
division. Within this inspection division, there are 18 total staff (four of whom
are women). These include 1 chief inspector, 3 deputy chief inspectors; 2
principal labour inspectors; 7 labour inspectors; 1 civil servant; and 4
administrative staff). Labour inspectors in Hanoi province (as well as in other
highly populated provinces) are each responsible for assigned geographic zones.

In Ho Chi Minh City??, the DOLISA is organized into 14 divisions including the
Inspection Division. Currently, the Inspection Division is estimated to have a
total of 65 staff, 27 of whom are dedicated labour inspectors (2 principal labour
inspectors and 25 labour inspectors). There is roughly an equal number of male
and female labour inspectors. As in Hanoi, each labour inspector is responsible
for specific geographic districts. There are five teams within the Inspection
Division, two of which focus on labour inspection matters (OSH; and working
conditions and employment).

7. Scope of labour inspection

Under Viet Nam’s Labour Code, the integrated labour inspection system covers
three main areas:

+  General working conditions
o Occupational safety
o Occupational health

Labour inspectors are likewise charged under the Law on Social Insurance to
enforce the provisions of the Law, including the collection and payment of social
security dues and benefits.

Under the Law on Trade Unions, inspectors are responsible for ensuring
compliance with the law with regard to the establishment of trade unions in
enterprises, the negotiation and application of collective bargaining agreements
and the settlement of labour disputes.

According to MOLISA officials, there are approximately 400,000 enterprises in

° Hanoi province has an estimated 117,000 enterprises representing roughly 1.4 million workers. There are
an estimated 530 registered collective bargaining agreements in the province.

10 The number of registered enterprises in Ho Chi Minh City is 189,436. Of these, roughly 100,000
enterprises have registered with the DOLISA for work permits and are the main focus of labour inspection
activities. These enterprises account for roughly 2 million workers.

9
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the country covering more than 10 million workers. The system of labour
inspection has competence over the following:

« Enterprises in every economic sector

« Household production and individual businesses where workers have
employment contracts.

» Cooperatives established and operating under the Law on Cooperatives
where workers have employment contracts;

« Administrative agencies, organizations, manufacturing and business
service establishments under administrative agencies, political
organizations,  socio-political = organizations,  socio-professional
organizations, and other social organizations.

» Organizations and individuals that recruit employees.

Labour inspectors also cover inspections carried out in mines. As for Industrial
Processing Zones (IPZs), there is a special regulatory regime that presents
particular challenges for labour inspection (see section below under IPZ
inspections).

Under the Labour Code, wherever there is an employment contract, labour
inspectors have the authority to carry out a visit, even in the public sector. The
Inspectorate of the Ministry of Home Affairs is in charge of public administrative
activities and civil servants. The inspectorates of other Ministries are in charge of
the administrative inspection and specialized inspection within the mandate of
their Ministries. (Article 75 Law on Cadres and Civil Servants 2008).

8. Human Resources and career development

As of March 2011, there were 441 inspectors in the entire country (47 in
MOLISA and 384 in the DOLISAs).* Some 20 per cent of all inspectors are
women.!? As already pointed out, however, not all inspectors are labour
inspectors. Officials estimate that only one third work as labour inspectors (some
150).13 In terms of age distribution, 20 per cent of all inspectors are over the age
of 50, 56 per cent between the ages of 30 and 50 and the rest under the age of 30.14

11 The Prime Minister’s 2008 Decision No. 1129/QD-TTg instructed MOLISA, the Ministry of Home Affairs
and other agencies to assess the need to increase the number of labour inspectors (paragraph 1.d). Following
this decision, the number of labour inspectors in some provinces, such as Ho Chi Minh City, Dong Nai and
Binh Duong provinces, increased three fold. Currently, the Government is planning to increase the number
of inspectors in locations where there are many industrial processing zones, such as Hanoi, Ho Chi Minh
City, Hai Phong, Da Nang, Binh Duong and dong Nai.

12 MOLISA officials noted that there is no policy in place for equal representation of men and women
inspectors although they add that all positions are open equally to both sexes.

13 In Ho Chi Minh City DOLISA, officials estimate that 55 per cent of inspectors are women.

10
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According to the Labour Code, MOLISA is responsible for the establishment of
an organizational system for State labour inspection, the formulation of criteria
for recruitment, appointment, transfer, discharge, and dismissal of labour
inspectors, the issuance of inspector identity cards and for the promulgation of
provisions on regular and irregular reports and other necessary procedures or
formalities.

The recruitment process for all inspectors is managed by the Ministry of Home
Affairs following official public guidelines. In addition, labour inspectors are
selected based on the criteria set under Article 191(2) of the Labour Code and
Article 32 of Law No. 56/2010/QH12 of 2010 and are publically advertised. Since
1998, all newly recruited inspectors must have at least an undergraduate degree
in law, economics or a technical area pertinent to OSH (e.g. mining,
manufacturing, construction, agriculture etc.). Apart from the competition
process, inspectors may be selected among officers already employed by other
government agencies (transfers).

All new applicants must first go through a competition process and pass an
entrance exam. Upon successful completion of the entrance exam, the candidate
can be confirmed as a civil servant after one year. During the first three years,
new recruits must pass a series of specialized training courses and exams before
being appointed as a labour inspector. Once new positions are approved by the
Ministry of Public Affairs according to staffing quotas,'> the management of
human resources is carried out by the MOLISA or DOLISAs.

An individual may be promoted to Principal Inspector after completing nine
years of service and passing an exam. The highest category of inspector is a
Senior Inspector, which requires an additional six years of work experience (i.e.
a minimum of 17 years of service in total). 1¢

8.1. Working conditions of labour inspectors

Inspector salaries are, overall, around 30 per cent higher than those earned by
other civil servants of the same rank and position. In addition, each inspector

14 The retirement age in Viet Nam is 60 for men and 55 for women.

15 The Ministry of Public Affairs sets quotas for the inspectorate staff. Recruitment of inspectors only takes
place when there are vacancies made available through retirements, transfers etc. In 2011 five new recruits
were hired by MOLISA and three additional staff were added as transfers from other offices.

16 The number of entry level, principal and senior inspectors is determined by a quota established by the
Ministry of Home Affairs. As of 2011, there were 211 entry level inspectors, 42 principal inspectors and 2
senior inspectors. There were also 151 public civil servants working in the inspectorate (non-inspectors) as
well as 26 administrative staff.

1



I Technical Memorandum Vietnam Labour Inspection Needs Assessment

earns an extra one per cent salary increase for every year of service.
Inspectors, like all civil servants, have regulated working hours but do on
occasion work overtime as well as on weekends, particularly when MOLISA and
DOLISASs carry out joint inspection visits.

Concerning the evaluation of labour inspector performance, there is no formal
system in place of individual performance management. As part of the MOLISA
policy reforms for 2011-2015, they are considering introducing merit-based
performance appraisals, bonuses and work incentives for labour inspectors.

In the Hanoi DOLISA, inspectors have meetings on a monthly basis to report
progress on assigned work. In Ho Chi Minh City, the DOLISA evaluates the
performance of its inspectors based on criteria from the International
Organization for Standardization.'”

8.2. Training for labour inspectors

To become an inspector a newly recruited government officers must attend a
specific course provided by the National Academy of Public Administration
(NAPA), and a course provided by the Government inspector training School.
They also receive in-service training, which is provided by the MOLISA
inspectorate. In-service training plays a very important role in the professional
development of a labour inspector’s career. The MOLISA inspectorate is involved
in designing the training, developing training materials and providing technical
guidance to the DOLISAs. The MOLISA inspectorate delivers all in-service
training to inspectors directly,'® including the provision of trainers and training
materials.

The University of Labour and Social Affairs (ULSA) is under the responsibility of
MOLISA. It has a number of bachelor level courses that are relevant to labour law
training as well as an advanced course for post-graduate students. ULSA has
never been in charge of training labour inspectors.

A Government Inspector Training School was established in 1987 in Hanoi to
provide training for inspectors from all provinces and ministries. Its courses
range from one week to 2 months. It provides training on legislation, with some

171SO 9001:2008 is the ISO standard that provides a set of requirements for a quality management system,
including in the public sector.

18ULSA instructors report that they need: 1) better training materials of a high academic standard; 2) a new
training of trainers activity/strategy; 3) a revised labour inspection manual; 4) workbooks with practical
exercises and case studies; 5) standardized training for all labour inspectors with a focus on practical skills
(e.g. how to collect information and prepare an inspection visit plan); 6) a modern, standard international
textbook; and 7) more comparative information on inspection practices in other countries.
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coverage of labour inspection and social protection, but provides no training on
technical areas (e.g. working conditions or occupational safety and health). Also,
it does not teach practical inspection skills particular to labour inspection.
However, labour inspectors have to take part in those courses provided by this
school if they want to become a principal or a senior inspector.

MOLISA and the DOLISAs carry out their own professional development
activities for their inspectors. Once a year, an entire week is set aside for
inspection managers to become acquainted with new laws, policies and other
developments related to their work. This training takes place in conformity with
the legal obligation that all civil servants receive at least one week of annual
training. Officials in Ho Chi Minh City explained that over the past four years, 85
training courses had been carried out by the DOLISA for professional
development covering a total of 100 inspectors (not only labour inspectors).

In practice, senior labour inspectors provide on-the-job training to more junior
inspectors. There appear to be no formal practices to incorporate the lessons and
expertise of these senior inspectors into any training or informational activities.

Union representatives noted that while overall, the labour inspection system has
done well with limited resources, there is an overall lack of training to improve its
effectiveness.

8.3. Professional obligations and ethics

As for the professional conduct of labour inspectors, Viet Nam law requires that
inspectors not disclose information obtained during the course of their duties
including any manufacturing or trade secrets or company working methods. It
also obliges labour inspectors to keep the source of any complaint about an
enterprise or a labour law violation strictly confidential. Moreover, labour
inspectors must not have direct or indirect personal interests within the
enterprise or undertaking that is the subject of their inspection.

To ensure that the professional conduct required by law is adhered to by labour
inspectors, Decree No. No 65/2008/ND CP of May 20 2008 defines the functions,
tasks, powers and organizational structure of the government inspectorate in
charge of preventing and combating corruption by civil servants (including
labour inspectors).

13
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9. Functions of Labour inspectors

Viet Nam law reflects the three main functions of labour inspectors that appear
in Convention No. 81: *?

- to ensure the enforcement of the Labour Law and relevant regulatory
texts, as well as other laws and regulations that are not yet codified and
that relate to the labour system;

- to provide information and technical advice to employers and to workers
on the effective ways complying with the law; and

- to bring to the attention of the competent authorities any improprieties
or abuses that are not specifically covered by existing legal provisions.

Due to limited resources (human and financial) of the labour administration
system in Viet Nam, labour inspectors also have the power to inquire into
complaints and render a decision on disputes between a workers and employers
(see below).

10. Powers of labour inspectors

Within its enforcement functions, labour inspectors in Viet Nam have the power
to enter workplaces, access documentation and records, question workers, carry
out investigations and take samples they consider necessary to verify working
conditions and determine non-compliance with the labour law.

11. Planning and Programming

MOLISA and DOLISA develop annual inspection plans based on the numbers of
employers in each province, recorded complaints and denunciations, as well as
based on the results of self-assessments from the previous year. The planning of
inspection activities is always coordinated between MOLISA and the DOLISAs.
Every year, the MOLISA Inspectorate develops inspection plans to select
prioritized industrial and public sectors to submit to the Ministry management
for approval and notification in order to then carry out local coordination. In
addition, the MOLISA Inspectorate assigns inspectors in charge of districts to
collaborate with the DOLISA Inspectorates. In the preparation of provincial
inspection work plans, DOLISA inspection divisions prepare a draft which must
be approved by the DOLISA director. Once approved, these plans are sent to the
provincial Peoples’ Committee as well as MOLISA. There is every indication that
the plans are implemented. Having performed the work, DOLISAs submit
reports to MOLISA on a quarterly and annual basis (or upon request).

19 Article 186, Labour Code (1994).
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In parallel, the other specialized inspection divisions produce their own work
plans in consultation with one another (see below on Cooperation on labour
inspection between MOLISA Departments). MOLISA is in the process of
preparing targets for the State inspectorate in a so-called Master Plan, which will
be submitted as a proposal to the Prime Minister in November 2012.

Concerning occupational safety and health, the Government of Viet Nam has
within the last decade increasingly taken up OSH issues in its planning cycle,
notably through the adoption of a national programme and policy
complemented by public financing A new national program until 2015 was
approved in December 2011. 2°

12. Inspection visits

Officials estimate that labour inspectors carry out upwards of 4,000 visits each
year in the entire country. In the Hanoi DOLISA, the average number of annual
inspections conducted in recent years is between 150 and 180. Hanoi DOLISA
officials indicated that the monthly inspection visit average is between 30 and 40.
In Ho Chi Minh City, DOLISA labour inspectors visited 100 workplaces in 2006.
This number increased dramatically to 1,754 visits in 2011, which officials
indicated was the result of recruiting additional inspectors.

Prior to the introduction of the self-assessment reporting system, labour
inspectors worked in teams of 3-5 and the average enterprise inspection took
approximately 2-3 days. Since the use of self-assessments has become more
widespread, the number of inspectors per team is now down to 2-3 with the
average inspection visit taking no longer than one day. Before carrying out any
visit, labour inspectors must first obtain the authorization of their supervising
officer in the form of a service order. Officials noted that labour inspectors do not
use checklists and rely solely upon an inspection outline, which is essentially the
guiding document prepared ahead of every visit.

While there are some Ministry cars available for managers (two at MOLISA),
labour inspectors must use either their own vehicles or public transportation to
carry out visits. There is nonetheless a modest travel allowance given to
inspectors as compensation. Ministry officials also noted that they do not have
technical equipment for measuring environmental conditions such as air quality,
noise or light levels. In MOLISA, due to budget limitations, newly recruited
inspectors sometimes do not have computers, even though a computer is
necessary to carry out much of an inspector’s work.

The Hanoi DOLISA has a few cars available for senior officials as well as for

20 No. 2281/QD-TTg.
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urgent workplace interventions. Otherwise, like the MOLISA, labour inspectors
are required to use their own means of transportation or public transit for which
they are compensated. As for technical labour inspection equipment, they have
some measurement instruments but are not trained to use them. In terms of
office equipment, the DOLISA has four laptops, 14 desktop computers, four
cameras, one printer and one fax machine.

In Ho Chi Minh City, the DOLISA has 50 computers, 20 printers, one
photocopier, one fax, one scanner, two digital cameras, one video recorder,
telephones and a call centre, a local area network as well as an internet
connection. They have limited technical measurement equipment. As for
transport, the DOLISA has a few cars which are not used for labour inspection.
For the most part, labour inspectors rely on their own means of transport and
receive an allowance to cover expenses. By ordinance of the Ho Chi Minh City
Peoples’ Committee, the inspection division can use a portion of funds received
from fines (not more than 30 percent) to cover the operating costs of labour
inspections including stationary or fuel for transport.

The Labour Inspectorate combines two methods of inspection: self-assessment
forms for enterprises on the implementation of labour laws and traditional
inspection visits.

12.1. Self-assessment reporting

In Viet Nam, a self-assessment report has been introduced requiring employers
to reply to a questionnaire and send it to the relevant Labour Inspectorate, with
his or her signature and that of a trade union representative (if a trade union
exists).2! Employers are required by law to return completed forms to the
MOLISA/DOLISAs. Labour inspectors may help the employer complete the
form and the inspector can ask the employer to take action in cases of detected
labour law violations.?? Officials noted however that violations identified
through by a self-assessment does not necessarily result in a follow-up visit by a
labour inspector.

Self-assessments have since become the most common labour inspection action
for assessing labour law compliance. In 2011, the Hanoi DOLISA sent out 640
forms and received 523 in return. Officials mentioned that employers who did
not return self-assessment forms were included in the annual inspection plan for
follow up visits. In addition, reports that suggested serious infractions (162 in

21 Self-assessment reporting was introduced through Decision No. 02/2006/QD-BLDTBXH of 16 February
2006.

22 There are nine sector-specific self-assessment report forms with an additional general form for enterprises
not covered by any of these nine sectors.
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2011) became priorities for the following year. In its report to the ILO in 2007,
the Government stated that questionnaires had been sent to 9,647 enterprises
and that nearly 4,000 questionnaires, out of the 4,455 returned, had been
processed. In Ho Chi Minh City 8,531 self-inspection forms were delivered to
enterprises in 2011. Only 2,642 of the forms were returned to the DOLISA. The
number of infractions detected in the completed forms amounted to 12,380.
Beyond self-assessments, labour inspectors also carry out traditional visits based
on their annual inspection work plans and/or on denunciations received from
workers. In both cases, labour inspectors alert employers at least three days in
advance of an upcoming visit and send an inspection outline of the proposed
matters to be addressed during the visit.

Denunciations are not common, numbering only a few hundred per year. They
can take four months to resolve from start to finish or longer depending mostly
on accessibility of the enterprise. Denunciations typically deal with matters such
as forced overtime or the lack of basic benefits. Complaints from workers
alleging the violation of individual labour rights are also received by MOLISA,
although these are dealt with through a separate complaints procedure.

Under the annual plans, labour inspectors conduct inspections focused on
particular industries and identifying a set number of worksites to be visited.
While it is not entirely clear what information is used to develop these plans, it
appears that they are largely based on the numbers of enterprises in key
industries in each province rather than based on aggregate data about the
number and/or kinds of violations in these industries. Officials noted that the ad
hoc reporting of violations, both through labour inspections and media reports,
influences the listing of industries and enterprises to be inspected in the annual
plans.

The Labour Inspectorate has standard forms for complaints, notices of
acceptance and resolved complaints, and decisions on complaints. None of the
forms appear to have fields allowing for aggregation of information on individual
complaints and their processing. Apart from inspection outlines sent to
employers prior to a visit, labour inspection forms/checklists are not used for
planned inspections. However, they are reported to be set forth in Decree No.
47/2010/ND-CP (previously Decree 113/2004/ND-CP). After completing a visit,
the inspector(s) prepares a report detailing all the findings as well as signalling
any labour law violations. Subsequently, a minute is prepared for transmission to
the relevant director and is countersigned by the employer, noting any
disagreements with the inspection findings.

MOLISA officials explained that in industries with a high concentration of
female workers, women inspectors are often assigned the task of visiting these
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workplaces.

13. Preventive measures

Although the Labour Code provides for the advisory function within the labour
inspection system, a culture of prevention among labour inspectors is not well
developed. There is a greater emphasis on enforcement measures as well as
responding on a case by case basis to complaints and denunciations.

The Bureau for Safe Work, which is responsible for research and policy advice,
carries out studies and evaluations on data and legislation concerning working
conditions and environment. They are also involved in delivering awareness
raising campaigns and could play an even larger role in promoting preventive
approaches to labour law compliance within MOLISA.

Since 1999, MOLISA organizes an annual National Week of Occupational Safety
and Health in one province and on a specific theme such as OSH in agriculture
and craft villages, explosions and fire prevention, etc. Local authorities and
enterprises also organize training courses in which labour inspectors are invited
to give lectures on related policies and regulations.

14. Industrial Processing Zone Labour Inspections

The management boards in Industrial Processing Zones (IPZs) are regulated by
Decree 29/2008/ND-CP on Industrial Zones, Export Processing Zones and
Economic Zones. The boards address a wide range of issues, including the
issuance of environmental licenses and permits for the employment of foreign
workers. The MOLISA and DOLISA inspectorates have the authority to carry out
inspections in the IPZs. However, due to the lack of resources, the DOLISAs in
some provinces have authorized IPZs to assume the responsibility for state
administration of some areas related to labour. Each IPZ board reports to a
central IPZ authority and hires its own monitors who are recruited through the
Ministry of Home Affairs and receive government training.2* All IPZ monitors
are generalists and work in task forces. Each IPZ board has its own development
plan and where it overlaps with DOLISA labour inspections, they discuss it with
DOLISA. There is, however, no formal basis for coordination between the IPZs
and MOLISA/DOLISAs. Rather, cooperation occurs on an ad hoc basis and
MOLISA officials note that IPZ monitors regularly seek guidance from
MOLISA/DOLISA labour inspectors on how to carry out their work.

23 These monitors are officially referred to as ‘inspectors’ but they do not have the legal authority to enforce
the law through, for example the imposition of sanctions
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15. Registries and accident notification

MOLISA/DOLISAs manually collect information related to the numbers of
complaints, enterprises and employees in each province. They also gather
information on the total fines and penalties assessed against employers for
violations of the Labour Code. The ministry piloted a data collection project in
2006, which gathered additional data based on the self-assessment forms.
However, the effort was not continued reportedly because there was no
enforcement/sanction mechanism and no computer-based connection with the
MOLISA Inspectorate’s database. MOLISA officials indicated their continued
interest in introducing a computerized registry of enterprises and for the
compiling the results of inspection visits (including occupational accidents and
diseases) although the timeline for establishing these databases is unclear.24

Data on enterprises liable to labour inspection is also gathered by provincial
departments of investment and planning, provincial tax departments. It does not
appear that this information is relied upon or easily accessible to labour
inspectors for carrying out their work.

15.1. Occupational Accidents

All occupational accidents in the workplace need must be investigated by law.
Minor accidents only require an investigation by the enterprise concerned.
Serious and fatal injuries are supposed to be investigated by DOLISAs in
collaboration with relevant agencies (e.g. with police in cases of fatal accidents).
However, all three levels of accidents should be notified and reported to MOLISA
using a standard form. In practice, only serious injuries and illnesses are
reported. All reports are to be forwarded to the MOLISA Department of
Occupational Safety and Health. The DOLISAs send mandatory reports to
MOLISA every 6 months. At the beginning of January each year, enterprises have
10 days to submit an annual occupational accident report to the respective
DOLISA. The DOLISAs then has until the end of January to prepare a
consolidated report to transmit to the MOLISA. Ho Chi Minh City officials
noted that this consolidation takes an enormous amount of staff time and
effectively means that no other work can be performed during the entire month
of January.

According to MOLISA, the number of cases of occupational accidents decreased
from 6,223 in 2009 to 5,896 in 2011. However, the number of fatalities increased

24 The CEACR issued a direct request in 2007 to Viet Nam, asking for the provision of information regarding
the registration of enterprises and the regular update of the information in the census, information on the
distribution of inspection staff in relation to the number of workplaces and workers covered.
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over the same period from 543 to 574.2° According to the Hanoi DOLISA in
2010, 106 serious cases were reported including 35 fatalities. In 2011, the number
of serious cases increased slightly to 123 with one fewer fatality (34).

In Ho Chi Minh City in 2011 there were 3,198 reported accidents, 82 of which
were fatal. The accident rate decreased in the province from 2.7 in 1996 to 1.8 per
1,000 workers in 2011.

The number of occupational disease cases recorded nationally from 2001 to 2004
was 6,123. The data reveals a slight decrease in occupational diseases during that
period compared to 1996-2000 (7,424). However, these numbers are believe to
significantly underestimate the actual totals, as only 5 to 10 per cent of industries
with potentially hazardous exposures routinely conduct medical checks of
workers. The majority of these occupational diseases are said to be respiratory in
nature. In any event, the competence for investigating occupational diseases
resides with the Ministry of Health.2¢

16. Labour inspection sanctions

Labour inspectors are empowered by law to enforce labour legislation through
the use of sanctions. Different sanctions are foreseen depending on the kind and
severity of the violation and can include warnings, economic fines, work
stoppages, withdrawals of an employer’s operating licence or registration and
even mandatory training. In some cases, inspectors can take immediate
measures where they have every reason to believe that there is an imminent and
serious danger to the health or safety of workers, including temporarily
suspending operations. In practice, labour inspectors never issue a sanction on
the first visit, unless the violation is of a serious nature (e.g. imminent threat to
health and safety of worker, non-payment of wages, child labour etc.).

In the case of fines, amounts are set out by regulation for a range of infractions.
The regulations also give limited discretion to inspectors to impose larger fines
depending on existing aggravating factors. The maximum fine per infraction is
30 million dong (roughly 1,500 USD), which officials note is not sufficient to be
dissuasive. There is no mechanism in the law, however, to automatically adjust
the amount of the fines beyond revising of the governing regulation.

If a labour inspector decides to sanction an employer, the inspection report must
set out not only the amount or nature of the sanction but also how and when it is
to be settled. The inspector does not require prior approval of the senior officer

26 Circular No. 12/2006/TTBYT of the Ministry of Health sets out guidelines for occupational disease
examinations. Within 15 days after the occupational disease examination is completed, the results must be
communicated to the employer and a number of local health authorities.
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before imposing a fine on the employer or even before suspending operations in
the case of serious infractions. The DOLISA chief inspector may also suspend an
employer’s act or decision where it may harm a worker’s life or health or “severely
harm the State’s interests,” pending a decision.

If the employer is dissatisfied with decision taken by the labour inspector, they
have the right to appeal. An appeal must first be launched with the chief
inspector of the relevant DOLISA. If this appeal fails, the employer may
subsequently appeal to the chief inspector of MOLISA. If the employer is still not
satisfied with the outcome, a further appeal may be launched in administrative
court.

Labour inspectors may also impose penalties for interfering with an inspector in
the performance of their duties (obstruction), for example by denying or
delaying access to the workplace or by not providing information requested by
the labour inspector. Even so, this measure does not appear to be used in practice
and there is poor understanding about its applicability.

The Hanoi DOLISA reported that in 2010, 453 million dong (22,650 USD) was
collected as a result of imposed fines. In 2011, this figure more than doubled to
992 million dong (49,600 USD). The dramatic increase was explained to be the
result of an increase in the number of inspections carried out in Hanoi province
by MOLISA labour inspectors.

In Ho Chi Minh City, 60 sanctions were imposed in 2006 totalling 300 million
dong (15,000 USD). The number of sanctions imposed five years later in 2011
increased more than tenfold to 621 for a total of 5.9 billion dong (295,000 USD).
Despite the dramatic increase in sanctions and fines recovered, Ho Chi Minh
City DOLISA officials noted that there remains a significant problem in
collecting fines. In order to improve the collection rate, the DOLISA introduced
an administrative decision in 2009 through a Peoples Committee ordinance
allowing labour inspectors to issue a second decision when a company fails to
pay a fine. This second decision empowers the DOLISA to collect outstanding
fines directly from the employer’s bank. If the bank fails to hand over the funds,
it can be held liable for the amount of the fine. DOLISA officials note however
that the success of this measure depends greatly on being able to identify the
bank where the company’s assets are held and also on the rapport between
DOLISA and bank officials. Even so, the collection rate has improved since the
introduction of this measure. 2’

Regular labour inspectors are empowered to impose sanctions up to 500,000
dong (25 USD). Any amount beyond this can only be issued by the chief

27 There were 44 such decisions issued by Ho Chi Minh City DOLISA in 2011.
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inspector (up to a maximum of 30 million dong (1,500 USD).

In certain cases where administrative procedures prove inadequate to bring an
employer’s practice into compliance with the law, it is possible for
MOLISA/DOLISAS to take judicial action.

17. Cooperation with other authorities

Proper training is the best way to equip labour inspectors to carry out their
functions effectively. But in certain cases, inspectors need the help of specialists
to assist them in technical areas that go beyond their training or competence.
Often, national legislation explicitly covers the possibility of experts (not
necessarily public servants) helping labour inspectors in performing inspection
visits. These experts do not have the same powers of labour inspectors (e.g. to
impose sanctions) but they provide technical support in determining compliance
with specific labour standards. For example, the inspector may need the help of a
specialist from the field of medicine, electrical engineering, chemistry, safety and
health, or some other professional fields.

In Viet Nam, engineers, medical doctors and other appropriately qualified
professionals can serve as assessors and may join in a labour inspection visit. This
is the case in the Hanoi DOLISA where inspectors rely on technical
measurements in enterprises carried out by the Ministry of Health on
occupational health and safety.

Given the number of specialized inspections carried out by MOLISA/DOLISA,
there is inevitable overlap with inspections done by other Ministries. Because of
this joint competence, the Ministry of Health regularly carries out inspection
visits with MOLISA inspectors, although there are no formal agreements guiding
this cooperation.

18. Cooperation between MOLISA Departments

Labour inspectors exchange information and carry out joint visits with labour
inspectors and officers from other MOLISA departments.

The Department of Overseas Labour, which is responsible for monitoring the
administration of migrant labour contracts and recruitment and placement
agencies, prepares its work plans and training program in consultation with the
MOLISA/DOLISAs. Inspectors in this Department can only monitor, however,
and do not have the power to enforce the law. They participate in visits with
labour inspectors who can impose sanctions in the case of violations or they take
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a monitor themselves and refer violations to the Director of the Department of
Overseas Labour to impose sanctions.

The Department of Social Insurance does not have inspectors but can carry out
joint visits with labour inspectors to ensure the implementation of the Law on
Social Insurance.

The Department of Child Care and Protection does not have any inspectors or
monitors covering their technical area. They do, however, consult with labour
inspectors in the preparation of their work plans.

Prior to 2010, the General Department of Vocational Training had its own
inspectors for visits to vocational training institutions. They also has carried out
some joint visits with MOLISA labour inspectors and submitted annual reports
to the MOLISA Inspection Department to assist in developing their work plan.
MOLISA has also provided technical assistance to the GDVT on inspection
procedures. Since the Law on Inspection 2010 came into force however, the
GDVT no longer has its own inspectorate .

The Inspectorate cooperates at the technical level with the Department of
Occupational Safety and Health, particularly in the exchange of information
regarding occupational accidents. This Department is responsible for the official
registration of such accidents.

Most of these departments do not truly have enforcement powers but rather
exercise a compliance role that must be complemented by labour inspectors if
sanctions are to be imposed.

19. Collaboration with social partners

In Viet Nam, the Labour Code explicitly says that trade unions shall, in
conjunction with State bodies and economic and social organizations, look after
and protect the rights of employees. As noted above, trade unions shall also
monitor the implementation of the provisions of labour laws. The Code further
states that in enterprises where a high number of female employees are
employed, a member of management within the enterprise must be assigned the
duty of monitoring all issues relating to women workers.

With regard to labour inspection, there is a general obligation on the part of
inspectors when carrying out visits to contact the trade union representative
(where one exists) at the workplace level.

As a follow up to the Trade Union Act, a number of guiding documents were
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adopted including a 2007 Prime Minister’s Regulation on monitoring activities
between trade union representatives and government authorities. Based on this
regulation an annual work plan is jointly prepared and signed by the President of
the VGCL and the Minister of MOLISA. This plan includes a mixture of
priorities from both organizations. A joint national team is responsible for
implementing the work plan which includes dispatching monitoring teams
throughout the country to carry out compliance visits. These visits are typically
conducted by four or five officials representing the MOLISA and local DOLISA
(including a labour inspector) in addition to worker representatives. While the
worker representatives present during the visits assist in identifying infractions
in the workplace concerned, the capacity and decision to sanction remains an
exclusive prerogative of the public labour inspector. Since 2008 there has been a
decrease in the number of joint visits carried out by the national team, however,
officials note that there remains good collaboration and joint visits at the local
level between DOLISAs and union representatives. These joint activities also
tend to focus on infractions rather than promoting a preventive approach like the
overall labour inspection approach in the country.

Beyond joint visits with the DOLISAs, the VCCI has close collaboration in the
organization of workshops, training courses and projects.

In the Hanoi DOLISA, some 90 joint visits are carried out by labour inspectors
together with social insurance officers and VCCI representatives.

20. Findings

1. General findings. In the past decade, Viet Nam has progressively reinforced
the capacity of its labour inspection system through the development of an
inspection strategy, the addition of labour inspectors and the professionalization
of the labour inspection function. It has a central authority which contributes to
coherent planning and monitoring of labour inspection activities throughout the
country. MOLISA plays an important role in providing technical guidance at the
provincial level and there 1is regular collaboration between the
MOLISA/DOLISAs as well as workers and employers organizations. Even with
all the positive developments of late, the labour inspection system could further
consolidate its achievements and strengthen its effectiveness in ensuring labour
law compliance in accordance with ILO principles and instruments.

2. Legislation. The Labour Code includes a number of provisions related to
labour inspection. The Government is now engaged in a process of labour law
reforms including changes to the Labour Code. This unique moment of
legislative reform presents an opportunity to introduce changes to the law that
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will improve the legal framework for labour inspection, particularly with regard
to sanctions, the obstruction of inspectors and the powers of inspectors.

3. International Labour Standards. The most recent direct request by the
CEACR in response to Viet Nam's report on Convention No. 81 indicates that
there is room for improvement in certain areas which are also identified in the
present needs assessment. In addition, Viet Nam has not ratified the Labour
Inspection (Agriculture) Convention No. 129, despite the large number of
workers employed in the agricultural sector in the country.

4. Structure of LI system. The existence of multiple inspection functions at the
MOLISA/DOLISA level and the low number of inspectors in general poses a
challenge for effective labour inspection action. Convention 81 requires an
independent body of labour inspectors to ensure labour law compliance. Where
a dedicated body is not in place, this makes it difficult to develop the appropriate
technical competencies required by a professional labour inspection corps. This
is especially important at the provincial level in the DOLISAs where the multiple
functions of inspectors is a common feature due to low staffing levels (the
CEACR is clear that the tasks of labour inspectors should focus on labour matters
and not be diluted by other responsibilities such as dispute resolution or
mediation).

5. Scope of labour inspection. The LI system in Viet Nam is a holistic system
covering the full range of labour matters (e.g. working conditions, occupational
safety and health and hygiene, social security, cooperatives, migrant labour etc.).
The large number of technical competencies requires special attention on
designing a functional structure that combines a general approach to labour
inspection with specific technical knowledge. The experience in Ho Chi Minh
City using teams from the inspection division with complementary technical
specialists could be an example to consider in other provinces.

6. Human resources. There are approximately 450 inspectors between the
MOLISA and DOLISAs combined, out of which only about 120-150 inspectors
deal with labour inspection matters, in addition to other areas of inspection that
fall within the mandate of the MOLISA and DOLISAs. The number of labour
inspectors is too low given the number of registered enterprises in the country
(estimated at 400,000), to say nothing of the unregistered enterprises. The
CEACR previously addressed this situation in its 2010 Direct Request to the
Government concerning Convention No. 81. Existing quotas for recruiting new
civil servants (including labour inspectors) do not allow for the recruitment of
additional labour inspectors. Even so, the selection process for inspectors is
rigorous and professional and working conditions for inspectors appear to be
appropriate. There is nevertheless an imbalance between the number of men and
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women inspectors (fewer women), which is particularly apparent among senior
management.

7. Induction training and professional development. Important recent efforts
have been made to improve the training of labour inspectors, particularly at the
recruitment stage with the introduction of a curriculum that is adaptable, flexible
and sustainable, in particular for on-going training for labour inspection
personnel. However, a strategic national training plan adapted to the real needs
of labour inspectors is not in place.

8. Performance evaluation of the labour inspection system. The MOLISA and
DOLISAs are required to report on activities on a periodic basis which feeds into
the preparation of annual inspection work plans. However, less is done
systematically to assess the overall performance of the labour inspection system
and of individual labour inspectors as a tool to focus and improve results and to
for meeting objectives.

9. Planning and programming. The planning and programming between
MOLISA and the DOLISAs are clear, structured and participative. However, the
development of the work plan at the central level appears to include many
disjointed consultations with other inspectors and agencies that is not only time
consuming but risks leading to an unfocussed grouping of plans, thereby
weakening the impact and coherence of labour inspection activities.

10. Inspection visit. An improvement has been made in simplifying labour
inspection visits by reducing both the size of the inspection teams and the time
devoted to completing each visit. This has contributed to an increase in the
number of visits carried out. Even so, in a country dominated by small and
medium sized enterprises, the number of labour inspection visits per inspector
could be much higher. Moreover, while it is not always inappropriate to
announce inspection visits ahead of time, Convention 81 is clear that labour
inspectors have the power to enter workplaces at any time of day or night without
prior notice, a matter that was addressed by the CEACR in its 2010 Direct
Request on this Convention.

11. Inspection equipment. There is a lack of technical equipment available to
labour inspectors to carry out inspections in a complete and timely manner (e.g.
OSH measurement tools). Moreover, labour inspectors do not have sufficient
training to use even the limited technical equipment that is available.

12. Self-assessment reporting. The introduction of self-assessment reporting is

an innovative way to expand the reach of labour inspection action. The recent
addition of sector specific forms has improved the targeted nature and usefulness
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of these tools. However, there is no clear guidance on how the results of this
process (completed reports) should be used for identifying violations, planning
follow-up visits, designing prevention strategies and, in general, contributing to
the planning process on labour inspection. The CEACR noted in its 2010 Direct
Request that, consistent with the provisions of Convention No. 81,
self-assessments should only be complementary and not replace labour
inspections.

13. Industrial Processing Zones. The monitoring system currently in place in the
IPZs does not appear to be an effective means for achieving compliance. In
addition, there does not appear to be appropriate coordination between the
monitors and the public labour inspection system.

14. Preventive function and advisory services of the labour inspection system.
The main work of labour inspection appears focused on identifying and
sanctioning labour law violations. While this may be due to the limited number
of inspectors relative to the large number of enterprises in the country, the use of
preventive and advisory services, including labour inspection campaigns, is
ignored. Currently, it does not appear that notifications and/or warnings (e.g.
improvement or compliance orders) are used to their full potential or in a
systematic way. Such initiatives can be an important means to promote a culture
of compliance, extend the impact of labour inspectors and be a strong basis for
cooperation with the social partners.

15. Registries. There is a lack of reliable, accessible and up to date information on
enterprises and workplaces in Viet Nam. There is a lack of a consolidated
database, in coordination with other provincial and national government
agencies, that could improve the planning and monitoring function of the labour
inspection system.

16. Accidents. In accordance with the requirements of Convention 81, labour
inspectors are notified about occupational accidents. However, there appears to
be a high level of underreported accidents (serious and fatal). As a result, this
limits the labour inspectorates ability to properly carry out targeted interventions
and preventive actions in relation to prevalent occupational injuries. Also, the
need for specialized training in this area was identified by different constituents.

17. Sanctions. As noted above (Finding No. 2), sanctions are not currently
dissuasive and do not cover (or appropriately cover) all potential labour law
violations, in particular the obstruction of labour inspection action. The
administrative process for imposing and enforcing sanctions appears to be well
tailored, though there are still challenges to the successful recovery of fines.
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18. Cooperation with other authorities. There is cooperation with other
government authorities, particularly at the MOLISA level, although more
structured arrangements and working methods could help regularize this
collaboration for the benefit of all bodies.

19. Coordination with social partners. There is good coordination with the
social partners, especially in carrying out joint inspection visits with the VGCL.
However, there could be potential misunderstanding on the VGCLs role and
powers during such visits. To avoid such a perception, joint visits could further
benefit from a shift in focus away from enforcement actions towards preventive
approaches for compliance such as through joint campaigns and awareness
raising.

20. South-South cooperation. There is already a good basis for collaboration in
ASEAN on labour inspection. This could be further reinforced to strengthen
bilateral knowledge sharing and exchange of expertise on labour inspection.

21. Recommendations

1. Legislation. The following changes to the Labour Code should be considered
on an urgent basis by the legal office of MOLISA in the context of the current
legislative reform:
- The level of sanctions set out by law should be increased to be adequately
dissuasive.
- A provision should be introduced that better regulates against the
obstruction of labour inspectors in the performance of their duties.
- There is a need that current law and regulations have a provision to
enforce the enterprises to report the self- assessment when they are requested
by the labour inspectorates
- Existing provisions in the law should be revised to ensure that labour
inspectors have clear powers to enter workplaces freely and without previous
notice at any hour of the day or night in line with Convention No. 81.

Possible ILO Action. The ILO will support the introduction of these (and other)
provisions in line with this assessment through the already planned technical
advisory activities and meetings ahead of the adoption of the new Labour Code.
It will also support work on a proposal for improving the capacity of labour
inspectors to be submitted to the Prime Minister in November 2012.

2. International Labour Standards. Given the large number of workers

employed in the agricultural sector, Viet Nam might also consider the ratification
of the Labour Inspection (Agriculture) Convention, 1969 (No. 129).
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Possible ILO Action. The ILO is available to assist the Government of Viet Nam

with technical assistance to consider the possible ratification of Convention No.
129.

3. Structure and scope of labour inspection system; planning and programming.
MOLISA should consider the establishment of Labour Inspection units at the
MOLISA and DOLISA level that are separate from the other functions of the
Inspection Department/Divisions. This new unit should have officers whose only
competence is over labour inspection although there could further specialize
based on the different technical components (e.g. OSH, working conditions,
social security etc.). This will help to strengthen the central authority of the
labour inspection system in line with Convention No. 81.

Linked to the distinct role of the central authority for labour inspection, a
separate planning and programming process for labour inspection should be
introduced. In this process, the working methods with other inspection units
and officers can be clarified.

Possible ILO Action. The ILO can offer technical advice on the institutional

structure and arrangements for labour inspection within the MOLISA and
DOLISAs.

4. Human Resources. The MOLISA/DOLISAs should propose to the competent
authorities raising the quota for labour inspectors in a progressive but concerted
manner to achieve a level that is more reasonable relative to the number of
enterprises and workers in the country. In subsequent recruitment and
promotion of labour inspectors, the MOLISA/DOLISAs should also strive to
achieve a more equal balance between male and female officers including among
managers. Moreover, MOLISA should continue pursuing reforms to individual
performance management for labour inspectors that will help to improve
accountability and professional development.

Possible ILO Action: The ILO can provide technical assistance in the design of
performance evaluation tools for labour inspectors.

5. Equipment: An inventory and evaluation of technical equipment available to
labour inspectors should be carried out by MOLISA/DOLISAs. Based on the
needs identified in this process, the MOLISA/DOLISAs should procure the
necessary equipment and provide relevant training for its proper use.

6. Training. Within the context of existing training activities and tools, the

MOLISA should consider designing and adopting a comprehensive strategic
national training plan adapted to the real needs of labour inspectors, including a
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treatment of both technical and social skills.

Possible ILO Action. The ILO can provide assistance in the development of the
plan based on other national experiences and can make available its existing
training curriculum on labour inspection to complement the training materials
already in place in Viet Nam (in the context of a related proposal to be submitted
to the Prime Minister in November 2012). The ILO may also assist in the
organization and carrying out of training of trainer activities to assist in the
effective and sustainable delivery of these training tools.

7. Inspection Visits: The methods for planning labour inspection visits should be
revised to increase the rate of inspections carried out per inspector and focus on
those enterprises where the greatest risks or gaps in labour law compliance are
identified (e.g. small and medium sized enterprises; agricultural sector;
Industrial Processing Zones). New tools such as standard checklists should be
developed to make labour inspection visits more systematic and comparable.
Also, labour inspection campaigns should be used to complement the inspection
visits and to develop the preventive role of the labour inspection system.

Possible ILO Action. The ILO can assist in the design of labour inspection
checklists and campaigns.

8. Registries and self-assessment reports. A comprehensive, unified and
accessible national registry of enterprises should be developed in coordination,
where necessary, with other agencies that have complementary information. This
registry should include information gathered from self-assessment reports; the
results of labour inspection visits; occupational accident figures (including from
the Department of Occupational Safety and Health); and social security data. In
this context, the digitization of the self-assessment reports should be seen as a
starting point through which a broader registry could be established gathering
together these other data that are relevant to the work of labour inspectors.

Self-assessments should also be used to map general trends and challenges of
labour law compliance in workplaces which can be used not only to plan more
strategic follow-up visits but also broader preventive action.

Moreover reports should be used for evaluating working conditions and
occupational safety and health among small and medium sized enterprises.

Possible ILO Action. Linked to the process of digitizing the self-assessment forms,
the ILO can assist in the design and implementation of a broader registry system
and in determining the training needs of possible users.

9. Accidents. Labour inspectors need tailored training to improve their technical
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knowledge and skills in investigating occupational accidents and diseases.
Specific campaigns should also be launched to improve the reporting obligations
of enterprises when occupational accidents or diseases occur.

Possible ILO Action. This recommendation will be considered in the context of
possible ILO assistance on training and inspection visits.

10. Preventive function, advice and coordination with social partners. A
strategy should be developed to improve the preventive culture in partnership
with employers’ and workers’ organizations. This can contribute to improved
labour law compliance and complement the work of labour inspectors through
publicity and awareness raising campaigns.

Possible ILO Action. This recommendation will be considered in the context of
possible ILO assistance on inspection visits.
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ANNEX 1

MOLISA Organizational Chart

MOLISA

MINISTRIAL LEADERS

STATE MANAGEMENT AGENCY

FUNCTIONAL UNITS

PUBLIC SERVICE ORGANIZATIONS

- Dept. of Labour and Wages

- Dept. of Social Insurance

- Dept. of Gender Equality

- Dept. of Planning - Finance

- Dept. of Legal Affairs

- Dept. of Personnel and
Organization

- The Ministry Inspectorate

- The Ministry Office

- Dept of Overseas Labour

- Dept of Occupational Safety and Health

- Dept of People with Special
Contribution to the Country
(Veteran Affairs)

- Dept of Social Evils Prevention

- Dept of Employment

- Dept of Social Protection

- Dept of Children Protection and Care

- Directorate of Vocational Training

- The Management Board of Labour
Abroad

The Institute of Labour Science and
Social Affairs

The Orthopaedic - Rehabilitation
Institute

The Labour and Social Information
Centre

Labour and Society Magazine
Labour and Society Newspaper

Training Centre for Officials, Civil
Servants on Labour and Social Affairs

The National Fund for Vietnamese
Children
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MOLISA Inspectorate Organizational Structure

Minister of MOLISA
Chief Inspector
I I
Division of Deputy Chief Deputy Deputy Deputy Deputy
General Affairs Inspector Chief Inspector Chief Inspector Chief Inspector Chief Inspector
and Division of Division of Labour Division of Labour | |Division of Inspection| | Division of Division
Administrative Inspection of Policy Inspection Occupational of Policies of Citizen
Inspection Policies on People AND Safety and Health on Child and Engagement and
with Special Inspection Social Issues Settlement of Claims|
Contributions and Denunciations
to the Country
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ANNEX 3

Agenda of the mission in Viet Nam

Time Meeting Officials
27 February 2012 (Monday) MOLISA
8.30-9.30 Meeting with ILO Viet Nam Director Mr. Sziraczki
9.45-12.00 Working with MOLISA Inspectorate and the International Mr. Tien Chief Inspector
Cooperation Department Ms. Dung, Director ICD
12.00-13.30 Lunch break
16.00-16.30 | Working with Department of Personnel and Organization Directors
and Legal Affairs Department (Mr. Chuong and Mr. San)
16.00-16.30 Wrap-up the first working day with MOLISA Inspectionand | Ms. Diep and
national support team (assigned by the Inspectorate) other inspectors
28 February 2012 (Tuesday)
MOLISA + Related Institutions
8.30-12.00 Focused group discussion with MOLISA concerned agencies: | Directors and/or senior
- Institute of Labour Studies and Social Affairs officials of the concerned
- Department of Occupational Safety and Health agencies
- Department for Child Care and Protection
- Department of Gender Equality
- Department of Wages and Salaries
- Department of Social Protection
- Centre for Industrial Relations Development
- General Department of Vocational Training
- Department of Overseas Labour
12.00-14.00 Lunch break with other development partner working
in inspection field (SIIR project)
14.30-16.00 Working with the University of Labour and Social Director of the ULSA
Affairs: one of the 9 MOLISA training institution
16.00-16.30 Working with the national support team Mr. Tung and Ms. Diep
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8.30-9.30 Meeting with Viet Nam General Confederation of Labour Mr. Chinh, Vice President

11.00-12.00 Viet Nam Cooperative Alliance Mr. Bien, Vice President
12:00-13:30 Lunch break
14:00-16:30 Field visit to DOLISA Hanoi Director and

- Meeting with the Director Chief Inspector

- Working with Labour Inspectors

11.30-13.30 Lunch break

15.30-17.00 | Meeting with Better Work Viet Nam team Ms. Rangarajan and her
Enterprise Advisers

11.30-13.30 Lunch break
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