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» EXECUTIVE SUMMARY

Work kills more people than wars (ILO, 2005:5).

From a global workforce of around 2.84 billion people, it is estimated that
about 2.4 million people die annually due to accidents at work (between
350 and 360 thousand deaths in about 270 million accidents at work) and
occupational diseases (about 2 million deaths).

In Ukraine, the incidence rates of fatal work-related accidents are
particularly high, representing almost the triple of the average incidence
rates in the EU.

Work-related accidents and occupational diseases have profoundly
devastating consequences to their victims and respective families,
especially at human level and financial level, as well as high direct and
indirect costs to the employers and to the States, whose value can reach up
to 4% of the Gross National Product.

The Ukrainian legal framework on OSH and labour inspection, on the
other hand, presents several challenges that need to be addressed, in
order to approximate it to the relevant International and European labour
standards, as foreseen in the EU-Ukraine Association Agreement, and
promote decent working conditions for all in Ukraine.

In this context, the present background paper, prepared under the
scope of the EU funded and ILO implemented technical cooperation
project “Towards safe, healthy and declared work in Ukraine”?, is aimed
at supporting the module “Occupational Safety and Health”, within the

! Additional information at: https://ilo.org/shd4Ukraine and https://www.facebook.com/shd4Ukraine.


https://ilo.org/shd4Ukraine
https://www.facebook.com/shd4Ukraine

framework of the projects’ Summer Marathon of Online Trainings on
International and EU Labour Standards.

It intends to provide project stakeholders, in particular policy decision
makers and legal acts’ drafting experts, with the necessary insights and
technical advice and guidance on how to better align the Ukrainian legal
framework with the relevant International and EU Labour Standards on
OSH?, fostering the improvement of working conditions in Ukraine.

It starts by discussing the work death’s paradox and the consequences of
occupational accidents and diseases.

It then addresses the main challenges of occupational safety and health
in Ukraine, including the alignment of national OSH legislation with
the applicable International and EU standards and the need to secure
an effective system of labour inspection to promote and enforce such
regulations.

It follows with the presentation of international and European architecture
on OSH, along with the discussion, in more concrete terms, of the main
international and EU labour standards on OSH.

It concludes with a synthesis and systematization of the main aspects
that should be taken into consideration by the national policy decision
makers and legal acts’ drafting experts when approximating national
legislation on OSH with the aforesaid standards. Besides the conceptual
aspects, it also addresses the principles that should guide the formulation

2In particular, with: Occupational Safety and Health Convention, 1981 (No. 155); Protocol of 2002 to the
Occupational Safety and Health Convention, 1981 (No. 155); Occupational Health Services Convention,
1985 (No. 161); Promotional Framework for Occupational Safety and Health Convention, 2006 (No.
187); and Council Directive 89/391/EEC, of 12 June 1989, concerning the introduction of measures to
encourage improvements in the safety and health of workers at work.



and implementation of a national policy on OSH and the development
of a national system for OSH, the required actions at national level, and
the main characteristics of the OSH management system that should be
established and maintained at the level of the undertakings.

It should not be seen, however, as an ILO code of practice or a set of offi-
cial guidelines, nor as a replacement of the positions of the ILO supervi-
sory bodies.

Kyiv, 26 July 2020

Antoénio ). Robalo Santos

Manager of the EU-ILO Project
“Towards safe, healthy and declared work in Ukraine”
ILO Office for Central and Eastern Europe
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» OCCUPATIONAL SAFETY
AND HEALTH (OSH)

The work death’s paradox

The work plays a central role in the well-being and quality of life of people
and their families, allowing means of subsistence and the strengthening
of self-esteem, personal fulfilment and individual dignity, as well as the
promotion of social cohesion and stability, peace and economic growth
(Budd, 2011, 2013; Budd & Spencer, 2015; Danna & Griffin, 1999; Pontifical
Council for Justice and Peace, 2004).

It is now widely recognized, moreover, that the professional and personal
lives of people arenottwo separate entities, butrather areasinterconnected
and interrelated, with interactions between them (Caudron, 1997; Conrad,
1988; Zedeck & Mosier, 1990).

Paradoxically, and in clear contrast with the central role and importance
commonly recognized to work, the International Labour Organization
(ILO) holds that work kills more people than wars (ILO, 2005:5).

Indeed, and from a global workforce of around 2.84 billion people, it is
estimated that about 2.4 million people die annually due to accidents at
work (between 350 and 360 thousand deaths in about 270 million accidents
at work) and occupational diseases (about 2 million deaths) (Himaéaldinen
et al., 2009; J. Takala et al., 2014; Jukka Takala, 2005).

Alli (2008) noted, in this connection, that in sub-Saharan Africa die
annually 54 thousand employees of work-related causes and that there
are approximately 42 million accidents at work per year resulting in at
least 3 days of absence. He also observed that in Latin America and the
Caribbean occur annually about 30 thousand deaths from work-related
causes and approximately 22.6 million work accidents with absences of at
least 3 days.
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In the European Union (EU), according to the latest Eurostat (2020)
European Statistics on Accidents at Work (ESAW), in 2017 occurred about
3.34 million work-related accidents with 4 or more days of absence
(corresponding to an incidence rate of 1,556.86) and 3,552 fatal work-
related accidents (incidence rate of 1.65).

In Ukraine, the incidence rates of fatal work-related accidents are
substantially higher than the average incidence rates in the EU. Large-
scale privatizations, creation of small and medium-sized enterprises,
outdated and inappropriate OSH legal framework, as well as a high level
of informality and undeclared work has created a number of challenges
for preventing and recording work-related accidents and occupational
diseases.

According to SLS’s 2019 report3, 409 workers died in 2018 in work-related
accidents. Ukraine had an average incidence rate of fatal work-related
accidents?* of 3.8 in 2017 and of 4.5 in 2016. The latter is about 166% higher
(around 2.7 times more) than the average incidence rate of fatal work-
related accidents in the EU 28 in 2016 (1.69) and the former is about 130%
higher (around 2.3 times more) than the average incidence rate of fatal
work-related accidents in the EU 28 in 2017 (1.65)°. The economic activity
sectors that have shown highest incidence rates of fatal work-related
accidents in 2017 were: construction (21.0); mining and quarrying (13.6);
agriculture, forestry and fishing (10.5); transportation and storage (8.71);
water supply, sewage, waste management and remediation activities (8.6);
and manufacturing (4.4)°.

3Vide “Results of the SLS work in 2018 and objectives for further improvement of supervisory activities on
compliance with the legislation on labour, employment, occupational health, labour protection and state
mining supervision”

* See ILOSTAT “Fatal occupational injuries incidence rates by economic activity in Ukraine”, available at:
http://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=0SH&indi-
cator=INJ FATL_ECO_RT&datasetCode=A&collectionCode=YI& afrl.oop=353695338693113& afrWindow-
Mode=0&_ afrWindowld=19huznhaao 1081#!%40%40%3Findicator%3DIN] FA.

5 Vide Eurostat “Fatal Accidents at work by NACE Rev. 2 activity” in the EU28, available at: https://appsso.
eurostat.ec.europa.eu/nui/submitViewTableAction.do.

6 See ILOSTAT “Fatal occupational injuries per 100’000 workers by economic activity(%)“, available at
https://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=0SH&indi-
cator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_ afrl.oop=3189463678716696& afrWindow-
Mode=0&_afrWindowld=1calunft5z_1#!%40%40%3Findicator%3DIN] FATL,_ECO_RT%Z26_afrWindow-
Id%3D1calunft5z_1%26subject%3D0OSH%26_afrL.oop%3D3189463678716696%26datasetCode%3DA%26col-
lectionCode%3DYI%26_afrWindowMode%3D0%26_adf.ctrl-state%3D1calunft5z_57.



http://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=OSH&indicator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_afrLoop=353695338693113&_afrWindowMode=0&_afrWindowId=19huznhaao_1081#!%40%40%3Findicator%3DINJ_FA
http://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=OSH&indicator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_afrLoop=353695338693113&_afrWindowMode=0&_afrWindowId=19huznhaao_1081#!%40%40%3Findicator%3DINJ_FA
http://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=OSH&indicator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_afrLoop=353695338693113&_afrWindowMode=0&_afrWindowId=19huznhaao_1081#!%40%40%3Findicator%3DINJ_FA
https://appsso.eurostat.ec.europa.eu/nui/submitViewTableAction.do
https://appsso.eurostat.ec.europa.eu/nui/submitViewTableAction.do
https://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=OSH&indicator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_afrLoop=3189463678716696&_afrWindowMode=0&_afrWindowId=1ca1unft5z_1#!%40%40%3Findicator%3DINJ_FAT
https://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=OSH&indicator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_afrLoop=3189463678716696&_afrWindowMode=0&_afrWindowId=1ca1unft5z_1#!%40%40%3Findicator%3DINJ_FAT
https://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=OSH&indicator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_afrLoop=3189463678716696&_afrWindowMode=0&_afrWindowId=1ca1unft5z_1#!%40%40%3Findicator%3DINJ_FAT
https://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=OSH&indicator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_afrLoop=3189463678716696&_afrWindowMode=0&_afrWindowId=1ca1unft5z_1#!%40%40%3Findicator%3DINJ_FAT
https://www.ilo.org/ilostat/faces/oracle/webcenter/portalapp/pagehierarchy/Page27.jspx?subject=OSH&indicator=INJ_FATL_ECO_RT&datasetCode=A&collectionCode=YI&_afrLoop=3189463678716696&_afrWindowMode=0&_afrWindowId=1ca1unft5z_1#!%40%40%3Findicator%3DINJ_FAT

12

Consequences of occupational accidents and
diseases

Work-related accidents and occupational diseases have profoundly dev-
astating consequences to their victims and respective families, especial-
ly at human level (e.g. death, injuries, disabilities, decreased quality of
life, pain, sorrow, suffering and self-esteem issues) and financial level (e.g.
loss of earnings and earning capacity), as well as high direct and indi-
rect costs to the employers and to the States, whose value can reach up
to 4% of their Gross National Product (GNP) (Bird & Germain, 1966, 1986;
EU-OSHA, 1998; Fabela & Sousa, 2012; Hamalainen et al., 2009; HSE, 2015;
Leigh, 2011; Richthofen, 2002; Roxo, 2004; ]. Takala et al., 2014; Jukka Takala,
2005).

Thedirectcostsinclude,amongothers,theonesrelated tohealth,emergency
services, social security benefits, insurance premiums and compensation;
costs with the rehabilitation and reintegration of the victims; costs of
repairing the damages produced in plant, machinery, equipment, and raw
materials; costs arising from possible civil and criminal liability, etc. The
indirect costs comprise, inter alia, loss of tax revenue and social security
contributions; damage to the reputation and image of organizations and
countries; costs with the recruitment and training of replacements of the
affected workers; impact on the motivation, absenteeism and presentism
of the colleagues of the victim; reduction of production capacity and
productivity; impact on the quality of goods and services and delivery
times; diseconomies of scale and experience; opportunity costs; inspection
and investigation costs; administrative costs; etc. (Bird & Germain, 1966,
1986; Fabela & Sousa, 2012; Freitas, 2004; Heinrich et al., 1980; HSE, 2015;
Nunes, 2010; Richthofen, 2002; Roxo, 2004; Sérgio Miguel, 2010; J. Takala
et al., 2014).

Several studies have been devoted to quantifying the direct and indirect
costs arising from occupational accidents and diseases to State, employers
and victims.

Miller (1997) estimated them at about US$155 billion for the United States
(USA) employers, while Leigh (2011), asnoted Takala et al. (2014), estimated
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that the national cost of occupational injuries and diseases in the United
States (USA) amounted to US$250 billion (1.8% of the USA Gross Domestic
Product — GDP).

Richthofen (2002) situated the respective direct costs in the EU at about
EUR€26 billion and the ILO calculated that the annual costs of accidents
at work and occupational diseases reach the amount of US$1200 billion,
representing about 4% of global GNP (Hamaldinen et al., 2009; J. Takala et
al., 2014; Jukka Takala, 2005).

The European Agency for Safety and Health at Work (EU-OSHA), on the
basis of the data collected from Member States of the EU, estimated the
costs associated with accidents at work and occupational diseases in EU
countries between 0.4% and 4% of the respective GNP, whereas about
0.4% of GNP in Ireland and in Portugal; 0.6% in France; 1.4% in Austria;
between 1.3% and 2.5% of the GNP in Luxembourg; 2.3% in Belgium; 2.6%
in the Netherlands; 2.7% in Denmark; about 3% in Spain; 3.2% in Italy;
3.8% in Finland; and 4% in Sweden) (EU-OSHA, 1998).

The Health and Safety Executive (HSE), on the other hand, estimated
the total costs arising from accidents at work and occupational diseases
occurring in the United Kingdom between 2013 and 2014 (including not
only the associated financial costs but also the human costs) at about
EUR€18.1 billion (HSE, 2015).

OSH challenges in Ukraine

Following the EU-Ukraine Association Agreement, Ukraine is undergoing
considerable efforts to align national legislation with the European and
International Labour Standards on OSH.

These efforts recently resulted, for example, in the adoption by the Cabinet
of Ministers of Ukraine (CMU), in 2018, of the Concept of OSH management
system reform in Ukraine’, which lays down the basis for the reform and

7 Through the CMU Resolution No. 989-p, of 12 December 2018, available at: https://www.kmu.gov.ua/ua/
npas/pro-shvalennya-koncepciyi-reformuvannya-sistemi-upravlinnya-ohoronoyu-praci-v-ukrayini-ta-
zatverdzhennya-planu-zahodiv-shchodo-yiyi-realizaciyi



https://www.kmu.gov.ua/ua/npas/pro-shvalennya-koncepciyi-reformuvannya-sistemi-upravlinnya-ohoronoyu-praci-v-ukrayini-ta-zatverdzhennya-planu-zahodiv-shchodo-yiyi-realizaciyi
https://www.kmu.gov.ua/ua/npas/pro-shvalennya-koncepciyi-reformuvannya-sistemi-upravlinnya-ohoronoyu-praci-v-ukrayini-ta-zatverdzhennya-planu-zahodiv-shchodo-yiyi-realizaciyi
https://www.kmu.gov.ua/ua/npas/pro-shvalennya-koncepciyi-reformuvannya-sistemi-upravlinnya-ohoronoyu-praci-v-ukrayini-ta-zatverdzhennya-planu-zahodiv-shchodo-yiyi-realizaciyi
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alignment of the national OSH system with the EU and ILO standards® and
approves its implementation plan.

In addition, EU OSH Directives 2009/104/EC, of 16 September 2009,
concerning the minimum safety and health requirements for the use of
work equipment by workers at work (European Parliament & European
Council, 2009a) and 89/656/EEC, of 30 November 1989, on the minimum
health and safety requirements for the use by workers of personal
protective equipment at the workplace (European Council, 1989c), have
been transposed to national legislation, through orders® of the Ministry of
Social Policy of Ukraine (MSP).

The high incidence rates of work-related accidents and occupational
diseases, however, indicate that a lot still remains to be done in Ukraine,
when it comes to the prevention of occupational risks and the promotion
of the safety, health and well-being of workers.

In order to improve working conditions in Ukraine and ensure the
quality, sustainability and success of the process of approximation of
national legislation with the International and EU Labour Standards, some
important challenges still need to be properly addressed. They include,
inter alia, the following?°:

1. Downstream approach to OSH, focused on protection (rather than
on prevention) and safety (instead of a more holistic approach, also
including occupational health and hygiene). This approach assumes
that risks are inevitable and focuses therefore on reparation and
correction, instead of risk management and prevention, and on the
improvement of safety and health of workers.

8Vide, in this regard, the contributions of EU-ILO Project “Enhancing the Labour Administration Capacity to
Improve Working Conditions and Tackle Undeclared Work” in the report “Guidelines and Recommendations
to the Concept on the Reform of the National System for Occupational Risk Prevention and Promotion
of OSH” (ILO, 2017), available at: https://www.ilo.org/wcmsp5/groups/public/—ed_dialogue/—lab_admin/
documents/projectdocumentation/wems_618934.pdf.

9 See, respectively, MSP Orders Nos. 2017 (of 28/12/2017) and 1804 (of 29/11/2018).

1 For more details, see section “Summary of the Key Gaps of the OSH Legal Framework in Ukraine”, of the
EU-ILO project report “EU Directives and Reform of OSH and Labour Relations’ Legislation - White Paper”,
available at: https://www.ilo.org/wcmsp5/groups/public/---europe/---ro-geneva/---sro-budapest/documents/
publication/wems_689355.pdf.



https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---lab_admin/documents/projectdocumentation/wcms_618934.pdf
https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/---lab_admin/documents/projectdocumentation/wcms_618934.pdf
https://www.ilo.org/wcmsp5/groups/public/---europe/---ro-geneva/---sro-budapest/documents/publication/wcms_689355.pdf
https://www.ilo.org/wcmsp5/groups/public/---europe/---ro-geneva/---sro-budapest/documents/publication/wcms_689355.pdf
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2. Too detailed, complex and outdated OSH legal framework, composed
of an excessive number of laws/regulations, some of which are con-
tradictory.

3. Contra productive legal provisions, for example:

a. legal provisions concerning workers engaged in heavy work,
work with harmful or hazardous working conditions, according
to which these workers are entitled to earn higher wages and
additional benefits. In addition to encouraging workers to per-
form this type of works (instead of safer and healthier works), it
also disclaims and discourage employers from their obligation
to ensure safe and healthy working conditions.

b. legal provisions establishing that employers have to spend a
minimum amount of funds on OSH activities and measures (at
least 0.5 percent of the wage fund for the previous year). This
provision demotivates employers that have already state of the
art OSH conditions (as, in spite of their good working conditions,
they still have to continue spending money on OSH), and
dismisses employers that have bad OSH conditions to improve
them, if they already met the given threshold. Moreover, the
obligation of the employers to ensure the safety and health of
the workers should be an obligation of result, not of means. In
addition, the “List of the Labour Protection Activities and Means
Expenses on the Implementation and Procurement Whereof
are Incorporated in Costs”, as well as the nature of the labour
protection services foreseen in the law “On Labour Protection”,
do not include several widely acknowledged relevant OSH
services activities foreseen, for example, in Occupational Health
Services Convention, 1985 (No. 161) (ILO, 1985).

4. National OSH legal framework does not provide for the employers’
non-transferable responsibility for ensuring the safety and health of
workers in every aspects related to work.
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5. National OSH legislation does not foresee the employers’ obligation
to take, and continually adjust to changing circumstances, the neces-
sary measures for ensuring the safety and health of workers, inclu-
ding assessment and prevention of occupational risks, consultation
and participation of workers, health surveillance, provision of in-
formation, training and the necessary organization and means, with
observance of the sequential and hierarchical General Principles of
Prevention.

6. National OSH legislation does not apply neither to all economic
sectors nor to all employers!! and workers?*2.

7. The national statistics on occupational accidents and diseases
are unreliable and present inconsistencies and high levels of
underreporting. It should be considered to develop and implement
an effective national policy and system to ensure the adequate
recording, notification and investigation of work-related accidents,
occupational diseases, commuting accidents, and dangerous
occurrences and incidents, as well as to compile analysis and
publication of statistics on such accidents, diseases and occurrences,
according to the ILO Code of Practice on Recording and Notification
of Occupational Accidents and Diseases (ILO, 1996), the ILO Protocol
No. 155 (ILO, 2002), the ILO Resolution on statistics of occupational
injuries (ILO, 1998), and the Eurostat ESAW methodology (Eurostat,
2001).

In addition, the system of labour inspection in Ukraine, which duties
include the promotion, provision of technical information and advice

1 Including not for profit legal persons and self-employed with one or more workers.

2 Including self-employed workers; practitioner, apprentice, trainee and other situations that should
be considered as vocational training; administrator, director, manager or treated as such, without an
employment contract but paid for this activity; to situations in which one person works for another
without a formal worker-employer relationship, when the provider of work should be considered in
the economic dependence of the activity’s beneficiary; as well as to workers that have an employment
relationship but do not have a formal or written labour contract, such as the total undeclared workers
or the partially undeclared workers (e.g., bogus self-employed, bogus service providers or the ones that
have the so-called “civil contracts”). Moreover, several employers’ general OSH obligations are restricted to
some type of workers (e.g., engaged in work with harmful and hazardous working conditions or connected
with contamination or adverse weather conditions) and are not applied to all workers.
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and enforcement of compliance with OSH regulations'?, is not adequate
and appropriate, as it is not in conformity with the provisions of Articles
4, 6,7,10, 11, 12 (1) (a) and (b), 16 and 17 of the ILO Convention No. 81
and with Articles 7, 8, 9, 14, 15, 16 (1) (a) and (b), 21 and 22 of the ILO
Convention No. 129, as observed, in 2019, by the Committee of Experts on
the Application of Conventions and Recommendations (CEACR), regarding
the application of Conventions 81 and 129 in Ukraine (ILO, 2019b). This is
particularly worrying considering that, without proper implementation
and enforcement, international, EU and national legislation are mere
pieces of paper (Anderson, 2007; ILO, 2007; Jensen, 2004; Richthofen, 2002;
Suard, 2016).

In fact, Ukrainian labour inspectors lack several of the basic powers
foreseen in the aforesaid ILO Conventions Nos. 81 and 129, which they
need to effectively discharge their duties. In particular, Ukrainian labour
inspectors cannot:

1. Perform inspection visits by their own initiative, without the prior
issuance of the respective order, issuance of the correspondent
certificate and register of the inspection visit in the information
system;

2. Widen the inspection visit scope beyond the authorization included
in such documents, or duration of the inspection visit, even when
the facts seen at the workplace so justify;

3. Perform inspection visits at any time of the day or night to any
workplace without prior notice;

4. Perform inspection visits when the employer or his representative
is not present;

5. Make inspection visits with the duration, frequency and depth which
they understand as necessary;

13 As foreseen in Article 3 of the Labour Inspection Convention, 1947 (No. 81) (ILO, 1947), Article 6 of the
Labour Inspection (Agriculture) Convention, 1969 (No. 129) (ILO, 1969), Article 9 of the Occupational Safety
and Health Convention, 1981 (No. 155) (ILO, 2002) and Article 4 of the Council Directive No. 89/391/EEC, of
12 June 1989, concerning the introduction of measures to encourage improvements in the safety and health
of workers at work (European Council, 1989a).
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Impose sanctions regarding observed infractions, if the employer,
once notified, corrects the infringements;

Promote and enforce compliance of unregistered employers (which
usually show higher non-compliance);

Suspend works, even in the event of imminent danger to the health,
safety, or life of workers.

Other challenges faced by the labour inspection system in Ukraine, with
negative impacts on its ability to promote and enforce OSH regulations
include, inter alia:

1.

A very wide mandate of the State Labour Service of Ukraine, which
compromises the discharge of labour inspection primary duties and
prejudice the authority and impartiality of labour inspectors;

. Recurrent imposition of moratoria on inspection visits;

. Inception and continuous training of labour inspectors;

Working conditions and means of labour inspectors to perform their
duties;

. Ongoing process of decentralization (delegation of labour inspection

functions to local self-government bodies), in particular in what
concerns:

a. local self-government bodies are not under the control and su-
pervision of a central authority;

b. local self-government bodies’ labour inspectors do not have the
status of civil servants;

c. qualifications, selection, recruitment, training and working con-
ditions of self-government bodies’ labour inspectors.

Furthermore, the current approximation process is focused on
implementing individual directives, instead of transposing the overall
architecture of the EUlegal framework on OSH, starting with the alignment
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with the umbrella OSH Framework Directive 89/391/EEC™* and, only then,
with the individual directives.

Finally, the nature of the national legal acts that are being used to transpose
the EU OSH directives (MSP Orders, instead of Parliament Laws or CMU
Decrees) are inadequate, as they do not have enough legal power to ensure
their effectiveness and sustainability.

Additional OSH challenges can be found in some recent ILO reports
regarding OSH in Ukraine, in particular:

» “Guidelines and recommendations to the concept on the reform of the
national system for occupational risk prevention and promotion of
occupational safety and health in Ukraine”?® (ILO, 2017);

» “National Occupational Safety and Health Profile of Ukraine”® (ILO,
2018b);

» “EU Directives and Reform of OSH and Labour Relation’s Legislation
—White Paper”!’ (ILO, 2019a);

» “Brief notes on the main aspects of the alignment between Ukrainian
national legislation and selected EU directives”® (ILO, 2018a).

14 Which applies to all sectors of activity (both public and private) and to all the areas covered by the
individual Directives, without prejudice to more stringent and/or specific provisions contained in these
individual Directives and without prejudice to existing or future national and Community provisions
which are more favourable to protection of the safety and health of workers at work.

15 Available at: https://www.ilo.org/wcmsp5/groups/public/---ed_dialogue/-—-lab_admin/documents/project-
documentation/wcems_618934.pdf.

16 Retrievable from: https://www.ilo.org/wecmsp5/groups/public/---europe/---ro-genevaj/---sro-budapest/doc-
uments/meetingdocument/wcms_627038.pdf.

17 Accessiblethrough: https://www.ilo.org/wcmsp5/groups/public/---europe/---ro-geneva/--—-sro-budapest/docu-
ments/publication/wcms_689355.pdf.

18 Available at: https://www.ilo.org/wcmsp5/groups/public/---europe/---ro-geneva/--—-sro-budapest/documents
meetingdocument/wcms_633189.pdf.
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» MAIN INTERNATIONAL AND
EU LABOUR STANDARDS ON OSH

OSH legal architecture

The consequences of the work-related accidents and occupational
diseases, discussed above, have encouraged policy makers around the
globe to take action in order to promote the improvement of safety and
health conditions at work and to prevent the occurrence of work-related
accidents and occupational diseases.

As a result, international community has been involved in joint efforts
at international, regional, national and local levels, in order to promote
safety and health at work and, in this way, prevent the occurrence of
accidents at work and occupational diseases.

Those efforts are long being carried out both within the main reference
organizations in the field in which they are integrated, such as the
United Nations (UN), the ILO, the World Health Organization (WHO),
the Organization for Economic Co-operation and Development (OECD)
and the EU, and through bilateral, multilateral and tripartite processes
of negotiation and consultation between the various stakeholders (in
particular among Governments, employers’ and workers’ representative
associations and civil society representatives).

These international efforts, moreover, have been fleshing out in
international guidelines, norms and standards, mainly in the form of
international treaties, covenants, declarations, charters, conventions
and protocols, and community directives, implementation of which is
understood as likely to contribute to the improvement of health and safety
in the workplaces and, consequently, to the reduction of accidents at work
and occupational diseases (Alli, 2008; European Council, 1989a; European
Parliament, 2015; ILO, 1981, 2006, 2007).
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They reflect the understanding that poor working conditions, in terms
of safety and health at work, decrease productivity and competitiveness,
as accidents at work and occupational diseases have direct and indirect
adverse consequencesonthelives of workers, their familiesand employers;
whereas safe and healthy work, on the contrary, have significant positive
impacts on the productivity and competitiveness of companies and
countries themselves (European Parliament, 2015; ILO, 2007).

They also reveal the belief that the absence of high levels of protection
of safety and health of workers may result in absenteeism due to the
occurrence of accidents at work and occupational diseases, leading to
permanent disabilities which, from the point of view of the social and
economic costs, often supported by the respective social security systems
and public finances, foreshadows considerable impact on Member States
(European Parliament, 2015).

Itisworth to mention, in this connection, the preamble of ILO’s Constitution
0f 1919, embodying the ILO’s mandate to protect workers against sickness,
diseases and injuries at work (ILO, 1919), and the articles 100 and 118 of the
Treaty of Rome (establishing the European Economic Community), which
provide for Community intervention at the level of safety and health at
work and the adoption of policies on employment, working conditions
and protection against accidents and occupational diseases, giving the
Commission the role of ensuring cooperation between Member States in
these fields (EEC, 1957).

Regarding international covenants, it should be noted, for example, the
article 7 of the International Covenant on Economic, Social and Cultural
Rights, which provides for the right of all people to enjoy just and favorable
working conditions that ensure, in particular, safer and healthy working
conditions (UN, 1966).

As far as the international declarations are concerned, it is important to
highlight, among others:
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» The Universal Declaration of Human Rights, which foresees, in articles
23 and 24, therights of all people to work, to just and favorable conditions
of work, to just and favorable remuneration supplemented, if necessary,
by other means of social protection and to rest and leisure, including
reasonable limitation of working hours and periodic holidays with pay
(UN, 1948); and

» The ILO Declaration of Philadelphia'®, in which the ILO assumes the
obligation of supporting the implementation of programs aiming to
achieve an adequate protection of the life and health of workers in all
occupations (ILO, 1944:paragraph III-g).

Moreover, and concerning international charters, the Charter of
Fundamental Rights of the European Union assumes special relevance,
as it provides for, in its article 31, the right of all workers to fair and just
working conditions, namely to working conditions which respect worker’s
health, safety and dignity and to limitation of maximum working hours, as
well as to daily and weekly rest (EU, 2000).

It is also important to mention, in this regard, the Community Charter of
Fundamental Social Rights of Workers, which sets out, in point 19, the
right of all workers to benefit from satisfactory health and safety conditions
in his working environment and the need for the adoption of appropriate
measures to ensure it, which must take into account the necessary training,
information, consultation and balanced participation of workers as regards
therisks incurred and the steps taken to eliminate or reduce them (EU, 1989).

With regard to international conventions and protocols, and besides the
Convention of the League of Nations relating to slavery, adopted at Gene-
va on 25 September 1926 (LN, 1926), it also assumes special prominence,
within the international and European OSH legal architecture, the in-
ternational labour standards set by the Occupational Safety and Health
Convention, 1981 (No. 155) and its complementing Protocol of 2002 to the
Occupational Safety and Health Convention, 1981 (No. 155), the Occupa-

¥ Declaration Concerning the Aims and Purposes of the ILO, adopted at its 26th session General Conference,
in May 10, 1944.
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tional Health Services Convention, 1985 (No. 161) and the Promotional
Framework for Occupational Safety and Health Convention, 2006 (No.
187) (ILO, 1981, 1985, 2002, 2006).

The ILO Convention No. 155, sets out the basic principles for a national
and enterprise level policy and strategy for the implementation of OSH
preventive and protective measures, understood as needed to prevent
the occurrence of work-related accidents and health hazards arising from
work (ILO, 1981). The strategy advocated by the Convention calls for action
on the formulation, implementation and periodical review of a national
OSH policy; the full participation at all levels of employers, workers, and
their respective organizations, as well as other stakeholders; the definition
of national institutional roles and responsibilities; a national system of
recording and notification of occupational accidents and diseases; the
implementation of OSH at the workplace level, employers’ responsibilities,
and rights of workers and their representatives; and requirements
regarding information, education, and training.

It also defines the actions to be undertaken at national level (e.g.
implementation of a system to supervise and enforce the application of
the law on safety and health at work; definition of work processes that
should be forbidden or conditioned; establishment, where necessary,
rules relating to the design, construction, organization, exploitation and
transformation of companies and materials used; and provision of the
legal obligation of notification, full inquiry and annual publication of
statistical data on occupational accidents and diseases).

It also recognizes the need to ensure the enforcement of OSH legislation
through an appropriate and sufficient inspection system (which should
provide for the application of penalties in case of non-compliance with
the legal provisions) and to provide advice to employers and workers in
order to assist them in fulfilling their legal obligations.

This Convention No. 155 is complemented by the ILO Protocol No. 155,
of 2002, which incorporates further provisions on the establishment and
periodic review of requirements and procedures for the recording and
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notification of occupational accidents and diseases, as well as for the
publication of related annual statistics.

Convention No. 161, on the other hand, recognizes the paramount
importance of promoting and maintain the highest degree of physical,
mental and social well-being of workers in all occupations all over the
world.

Itprovides for the establishment of occupational health services atnational
and enterprise levels, designated to ensure the implementation of the OSH
policy and relevant preventive and control measures, including health
surveillance and emergency response. Occupational health services are
entrusted with essentially preventive functions and are responsible for
establishing and maintaining a safe and healthy working environment
which will facilitate optimal physical and mental health and for the
adaptation of work to the capabilities of workers. Such services should
be multidisciplinary and shall enjoy full professional independence from
employers, workers, and their respective representatives, in relation to
their functions.

It results from the understanding of the universal need to increase the
coverage of workers by occupational health services throughout the
world, in face of the unevenly distribution of occupational health services
all around the globe. Its rational also derives from the circumstance that,
notwithstanding the fact that occupational diseases kill six times as many
people each year as work-related accidents, they remain largely invisible
in comparison to the latter.

The ILO Convention No. 187 and its accompanying Recommendation
(No. 197) complement the previous core standards and strengthen the
requirements for a national structure, relevant stakeholders responsible
for implementing a national and enterprise level policy for safe and
healthy working environments; as well as the steps to be taken to build
and maintain a preventive safety and health culture at the national level.
Governments, in consultation with the most representative organizations
of employers and workers, must undertake active steps towards achieving
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and maintaining a safe and healthy working environment by the
elaboration or updating of national policy; the development or upgrade
of a national system; and the implementation of national programmes
on OSH. This process must also take into account other ILO relevant
instruments for ensuring safe and healthy working conditions?, as listed
in the Annex to Recommendation No. 197.

This Convention No. 187 is aimed at establishing a coherent, systematic
and continuous improvement system to promote OSH, in order to prevent
occupational injuries, diseases and deaths (ILO, 2006).

The foreseen framework, that should be adopted by the ILO constituents,
consists of the combination of a national policy to promote safer and
healthier working environments with a national system (composed by
laws, regulations, responsible authorities, technical information, advice,
training, education, OSH services, research and collection of data on
accidents and diseases) and national OSH programs (which should define
priorities, time frames, means of action and performance assessment
procedures).

Regarding the European OSH legal framework, it assumes special
prominence the European Council Directive No. 89/391/EEC, of 12 June
1989, concerning theintroduction of measures to encourage improvements
in the safety and health of workers at work (European Council, 1989a)
and its subsequent individual and special directives, as well as the EU

20 These include, inter alia: Labour Inspection Convention, 1947 (No. 81); Labour Inspection Recommenda-
tion, 1947 (No. 81); Protocol of 1995 to the Labour Inspection Convention, 1947; Labour Inspection (Mining
and Transport) Recommendation, 1947 (No. 82); Protection of Workers’ Health Recommendation, 1953 (No.
97); Welfare Facilities Recommendation, 1956 (No. 102); Radiation Protection Convention, 1960 (No. 115);
Radiation Protection Recommendation, 1960 (No. 114); Workers’ Housing Recommendation, 1961 (No. 115);
Hygiene (Commerce and Offices) Convention, 1964 (No. 120); Hygiene (Commerce and Offices) Recommen-
dation, 1964 (No. 120); Employment Injury Benefits Convention, 1964 (No.121); Employment Injury Benefits
Recommendation, 1964 (No. 121); Labour Inspection (Agriculture) Convention, 1969 (No. 129); Labour In-
spection (Agriculture) Recommendation, 1969 (No. 133); Occupational Cancer Convention, 1974 (No. 139);
Occupational Cancer Recommendation, 1974 (No. 147); Working Environment (Air Pollution, Noise and
Vibration) Convention, 1977 (No. 148); Working Environment (Air Pollution, Noise and Vibration) Recom-
mendation, 1977 (No. 156); Occupational Safety and Health (Dock Work) Convention, 1979 (No. 152); Occu-
pational Safety and Health (Dock Work) Recommendation, 1979 (No. 160); Occupational Safety and Health
Convention, 1981 (No. 155); Occupational Safety and Health Recommendation, 1981 (No. 164); Protocol of
2002 to the Occupational Safety and Health Convention, 1981; Occupational Health Services Convention,
1985 (No. 161); Occupational Health Services Recommendation, 1985 (No. 171) and Asbestos Convention,
1986 (No. 162).
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Strategic Framework on Health and Safety at Work 2014-2020 (European
Commission, 2014).

The EU directives in the field of OSH, are intended essentially to harmonize
the conditions of health and safety at work at EU level, in order to ensure
the proper compatibility between economic and social progress, avoiding
that competition within the EU can be done at the expense of workers’
safety and health, through the establishment of minimum safety and
health at work requirements (European Council, 1989a).

The European Council Directive No. 89/391/EEC, establishes the European
legal framework for the promotion of OSH at workplaces, which is often
understood as a mandatory OSHMS for EU Member Countries (European
Council, 1989a; Karageorgiou et al., 2000; Walters, 2002).

Based on the understanding that the workers can be exposed to dangerous
environmental factors at the workplace and that the incidence of accidents
at work and occupational diseases were still too high, the Council had
considered that preventive measures should be taken in order to safeguard
the safety and health of workers and ensure a higher degree of protection,
through the implementation of OSH minimum requirements across the EU.

In essence, it defines the principles regarding the prevention of
occupational risks, the protection of safety and health, the elimination of
risk and accident factors, the practices of informing, training, consulting
and ensuring the participation of workers, as well as the employers and
workers obligations in respect to the implementation of those principles.

The general principles of prevention, as laid down in paragraph 2 of
article 6 of the framework Directive, include, according to the following
hierarchical order: to avoid risks; to evaluate the risks which cannot
be avoided; to combat the risks at source; to adapt the work to the
individual; to adapt to technical progress; to replace the dangerous by
the non-dangerous or the less dangerous; to develop a coherent overall
prevention policy which covers technology, organization of work, working
conditions, social relationships and the influence of factors related to the
working environment; to give collective protective measures priority over
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the individual ones; and to give appropriate instructions to the workers
(European Council, 1989a).

The worker’s obligations involve essentially taking care of his own safety
and health and that of other persons affected by their actions or omissions,
to make correct use of work equipment and personal protective equipment
and to cooperate with the employer and other workers.

Regarding the employers, and besides the non-transferability of their
responsibility for the safety and health of their workers in every aspect
related to the work, their obligations include, inter alia: risk’s assessment
and prevention; provision of information and training; provision of the
necessary internal or external OSH services organization and means; to
take the necessary measures for first aid, fire-fighting and evacuation
of premises; to consult workers; and to ensure that workers receive
appropriate health surveillance (European Council, 1989a).

In addition to the framework Directive No. 89/391/EEC, the EU OSH acquis
also comprises around 30 individual directives, focusing on specific
aspects of OSH and tailoring the principles of that framework directive
to specific tasks (e.g. manual handling of loads), specific hazards at work
(e.g. exposure to dangerous substances or physical agents), specific
workplaces and sectors (e.g. temporary work sites, extractive industries,
fishing vessels), specific groups of workers (e.g. pregnant women, young
workers, workers with a fixed duration employment contract) and certain
work-related aspects (e.g. organization of working time)*.

% Among these individual directives, it is worth to highlight the following: 89/654/EEC, on workplace re-
quirements; 89/656/EEC, on personal protective equipment; 90/269/EEC, on manual handling of loads;
90/270/EEC, on work with display screen equipment; 91/322/EEC, 98/24/EC and 2000/39/EC, on exposure to
chemical agents; 91/383/EEC, on fixed-duration or temporary employment relationship; 92/29/EEC, on med-
ical treatment on board vessels; 92/57/EEC, on temporary or mobile construction sites; 92/58/EEC, on safety
and/or health signs; 92/85/EEC, on pregnant workers; 92/91/EEC, on mineral-extracting industries (drilling);
92/104/EEC, on mineral-extracting industries; 93/103/EC, on work on board fishing vessels; 94/33/EC, on
young workers; 1999/92/EC, on the risks from explosive atmospheres; 2000/39/EC, 2006/15/EC and 2009/161/
EU, on indicative occupational exposure limit values; 2000/54/EC, on the exposure to biological agents at
work; 2002/44/EC, on exposure to mechanical vibration; 2003/10/EC, on exposure to noise; 2004/37/EC, on
carcinogens or mutagens at work; 2006/25/EC, on exposure to artificial optical radiation; 2009/104/EC, on
the use of work equipment; 2009/148/EC, on exposure to ashestos at work; 2010/32/EU, on prevention from
sharp injuries in the hospital and healthcare sector; 2013/35/EU, on exposure to electromagnetic fields;
and 2013/59/Euratom, on protection against ionizing radiation (European Commission, 1991, 2000, 2006a,
2006b; European Council, 1992e, 1992f, 1992a, 1992b, 1992c, 1993, 1994, 1998, 2010, 2014, 1989c, 1989b,
1990a, 1990b, 1991, 1992d; European Parliament & European Council, 2000a, 2000b, 2002, 2003, 2004,
2009a, 2009Db, 2013a, 2013b).
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In this context, it is also worth mentioning the EU Strategic Framework
on Health and Safety at Work 2014-2020 (European Commission, 2014).
This strategy addresses the following three major health and safety at
work challenges in EU: to increase the implementation of existing health
and safety rules, mainly in micro enterprises and SMEs; to improve the
prevention of work-related diseases; and to tackle the ageing of the EU’s
workforce.

These main challenges, in turn, are expected to be addressed mainly
through: the strengthening of national OSH strategies; the provision of
practical support to micro enterprises and SMEs; the improvement of
the EU legislation enforcement (e.g. by evaluating the performance of
nationallabour inspectorates); the simplification of existinglegislation; the
consideration of the trend towards the ageing of EU workforce; the progress
on statistical data collection; and the reinforcement of the coordination
between the EU institutions and other international organizations (e.g.,
the ILO, the WHO and the OECD) and partners, in order to reduce work-
related accidents and occupational diseases (European Commission, 2014).

Occupational Safety and Health Convention, 1981
(No. 155)

This ILO Convention, which was ratified by Ukraine on January 4th, 2012,
provides for the adoption of a coherent national occupational safety and
health? policy, as well as action to be taken by governments and within
enterprises to promote occupational safety and health and to improve
working conditions.

It applies to all branches of economic activity, including public services,
and to all workers?® employed in them (Articles 1 and 2).

According to this Convention, in order to prevent accidents and injury
to health arising out of, linked with or occurring in the course of work,

22 The term “health”, in relation to work, indicates not merely the absence of disease or infirmity, but also
includes the physical and mental elements affecting health which are directly related to safety and hygiene
at work [Art. 3(e)].

23 The term “workers” refers to all employed persons, including public employees [Art. 3(b)].
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ILO constituents should formulate, implement and periodically review a
coherent national policy on occupational safety, occupational health and
the working environment® addressing, in particular (Arts. 4 and 5):

1.

Design, testing, choice, substitution, installation, arrangement, use
and maintenance of the material components of work?s;

. Relationships between the material components of work and the

persons who carry out or supervise the work, and adaptation of
machinery, equipment, working time, organisation of work and
work processes to the physical and mental capacities of the workers;

Training, including necessary further training, qualifications and
motivations of persons involved in the achievement of adequate
levels of safety and health;

Communication and co-operation at the levels of the working group
and the undertaking and at all other appropriate levels up to and
including the national level;

The protection of workers and their representatives from disciplinary
measures as a result of actions properly taken by them in conformity
with this national policy.

With a view to give effect to such national policy, each ILO Member should
implement a series of actions at national level, to ensure that:

1.

In consultation with the representative organisations of employers
and workers, and through laws or regulations, ILO constituents
implement the above national OSH policy (Art. 8);

. Enforcement of laws and regulations concerning OSH are secured

by an adequate and appropriate system of inspection and provided
with adequate penalties for their violation (Art. 9);

24 Which should indicate the respective functions and responsibilities on OSH of public authorities, employ-
ers, workers and others, taking into account the complementary nature of such responsibilities and the
national conditions and practice (Art. 6).

% The concept of “material components of work” include, among others: workplaces, working environ-
ment, tools, machinery and equipment, chemical, physical and biological substances and agents and work
processes [Art. 5(a)].
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3. Guidance to employers and workers, to help them to comply with
legal obligations, is provided (Art. 10);

4. The following functions are progressively carried out (Art. 11):

d.

determination, where the nature and degree of hazards so re-
quire, of conditions governing the design, construction and lay-
out of undertakings, the commencement of their operations,
major alterations affecting them and changes in their purposes,
the safety of technical equipment used at work, as well as the
application of procedures defined by the competent authorities;

determination of work processes and of substances and agents
the exposure to which is to be prohibited, limited or made sub-
ject to authorisation or control by the competent authority or
authorities, with due consideration to health hazards resulting
from the simultaneous exposure to several substances or agents;

establishment and application of procedures for the notification
of occupational accidents and diseases, by employers and, when
appropriate, insurance institutions and others directly con-
cerned, and the production of annual statistics on occupational
accidents and diseases;

holding of inquiries, where cases of occupational accidents, oc-
cupational diseases or any other injuries to health which arise
in the course of or in connection with work appear to reflect
situations which are serious;

publication, annually, of information on measures taken in pur-
suance of the above national OSH policy and on occupational
accidents, occupational diseases and other injuries to health
which arise in the course of or in connection with work;

introduction or extension of systems, taking into account na-
tional conditions and possibilities, to examine chemical, phys-
ical and biological agents in respect of the risk to the health of
workers.
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6. Those who design, manufacture, import, provide or transfer ma-
chinery, equipment or substances for occupational use (Art. 12):

a. satisfy themselves that, so far as is reasonably practicable, the
machinery, equipment or substance does not entail dangers for
the safety and health of those using it correctly;

b. make available information concerning the correct installation
and use of machinery and equipment and the correct use of sub-
stances, and information on hazards of machinery and equip-
ment and dangerous properties of chemical substances and
physical and biological agents or products, as well as instruc-
tions on how known hazards are to be avoided;

c. undertake studies and research or otherwise keep abreast of the
scientific and technical knowledge necessary to comply with the
two preceding paragraphs.

7. A worker who has removed himself from a work situation which
he has reasonable justification to believe presents an imminent and
serious danger to his life or health shall be protected from undue
consequences (Art. 13);

8. Subjects regarding OSH are included at all levels of education and
training, including higher technical, medical and professional edu-
cation (Art. 14);

9. The national policy and the measures taken to implement it are co-
herent, namely through the necessary coordination between the va-
rious authorities and bodies called upon to give effect to it which, if so
required, may include the establishment of a central body (Art. 15).

ILO Convention No. 155 also foresees the actions to be taken and the level
of the undertaking, in order to ensure the application of such national
OSH policy. It establishes the general principle of the responsibility of
the employers for securing the safety and health of the workers and their
main obligations on OSH, along with the key obligations and rights of the
workers.



32

It also recognizes, as an essential element of organizational and other
measures to be taken at undertaking level, the cooperation between
management and workers and/or their representatives (Art. 20) and
establishes the principle that OSH measures shall not involve any
expenditure for the workers (Art. 21).

According to Articles 16 to 19, the employers’ main obligations on OSH
include the following:

1.

To ensure that the workplaces?®, machinery, equipment and processes
under their control are safe and without risk to health;

. To ensure that the chemical, physical and biological substances

and agents under their control are without risk to health when the
appropriate measures of protection are taken;

. To provide, where necessary, adequate protective clothing and

protective equipment to prevent risk of accidents or their adverse
effects on health;

To ensure that, whenever two or more undertakings engage in
activities simultaneously at one workplace, they collaborate in
applying the OSH legal provisions;

. To provide, where necessary, for measures to deal with emergencies

and accidents, including adequate first aid arrangements;

. Providerepresentatives of workersin the undertaking with adequate

information on measures taken to secure OSH;

To provide appropriate training on OSH to workers and their
representatives in the undertaking;

To satisfy enquires from, and consult with, workers or their
representatives and, as the case may be, their representative
organisations in the undertaking, on all aspects of OSH associated
with their work;

%6 The term “workplace” defines all places where workers need to be or to go by reason of their work and
which are under the direct or indirect control of the employer [Art. 3(c)].
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To abstain from requiring workers to return to a work situation
where there is continuing imminent and serious danger to life or
health.

On the other hand, the main rights on OSH of workers and their
representatives, include (Arts. 16 to 19):

1.

To enjoy safe and healthy working conditions, provided by the
employer;

. To enquire employer and to be consulted by the employer on OSH

matters related to their work;

. To be provided with information on measures taken by the employer

to secure OSH;

To receive training on OSH;

. To consult their representative organizations about the information

on measures taken by the employer to secure OSH (provided they do
not disclose commercial secrets);

To be provided with adequate protective clothing and protective
equipment;

Not to return to a reported work situation where there is imminent
and serious danger to life or health.

As for the main obligations on OSH of workers and their representatives,
they include (Art. 19):

1.

2.

To cooperate with the employer in the fulfilment of its obligations;

To cooperate with the employer in the field of OSH;

. Toreport forthwith to their immediate supervisor any situation which

they have reasonable justification to believe presents an imminent
and serious danger to their life or health;

Not to disclose commercial secrets.
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Protocol of 2002 to the Occupational Safety and
Health Convention, 1981 (No. 155)

The ILO, considering the need to strengthen recording and notification
procedures for occupational accidents and diseases and to promote the
harmonization of recording and notification systems with the aim of
identifying their causes and establishing preventive measures adopted, in
2002, the Protocol No. 155.

It complements paragraphs (c) and (e) of Article 11 of the ILO Convention
No. 155 and calls for the establishment and the periodic review of the
requirements and procedures for the recording and notification of
occupational accidents and diseases, and for the publication of respective
annual statistics.

According to Article 2 of the Protocol, the competent national authority, in
consultation with the most representative organizations of employers and
workers should, by law or regulations, establish and periodically review
the requirements and procedures for the recording and notification of
occupational accidents?, occupational diseases*® and, as appropriate,
dangerous occurrences?, commuting accidents*® and suspected cases of
occupational diseases.

As for the recording, the Protocol establishes that such requirements and
procedures should provide for (Art. 3):

1. Employers’ responsibility to:

a. record occupational accidents, occupational diseases and, as
appropriate, dangerous occurrences, commuting accidents and
suspected cases of occupational diseases;

27 The term “occupational accident” refers to an occurrence arising out of, or in the course of, work which
results in fatal or non-fatal injury [Art. 1(a)].

28 The notion “occupational disease” covers any disease contracted as a result of an exposure to risk factors
arising from work activity” [Art. 1(b)].

2 The concept “dangerous occurrence” defines a readily identifiable event with potential to cause an injury
or disease to persons at work or to the public [Art. 1(c)].

% The expression “commuting accident” refers to an accident resulting in death or personal injury occur-
ring on the direct way between the place of work and: the worker’s principal or secondary residence; or
the place where the worker usually takes a meal; or the place where the worker usually receives his or her
remuneration [Art. 1(d)].
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b. provide appropriate information to workers and their repre-
sentatives concerning the recording system;

C. ensure appropriate maintenance of these records and their use
for the establishment of preventive measures; and

d. refrain from instituting retaliatory or disciplinary measures
against a worker for reporting an occupational accident, occu-
pational disease, dangerous occurrence, commuting accident or
suspected case of occupational disease.

2. The information to be recorded;
3. The duration for maintaining these records; and

4. Measures to ensure the confidentiality of personal and medical data
in the employer’s possession.

Concerning the requirements and procedures for notification®, Article 4
of the Protocol foresees that they should provide for:

1. Employers’ responsibility to notify the competent authorities (or other
designated bodies) of occupational accidents, occupational diseases
and, as appropriate, dangerous occurrences, commuting accidents and
suspected cases of occupational diseases, and to provide appropriate
information to workers and their representatives concerning the
notified cases;

2. Arrangements for the notification of occupational accidents and
occupational diseases by insurance institutions, occupational health
services, medical practitioners and other bodies directly concerned;

3. The criteria according to which occupational accidents, occupational
diseases and, as appropriate, dangerous occurrences, commuting
accidents and suspected cases of occupational diseases are to be
notified; and

1 According to Article 5, notification should include data on: the enterprise, establishment and employer;
the injured persons and the nature of the injuries or disease; and the workplace, the circumstances of the
accident or the dangerous occurrence and, in the case of an occupational disease, the circumstances of the
exposure to health hazards.
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4. The time limits for such notification.

Finally, the Protocol foresees that ILO Members should publish annually
statistics®? on occupational accidents, occupational diseases and, as appro-
priate, dangerous occurrences and commuting accidents, as well as the
analyses thereof.

Ukraine has not ratified this Protocol yet.

Occupational Health Services Convention, 1985
(No. 161)

ILO Convention No. 161, provides for a comprehensive regulatory
approach to OSH services, foreseeing, within the scope of the functions
of OSH services, all factors likely to affect workers’ mental and physical
health (namely surveillance, inspection and improvement of occupational
health conditions, and advice on the planning and organisation of work).

It defines occupational health services as services dedicated to essentially
preventive functions and responsible for advising employers, workers
and their representatives at the undertaking on the requirements for
establishing and maintaining a safe and healthy working environment
that will optimize physical and mental health in relation to work and
on the adaptation of work to the capabilities of workers, taking into
consideration their state of physical and mental health (Article 1).

This Convention establishes that each Member State should formulate,
implement and periodically review a coherent national policy on
occupational health services and ensure the development of occupational
health services for all workers in all branches of economic activity and all
undertakings, which should be adequate and appropriate to the specific
risks of such undertakings (Articles 2 and 3).

%2 This statistics, moreover, according to Article 7, should follow classification schemes that are compatible
with the latest relevant international schemes established under the auspices of the ILO or other compe-
tent international organizations [e.g., Eurostat (2001) European Statistics on Accidents at Work (ESAW)
methodologyl].
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The establishment of such occupational health services should be
provided for by laws, regulations or collective agreements* (Art. 6) and
should have, considering the occupational risks of the undertakings, the
following functions (Art. 5):

1.

10.

11.

Identification and assessment of the risks from health hazards in the
workplace;

. Surveillance of the factors in the working environment and working

practices which may affect workers’ health;

. Advice on planning and organization of work, including the design of

workplaces, on the choice, maintenance and condition of machinery
and other equipment and on substances used in work;

Participation in the development of programmes for the improve-
ment of working practices as well as testing and evaluation of health
aspects of new equipment;

. Advice on occupational health, safety and hygiene and on ergonomics

and individual and collective protective equipment;
Surveillance of workers’ health in relation to work;
Promoting the adaptation of work to the worker;

Contribution to measures of vocational rehabilitation;

. Collaboration in providing information, training and education in the

fields of occupational health and hygiene and ergonomics;
Organizing of first aid and emergency treatment;

Participation in analysis of occupational accidents and occupational
diseases.

% Or as otherwise agreed upon by the employers and workers concerned, or in any other manner ap-
proved by the competent authority after consultation with the representative organisations of employers
and workers concerned.
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This occupational health services, moreover, and according to Article 7,
may be organized as a service for a single undertaking or as a service
common to a number of undertakings and may be organized by the un-
dertaking(s) concerned, by public authorities or official services, by social
security institutions, by any other bodies authorised by the competent au-
thority or by a combination of any of the above.

In addition, and as foreseen in Article 8, the employer, workers and their
representatives should cooperate and participate in the implementation
of the organizational and other measures relating to occupational health
services on an equitable basis.

As for the functioning of such occupational health services, the following
should be ensured (Articles 9 to 11 and 14 to 16):

1. They should be multidisciplinary and their personnel should: be
determined by the nature of the duties to be performed; enjoy full
professional independence from employers, workers, and their rep-
resentatives when performing their duties; and should have the quali-
fications determined by the competent authority;

2. Their functions should be carried out in co-operation with the other
services in the undertaking;

3. Adequate cooperation and coordination between this services and
other bodies concerned with the provision of health services;

4. Occupational health services shall be informed:

a. by the employer and workers, about any known factors and any
suspected factors in the working environment which may affect
the workers’ health;

b. of occurrences of ill health amongst workers and absence from
work for health reasons.

5. National laws or regulations should designate the authority or
authorities responsible both for supervising the operation of and for
advising occupational health services once they have been established;
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6. Finally, this Convention provides that all workers shall be informed
of health hazards involved in their work (Art. 13) and the surveil-
lance of their health in relation to work should involve no loss of
earnings for them, should be free of charge and should take place,
as far as possible, during working hours (Art. 12).

Ukraine ratified the Occupational Health Services Convention, 1985 (No.
161), on June 17th, 2010.

Promotional Framework for Occupational Safety
and Health Convention, 2006 (No. 187)

The Promotional Framework for Occupational Safety and Health
Convention establishes a framework which promotes the development of
a “national preventive safety and health culture”.

As a promotional framework Convention, ILO Convention No. 187 is de-
signed to provide a coherent and systematic treatment of occupational safety
and health and to promote the recognition of existing conventions on OSH,
including the Occupational Safety and Health Convention of 1981 (No. 155).

It is aimed, as foreseen in its Article 2, at ensuring that each ratifying
Member:

1. Promotes the continuous improvement of OSH, to prevent occupa-
tional injuries, diseases and deaths, through the development, in con-
sultation with the most representative organizations of employers
and workers, of a national policy®, a national system?® and a national
programme?®’; and

% The term “national preventive safety and health culture” refers to a culture in which the right to a safe
and healthy working environment is respected at all levels, where government, employers and wor-
kers actively participate in securing a safe and healthy working environment through a system of defined
rights, responsibilities and duties, and where the principle of prevention is accorded the highest priority
[Art. 1(d)].

% The expression “national policy” refers to the national policy on OSH developed in accordance with the
principles of Article 4 of the Occupational Safety and Health Convention, 1981 (No. 155) [Art. 1(a)].

% The term “national system for OSH” (or simply “national system”) refers to the infrastructure which pro-
vides the main framework for implementing the national policy and national programmes on OSH [Art. 1(b)].

%7 The notion “national programme on OSH” (or “national programme”) refers to any national programme
that includes objectives to be achieved in a predetermined time frame, priorities and means of action for-
mulated to improve OSH, and means to assess progress [Art. 1(c)].
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2. Takes active steps towards achieving a safe and healthy working
environment, through a national system and national programmes
on OSH, by taking into account the principles set out in other
ILO relevant instruments for ensuring safe and healthy working
conditions® and by ratifying other relevant ILO occupational safety
and health Conventions.

As for the above mentioned national policy, ILO Constituents are
required, according to Article 3, to promote a safe and healthy working
environment (by formulating a national policy, which upholds basic
principles of prevention such as: assessing occupational risks or hazards;
combating occupational risks or hazards at source; and developing a
national preventive safety and health culture that includes information,
consultation and training) and to advance, at all relevant levels, the right
of workers to a safe and healthy working environment.

Regarding the aforesaid national system, ILO constituents are required
to establish, maintain, progressively develop and periodically review a
national system for OSH, which includes, among others (Art. 4):

1. Laws and regulations, collective agreements and other relevant in-
struments on OSH;

2. One or more authorities or bodies, responsible OSH;

3. Mechanisms for ensuring compliance with national laws and regu-
lations, including systems of inspection;

4. Arrangements to promote, at the level of the undertaking, coopera-
tion between management, workers and their representatives as an
essential element of workplace-related prevention measures;

5. A national tripartite advisory body (or bodies), on OSH issues;
6. Information and advisory services on OSH;

7. Provision of OSH training;

38 Especially the ones already mentioned and as listed in the Annex to ILO Recommendation No. 197.
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Occupational health services;

. Research on OSH;

A mechanism for the collection and analysis of data on occupational
injuries and diseases;

Provisions for collaboration with relevant insurance or social secu-
rity schemes covering occupational injuries and diseases; and

Support mechanisms for a progressive improvement of OSH condi-
tions in micro-enterprises, small and medium-sized enterprises and
in the informal economy.

Finally, each ratifying Member is expected, according to Article 5, to for-
mulate, implement, monitor, evaluate and periodically review a national
programme on OSH, which:

1.

Promotes the development of a national preventative safety and
health culture;

Contributestothe protection of workers,byeliminating or minimizing
work-related hazards and risks, in order to prevent occupational
injuries, diseases and deaths and promotes safety and health in the
workplace;

. Is formulated and reviewed on the basis of analysis of the national

situation regarding OSH, including analysis of the national system
for OSH;

Include objectives, targets and indicators of progress; and

. Is supported by other complementary national programmes and

plans which will assist in achieving progressively a safe and healthy
working environment.

Ukraine has not ratified yet the Promotional Framework for Occupational
Safety and Health Convention, 2006 (No. 187).
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Council Directive 89/391/EEC

The aim of this EU OSH framework Directive is to introduce measures
to encourage improvements in the safety and health of workers at work.
It applies to all sectors of activity, both public and private (industrial,
agricultural, commercial, administrative, service, educational, cultural,
leisure, etc.), except for certain specific public service activities, such
as the armed forces, the police or certain civil protection services*
(Articles 1 and 2).

It is of fundamental importance as it the basic safety and health legal
act which lays down general principles concerning the prevention and
protection of workers against occupational accidents and diseases and
general guidelines for the implementation of these principles. It contains
principles concerning the prevention® of risks, the protection of safety
and health, the assessment of risks, the elimination of risks and accident
factors, the informing, consultation and balanced participation and
training of workers and their representatives (Art. 1).

On the basis of this “Framework Directive”, a series of individual directives
(covering specific risks, specific sectors of economic activity or specific
types of workers) were adopted. The Framework Directive, however, with
its general principles, continues to apply in full to all the areas covered
by the individual Directives, without prejudice to more stringent and/or
specific provisions contained in these individual Directives [Art. 16(3)].
Its application is also without prejudice to existing or future national and
Community provisions which are more favourable to protection of the
safety and health of workers at work [Art. 1(3)].

The Framework Directive contains basic obligations for employers*
and workers*. Nevertheless, the workers’ obligations shall not affect

% But even in the latter case, the safety and health of the concerned workers must be ensured as far as
possible in the light of the objectives of this Directive [Art. 2(2)].

40 The term “prevention” should here be understood as all the steps or measures taken or planned at all
stages of work in the undertaking to prevent or reduce occupational risks [Art. 3(d)].

“ For the purposes of this Directive, “employer” means any natural or legal person who has an employment
relationship with the worker and has responsibility for the undertaking and/or establishment [Art. 3(b)].

4 The concept of “worker” means, in this context, any person employed by an employer, including trainees
and apprentices but excluding domestic servants [Art. 3(a)].
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the principle of the non-transferable responsibility of the employer
[Art.5(3)]. Similarly,where an employer enlists competent external services
or persons to carry out activities related to the protection and prevention
of occupational risks for the undertaking and/or establishment, this shall
not discharge him from his responsibilities in this area [Art. 5(2)].

Employers have the non-transferable obligation to ensure the safety
and health of workers in every aspect related to work (Art. 5) and, most
especially, according to Articles 6 to 12, to take, and continuously adjust to
changing circumstances, the necessary measures to ensure the protection
of the safety and health of workers, including prevention and assessment
of occupational risks, provision of information an training to workers,
ensuring workers’ consultation, participation and health surveillance and
providing the necessary organization and means, with strict observance of
the following sequential and hierarchical General Principles of Prevention
(GPP):

1. To avoid risks;
2. To evaluate the risks which cannot be avoided,;
3. To combat the risks at source;

4. To adapt the work to the individual, especially as regards the design
of work places, the choice of work equipment and the choice of
working and production methods, with a view, in particular, to
alleviating monotonous work and work at a predetermined work
rate and to reducing their effect on health;

5. To adapt to technical progress;

6. To replace the dangerous with the non-dangerous or the less
dangerous;

7. To develop a coherent overall prevention policy which covers
technology, organization of work, working conditions, social
relationships and the influence of factors related to the working
environment;
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8.

9.

To give collective protective measures priority over individual
protective measures;

To give appropriate instructions to the workers.

In addition, according to this Directive, employers must:

1.

Assess all the risks to the safety and health of workers, inter alia in
the choice of work equipment, the chemical substances or prepara-
tions used, and the fitting-out of work places [Art. 6(3)(a)];

. Following the risk assessment, implement the resulting measures to

assure the improvement in the level of protection afforded to workers,
which should be integrated into all the activities of the undertaking
and/or establishment at all hierarchical levels [Art. 6(3)(a)];

. Take into consideration the worker’s capabilities as regards health

and safety when he entrusts tasks to workers [Art. 6(3)(b)];

Consult workers on introduction of new technologies [Art. 6(3)()];

. Ensure that only workers who have received adequate instructions

may have access to areas where there is serious and specific danger
[Art. 6(3)(d)];

Where several undertakings share a work place, the employers have
to cooperate in implementing the safety, health and occupational
hygieneprovisionsand, takingintoaccountthe nature ofthe activities,
have to coordinate their actions in matters of the protection and
prevention of occupational risks, and have to inform one another
and their respective workers and/or workers’ representatives of
these risks [Art. 6(4)];

Designate one or more workers to carry out activities related to the
protection and prevention of occupational risks for the undertaking
and/or establishment or enlist competent external services or
persons (Art. 7);

Take the necessary measures for first aid, fire-fighting, evacuation of
workers, including arranging the necessary contacts with external
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services, designation of the workers required to implement such
measures, the action required in the event of serious and imminent
danger and the provision of information and instructions to workers
(Art. 8);

. Inform all workers who are, or may be, exposed to serious and

imminent danger of the risk involved and of the steps taken or to be
taken as regards protection [Art. 8(3)(a)];

Take action and give instructions to enable workers in the event
of serious, imminent and unavoidable danger to stop work and/or
immediately to leave the work place and proceed to a place of safety
[Art. 8(3)(D)];

Refrain from asking workers to resume work in a working situation
where there is still a serious and imminent danger [Art. 8(3)(¢)];

Ensure that all workers are able, in the event of serious and imminent
danger to their own safety and/or that of other persons, and where
the immediate superior responsible cannot be contacted, to take the
appropriate steps in the light of their knowledge and the technical
means at their disposal, to avoid the consequences of such danger
[Art. 8(4)];

Be in possession of an assessment of the risks to safety and health at
work, including those facing groups of workers exposed to particular
risks [Art. 9(1)(a)];

Decide on the protective measures to be taken and, if necessary, the
protective equipment to be used [Art. 9(1)b)];

Keep a list of occupational accidents resulting in a worker being unfit
for work for more than three working days [Art. 9(1)(0)];

Draw up, for the responsible authorities, reports on occupational
accidents suffered by his workers [Art. 9(1)(d)];

Provide workers and their representatives with information on
OSH, including about the safety and health risks and protective and
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18.

19.

20.

preventive measures and activities inrespect of both the undertaking
and/or establishment in general and each type of workstation and/
or job, as well as concerning the measures taken regarding first aid,
fire-fighting, evacuation of workers (Art. 10);

Consult workers and allow them to take part in discussions on all
questions relating to safety and health at work (Art. 11);

Ensure thateachworkerreceives adequate safety and health training,
in particular in the form of information and instructions specific to
his workstation or job (which should be adapted to take account of
new or changed risks, and repeated periodically if necessary), at
least on recruitment, in the event of a transfer or a change of job, in
the event of the introduction of new work equipment or a change
in equipment, and in the event of the introduction of any new
technology (Art. 12);

Ensure that workers receive health surveillance appropriate to the
health and safety risks they incur at work, allowing worker, if he so
wishes, to receive health surveillance at regular intervals (Art. 14).

The workers, on the other hand, have the following obligations, in
accordance with their training and the instructions given by the employer
(Art. 13):

1.

To take care, as far as possible, of his own safety and health and that
of other persons affected by his acts or omissions at work;

. Make correct use of machinery, apparatus, tools, dangerous sub-

stances, transport equipment and other means of production;

Make correct use of the personal protective equipment supplied to
them and, after use, return it to its proper place;

Refrain from disconnecting, changing or removing arbitrarily safe-
ty devices fitted, e.g. to machinery, apparatus, tools, plant and buil-
dings, and use such safety devices correctly;

. Immediately inform the employer and/or the workers with specific

responsibility for the safety and health of workers of any work
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situation they have reasonable grounds for considering represents
a serious and immediate danger to safety and health and of any
shortcomings in the protection arrangements;

6. Cooperate with the employer and/or workers with specific respon-
sibility for the safety and health of workers, for as long as may be
necessary to enable any tasks or requirements imposed by the com-
petent authority to protect the safety and health of workers at work
to be carried out;

7. Cooperate with the employer and/or workers with specific respon-
sibility for the safety and health of workers, for as long as may be
necessary to enable the employer to ensure that the working envi-
ronment and working conditions are safe and pose no risk to safety
and health within their field of activity.

In addition to the general right of workers to safe and healthy working
conditions provided by the employer and related rights (e.g., to be
informed, trained, consulted, etc.), workers are also granted with some
supplementary rights according to this Directive, in particular the ones
especially foreseen in the following provisions:

1. Measures related to safety, hygiene and health at work may in no
circumstances involve the workers in financial cost [Art. 6(5)];

2. Designated workers to carry out activities related to the protection
and prevention of occupational risks for the undertaking and/or
establishment may not be placed at any disadvantage because of their
activities related to the protection and prevention of occupational
risks and shall be allowed adequate time to enable them to fulfil
their obligations [Art. 7(1) and (2)];

3. Workers who, in the event of serious, imminent and unavoidable
danger, leave their workstation and/or a dangerous area may not
be placed at any disadvantage because of their action and must
be protected against any harmful and unjustified consequences
[Art. 8(4)];
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4. Workers who have taken the appropriate steps (in the light of their
knowledge and the technical means at their disposal) to avoid
the consequences of a serious and imminent danger to their own
safety and/or that of other persons when the immediate superior
responsible could not be contacted, should not be placed at any
disadvantage?*? [Art. 8(5)];

5. Workers’ representatives with specific responsibility for the safety
and health of workers* have the right to ask the employer to take
appropriate measures and to submit proposals to him to that end
to mitigate hazards for workers and/or to remove sources of danger
[Art. 11(3)];

6. Workers, workers designated to implement the measures for first aid,
fire-fighting, evacuation of workers, and the workers’ representatives
with specific responsibility for the safety and health of workers may
not be placed at a disadvantage because of their respective activities
[Art. 11(4)];

7. Workers’ representatives with specific responsibility for the safety
and health of workers should be granted with adequate time off
work, without loss of pay, and provided with the necessary means
to enable such representatives to exercise their rights and functions
regarding OSH [Art. 11(5)];

8. Workers and/or their representatives are entitled to appeal to the
authority responsible for safety and health protection at work if
they consider that the measures taken and the means employed by
the employer are inadequate for the purposes of ensuring safety
and health at work and workers’ representatives must be given
the opportunity to submit their observations during the competent
authority inspection visits [Art. 11(6)];

3 Unless they acted carelessly or there was negligence on their part.

#“ The expression “workers’ representatives with specific responsibility for the safety and health of
workers” means, in the context of this Directive, any person elected, chosen or designated in accordance
with national laws and/or practices to represent workers where problems arise relating to the safety and
health protection of workers at work [Art. 3(c)].
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9. The OSH training to which workers are entitled to should be provided
during working hours [Art. 12(4)];

10. Particularly sensitive risk groups must be protected against the
dangers which specifically affect them (Art. 15).

Finally, it is important to highlight that, according to Article 4 of the
Directive, Member States have to ensure that employers, workers and
workers’ representatives are subject to the legal provisions necessary
for the implementation of this Directive and, in particular, that adequate
controls and supervision regarding their application are in place.

According to Article 424 and Annex XL to Chapter 21 of the EU-Ukraine
Association Agreement, Ukraine undertook to gradually approximate its
legislation to Council Directive 97/81/EC until 31 August 2020.
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» IMPLICATIONS FOR POLICY
DECISION-MAKERS AND LEGAL
ACTS' DRAFTING EXPERTS

The following sections are aimed at synthetizing and systematizing
the main aspects of a legal framework on OSH, in the light of the
International and EU labour standards discussed above. Policy decision
makers and legal acts’ drafting experts should consider them, when
legislating on occupational safety and health at both national and
undertaking levels.

Concepts

Worker

Any natural person who undertakes, by way of remuneration, to provide
its intellectual or manual activity to another, under his direction,
supervision, control and authority, as well as trainees, apprentices and self-
employed workers which, according to legislation, should be considered
economically dependent from the beneficiary of the activity.

Employer

Any natural or legal person who has an employment relationship with the
worker, as well as who hosts trainees and apprentices, who benefits from
the activity of an economically dependent self-employed worker, or, when
foreseen in legislation, who has the responsibility for the undertaking and/
or establishment where the work is being carried out.

Workers’ representatives in the undertaking

Means persons who are recognised as such under national law or practice.
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Workers' representative with specific responsibility for the
safety and health of workers

Any person elected, chosen or designated in accordance with national
laws and/or practices to represent workers in relation to safety and health
protection of workers at work.

Prevention

All the steps or measures taken or planned at all stages of work in the
undertaking to prevent or reduce occupational risks.

Workplace

All places where workers need to be or to go by reason of their work and
which are under the direct or indirect control of the employer.

Material components of work

This term include: workplaces, working environment, tools, machinery
and equipment, chemical, physical and biological substances and agents
and work processes.

Health

This term, in relation to work, indicates not merely the absence of disease
or infirmity, but also includes the physical and mental elements affecting
health which are directly related to safety and hygiene at work.

Occupational health services

Means services entrusted with essentially preventive functions and re-
sponsible for advising the employer, the workers and their representatives
in the undertaking on the requirements for establishing and maintaining
a safe and healthy working environment which will facilitate optimal
physical and mental health in relation to work and on the adaptation of
work to the capabilities of workers in the light of their state of physical
and mental health.
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Occupational accident

Also called work-related accident or accident at work, means an occurrence
arising out of, or in the course of, work which results in fatal or non-fatal
Injury.

Occupational disease

Means any disease contracted as a result of an exposure to risk factors
arising from work activity.

Dangerous occurrence

Means a readily identifiable event as defined under national laws and
regulations, with potential to cause an injury or disease to persons at work
or to the public.

Commuting accident

Also called accident in itinere, means an accident resulting in death or
personal injury occurring on the direct way between the place of work
and: the worker’s principal or secondary residence; or the place where
the worker usually takes a meal; or the place where the worker usually
receives his or her remuneration.

National policy on OSH

It refers to the national policy on occupational safety and health and the
working environment

developed in accordance with the principles set in Article 4 of the
Occupational Safety and Health Convention, 1981 (No. 155).

National system for OSH

The term “national system for occupational safety and health” or “national
system” refers to the infrastructure which provides the main framework
for implementing the national policy and national programmes on
occupational safety and health.
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National programme on OSH

It refers to any national programme that includes objectives to be achieved
in a predetermined time frame, priorities and means of action formulated
to improve occupational safety and health, and means to assess progress.

National preventive safety and health culture

Refers to a culture in which the right to a safe and healthy working
environment is respected at all levels, where government, employers
and workers actively participate in securing a safe and healthy working
environment through a system of defined rights, responsibilities and
duties, and where the principle of prevention is accorded the highest
priority.

National policy on OSH

A national policy on occupational safety and health should be aimed at
promoting the continuous improvement of OSH and the development of a
national preventive safety and health culture that includes the observance
of the General Principles of Prevention, information, consultation and
training, in order to prevent occupational injuries, diseases and deaths,
advance worker’s well-being and minimize, as far as practically possible,
occupational risks.

Such a policy should be formulated, implemented and regularly reviewed
in consultation with the most representative organizations of employers
and employees, and should be guided by and incorporate the following
principles:

1. The worker is entitled to perform the work in conditions that respect
his safety and health, ensured by the employer or, in the situations
identified in the law, by the natural or legal person who manages the
premises in which the activity is undertaken.

2. The prevention of occupational risks must be based on a correct
and constant risk assessment and be developed according to the



54

principles, policies, standards and programmes that ensure, in
particular:

a.

the design and implementation of the National Strategy for
Occupational Safety and Health;

the definition of the technical conditions governing the
design, manufacture, import, sale, assignment, installation,
organization, use and processing of the material components of
the work according to the nature and degree of the risks, as well
as the obligations of the persons responsible for such. The latter
should take into account the relationships between the material
components of work and the persons who carry out or supervise
the work, and adaptation of machinery, equipment, working
time, organisation of work and work processes to the physical
and mental capacities of the workers;

the definition of substances, agents or processes that should be
prohibited, limited or subject to authorization or the supervision
of the competent authority, as well as the definition of worker
exposure limits to chemical, physical and biological agents and
the technical standards for the sampling, measurement and
evaluation of results;

the promotion and monitoring of the health of the workers;

the increase of the technical and scientific research applied
in the field of occupational safety and health, with particular
reference to the emergence of new risk factors;

education, training and information for promoting improve-
ments in occupational safety and health;

communication and cooperation at the levels of the undertaking
and at all other appropriate levels, including the national level;

the protection of workers and their representatives from disci-
plinary measures as a result of actions properly taken by them
in conformity with this national policy;
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1. raising the awareness of society in order to create a genuine na-
tional preventive safety and health culture;

j. the efficiency and effectiveness of the system of labour inspec-
tion in the promotion and enforcement of the compliance with
the law and regulations on OSH.

National system for OSH

The national system for occupational safety and health should be aimed at
implementing the right to occupational safety and health, by safeguarding
the consistency of measures and the effectiveness of the intervention of
public, private or cooperative entities conducting, in that context, duties
in the areas of:

Regulation;
Licensing;
Certification;
Standardisation;

Research;

>

>

>

>

>

» Training;
» Information;

» Consultation and participation;
» Technical services of prevention;
» Health surveillance and;

>

Inspection.

Such system should be based on a national network for the prevention of
occupational risks in the above action areas which should include, among
others:

1. Laws and regulations, collective agreements and other relevant
instruments on OSH;
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2. One or more authorities responsible for OSH and for ensuring
compliance with national laws and regulations, including systems
of inspection;

3. Arrangements to promote, at the level of the undertaking, coopera-
tion between management, workers and their representatives;

A national tripartite advisory body (or bodies) on OSH issues;
Information and advisory services on OSH;
Provision of OSH services and training on OSH;

Research on OSH;

®©® N e g b

A system for collection, analysis and publication of data on
occupational injuries and diseases;

9. Provisions for collaboration with relevant insurance or social
security schemes covering occupational injuries and diseases; and

10. Support mechanisms for a progressive improvement of OSH
conditions in micro-enterprises, small and medium-sized enterprises
and in the informal economy.

Such system should be guided by and incorporate the following
principles:

1. The State may support and enter into agreements with private
entities or cooperatives with technical capacity for carrying out
actions in the field of OSH.

2. Inthe OSH field, cooperation between the State and the representative
organisations of workers and employers should be developed and
also at the employer, establishment or service level, between the
employer and the representatives of workers and employers.

3. Notwithstanding an integrated and coherent vision, the ministries
responsible for the labour and health areas should propose the
definition of the policy for the promotion and inspection of OSH,
developing the complementarities and interdependencies between
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the domains of occupational safety and health and the social security
system, the national health service, the protection of the environment
and the national quality system.

4. Public services responsible for licensing, certification or other
authorization for the undertaking of an activity or the assigning of
an asset to such undertaking should perform their duties in order to
promote OSH.

5. Coordination of the implementation of the policy measures and the
evaluation of results, in particular those relating to the inspection
activity, should be responsibility of the competent bodies of the
ministry responsible for the labour area.

6. The policy measures adopted and the evaluation of the results of those
policies and of inspections undertaken in the OSH field as well as the
statistical information on occupational accidents and occupational
diseases should be annually published and adequately disclosed. The
statistical information should allow the description of occupational
accidentsanddiseasesinordertocontributetoepidemiological studies,
enabling the adoption of appropriate criteria and methodologies to
design nationwide and sector-specific prevention programmes and
measures and the periodic control of results.

Actions at national level

The nationwide implementation of the above policy and system in the
field of occupational health and safety, moreover, requires the adoption,
in consultation and participation of the most representative organizations
of employers and workers, of a set of measures at national level, to ensure
that:

1. Occupational health and safety contents are included in school
curricula at the various levels of the education system and in
vocational education and training initiatives.

2. Training and information initiatives aimed at employers and
workers, as well as public information and explanation sessions in
matters of OSH are promoted.
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Conditions that promote knowledge and research in the area of
OSH, focus predominantly on the improvement of occupational risk
prevention and protecting workers’ health are developed.

Technical standards and specifications in the area of OSH approved
under the national quality system and by International Organization
for Standardization (ISO), as well as the practical guidelines
developed by the ILO and by the World Health Organization (WHO),
are indispensable references to be taken into account in procedures
and measures adopted in compliance with legislation on OSH as well
as in the production of goods and equipment.

. Legislation on licensing and operating permits contains the

specifications appropriate to occupational risk prevention and
health protection.

All natural or legal persons that manufacture machinery, apparatus,
tools, plant and other equipment for professional use perform the
investigations and operations required so that and as far as possible,
atthe design stage and during manufacturing, any risks such products
might pose to the safety and health of persons are eliminated or
reduced to a minimum and ensure, by appropriate certification,
before launch on the market, compliance with the applicable safety
and health requirements.

All natural or legal persons that import, sell, rent, assign in any form
or place in exhibition machines, appliances or tools for professional
use must:

a. carry out or commission the necessary checks and tests to en-
sure that the construction and state of such work equipment
do not pose a risk to the safety and health of workers, provided
such equipment is used correctly and as intended, except when
such equipment is duly certified;

b. take the necessary measures to ensure that instructions are at-
tached to machinery, appliances, tools or facilities for profes-
sional use, in Ukrainian, regarding their installation, use, pre-
servation and repair, stating, in particular, how the workers re-
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sponsible for carrying out these tasks shall proceed in order to
prevent risks to their safety and health and that of other people.

All natural or legal persons that assemble, place, repair or adapt
machines, apparatus, tools or facilities for professional use ensure,
to the extent possible, that as a result of those operations, such
equipment does not pose a risk to the safety and health of persons,
provided that they are used correctly.

. The machines, apparatus, tools or systems for professional use are

only supplied or made operational provided they contain the safety
marking, the name and address of the manufacturer or the importer
as well as other information that may allow them to be clearly
identified and prevent the risks in their use.

In the case of fairs, demonstrations and exhibitions, when the
machines, apparatus, tools and systems for professional use are
without the normal safety protections, the safety precautions must
be visible and clearly indicated, as well as the impossibility of
acquiring the equipment without them.

The competent authorities periodically publish the specifications
to be complied with in the area of occupational safety, in order to
ensure prevention in the design phase and facilitate the relevant
administrative procedures.

Competent authorities, in close cooperation and collaboration with
the most representative associations of workers and employers,
periodically launch information and awareness-raising campaigns
on matters of occupational safety and health, in order to promote
the development of a genuine national preventive safety and health
culture.

The body with inspection authority of the ministry responsible
for labour area controls and enforces the legislation concerning
occupational safety and health and applies the corresponding
penalties for the breach thereof, without prejudice to the specific
duties of other entities.
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14.

15.

16.

17.

The body referred to in the preceding paragraph is also responsible
for conducting inquiries of fatal occupational accidents, accidents
demonstrating a particularly serious situation in terms of OSH and
occupational diseases or other health damages occurred during work
or related thereto, without prejudice to the legal competences of the
competent bodies of the ministry responsible for the health area and
of the ministry responsible for the social security for conducting the
inquiry in case of occupational diseases or other health damages
occurred during work or related thereto.

Workers’ representatives may submit their comments to the
competent body of the ministry responsible for the labour inspection
area or to any other competent authority, on the occasion of a visit or
an inspection to the respective employer or establishment.

Workers’ representatives may request the intervention of the
competent inspection body of the ministry responsible for the labour
area whenever it is found that the measures adopted and the means
provided by the employer are insufficient to ensure the workers’
occupational safety and health.

Thesystemoflabourinspectionis,inlawandinpractice,in conformity
with the relevant International labour standards, in particular with
ILO Conventions 81 and 129 on labour inspections, especially in
what regards its placement under the control and supervision of a
central authority and on the frequency and deepness of inspections,
as well as concerning the qualifications, recruitment, status, working
conditions, training and powers of labour inspectors to effectively
discharge their duties.

OSH at the level of the undertaking

Objective and scope

National legislation aimed at introducing measures to encourage
improvements in the safety and health of workers at work should apply to
all employers and workers of sectors of activity, both public and private.
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General principles

The general principles that should guide the regulation, at the level
of the undertaking, the prevention and protection of workers against
occupational risks and the improvement of their safety and health at work

include:

1. The employer’s non-transferable obligation to ensure the safety and
health of workers in every aspect related to work;

2. Prevention of occupational risks, in accordance with the following
sequential and hierarchical General Principles of Prevention (GPP):

2 o

L.

a. to avoid risks;
b.

to evaluate the risks which cannot be avoided;
to combat the risks at source;

to adapt the work to the individual, especially as regards the de-
sign of work places, the choice of work equipment and the choice
of working and production methods, with a view, in particular,
to alleviating monotonous work and work at a predetermined
work rate and to reducing their effect on health;

to adapt to technical progress;

to replace the dangerous with the non-dangerous or the less
dangerous;

to develop a coherent overall prevention policy which covers
technology, organization of work, working conditions, social re-
lationships and the influence of factors related to the working
environment;

to give collective protective measures priority over individual
protective measures;

to give appropriate instructions to the workers.

3. Elimination of risk and accident factors;

4. Protection of safety and health of the workers;
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5. Organization and functioning of OSH services for workers;
6. Provision of information and training to workers;
7. Workers’ consultation and participation of OSH matters;

8. Workers’ health surveillance.
Employers’ obligations

Employers have the non-transferable obligation to ensure the safety and
health of workers in every aspect related to work, taking, and continuously
adjusting to changing circumstances, the necessary preventive and
protective measures to ensure the safety and health of workers, including
prevention and assessment of occupational risks, provision of information
and training, ensuring workers’ consultation, participation and health
surveillance, and providing the necessary organization and means, with
strict observance of the above GPP.

Main employers’ obligations in ensuring safe and healthy working
conditions in every aspect related to work include, inter alia, the following:

Risk management

Regarding risk assessment and implementation of the most appropriate
preventive and protective safety and health measures, employers should
be required to:

1. Assess all the risks to the safety and health of workers, including in
the choice of work equipment, chemical substances or preparations
used, and the fitting-out of work places;

2. Following the risk assessment, implement the resulting preventive
and protective measures to assure the improvement of the level
of protection afforded to workers, which should be integrated into
all the activities of the undertaking and/or establishment at all
hierarchical levels;

3. Bein possession of an assessment of the risks to safety and health at
work, including those facing groups of workers exposed to particular
risks;
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4. Take into consideration the worker’s capabilities as regards health
and safety when he entrusting them tasks;

5. Where several undertakings share a work place, cooperate in im-
plementing the safety, health and occupational hygiene provisions
and, taking into account the nature of the activities, coordinate their
actions in matters of the protection and prevention of occupational
risks, and inform one another and their respective workers and/or
workers’ representatives of these risks;

6. Decide on the preventive and protective safety and health measures
to be taken and, if necessary, the protective equipment to be used.

Preventive and protective OSH Services

As for the organization and functioning of preventive and protective
OSH services at the level of the undertaking, employer should have the
obligation to:

1. Designate one or more workers to carry out activities related to
the prevention of and protection against occupational risks for the
undertaking and/or establishment or enlist competent external
services or persons®;

2. Ensure that preventive and protective OSH services are the
responsibility of one or more workers, of one service or of separate
services whether from inside or outside the undertaking and/
or establishment. In the latter case, however, the worker(s) and/
or external services or persons must work together whenever
necessary;

3. Ensure that the workers designated and the external services
or persons consulted are able to deal with the organization of
protective and preventive measures, taking into account the size of
the undertaking and/or establishment and/or the hazards to which

% If such preventive and protective measures cannot be organized for lack of competent personnel in the
undertaking and/or establishment.
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the workers are exposed and their distribution throughout the
entire undertaking and/or establishment and, in particular:

a. the workers designated must have the necessary capabilities
and the necessary means;

b. the external services or persons consulted must have the ne-
cessary aptitudes and the necessary personal and professional
means; and

c. must be sufficient in number.

4. Ensure that when such services or persons are enlisted, they are
duly informed about the factors known to affect, or suspected of
affecting, the safety and health of the workers and that they have
access to the safety and health risks and protective and preventive
measures and activities in respect of both the undertaking and/or
establishment in general and each type of workstation and/or job
as well as regarding the measures taken concerning first aid, fire-
fighting, evacuation of workers and serious and imminent danger;

5. Ensure that this preventive and protective OSH services, as required
by the nature of the undertaking and the occupational risks to which
workers are or might be exposed to, are able to perform, at least, the
following activities and tasks:

a. identification and assessment of the risks from health hazards
in the workplace;

b. surveillance of the factors in the working environment and
working practices which may affect workers’ health;

c. advice on planning and organization of work, including the de-
sign of workplaces, on the choice, maintenance and condition
of machinery and other equipment and on substances used in
work;

d. participation in the development of programmes for the im-
provement of working practices as well as testing and evalua-
tion of health aspects of new equipment;
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e. advice on occupational health, safety and hygiene and on ergo-
nomics and individual and collective protective equipment;

surveillance of workers’ health in relation to work;

promoting the adaptation of work to the worker;

5 .

contribution to measures of vocational rehabilitation;

!_4.

collaboration in providing information, training and education
in the fields of occupational health and hygiene and ergonomics;

organizing of first aid and emergency treatment;

k. participation in analysis of occupational accidents and occupa-
tional diseases.

First aid, fire-fighting, evacuation of workers and serious and
imminent danger

Concerning the implementation of the necessary arrangements for first
aid, fire-fighting, evacuation of workers, as well as for situations of serious
and imminent danger, employers’ obligations should include:

1.

Take the necessary measures for first aid, fire-fighting, evacuation of
workers, including arranging the necessary contacts with external
services, designation of the workers required to implement such
measures, the action required in the event of serious and imminent
danger and the provision of the related information and instructions
to workers*;

Inform all workers who are, or may be, exposed to serious and
imminent danger of the risk involved and of the steps taken or to be
taken as regards protection;

Take action and give instructions to enable workers in the event
of serious, imminent and unavoidable danger to stop work and/or
immediately to leave the work place and proceed to a place of safety;

% The number of such workers, their training and the equipment available to them must be adequate,
taking account of the size and/or specific hazards of the undertaking and/or establishment.
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4.

Refrain from asking workers to resume work in a working situation
where there is still a serious and imminent danger;

Ensure thatall workers are able, in the event of serious and imminent
danger to their own safety and/or that of other persons, and where
the immediate superior responsible cannot be contacted, to take the
appropriate steps in the light of their knowledge and the technical
means at their disposal, to avoid the consequences of such danger.

Occupational accidents and diseases

As for the employers’ obligations on recording and notifying occupational
accidents, occupational diseases, dangerous occurrences, commuting
accidents and suspected cases of occupational diseases, they should
include, inter alia:

1.

Record and notify the competent authorities (or other designated
bodies), within the time limits established by legislation,
occupational accidents, occupational diseases and, as appropriate,
dangerous occurrences, commuting accidents and suspected cases
of occupational diseases, and maintain those records during the
period of time prescribed by legislation;

Provide appropriate information to workers and their representa-
tives concerning the recording system and notified cases;

Ensure appropriate maintenance of these records and their use for
the establishment of preventive measures;

Refrain from instituting retaliatory or disciplinary measures against
a worker for reporting an occupational accident, occupational di-
sease, dangerous occurrence, commuting accident or suspected
case of occupational disease;

Ensure the confidentiality of personal and medical data of the wor-
kers in its possession;

Keep a list of occupational accidents resulting in a worker being
unfit for work for more than three working days;
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7. Draw up, for the responsible authorities, reports on occupational

accidents suffered by his workers.

Information of workers

The employers’ obligations regarding the provision of information on OSH
should include:

1.

Provide workers and their representatives with information on
OSH, including about the safety and health risks and protective
and preventive measures and activities in respect of both the
undertaking and/or establishment in general and each type of
workstation and/or job, as well as concerning the measures taken
regarding first aid, fire-fighting, evacuation of workers;

Ensure that only workers who have received adequate instructions
may have access to areas where there is serious and specific danger;

Where several undertakings share a workplace, to inform one ano-
ther and their respective workers and/or workers’ representatives
about the occupational risks to which they are or may be exposed,
the most adequate preventive and protective measures, as well as
about the arrangements for first aid, fire-fighting, evacuation of
workers;

Ensure that workers with specific functions in protecting the safe-
ty and health of workers, or workers’ representatives with specific
responsibility for the safety and health of workers, have access to:

a. The risk assessment and resulting preventive and protective
measures to be implemented;

b. The list and reports on occupational accidents and diseases;

c. The information yielded by protective and preventive measures,
inspection agencies and bodies responsible for safety and health.

Consultation and participation of workers

In what regards ensuring the consultation and participation of workers in
the decisions regarding OSH, employers should be required to:
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1. Consult workers and/or their representatives and allow them to
take part in the discussions on all questions relating to safety and
health at work, including allowing them to make proposals and to
have a balanced participation on such discussions and decisions;

2. Ensure that workers or workers’ representatives with specific
responsibility for the safety and health of workers take part in a
balanced way, or are consulted in advance and in good time with
regard to:

a. any measure which may substantially affect safety and health;

b. the designation of workers to carry out activities related to
the protection and prevention of occupational risks for the
undertaking and/or establishment and to implement the
measures concerning first aid, fire-fighting and evacuation of
workers;

c. risk assessment, preventive and protective measures to be taken,
and list and reports on occupational accidents and diseases;

d. where appropriate, the enlistment of the competent services or
persons outside the undertaking and/or establishment to ensure
the provision of the preventive and protective OSH services at
the undertaking;

e. the planning and organization of the training of workers on OSH;

f. introduction of new technologies.

Training of workers

As for the training of workers on OSH, employers should have the
obligation to ensure that:

1. Each worker receives adequate safety and health training, in
particular in the form of information and instructions specific to
his workstation or job (which should be adapted to take account
of new or changed risks, and repeated periodically if necessary),
at least on recruitment, in the event of a transfer or a change of
job, in the event of the introduction of new work equipment or a



69

change in equipment, and in the event of the introduction of any
new technology;

Workers from outside undertakings and/or establishments engaged
in work in his undertaking and/or establishment have in fact
received appropriate instructions regarding OSH risks during their
activities in his undertaking and/or establishment;

Workers’ representatives with a specific role in protecting the safety
and health of workers have appropriate training.

Workers’ health surveillance

In what concerns the surveillance of worker’s health, employers should
ensure that:

1.

Workers receive health surveillance appropriate to the OSH risks
they are exposed to;

Workers receive health surveillance at regular intervals, if they so
wish.

Workers’ obligations

The workers, in accordance with their training and the instructions given
by the employer, should have the following obligations:

1.

To take care, as far as possible, of their own safety and health and
that of other persons affected by their acts or omissions at work;

. Make correct use of machinery, apparatus, tools, dangerous

substances, transport equipment and other means of production;

Make correct use of the personal protective equipment supplied to
them and, after use, return it to its proper place;

Refrain from disconnecting, changing or removing arbitrarily safety
devices fitted, e.g. to machinery, apparatus, tools, plant and buildings,
and use such safety devices correctly;

. Immediately inform the employer and/or the workers with specific

responsibility for the safety and health of workers of any work
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situation they have reasonable grounds for considering represents
a serious and immediate danger to safety and health and of any
shortcomings in the protection arrangements;

6. Cooperate with the employer and/or workers with specific
responsibility for the safety and health of workers, for as long as
may be necessary to enable any tasks or requirements imposed by
the competent authority to protect the safety and health of workers
at work to be carried out;

7. Cooperate with the employer and/or workers with specific
responsibility for the safety and health of workers, for as long as
may be necessary to enable the employer to ensure that the working
environment and working conditions are safe and pose no risk to
safety and health within their field of activity.

Workers' rights

In addition to the general right of workers to safe and healthy working
conditions provided by the employer and related rights (e.g., to be
informed, trained, consulted, etc.), workers should also be granted with
some supplementary rights, in particular:

1. Not to be involved in any financial costs related to safety and health
at work measures;

2. Nottobeplacedatanydisadvantageifdesignatedtoperformactivities
related to the prevention of and protection against occupational risks
for the undertaking and/or establishment, and be allowed adequate
time to perform such activities;

3. Not to be placed at any disadvantage, if designated to implement the
measures for first aid, fire-fighting and evacuation of workers;

4. Not to be placed at any disadvantage and be protected against any
harmful and unjustified consequences if, in the event of serious,
imminent and unavoidable danger, they leave their workstation
and/or a dangerous area;
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. Not to be placed at any disadvantage if, to avoid the consequences

of a serious and imminent danger to their own safety and/or that of
other persons and when the immediate superior responsible could
not be contacted, workers have taken the appropriate steps, in the
light of their knowledge and the technical means at their disposal;

To ask employer to take appropriate measures and to submit
proposals to that end and to mitigate hazards for workers and/or to
remove sources of danger, in case of workers’ representatives with
specific responsibility for the safety and health of workers;

Be protected against undue retaliatory or disciplinary measures,
for having reported an occupational accident, occupational disease,
dangerous occurrence, commuting accident or suspected case of
occupational disease;

Be granted with adequate time off work, without loss of pay,
and provided with the necessary means in case of a workers’
representative with specific responsibility for the safety and health
of workers;

. To appeal to the authority responsible for safety and health

protection at work if they consider that the measures taken and the
means employed by the employer are inadequate to ensure safety
and health at work;

To submit observations during the competent authority inspection
visits, in case of workers’ representatives;

The OSH training to which workers are entitled to should be provided
during working hours;

Particularly sensitive risk groups should be protected against the
dangers which specifically affect them.
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