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Foreword

Most countries experience an increase in dispugasden labour and management as they
embark on the process of economic transition. Tib8tutions and practices they establish
to resolve those disputes determine not only thdiustrial relations, but also influence the
course of economic progress. Of the countries i Alsat have introduced substantial
economic or political reforms in the past 15 ye@sch as China, Mongolia, Indonesia,
Vietnam), only Cambodia has successfully estahdishe functioning labour dispute
resolution system. While much attention has beeudsed on industrial relations in
Cambodia’s garment industry, other workers, empt®yand industries are equally
important. Whether in construction, services, a thformal economy, their ability to
collectively pursue and defend their rights ancrests — and to have those rights and
interests addressed impartially and effectivelys—aikeystone of stable economic and
social development.

Cambodia’s policy experiment with the Arbitratioro@ci would have been
considered a bold one under any circumstancessiablesh such an institution under the
auspices of a unique bilateral trade agreement gme agreement that led to Better
Factories Cambodia), and in a challenging govemaartd industrial relations setting,
makes this experiment noteworthy. That the ArbraCouncil has flourished and within
a few years become an integral part — and drivadra—rapidly maturing industrial relations
environment makes this a compelling story that deseattention from anyone with a
serious interest in development, labour, and game.

This paper is a joint effort of the Internationaldour Office and the World Bank. It
is the story of the Arbitration Council written froan insider’s perspective, with first-hand
knowledge and insights that an outside researclogitdrbe hard-pressed to obtain. The
value of this perspective is evident as the reau®res through the paper. The limitations,
at least in principle, should also be acknowledddiimately, however, the Arbitration
Council can be evaluated on its own merits, anddhoterested in learning more about the
institution are encouraged to contact the sta#ally.

As this paper goes to publication, unions and eygskin Cambodia are applying a
new bipartite Memorandum of Understanding on IndaistRelations, a package of
commitments that, among other things, enjoins #mtigs to refrain from strikes prior to
arbitration, and to choose binding arbitration fights disputes. The initial feedback from
the parties to the Memorandum of Understandingositive, borne out by the statistics
included in this paper. That labour and managerhame moved from antagonism and
mistrust to being able to implement a solemn commaitt must be recognised and
applauded. The Arbitration Council has a playe@wrole in building the foundation that
makes such an agreement possible.

Jiyuan Wang Moussa Oumarou
Director, Director,
ILO Country Office for Industrial and Employment
Thailand, Cambodia and Lao Relations Department

People's Democratic Republic

! To learn more about the Arbitration Council, pkeassit www.arbitrationcouncil.org
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If you have built castles in the air, your work need not be lost; that is where they should be. Now put the
foundations under them.
Henry David Thoreau

1. Prologue

One of Cambodia’s most successful legal reforms is the Arbitration Council, a labor arbitration center that has
been highly effective at resolving labor disputes since it was established in 2003. The Arbitration Council
demonstrates that it is possible to establish a high quality ADR institution in Cambodia that is effective and
corruption free....

Business Issues Bulletin: Cambodia, No. 14,
Aug. 2007, International Finance Corporation
and Mekong Private Sector Development
Facility

1.1 Introduction

The Arbitration Council might have been expectedddhe way of many other attempts at
governance reform in Cambodia. That is, it couldehdeen started with the best of
intentions and been supported by the resourcesrgk linternational institutions and

development bodies —and still not succeeded. Heaftbitration Council opened its doors
at all in May of 2003 was a significant achievem@iday, eight years later, it is regarded
as a landmark institution of justice in Cambodia.

The Arbitration Council is an alternative dispuésalution tribunal responsible for
addressing claims of labour rights violations amdotving workplace disputes through
direct engagement of workers and employers. Ithedsed resolve over 70 per cent of the
nearly 1,000 cases it has received from inceptm®écember 2010. The Council was
established with the cooperation of unions, emptwaad government, and with assistance
from the International Labour Organization. Opemgtin one of the poorest nations in
Southeast Asia, it deals directly with conflictstttcould otherwise result in prolonged
strikes and income loss and even erupt into vi@edde Arbitration Council resolves
labour disputes expediently, transparently and dase the law and international
standards, thereby improving the climate for innesit and economic growth, promoting
good industrial relations and trust in institutiariggovernance.

This paper tells the story of the establishmerthefArbitration Council, examining
its evolution from initial concept to present reation, including the numerous obstacles
and challenges faced during the Council’s estati@it and the creative solutions and
difficult decisions to overcome such obstaclessTgaper also reviews the challenges that
lay ahead, and the lessons that may be learnedthrerbuilding of this institution. This
paper is intended to inform International Laboumg#&nization constituents, the World
Bank and other international and development oggdinins, national governments, as well
as academics, practitioners and others involvedispute resolution in their attempts to
support similar reforms in other countries, an@datribute to the ongoing dialogue about
the development and sustainability of the ArbitatCouncil in the Cambodian context.

The information in this paper is based on a widgeaof documents including ILO
project reports and minutes of meetings, evaluatéports, and data collected from the
Arbitration Council. It also draws on interviewsnclucted with key people involved at the
time of the Council's inception and staff and masragnt currently working there. The
authors comprise the original Chief Technical Advido the ILO Labour Dispute
Resolution Project and two (former) advisors to Mmbitration Council Foundation, and
much of the information also comes from their ovemgonal knowledge and observations




while working with the Arbitration Council. The athpt has thus been to document a
critical insider’s account of the experience.

1.2 Country context

Almost three decades of civil conflict left Cambadi social, economic and political
institutions devastated and its human capital det@ch During the nearly four years of the
Khmer Rouge regime, it is estimated that one quastethe population died through
starvation, disease and systematic execution [PWarok, Balthazard & Hean 2009]. The
regime targeted the educated elltany of those who were not killed fled the courdnd

by the time the Viethamese had defeated the Khrnoeig® and proclaimed the People’s
Republic of Kampuchea (PRK) on 10 January 1979y tent law graduates are estimated
to have remained alive in the counfirall, 2000].

Under the PRK, Cambodia was re-established asialisbstate. The legal system
was rebuilt along socialist lines, with the judigisgerving as an organ for enforcing state
interests and judges appointed based on theiigadlitustworthiness [Hall, 2000].

The Vietnamese forces withdrew in 1989 and civihftot finally ended in 1991
with the signing of the Paris Peace Accords. A4 pérthe peace agreement the UN
sponsored general elections in 1993 and Cambodimred on a transition to a liberal
democracy and market economy. Peace was fullyresbtacross the whole territory in
1998 when the last Khmer Rouge troops finally patva their weapons, leading to
increased security and the opening-up of livelihopportunities.

The country has since achieved stability and ecimeetovery, which has been
relatively rapid. In the period 1997 to 2007 Canibtdincome per capita increased by an
average of 7.6 per cent per year and its growthopeance, fuelled largely by the
garment, tourism, construction and agriculture @sctranked seventh out of all countries
in the world [World Bank, 2009].

Yet the influence of decades of conflict is felegly and serious problems remain.
Despite impressive growth in the economy, this daproportionately favoured the
wealthy. Poverty in Cambodia remains a grave issuth around 33 per cent of the
population living below the poverty line and ineliligs seemingly increasing; literacy
levels (only 60 per cent of women are literatef,ess to education and a high rate of child
mortality remain serious problems [UNDP Cambodianédal Report 2007]. In 2008,
Cambodia ranked 136 among 179 countries in UNDRBidn development index, which
looks beyond GDP to a broader definition of welidge measuring life expectancy, adult
literacy, school enrolment levels and purchasingwgyo parity [UNDP Human
Development Report 2008].

The absence of effective institutions of governméuatsic laws and an impartial
judiciary leave Cambodia’s citizens vulnerable ystematic denial and violation of their
rights [UN Special Representative for Human Right€Cambodia, 2007]. In 2008, the
occurrence of land disputes and evictions, extiajald killings, abuse of detainees,
arbitrary arrests and prolonged pretrial detentontributed to the government’'s poor
human rights record [US Dept of State, 2009].

Corruption is considered endemic, with Cambodikednl66 out of 180 in the 2008
Corruption Perceptions Index published by Transpardnternational. Courts are subject
to influence and interference by the executive tinaand a lack of resources, low salaries
and poor training contribute to a high level of raption and inefficiency. In a recent
survey of adult citizens, 82 per cent said goingaart was too expensive and required
bribing judges or the police [US Dept of State, 200 here remains a critical shortage of
trained lawyers. Yet numerous recommendationsdform of legal and judicial systems
have gone unheeded, suggesting a lack of commitatesgnior government levels to a
concerted agenda for real change [UN Special Reptasve for Human Rights in
Cambodia, 2008].




1.3 Economic development and industrial
relations in Cambodia

Over the past decade Cambodia has witnessed agoeditrarily rapid expansion in its
garment industry. In 1996 there were only 32 faesremploying an estimated 20,000
workers. By 1998 there were over 100 garment faatpemploying 72,000 workers [Hall,
2000]. By mid-2008, this figure had grown to ov@03active factories, employing around
340,000 workers, approximately 90 per cent of whveene women [ILO Better Factories
Cambodia, 2008]. The value of the industry to tlenBodian economy was significant.
According to a joint report by the Ministry of Corence and the Garment Manufacturers
Association in Cambodia (GMAC), total garment expan 1995 were US $26.5 million;
by 1996 exports had grown to US $81.8 million; 97 to US $229.5 million; and in
1998 to an estimated US $360 million [Hall, 200By. 2007 exports were valued at US
$2.8 billion, with 70 per cent going to the U.S.rket where Cambodia was the eighth
largest supplier [World Bank, 2009].

Investors flocked to Cambodia, attracted by its lwages, relative political stability,

nearby access to raw materials and lack of quataicgons. Unlike countries such as
China, Indonesia and Thailand, Cambodia was ndy parthe Multi-Fibre Arrangement

(MFA) that restricted the amount they could exptmrtcountries protecting domestic
garment and textile industries [Arnold, 2006]. Istreent was also fuelled by the U.S.
government granting Cambodia Most Favored Natiatustin 1996 [Arnold, 2006].

At the same time as the expansion of the garmeluisiny, labour conditions developed as
a major issue. Despite a Labour Law which proviftedorotection of workers’ rights, the
Law was seldom enforced. Labour inspectors werelpt@ined and poorly paid, reduced
to taking bribes for under-reporting violationsarder to make a living [Kolben, 2004].
There was also general concern that whatever digggblution process did exist was not
effective or impartial, with government elites agarment factory owners tied politically
and financially [Kolben, 2004].

The union movement emerged parallel with the dgprant of the garment industry, and
was linked from birth to political parties and tkete. Internally, most unions were
organised at enterprise and federation level, with garment industry characterised by
multiple unions at both levels. A lack of experiereand capacity, serious allegations of
corruption and extortion, and personal and politicealries contributed to a chaotic

industrial relations environment. This was mirrom@d the employers’ side by a similar
lack of experience and capacity, allegations ofrppdie practices and regular violations of
the labour laws, anti-union discrimination, andemtpts to bribe or otherwise unduly
influence union leaders at enterprise and federdgioel.

Strikes, sometimes violent, increased rapidly wite growth of the sector. In 1997 the
Ministry of Labour reported 17 collective disputey; 1999 this had increased to 126 [ILO
Project Document]. At the same time internatioa@blur groups drew attention to working
conditions in Cambodia’s factories and petitioned tJ.S. government to review the
alleged abuses of workers’ rights. The U.S. labmavement was also campaigning
against the loss of U.S. garment sector jobs tol@aman ‘sweatshops.’

It was a result of these pressures that in Janl@99 the U.S.-Cambodia bilateral trade
agreement was signed and the ILO initiated twogqutsj (the Garment Sector Working
Conditions Improvement Project, now known as Befactories Cambodia, and the
Labour Dispute Resolution Project) to improve wogkiconditions in Cambodia. As a
result of both ILO projects, it is widely acceptidht there has been an improvement in
compliance with Cambodia’s labour laws and workiogditions in Cambodia’s garment
industry [Polaski, 2004]. Progress has also bednessed in improved social dialogue
between management and unions, less chaotic irdustiations environment and better
capacity to resolve disputes. In a 2006 garmentistig survey almost all managers
reported that in the prior five years the numbet time lost to disputes had decreased and
factory capacity to prevent and manage disputesria@dased [Makin, 2006]. Also in that




2.

same year, the country saw its first industry-wwdege bargaining when GMAC and a
large number of garment union federations attempietegotiate a new minimum wage.
More recently the industry has initiated regulansadtations with their union counterparts,
including on key issues such as no-strike and bmdrbitration for rights disputes.

In the hotel and service sectors, workers have begamised by only one union federation.
Following major strikes in 2003 and 2004, managdmand unions negotiated

comprehensive collective bargaining agreements,t mbswhich have been renewed
multiple times. Although the union federation séi#periences discrimination when it tries
to organise new workplaces, where comprehensiveeaggnts are in place, union and
management have a constructive relationship.

Signs of progress in this young system contradt wé underlying problems that are still
evident. Strikes do not follow the legal proceduresd unions commonly accuse
employers of anti-union discrimination and refusaéngage in collective bargaining. The
union movement itself maintains its close tiesite tuling party (31 federations) or the
opposition (1 federation), with four independenddrations [US Dept of State, 2009].
Labour inspectors and conciliators, responsibleefdorcement of law and conciliation of
labour disputes, still lack capacity and experietdeion activity has not been free from
violence, harassment and intimidation, as evidegetthe killing of two prominent union
leaders in 2004 and another local union leadefdv?2

While compliance with labour laws and union membigrsre higher in the formal sector,

the vast majority of the population, around 90 penmt, is engaged in the informal sector
and not members of a union [Adler & Woolcock, 2008gss than 3 per cent of

Cambodia’s total workforce is unionised [US Dep&tdite, 2009].

Arbitration Council: How it works

2.1 Mandate and composition

Composition of the Arbitration Council

’ Arbitration Council ‘

|
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1/3 Ministry ‘

’ 1/3 Employer ‘
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The Arbitration Council is a national labour arhiton institution established under
Cambodian law to resolve collective labour dispuiesveen employers and workers or
their unions. The Council is mandated to resolvin krights disputes’ — related &xisting
rights under the law, employment contracts or ctile bargaining agreements, and
‘interests disputes’ — related to desifatlre benefits (mostly in the context of collective
bargaining). It issues arbitral awards that areprinciple— non-binding on the parties.




2.2 The arbitration process

A collective labour dispute can threaten the effectoperation of an enterprise and
jeopardise social peace. Recognising this, asagethe imbalance of bargaining power in
employment relationships, Cambodian law providestractured and mandatory labour
dispute resolution process. Once a dispute amse®oling-off’ period is instituted during
which parties are required to undergo conciliatmal arbitration before workers exercise
their right to strike (or employers conduct a lak).

Labour Dispute Resolution Process

Labour Disputes

I

| Individual | | Collective
I I
Voluntary conciliation by Mandatory conciliation by 8
Ministry of Labour Ministry of Labour S
a3
\ Y
B
Mandatory arbitration by E
Avrbitration Council S
| Rights }—L | Interests |
Court Court Industrial action

In the event the parties are not able to settlenthtter among themselves at the
enterprise level, the Ministry of Labour will attptrto conciliate the dispute. If that fails,
in whole or in part, the Ministry’s conciliator weils up a non-conciliation report, which is
forwarded both to the Minister of Labour and to Arbitration Council via its Secretariat.
The Secretariat is responsible for carrying outicé and registry tasks and is composed
of Ministry officials co-located at the ArbitratidBouncil.

The arbitration process takes the following steps:

Appointment of arbitral panel. The Secretariat registers the case; facilitates t
selection of an arbitration panel; schedules antifie® parties of the hearing date;
provides parties with information on procedural teet; and acts as intermediary for all
communications between the panel and parties @utalhearing.

Preliminary discussions and interim orders If a strike or lock-out is in effect at
that time, the panel can issue an interim ordeecting that the industrial action cease so
that the Arbitration Council process can proceed.

Arbitration . At the hearing, the arbitration panel generailyst first to mediate the
dispute. If this fails, the panel proceeds withnial arbitration and informs the parties of
the procedures for arbitration and of their legghts, including options for binding or
non-binding arbitration. The panel hears the psiritlaims and arguments and examines
any witnesses or documents related to the case.

Issuanceof arbitral award . After the hearing, and within 15 days of recejvthe
case, the panel issues its decision in the foranadirbitral award. All awards are publicly
available on the Arbitration Council website in lboKhmer and English languages
(www.arbitrationcouncil.org).

Enforcement of arbitral award. If the parties mutually agreed to binding
arbitration, the award will be immediately enforiokea If they did not agree, then they
have eight calendar days to file an objection ® d@ward via the Secretariat. A timely
objection means the award is unenforceable angerigthe parties’ right to take industrial




action (i.e., strike or lock-out) or, in the cadeaaights dispute, proceed to the court. If no
timely objection is filed, the award automaticdbgcomes binding and enforceable. Under
the law, if either party refuses to abide by aroerdable award, the other party can ask the
court to enforce the award.

| Mandatory Arbitration by Arbitration Council |

Partiesfcha chooses Parties choose
binding arbitration nor-hinding arbitration

'
H
Auwvard issued =
‘ hinding immediately ‘ Aueard issued

_________________

| Ohjection = not hinding | Mo objection = binding
T T

L} .
- Industrial action Errrcurc.emarrl

3. Origins and establishment:
January 2002 — April 2003

3.1 The ILO Labour Dispute Resolution Project

In January 2002, the International Labour Orgaivmatbegan its Labour Dispute
Resolution Project (the Project) in Cambodia tovjge technical assistance to the
Ministry of Labour in dispute prevention and resimn. While Cambodian labour laws
provided an orderly system for the settlement bbla disputes, the system existed in
large part only on paper. The Project was desidgoeatidress the ineffective application
and implementation of those laws. These weakndesebeen exposed by the increasing —
and increasingly violent— labour disputes in Caniodhe mobilising workforce,
economically powerful employers and their politigabowerful employer associations
(especially in the garment sector) and the Ministhiyabour were each open to, and in
some cases clamouring for, an effective respontees®e escalating labour disputes.

The Project was conceived as complementary to ligaisnent factory monitoring
programme (today known as Better Factories Campoddath were established in
connection with the 1999 U.S.-Cambodia bilateratiér agreement, a unique agreement
linking increased export quotas for garments torowed labour standards, and were
initially funded by the U.S. Department of LabomheTl Project’'s scope, however, would
extend beyond the garment sector to the broadebGdiam formal economy.




U.S.-Cambodia Bilateral Trade Agreement and the ILO projects

Cambodia in the mid-1990’s witnessed the rapid growth of the country’s garment sector, shadowed by
mounting industrial disputes over working conditions and allegations of labour law violations. Under the
1999 U.S.-Cambodia trade agreement Cambodia agreed to support “the implementation of a
programme to improve working conditions in the textile and apparel sector, including internationally
recognized core labor standards, through the application of Cambodian labor law.” According to the
agreement, export quotas could be increased if Cambodia demonstrated substantial compliance with
such labour laws and standards. It was in this context that the U.S. funded two ILO projects to improve
working conditions and the application of labour laws — one to monitor working conditions in garment
factories (today, Better Factories Cambodia), and the other to help resolve labour disputes throughout
Cambodia (the Labour Dispute Resolution Project). In accordance with the trade agreement, the U.S.
and Cambodia held semi-annual labour consultations to review the progress of working conditions in
the Cambodian garment industry and compliance with labour laws and standards. The monetary
incentives to the Cambodian government from the trade agreement were considerable (far greater than
any aid agreement). According to a 2006 World Development article, it was estimated that in 2002 the
(then) 9 per cent quota bonus was worth US $56.4 million to the Cambodian economy, with increased
quotas of 14 per cent in 2003 and 18 per cent in 2004 raising the monetary value dramatically.

3.2 The original project design: Broad objectives,
scant resources

The original project design contained three braadl @nbitious objectives: first, preparing
and implementing a national dispute prevention r@sdlution strategy applicable to all of
Cambodia’s tripartite stakeholders (including depatg comprehensive training

programmes and statistical reporting systems amwiging technical support for collective

agreements which agreements at that point did eoéxyist); second, building an entirely
new arbitration system (including recruiting andiriing arbitrators, training users of the
new system, developing procedural regulations andetjnes and creating an operational
Arbitration Council); and third, establishing a @@ional labour adjudication system,

initially through common courts but ultimately tiwgh a formal labour court, complete
with developing and implementing the necessarycjatiraining, case support materials,
administrative tools and legal systems. This walset@ompleted within two years, with a
budget of only US $537,129.

It quickly became apparent that the Project's dbjes would need to be
reconsidered, particularly given the state of Catidroindustrial relations.

3.3 Cambodian contextual challenges: Sprawling,
fundamental problems

The challenges of Cambodian employment relatiorts been grossly underestimated in
the project design. As spelled out in the Projentisl-term evaluation report issued in
2003, and corroborated throughout the Project’kestalder consultation process, there
were fundamental problems in Cambodian industg#dtions, including “a weak labour
administration system in general, poorly trained groorly paid labour inspectors,
especially in prevention and conciliation; concémat whatever dispute settlement does
exist is not effective, impartial or respected; mae concern that all decisions and
interventions, by whatever party, including theiquaty, are governed by vested interests
and susceptible to outside influence; weak anchigskd trade unions unfamiliar with their
rights and their obligations, coupled with almodbtal absence of collective bargaining;
distrust between employers and workers and betwsan organizations; distrust of the
Government and little understanding of social djak and tripartism and of the potential
advantages of collaborative relations between wsrlkamployers and Government.”




3.4 The project, reconsidered

The original project design may have underestim#ibedcontextual challenges, but the
ILO did select a project manager with a backgroimtabour law and experience living
and working in Cambodia. The ILO would later alstgage a local non-governmental
organisation, the Community Legal Education Centeprovide assistance in carrying out
the Project, and thereby inculcating the Projedhwurther expertise in Cambodian
employment relations.

Soon after commencement it was determined that FEreject required
reconsideration. Given the difficulties posed bg tieakness of the Cambodian judiciary
(its lack of transparency, susceptibility to palti influence and corruption, and failure to
engender trust on the part of Cambodia’s public), adsessment was made that an
independent court to resolve labour cases couldaagtalised at that time. By contrast it
was felt that the establishment of an Arbitratioou@cil did have the potential to have a
real and lasting impact on industrial relations<Cambodia —if its establishment could be
shielded from vested interests and corruption. dditeon, the Project would carry out
activities related to the objective of developingdaimplementing a national dispute
prevention and resolution strategy. This was ingrarfrom an institutional sustainability
perspective, with arbitration being just one paftaolarger dispute prevention and
resolution framework in Cambodia.

3.5 Stakeholder consultations: the Project’s
advisory committee

The Project started its work on the Arbitration @aliby meeting with a wide range of
stakeholders to discuss its establishment. Theegrdiocument also stated that the Project
would organise an advisory committee, comprised m@Embers from the tripartite
stakeholders (unions, employers and governmergjjirmal numbers, to provide advice and
feedback on project work. Given the distressece sthtindustrial relations in Cambodia
and the fact that arbitration was a new concetrdinating the tripartite committee would
pose its own difficulties for the Project.

Splintered union movement

While all or nearly all employer associations weaveganised under one umbrella
confederation, there was no similar overarchingasgntative structure for the multiple
Cambodian unions and certainly no singular voiceopmion The Cambodian union
movement was particularly splintered and highlyitmi$ed. Some unions existed only on
paper, others openly aligned themselves with thepl@yers and/or the dominant
Cambodian political party, or with the political pgsition party. All of the major national
union federations, however, wanted a seat on tlge®is advisory committee. The
Project’s response was to give all legally regediannion federations a chance to attend all
committee meetings either as formal representatiness rotational basis or as observers.

Distrustful stakeholders

A more difficult issue was getting all three stasilelers to work together to move the
Project forward. The unions, employers and Minigtg well as some separate internal
factions) each inhabited their own islands of iests, entrenched in their own positions,
distrustful of each other and at varying levelsofhpetence. As a result of all this, finding
common ground among the wary members of the Pisjeommittee was a challenge.
The consultative approach thus required careful agament to allow the Project to
progress toward the establishment of a credibleitiation Council that would not be
captive to any party’s interests. In addition toyiding ideas on the establishment of the
Council, the meetings of the committee enabled Fheject to learn of the broader
expectations and grievances among stakeholdensioped the Project’s commitment to a




transparent and accountable process, and conttidotea sense of ownership by the
stakeholders over the Project itself.

3.6 Taking the lead among wary participants

After the initial stakeholder consultations, thenttal question for the Project remained:
how could a legitimate Arbitration Council be edistied in such a distrustful
environment?

In view of these contextual challenges it was cadet! that the ILO had to take the
lead (as opposed to, say, merely providing techaidéice to and following the lead of the
Ministry) in the Arbitration Council's establishmerStakeholders perceived the ILO as a
neutral and expert organisation and, with the gese of prolonged strikes and the lack
of collective bargaining, were keen for the Projextsucceed. The ILO would have to
carefully guide the process of the Council's esshiphent to ensure thievolvementof
each of the stakeholders, while preventing sucloli@ment from devolving into
interference and undue influencEehis delicate balancing act required the ILO xereise
the full leverage at its disposal.

Leverage

The U.S.-Cambodia bilateral trade agreement withiriking of increased garment quotas
to improved labour standards was the genesis oPthgct and provided one of its most
important levers to create political space for éséablishment of the Arbitration Council.
At meetings of the Project’s advisory committeeS Uembassy representatives who were
seated as observers discussed the importance dPrtlject’'s work in relation to the
bilateral trade agreement: the U.S. considered timely establishment of a truly
independent Arbitration Council a critical benchkndor whether or not quotas for
Cambodian garment exports to the U.S. would beeas®d. The implicit message,
repeated during the semi-annual labour consultati@iween the U.S. and Cambodia and
understood by all, was that the U.S. supported Iti{@ Project and so should the
stakeholders. The quota increases, if they werairdd, were worth tens if not hundreds
of millions of dollars in total. The ILO’s own refation and political capital were also
exploited to overcome resistance to the plans &ial#ishing a credible Arbitration
Council. It was made clear that the ILO would oslpport a truly independent Council;
the ILO would not allow its reputation to be taimesl by the establishment of a non-
independent or corrupted institution.

Prakas

An independent Arbitration Council was not assurgdhe Labour Law, however, which
contemplated a concrete role for the Ministry il tperation of the Council, including
appointing arbitrators, forwarding cases to the i@dunotifying parties of the Council’s
decisions and receiving parties’ objections. Bt ttabour Law also required that the
Ministry issue a legal regulatiorPfakag to realise the Law’s provisions on collective
dispute resolution. The Project thus determined tha work of building the Council
would initially centre on the drafting of this rdgtion. The fact that the Law contained
articles on the operation of the Arbitration Colimaeant that they had to be heeded; but
that they provided only a broad framework meantgheas space for developing the
details to operationalise the Council. The leggltation thus was drafted to ensure it was
in accordance with the Law's explicit provisions ilghalso incorporating necessary
features to guard the Councilldependenceredibility andeffectiveness

The Project, working off a preliminary draft frommet ILO headquarters, prepared an
initial version of thePrakas it was presented at a seminar of tripartite dtalders
organised in July 2002 to collect feedback on ttedtdegulation. Thereafter, thHerakas
underwent an intensive five-month process of rdtidiga and revising: the Ministry
prepared a separate version of the regulation, deidions were reviewed and edited,




vigorous negotiations were conducted on the cost@md language of the regulation and at
one point, U.S. embassy representatives becamdvaus/on discussions. The Ministry
would ultimately issue the regulation in Decemb@02 asPrakas 338 later revised, with
its 11 chapters, 52 clauses and 41 additionallgxech procedural rules. It would serve as
the detailed blueprint for the powers and operati@i the Council, which would
henceforth be simply known as tAebitration Council

3.7 An independent Arbitration Council

One of the primary challenges facing the establesttnof the Arbitration Council was
ensuring its independence, especially against oagperceived or real) from any one
party or interest. In the Cambodian context, a €Cdwmder the control of the Ministry
could have been perceived by both unions and erap@s non-independent; and it would
likely have been unacceptable in particular to ¢hagsions which viewed —rightly or
wrongly— the Ministry as aligned with employerstaerests. More broadly, as an institution
tasked with dispensing justice in the resolutionatfour disputes, a perception that the
Council was not independent would threaten to undes its purpose and existenddne
Project thus introduced several measures in Rhakas to maximise the Council’s
independence.

Tripartism

The Project understood the Arbitration Council’dependence would rest significantly on
the arbitrators themselves, and resolved to leagtbcess of determining the composition
of the Council. The Labour Law provided that thenMiry of Labour should issue an
annual regulation on the appointment of arbitratbut the Law did not explicitly prohibit
involvement by someone other than the Ministryna tomposition of the Council. The
Project thus introduced the leveling feature opartism into the Council’s structure:
unions, employers and Ministry would each list aoeninate one-third of the arbitrators
who would be appointed by the Ministry as membédrghe Council, and who would in
turn arbitrate disputes in tripartite panels. Tinisovation, incorporated in therakason
the Arbitration Council, sought to bolster the Coilia independence against capture by
any one party and provide a system of checks alaht®s, while also fostering support
for the Council from its stakeholders.

However, in view of the distrust among stakeholdansl in order to minimise
potential for a polarised Council, it was determirtbat members and officeholders of
unions and employer associations, as well as Mynisfficials, would be ineligible for
arbitrator membership. This initiative was not welteived among some representatives
of the Ministry, employers and unions; nor did savtiaistry officials support formalising
such limits in the officiaPrakaswhich the Ministry was responsible for issuing.

Facilitating arbitrator recruitment

To ensure that individuals who would best protbet Arbitration Council’s independence
were initially nominated as members to the Courthig ILO Project would also have a
role in facilitating this process. This role for the ILO (to providensoltations on the
nomination of arbitrators) was incorporated int@ #rakas as a two-year transitional
provision. In practice, the Project conducted tkeruitment of arbitrators, searching for
individuals of integrity and with the experiencelaskill set necessary to become members
of the Council. The ILO established three listsadfitrator candidates and vetted the lists
with the respective stakeholder groups to ensueg #ndorsement. In addition, the ILO
and the Ministry formally agreed that the Ministryvould follow the ILO’s
recommendations as to which arbitrators would fieiafly appointed to the Council.
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Independent identity

The Project also promoted an independent identity the
Arbitration Council, as an institution derived frotime Law rather
than as a construction under the Ministry of Labaperating from
its own offices separate from the Ministry’s, angptaying its own
emblem, without reference to the Ministry of Labottowever,
while some Ministry officials were valuable supmos of the
Project’'s aim of establishing an independent idgntthers were reluctant to relinquish
(and some sought to assert) control over what¥i@yed as an administrative body under
their domain. This was not necessarily unreasonafileen the Labour Law’s
contemplation of a concrete role for the Ministmtle operation of the Council.

The Project’s push to separate the Arbitration @dunom the Ministry —to float
above and along the formal government structuresd- ta lead the recruitment of
arbitrators and composition of the Council, requiiiee Project to utilise the full leverage
at its disposal while also developing and maintajrthe support of the stakeholders.

Floating model

The establishment and functioning of the Arbitration Council outside of the formal structure of the Ministry of
Labour’s dispute prevention and resolution system has not been without debate. While the premise may be
acceptable that such ‘independence’ was a practical necessity during the initial process of establishing the
Council, and perhaps even for the short term thereafter, a reasonable question arises: to what end? As a
statutory body, the Council derives its authority from the Labour Law’'s provisions on labour dispute
settlement, receives labour cases directly from the Ministry, and reports its decisions to the Ministry. But the
Council was also intentionally established to be independent of the Ministry’s (and other parties’) control,
receives no government funding, and depends on the support of a non-governmental organisation (initially,
the ILO and the Community Legal Education Center; currently, the Arbitration Council Foundation) for its
operations. There is some incongruity in the Arbitration Council being both of the state and outside the state’s
formal structures. On the one hand, the current model of the Council, borne of necessity and floating above
and along the formal government structures, raises serious challenges to its own medium and long-term
financial and institutional sustainability. On the other hand the Council is trusted as a credible institution of
justice in Cambodia and perceived as having a real and positive effect on labour relations, and any
submersion into the government system would involve a substantial risk to its credibility and thus
effectiveness.

3.8 A credible Arbitration Council

Another challenge facing the establishment of thibitAation Council was ensuring its
credibility among stakeholders, especially empleyagainst whom claims to the Council
would be made. How could the Council instil trustammg and maintain participation by
the stakeholders, who were as sceptical of almogtdispute settlement mechanism as
they were suspicious of each other? This was aengak question to answer since the
weaknesses of the Cambodian judicial and enforcesyatems meant the Council was
likely to operate in a legal vacuum and would h&veely primarily on its integrity and
stakeholders’ belief in it.

Non-binding awards

Although it is mandatory under the Labour Law tatiggpate in the arbitration process,
there was no mechanism to enforce such participainu a real danger parties would not
actually show up. In this respect, one of the Aaibn Council’s most important features
is its non-binding arbitration: the Labour Law egjtly provides that parties can object to
an arbitral decision within an eight-day periodu@trendering the decision non-binding).
This means that final outcomes are not imposedhenptrties; they have little to lose
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(either party can lodge an objection to the awhtidday are not satisfied) and much to gain
(their dispute has a chance of being resolved)dstigipating in arbitration. It also means
that parties, who might otherwise hold fears ofoarupt system, can be secure in the
knowledge that they have a legal right to protdatniselves from a decision being
imposed upon them. Indeed, parties exercised thyhit to lodge an objection to 66 per
cent of all awards issued by the Council up to ¢hd of 2010, thus resulting in non-
binding decisions. Rather than having a third-pamtgrvener tell the parties what they
must do, the parties themselves have an opportusiitgt indeed are pressured, to take
ownership over and settle their own dispute anderddghe their own workplace
relationship.

While non-binding arbitration helped to ensure tparticipation of parties
(especially the employers) in the arbitral processlso led to criticism (primarily by
unions) that the Arbitration Council lacked “teétfio address this concern and in a nod
toward the benefits of bargaining, tReakasintroduced the additional option of binding
arbitration by mutual consent between the partiebyoapplicable collective bargaining
agreement. According to the Council’s records, ssiits establishment until the end of
2010, such option has been exercised in approxiynateer cent of all issued awards; and
an additional 26 per cent of issued awards werditignbecauseao objections were filed.

Some critics have called for all awards of the @iluto be binding on parties,
regardless of consent. However, that response wailthe without risks. Binding awards
are not self-enforcing and still require the partikemselves to abide by decisions. Failing
that, the aggrieved party might revert to the caarseek formal judicial enforcement.
Given the state of Cambodia's judiciary, howeueat ts hardly a reliable option. There is
also a risk that binding awards could undermineGbancil’s decisions and its developed
body of jurisprudence: awards submitted to the tcfmurenforcemenimightinstead be re-
opened, reconsidered and overturned by a judgprdctice, unions currently have more
effective non-legal avenues to enforce (binding mma-binding) awards, including strikes
and appealing to local and international orgaresatisuch as labour rights groups, media,
corporate buyers and international unions to eixdldence on employers to implement
awards.

Reasoned, published awards

The Prakasalso introduced the requirement to record decssionwritten arbitral
awards and specified that the content of such aasmaoiild state reasons for the decisions,
including references to relevant legal provisiomkis requirement sets the Arbitration
Council apart from Cambodian courts, which typicadisue decisions without providing
detailed reasons. By providing written copies difitaal awards to parties (and later, to the
general public via the internet and hard bound dlatmpns), complete with an articulation
of the legal reasons why the decision was madeCthacil demonstrates its commitment
to transparency, fairness and justice, and alldves pgarties to judge its credibility for
themselves.

Consistent awards

Early on, in exercising its arbitral powers, thébitation Council was guided by a
legal principle — later formalised as a guideling \mte among the arbitrators — of
maintaining consistency in the interpretation armppligation of laws. In effect, the
consistency guideline helps to ensure similarlyadéd parties receive similar treatment
and outcomes, irrespective of the composition biti@tion panels across different cases.
Also, since the outcomes can be reviewed in pulidishkwards, confidence is built among
parties because they can see for themselves thaldhncil’'s decisions are based on the
equal application of laws. Today, employer assamat and unions regularly reference
awards in consultations with their members on lakbawr and industrial relations matters.
Related to the Council’'s consistency guideline, Bnakas also included provisions for
internal consistency within each tripartite arliitta panel: arbitrators should attempt to




reach consensus in their decisions; at the same, tihe Prakas also provided the
opportunity for a dissent to be recorded if consenis not possible. In this regard, it

should be noted that only approximately 7 per a#nall awards include a dissenting
opinion.

3.9 An effective Arbitration Council

The Project was engaged in a difficult exercisanstitution-building. In the context of
Cambodian industrial relations, the Arbitration Goliwas challenged to contribute to the
stabilisation of the chaotic labour unrest, to hielprove overall labour standards, as well
as to actually resolve labour disputes. To this, éhd Council needed the appropriate
powers and mechanisms.

Broad arbitral powers

The Labour Law grants the Arbitration Council broagal and equitable authority to
resolve labour disputes. THerakas expressed this in terms of power and authority to
“fully remedy any violation [of the laws, and] toqvide any civil remedy or relief which it
deems just and fair.” Connected to this, and taesidthe high number of wildcat strikes
in Cambodia, thd’rakasspecifically empowers the Council to issue ordergarties to
stop strikes (or lock-outs), return to work anccéase any industrial retaliation connected
to a labour dispute.

Arbitration Council
Arbitrators hear cases in three-member
arbitration panels.

A

H Ministry of Labour
v /

Secretariat of the Arbitration Council L1
Civil servants provide clerical support to the
Arbitration Council

Secretariat of the Arbitration Council

Another mechanism designed to ensure the Arbitrafiouncil could effectively resolve
labour disputes was the Secretariat of the ArhinaCouncil, created by the Project to
provide vital registrar and clerical support foet&ouncil’'s operations. Although the
Labour Law does not specifically contemplate a &eciat, it does place the arbitral
system within a larger framework of dispute prei@ntand resolution managed by the
Ministry of Labour. The Secretariat is officialljparm of the Ministry and staffed by civil
servants, but it is housed on Council premisesars¢@ from the Ministry. This was
designed and incorporated into tReakasto optimise efficiencies between the Council
and the Ministry and allow the Council to acconiplitss arbitral responsibilities quickly
and efficiently without any undue delay or inteeiece from the broader Ministry
apparatus. In addition to the Secretariat's locatihe Project also considered that the
selection of qualified staff, appropriate trainiagd supervision and sufficient resources
and remuneration for the Secretariat were crittoaknsuring a well-functioning body.
None of these, however, were easily attainable smsed challenges and required
responses that in many ways paralleled the ArmmaCouncil’s establishment. The
Ministry was not eager for the Secretariat’s phgfsiocation to be outside the Ministry,
nor was it able or prepared to allocate governrbeget for the Secretariat's operations.
Once again, the Project would rely on its leverage other resources in the establishment
of the Council’'s Secretariat.
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3.10 Getting ready to open the doors

After issuance of th®rakasin December 2002, there was significant pressurenture
that the Arbitration Council could open its doorsfdye the upcoming U.S.-Cambodian
labour consultations (as provided in the bilatdratle agreement). These consultations
were scheduled for May 2003 and the Council’s distainent was one of the benchmarks
under review. The Project identified and acquiréfcc® space for the Council to conduct
its hearings; organised trainings for arbitratorsl sstakeholders and developed and
distributed informational materials; designed a slofbrm of arbitral award; drafted
administration manuals; developed a database tsteegases, as well as other forms and
systems for case administration; and, most imptytavorked with the Ministry and the
stakeholders to finalise the appointment of artutsa

Arbitrators, recruited

By this stage it had been determined that the iposiif arbitrator could not be considered
a full-time post; rather, it was likely that thosecruited would perform their arbitration
activities in addition to regular occupations elbeve. To the extent arbitrators would only
work when selected by parties for a particular casease-by-case payment scheme made
practical sense. Moreover, given the law’'s dechet arbitration be conducted for parties
free of charge and the Project’s limited fundinguitability, case-by-case payment was
also a fiscal necessity. Initially each arbitratisanel member was paid an honorarium of
only US $30 per case (later increased in 2004 t&LU® per case, where it remained until
2008 when it was increased to its current levél 8f$120 per case).

At its meeting of 28 February 2003, in a rare shafwcomplete consensus, the
Project’s full tripartite advisory committee unamiosly endorsed the list of all arbitrator
candidates. On 12 March 2003, the Ministry issueck@ulation officially appointing
21 arbitrators to the Arbitration Council; and dhApril 2003, a swearing-in ceremony for
the arbitrators was held.

Arbitrators of the Arbitration Council.

The Arbitration Council is comprised of 30 individual arbitrators, including 25 males and five females, all of
whom are Cambodian nationals, ranging in age from 30 to 72 years old

= Average year of birth of arbitrators on Ministry list: 1961

= Average year of birth of arbitrators on Employer list; 1971

= Average year of birth of arbitrators on Union list: 1967

= 26 arbitrators hold education degrees in Law or law-related field

= Degrees are also held in other fields, including Public Administration, Public Policy, Business
Administration, Economics, Science, Engineering, Medicine, Veterinary Medicine, Dental Surgery,
Geography and Soil Science

= 24 arbitrators have studied abroad

= Five arbitrators hold governmental positions, including with the Council of Ministers, the Ministry of
Economy and Finance and the Ministry of Interior

= 11 arbitrators are employed in the private sector (certain of whom also hold positions with the
government)

= 16 arbitrators are employed by non-governmental or educational institutions
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4. Opening the doors: May 2003 — April 2004

4.1 Arbitration Council opening and operations

On 1 May 2003, 16 months after the start of the LL&bour Dispute Resolution Project,
Cambodia’s Arbitration Council officially opened itloors for business.

Though this was a significant achievement in its#lé pressing concern remained
whether the Arbitration Council would actually fuion: whether cases would arrive;
whether parties would show up; and whether arbitsatvould make sound decisions.

4.2 Arrival of cases

On the very first day of its operations, the Ardiilon Council received two labour dispute
cases from the Ministry. The cases would contirtuartive in the following months and
by the end of 2003 the Council had registeredal tit31 cases —an average of nearly four
cases per month. However, the arrival of casdsea€obuncil was not entirely smooth.

Problem of procedural delays

After the initial cases arrived at the Arbitrati@ouncil, the Ministry’s conciliators stopped
forwarding cases directly to the Council’'s Seciatainstead, they insisted that each case
had to be delivered first to the desk of the Miigtf Labour, where it was required to be
reviewed for authorisation by the Minister beforeing forwarded to the Council. This
additional bureaucratic requirement could haveextathe Council’s operations before it
had a chance to begin. Also, in the context of edtdstrikes and occasional violence,
delays in processing cases were to be avoidedl Gists.

The hotel cases

The case involving 71 hotel employees was one in a series of hotel labour dispute cases that arose before
the Arbitration Council in its first year of operations, many of which required the novice arbitrators to deal
with complex legal issues related to the interpretation of the Labour Law, allegations of union discrimination,
questions about the Council’s jurisdiction, and conflicts about the entitlement to and proper calculation of
hotel ‘'service charges’, potentially worth millions of dollars. These ‘Hotel Cases’ required the Council’s
arbitrators to perform their arbitral duties under a spotlight of national and international media, while
withstanding private and political pressure from a multitude of sources.

The underlying issue in the Hotel Cases was whether or not the hotels had met their obligation of
distributing the full * service charge’ to employees as required under the Labour Law. The Arbitration Council
determined that the hotels had generally failed to meet their legal obligations in this regard. In the first of the
Hotel Cases (brought to the Council in July 2003), both sides had agreed to a binding award and hotel
management initially complied by making certain payments to its employees, though these were later
stopped. In the remaining Hotel Cases, each of the employer parties exercised the right to object to the
arbitral award thereby rendering the awards non-binding. But in none of the cases was that the end of the
story. The union parties took the arbitral awards as proof they were right in their position and made explicit
references to the awards of the Council in sustained campaigns, with support from an international network
of union organisations, to eventually elicit concessions from the hoteliers. Ultimately most of the disputes
were resolved through negotiated, comprehensive collective bargaining agreements, many of which have
been renewed a number of times, thus avoiding further strikes.

Problem of (mis)characterising collective disputes

A more vexing and potentially more damaging iss@es the chance that some cases that
ought to be arbitrated might not arrive at the &etion Council at all. The Labour Law’s
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requirement for the Ministry to forward only (noorciliated)collective labour disputes
left open the risk that disputes would be mischarised as ‘individual’ rather than
collective, and thus not forwarded to the Couridilis is what appears to have happened in
one of the so-called ‘Hotel Cases’ which involvad employer and employees of a major
hotel in Phnom Penh. In that case, the union depethiite reinstatement of 71 employees
who had been terminated in a mass layoff from thtelhwithin a period of 3 months in
mid-2003. The Ministry refused to forward the casehe Council, deeming the labour
dispute to be 71 individual disputes. This couldréh@lamaged the credibility of the
Council as it would have demonstrated the Ministrdiscretion over the Council's
mandate of arbitrating collective disputes.

Ultimately, both of the above problems were restlvieegarding the procedural
issue, an agreement was negotiated whereby cdocdiould send the original case file
to the Minister and simultaneously send a copyhto €ouncil's Secretariat to allow the
arbitration process to begin without delay. As tbe hotel case, the Ministry was
persuaded to reconsider its earlier determinatfadhelabour dispute regarding the 71 laid
off workers and forward the case to the Council.

Nevertheless, the above problems demonstratedhiia were real risks associated
with the Arbitration Council's dependence on thenidiry’s forwarding of cases. To
redress this (and other issudR)akas 338wvas revised to offer the potential for the parties
to agree to directly access the Council rather gang through the Ministry. It should be
noted, however, that concerns regarding the Myistcharacterisation of cases have
diminished over time, as cases forwarded by theidttinhave steadily increased since the
Council’s inception in May 2003, rising from 31 eagegistered in that first year, to 180
cases in 2009 and 145 in 2010. To date no pardies &iccessed the Council directly.

4.3 Parties’ attendance

A further risk was that absent sanctions for ndaratance, parties would ignore the legal
mandate to participate in arbitration and simply stfwow up. In fact, in almost every case
the partiedid attend. Moreover, as an indication of broaderetialder interest, parties at
the Arbitration Council were frequently accomparigdepresentatives from the employer
associations and union federations, either actngpansel to the parties or as observers of
the arbitration process.

Parties and their representatives appeared at theo@, however, with little
understanding about what to do. They were uniformigler-prepared, with almost no
knowledge of basic arbitration concepts such asimgatrguments or presenting support
for their demands. The Project provided training fmions and employers on the
arbitration process, but the burden was on thdratbis and Secretariat officials to guide
parties through each step of arbitration. This rheapitrators taking on a more active and
probative role in hearings than originally antic¢gzh

4.4 The work of arbitrating

The arbitrators and the Project’'s management alérstood the real test of the Arbitration
Council's credibility would rest on its ability teffectively and fairly handle labour
disputes. The Council would have to prove fromfitat cases that it was professional and
balanced, could competently handle arbitral hearirdraft reasonable decisions, and
would help the parties resolve their disputes. df, the already skeptical stakeholders
could turn away and withdraw their support befdre €Council had a chance to build up a
reputation.

The general lack of human resources in a couniityesherging from decades of
conflict and the fact that the very concept of fafrarbitration was new to everyone were
serious challenges to the expectations for thdratbrs’ performance. Though the Project
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had organised training for arbitrators and the &aciat prior to the Council’'s opening, it
was also understood that the bulk of the substantaining would have to be provided on
the job, in the form of direct case mentoring.

Mentoring programme

The on-the-job mentoring programme was designédaio individual arbitrators and build
the skills necessary to perform their responsiedit while allowing the Arbitration
Council to operate and resolve collective labospdtes. The primary case mentor was an
expatriate lawyer who assisted the panel of atbitsafor a particular case through all
phases of the arbitral process: from the preparatimefore a hearing; to sitting at and
observing the hearing itself; to post-hearing dsstans and assistance with the drafting of
reasoned awards.

An early challenge for the Council

The tenth case received by the Arbitration Cournnoilplving a garment factory and its
union, posed particular challenges. The case raseissue that had long been debated
about the Law in relation to the length and renélitatof fixed duration (short-term)
employment contracts. At stake from the employsitie was the right to determine the
duration of employment contracts; from the unioside, it was their scope to organise
union activities without threat of members havihgit employment terminated by non-
renewal of contracts.

From the Ministry’s perspective, the Arbitration @wil did not need to interpret the
law with regard to this issue as it had alreadyntmstled by the Ministry via a letter of the
Director of its Department of Labour Inspectiontekfa number of hearings between the
parties, the Council issued an award in July 208 hveffectively placed a two-year limit
on the consecutive use of fixed duration contraCtss raised serious concerns from
employers and the Ministry of Labour. Employersuad) that the Council had failed to
properly interpret the law, raising allegationstteame of the arbitrators involved had
conflicts of interest and bias towards the unidrtsey issued a press release stating their
disapproval of the ruling. Ministry officials, sonoé whom were already unhappy with the
Council’'s autonomy expressed the view that the Cibuvas infringing on the Ministry’s
authority by issuing an award that was not in agance with the Ministry’s interpretation
of the law.

For the Arbitration Council, which was only in itsird month of operations, the
controversy raised fundamental questions aboupadtser and jurisdiction vis-a-vis the
Ministry in interpreting the Law, and raised pdaél risks with the employers and
employer associations whose support and ongoirticipation in the arbitration process
was necessary for its continued functioning. Bt @ouncil stood by its decision —and
stood by its authority and mandate derived fromlthbour Law itself to independently
interpret the law in fulfilling its arbitral dutie§ o date, the Council has consistently ruled
the same way on the issue of fixed duration cotdgreach time it has been raised.

4.5 Revising the blueprint

In the context of the above challenges and to tsthek of the first months of the
Arbitration Council, the ILO commissioned a reviedvthe Council’s work in November
2003. This review identified certain “weaknessesth@ Council ranging from procedural
and administrative inefficiencies, to questions sfstainability. The Project would
subsequently take action to address many of thiesmigh revisions to the original
blueprintPrakason the Arbitration Council.

To this end, the Project engaged the tripartite e of its advisory committee in
consultations. The revisions to tReakaswere significant —including extending the one-
year arbitrator term, allowing the arbitrators @sg guidelines by which to govern their
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arbitral work, an ongoing role for the ILO in fatakting arbitrator recruitment, opening up
the possibility of direct access for parties to @muncil and extending the timeframe for
the arbitration process— but they were not witheantention. The Project would have to
continue to utilise the leverage derived from thiatéral trade agreement (significantly
amplified by the announcement of a 14 per centajimtrease for 2003) as well as the
ILO’s reputation and the Project's political capi@ccumulated from the successful
establishment and initial operations of the Council

In April 2004, the Ministry of Labour issued theviged Prakas 99 on the
Arbitration Council.

Changes introduced by the new Prakas 99 on the Arbitration Council

Arbitrator term. A significant revision to the regulation on the Arbitration Council concerned the extension
of the one-year term of arbitrator appointments to the Council. It was evident there was a limited pool of
individuals in Cambodia who were qualified to serve on the Council. Great effort (and political leverage)
had been expended to recruit and facilitate the membership of the initial assembly of arbitrators in order to
ensure the Council's independence, and to provide them with adequate training and mentoring
programmes. Replacing members after only one year of service would have squandered those efforts. The
new Prakas provided that the term for members of the Council would still be for one year, which was
consistent with the Labour Law’s directive for the Ministry to issue an annual decree on the appointment of
arbitrators; but their annual reappointment by such regulation would be guaranteed under the revised
Prakas (other than in the case of death, resignation, criminal conviction and certain other exceptions). In
effect, arbitrators could now serve on the Council so long as they remained in good standing.

Guidelines. Drafting and later revising the comprehensive regulation on the Arbitration Council was a
complex process requiring highly technical writing skills, an understanding of procedural and legal rights
and restrictions and multitudinous rounds of review. This process also required the participation and
approval of the Ministry and other stakeholders, each distrustful of the other and with different levels of
competence and interests. Revisiting the official regulation raised the risk of opening a Pandora’s box. The
new Prakas on the Arbitration Council therefore incorporated a provision allowing the Council to make its
own "guidelines to facilitate the arbitration process.” Such guidelines would allow the arbitrators to
determine the rules by which they would govern their arbitral work —without needing to involve the Ministry
and other stakeholders. In January 2005 the arbitrators would enact the Council’s first guideline, which
called for consistency in their interpretation of law.

ILO facilitation role. To reinforce the independence of the Arbitration Council and its arbitrators, the new
Prakas 99 added a third one-year term to the “transitional period” during which the ILO Project would
continue to formally facilitate the recruitment and appointment of arbitrators (in case of expansion or
replacement).

Access. Prakas 99 opened the possibility of the Arbitration Council receiving cases directly from parties,
for example in accordance with grievance procedures of the parties’ collective bargaining agreement.

Timeframe. One of the most acute challenges faced by the Arbitration Council was the pressure imposed
by the requirement to complete an arbitral case in a tight 15-day timeframe. This timeline was imposed by
the Labour Law itself, however, the new Prakas did provide that days should be counted as working days
rather than calendar days, giving the Council up to six additional days (more if a public holiday arose
during the period) to issue the arbitral award.




5.

Laying the foundation: May 2004 —
December 2005

5.1 The need for a strong foundation

During the initial period of the Arbitration Coufisi operations, daily management and
administrative functions were carried out by Comityuhegal Education Center (CLEC),
via a series of ILO contracts. CLEC was one of tmy local non-governmental
organisations in Cambodia with expertise in labéaw. Contracting CLEC offered
flexibility in carrying out the logistical and admstrative tasks necessary for the Council’s
operations, particularly when it came to hiring es=zary staff, procurement of goods and
work, and financial disbursements.

ILO Project terms and funding

Initial project term:  2yrs  (Jan. 2002 — Jan. 2004)
First extension: 2yrs  (Jan. 2004 - Jan. 2006)
Second extension: 2% yrs (Jan. 2006 — June 2008)
Third extension: 1yr  (June 2008 — June 2009)

USDOL: § 537,129 (Initial funds)

$ 200,000 (2002
$ 800,000 (2003
$ 150,284 (2005
$ 48,000 (2006

$ 76878 (2007)
$1,812,291 (Subtotal)

-2

USAID:  $ 200,000 (2003)
$ 100,000 (2004)

$ 900,000 (2005)
$1,200,000 (Subtotal)

NZAID: $ 367,000 (2005)

$ 750,000 (2006)

450,551 (2008
$1,567,551 (Subtotal)

TOTAL: $4,579,842
(Amounts denominated in U.S. dollars.)

With the Project and its funding expected to ruh atuthe end of December 2005
(the Project’s original term of two years had bestended another two years), the
guestion of the sustainability of the Arbitratiorowcil became acute. Although the
Project’s term and funding would eventually be egixd beyond 2005, it was clear that
extensions were not unlimited. Using Project futtdeun the Council was intended for the
short to medium term, to allow the tripartite stadlelers time to develop a more
permanent financing mechanism and take respongifidi the Council while preserving
its independence. However, the Council's tripaitgkeholders, including the Cambodian
government, appeared not able or prepared to may&antial financial commitments to
the Council; and donors were not prepared to peofiushds to or through the Ministry or
to a Council which —although distanced from the istiy— did not have its own
organisational structure.

19



5.2 Arbitration Council Foundation

Having built the castle in the air, now it was titeeput the foundation under it.
After lengthy deliberations, it was determined avriestitution would be created: a non-
governmental legal entity dedicated to supportimg@ouncil and its arbitration work —the
Arbitration Council Foundation.

The Arbitration Council Foundation was designedptovide a
permanent support structure for the operationshefArbitration
Council and to raise and administer funds on bedfalie Council.
Moreover, the Foundation’s mandate focuses onitiaiilg and
supporting the work of the Council; not on takinber projects or
tasks which might be unrelated to (or conflict Wittre Council.

N
FOUNDATION

The governance structure of the Foundation is tinicethe Council, with three of
the five members of the Foundation’s board of dawscdirectly voted onto the board by
the arbitrators. Arbitrators elect their represemaboard members from each of the three
arbitrator lists —the employer, union and Minisginpups— which comprise the membership
of the Council. This arbitrator representation githem a level of ownership over the
Foundation. In addition, the Foundation’s boardoalacludes a seat for an ILO
representative as a hon-voting member.

By the end of December 2005, the Foundation begdake over the daily support
functions of the Project (and CLEC) and take on ribgponsibilities of facilitating the
work of the Arbitration Council. And as the Counleds developed and evolved over time,
so too has the work of its Foundation.

The arbitrator mentoring programme, for examples baolved as the capacity of
arbitrators has increased. Currently, the ArbirCouncil’s case work is supported by an
in-house team of local legal officers of the Foummawho perform a role similar to court
clerks or judge’s associates dedicated to assiitimgvork of arbitrators through research,
writing legal memoranda and providing drafting atsice with arbitral awards.
International advisors, although they continue rtovjzle guidance to arbitrators and local
staff, no longer sit in on every arbitral hearingeven attend every case meeting. The
evolution of the programme from international todbstaff has been important in ensuring
the development of local capacity and in fosteriing sustainability of the Council. To
further build capacity, the mentoring programmesigpplemented by regular training
sessions and exchange visits to or from other tksmsolution and legal institutions and
experts in Australia, the U.S., Canada, FrancePthigppines and Thailand.

Arbitration Arbitration Council
Council Arbitrators hear cases in three-member
Foundation e a arbitration panels.
Staff provide A N
managerial Ministry of Labour
and technical /
... ) o ]
SuAp%(_)trt tt(') the B Secretariat of the Arbitration Council 1
rC e |9|n Civil servants provide clerical support to the
o Arbitration Council
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In addition to capacity building of arbitratorsetRoundation has gradually become
responsible for all other direct supporting resjifiies of the Arbitration Council
previously carried out by the Project, including magement, administration, financial
control, public relations and fundraising and haswg into an institution with twenty
supporting staff. In turn, the Project has beere dbl focus its efforts on assisting the
Foundation with regard to stakeholder relations amdraising, with funding from the
World Bank and AusAid secured to the end of 2012lemnthe Demand for Good
Governance Project.

6. Today and into the future

qul.lu.vpr[l',rm',. ‘
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According to the records of the Secretariat andnéation, as of 31 December 2010, the
Arbitration Council had registered a total of 978ses (from an average of almost four
cases per month in 2003 to an average of 12 casesgnth in 2010), and issued 121
return-to-work orders and 658 awards. The Counc#jgorted success rate (measuring
disputes actually resolved, see Annex A) remaieadst at approximately 70 per cent of all
cases up to the close of 2010.

While the Arbitration Council remains the most tags statutory decision-making
body in the country, many of the same issues réugttie independence, credibility and
effectiveness of the Arbitration Council that wereesent throughout the period of its
establishment and first years of operations costiauface the Council and its Foundation.
In some ways, as an institution established tolveseerious disputes in a dynamic
environment, the Arbitration Council will alwaysveato be responsive to the challenges
of industrial relations in Cambodia.

6.1 Moving forward: Challenges, future direction

While the Arbitration Council Foundation was estsliéd to address the sustainability
issues facing the Council, the effects of transferesponsibilities from an international
organisation (the ILO) to a local one (the Fourm3gtiwere, to a degree, superficial. While
localisation has had significant benefits, inclugdistrengthening stakeholders’ sense of
ownership and regard for the Council as a locabnat Cambodian institution,
development of national capacity and the provisibangoing accountable and transparent
management support to the Council, certain of tigetlying problems remain —only now
they are on the plate of the Foundation. Questadmit funding, technical capacity and
the need to ensure the Council’s independence raadibdity persist. These will need to be
addressed as the Arbitration Council strives tdioae as a sustainable institution into the
future.
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Maintaining an independent Arbitration Council

In a country whose judiciary is marred by politiégafluence, the Arbitration Council’s
independence has been key to its credibility arntess to date. Yet the measures which
have served to protect its independence —inclubowgsing the Council outside Ministry
premises, establishment of the Foundation to matteg€ouncil and (perhaps especially)
facilitation by the ILO of the recruitment of anators— while insulating the Council from
the Ministry, have also kept the Council from beifudly integrated into the formal
structure of the Ministry’s labour dispute preventand resolution system.

This has the potential to create tensions intoftiere. After all, the Arbitration
Council is a creature of the state, whose origmeskbased in Cambodian law and whose
functioning is interlinked with the larger stateustures; yet the Council is situated outside
these structures and depends on the support ofnegawernmental organisation, the
Arbitration Council Foundation. In other words, aasl described earlier, there is some
incongruity in the Arbitration Council with its spprting Foundation being something like
a state institution and something not like a staétution.

Making a choice between either integrating morfy fulto the wider state system or
segregating more completely from the same systehaiidly a simple or clean solution.
While the Arbitration Council might transfer taskend responsibilities from the
Foundation to the Ministry (or the state might pdev the Council with its own
institutional structure), attendant to this choare the risk of political interference and
losing independence. The alternative, for exammasforming the Council and/or its
Foundation into a privatised body that receive®salirectly from the parties, is likely to
meet resistance from the Ministry and probably o#tekeholders and poses broader legal
guestions in view of the framework of the Laboumnia

Therefore, for the foreseeable future it seemstimeent mix between state and non-
state institutions (or some evolution thereof) wiikely best serve the ongoing
effectiveness and independence of the Council.

Over-reliance on the Arbitration Council

In a sound industrial relations system, the Arhitra Council would be based within a
‘pyramid’ structure whereby prevention (includingouigh effective labour inspection and
collective bargaining), conciliation, arbitratiomda adjudication all play their role. Yet
currently the Council exists in somewhat of a legad industrial ‘vacuum.’

€ ADJUDICATION
€ ARBITRATION
€ CONCILIATION

€ PREVENTION

IDEAL ACTIVITY IN A SOUND INDUSTRIAL
RELATIONS SYSTEM

While there is progress in Cambodia’s industrialatiens environment since the
Arbitration Council's establishment —for exampley fespect of improved dialogue
between stakeholders, greater factory level capattit manage disputes, improved
technical capacity to use the Council's servicesl ancreased awareness of and
engagement in collective bargaining— industriahtiehs is still relatively immature and
continues to suffer from some underlying probleMsst unions and employers still lack
the capacity, and in some cases, the willingn@sengage in collective bargaining; legal
procedures for industrial action are still not deled; and the Ministry’'s labour
inspectorate, tasked with dispute prevention, ilb insidered to be weak and under-
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resourced. All of this creates challenges in préwarand conciliation at the early stages
of labour disputes, which in turn can lead to maéance on arbitration in Cambodia’s
labour disputation system. As the Cambodian econgnays and there is increasing
unionisation in sectors other than the garment stiglu the number and complexity of
labour disputes is expected to increase, whicts riskerwhelming the resources of the
Arbitration Council and exacerbating the pressur@art-time arbitrators.

The development of a sound, mature dispute prevermnd resolution system will
require significant investment and resources, aifidely largely on unions and employers
taking greater responsibility for improving the ustrial relations environment in
Cambodia. The Ministry and other state bodies rmptove their capacity to build trust
between workers and employers, and ensure compliaith the law. In this respect, the
ILO continues to play an integral role. At the timfewriting it is focusing, in particular, on
capacity building of unions and employers in cdllezbargaining. Though the Arbitration
Council itself provides a platform for employersdaworkers to resolve disputes, and,
through its Foundation and in conjunction with & and other organisations, also
conducts ongoing training, outreach and awarerassg programmes for stakeholders
and members of the public, there are limits to whatCouncil (or its Foundation) can do
beyond its core mandate. In these circumstanceSdhacil’s continued success is heavily
dependent on the development of a programmaticoapprto labour relations which
includes the development of unions, employer aasoais, the Ministry and the courts.

Dependence on international donors

The Arbitration Council has to date been fundedaoalnentirely by international
donors and this will continue to be the case thihotagthe end of 2012 under the Demand
for Good Governance Project. However, developmeantg are not provided as a
permanent lifeline.

Full state funding may theoretically be the mosiddble option if the Arbitration
Council is to remain a statutory body which worksthe national interest and is able to
continue to provide its arbitral services free baige. However, while it may be possible
to seek future support from the government, thityest present is that such funding is not
available; and even if it were, it might leave ©@uncil open to the same corruptive forces
that plague many Cambodian institutions. For thmesaeasons, a tri-partite model of
funding, as was contemplated earlier by the Prdjcthe Council, continues to remain
elusive.

An alternative would be to seek funds from only &@yers and unions (possibly
supplemented by donations from, for example, i@onal union organisations, groups
supportive of workers’ rights, and internationalers). However, it is doubtful that such
funds will be sufficient to cover the costs of theuncil’s operations in the near future. In
this context it should be noted also that a usgs-paodel, in which parties pay for the
direct cost of the arbitration, is not feasibleitais a requirement under the Labour Law
that arbitration be free of charge (and therefamesasible to all).

Considering these constraints, it is expected thatArbitration Council will be
reliant in large part on funding from external donéor the foreseeable future. This will
leave the Council, or rather its Foundation, intates of regularly seeking funds and
applying to obtain grants. The continued reliannedonor funds, however, may well be
justified as the Council is the only body supplyi@gmbodia’s demand for quick, fair and
competent arbitration of labour disputes. A thriyiprivate sector and healthy industrial
relations require supporting institutions like thitration Council.

6.2 Multidimensional success

While the Council was originally conceived of andtablished as a labour dispute
resolution body, in performing its services, theu@dl has developed into a multi-
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7.

dimensional organisation: it is a key Cambodiartitutson promoting social dialogue,
improved industrial relations, peaceful disputdleetent, good governance and the rule of
law.

In this respect, the Arbitration Council is praided contributing to broader legal,
judicial and development reform in Cambodia. Theation of a new profession of
arbitrators dedicated to justice and public seriic€ambodia stands as a model for the
wider judicial and legal community; and as the oftgmbodian legal institution to
regularly publish its written, reasoned decisiah®, Arbitration Council also acts as an
example for students, legal professionals and atiembers of the public who examine
the Council's body of jurisprudence. As statedhi@ USAID 2009 report on labour and
industrial activities in Cambodia, “[the ArbitraticCouncil (AC)] has had an impact that
transcends labor issues. The AC serves as a mbdebd governance and probity for the
entire Cambodian judicial system. It alone has pced a consistent record of efficient
decision making based on the evidence presentedgpiccable provisions of the labor
law without regard to personal interest or the ptigd for unofficial payment which might
be offered by a party to a dispute...While the ACI8mate influence on the further
development of the Cambodian judiciary remains ¢odbtermined, there is no question
that it has created a uniqgue Cambodian standatdytheernment officials can reference
and learn from in the wider judicial reform procésshe country.”

Labour Court

The Arbitration Council continues to operate in the absence of a properly functioning court. The
establishment of a labour court, deemed unfeasible at commencement of the ILO Project, has been the
subject of recurring discussions, with the government publicly in support of such a court. While its
establishment appears unlikely in the short term, earlier concerns that a labour court may be vulnerable to
corruption, slow and inefficient, remain. Given that decisions of the Arbitration Council may be open to review
by courts, and parties may be more likely to go to a newly established labour court, this has the potential to
undermine the work of the Council and its body of jurisprudence. The preferred option is of course a labour
court which is the exception to the rest of the judiciary: a transparent, rational, non-corrupt court which
respects the rule of law and engenders the respect of citizens. For the foreseeable future, that option is
unlikely. If the establishment of a labour court does move forward, the ILO will have an important role to play
by facilitating discussions and providing input into the regulations for this court, to ensure they are consistent
with international labour standards and do not undermine the achievements of the Arbitration Council.

Lessons learned

While there are ongoing challenges and broadertignssof sustainability that need to be

addressed, the Arbitration Council has achievedarkable progress since it first opened
its doors in May 2003. The reason the Council walnksway it does can be explained only
by reference to a myriad of factors and the ainthaf paper is not to provide a detailed

manual for institution-building. However, there mdne valuable lessons for those

attempting similar reform in other countries. Thiction summarises the factors which
have played a part in the Arbitration Council'scass, with the hope that they are of use
for future practitioners.

Lesson 1. Country context

Firstly, it was important to ensure a realisticiagt of development objectives, consistent
with the political and industrial relations enviroant in Cambodia. In this respect, the
conclusion that an independent labour court wasalistic in a country in which judicial

systems are subject to interference and corruptnwhthus to instead focus on building an
effective Arbitration Council was critical. The ligation of local expertise ensured that
support for the Council was based firmly on an @&mass of the political environment in
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Cambodia and an understanding of its constrainie [Esson is to design and frame
assistance in institution-building with the countgntext as the starting point, which
requires a clear understanding of what is and isanbievable within the country, and to
include those who have local expertise in the imeletation.

Lesson 2. Creation of political space

Secondly, the U.S.-Cambodia bilateral trade agreémeith its linking of increased quota
privileges, worth many millions of dollars, to ingwed labour standards— created the
necessary political space for the Arbitration Calm@stablishment, the significance of
which cannot be underestimated. Through its framkwbincentives the trade agreement
created an immediate commercial inducement for awgul implementation of the Labour
Law and the necessary leverage to negotiate autigfelegal regulation (the enabling
Prakag, establishing the Council. That the establishnodrthe Council was backed by a
UN agency like the ILO strengthened this leveragpanded the political space and meant
that it was possible to avoid compromising on ksgues such as the recruitment of
arbitrators. This proved essential in creating alytrindependent and non-corrupt
institution. The lesson is that in particularly tbaging and complex environments it is
important to recognise that what can be achieveuhstitution-building will be directly
proportional to the political space that can beté.

Lesson 3. Flexible management

Thirdly, the development of the Arbitration Couneibs necessarily a creative, step-by-
step process given the complexities of the opegativironment in Cambodia at the time.
Rather than mapping out the process for the Cdarestablishment according to a fixed
template, implementation occurred in a responsiveé adaptive fashion with ongoing
revisions to plans and objectives. For example,ottiginal development objectives were
reconsidered and it was decided not to pursue lestatent of a labour court; the
regulatoryPrakason the Arbitration Council was revised after otitye first year of the
Council’'s operations; and the Arbitration CouncibuRdation was created to address
guestions of financial and institutional sustaitigbiThe use of a contracting arrangement
with a local non-governmental organisation alsgpéeélby providing flexibility in human
resources, budgeting and procurement. The lesgbiatisin fluid operating environments,
it is important that assistance in institution-binlg allows for flexible management which
can quickly respond to unforeseen contextual cheagd complexities in implementation.

Lesson 4. Managed stakeholder engagement

Fourthly, a focus on stakeholder engagement ensaregbod understanding of the
expectations and grievances and contributed tonaesef ownership in the Arbitration
Council among employer groups and unions. Howegigen the level of mutual distrust,
power imbalances, divergent interests and varyiagacity levels among stakeholder
groups in Cambodia, it was essential that therecaeeful management of the consultation
process. Stakeholder consultation was used toatestiegitimise ideas, balance out and
fend off rash ideas and move the process forwaadure to do so would have stalled
implementation or risked domination by more powkgiwups. In this respect, it was also
critical that the ILO was proactive in guiding theocess (as opposed to merely following
the lead of the Ministry), ensuring no group codédail, unduly influence or dominate the
Council in its establishment phase. The lessohaswhere there are high levels of distrust
and disunity among stakeholders, stakeholder emgagewill only be effective if it is
carefully managed.
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8.

Lesson 5. Sustained training and mentoring

Fifthly, given the inadequacies of legal educationCambodia, it was crucial that
significant resources were devoted to a compreheraid long term training programme
for arbitrators and others involved in the arbitmatprocess. Intensive mentoring by
international labour law specialists helped to d@vehe skill level of the arbitrators and
assisted in ensuring the early arbitration dectssimere well reasoned and appropriately
decided. It was also recognised that the developoifelegal skills is an ongoing process
which takes considerable time: the training and tovémg programme, while it has
evolved, continues more than six years after thenCiis establishment. The lesson is that
a significant and ongoing investment must be madeaining the people who form the
human capital of the institution.

Lesson 6. Long-term commitment

Finally, it was essential that the ILO and othevedepment partners were prepared to
provide ongoing and continued support to the Aaltiin Council. Initially funded for two
years, it was soon realised that the lifespan @mpert was insufficient given the broad
scope and depth the engagement and the many asstant challenges present in
Cambodia’s industrial relations environment. Th®lbhas committed more than seven
years to the Project and the Arbitration Councithwnultiple donor grants during that
period; and, more recently, the World Bank hasreded a four-year financial commitment
to the Council and its Foundation. The final lesgmmpractitioners is that establishing a
new institution in a developing country requiresustained and long-term commitment
from donors and project agencies; support is vitelonly during the establishment phase
of an institution, but is also likely to be requrfor a sustained periqabstestablishment,
including for operational costs, to give the ingdtin the best chance to mature and
succeed.

Epilogue

In 2003, Cambodia’s garment industry was on themsand quota privileges derived
from the U.S.-Cambodia bilateral trade agreementigvpropel the export industry to new
heights, and the country’s economy to several yefatminterrupted growth. Today, eight
years later, the global financial crisis has hadeap impact on Cambodia’s garment
industry, with a sharp reduction in exports mircbi®y factory closures. This raises a new
challenge for the Arbitration Council: in a climaite which Cambodia’s once thriving
industries are struggling to survive and workergehlaeen laid off by the thousands, how
will this affect the Arbitration Council’s role?

Over 90 per cent of the Arbitration Council’'s cadesve originated from the
garment sector where labour unions have histoyidaden most active. To the extent the
garment sector's ability to survive the presensisriis uncertain, there are serious
challenges for the Council’s future. If the garmirdustry declines rapidly and the unions
are unable to organise in other sectors, the Cbsinelevance may be reduced.
Furthermore, the U.S.-Cambodia bilateral tradeegent expired according to its terms in
2005 and the ILO-Labour Dispute Resolution Projethquished its managerial role with
respect to the Council as planned. Thus the twaogny levers so instrumental to ensuring
the Arbitration Council's independence, credibiliipd effectiveness are no longer on hand
as they were at the establishment of the Counaided to this, are the multitude of
institutional, financial and overall sustainabiltiallenges facing the Council as described
earlier.

Nevertheless, there are reasons for optimism. Aljhahe Arbitration Council can
be seen as standing apart from the politicised @ysfunctional industrial relations
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environment in Cambodia, it has never stood alémem the direct establishment and
operational support of the ILO, CLEC, and the Awdiibn Council’s Secretariat and
Foundation, to the participation of the tripartistakeholders themselves (including,
indirectly, international buyers and internatiom@ion organisations), to the financial or
technical support of donors, local and internatiopartners, and of course to the
commitment and performance of the arbitrators tledves —the Arbitration Council's
success has always been based on the communigrtafipants and supporters who are
willing (to one degree or another) to engage whita Council. From this perspective, the
Arbitration Council is nhot merely a collection efdividuals who are called on from time to
time to arbitrate a dispute. Rather, the Arbitrat@ouncil is an institution with a purpose
and identity that is intertwined in a diverse ingia$ relations community of other
institutions and individuals, of relationships, tmms, practices and ideas which
themselves are ever-changing, sometimes conflietimbalways raising new demands and
expectations for the Arbitration Council.

In this sense, the real question is not whetheAthération Council will rise or fall
to the economic challenges in Cambodia. The realstipn is whether the industrial
relations community, especially employers, workersl government, will rise to these
challenges and others it must inevitably face.

This question was partially answered in Septemb@t02 when unions and
employers reached a landmark agreement on improndhgstrial relations in the garment
industry. The Garment Manufacturers AssociatiorfCambodia (GMAC) and six of the
largest union confederations and federations sigmeédemorandum of Understanding
(MoU), effective as of 1 January 2011, that emessithe importance of collective
bargaining and commits both parties to a numberioiciples and agreements for a more
peaceful and productive industrial relations enwinent. Importantly for the Arbitration
Council and as evidence of stakeholders’ confidéndbe Council’s integrity, the parties
to the MoU agreed to binding arbitration for cotlee rights disputes. The result has been
a marked upsurge in the rate of binding arbitrad@s issued by the Council: whereas
approximately 8 per cent of all awards issued leyGlouncil between its establishment in
2003 and the end of 2010 were binding based omtery agreement of the parties, in the
first quarter of 2011 that figure rose to 33 pentc&urthermore, the rate at which parties
object to awards (thereby rendering decisions rindHbg) has decreased substantially: for
the period up to the end of 2010, parties had fillkgctions to approximately 66 per cent
of all awards; but for the 1st quarter of 20111 tlade dropped to 46 per cent. Put another
way, for the 1st quarter of 2011, more than hadp(aximately 54 per cent) of the awards
issued by the Arbitration Council were binding eitlbecause of written agreement by the
parties or because parties did not file any olpesti

According to GMAC, nineteen strikes took placehe first 6 months of 2011, a rate
that is less than half the historic average.

27



References

Adler, D.; Brown, S.; Meng, L.U.; van Noord, H. €2004.The Arbitration Council and
the process for labour dispute resolution in CaniedLaw & Commentary2™ ed.
(Phnom Penh,Community Legal Education Center).

—; Woolcock, M. 2009. “Justice without the rofedaw? The challenge of rights based
industrial relations in contemporary Cambodia,”Tihe World Bank Justice and
Development Working Paper Setig®l. 2, Issue 2.

Arbitration Council. 2003-2009Compilation of Arbitral Awards and Order¥ol. 1-10,
(Phnom Penh Arbitration Councll Foundation). Avbia  at
http://www.arbitrationcouncil.org/eng_awardanddigasp

Arnold, D. 2006. “Labour in post-MFA Cambodia,” Gaitancy Study for Oxfams
working in Cambodia, July, on file with authors.

Calavan, M.M.; Briquets, S.D.; O’'Brien, J. 2004.&dl@bodian corruption assessment,”
accessed 25 March 2009, at
http://www.usaid.gov/kh/democracy_and_governanaidents/Cambodian_Corru
ption_Assessment.pdf

Chhorn, C.; Collin, C. 2009. “Trade unions reiteribor law concerns,” ithe Cambodia
Daily, Business, 3 Mar., p. 27.

——; Harju, A. 2009. “Union asks PM to alter labaw changes,” inThe Cambodia
Daily, Business, 21-22 February, p. 12.

Cornwell, S.C.; Bui, B. Olney, S. 2003. “Labour mlite resolution in Cambodia,” mid-
term evaluation report prepared for Internationabdur Organization and U.S.
Department of Labor, on file with authors.

Deuster, P.; MacDonald, B.; Zimmerman, D. 2009. Badindustrial productivity:
Activity evaluations,” prepared for the United @mtAgency for International
Development, accessed 21 Dec. 2009, at
http://pdf.usaid.gov/pdf _docs/PDACO261.pdf

Hall, J. 2000. “Human rights and the garment indugt contemporary Cambodia,” in
Stanford Journal of International Lawol. 36, Issue 1, pp. 119-174.

Harju, A.; Cheng, S. 2009. “Several US firms oppgsproposed labor law changes,’ in
The Cambodia DailyBusiness, 11 Mar., p. 24.

Heron, R.; van Noord, H. 2004ational strategy on labour dispute prevention and
settlement in CambodigMinistry of Labour and Vocational Training and
International Labour Organization).

International Finance Corporation — Mekong Priv@extor Development Facility. 2007.
“Commercial disputes and the New National ArbitratCenter,” inBusiness Issues
Bulletin: CambodiaNo. 14, Aug., p. 1.

International Labour Organization — Better Factwriéambodia. 2008. “Twenty first
synthesis report on working conditions in Cambaligarment sector,” 31 October,
accessed 19 March 2009, from
http://www.betterfactories.org/content/documen&l$t%20Synthesis%20Report%
20Final(en).pdf

——. “Programme of Technical Cooperation — Projpocument,” Labour Dispute
Resolution in Cambodia, undated, on file with awmho

——. 2005. “Research report: Assessment by stideaisoof labour dispute prevention
and resolution capacity in Cambodia,” August, daiith authors.

28



International Union of Food, Agricultural, HoteleBaurant, Catering, Tobacco and Allied
Workers’ Associations. “Hotel management in Camhbodontinue to ignore
Arbitration Council rulings and refuse to distribuservice charge to workers,”
accessed 21 March 2009, from
http://www.asianfoodworker.net/cambodia/040401servitm

Kolben, K. 2004. “Notes from the field: Trade, mimming, and the ILO: Working to
improve conditions in Cambodia’s garment factoties, Yale Human Rights &
Development Law JournaVol. 7, Issue 79, pp. 29-120.

Makin, J. 2006.Cambodia: Women and work in the garment indystiyO-Better
Factories Cambodia and The World Bank, Justicéh®Poor, Phnom Penh.

Ministry of Labour and Vocational Training — Arkation Council. 2008. “Demand for
good governance project proposal: Support to thditiation Council,” 20
November, on file with authors.

Pham, P. et al. 2009. “So we will never forget,egared for Human Rights Center,
University of California, Berkeley, accessed 21 &maber 2009 from
http://hrc.berkeley.edu/pdfs/So-We-Will-Never-Fargdf

Polaski, S. 2006. “Combining global and local farc&he case of labour rights in
Cambodia,” inWorld Development/ol. 34, Issue 5.

——. 2004. “Protecting labor rights through tradgeements: An analytical guide,” in
Journal of International Law and Policyaccessed 26 March 2009, from
http://www.carnegieendowment.org

Raquel, Z.; Kong, R.; Phan, S. 2005. “Pathwaysistige — Access to justice with a focus
on poor, women and indigenous peoples,” prepared UNDP Cambodia &
Ministry of Justice, September, accessed 29 Marcl®082 from
http://www.un.org.kh/undp/docman/View-document-ista57-Pathways-to-
justice.html

Report of the Special Representative of the UNe®&mg-General for Human Rights in
Cambodia Yash Gai, 30 January 2007, accessed 22 March 2009
http://cambodia.ohchr.org/webdocuments/reports/SRE%G rpt/319 SRSG_HR_3
0-Jan-07_eng.pdf

Report of the Special Representative of the UNe&mg-General for Human Rights in
Cambodia Yash Gai, 29 February 2008, accessed 22 Marc8, 2@in
http://cambodia.ohchr.org/webdocuments/reports/SREG rpt/SRSG_HR130220

O8E.pdf
Transparency International. 2008. “2008 corruptiparceptions index,” accessed 21
December 20009, from

http://transparency.org/news_room/in_focus/2002@p3/cpi_2008_table

Treiber, W. 2003. “Report on the consultation of #rbitration Council stakeholders,”
Report prepared for International Labour Organ@rgtbn file with authors.

UNDP. “Cambodia Annual Report 2007”, accessed 18 rchla 2009, from
http://www.un.org.kh/undp/docman/View-document-ista18-UNDP-Annual-
Report-2007.html

UNDP Human Development Report. “2008 statisticatlatp Cambodia,” accessed 18
March 2009, from
http://hdrstats.undp.org/2008/countries/countryt fslteets/cty_fs_ KHM.html

29



USAID. 2005. “Cambodia, good governance, humantsijraccessed 24 March 2009,
from http://www.usaid.gov/kh/democracy _and_goveoedhnuman_right.htm

——. 2008. “Southeast Asia commercial law andtutginal reform — trade,” accessed 24
March 20009, from http://bizclir.com/galleries/putations/SEARCLIR-

Trade_Regional_Synthesis_Report.pdf

US Department of State. 2009. “2008 human rightente Cambodia,” accessed 15 March
2009, from http://www.state.gov/g/drl/rls/hrrpt/BJ8ap/119036.htm

World Bank. 2009. “Poverty Reduction and Economiangigement Sector Unit East Asia
and Pacific Region: Sustaining rapid growth in aallemging environment,
Cambodia Country Economic Memorandudraft, 14 January, accessed 18 March
2009, from http://siteresources.worldbank.org/INTMBODIA/Resources/293755-
1181597132695/kh_growth_report2009full.pdf

Zack, A. 2009. “How labor arbitration has changdte tworkplace landscape in
Cambodia,” inDispute Resolution JournaVol. 64, No. 1, May.

30



Annex A. Arbitration Council data, 2003-2010

Total Number of Cases Registered
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For year 2010 alone, the Arbitration Council registered 145 cases involving 26 different union federations, as well as 98
different employers who employed in the aggregate approximately 122,428 workers.
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Average Number of Cases per Month

2003 2004 2005 2006 2007 2008 2003 2010

Cases by Industrial Sector
2003 - 2010

2.6% 2% qo; B Garment 97%
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mhdanufacturing 2.6%
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= Other 1%
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Comparison of Awards Issued by Consensus
vs Awards with Dissent
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Sources: Secretariat of the Arbitration Council and Arbitration Council Foundation.
Data for year 2003 compiled as of 01 May, date of Arbitration Council opening.




Total Number of Legal Issues
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—+—WWages and bonus —®— Discipline and termination
—a— |_gbour rights ofwomen and unions —— Sirike and work suspension
—+— Employment status and labour contracts —o— Leave

—+— D cclUpational safety and health
Zeneral working conditions

Jurisdiction and procedure

Each case forwarded to the Arbitration Council bame multiple demands and each demand can
include multiple legal issues. For example, one=gaay include a demand for reinstatement of
terminated workers and a separate demand for ipedeavages; in turn the demand for
reinstatement may include multiple legal issueshsas misconduct or union discrimination,
contract renewal issues or other issues relateginstatement. Legal issues are identified by ACF
for legal research according to the categoriescatdd in the figureLegal Issues—Total by
Categories.

Sources: Secretariat of the Arbitration Council and Arbitration Council Foundation.
Data for year 2003 compiled as of 01 May, date of Arbitration Council opening.
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Comparison of Binding vs
Non-Binding Awards
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mBinding because of Voluntarty Agreement between parties

@EBinding because No Objection filed

ONon-Binding

Overall Sucess Rate as of Close of 2010: 71%

8%

16% ; o
u Agreement prior to award 34%

u Award fully/substantially resolvescase 33%
Post-award settlementbased on award 4%
6% u Award partially implemented 6%

u Award notimplemented 16%

4% = N/A 8%

33%

A successful outcome is one where the Arbitration€il has either:

a) facilitated an agreement between the partiesttte the dispute (34%);

b) issued an award which (even if it was oppos$ed) been fully or substantially implemented to
resolve the dispute (33%); or
c) issued an award which (although it was oppodey formed the basis for a post-award
settlement between the parties and which has reddohe dispute (4%).
A negative outcome is one where the arbitral awzad either not been implemented (16%) or only
partially (6%). (Implementation is considered tofdaatial where the arbitral award comprises denision
multiple issues, and a party has implemented oné/ar several of these decisions.) .

The category ‘Not Applicable’ (8%) includes casekewe the Arbitration Council rejected a claim on
jurisdictional grounds (e.g., the claim was impndypérought before the Council; or the complainant
lacked standing to bring the claim), proceduralugds (e.g., the complainant failed to take parthie
proceedings), or where follow-up was not possilplartfes could not be contacted due to bankruptcy or
other reasons).

Sources: Secretariat of the Arbitration Council and Arbitration Council Foundation.
Data for year 2003 compiled as of 01 May, date of Arbitration Council opening.
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Annex B. Chapters XII-XIII of the Labour Law

Article 300

Article 301

Article 302

Avrticle 303

CHAPTER XIlI
SETTLEMENT OF LABOUR DISPUTES
SECTION |
INDIVIDUAL DISPUTES, PRELIMINARY CONCILIATION
OF INDIVIDUAL DISPUTES

An individual dispute is one that arises betwdendmployer and one or more workers
or apprentices individually, and relates to theriptetation or enforcement of the terms
of a labour contract or apprenticeship contract,ther provisions of a collective
agreement as well as regulations or laws in effect.

Prior to any judicial action, an individual disputan be referred for a preliminary
conciliation, at the initiative of one of the padj to the Labour Inspector of his
province or municipality.

On receipt of the complaint, the Labour Inspestuall inquire of both parties to elicit
the subject of the dispute and then shall attempbnhciliate the parties on the basis of
relevant laws, regulations, collective agreemamtshe individual labour contract.

To this effect, the Labour Inspector shall orgarsseonciliation meeting that is to take
place within three weeks at the latest upon recéifite complaint.

The parties can be assisted or represented atabgnm.

The results of the conciliation shall be contaimedn official report written by the
Labour Inspector, stating whether there was agratmrenon-conciliation. The report
shall be signed by the Labour Inspector and by#rées, who receive a certified copy.

An agreement made before the Labour Inspectorfascaable by law.

In case of non-conciliation, the interested pary dile a complaint in a court of
competent jurisdiction within two months, otherwibe litigation will be lapsed.

SECTION Il
COLLECTIVE LABOUR DISPUTES
A. CONCILIATION

A collective labour dispute is any dispute thdases between one or more employers
and a certain number of their staff over workinghditions, the exercise of the
recognised rights of professional organisationg tiecognition of professional
organisations within the enterprise, and issueardigg relations between employers
and workers, and this dispute could jeopardisectfective operation of the enterprise
or social peace.

If there is no planned settlement procedure ioliective agreement, the parties shall
communicate the collective labour dispute to thbdua Inspector of their province or
municipality. However, the Labour Inspector canetd&gal conciliation proceedings
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Article 304

Article 305

Article 306

Article 307

Article 308

Article 309

Article 310

Article 311

Article 312

upon learning of the collective labour dispute ettleough he has not been officially
notified.

The Minister in charge of Labour shall designatoaciliator within forty-eight hours
from the moment he is apprised or himself learnhefdispute.

Conciliation shall be carried out within fifteerayd from the designation by the
Minister in charge of Labour. It can be repeately dny joint request of the parties to
the dispute.

During the period of conciliation, the partiesth® dispute must abstain from taking
any measure of conflict. They must attend all nmggtito which the conciliator calls

them. Unjustified absence from any such meetimyigshable by a fine set in the rules
of Chapter XVI.

A conciliatory agreement, signed by the partied @saed by the conciliator, has the
same force and effect of a collective agreemenvédxst the parties and the persons
they represent. However, when the party represgmiorkers is not a trade union, the
agreement is neither binding on such union nohenatorkers it represents.

In the absence of an agreement, the conciliatalt skcord and indicate the key points
where the conciliation failed and shall prepar@ort on the dispute. The conciliator
shall send such record and report to the Ministetharge of Labour within forty-eight

hours at the latest after the conclusion of coaimdn.

B. ARBITRATION
If conciliation fails, the labour dispute shall teferred to settle:

a) by any arbitration procedure set out in the calecagreement, if there is such a
procedure; or

b) by any other procedure agreed on by all the patiéise dispute; or
c) by the arbitration procedure provided for in thec&on.

In a case covered by paragraph (c) of Article aB®ve, the Minister in charge of
Labour shall refer the case to the Council of Agtibn within three days following the
receipt of the report from the conciliator as spediin Article 308 above.

The Council of Arbitration must meet within threayd following the receipt of the
case.

Members of the Council of Arbitration shall be ska from among magistrates,
members of the Labour Advisory Committee, and gahefrom among prominent
figures known for their moral qualities and theimgpetence in economic and social
matters. These persons shall be included on golegpared each year by a Prakas
(ministerial order) of the Ministry in charge ofthaur.

The Council of Arbitration has no duty to examiasues other than those specified in
the non-conciliation report or matters, which afigen events subsequent to the report,
that are the direct consequence of the currentitisp

The Council of Arbitration legally decides on diggsi concerning the interpretation
and enforcement of laws or regulations or of aemile agreement. The Council's
decisions are in equity for all other disputes.

The Council of Arbitration has a broad power todstigate the economic situation of
the enterprises and the social situation of thekarsrinvolved in the dispute.

The Council has the power to make all inquiries iite enterprises or the professional
organisations, as well as the power to requirepdmties to present any document or
economic, accounting, statistical, financial, omaustrative information that would be

useful in accomplishing its mission. The Councilynaso solicit the assistance of
experts.
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Article 313

Article 314

Article 315

Article 316
Article 317

Article 318

Article 319

Article 320

Article 321

Members of the Council of Arbitration must keep thefessional confidentiality
regarding the information and documents providethémn for examination, and of any
facts that come to their attention while carrying their mission.

All sessions of the Council of Arbitration shall beld behind closed doors.

Within fifteen days starting from the date of ieceipt of the case, the Council of
Arbitration shall communicate its decision to thénMter in charge of Labour. The
Minister shall immediately take action to notifyetparties. The latter have the right to
oppose this arbitral decision by informing the Mier by registered mail or by any
other reliable method within eight calendar daysnfrthe date of receiving the
notification.

The final arbitral decision to which no objectioras lodged by either party shall be
implemented immediately.

The arbitral decision which has become enforceabtdl be filed and registered the
same way that a collective agreement is.

The reports on conciliation agreements and athitegisions, which have not been
opposed, shall be posted in the workplace of therprise involved in the dispute and
in the office of the relevant provincial and mupal Labour Inspectorate.

The procedure for conciliation and arbitrationlsba carried out free of charge.

The Ministry in charge of Labour shall issue akaga(ministerial order) to determine
the mode of enforcement of the present section.

CHAPTER XllI
STRIKES - LOCKOUTS
SECTION |
GENERAL PROVISIONS

A strike is a concerted work stoppage by a grawvarkers that takes place within an
enterprise or establishment for the purpose of iniiga the satisfaction for their
demand from the employer as a condition of theiurrreto work.

A lockout is a total or partial closing of an eipiése or establishment by the employer
during a labour dispute.

The right to strike and to a lockout are guarahtéecan be exercised by either of the
parties to a dispute in the event the arbitralgleniis rejected.

The right to strike can also be exercised when Gobencil of Arbitration has not
rendered or informed of its arbitration decisiorthivi the time periods prescribed in
Chapter XII.

It can also be exercised when the union represgtii@ workers deems that it has to
exert this right to enforce compliance with a cdtilee agreement or with the law.

It can also be exercised, in a general manner,efend the economic and socio-
occupational interests of workers.

The right to strike can be exercised only whenpathceful methods for settling the
dispute with the employer have already been trigd o

The right to strike cannot be exercised when thigective dispute results from the
interpretation of a juridical rule derived from laar the collective agreement, or the
rule relating to an arbitral decision acceptedh®ydoncerned parties.

It also cannot be exercised for the purpose ofsmegia collective agreement or
reversing an arbitral decision accepted by theigmriwhen the agreement or the
decision has not yet expired.
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Article 322

Article 323

Article 324

Article 325

Article 326

Article 327

Article 328

Article 329

Article 330

Article 331

The right to a lockout shall be exercised underséime provisions as the right to strike.
SECTION 1l
PROCEDURES PRIOR TO THE STRIKE

A strike shall be declared according to the procesl set out in the union’s statutes,
which must state that the decision to strike igobeid by secret ballot.

A. PRIORNOTICE

A strike must be preceded by prior notice of asteseven working days and be filed
with the enterprise or establishment. If the stréféects an industry or a sector of
activity, the prior notice must be filed with thercesponding employer's association, if
any. The prior notice must precisely specify thendeds which constitute the reasons
for the strike.

The prior notice must also be sent to the Minigtrgharge of Labour.

During the period of prior notice, the Minister égharge of Labour shall actively seek
all means to conciliate between the parties to ulespincluding soliciting the
collaboration of other relevant ministries. Thetjegr are required to be present at the
summons of the Minister in charge of Labour.

B. MINIMUM SERVICE

During the period of prior notice, the partiesthe dispute are required to attend
meetings in order to arrange the minimum servicthanenterprise where the strike is
taking place so that protection of the facilitiew a&quipment of the enterprise will be
assured. If there is no agreement between theepatltie Ministry in charge of Labour
shall determine the minimum services in question.

A worker who is required to provide minimum servaered by this Article and who
does not appear for such work is considered gaflserious misconduct.

C. [ESSENTIAL SERVICES

If the strike affects an essential service, namaglynterruption of such a service would
endanger or be harmful to the life, safety, or theaf all or part of the population, the
prior notice mentioned in Article 324 shall be exded to a minimum of fifteen
working days.

During the period of such prior notice, the Mirisin charge of Labour shall determine
the minimum essential service to be maintainedssoo& to endanger the life, health or
safety of persons affected by the strike. The watkénion that has declared the strike
shall be asked to give its views as to which ses/to be maintained.

A worker who is required to provide the minimum exsisal service covered by this
Article and who does not appear for such work isisodered guilty of serious
misconduct.

The list of enterprises that provide essentialises in the sense of Article 328 shall be
established by a Prakas (ministerial order) of Mhristry in charge of Labour. All
disputes concerning the determination of what iessential service shall be settled by
the Labour Court, or in the absence of a LabourrtCby a general court.

SECTION Il
EFFECTS OF A STRIKE

A strike must be peaceful. Committing violent adtsing a strike is considered to be
serious misconduct that could be punished, inctpudawork suspension or disciplinary
layoff.

Freedom of work for non-strikers shall be protdcagainst all form of coercion or
threat.
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Article 332

Article 333

Article 334

Article 335

Article 336

Article 337

A strike suspends the labour contract. Duringiiestneither allowances nor salary are
paid.

The worker shall be reinstated in his job at the einthe strike.

The mandate of workers' representatives shall @stisgpended during the strike so that
they can maintain contact with representativefiefeamployer.

The employer is prohibited from imposing any semcion a worker because of his
participation in a strike. Such sanction shall hdliired and the employer shall be
punishable by a fine in the amount set in Artidd® ®f Chapter XVI.

During a strike, the employer is prohibited fromacnuiting new workers for a
replacement for the strikers except to maintainimim service provided for in
Articles 326 and 328 if the workers who are requite provide such service do not
appear for work. Any violation of this rule obligatthe employer to pay the salaries of
the striking workers for the duration of the strike

A lockout undertaken in violation of these prowiss obligates the employer to pay the
workers for each day of work lost thereby.

SECTION IV
ILLEGAL STRIKES
lllegal strikes are those that do not comply wiita procedures set out in this Chapter.
Non-peaceful strikes are also illegal.

The Labour Court or, in the absence of the Laldourt, the general court, has sole
jurisdiction to determine the legality or illeggliof a strike.

If the strike is declared illegal, the strikers iintegurn to work within forty-eight hours
from the time when the judgment is issued. A wonkéo, without valid reason, fails
to return to work by the end of this period is ddesed guilty of serious misconduct.
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Annex C. Prakas on the Arbitration Council

Clause 1

Clause 2

Clause 3

Clause 4

Clause 5

Clause 6

Prakas No. 99 MOSALVY
Phnom Penh, 21 April 2004
CHAPTER 1
COMPOSITION OF THE ARBITRATION COUNCIL

This Prakas establishes an Arbitration Council gosed of at least 15 members pursuant
to Article 317 of the Labour Law.

The Ministry of Social Affairs, Labour, Vocation@taining and Youth Rehabilitation shall
issue a Prakas appointing members of the ArbimaGouncil every year. The Prakas
appointing Arbitration Council members each yealldbe issued at least 14 days prior to
the expiration of the term.

The term for members of the Arbitration Councibéhbe one year. Each member of
the Arbitration Council shall be reappointed bykasaeach year unless:

A. The member has died, resigned, or has otherwisemeemcapacitated from carrying
out his or her duties as an arbitrator; or
B. The member has been convicted of a criminal offemrcéas committed an act of
misconduct with the effect that the member is mgé&yr eligible for membership of the
Arbitration Council under Clause 6 of this Prakars;
C. The member has assumed an office referred to ns€l of this Prakas.
In case a member of the Arbitration Council is negppointed for a reason set out in
paragraphs A, B and C above then a new memberlshalbminated by the same body as
nominated the outgoing member, and that perso lshappointed in accordance with the
procedure set out in this Prakas.
If at the end of a term a Prakas is not issuedcoso@ance with Clause 1 above, each
member of the Arbitration Council shall be deemedhdve been reappointed for a further
term of one year.
The membership of the Arbitration Council shaéahe following components:
A. One third nominated by the Ministry of Socialféifs Labour and Vocational Training
and Youth Rehabilitation;
B. One third nominated by employer associations #ne full members of the Labour
Advisory Committee;
C. One third nominated by labour unions (federafjothat are full members of the
Labour Advisory Committee.
The members of the Arbitration Council shall be @pfed in accordance with the above
nominations.
If the representatives of employer associationshenLabour Advisory Committee cannot
reach consensus as to their nominations for mernipen$ the Arbitration Council, each of
the employer associations, which is fully represdrih the Labour Advisory Committee,
shall be entitled to submit an equal number of matdns.
If the representatives of labour unions (federejoon the Labour Advisory Committee
cannot reach consensus as to their nominationméonbership of the Arbitration Council,
each of the labour unions (federations), whichully frepresented in the Labour Advisory
Committee, shall be entitled to submit an equal memof nominations.
The members of the Arbitration Council shall miet following requirements:
A. All members shall:
- be atleast 25 years old;
- be known for their moral qualities;
- possess relevant work experience of at least treaes.
B. Members, appointed under Clause 3 A, above shall:
- hold a Bachelor of Law degree or other equivalegal qualifications;
- have a sound knowledge of the Labour Law and ifgémenting regulations.
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Clause 7

Clause 8

Clause 9

Clause 10

Clause 11

Clause 12

Clause 13

Clause 14

Clause 15

C. Members, appointed under Clause 3 B and C, alimlelave:

- asound knowledge of the Labour Law and its impleting regulations;
- atleast one year's experience in labour issuesrdlict resolution.

Persons that cannot be appointed as a membeg éfritration Council are:

A. civil servants of the Ministry of Social Affairsabour, Vocational Training and Youth
Rehabilitation;

B. an owner or manager of an enterprise which is mewlba&n employer organisation, or
an office holder of an employer organisation, @eason who used to hold such office
during the past period of 12 months; or

C. alabour union member, or an office holder of alatunion, or a person who used to
hold such office during the past period of 12 menth

A member of the Arbitration Council shall be apped without being discriminated

against because of his nationality or other reaasnwovided in Clause 31, Paragraph two

of the Constitution of the Kingdom of Cambodia.

Notwithstanding the lapse of a member’s term, thatmber shall continue to sit on any

arbitration panel in which he of she has been ahgs®r to the elapse of his or her term

until an arbitral award is made or proceedingsdiseontinued.

A member of the Arbitration Council who during his her term dies, or becomes

incapacitated or resigns his or her membershipe®rbitration Council; or who has been

convicted of a criminal offence or has committedaahof misconduct with the effect that

the member is no longer eligible for membershighef Arbitration Council under Clause 6

of this Prakas; or who has assumed an office mdeio in Clause 7 of this Prakas, shall be

replaced for the remaining period of that term. fikev member shall be nominated by the
same body as nominated the outgoing member, arappeinted in accordance with the
procedure set out in this Prakas.

The members of the Arbitration Council shall fuootin complete independence and

within the scope of their authority as establishredrticle 312 of the Labour Law. No one

shall give any instructions to the Arbitration Coilror its members with regard to the
settlement of disputes. Members of the Arbitrat@muncil shall be impatrtial.

CHAPTER TWO
Composition of Arbitration Panel

Any collective dispute submitted to the Arbitrati€Council under Article 309 of the
Labour Law shall be settled by an arbitration paspkcially constituted for the
consideration of that dispute. An award made bgrhitration panel shall be considered as
an award of the Arbitration Council. An arbitratigranel shall be composed of three
members of the Arbitration Council, as follows:

A. One member from the category indicated in ClaBs®, above, and chosen by the
enterprise which is party to the dispute;

B. One member from the category indicated in ClaBis€, above, and chosen by the
union or group of employees which is party to tispdte;

C. One member, who shall chair the arbitration pamel chosen from the category
indicated in Clause 3 A, above by agreement betweernwo members above. In the
case that the two members cannot reach an agreewdntthe third member of the
panel, this member shall be chosen by lot froncHtegory indicated in Clause 3 A.

In the case that two or more enterprises are gartthe dispute and they fail to reach

agreement on the selection of a member, this mesidr be chosen by lot. In the same

way, in the case that two or more unions and/ougsoof employees are party to the
dispute and they fail to reach agreement on trecteh of a member, this member shall be
chosen by lot.

In the case that an employee is required to atkehdaring of an arbitration panel during

working hours, his or her employer shall allow himher to do so without any negative

effect on his or her existing work entitlements.

A member of the arbitration panel shall recuseskifnor herself from membership of the

arbitration panel on which he or she has been chafseircumstances exist that give rise to

justifiable doubts as to his or her impartialityindependence, including close personal or
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Clause 16

Clause 17

Clause 18

Clause 19

Clause 20

Clause 21

Clause 22

Clause 23

Clause 24

Clause 25

Clause 26

Clause 27

Clause 28

Clause 29
Clause 30

professional relationship with other members ofaabitration panel or with any of the
parties, or direct personal or professional inteirethe outcome of the case.

The fact that a member of an arbitration panekdus recuse himself or herself if required
under provision of Clause 15 above, may be used @ason for the implementation of
provisions set out in Clause 47 of this Prakadirejao the non-recognition of an award.

If a member of an arbitration panel becomes de gurde facto unable to perform his or her
functions, a substitute arbitrator shall be choseraccordance with Clauses 12 and 13
above.

CHAPTER THREE
Arbitral Proceedings

The arbitration panel shall invite the partieghe dispute to make an oral presentation of
their arguments before the arbitration panel anduiomit documentation and any other
useful information.

A party may appear before the arbitration pangddarson, be represented by a lawyer who
is a member of the Bar Association of the KingddnCambodia, or be represented by any
other person expressly authorised in writing by teaty.

During the arbitration process, the parties todispute must abstain from any strikes or
lockouts (as defined in Article 318 of the Labouaw), or any other action likely to
aggravate the situation. The parties must attenoheétings to which the arbitration panel
calls them.

In the case that one of the parties, although duolyted, fails to appear before the
arbitration panel without showing good cause, tHstration panel may proceed in the
absence of that party or may terminate the arlpn@teedings by means of an award.

The office of the Arbitration Council shall be Fhnom Penh. However, the arbitration
panel may meet at any other place in Cambodiansiders appropriate for consultation
among its members, for hearing parties, witnessesjerts, for inspection of goods, other
property or documents or for paying visits on ditesuch cases, the arbitration panel shall
inform the parties of the alternative location itsractivities.

The language to be used during the arbitral painge shall be Khmer. Any party who
wishes to address the arbitration panel in a lagguather than Khmer, or who calls a
witness who does not speak Khmer, must bring aepsdnal interpreter to the arbitration
proceedings.

The arbitration panel has the power to obtainrmfition on the economic situation of the
enterprises and the social situation of the em@syevolved in the dispute. It may conduct
any inquiry with respect to enterprises or prof@sal organisations and require the parties
to present any document or economic, accountiragisstal, financial or administrative
information that might be useful for the accompimnt of its mission. The arbitration
panel may also solicit the assistance of experts.

The arbitration panel shall be free to determireeadmissibility, relevance, materiality and
weight of evidence as well as the allocation ofliheden of proof.

The arbitration panel is authorised to examinen@gses as it deems appropriate. The
arbitration panel shall determine the day, time plade of the examination of witnesses.
All parties to a dispute shall be entitled to gimstthe witnesses before the arbitration
panel.

All statements, documents or other informationpsiepl to the arbitration panel by one
party shall be communicated to the other party.0ABny expert report or evidentiary
document on which the arbitration panel may relyniaking its decisions shall be
communicated to the parties. The arbitration pastell have the authority to make
appropriate rulings to safeguard the confidentialitthe information.

Except as provided in Clause 27 above, memberthefarbitration panel must keep
confidential the information and documents providedhem, as well as any facts that
come to their attention while carrying out theitids.

All meetings of the arbitration panel shall bechiel closed session.

The arbitration panel may invite the parties te thspute one last time in order to help
them to reach a settlement. This should not leahtextension of the time limit given in
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Clause 31

Clause 32

Clause 33

Clause 34

Clause 35

Clause 36

Clause 37

Clause 38

Article 313 of the Labour Law, unless both parégsee to such an extension. Agreements
made between the parties during the arbitratiortge® may be made the subject of an
arbitral award.

The arbitration process shall take place in coamgie with the Procedural Rules of the
Arbitration Council, which form the Annex to thisaRas.

The Arbitration Council may make guidelines to hiaie the arbitration process. Such
guidelines must not be inconsistent with the Labbaw, this Prakas or the Procedural
Rules. The guidelines must be approved by all teebers of the Arbitration Council.
Alternatively if all members do not agree, the gliltes may be approved by an absolute
majority of the members in each of the three categandicated in Clause 3 above.

CHAPTER FOUR
Jurisdiction and Remedies

The arbitration panel shall decide on any collectabour dispute that is referred to it in

accordance with Article 309 of the Labour Law.

The power of an arbitration panel to considerspuiie shall be limited to addressing those

issues which are contained in the non-conciliatigport including issues which are the

direct consequences of the dispute but which &mise events subsequent to the date of the

report.

In matters referred to the arbitration panel,gheel shall have the power and authority to

fully remedy any violation of provisions provided the Labour Law, implementing

regulations under the Labour Law, collective bangaj agreements or other obligations

arising from the professional relationship betwesnployer and employee. Within the

limitations of the Labour Law and this Prakas,ashhe power and authority to provide any

civil remedy or relief which it deems just and faircluding:

A. orders to reinstate dismissed employees to tfwimer or any other appropriate
position;

B. orders to the immediate payment of back pay;

C. orders to cease immediately any industrial actiich is being conducted by a party
to the dispute;

D. orders to cease immediately any other illeggbrahibited conduct, including but not
limited to retaliation;

E. orders to bargain;

F. orders following a settlement under Clause 3thisfPrakas;

G. the establishment of terms for a collective barigg agreement;

H. such other relief as is appropriate.

The Arbitration Council may give notice about theard to the Department of the Labour
Inspection or to the provincial/municipal office$ $ocial Affairs, Labour, Vocational
Training, and Youth Rehabilitation in order for skeeto assist in taking measures for the
implementation of the award.

CHAPTER FIVE
Arbitral Award

The arbitration panel shall attempt to reach cosge in its decisions. If consensus is not
possible, the arbitration panel shall make itsslens by majority.

The arbitration panel shall record its decisiamsm award which shall be signed by all 3
arbitrators. If one of the arbitrators does noteagwith the decision of the majority, the

dissenting arbitrator may record his dissent agrerex to the award.

Arbitral awards shall contain:

the names of the three arbitrators;

the name, domicile and seat or actual residehtee parties;

a summary of the procedure;

a description of the claim and a descriptiothef counterclaim, if any;

oW
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Clause 39

Clause 40

Clause 41

Clause 42

Clause 43

Clause 44

Clause 45

E. the reasons for the decisions given in the awatio, where applicable, reference to
relevant provisions in the Labour Law, its implenieg regulations or collective
bargaining agreements or individual labour consiact

F. the decisions of the arbitration panel,

G. the date on which the award is made.

Within 15 days of the date after which the caseetived, the Arbitration Council shall

report its award in writingo the Minister of Social Affairs, Labour, Vocat@nTraining,

and Youth Rehabilitation, who shall immediatelyeadction to notify the parties of it by
providing them with a duly certified copy of the ad. In cases where proceedings are
terminated without an award, the Arbitration Colistiall notify the Minister of Social

Affairs, Labour, Vocational Training, and Youth Rddiitation that the proceedings have

been terminated.

Each of the parties may lodge an opposition taathéral award by informing the Minister

of Social Affairs, Labour, Vocational Training, antbuth Rehabilitation by registered

letter or any other reliable means, within eigHendar days of notification. If the last day
of this period is not a working day for civil govenent officials then the period shall be
extended to include the next working day.

If either party to a dispute lodges such an opmwsivithin the specified timeframe, the

award shall be unenforceable. In toise, if the dispute is about a right relatinghe t

application of a rule of law (for example, a praots of the Labour Law, of a collective

bargaining agreement, or an arbitral award thatddke place of the collective bargaining
agreement) the disputant party may bring the casford the court of competent
jurisdiction for final resolution.

If no opposition has been lodged within the speditimeframe as indicated in Clause 40

above, the arbitral award shall become final, dre disputant parties shall be bound to

implement it.

Clause 40 does not apply in case parties to theutk have agreed in writing before the

notification of the arbitral award, or they are bound to compith a collective bargaining

agreement stipulating, that no objection to therdwshall be allowed. In such case the
award shall become final and binding immediatetgrafiotification.

CHAPTER SIX
Awards Regarding Interest Disputes

An arbitral award which settles an interest diegakes the place of a collective bargaining
agreement and shall remain in effect for one yeanfthe date on which it becomes final

unless the parties agree to make a new collectargalning agreement replacing the
award.

Such an award shall still remain in effect afteis tone-year period, unless either party
gives three-month advance notice to the other pghalyit no longer wishes to be bound by
the award.

When an arbitral award which takes the place ofollective bargaining agreement

becomes final, it shall be filed and registereddacordance with procedures on collective
bargaining agreements.
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Clause 46

Clause 47

Clause 48

Clause 49

Clause 50

Clause 51

Clause 52

Clause 53

CHAPTER SEVEN
Enforcement

If the period for opposition has lapsed and oneypeefuses to abide by the award, the
other party can request the competent court togrégse and enforce the award. The party
requesting recognition and enforcement of the avedwall provide to the court a duly
certified copy of the award.

A party can only avoid the recognition and enfareat of a final and binding award if that

party provides to the court proof that the awardhaf Arbitration Council was unjust on

the grounds that:

A. that party was not properly involved in the sélen of arbitrators or was not given
proper notice of the arbitral proceedings or wafsidy prevented from making a full
presentation of his case;

B. there was non compliance with procedures inditat the Labour Law or this Prakas
in connection with the making of the award; or

C. the Arbitration Council rendered an award whig@nt beyond the power given to it by
the Labour Law and this Prakas.

CHATER EIGHT
Secretariat and Expenses

The Department of Labour Inspection of the Minigif Social Affairs, Labour, Vocational
Training, and Youth Rehabilitation shall be respboles for the organisation and
functioning of the secretariat of the Arbitratiooudcil.

In case of a hon-Khmer speaking arbitrator, thdylibat nominated this arbitrator shall be
responsible for the reasonable cost of translatiahinterpretation.

CHAPTER NINE
Calculation of “Days”

Unless otherwise expressly stated, in clausebigfRrakas the term 'days' means working
days for civil government officials.

CHAPTER TEN
Transitional Provision

In a transitional period, during the first, secamd third terms of the Arbitration Council,
all members of the Arbitration Council shall be ajpped by the Ministry of Social Affairs,
Labour, Vocational Training and Youth Rehabilitation the nomination of the Ministry of
Social Affairs, Labour, Vocational Training and YbuRehabilitation after consultation
with the ILO Labour Dispute Resolution Project.

CHAPTER ELEVEN
Entry into Force

The Prakas of the Ministry of Social Affairs, Lalvp Vocational Training and Youth
Rehabilitation No. 338 dated 11 December 2002 $lmatleclared null and void.
This Prakas shall enter into effect on the dathefsignature.
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Annex D. Arbitration Council procedural rules

UNDER
CLAUSE 31 OF THE PRAKAS ON THE ARBITRATION COUNCIL

(hereinafter, the Prakas)

Rule 1: The Secretariat of the Arbitration Council

1.1 The Secretariat of the Arbitration Council (the i®¢ariat) is the body constituted under Chapter 8
of the Prakas to administer and to facilitate #solution of disputes by the Arbitration Council.

1.2 The address of the Secretariat is:

Secretariat of the Arbitration Council

Phnom Penh Center (A)

Sothearos Blvd

Sangkat Tonle Bassac

Khan Chamkar Morn

Phnom Penh

Changes of the address of the Secretariat shalhbeunced to the public.

1.3 Parties to any dispute brought before the ArbaratCouncil shall co-operate with the Secretariat
in order to assist it in its functions and shalbld&ith any requests made to them by the
Secretariat quickly and constructively.

1.4 The members of an arbitration panel and the pastieli communicate directly with each other
only during a duly convened hearing of the arlitrapanel. Any communication between the
arbitration panel and the parties outside of aihgashall take place through the Secretariat. The
Secretariat shall take all reasonable measuresmdore that such communications reach their
destination.

1.5 The Secretariat shall be available to assist thiéegawith their queries concerning procedural
aspects of the dispute and assist in clarifyingigssarising out of the Prakas or of these
Procedural Rules.

Rule 2: Initiating Arbitration

2.1 Where arbitration of the dispute is required un8ligicle 309 (c) of the Labour Law, each party
shall, within 48 hours of the conclusion of thelddiconciliation, advise the Secretariat, of its
chosen arbitrator from the Arbitration Council #ng on the arbitration panel constituted under
Clause 12 of the Prakas.

2.2 In satisfying the requirements of Rule 2.1, a pamgy advise the conciliator, at the conclusion of
the failed conciliation, of its chosen arbitratdfhere a party has so advised the conciliator of its
chosen arbitrator for the arbitration panel, suabiae of arbitrator shall be included in the report
of non-conciliation provided to the Minister of $alcAffairs, Labour, Vocational Training and
Youth Rehabilitation under Article 308 of the Labduaw.

2.3 A party to any arbitration proceedings shall enshet the Secretariat is informed of the address at
which that party will accept notices and serviceao§ documents in the proceedings as well as, if
possible, a contact telephone number. Such infawsmahall be provided at the earliest opportunity
and, where possible, provided to the conciliatdhatconclusion of the failed conciliation.

Rule 3: Selection of Arbitrators

3.1 The Secretariat shall make every effort to havettalke arbitrators constituting an arbitration
panel selected within three days after receiphefreport of non-conciliation by the Secretariat.
The Secretariat shall take all measures to faiglithe selection of arbitrators in accordance with
these Rules.

3.2 When the Secretariat receives a report of non-tiatioh under Article 308 of the Labour Law,
the Secretariat shall immediately assign a unigeentimber to the dispute and enquire whether
the partiehave chosen arbitrators pursuant to Clause 12edPthkas.
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3.3 If a partyhas not chosen an arbitrator, or the chosen adnitiunavailable to perform his or her
functions, then the Secretariat will assist in @sguthat all parties have chosen an arbitrator in
accordance with Chapter 2 of the Prakas.

3.4 In assisting the selection process under RuletlBe3Secretariat shall:

(a) provide to an enterprise which is a party to a usghe list of employer-nominated
arbitrators on the Arbitration Council under Clad& of the Prakas, from which the choice
for arbitrator shall be made;

(b) provide to a union or group of workers which is a@tp to a dispute the list of union-
nominated arbitrators on the Arbitration CouncitlanClause 3C of the Prakas, from which
the choice for arbitrator shall be made;

(c) conduct the selection of an arbitrator by lot whexguired under Clause 13 of the Prakas.

3.5 Upon selection of the arbitrators from the listslenClause 3B and 3C of the Prakas ("the two
arbitrators"), the Secretariat shall communicatéhie two arbitrators in order to verify their
availability. The Secretariat shall inform the taxbitrators of the file number and parties to the
dispute. The two arbitrators shall inform the Staiat if they are unavailable for any reasons,
including legal reasons, such as conflicts of iger

3.6 Where a chosen arbitrator is unavailable to servehe arbitration panel, the Secretariat shall
require the party which has chosen the arbitratanake a further selection in accordance with
these Rules.

3.7 Once the selection of the two arbitrators is comepléhe two arbitrators shall confer to select an
arbitrator from the list of arbitrators nominateg the Ministry of Social Affairs, Labour,
Vocational Training and Youth Rehabilitation undétause 3A of the Prakas ("the third
arbitrator").

3.8 If the two arbitrators are able to agree on thaaghof the third arbitrator, the two arbitratorakh
communicate with the third arbitrator in order &rify his/her availability.

The two arbitrators shall inform the third arbitmabf the file number and parties to the dispute.

The third arbitrator shall inform the two arbitregaf he or she is unavailable for any reasons,

including legal reasons, such as conflicts of egéer

3.9 Once the selection of the third arbitrator is coetg)l the third arbitrator shall communicate the
composition of the arbitration panel to the Seciaténcluding the file number, the parties to the
dispute, and the date and time at which the thiodrator verified his/her availability to sit ohe
arbitration panel in question. The Secretariatiskabrd these details and file them appropriately.

3.10 Where required under Clause 12C of the Prakagjnglto the inability of the two arbitrators to
agree on the identity of the third arbitrator, Secretariat shall conduct the selection of thedthir
arbitrator by lot. In such cases the Secretariall sklso take responsibility for verifying the
availability of the third arbitrator.

3.11 Where a procedure for selection by lot is needadyaunt to the Prakas, and unless parties agree
on a different lot procedure, such a lot procedinal be as follows:

(a) a designated officer of the Secretariat shall woitea separate piece of paper the name of each
of the arbitrators on the relevant list referredricClause 3A, 3B, or 3C of the Prakas. The
officer shall then gather these sheets of papanimpaque container, and pick one of these
sheets of paper at random, thus selecting the atidoit

(b) The parties to the dispute and any arbitratorsadireselected to sit on the arbitration panel
shall be given notice of the conduct of the lotgadure and shall be entitled to be present for
the conduct of the procedure.

3.12 For the purposes of these Rules, the selectiom a@frbitrator is complete when an arbitrator has
been selected according to the mandated procecharehat arbitrator has determined his/her
availability to sit on the arbitration panel foethispute in question.

3.13 As soon as the selection of all three arbitraterscomplete, the arbitration panel shall be
considered as constituted. At the same time, thealbperiod referred to in Clause 39 of the
Prakas, during which the Arbitration Council muspart its award, shall commence.

3.14 Where, following the constitution of the arbitratipanel, a member of that panel becomes de jure
or de facto unable to perform his or her functiahg, Secretariat shall ensure that a substitute
arbitrator is chosen pursuant to Clause 17 of tla&d, following the same procedure as the one
established under these Rules.
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Rule 4: Arbitration Proceedings

4.1 The members of the arbitration panel shall megtiwithree days following the constitution of the
arbitration panel. Such meeting may be conductedchegns of telephone. The arbitration panel
shall inform the Secretariat of the holding of nmagtand any decisions made at the meeting.
Following instructions from the arbitration panttle Secretariat shall notify the parties of a date
and place at which they shall be required to appefare the arbitration panel.

4.2 In addition to oral presentation provided for ira@e 18 of the Prakas, the arbitration panel may
require the parties to specify their respectivéntdaand answers in writing, in such terms.

4.3 It shall be entirely within the power and compett the arbitration panel to decide upon any
matters related to the proper preparation of tepude for hearing and regarding any aspect of the
hearing.

4.4 The chairman of the arbitration panel shall reamg direction, naotification, advice or other such
communication made by the arbitration panel duanigearing and shall provide the Secretariat
with a copy of this record.

4.5 The arbitration panel may require a party to prevaégidence in the form of witnesses, exhibits or
documents. In addition, the panel may call expgertsive evidence in relation to a dispute.

4.6 Parties are entitled to examine any evidence ptedda the arbitration panel and to question any
witnesses who give evidence to the arbitration pane

4.7 If a party fails to appear in person or to be repr¢ed at arbitration proceedings, the arbitration
panel may proceed in the absence of that partyay terminate the arbitration proceedings by
means of an award. In either caisenust be satisfied that the parties have beepgsty notified
of the date, time and venue of the arbitration pealings before making such decision.

4.8 In making any decision concerning proceedings,uiticlg procedural disputes, the arbitration
panel shall be guided by considerations of fairnt#ss cost-effective resolution of the dispute,
and the need to resolve the dispute quickly.

4.9 Postponements of arbitration hearings are costty amdesirable. Postponements will only be
granted by the arbitration panel where all patiethe arbitration agree such postponement.

4.10 Settlement through conciliation is always the dasi option and the parties at all times retain the
right to settle on their own terms including durthg course of the arbitration.

4.11 The arbitration panel must keep record of:

(a) any evidence given in an arbitration hearing; and
(b) any arbitration award or ruling made by the arkibrapanel.
The record may be kept as handwritten notes oo#msr means including electronic recording.

Rule 5: Award

5.1 The arbitration panel must notify the Secretarfatarbitral award within 15 days of the date of
the initial constitution of the arbitration paneinless the parties otherwise agree as provided
under Clause 30 of the Prakas and Rule 4.9 abaveades where proceedings are terminated
without an award, the arbitration panel shall notife Secretariat that the proceedings have been
terminated.

5.2 The arbitration panel shall present its award iitimg to the Secretariat in the standardi$aun
provided for by the Secretariat.

5.3 Following receipt of the arbitration award, the @¢ariat shall immediately notify the parties by
providing them with a duly certified copy of the and. This may be done by serving the award
upon the parties at their respective addressesoadpd to the Secretariat by them pursuant to
Rule 2.3, above, or at the respective address® o€presentatives of the parties

Rule 6: Documents and other Communications relatingo Arbitration Proceedings

6.1 For the purposes of any proceedings under ChagteS¥ction Il of the Labour Law, or under
the Prakas, where any person or party is requoegiive documents upon or file documents with
the Minister of Social Affairs, Labour, Vocationdlraining and Youth Rehabilitation, such
service shall be achieved by duly delivering sucbuthents to the Secretariat. This Rule also
applies to a non-conciliation report under Arti8@@8 of the Labour Law, and to an opposition under
Clause 40 of the Prakas.
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6.2 For the purposes of any proceedings under ChagteS¥ction Il of the Labour Law, or under
the Prakas, where any person or party is requaesttve or deliver a document, that party must
be able to prove that service or delivery occurfezteptable methods for the service or delivery
of a document include:

(a) faxing a copy and keeping the fax transmission slip

(b) sending it by courier and obtaining proof of retegmd,

(c) delivery in person and obtaining proof of receipt.

This Rule also applies to an opposition to an awadkr Clause 40 of the Prakas.

6.3 Because time is of the essence in the conductogiepdings of the Arbitration Council, the use of
telephone communications is encouraged among edbps involved, unless the Labour Law, the
Prakas or these Rules specifically require writemmunication. In any case, proof of such
communication may be required.

6.4 Any requirement in the Prakas or in these Rules ttie Secretariat or arbitrators communicate
with a party will be fulfilled if there is commuragion with the authorised representative of that

party.

Rule 7: Amendments to these Procedural Rules

7.1 Where amendments to these Procedural Rulaseaded, the Minister of Social Affairs, Labour,
Vocational Training and Youth Rehabilitation shalbke such amendments after consultation
with the Arbitration Council.
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