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0.1. Overview of the U.S. labor market. The U.S. labor market is performing at its historic

high point. Inthe words of the most recent Economic Report of the President: A...the number of
workers employed is at an dl-time high, the unemployment rateis a a 30-year low, and red (inflation
adjusted) wages are increasing after years of agnation. Groups whose economic status has not
improved in the past decades are now experiencing progress. The red wages of blacks and Higpanics
have risen rapidly in the pagt 2 to 3 years, and their unemployment rates are & long-time lows,
employment among mae high schoal dropouts, sngle women with children, and immigrants, aswell as
among blacks and Higpanics, has increased; and the gap in earnings between immigrant and netive
workersis narrowing.¢* Indeed, maiters have improved even in the year since the above report issued.
The unemployment rate has been steedy a 4.1 percent for three months, and both employment and
earnings continue to rise?  Thisjob growth reflects private sector strength, amost entirdly in the service
sector. Manufacturing employment has been dedining steedily in recent years, though the dedine may
be bottoming out. The job growth does not represent government deficit spending (indeed, formerly

large federd deficits have been diminated) or any new kind of targeted job creetion.

! Economic Report of the President 1999, Chapter 3, Benefits of a Strong Labor Market, at 99, available at

http://www.gpo.ucop.edu/catal og/erp99.html (text only, but easy to access) or
http://www.gpo.gov/usbudget/fy2000/maindown.html (text and tables, but takes along time to download).

2 Bureau of Labor Statistics, The Employment Situation News Release: November 1999,
http://www.bls.gov/news.rel ease/empsit.news.htm



Whilethisjob growth is remarkable and dearly has benefited nearly dl Americans, its benefits
are unequdly didributed. Indeed, incomeinequality isa its highest level snce the Census began
tracking these datain 1947. Until 1997 or 0, redl incomes were stagnant for most Americans. While,
as noted, these have recently begun to increase, incomes a the top are increasing faster and inequdity is
therefore increasing.® The unemployment rate for blacksis 8.1 percent, and for Hispanics, 6.0 percent.?

The income gap between whites and blacks, which dedined sgnificantly from 1965- 1975, stabilized
in that year and has not decreased since that time. The median incomes of nonHigpanic white and
Adan families are nearly double that of black and Higpanic families, and the median wedth of non

Hispanic white houssholds is ten times that of black or Hispanic houssholds®

About 13.9 percent of the workforce is represented by [abor unions, a percentage that

continues to dedine.®

0.2 Introduction to ways of classifying workers, For most practica purposesin the United

® The Economic Policy Ingtitute in Washington, DC, tracksinequality in its annual volume The State of
Working Americaand in monthly updates at http://epinet.org

“ Bureau of Labor Statistics, cited supran.2
® The Economic Report of the President for 1998 containsin Chapter 4 a thorough discussion of Economic

Inequality Among Racia and Ethnic Groups, http: du/catal og/erp98.html (text only but easily
readable); http://www.gpo. qov/usbudqet/fv1999/ma| ndown htmI (text and tables but takes along time to download).

® The percentage was 14.1% in 1997 and 20.1% in 1983, the first year of this data series. U.S Department of
Labor Press Release 99-21, Jan. 25, 1999, http://stats.bls.gov/newsrels.htm



States, there are only two legd forms for rendering services in exchange for money. One can be an
employee, or sEf-employed. In popular speech in the US, the groups are often referred to by the
forms on which ther income is reported to the Internad Revenue Sarvice: employees are referred to as
AW-2"s or Adoing W-2 work § while the saf-employed are referred to asA1099"s. The subset of sdif-
employed persons who render sarvices for money (roughly one-hdf to two-thirds) are sometimes
referred to as independent contractors, in order to distinguish them from owners of smal businesses,

farmers and ranchers, however this refinement affects only deta collection not any legd rights.

There are afew other waysin which an individud rendering sarvices for money might be
classfied, but they are numericdly inggnificant and their discusson best deferred to Part V of this studly.
Briefly, one may receive smadl amounts of money for sarvices and il be dassified asavolunteer or
studentintern. Such individuas are not employees and fal outside most labor regulation. They will be

discussed in Part 5.1 and 5.2. Much more significant numericaly are those individuds not legally
permitted to work, typicaly immigrants not lawfully in the country or not authorized to work, who may
in fact be paid in cash and not reported to any governmentd authority either as employees or dif-

employed. While such arangements areillegd, they do occur. They will be discussed in Part 5.3.

0.3 Relationship between worker classification and contingent work. 1ssues of worker

dasdfication are often discussad in the United States with reference to ancther distinction with which

they have, in adrict juridical sense, nothing to do. That isthe entire discussion, perhaps the most



controversa matter in contemporary American labor sudies, that sartswith astylized contrast between
acareer job and acontingent job. While definitions are controversid, for present purposesthis
category of discusson will incdude any discussion theat identifies an ided-typica career job: onethat the
holder expectsto last for along time, perhaps his entire working life; compensation will normdly
increase over time or eventudly leve off, but rardy be decreased; and the job will be part of an interna
labor market with promation ladders that probably involve some returnsto experience. Such
discussions then contrast any or dl of thefollowingAcontingent@ jobs that are less likely to persigt, less
likely to be part of internd Iabor markets, and less likdly to be well-compensated or include retirement
benefits or hedth insurance: temporary employment, part-time employment, on-cal employment, or
other Anonstandardd or Anontraditionall or Adternativel or Acontingent@ work. Depending on definitions,
thisAcontingent work@ category may include as few as two percent or as many as forty percent of the

American workforce.”

"Thelow figureisthe number of respondents who tell government researchers that their job won:t last.
Depending on which of three aternative measuresis used, thisfigureis between 1.9 and 4.3 percent of thetotal
workforce. Bureau of Labor Statistics, Contingent and Alternative Employment Arrangements, USDL 99-362,

: The high figure isthe author:s very conservative estimate of the
percentage of the workforce with nothingAholding ther to their current job: no contract, promotion ladders, or
unvested benefits, and a substantial likelihood that they will beinvoluntarily separated within the next year or so.



Some verson of this Sylized contrast lies behind the vast mgjority of current writing about work
in the United States.® Current controversies include the descriptive or empirica: have career jolos,
however defined, been dedining in importance in the United States?  1f yes, what has caused this

change?® |sthe apparent increase, in relatively more contingent work, agood or bad thing?

& An excellent overview of theliteratureis Gillian Lester, Careers and Contingency, 51 Stanford Law Review
73145 (November 1998).

® Arguing yes: Daniel Aaronson & Daniel Sullivan, The Decline of Job Security in the 1990s: Displacement,
Anxiety, and their effect on wage growth, 22 Federal Reserve Bank of Chicago Economic Perspectives 17-43 (#1,
1998)(Displaced Worker Survey: increasing rates of job lossfor individuals with more than five years tenure);
Annette Bernhardt et al, Job I nstability and Wages for Y oung Adult Men, 17 Journal of Labor Economics S65-S90
(#4, Pt.2, Oct.1999)(comparing cohorts of young white men from National Longitudinal Surveys, finding significant
increasesin job instability and declining returnsto job changing); Johanne Boigjoly, Greg J. Duncan, & Timothy
Smeeding, The Shifting Incidence of Involuntary Job Losses from 1968 to 1992, 37 Industrial Relations 207-231 (#2,
April 1998)(panel datafrom Panel Study of Income Dynamics and National Longitudinal Study: increasesin
involuntary job lossfor all groups); David A. Jaeger & Ann Huff Stevens, Is Job Stability inthe US Falling?
Reconciling Trendsin the Current Population Survey and Panel Study of Income Dynamics, 17 Journal of Labor
Economics S1-S28 (#4, Pt.2, Oct. 1999)(increase in the number of workers aged thirty and over with lessthan ten
years tenure; little change in share of employed individuals with less than one year); Henry S. Farber, The Changing
Face of Job Lossin the United States, 1981-1993, 1997 Brookings Papers on Economic Activity: Microeconomics 55-
128 (Displaced Workers Surveys, higher overal rates of job lossin the 1990s, particularly for older workers); Stephen
J. Rose, Declining Job Security and the Professionalization of Opportunity, National Commission for Employment
Policy Research Report No. 95-04, May 1995 (Panel Study on Income Dynamics. pronounced decline in men reporting
only one change of employers over tenryear study); Kenneth A. Swinnerton & Howard Wial, Is Job Stability
Declining in the U.S. Economy?, 48 Industrial and Labor Relations Review 293 (1995)(Current Population Survey;
declining probability 1983-91 that workers at given level of seniority will remain with their employer for four more
years); Peter Cappelli et a, Change at Work 173-93 (New Y ork: Oxford University Press, 1997)(reviewing evidence).

Arguing no: Cynthia Bansak & Stephen Raphael, Have Employment Relationshipsin the United States
Become Less Stable?, University of Californiaat San Diego Economics Discussion Paper No. 98-15 (June
1998)(Survey of Income and Program Participation: no increase in one- and two-year separation rates); David
Neumark, Daniel Polsky, & Daniel Hansen, Has Job Stability Declined Y et?. New Evidencefor the 1990s, 17 Journal of
Labor Economics S29-S64 (#4, Pt.2, Oct. 1999)(Current Population Survey: modest declinein job stability infirst half
of 1990s; sharp declinesin stability for workers with more than afew years of tenure, but not clear that thisisalong-
termtrend). With al respect to these researchers, it isthe opinion of the present author that thisfocus on the trends
concerning one-and two-year tenures completely misses the point. It isthusfair to say thatall researchers agree
that there are fewer and fewer Americans who have spent ten years or more on their present jobs, although to some
extent thissimply reflectsthe impressive job creation referred to in paragraph 0.1: the addition of new workersin new
jobs obviously lowers median tenure in the workforce.

1% Marianne Bertrand, From the Invisible Handshake to the Invisible Hand?: How Import Competition
Changes the Employment Rel ationship, National Bureau of Economic Research Working Paper 6900
(http://iwww.nber.org/papersw6900) (US employers who sell in markets with high import competition are likelier to
have more volatile wage policies in which wages are predicted more by current wages at other employers, and less by
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Specificdly, are contingent jolos an important contributor to the rdatively low unemployment ratein the
U.S. 2! Do contingent jobs represent away-tation into the Iabor market for new workers, who then
move on to more permanent arrangements? Do contingent jobs provide cushions, asjob losers make a
trangtion into different employment?*? Or, conversaly, do many people find themsalves trapped, against
their will, in contingent jobs? Can contingent jobs be converted to more stable jobs?® Conversdy, is

the growth of contingent jobs responsible for mgjor psychologica and socid costs?

orderly progression from the wage at the time of hiring).

1 Alan B. Krueger & Jorn-Steffen Pischke, Observations and Conjectures on the U.S. Employment Miracle,
National Bureau of Economic Research Working Paper 6146 (1997)(http://www.nber.org/papersiw6146); Rebecca M.
Blank, Contingent Work in aChanging Labor Market, in Generating Jobs. How to Incresse Demand for Less-Skilled
Workers (Richard B. Freeman & Peter Gottschalk eds.)(New Y ork: Russell Sage Foundation, 1998).

2 Henry S. Farber, Alternative and Part-Time Employment Arrangements as a Response to Job L oss, 17
Journal of Labor Economics S142-S169 (#4, Pt.2, Oct. 1999)(job losers are significantly more likely than nonlosersto
beintemporary jobs, including ortcall work and contract work, one year later, but likelihood of temporary
employment decreases with time sincejob 10ss).

13 Stephen A. Herzenberg, John A. Alic, & Howard Wial, New Rules for aNew Economy: Employment and
Opportunity in Postindustrial America (Ithaca: ILR Press) (1998).

! Richard Sennett, The Corrosion of Character: The Personal Consequences of Work in the New Capitalism
(New York: Norton, 1998).



These questions lie outside this study, dthough they are often raised in connection with

discussions of worker dasdfication. However, it isimportant to remember that nearly all Acontingent(
jobs in the United States--however these are defined--are held by people classed as Aemployees)
who are fully protected by all U.S labor laws applicable to employees. Aswe shdl seg it is

entirdy possiblein the United States to be an Aemployee,§l classed as an Aemployeeld for al purposes,
have income reported to the Internd Revenue Service on FaomW-2 (the form for employees), and yet
be employed at will, have no legd or factud expectation of continued employment, no union, No
practica way of obtaining union representation, and no health insurance or penson.™ Only atiny
fraction of Acontingent @ jobs under any definition are held either by sdlf-employed individuds, or by

individuasin the triangular relaionships, that are the subjects of Parts 2 and 3 of this Sudy, respectively.

Conversdy, aswe shdl seein Part 3, many individuasworking as independent contractors

consider these arrangements stable and do not describe themsdlves as Acontingent @

1> The median US employee has been with his or her current employer for 3.6 years (a historic low). The
median US employee in the service sector has been with his or her current employer for 2.4 years. Bureau of Labor
Statistics, Current Population Survey, Employee Tenure Summary, USDL 98-387, September 23, 1998,
http://www.bls.gov.news.rel ease/tenure.news.htm



0.4 Example of contingent jobs classified asAemployeel jobs: retail sales. Retall sdles

jobs--one of the specific jobs that the ILO requested be discussed in each nationd study--offer an
interesting example of jobs that have become more contingent, while rardly rasng any issues of
classfication. As recently as ageneration ago, a subgtantia number of sdesjobsin department sores,
discount stores, and supermarkets were held by longtime employees for whom these were careers.
While good data are not obtaingble, dl observers beieve, and many microleve studies confirm, thet
many of these jobs have been converted to jobs that will be held by young people entering the labor
market, often held on apart-time bas's, and will then be turned over to new young people entering the
labor market. AFew industries have employment separation rates as high as department stores 8%
However, this converson, of career jobsto part-time jobs held for a short time, dmost never raises
dassficationissues Virtudly al these workers, likely to depart soon, and whether working full- or
part-time, are Aemployeed of the retailer. Very few individuas working in department stores are
caried as sef-employed independent contractors, or employees of temporary agencies or other
intermediaries’” Consequently, the retail industry will not be discussed further in this study, asit raises

no isues of worker classfication.

°Barry Bluestone et d, The Retail Revolution: Market Transformation, Investment, and Labor
in the Modern Department Store 82-97 (Boston: Auburn House, 1981)(quoted materid at 84). See
aso ChrisTilly, Haf a Job: Bad and Good Part- Time Jobsin a Changing Labor Market (Philaddphia
Temple University Press, 1996); Nona Y. Glazer, Womerts Paid and Unpaid Labor: The Work
Trander in Hedlth Care and Retailing (Philadephiac Temple University Press, 1993).

Y This fact gppears by inferencein dl the studies dited in the previous note, and was confirmed
by Robert Pgjkovski, research associate, United Food and Commercia WorkersInternational Union,
July 15, 1999.



0.5 Background influence of the Acontingency vs. careersl debateAlthough the issues of

worker classfication do not map precisdy onto the issues of contingency vs. careers, the latter debate
liesbehind dmog dl pecific palicy, empirica, and definitiond controverses rdaing to worker
classfication. For each dlassification addressed in this report, defenders of contingent jobsBon the
grounds that they make the US economy flexible and responsive, help create jobs, lower
unemployment, provide way gationsin and out of permanent employment for young people and
displaced workersBcan provide a suite of recommendations to make triangular or temporary or self-
employed work ill more flexible and contingent. Equaly, skeptics abaut contingent jobsBsuch as
unionsBean provide auite of regulatory recommendations that would make the classfication in question
lessflexible, more expendve, and less attractive to employers. It would be inaccurate to suggest thet
thereis any academic or political consensusin the United States on these questions.

Consenausis made more difficult by alegd oddity in the United States: there is no convenient
legd concept for digtinguishing white- collar work from blue-collar work (or professiona/menagerid
from production/sarvice, or highly-compensated from less-highly- compensated) work. This accounts
for the occasiond referencesin this Report to well-compensated computer programmers, manager's,
and gmilar individuals who raise few problems of protection in any legd syslem. The distinctly
American problem in the background of each section isthet there is often no convenient way of taxing,
regulating, or otherwise discouraging, say, independent contract Satus among house cleaners, without

creating problems for firms hiring wel- paid interim managers on independent contract, to the mutud

10



satisfaction of each. The development of worker classfication that would permit atention to the most
dependent workers is obvioudy not beyond human imagination, but it is not a current feature of US
employment regulation. Nor would such new classfications be easy to develop through exigting
regulaory inditutions, by which is meant, in particular, low Congressond and judicid respect for
technicd adminidrative agencies, and active Congressond intervention on behdf of favored indudtries

or evenindividud firms. Thispoalitica pattern will recur throughout this Report.

0.6 Two perspectives on worker classification issues. |ssues of worker classfication

addressed in this study can normally be addressed from either of two equally vaid perspectives: from

the mountain, or from down on the ground.

From the mountain of macroeconomics, economic theory, or legd theory, issues of worker
dasdfication are, aswe shdl see, not very important in the United States. Let us perform athought-
experiment that does not represent a currently redlistic political outcomein the United States. If dl sdif-
employed persons could suddenly be converted to employees, and dl personsin triangular relations
converted to employees of the ultimate purchaser, no jobs would be creeted or destroyed. Hardly
anybodys working conditions would autometicaly change by operation of law, or, as a practical meatter,
change very much. (In theory, an independent contractor being paid below the minimum wage would, if
suddenly redlassified as an employee, now be entitled to that minimum wage. Aswe shdll see, there are
very few independent contractors being paid below the statutory minimumweage. The biggest changein

working conditions would come about, as we shdl see, through the operation of nondiscrimination rules

11



that govern employee benefits. our new employees would have to be offered such benefits). Again, this
comes about because U.S. law permits Aemployment( thet will not last long and thet indludes few
benefits. Sdf-employment as a percentage of the workforce, as we shal see, has been remarkably
stable over time, o has not contributed much, for good or ill, to the U.S. job creation Amiraded
Certain triangular relations, such as direct employment by temporary agencies, are growing, by contrad,
but are il such samdl percentages of the workforce asto be of little moment in large questions of job

cregtion, wage inegudlity, or union dengity.

By contragt, on the ground--for identifiable individuas-- dassfication issues may, in particular
contexts, be crudaly important. Whether a particular individud is an employee or self-employed may
determine as apractical matter whether heisin aunion, and thismay be her only hope of obtaining
hedth insurance or agood job a al. A particular employer may owe alot of money to employeesand
the government, if it isfound to have misclassified employees

So, throughout this study, it will be important to kegp both perspectivesin mind. Put another
way, thereis no intdlectud or politica consensus in the United States to attempt to convert contingent
jobs into more gable jobs, but if there were, reclassifying workers would be only a minor part of the
srategy, which would till have to address millions of jolos held by Aemployees@ On the other hand, to
understand how the system works, one must understand how it works, not only for large

macroeconomic issues like how to creste more jobs, but also for very individua concerns.

12



|. Employment reaionships

1.1 Introduction. It is helpful to present akind of basdine picture of employment in the United

States before discussing dterndive rdations.

The chief source of data on the precise agpects of employment relations are three specid
Supplements on Contingent and Alternative Work Arrangements to the Current Population Survey
(CPS), amonthly survey of households conducted jointly by the Bureau of the Census and the Bureau
of Labor Statigtics. In February of 1995, 1997, and 1999, some sixty thousand households were
asked detalled questions about their employment relations of the previous week. The 1999 data were

just relessed as this report was completed; there was little change from 1995 to 1999, 8

A press rdease summarizing the 1999 datais a
http:/Avww.blsgov/news.rd eass/conemp.nwshtm. The 1997 data are available a
http:/AMnww.bls.census.gov/cps/pub/conemp_0294.htm and
http:/Amww.bls.census.gov/cps/contwkr/1997/suppovrw.htm . The 1997 dataare andyzed in Susan
N. Houseman, Hexible Staffing Arrangements. A Report on Temporary Help, On Call, Direct-Hire
Temporary, Leased, Contract Company, and Independent Contractor Employment in the United States
(August1999)(http:/Aww2.dol .gov/dol/asp/public/futurework/conference htm). The 1995 data are
andyzed in Sharon R. Cohany et d, Counting the Workers: Results of aFirs Survey, in Kathleen
Barker and Kathleen Chrigensen, Contingent Work: American Employment Rdationsin Trangtion
(Ithecar ILR Press 1998); and Arne L. Kalleberg et d, Nonstandard Work, Substandard Jobs: Flexible
Work Arrangementsin the U.S. (Economic Policy Inditute and Womerts Research & Education
Indtitute, Washington, DC, 1997).

13



Some 85.9% of workers described their work relations so as to suggest that they would

normaly belegdly dassed asemployees

regular full-time 67.8%

regular part-time 13.6

direct- hire temps 28 individuds hired directly by the employer for whom they
render sarvices, but who describe the rdaionship as
temporary

on-cal workers 17  individudswho work for one employer, but only when

cdled, such as subdtitute teachers, some nurses

85.9
We may now see, as noted before, that the category of Aemployeell in the United Statesindudes both
individuals who have worked a stable jobs for many years, and individuals who do not know whether

they will work tomorrow. ™

¥The management and economic literature now recognizes that for many employers, the
practica choice is between hiring a Atemporary worker! employed by an outside contractor, or hiring a
Atemporary workerl carried as one=s own employee. See, eg., Josgph M. Milner & Edied J. Pinker,
Optima Staffing Strategies: Use of Temporary Workers, Contract Workers, and Internd Pools of
Contingent Labor, W.E. Smon School of Business Working Paper CIS 97-7, Universty of Rochedter,
December 1997 (modeling choice).
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1.1.1 Basic legal elements of the employment relationship. An American dassed asan

employee normdly holds asuite of legd rights that do not apply to the self-employed. Theserightsare
summarized in thissection.?® 1t is conventional in U.S. discussions of this type to observe that the
precise definition of employee varies from Satute to datute, so thet it is possble to be an employee
covered by one statute and not covered by another.* It isthe opinion of the current writer thet this
point has been wildly oversated. Asthis sudy will show, most individuas who are dassed as
employeesfor any labor Satute, or tax Satute for that maiter, are employeesfor dl of them. Infact,itis
amog impossble to identify any sgnificant dass of individuas who are employees for one purpose and
not another, and the Dunlop Commisson surely did not identify any. At any rate, this basdine picture is
of theindividuds who are employees for dl rdevant legd purposes. Such employees are protected by
the following Setutes.

Nationd Labor Rdaions Act (NLRA or Wagner Act) of 1935: protects, againgt employer retdiation,

the right to join aunion or engage in other concerted activity.

2N fuller trestment is Anthony P. Carnevae et d, Contingent Workers and Employment Law,
in Barker and Christensen, supran.18, a 281-305.

“ISeg, eg., Commission on the Future of Worker-Management Relations (ADunlop
Commissiorf)), Report and Recommendations 37 (December 1994)(Aregulatory morass)).
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Fair Labor Standards Act (FLSA) of 1938: crestes machinery for federad minimum wages and requires

one-and-a-half times norma pay for overtime hours worked by Anonexemptl employees®

Equal Pay Act of 1963 prohibits gender-based differences in wages and benefits.

Civil Rights Act of 1964: Title VII of this comprehensve Satute prohibits employment discrimination on
the basis of race, color, sex, rdigion, or nationd origin, in hiring, firing, or other employment decisions.
It was subgtantialy amendedin 1972 and 1991, and reeches facidly neutral employment practices,
which have a disparate impact on protected groups, unless judtified by business necessity. It dso hes

been congrued to outlaw sexud harassment of femae or mae employees.

Age Discrimination in Employment Act of 1967 prohibits discrimination againg individuas over 40.
Occupationd Safety and Hedth Act (OSHA) of 1970 requires private sector employersto comply with

standards of the Department of Labor and aso agenerd duty to provide a workplace Afreefrom

“There are many exemptions from the Far Labor Standards Act, found mostly in Section 13,
29 U.S.C. "213. In many ways, this section isthe single most reveding text in U.S. employment law.
It rolls on for pages, liging numerous employees who need not recaive overtime pay or even minimum
wage. The exemptions were each dearly drafted by lawyersfor the rdevant employers. No atempt
has been made to put the exemptions into uniform style, and no logic underlies them other than the
political srength of rdevant employer groups.

16



recognizable hazards that are causing or are likely to cause death or sarious physica harm. @

Federal Mine Safety and Hedlth Act (MSHA) of 1977 egtablishes and ogous obligations for mines,

Employee Retirement Income Security Act (ERISA) of 1974 does not require employersto offer
retirement or hedlth benefits, but does provide, for such benefits voluntarily offered by employers,
gandardsfor their adminigtration, and for the acquisition of legd enforcement rightsin employees.
Nondiscrimination rules require as agenerd matter that al employees be offered the kinds of benefits
provided for top management, though there are many exceptions to these rules. (These
nondiscrimination rules are practicaly the only reason that a highly- compensated employee might

srongly prefer employee status over independent contractor status, aswe shdl seein Parts 3 and 6).

Worker Adjusment and Retraining Notification Act of 1988 (WARN) requires large employersto give

60 days notice of pant dosngs or layoffs affecting more then fifty employees.

Americans with Disahilities Act (ADA) of 1990 requires reasonable accommodation of disabled

workers and prohibits discrimination.

Family and Medicd Leave Act (FMLA) of 1993 requires employers of more than fifty employessto
grant unpaid leave to employees who have given hirth to or adopted a child, or who themsdves, their
pouse, or children have developed serious medica condiitions requiring ongoing care.

17



In addition, eech of the fifty Sates normaly administers Unemployment Insurance programs and
Workers Compensation programs, insurance programs thaet compensate unemployed or injured
workers respectively. Coverage of these programs varies but is normdly restricted to employees.
States are d o permitted to exceed many federd labor sandards, and frequently require higher
minimum wages, or extend nondiscrimination provisons, for example to parents, or on the bags of

xud orientation.

This package may not be remarkable by international andards. For example, conspicuoudy
absent are any requirements that employment termination be fair or reasonable or for cause, or that
retirement income, hedlth insurance, paid vacations, or saverance pay be provided by the employer.
Nevertheless, it might till gopear that the package would be a vauable one to lowpaid individuas who
are excduded from it if they are working asindependent contractors (individuas who will be congdered

more fully in Part 3).

Specificdly, if alow-paid worker isexduded from minimum wage, maximum hours,
antidiscrimination, unemployment insurance, and workers compensation protection, an observer might
be tempted to conclude that such excluson served only the interest of the employer. It istrue that there
is no advantage to low-income workersin being excluded from the above programs, except in cases
where such exdusion iswhat enables them to work in the firgt place, thet is, where they would not be
hired a dl if the employer had to pay overtime pay and the insurance premiums for compensation or

18



unemployment insurance programs.

However, it must be noted that al these programs have serious weeknesses that make them of
limited utility to loa-income workers. In other words, for lowincome workers, in some cases, a
possible firg-best sate would be akind of effective labor sandards enforcement that does not exist in
the US and will not exig in the foreseegble future (and that sate would be firg-best only if it did not
result in the abalition of that worker=sjob). When the red-world choice is between ineffective labor
dandards programs that might discourage some job creation but will help the worker little, or work
without labor standards, a least some rationa workers under this congtrained choice might rationaly

seect work without labor standards, either as an independent contractor or illegdly.

1.1.2. Inadequacies of current labor standards regulation for low-incomeindividuals.
Thislarge topic lacks comprehensive academic trestment, but asignificant quantity of recent writing
suggests that the lowest-income workers derive little current benefit from labor standards programs. 2
Resources gppropriated to enforce exigting labor andards are S0 inadequate as to amount to effective
repedl of the satutes. The enforcement resources of the Wage and Hour Division (WHD) of the
Department of Labor are andler today than twenty years ago. Dedlining enforcement rates contribute

directly to wage inequality. The Wage and Hour Divison has no athority to order anyone to do

“This paragraph summarizes Howard Wid, Minimum-Wage Enforcement and the Low-Wage
Labor Market, prepared for conference on Raisng the FHoor: Some Strategies for Upgrading Low-
Wage Labor Markets, MIT Task Force on Recongructing Americas Labor Market Indtitutions, April

16, 1999. Paper avalable at their URL: hitp://mitd oan.mit.edu/iwer
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anything. At mogt it can sue an employer in court to recover back wages and civil fines. Successful
prasecution of such suits normaly requires testimony in open court from affected workers. Low-wage
workers are unlikdly to report violations, be willing to tetify, or let their identities as complainants be
known to employers. While violaionsin theory might be provable by auditing the employer=s records,
thereis no effective pendty for fasfying records and little incantive, for an employer that chooses not to
comply with the Fair Labor Standards Act, to keep accurate records. Asaresult, most cases are
setled after atdephone cdl for quite abit less than the employer owes. (In ateephone interview with a
Department of Labor officid, this author used the phrase Alabor sandards enforcement and was

informed that they dort call it that--they spesk of Acompliancet).

Tdephoneinterviews conducted by this author with Department of Labor personnd reveded a
deep cynicism about enforcing labor gandards. As mentioned, the legidation is riddled with exemptions
enacted by Congress at the behest of particular industries® Department staff stated that any planned,
wdl- publicized campaign to remedy employment violaionsin a particular industry will engender
successful legidation to exempt that industry.  Two recent examples were mentioned to me more than
once. After some wdl-publicized accidents involving teenagers driving pizza ddivery vans, the WHD
began awdl-publicized campaign to enforce Sandards that prevented minors under age 18 from driving

trucks and automohiles a work. Congress responded by amending the FLSA to permit 16- and 17-

2Fair Labor Standards Act "13, 29 U.S.C. "213.
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year olds to drive as part of the job.?> Congress also has provided thet computer programmers and
software engineers do not have to be paid overtime.® The paliticd ability of employer groupsto
maintain legd Aemployeel status for their workers, and nevertheess exempt them from employment
regulation, is an importart dternative to redassifying those workers as Asdlf-employed.f The entire

metter of inadequate enforcement of labor standards has received little public attention.

1.2 Disguised employment relations? The Internationd Labour Office specificaly requested
adiscussion of Adisguised employment rdationsé Thisterm is not generaly used in the United States.
If this meansindividuas carried on the books as independent contractors but legaly capable of
reclassfication as employees, their legd prolems will be deferred to Part 3 of thissudy. If the phrase
means employment of individuas who are paid in cash and not carried on firm records or reported to
the taxing authorities, thiskind of employmert, largdly limited to diens not legdly permitted to work, will

be discussed in Part 5.3, If the phrase means employees who cannot determine the identity of their

%S nee then, the 16-year olds have again been forbidden from driving for their job, but 17-yeer
oldssill can. P.L. 105-334 (1998).

%p|_, 101-583 (1990), 29 U.S.C. "213 (17). Uncompensated overtime work can thus be

required of individuas without a college degree, without any regular employment or guaranteed salary,
and making as little as $150 per week. See 29 CFR "541.3(8)(4).
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employer, this does not gppear to be an important problem in the United States. Employees know who
reports thelr income to the Internd Revenue Sarvice on Form W-2. Some problems may arise when

more than one entity is potentialy an employer, and we now turn to these in Part 2.

1. ATriangular Relationshipsf

2.1 Definitions and taxonomy The ILO-sterm Atriangular rdaionshipl is not in generd usein

the United States. For purposes of this report, it will be used to refer to dl employment relationshipsin
which the individuals rendering sarvices are legally Aemployees! of one entity, that provides sarvices
under contract to another. All of these arelegdly relations of Aemployment.d Theindividuds are
Aemployeed) of some employer. They retain dl the rights and legal protections discussed in the previous
section. They have no serious danger of having no employer a dl, and thus lacking legd recourse for
compensation for their labor or injuries. Sometimes the entity thet istheir legd Aemployer@ may not be
the employeesfirgt choice, for example where another entity is more extensvely capitalized, or more
susceptible to union pressure. Still, dl the individuas discussad in this section are employees of some

employer, and can in theory enforce rights to unionize or to labor Sandards, againgt that entity.
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This rubric indudes an enormous variety of working reaionshipsin the United States: some
long-established, some new and growing; some fair by any standard thet is prepared to recognize
employment asfair, and some exploitative. No useful purposeis served in the U.S. context in lumping
them dl together, aswe shdl see. They are lumped together here to conform to the sandardized format

of this report, but will then be consdered individualy.

Some important Atriangular relationships frequently encountered in the U.S. and discussed

more fully bdow are

a. subcontracting in the construction industry. An Owner of property, wishing to construct a

building, retains a Generd Contractor with few employees of itsown. The Generd Contractor then
subcontracts work to specidty subcontractors: demoalition, Structurd sted, eectrica, carpentry,
plumbing, and other firms--that directly employ the individualsworking onthe ste. These rdaionships

are long-established and present no pressing regulatory issues.

b. employees of temporary help agencies. There has been agreat ded of atention to the growing

(but il smadl) number of employees who arelegdly employees of atemporary help or temporary
sarvice agency, that then refers them to work on the premises of another employer. Bes-known are

dericd employees, but manufacturing, security, trangportation, technicd, professond, and even
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managerid employees are d0 provided on this bass

c. employeeleasing or professional employee organizations These employ the entire permanent
workforce working at another entity. That entity then no longer has any statutory Aemployees The
employee leasing firm or professond employee organization (PEO) then handles payroll services, tax
withholding and other record keeping, hiring and firing. In essence, onefirm outsourcesiits personnd
sarvicesto another. The difference between these employers and the temporary help agenciesisthat the
temporary help agency typicaly dispaiches an individud to many employers over the course of ayear,
while the employee leasing firm takes over the personnd services for amore stable workforce.  There
has been little academic or legd atention to employee leasing firms (in contrast to temporary help

agencies), and they are known largdy by sdlf-description.

d. subcontractor to replace or supplement incumbent employees. It is common for an employer,
with a directly- hired workforce, dso to contract with subcontractors to provide additionad employees.
Thereis essentidly no data avallable on these arrangements. They may not beincluded in datisticson
temporary hdp employees, for example if the employees dorit perform business sarvices and the
contractors dorrt identify themsaves in business surveys asin theAhelp supply sarvicesindustin/. This
may well be the caseiif the contractor is supplying manufacturing or maintenance employees. They are

not employee leasing arrangements since the dient firm continues to employ some employees of its own.
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To repedt, the relationships discussad in this section share the characterigtic that the individua
rendering sarvices is normaly an employee of somebody, just not of the ultimate recipient of her

savices. Some other working reationshipsin the U.S. present amore complicated mix in which the
individua rendering sarvices through an intermediary may hersdf be sdf-employed, or wrongfully
dassfied as df-employed. Examplesindude janitoria services, restaurant waiters, grocery sore
ddiverymen, farm labor, and high+end managers and consultants. Discusson of these indudtriesis best

deferred to Part 6, the discussion of specific case sudies.

2.2 Condruction Industry

The congtruction industry has long been characterized by Acontingent@ employment in which
employess, while remaining within the same industry, performing the same kinds of tasks, may work for
many different employers, and aso experience periods between jobs. 1t has evolved important
inditutions for coping with these patterns, including strong unions; uniortadministered benefits, hiring
hdls training, and sandard setting; financid respongbility among fragmented employers, and particular
bargaining and contractud inditutions. Academic interest in the indudtry, once strong, haswaned in
recent decades. Thisis perhgps ashame, as there has been little recent dose atention to the indtitutions
developed to deal with contingent congtruction work, and their potentia adaptation to more recent

forms of contingent work.
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As compared with other triangular relations, congruction industry employment in the U.S. has
two didinctive features. Firg, it hasinditutions for the provison of retirement and hedlth benefits and
the reduction of economic risk to employees. Second, for purposes of labor laws, contracting

employers are nevertheess regarded as legdly independent, to a unique degree.

The congtruction industry conssts dmogt entirdy of smdl establishments. About 70% of
congtruction establishments in the Census of Congtruction Industries (most recently conducted in 1992)
have no payrall (1.35 million establishments). These are normally independent contractors and will
return in Parts 3 and 6.2 of thisreport.  Of the 634,030 establishments with payrolls, 82% (519,252
establishments) have fewer than 10 employees. Thelargest condiruction companies, with 500 or more

employees, employ only about 6% of the industrys payroll employees.

Congruction employees who are represented by alabor union arelikely to have hedth
insurance, paid vacation, and a penson; congruction employees who are not represented by a union
normélly do not.* Essentidly dl the pension plans cover multiple employers and by law arejointly
adminigtered by the union and management. Each employer for whom the employee works pays a

bargained amount per hour of work into the plan. Under such arrangements, work thet is redly quite

*"Hedth insurance: 87.1% of union members have it, 80.8% through an employer- or union
provided plan. Of nonunion congtruction workers, only 41.4% get hedth insurance through work, while
another 20.2% ether provide their own insurance or are covered by another family members.

Pendons 67% of union congruction workers have; only 22% of nonunion congtruction workers. The
source for these, and the figures in the preceding paragraph, is The Center to Protect Workers Rights,
The Congruction Chart Book (2d Ed. April 1998), charts 3, 26, and 27.
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contingent-- it will not lagt long & any individud employer--is not usudly thought of as contingent work,
snce the employee has hedth insurance and retirement savings. It is possble that some day smilar
arrangements may become available for other employees who render servicesto multiple employers,
dthough the legd and practica barriersto union organizing in some of these indudiries are savere, aswe
will ssein the next section on temporary employees. Indeed, even in the condruction indugtry, the
future of employee bendfits through multiemployer bargaining is by no means secure. Only 24 percent
of congruction workers are unionized. The percentage of congtruction workerswho report that they
are unincorporated sdlf-employed individuals without payrall is growing rgpidly, now comprising dmost
20 percent of construction workers, up by over athird in the last quarter-century.”® The Dunlop
Commission heard sharply divergent testimony as to whether these phenomena represented preferences
of congruction workers or of employers; it did not resolve theissue and cdlled for further research into
the dedine of collective bargaining and possible changesin labor law.?® Obvioudy these métters cannot

be comprehengively explored in this Report.

2|d. Charts 14 and 21.

#Commission on the Future of Worker-Management Relations, Fact Finding Report 97-98
(May 1994).
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A second unusud aspect of triangular rdaions in the condruction indudtry is the somewhat
atificdd assumption of the complete legd independence of each employer working on the same job site.
A generd contractor and the specidty subcontractors (who are likelier to be the legd employers) are
al treated, for purposes of the National Labor Relations Act, as separate employers. Unions
representing employees a one or more subcontractors cannot strike to force a nonunion contractor a

the same condruction site to hire union labor or contribute to union insurance or pension funds. This

0

would violate legal prohibitions on secondary boycotts® 1n some other industries, employersworking

together on a common enterprise are sometimes described, for purposes of the Nationa Labor
Redations Act, asAdliesd,** or subcontractors performing Arelated workd, thet is, Acontributing to
norma operations) at another enterprise,® or joint employers®  Such designations increase the

susoeptibility of the second employer to union pressure in complicated ways® However, these terms

ONationa Labor Relations Act *8(b)(4), 29 U.S.C. "158(b)(4); Nationa Labor Reations
Board v. Denver Building and Congtruction Trades Council, 341 U.S. 675 (1951).

$NLRB v. Business Machine and Office Appliance Mechanics, 228 F.2d 553 (2d Cir. 1955),
cert. denied 351 U.S. 962 (1956). Congress gpproved theAdlyl doctrine in Conference Report,
L abor Management Reporting and Disclosure Act of 1959, H.Rep. 1147, 86" Cong., 1% Sess. (1959)
a 38.

2| ocd 761, Internationa Union of Electrical etc. Workersv. NLRB(Generd Electric Co.),
366 U.S. 667 (1961).

*Clients of temporary help agendies are Ajoint employersf with the agency of the individuds
referred, aswill be discussed in Part 2.2.

#The taxonomies of triangular rdationships developed under the American law of secondary
boycotts are unusudly refined, but are not used in other legd contexts. They are used to answer the
question of whether an employer who is not the immediate lega employer of particular employees may
nevertheless be subjected to strikes or dowdowns to influence its labor policies normaly, to get it to
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are not used in labor law decisions concerning the construction industry. Curioudy, perhaps, some
state courts, gpplying their workers compensation satutes, are more flexible about tresting the multiple
employers on a condruction Ste as one, particularly when this takes away tort damages from an injured

employee and relegates him or her to the less generous workers: compensation system.®

recognize aunion or pressure its contractors to do so. If that employer (the uniorts preferred target of
pressure) is commonly owned and administered with the immediate (Aprimanyf) legd employer, or is
performing work that but for a strike would have been performed at the primary, then it may be an
Adllyi of thet primary employer. In such acasg, it Sandsin the shoes of the primary and may be
subjected to any lawful economic pressure to which the primary might be subjected.

Other employers who are not dlies sometimes do Arelated work §  Examplesindude suppliers,
trangporters of finished products, and subcontractors performing work thet is closeto thet of striking
employess, if not their precise work. Such employers may be struck or picketed when they work at the
premises of astruck employer, but may not be followed back to their own premises and struck on dl
their work.

The complexities of andysisin this area often defy beief. Thisis becauseAthe satute lacks any
coherent theory asto why some neutrd [employers] are protected and others are not, and the courts
have added little intdligible rationde.l Clyde W. Summers, Harry H. Wellington, and Alan Hyde,
Cases and Materids on Labor Law 503 (2d Ed 1982). Nobody seems to advocate adaptation of this
taxonomy to ded with other problems of workersin triangular rdationships. It would presumably apply
necessaily if, say, anaiond union began an organizationd campaign, among clerica workers
digpatched by temporary help agencies, by encouraging drikes agang the temporary help agency a any
location where it worked, or involving dl workers at the dient firm. It would be difficult to predict the
eventud legd resolution of this hypotheticd.

®Markwell & Hartz, Inc. v. NLRB, 387 F.2d 79 (5" Cir. 1967), cert. denied 391 U.S. 914
(1968).

%See, 9., Nowicki v. Cannon Stedl Erection Co., 711 N.E.2d 536 (Ind.App.1999)(carpenter
employed by generd contractor, injured by crane operator employed by a subcontractor, held, crane
operator wasAdua employedlof subcontractor and generd contractor, So carpenter-sinjury was by a
fdlow employee and exdusvey within the jurisdiction of workers compensation).
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2.3 Employees directly employed by temporary help agencies

2.3.1 Introduction There has been an enormous amount of academic and journdigtic interest in

recent years over the class of employees who are employed directly by temporary help agencies and
then referred to jobs @ the premises of other employers. Although not large numericdlyBat mogt, two

or three percent of USworkers-- this class gppears to be growing rgpidly. There are serious
defidendes in the data avallable on this group and much reseerch ongoing. Much more will be known,

even ayear dter this Report, than isknown today. Ve little litigation hasinvolved them.

2.3.1 Sze and characteristics of temporary employees The term Atemporary employes,(
though frequently usad, has no legd ggnificance. Any employee who is employed a-will, thet is, the
mgority of American employees, may be seen asAtemporanyll in the sense that his or her position might
be diminated, or employment terminated, unilaterdly by the employer without notice or legd lidhility.
Thetermisused in data collection but is often defined differently by different researchers. For purposes
of this section, this Report will useAtemporary employeed to refer only to individuas who are legally
employees of atemporary help agency, dispatched to work at the premises of other employers. (Some

researchers call these temporary help services (THS) employees, and use Atemporary employeell to
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comprise abroader group, including individuas hired directly by an employer, carried as employees of
that employer, but whose jobs will neverthdess end soon. As noted, inclusion of this group leadsto
difficult problems didinguishing them from ordinary employees who are employed a-will, and
researchers mugt typically dassfy employees on the bags of ther subjective assessment of ther

anticipated longevity).*’

37A careful reworking of data from the February 1995 Supplement to the CPS on Contingent
and Alternaive Work Arrangements congtructs a category of Adirect- hire temporariesiiAif they indicated
that their job istemporary or that they can not Say in their job aslong as they wish for any of the
fallowing reasons. they are working only until a specific project is completed, they are temporarily
replacing another worker, they were hired for afixed period of time, their job is seasond, or they
expect to work for less than ayear because their job istemporary.f Using this definition, the authors
classify 2.8 percent of the workforce asAdirect- hire temporaries. By contrast, only 1.0 percent of
individuals responding to the CPS describe themsdlves as Aagency temporaries @ though thisfigureis
probably undersated, seeinfran.38. Susan N. Houseman & Anne E. Polivka, The Implications of
Fexible Saffing Arrangements for Job Stability, Upjohn Inditute Staff Working Paper No. 99-056,
revised May 1999 (http:/AMww.upjohninst.org/publicationsiwp/99-56.pdf) Table 1; Houseman, supra
n.18, at 8-9.
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There are two principa sources of datistica information about such temporary employees
(employed by temporary help agencies) published by the Bureau of Labor Statigtics, and they do not
agree.  The Current Employment Statigtics (CES) series surveys business establishments, asking them
to report their number of employees. It has a dassification for theAhelp supply sarvicesindustryl. The
Current Population Survey (CPS) surveys households, and asks workers about their industry of
employment. The business survey consgtently shows twice as many temporary workers asthe
household survey. There are at least two reasons conventiondly given for this. Frg, some individuas
work a different timesfor different agencies and may be counted twice or more in the business survey.
Sacond, a least someindividudstdl the household survey that they are working in theindustry where
they are currently working, as opposed to working in the temporary help industry.® One may question
whether aither explanaion fully explainswhy the number of employees reported by the business survey
asworking inAhelp supply services! quintupled from 1982 (the first year for which data are available) to
1997 (0.5 percent of the labor force to 2.3 percent), while the number of individuas who reported
themselves this way changed during the same period only from 0.5 to 0.8 percent of employed

workers.® Researchers normally assume that the CES business survey oversates temporary

| n the February 1995 CPS Supplement, individuas identified as working for atemporary
help agency or for acompany that contracts out their services were then asked if the employer listed for
them in the basic CPS was the temporary hep agency/contract company or the business for whom they
were doing the work. In February 1995, 57 percent of agency temporaries and 17 percent of contract
company workers had incorrectly given the dient firm as their enployer.i Houseman & Polivka, supra
n.37,a 11-12.

*®Houseman, supran.18, a 10-11.
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employment and the CPS household survey understatesit© Still, it appears thet, A[d]espite media
attention surrounding agency temporaries, it isinteresting to note thet on-cal, direct-hire temporary,
contract company, and independent contractor employment are dl quantitetively asimportant or more
important than temporary help agency employment@** For example, it is frequently asserted that the
large temporary help agency Manpower has become the largest employer in the United States, larger
than Generd Motors. While Manpower does indeed file the largest number of W-2 forms (reports of
employee income), 0 many of them are for individuds working part-time that Mapower isfar from the

largest purchaser of Iabor time, indeed purchases less than a quarter of the labor time that Genera

“OBlank, supran.11; Anne E. Polivka, Contingent and Alternative Work Arrangements,
Defined, 119 Monthly Labor Review No. 10 a 3-9 (1996). However, thereis an argument thet even
the CES business survey understates temporary hep employment. A[l]t islikely that many more
individuas experience a spd| of temporary employment during the year than are captured in BLS
establishment and household surveys, which measure temporary agency employment a apoint in time
Susan N. Houseman, Temporary, Part-Time, and Contract Employment in the United States: A Report
on the W.E. Upjohn Indtitute's Employer Survey on Hexible Saffing Policies vi (June 1997
revison)(http:/mww.upjohningt.org/ptimerpt.pdf).

“"Houseman & Polivka, supran.37, a 4.
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Motors purchases*?

2l ewisM. Segd & Danid G. Sullivan, The Growth of Temporary Services Work, 11 Journd
of Economic Perspectives 117-136 (#2, Spring 1997).
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2.3.2. What are the characteristics of temporary help jobs? There are no datatracing the

work careers of temporary help employees. Critics of the ingtitution suppose workers trgpped forever
in dead-end jobs, poorly compensated, lacking benefits, and without any possibility of moving into
regular employment. Defenders imagine temporary help workers who are being given Atry-outsi for
permanent employment, frequently moveinto norma employment a the client employer, or otherwise
tallor their time in the workforce to their persond or family needs. Both patternsexidt. It isimpossible

to form ardiable estimaie of their frequency. *®

One study exploits the longitudina component of the CPSto try to track workers, who werein
al kinds of flexible or dternative work relations at the time of the February 1995 Supplement, in the
regular CPS surveys of March 1995 and February 1996. Agency temporaries were much lesslikely to
be employed, lesslikely to be in the workforce, and more likely to switch employers, than regular full-
time employees. However, their experiences were not too different from direct- hire terrporaries or on
cal workers (each adirect employee of asingle employer)--showing once again that aAtriangular @

relationship is not necessarily agood proxy for contingent work.*  In both cases, the data are not easy

“The fact that seventy percent of agency temporaries told the 1997 specia CPS survey thet
they would prefer ajob thet is permanent or would last for more than one year, see Houseman, supra
Nn.18, a 15, does not tell us how many are likely to get their wish. One leading temporary help firm hes
agreed to open itsrecords to a team of academic researchers studying the careers of temporary
employees. Thiswill be an important study, when completed. Laurie Bass, David Finegold, Alec R.
Levenson, Ann Mgchrzek, & Mark Van Buren, The Temporary Staffing Industry and the Career
Progpects of Lower Skilled Workers, Russdll Sage Foundation/Rockefdler Foundation program on the
Future of Work.

“Housaman & Polivka, supran.37, Tables 3 and 4. The differences are not atributable to
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to interpret and may partly reflect individua choices by, or characterigtics of, the workers sudied.
Smilarly, as mentioned, there is some evidence that people losing a permanent job often passthrough a

temporary job (either with atemporary help agency or directly employed) on their way to ancther more

permanent job.*”

voluntary quits by the workers.

“Farber, supran.12.
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Cetanly THS jobs are less remunerative then full-time jobs. THS workers work about seven
hours less per week than the average worker but make 28% lessmoney. They are mogt unlikely to
recave any hedlth insurance or pension benefits* In the 1997 specid survey, 7.3 percent of agency
temporaries earned a or near the minimum wage, over twice the rate of regular full-time employees
earning such low wages. The differences do not disgppear even if one controls for age, education,
industry, and Smilar characteristics. However, it is possible that other characterigtics of temporary

workers, not captured in the Satistics, may influence their low earnings, such aslow actua work

experience or poor work habits or sodd kills. 47

“Blank, supran.11, a 276; Houseman, supran.18, a 23.

“"Houseman, supran.18, at 21.
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2.3.3 What are the characteristics of temporary help workers? Workers employed by

temporary help agencies are somewha more diverse than the stereotype, but neverthdess are
disproportionately femae and young. Forty per cent are men, though thisisless than the 56.3% menin
the full-time workforce. The average age of THS workersis 35.6 (two years less than the average
worker). The THS workforce is 24.6% African- American (the full-time Iabor force is 11.9% African
Amgican). Although defenders of THS employment often cite its suppased compatibility with parenta
respongibilities, THS workers have exactly the same number of children asfull-timeworkers.
Despite media attention to THS workers who work in managerid and professond positions, this
category has declined in recent years (from 24.3% of THS employment in 1985 to 16.7% in 1995).
The most rapid growth of THS employment has been among blue- collar workers, high school

graduates, and males®

2.3.4 Why do employers use temporary help jobs? Some information about career paths of

temporary employees might be inferred from data on why employers hire g&ff from temporary help

agencies (particularly as opposad to creating in-house temporary postions). For example, we might

“Blank, supran.11, a 266-67 (1995 and 1996 CPS); Segd & Sullivan, supran.42, at 120
(1993 CPS).

“Blank, supran. 11, a 274 (Table 8.3)(1995 and 1996 CPS). Compare Susan Diesenhouse,
In a Shaky Economy, Even Professonds Are>Temps, New York Times, May 16, 1993, at F5.
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learn whether employers view hiring atemp as atryout for a permanent job.

Thereislittle data. on why employers use temporary employees™  In July and August of 1996,
the W.E.Upjohn Ingtitute for Employment Research surveyed 550 employers nationwide. 46 percent of
establishments surveyed used workers from temporary help agencies. (38 percent hired employeeson
ashort-term bad's, 72 percent used part-time workers; 27 percent used on-call workers, and 44
percent used independent contract workers). FHrms reported using workers from temporary agencies
tofill in during unexpected needs, such asincreases in business (52.2%) or unavailability of aregular
employee (47%). Many fewer reported resorting to such arrangements to try out employees for

permanent employment (21.3%), or to save on wage and benefit costs (11.5%).

In some respects, THS workersin triangular rdaionships were little different from short-term or
on-cal employees employed directly by firms. (The Upjohn report uses the term Aflexible workerdl to
cover both these generd dassifications). While the hourly wage paid to temporary help employeesis

comparable to that paid regular workersin smilar postions, THS employees, like in-house short-term

M anagement surveys are reviewed in Houseman, supran.18, a 27-37. The American
Management Association is analyzing deta from a recent survey, asthis Report isbeing prepared. Eric
Rolfe Greenberg, Director of Management Studies, American Management Association, 212-903-
8052. Another source of data are the Industry Wage Surveysthat the Bureau of Labor Statigtics
conducts periodicdly for different indudtries. The temporary help servicesindudtry was lagt surveyed in
September 1987. Andysesinclude U.S. Department of Labor, Bureau of Labor Statidtics, Industry
Wage Survey: Temporary Help Supply, Bulletin 2313 (September 1988); Harry B. Williams, What
Temporary Workers Earn: Findings from New BLS Survey, Monthly Labor Review (March 1989) at
3-6, and Katherine G. Abraham & Susan K. Taylor, Firms: Use of Outside Contractors. Theory and
Evidence, 14 Journd of Labor Economics 394424 (1996).
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hires, do not receive benefitssuch as paid vacations and holidays, paid Sick leave, pensions, or hedth
insurance, and thus are chegper to the business. For each benfit, though, the THS employees were

worse-off than thein-house short-term hires.

[Table 1 =Housemarts Table 13 goes here]

The gap in benefits between flexible and regular employees Aoccurs not because flexible
workers are concentrated in firms providing few benefits, but rather because firms distinguish between
flexible workers and regular, full-time workersin determining benefits digibility.0 In fact, the more
generous the bendfits for regular employees, the likdier the firm isto use flexible employees of al types
Thisrdaionship was datigicdly highly sgnificant, suggesting thet antidiscrimination rules on employee
benefits might lead firmsto use THS employees, and that reguiring firmsto treet temporary employees
like regular employees might lower benefits for the latter group. About 43 percent of busnesses usng
temporary-help or short-term work report Aoccasiondly or Aoften moving such anindividud into a
regular pogition, and thisfigure too is the same for THS employeesin triangular rdaions, and the

employees of the company who are hired on a short-term basis™

2.3.5 Why do employees take temporary jobs? Thereis goparently no survey data available

*"Houseman, supran.40. The cuoted sentence gppears & viii.
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on thisquestion. In generd, use of temporary employeesiis predicted better by firm demand variables

than by labor supply variables.>? Focused ethnographies present amixed picture>

*2|_onnie Golden & Eileen Applebaum, What was driving the 1982-88 boom in temporary
employment? Preferences of workers or decisions and power of employers, 51 American Journd of
Economics and Sociology 473-494 (1992).

*3pgychologica studies of temporary employees are reviewed in Kathy M. Beard & Jeffrey R.
Edwards, Employees & Risk: Contingent Work and the Psychologica Experience of Contingent
Workes, 2 Trendsin Organizationa Behavior 109-126 (1995). Temporary workers describe their
experiencesin Kevin Henson, Just atemp: the disenfranchised worker (Philadephiac Temple Universty
Press, 1995); Roger E. Parker, FHlesh peddlers and warm bodies: The temporary help industry and its
workers (New Brunswick, NJ: Rutgers University Press, 1994); Jackie Krasas Rogers, Just atemp:
Experience and dructure of dienation in temporary dericd employment, 22 Work and Occupations
137 (#2, May1995).
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2.3.5.1 Case study: happy temps  Vicki Smith interviewed workers and managers a a high

technology firm thet she calls CompTech. Permanent employees had generous benefit packages, while
temporary workers were nomindly employees of atemporary help agency with offices on CompTedts
premises, were paid dightly above minimum wage; and recaived no benefits from thefirm. They had to
leave after 18 months of employment but were often rehired after a mandatory three month leave.
Indeed, the average temporary worker had been at the firm for 27 months, which isamost exactly the
mediian tenure for American service workers generaly!™> For most, even atemporary job with agood
company like CompTech was better than their previousjobs. Nearly al (94%) sought permanent
positions with CompTech and bdieved with some judtification that a temporary position was the only

path to that god.>

>*As noted supra n.15, the median American employed in the service sector has been a his or
her current job 2.4 years.

*Vicki Smith, The Fractured World of the Temporary Worker: Power, Participation, and
Fragmentation in the Contemporary Workplace, 45 Socid Problems 411-430 (November 1998).
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2.3.5.2 Case study: a local economy of unhappy temps  Jean McAlliger interviewed
nineteen experienced employees of temporary agendies who atended a five-day school run by a
community organization in Greerville, South Carolina. Each of the participants was the sole, primary, or
ggnificant income earner for a household, and most were employed in unskilled jobs such as deaning,
or packing or moving boxes. All these individuas would prefer more regular employment but have been
unable to find any employment except with temporary help agencies. In fact, dl employers approached
by these job- seekersrefer them to temporary agendes. All these individuas experience subgantid
week-to-week variation in income and work schedules. None has hedth insurance. Many reported
being cheated of wages, exposad to unsafe work without rdlevant training, and sexud harassment. AAt
least two women in the study group are living with men who they want desperately to leave, one
because of her hushands crimind activity and the other because her husband beets her. Nether can

find work that pays enough to support hersdf and both fear what destitution might bring.8%

2.3.6 Legal status of temporary help employees  Asistrue with dl the employees discussed
astriangular employees, employees of temporary help agencies are normaly Aemployees of the agency
for dl labor and employment satutes. The agency will be lidble to pay promised wages and benefits
(though there will be few benefits); bargain with aunion, in the unlikely event that one succeedsin

organizing itsfar-flung employees, refer employees without discrimination; and obtan workers

% Jeen McAllister, Sisyphus a Work in the Warehouse: Temporary Employment in Greenville,
South Caroling, in Barker & Chrigtensen, supran.18, at 221-242. The quoted sentences are at 239.
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compensation and unemployment insurance (though few of its employees will ever qudify for

unemployment insurance).

The dient firm that contracts with the temporary help agency normally gets al the advantages,
and none of the disadvantages of employer gatus. The biggest legd advantage to being an employer
comes under Sate worker compensation law: the employer isimmune from tort suit by an injured
employee and liable only under the less generous workers: compensation system. Mogt datesthat have
considered the question have held that the dient firm is an Aemployer@ of some type for purposes of
workers compensation laws (though the precise terminology varies from state to tate).> But whilethe
dient firm benfits from this mgor advantage of being an Aemployer @ it normally acquires none of the
corresponding obligations®  There arejust afew exceptions. The interpretive regulations to the
Family and Medicd Leave Act, the newest federd employment satute, specificaly address temporary
employees. Whiletheleasing or temporary help agency isthe primary employer, the dient company
(cdled in the regulations theAsecondary employer) may be required to place the individud in the ssme

or comparable pogition upon her return from FMLA leave. Also, leased and temporary employees

*'Seg, eg., Thompson v. Grumman Aerospace Corp., 585 N.E.2d 355 (N.Y. 1991)(employee
of labor contractor referred to manufacturer was Aspeciad employesd of manufacturer and could not sue
itintort); Evansv. Webger, 832 P.2d 951 (Colo.App. 1991)(hedth attendant referred by temporary
help agency was dso employed by the woman receiving her sarvices under Aloaned servant @ doctrine
and therefore could not sue her in tort); Fox v. Contract Beverage Packers Inc., 398 N.E.2d 709
(Ind.App. 1980).

*The hitory of the acquisition of this privileged legal position is traced in George Gonos, The
Contest over AEmployer Status in the Postwar United States: The Case of Temporary Help Firms, 31
Law & Society Review 81 (1997).



count as employees of the client company for the purposes of determining coverage of the FMLA.
Thus, even if the number of regular workersis fewer than fifty, an employer will ill have to provide
FMLA benefitsto dl itsworkersif the number of temporary employees plus regular employees equds
fifty or more™® Temporary and leased employees aso count as regular employees for purposes of
retirement plans, employer-provided life insurance, and amilar fringe bendfits if they have provided their
sarvicesfor apaticular dient, who primarily controls their work, Aon a substantidly full -time basisfor at

least ayeard This provision does not apply to hedth insurance®

**The presumption of joint employer status for the temp agency and the dient company is 29
CFR "825.106(b); the Asecondary employer=sil obligation of job restorationisa 29 CFR "825.106(¢);
and the requirement of including employees of temporary agencies in the employers base of employees
isat 29 CFR "825.106 (d). Since the statutory definition of employee in the underlying legidation is
identicd to the Fair Labor Standards Act, query whether any of these regulaions might andogoudy be
adopted for that statute too.

®nterna Revenue Code "414(n), 26 U.S.C. "414(n). Thel nternd Revenue Savice hes
proposed, but then withdrawn, regulations defining Asubgtantidly full-time basis@ The court of appeds
refused to apply this section in Burrey v. Pacific Gas and Electric Co., 159 F.3d 188 (9" Cir. 1998),
invalving a group of employeeswho had worked continuoudy at thet utility for many years, assgned by
PG& E successvely to a series of temporary help agencies. The court held that they should first be
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evauated as employees of PG&E. Only if they were hdld not to be PG& E employees should ®414(n)
be applied.
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For purposes of other |abor and employment Satutes, however, the dlient firmis not the
Aemployer of temporary help employees and may therefore engage in conduct normaly forbidden to
employers. For example, the owner of abuilding could legdly terminate atemporary help contract for
janitors or other workers because of union activity by the janitors, athough such retdiation by their own
employer would violate the Nationd Labor Rdaions Act. If the janitors union attempted to prevent
thisaction by organizing adtrike or boycott of the dient-s business, this action would be anillega
secondary boycott under NLRA "8(b)(4)(B)."* Theresultswould be different in each case if the diient
firm and the temporary agency were found to be Ajoint employers@® However, it is often undesirable
for unionsto have two employers regarded as Ajoint employers(l because of Nationd Labor Relations
Board decisons holding that employees of joint employers may not be in the same bargaining unit with

employees solely of one of those erployers (unless both employers agree, which they never do).%®  If

®'Unless, of course, the building owner isfound to be Adlied with or Acontributing to normél
operations atfl the temporary help agency, neither of which seemslikdly. The union attempting to
organize employees of the subcontractor may, however, cdl for aconsumer boycott of the building
owner, S0 long asthe cdl involves only handbills and media advertisng, no pickets and no rikes.
Edward J. DeBartolo Corp. v. Horida Gulf Coagt Building & Congruction Trades Counail, 485 U.S.
568 (1988). The techniques opened up by this caseBthe most substantia victory for the union
movement in the Supreme Court in a generationBhave been effectively employed by unions organizing
janitors through media pressure on the companieswhose buildings are deaned.

%2See, eg., Holyoke Visting Nurses Assn. v. NLRB, 11 F.3d 302 (1* Cir. 1993), finding a
hospitd in violation of the NLRA in requesting that the temporary agency not refer to it a particular
nurse who hed engaged in union activities

®3Greenhoot Inc., 205 NLRB 250 (1973)(building owner and maintenance company asjoint
employers of janitors); Flatbush Manor Care Center, 313 NLRB 591 (1993)(agency temporaries not
to bein same unit as directly- hired employees); Brookdale Hospital Medica Center, 313 NLRB 592
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the dient firm is not an employer, it gpparently may request that the agency refer only younger
employees thisis not actionable discrimination. The dient cartt discriminate because it=s not an
employer. The employer (the agency) is¥t discriminating as an employer, sncethe dient=s
discrimination i imputed to it, and iSFt discriminating as an employment agency Snceit=snot referring
employeesto an Aemployer.i®*  There are meny anecdotal reports of dient firms requesting thet
temporary help agencies not refer Black or Latino/aemployees. While compliance with such arequest
by the agency would violate the Civil Rights Act, it is possible that the dient firms request would be

privileged, evenif it isan Aemployer,d since the request does not concern its own Aemployees.§%°

(1993)(same). The Board heard ord argument in December 1996 on three cases that might modify or
reverse these holdings, but has not issued its decisons as of the time of this report.

“Brownlee v. Lear Segler Management Services Corp., 15 F.3d 976 (10" Cir.), cert. denied
512 US 1237 (1994). Theclient in that case wasthe Royd Saudi Air Force, not astatutory

Aemployer @

®The Equa Employment Opportunity Commission takes the position thet such arequest by a
dient would beillegd. Enforcement Guidance: Application of EEO Lawsto Contingent Workers
Paced by Temporary Employment Agencies and Other Staffing Firms, EEOC Notice No. 915.002
(12/03/97), available a http:/Avww.eeoc.gov/docs/conting.txt .
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Findly, mos temporary workersfal entirdy outside the unemployment insurance programs
adminigered in each gate. These programs are limited to enrployess who have worked aminimum

number of weeks or earned minimum amounts within a base period, requirements that typicaly preclude

participation by temporary help workers.®

®Housaman, supran.18, at 43-44; Deborah Maranville, Changing Economy, Changing Lives:
Unemployment Insurance and the Contingent Workforce, 4 Boston University Public Interest Law
Journd 291 (1995); Nationd Employment Law Project, Mending the Unemployment Compensation
Safety Net for Contingent Workers (October 1997); Sachin S. Pandya, Retrofitting Unemployment
Insurance to Cover Temporary Workers, 17 Yde Law & Policy Review 907 (1999).
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2.3.9 Summary: policy for temporary workers? Current policy proposasindude: proposed
federd legidation extending the gpproach of the FMLA and requiring users of temporary help labor to
incdlude them in their workforce for purposes of labor regulatory statutes®” attempts to organize
temporary employessinto unions by geographical location and temporary status®® voluntary regulation
of the temporary agencies, for example by having voluntary agendies certify their compliance with
prindiples of fair conduct;* or having unions or employee groups run their own temporary agendies that

would negotiate farer temswith dients™

®Equity for Temporary Workers Act of 1999 (H.R. 2298) and Employee Retirement Income
Security Act Claification Act of 1999 (H.R. 2299), summarized in BNA Daily Labor Report, June 24,
1999. While employerswould till be permitted to exclude part-time workers from benefit plans (or
provide no benefits to anyone), they would haveto treat service rendered by employees of temporary
agenciesjud like service by their own employees. It isimpossible to estimate how many employees
now referred by temporary agencies would be trested as regular employees, and how many would no
longer be employed at dl, their work digtributed to others. Passage of the legidation is unlikdly;
versons have been introduced for many years.

*Dorothy Sue Cobble, Making Postindustrial Unionism Possible, in Restoring the Promise of
American Labor Law 314 (Sheldon Friedman et d. ed)(Ithaca: ILR Press 1994); Howard Wid, The
Emerging Organizationd Structure of Unioniam in Low-Wage Sarvices, 45 Rutgers Law Review 671
(1993).

®9Aaron Berngtein, A Leg Up for the Lowly Temp, Business Week, June 21, 1999, at 102.

"The San Jose AFL-CIO, in the heart of Caiforniaes Silicon Valley, has been aleader in
innovative approaches to organizing contingent labor, induding the formation of its own temporary hep
agency, together@work, discussed in Berngtein, supran.69. Seedso Frangoise Carré, Temporary and
Contracted Work: Policy 1ssues and Innovative Responses 26-27 (June 1,
1998)(http://mitd can.mit.edw/iwer)(other examples of union-operated temp sarvices); Eileen Sivergen
& Peter Gosdin, Intentiondly Impermanent Employment and the Paradox of Productivity, 26 Stetson
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2.4 Employees employed by employee leasing firms or professional employer organizations

Law Review 1, 36-52 (1996) for discusson of legd issues.
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24.1. These organizaions, though gill employing asmall percentage of the workforce, appear
to be growing. The difference between the PEO and the standard temporary agency isthat the PEO
employs an entire workforce long-term, under contract with the entity recaiving the services. (PEO=s
used to be known as Aemployee leasing firms; Aprofessional employer organizatiorfl is now the
industrys preferred term). The PEO is the Statutory employer and responsible for hiring, firing, payroll
sarvices, and compliance with employment regulation. 1n essence, afirm outsourcesits entire personnel
department. There is no data available on these firms.”™ Legdly, they are probably in the same shoes
asthemoretypica temporary help agency: the employer of the rdevant individuds, possbly jointly with
the dient.”? Bipartisan legidation is currently being drafted to darify the tax and regulatory trestment of

such firms.”

2.5 Employees of miscellaneous labor contractors There are many other arangementsin

"The February 1995 Supplement on Contingent and Alternative Work Arrangementsto the
Current Population Survey attempted to ask whether respondents were employed by an employee
leasing company, but respondents had difficulty understanding the question, and it was dropped from
the 1997 and 1999 surveys. Houseman, supran.18, a 3.

2A discussion of legd issuesthat is sympeathetic to the industry is H. Lane Dennard, J., and
Herbert R. Northrup, Leased Employment: Character, Numbers, and Labor Law Problems, 28
GeorgiaLaw Review 683-728 (1994).

*BNA Daily Labor Report, July 29, 1999, a A-2.
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which employees of employing entity E render sarvicesto dient firm C. Thereis no purpose for which

data on these arrangementsiis collected overal and probably no purpose in generdizing about them.

However, avery detailed sudy of such arrangementsin the petrochemica industry was made in
1991 under government contract. Itsfindings suggest that Smilar research for other indudtries might be
fruitful. After an exploson and firein apetrochemica complex in 1989 killed 23 workers,
Congressond pressure led the Occupationd Safety and Hedth Adminidration of the U.S. Department
of Labor to study the safety implications of the use of employees of independent contractorsin the
industry. Aswould be the case for any indudtry, rdliable datawas hard to obtain. Employer reports of
injuries do not indude employees of independent contractors. Surveys of plant managers, workers, and

firms were therefore conducted, and supplemented with nine in-depth studies of particular plants.

The results suggested that directly- hired employment had been shrinking in that industry, and
had been exactly been offsat by the rise of employment of independent contractors, who comprised
between one-third and one-hdf of the industry workforce a the time of the study. Injury and accident
rates were quite substantialy higher for contract workers. This appeared to reflect both their lack of
training and experience, and the nature of the tasks assigned to them, rather than any demographic
differences between contract and direct-hireemployees.  That is, differences diminished for contract
employees who were given sty training, dthough few were. Client firms never gave any safety training
to the employees of independent contractors. Such training was alegedly the responsibility of their own

employers, the independent contractors, but rarely occurred. Contract laborers weretwice aslikely as
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direct- hire employees to report working days over 12 hours or weeks over 60 hours. Contract
workers are younger than direct- hire employees, less educated, lower paid, less experienced, and three
times aslikely to be Hisparic.™ It isinteresting to speculate whether sSmilar results would be obtained in

surveys of other industries”™

"4 John Calhoun Wells, Thomas A. Kochan, & Micha Smith, Managing Workplace Safety and
Hedlth: The Case of Contract Labor in the U.S. Petrochemica Industry (Besumont, TX: John Gray
Inditute, Lamar Universty System)(July 1991). Thissiudy is extremdly difficult to locate. It was
published only by the small college that undertook it under contract and is not found in most university
libraries, mine located a copy at the School of Indudtrid and Labor Relationsa Corndl Universty. A
summary is James B. Rehitzer, Job Safety and Contract Workers in the Petrochemica Indudry, in
Barker & Chrigensen, supran.18, a 243-259.

"For smilarly high accident rates among employees of independent contractors in the mining
indugtry, see Denise M. Rousseau & Carolyn Libuser, Contingent Workersin High Risk Environments,
39 CdiforniaManagement Review 103, 108 (Winter 1997); L.L. Rethi & E.A. Barett, A Summary of
Injury Datafor Independent Contractor Employeesin the Mining Industry from 1983 through 1990,
Information Circular 9344, US Department of Interior, Bureauof Mines (1993).

The garment industry has long been structured so actud manufacturing occursin tiny, poorly-
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capitdized shops, working under contract to the nomina manufacturer, and prone to poor labor
conditions, heavy employment of undocumented immigrant workers, and sudden bankruptcies. Legd
problems representing such workers are discussed in Lora Jo Foo, The Vulnerable and Exploitable

Immigrant Workforce and the Need for Strengthening Worker Protective Legidation, 103 Yde Law
Journd 2179-2212 (#8, June 1994).
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. Sdf-employment

3.0 importance of the concept. The line between Aemployees! and theAsdf-employed@ has

enormous legd Sgnificancein the US asit setsthe boundary of dl the employment Satutesliged in

Section 1. This contrasts with such designations in the previous section as Atemporary employeed or

Acontract labord, that lack legd significance.

Thelegd category of the sf-employed dso includes farmers, ranchers, and owners of
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unincorporated businesses.”® In order to exdude these individuals, the subset of the Asdlf-employedd
who render sarvices for money are sometimes referred to asAindependent contractors.é This
refinement affects only data collection; the crucid legd didtinction is between the employed and the sdif-
employed. An independent contractor might jocularly be defined asjust a salf-employed individud

whom somebody might consder an employee

The overarching problem in this section is that it is dmost never dear Why adistinction isbeing

made between Aemployeesl and Aindependent contractorsl in any particular context. Asaresult, the

boundary lineis never dear and might just aswel be drawn differently.

3.1.1 incidence and modalities of self-employment. The principd satitics on the sdif-
employed come from the 1997 and 1995 CPS Supplements on Contingent and Alternative Work
Arrangements.”” Respondents who identified themselves as independent contractors, independent
conaultants, or free lance workers were dl classfied as independent contractors. This category

comprised 6.7% of the workforce in each of the surveys.

"®Owners of incorporated businesses are legally employees of those businesses.

"Cited supran.18. The CPS has collected data on the sdf-employed for many yeears, but the
specia supplements are the firgt atempt to distinguish independent contractors from other types of smal
business operators such as restauranteurs or shop owners.
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There are severd obvious problemsinvolved in relying on these salf-descriptions. Fird, evenif
individuas correctly understand their legdl satus, thislegd satusitsdf reflects policy or politica
judgments. Had these policy judgments been mede differently, one would have entirdy different
datistics on sdf-employment. For example, it is only snce the 1960 censusthat US individuds have
been asked whether they areAsdlf-employed@; before that they were asked whether they were Ainown
business 8" Second, aswe shall see further, many individuas who render services to customers are
described by their employers as self-employed independent contractors, even though the law would
regard them as employees, were theissue ever raised. Presumably, these people tell the CPS that they
are Hf-employed, and thisinflaies thet figure. Third, asgnificant number of respondents are quite
confused about their Satus (not without reason, aswe shdl see). About 12 percent of those who tell

the CPS that they are independent contractors dso tell the CPS that they are employees, not sdif -

®Marc Linder, Farewd to the Salf-Employed: Deconstructing a Socioeconomic and Legal
Solipssm 15 (New Y ork: Greenwood Press, 1992). Professor Linder subjeds the questionnaires used
by the CPS to withering critiquein thisbook at 7-34. Just one of Professor Linder=s observations will
haveto suffice. The CPSsinterviewersmanud Aexpresdy indructsthe interviewers that >[ pJeople who
sl Avon and Tupperware products...because they are not considered employees of those
companies..are df-employed: The dusve passve voice of the directive appears to suggest thet the
sdlers are not considered employees by those companies. By this substantive intervention the Bureau
of Labor Statistics and Bureau of the Census are, without judtification, helping to consolidate the public
relations gains secured by these companiesin thar efforts to evade payment of employment taxes for
their low paid workersfl Id. 20 (an omitted footnote indicates that this language entered the manud
between 1985 and 1989). For more on the campaign to dassfy direct sdlers as independent
contractors, see Nicole Woolsey Biggart, Charismatic Capitalism: Direct Sdling Organizationsin
America 31-41 (Chicago: University of Chicago Press 1989). A private survey in the mid-1970s
revesdled that nearly 16% of US households hed tried direct sdlling and 8% had a member who hed
conducted direct sdesin the previous year. 1d. 50.
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employed.” Thisisalega impossbility. While these problems compromise the utility of the CPS's
reports on the number of saf-employed, such compromised and confused self-descriptions are the only

avaldble daa

Contrary to much popular belief, the percentage of individuas in the workforce who describe

themsdlves as sdf-employed has been remarkably stable in the past two decades, and is currently a

about the low point for those two decades®  In the CPS Supplements, the largest groups of the sdif-

Houseman, supran.18, a 4 n.3.

8Before 1970, sdf-employment dedined rapidly. At the beginning of the century, perhaps a
quarter of the nonfarm workforce was sdf-employed, declining to 15% at the end of World Wer |,
10% in 1960. By 1970 the percentage had dropped below 7%. Sincethen, it has fluctuated between
6.5% and 8.8%. Robert L. Aronson, Self-Employment: A Labor Market Perspective 3 (Ithaca, NY:
ILR Press, 1991). Sdf-employment thus has contributed little or nothing to recent growth in jobsin the
U.S. Mailyn E. Mansr & Garnett Picot, Therole of sdf-employment in U.S. and Canadian job
growth, 122 Monthly Labor Review 10-25 (#4, April 1996). Thereis some evidence that rates of
sdf-employment respond to changesin the tax rate. Martin T. Robson & Colin Wren, Margind and
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employed included computer consultants, fredlance writers, insurance and red estate agents, and home
builders® The most common occupation for white women independent contractorsis red estate sdles;
for Africant American women, nuraing aide; for Higpanic women, house deeaner; for white or Hipanic

men, manager/administrator; and for African American men, truck driver #

Average Tax Rates and the Incentive for Sdf-Employment, 65 Southern Economic Journd 757-773
(#4, April 1999); David M. Blau, A Time-Saries Andyss of Sdf-Employment in the United States, 95
Journdl of Political Economy 445-467 (#3, 1987).

8 Cohany, supran.18, a 54.

8 Kdleberg, supran.18, Table6, at 14 (from CPS 1995 Supplement).
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Additiona data on sdf-employment by type of business may be obtained from census dataon
unincorporated businesses without payroll. Much the largest group are condruction busnesses. The
highest growth indudes door-to-door sales people, maids, janitors, hair dressers, child care workers,
taxi and truck drivers. AThese are precisdy the kinds of jobs that prompt the strongest doubts about
thar dassification as sif-employment8®  As sif-reported salf-employment has grown in these
sectors, it has been offset by changes in the opposite direction. For example, while good data are
urprisngly scarce, doctors and lawyersin the US are probably likelier to be employees of alarger

entity today than two decades ago, when many more were sdf-employed.

3.1.2 Who are the self-employed? It is obvious thet the saif-described salf-employed in the

United States are a heterogenous group, including genuine small business owners, independent
professonds, and some individuas who look more like employees. In fact, the two standard prototype
images usad to represent the sdf-employed have dready emerged. For commentators on the political
right, the sandard sdf-employed individud isan entrepreneur who takes on risk with his
independence. For commentators on the politica |eft, the sandard sdf-employed individud isan

economically dependent janitor, driver, or sdesperson who has wrongfully been classed as sdif-

employed by an employer trying to evade |abor regulation.

8| inder, supran.78, a 63.
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Aswe shdl see, both prototypes exigt. Satigticdly, however, the right=s verson is more
accurate for the group as awhole than the Ieft=sBwhich iswhy, as agroup, the self-employed do not
present any pressing need for policy intervention, dthough some individuas within it may. The sdf-
employed are disproportionately male, older, more educated, and white. They earn more than
traditiond employees. In two indudtries (finance, insurance, and red edtate; and agriculture), the sdf-
employed outearn traditiond employees by over 50 percent. Only 10 percent of saif-employed persons
in the CPS specid supplements are dissatisfied with working as an independent contractor.®  They do
not, as a group, experience less job gability over the course of ayear than do regular full-time
employess® \When asked why they prefer working as independent contractors, most overwhemingly
cite persond reasons (such as wanting to be oness own boss) rather than economic reasons. The
median independent contractor has been in such an arangement for seven years, quite a bit longer for

the median for other work arrangements that the CPS considers Adlternative0®

#Houseman, supran.18, a 15.
#Houseman & Polivka, supran.37, at 19-20.

8Cohany, supran.18, at 56-61.
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There has been much atention to the sharply different rates of sdf-employment by ethnicity, in
particular, the fact that African Americans are lessthan one-third as likdy aswhite Americansto be
sdf-employed, aratio that gppears to have been constant for many years® These studies that focuson
ethnicity often present an interesting pergpective on the dynamics of sdf-employment. For example, a
recent Sudy finds sdf-employed Mexican immigrants concentrated in manua occupatiors that employ
noonedse. Such individuaswould probably be better off as employees; for them, salf-employment is
negatively corrdated with income. However, as the percentage of Spanish speskersin an arearises,
the negative impact for earning of self-employment diminishes consderably, suggedting that ethnic
markets cregte opportunities for more remunerative sdlf-employment, such assmdl business

ownership.®

8"Robert W. Fairlie, The Absence of the African- American Owned Busness An Andysis of the
Dynamics of SAf-Employment, 17 Journa of Labor Economics 80-108 (Jan. 1999); Robert W. Fairlie
& Bruce D. Meyer, Ethnic and racid sdf-employment differences and possible explanations, 31 Journd
of Human Resources 757-793 (Fall 1996). East Asans (particularly Koreans), Middle Easterners, and
Cubans (but not other Higpanic groups) have high rates of salf-employment for reasons that cannot
easly be explained.

®David Spencer & Frank D. Bean, Saf-employment concentration and earmings among
Mexican immigrantsin the U.S,, 77 Socid Forces 1121- 1147 (#3, March 1999).
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3.2 Legal and practical consequences of self-employment. As mentioned, saif-employed

individuas are exduded from dmog dl of the federd and state employment protection legidation
mentioned in Section 1. There are no limits on the hoursthey may work or how little they are paid; they
may be exduded from benefits available to employees.®® (They are, however, indluded in the Socid
Security system that pay's benefits to retired workers who paid into the system when they worked) *
They may form avoluntary assodiaion and cdl it aunion, but no legd process requires those hiring ther

labor to bargain withit™ While there are no good data. on why employers choose to hire labor in the

®There are just afew labor protective statutes that reach independent contractors. The Service
Contract Act, "8(b), 41 U.S.C. "351 & s=2q,, requiring thet providers of servicesto the federa
government pay wages a the leve prevailing in their areg, reachesAany person engaged in the
performance of a contract...regardless of any contractud relationship that may be dleged to exist
between a contractor or subcontractor and such persons.@ This has been interpreted to require the
payment of prevailing wages to independent contractors, 29 C.F.R. "4.155. The Department of Labor
smilarly interpretsthe Davis-Bacon Act, 40 U.S.C." 276a et 2., asrequiring the payment of
prevailing wages by contractors doing congruction work for the federd government, to dl persons
working for them, 29 CF.R. "55(8)(1). Some gates, including New Y ork, include some
independent contractorsin their system of unemployment insurance, N.Y Labor Law " 511 (induding
commission drivers, professond musidans, and traveling sdespeople in unemployment insurance
sysem). Findly, while independent contractors are not covered by the Civil Rights Act of 1964, which
forbids discrimination in employment on the basis of race, color, s, rdligion, or nationd origin,
independent contractors may sueto redress a leest racia discrimination or harassment under the older,
pog-Civil War gatute known as 42 U.S.C. *1981. Danco, Inc. v. Wa-Mart Stores, Inc., 178 F.3d 8
(1* Cir. 1999).

%0Sdf-employed persons have been induded in the Socia Security program since the 1950s.
They pay both the employer and employee portions of the socid security tax. Since 1990, the
employer portion is deductible as a busness expense.

1A Alabor uniorf of sdf-employed individudls, fixing their rates of remuneration, might well
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form of independent contractors, and presumably amix of reasons goplies, news reports occasondly
surface in which it certainly gppears that avoiding employment regulation mativated the creation of the
independent contractor relationship. For example, the Dunlop Commission studying labor law reform
heard testimony about a large Sedttle office Adeaning contractor which, after itslow bid won the
contract for anumber of commercid buildings, sold the franchise to dean individua floorsto alargdy
immigrant workforce® (Aswe shall seein section 6.6, & least someindividuals whom employers cal

independent contractors are redlly employees and entitled to those legd rights).

violae the antitrust laws. Federd Trade Commission v. Superior Court Trid Lawyers Association, 493

U.S. 411 (1990)(refusd of lawyersto accept court gppointment to defend indigent crimina defendants
until their fees were raised, potentia violaion of antitrugt laws).

%2Commission on the Future of Worker-Management Relations, Fact Finding Report (May
1994) at 93 n.2.
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Because of the prominent publicity given cases of thistype (see dso section 6.6 infra), it is
crucid to understand that there are dso significant advantages to the individual rendering servicesin
being dassfied asan independent contractor, even where that individud might legdly just aseadily be
dasdfied asan employee® Three advantages sem from the tax laws. In particular cases, the tax
advantages of being an independent contractor may or may not outweigh the labor law disadvantages

for theindividual worker.

Frgt, income taxes are withheld from each paycheck of each employee. Taxes are not withheld
from payments to sdf-employed independent contractors. The sdf-employed areliable for the same
taxes as the employed, including taxes that support the socid security system. However, they assess
themsdaves and then mall payments of thesetaxes. The taxes are not withheld from income asit is

earned.

%0bvioudy there are advantages to the individual in being a genuine independent contractor and
in being so dassfied: freedom to work for different clients, to set own hours, to regp potentia rewards
without sharing them. The Satement in text refers to reasons why an individuad who might just as eeslly
be dassfied as an employesBperhaps someone who renders services to only one purchaser over the
year and is economicaly dependent on itBmight neverthdess prefer to be classfied as an independent
contractor.
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Second, sdf-employed persons thus have many more opportunities than regular employeesto
disguise or conced income and thus pay no tax onit. For example, they may accept paymentsin cash,
or disguised as payments for something dse. The ability of the salf-employed to avoid paying income
tax isnot acynica observation by acritic of US tax adminigtration. It isan accepted and articulated
part of the federd budget planning process. For example, a provison of the tax laws makes it difficult
(though not impossible) for computer programmers to be classified as sdf-employed.®* This provison
originated when IBM sought atax bresk for its oversess operations. While Congress was happy to
grant thetax relief, under Congressiond budgeting procedures, the tax rdlief had to be offsat by a
comparable increase in revenue. Sinceit is universaly accepted that employees chest less on their taxes
then the self-employed, by dassifying computer programmers as employees, Congress estimated, an
additiona $60 million would be raised in taxes over five years, enough to offset the breek thet IBM

received.” Employers and workers share billions of dollars each yeer in income that should have been

%Revenue Act of 1978 *530(d), discussed infrann. 96 and 108. Thisimportant statute dso
restricts the ability of the IRS to collect taxes on workers improperly classfied or to order proper
classfication of workers. Its history iscomplex. It was origindly designated a one-year maritorium,
then extended severd times, and findly made permanent by Tax Equity and Fiscd Responghbility Act of
1982, "269, PL 97-248, 96 Stat. 324, 552. It has never been codified in the Internd Revenue Code
but is reproduced in the notes following 26 U.S.C. "3401. The substantid 1991 and 1996
amendments are discussed infran.96.

%David Cay Johnston, How a Tax Law Helps Insure a Scarcity of Programmers, New Y ork
Times, April 27,1998, a D1. One might suppose that classfying programmers as employees would be
inconvenient for businesses that would then have to pay premium wages for work weeks longer than 40
hours. However, this potentia problem was solved by provisons exempting computer programmers
from this agpect of the Fair Labor Standards Act, discussed supra, n.26.
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paid as taxes™

Third, sef-employed persons may deduct an unlimited range of business expenses from their

%The Department of the Tressury estimates that gpproximately $2.6 billion islost esch yeer in
unpaid socia security, Medicare, and federa unemployment insurance taxes by reason of employees
misclassified asindependent contractors, and that the same misclassfication is respongblefor an
additiond annud loss of $1.6 hillion in income tax underpayment.  Subcommittee on Oversight, House
Ways and Means Committee, Hearing on Employment Classfication Issues, June 4 and 20, 1996, No.
104-84, at 138-39. Employers who purchase sarvices from incor por ated independent contractors
need not report such paymentsto the Internd Revenue Sarvice. They are supposed to report payments
madeto unincor porated independent contractors, but many do not. If an employer isfound by the
IRS to have misclassified employees as independent contractors, the IRS may not collect back taxes, or
even require reclassfication of the workers, if the employer-s misdassification was longgtanding
dandard industry practice, or if the employer had been audited in the past for employment tax purposes
and had not been assessed for the misclassification et that time. Revenue Act of 1978 "530. As
amended by the cynicaly misnamed Smdl Business Job Protection Act of 1996, PL 104-188, standard
industry practices may involve less than 25 percent of the industry and longstanding may be less than ten
years, the legidation placed other, smilar regtrictionson the IRS.  See Statement of Donad C. Lubick,
Acting Assgant Secretary (Tax Policy), Department of the Treasury, before the Subcommittee on
Taxation and IRS Overgght, Committee on Finance, U.S. Senate, June 5, 1997, avaldble a
http:/Aww.ustreas.gov/press/releases/prl727.htm
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income, while employees are subject to limitations under Internd Revenue Code "67. It isnormdly
assumed thet the sdf-employed subgtantialy overstate their business expenses. Sdf-employed persons,
but not employees, are permitted under Internd Revenue Code " 162(1) to deduct a specified

percentage of their expensesfor hedth insurance.

3.3 Distinguishing Asdlf -employed@ from Aemployeel  The line between employees and the

sf-employed is a gandard textbook example of vagueness and uncertainty in American lav. This
observation is not restricted to critics of the American legd system. It is commonly made by

authoritative lawvmakers.

For example, the US Supreme Court recently held that atrash hauler for acounty, an
independent contractor, alegedly terminated after public criticiam of the county commissoners, might
Sue under the US Condtitution for infringement of his right to free speech, just asif he were apublic
employes:

The brightline rule proposad by the [county] and the dissent would give the government

carte blanche to terminate independent contractors for exercisng First Amendment rights.

And thet brightline rule would leave Firs Amendment rights unduly dependent on
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whether Sate law labels a government service providers contract asa contract of
employment or a contract for services, adidinction which is at best avery poor proxy
for theinterests at dake. Determining condtitutiona dams on the basis of such formd
didinctions, which can be manipulated largdly & the will of the government agencies

concerned, is an enterprise that we have consistently eschewed.”’

9’Board of County Commissionersv. Umbehr, 518 U.S. 668 (1996).
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Unfortunately, despite these fine words, the subgtantive rights of working people commonly do depend
on their characterization as employees or independent contractors, characterizationsthet are indeed
Amanipulated largely a the will offl the hiring party and are indeed Aavery poor proxy for the interests a
stake.l Andysisis made even more complicated by the multiplicity of legd teststhat are used to
distinguish employees from independent contractors.® This Report will address only the three most
important tests currently employed: theAcommon lan approach gpplied to the Employee Retirement
Income Security Act and Nationa Labor Reations Act, and, increasingly, to the Civil Rights Act and
other federd dtatutes, the twenty-factor test of the Internd Revenue Sarvice; and the Aeconomic
reditied) test applied under the Fair Labor Standards Act. As mentioned earlier, it isthe opinion of this
author that much too much has been made of this multiplicity of sandards. They are now normdly
gpplied 0 thet agiven individua who is an Aemployeell for one statute is normally an employee for dl of

them.

%0ne book takes fifteen pages merdly to list the standards that have been applied under thirty
or more federa statutes. Marc Linder, The Employment Relaionship in Anglo-American Law: A
Higtorical Perspective 253-73 (New Y ork: Greenwood Press, 1989).
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3.3.1 The ACommon Law@ Approach Common law courtsBjudge-made law in the absence

of statuteBmost often distinguish employees from independent contractorsin persond injury casss. To
oversmplify, the hiring party will be lidble for most injuries caused by its employees, but not for injuries
caused by independent contractors. In order to make this digtinction, common law courts normaly
examine the hiring party's Aright to control@ the Ameans and mannerf of the worker=swork. If the hiring
party can actudly control the means and manner of work, it isfair to hald it liable for resulting injuries
and in such cases, the provider of sarvicesis cdled an employee. If the hiring party cannot control the
individual=s manner of work, it ssems unfar to hold it ligble, and such arrangements are cdled
independent contracting. In this context, the distinction, and the test employed to make it, make
excellent sense, particularly Snce, as Professor Linder has shown, the test was gpplied flexibly with an
eye toward other aspects of gppropriate compensation for injury.® It istrue that this common law
goproach will result in different sets of truck drivers, for example, being treated differently. Driverswho
are ordered by their employer to follow prescribed routes at prescribed speeds will, for that reason, be
likeier to be employees (to overamplify consderably), and the employer ligble if someoneisinjured by
thedriver. Driversfreeto st their own order of route and able to control the time in which work is
done will belikdlier to be solely responsible for the results of their negligence. Thus different truck
driverswill be tregted differently under the common law test, but the differences will bear some

relaionship to the underlying legd question, namdly liability for negligence.

99See generdly Linder, supran.98, a 133-70.
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Such New Ded era atutes as the Fair Labor Standards Act (1935) and National Labor
Relations (Wagner) Act (1935) were drafted to cover Aemployeesi but did not specificaly adopt the
common law definition. Neither statute was ever actuly applied to independent contractors'®
However, in 1947, Congress specificaly exempted Aindependent contractor) from the atutory
definition of Aemployeell under the Nationdl Labor Relations Act (but not the Fair Labor Standards
Act). Congressdid not define these terms, apparently believing that the digtinction was obvious and
unproblemétic. Some years later, the Supreme Court held that common law definitions should be
applied!™ Thereis absolutely no reason of policyBnone has ever been offered-- why the reach of
datutes like the Civil Rights Act or pengon legidaion should turn on whether individuas work under
their own direction, without supervisorBin which casethey may be discriminated againgt, sexudly
harassed, and their retirement savings made contingent on not competing with the company.

Neverthdess, the U.S. Supreme Court in recent years has specificaly ordered the application of the

1%The most notorious decision permitted so-called Anewsboys@ (Ageneraly mature menf) sdling
newspapers on the street to unionize, but only after finding thet the newspaper companies Ahave the right
to exercise, and do exercise, such control and direction over the manner and meansin which the
newshoys perform their sdling activitiesas etablishes the rdaionship of employer and employee for the
purposes of the Act.i Stockholders Publishing Co., 28 NLRB 1006, 1022-23 (1941), findings applied
to unfair labor practice proceeding sub nom. Hearst Publications, Inc., 39 NLRB 1245, 1256 (1942),
enforced 322 U.S. 111 (1944). Newspaper carriers continue to be treated, wrongly, as sdf-employed
and excluded from workers compensation. Marc Linder, What=s Black and White and Red All Over?
The Blood Tax on NewspapersBor, How Publishers Exclude Newscarriers from Workers
Compensation, 3 Loyola Poverty Law Journd 57-111 (1997); Marc Linder, From Street Urchinsto
Little Merchants The Juridicd Transvauation of Child Newspaper Carriers, 63 Temple Law Review
829 (1990).

1OINLRB v. United Insurarce Co., 390 U.S. 254 (1968)(upholding Board finding that insurance
agents were employees, in the circumstances present).
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common law Aright to control@ test under the copyright law'®? and Employee Retirement Income

Security Act2®® Most lower courts gpply the same gpproach to the various antidiscrimination statutes.

The effect is expresdy and intentionally to make the gpplication of the Satutes turn on factors
unrelated to the purpose of the satute. The point isillustrated by the most recent Supreme Court
decison. Theinsurance company, whose policies were the only products sold by Darden, refused to
pay him the retirement benefits they had promised, after he went into competition with them. Thisaction
by the insurance company would violate federa law (ERISA) asto an employee; the retirement benfits
of an employee, who had worked as long as Darden had, must beAvested? (nonforfeitable). The sole
legd issue was whether Darden was (as he argued) an employee, or (as the insurance company argued)
an independent contractor. The intermediate Court of Apped s proposed devel oping a definition of
employee that looked to the purposes of ERISA. Under their proposa, Darden would be an employee
if he could show Athat he had a reasonable expectation that he would receive benfits, (2) that he rdied
on this expectation, and (3) that he lacked the economic power to contract out of [the plartg forfaiture

provisonsf'®*

1%2Community for Crestive Non Violence v. Reid, 490 U.S. 730 (1989).
193N ationwide Mutua Insurance Co. v. Darden, 503 U.S. 318 (1992).

1%Darden v. Nationwide Mutud Ins.Co., 922 F.2d 203, 205 (4" Cir. 1991), reversed 503
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The Supreme Court reversed this reading of the statute and ordered the gpplication of the
common law gpproach, developed for entirdly different purposes. Then, asif to assure continued

uncertainty and litigation, the Court directed courts goplying thisAcommon lan test to consider at least

twelve independent factors

(1) the skill required; (2) source of the instrumentdlities and tools; (3) location of the
work; (4) duration of the relationship between the parties; (5) whether the hiring party
has the right to assign additiona projectsto the hired party; (6) the extent of the hired
party-s discretion over when and how long to work; (7) the method of payment; (8)
the hired party-srolein hiring and paying assdants; (9) whether the work is part of

the regular busness of the hiring party; (10) whether the hiring party isin busness; (11)

U.S. 318 (1992).
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the provision of employee benefits, and (12) the tax trestment of the hired party.'®

The Darden decison has been cited hundreds of timesin decisons under various federd Statutes.

Coverage of these decisonsis obvioudy beyond the scope of this Report. Most observersthink thet
current goplications result in most borderline cases being deemed independent contractors. Thisis

amost dways true asto insurance agents.

1%Darden, 503 U.S. at 323-24, quoting Reid, 490 U.S. a 751-52.
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A Acommon lan approach for defining employeesis not neutrd among governmental decision
makers. It issaf-conscioudy apreference for judicid, rather than adminidrative, determination of
employee datus. Determining whether an individud is a common law employee isAa determination of
pure agency law [thet] involved no specia administrative expertise that a court does not possess 8%

So ajudicia holding that gives Aemployeell aAcommon lawl meaning is sdif-conscioudy adecision not
to defer to decisions by such agencies asthe Nationd Labor Relaions Board, Department of Labor, or
Internd Revenue Sarvice: Aswe shdl see, US courts typically are more willing to define an individud
as = f-employed, and thus outsde regulatory coverage, than the rlevant regulatory agencies. (Of
ocourse, a the same time, aAcommon lan definition privilegesjudicid authority over employer authority;
it creates, aswe shdl see further in section 6.6, the possibility that an employer might cal individuads
Asdlf-employedi but acourt nevertheless could find them Aemployeesl) Moreover, aAcommon lani
approach removes any presumption that agiven individud islegdly an Aemployeel Injudicd
proceedings, the burden of proof lies with the complainant, so it is normaly ether the regulatory agency
or theindividua that must prove Aemployeel status. Findly, aAcommon laad approach precludes
reliance on many economic factors. A regulatory agency that were free to adopt its own definition of
Aemployecl might employ different criteriainvolving the size of different businessesor wages of the

individua. A court cannot incorporate such factorsinto aAcommon lard andyss

1%National Labor Relations Board v. United Insurance Co., 390 U.S. 254 (1968). AAgency
land refers to the common law of agency, not to modern Aadministrative agenciesl
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3.3.2 TheInternal Revenue Servicess Atwenty factor te  The Internd Revenue Code, like

employment statutes, lacks a definition of Aemployeell or Aindependent contractor @ so, like the
employment gatutes, presumably incorporates common law definitions. The Internd Revenue Service

has developed an unloved twenty factor test designed to implement the common law approach. ™’

19"The twenty factors thet each congtitute evidence of employment are:

1 Indructions. A worker who isrequired to comply with others ingtructions about when,
where, and how he or sheisto work is ordinarily an employee.

2. Required training.

3. Integration into normal business operations.

4. Sexvices rendered persondly.

78



Since 1978, the IRS has been prohibited by satute from issuing any public guidance, such asregulations

or revenue rulings, on the dasdfication of workers for employment tax purposes.!®

5. Not hiring, supervisng, or paying oness own assgtants.
6. Continuing relaionship.

7. Set hours of work.

8. Full time work thet redtricts the individud from other work.
9. Work on employer=s premises.

10. Set sequences or orders of work.

11. Required ord or written reports.

12. Payment by time, rather than by job.

13. Rembursement of business and traveling expenses.
14. Furnishing tools and materids.

15. No ggnificant invesment by worker.

16. No possihility of profit or loss.

17. Working for only onefirm.

18. Sarvices not generdly available to public.

19. Subject to discharge.

20. Freedom to resign.

1%Revenue Act of 1978, " 530, discussed supran.94.
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3.3.3. The Fair Labor Sandards Act Aeconomic realitied) test  The broadest definition of

employee under any statute isthat of the Fair Labor Sandards Act. Typicaly, it definesAemployeel as
Aany individual employed by an employer,@ but, atypicaly, it goes on to define Aemployt as Asuffer or

permit to work0'% The interpretation of this language has varied consderably over time. Some courts
have seemingly held that any individua Aeconomically dependent@ on an entity purchasing his sarvicesis
for that reason an Aemployeed of that entity for purposes of the Fair Labor Standards Act.*® No doubt
thinking of these decisions, the Dunlop Commission recommended that this Aeconomic redlities! test be

applied to define the coverage of dl federd labor statutes™  However, careful andysis of recent

®Fair Labor Standard Act " 3(€)(1) (Aemployee) and 3(g) (Aemployd), 29 U.S.C. **
203(e)(1) and 203(q).

19See, 9., Dolev. Sndll, 875 F.2d 802, 804 (10™ Cir. 1989), quoting Doty v. Elias, 733
F.2d 720, 722-23 (10" Cir. 1984); Secretary of Labor v. Lauritzen, 835 F.2d 1529, 1542-45 (7" Cir.
1987)(Easterbrook, J., concurring), cert. denied 488 U.S. 898 (1988).

Commission on the Future of Worker-Management Relations (Dunlop Commission), Report
and Recommendations 38 (December 1994).
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judicia decisions reveds that the Aeconomic redlitied) test does not usudly yidd meaningfully different
results than the Acommon land approach of other federd statutes™? It has recently been forcefully

argued that it is supposed to be gpplied much more broadly than has usualy been the case.™

12| ewisL. Maltby & David C. Yamada, Beyond AEconomic Redities): The Case for
Amending Federd Employment Discrimination Laws to Include Independent Contractors, 38 Boston
College Law Review 239 (1997). Judicid decisons are voluminous, but, for an example of one recent
decison that sseems most typicd of current judicid interpretation, see Herman v. Express Sixty-Minutes
Délivery Savice, Inc., 161 F.3d 299 (5" Cir. 1998), finding courier driversto be independent
contractorsBand therefore not entitled to overtime payBraying entirdy on the fact thet they could st
their own hours, rgect ddliveries, were paid on commission, and tended to work for short periods. The
court admitted thet the drivers low investment, skills, and initiative required, dl pointed to Satus as

employees (but found these factors outwe ghed), and did not discuss economic dependence at dl.

13Bruce Goldstein, Marc Linder, Laurence E. Norton |1, & Catherine K. Ruckelshaus,
Enforcing Fair Labor Standards in the Modern American Sweatshop: Rediscovering the Statutory
Definition of Employment, 46 UCLA L.Rev. 983 (1999).
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3.4 Current policy proposals. Thereiswidespread dissatisfaction with the current complexity
of defining Asdlf-employed,§ but sharp division over the possible direction of reform. Employer groups
and Congressond Republicans have proposed amending the tax code to essentidly let the purchasers
of sarvices Acheck the box! whether those individuals are employees or independent contractors.™
Organized labor favors legidation that would make dl individuas employees, unless the purcheser of
their services exercises no control, the individuas make their services available to others, and they
assume entrepreneurid risks™® Another, more neutral reform proposal recommends that a broadened
definition of saf-employment be linked to messuresthat encourage better compliance with income
reporting and tax payment rules, and that the choice between Aemployeell and Asalf-employedi
dassfication be neutra of tax consequences™™® Unfortunately, abolition of Asalf-employedd status

would be difficult in the US, as awkward problems would be crested regarding independent

14Such legidation passed the House of Representativesin 1997 as the Independent Contractor
Tax Smplification Act, HR 1972. 1t was not included in the Senate verson of the underlying legidation
and did not become law.

13|_egidation introduced 4/22/99 by Reps. Kleczka (D-Wis) and Houghton (R-NY). Thisis
not aparticularly progressive proposd. The test would still permit dassification as independent
contractors of many individuals with low skills who are economicaly dependent on asngle entity.
Indeed, it seemsto track the Express Sixty Minute courier service case discussed supran.112, in
which low-skilled individuas did not have to be paid overtime because the employer did not control
ther driving, they had atheoreticd right to drive for other companies, and they were paid on
commisson.

18New York State Bar Association, Tax Section, Report on Recent Developments Regarding
Worker Classfication With Revised Proposals for Reform, February 24, 1998, 98 Tax Notes Today
39-36.
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professonds or other skilled individuas, who in fact render services to hundreds of individuas over the
course of ayear.*” A more useful and redidtic reform proposa might provide that any individud who
renders services to just one purchaser over ayear and makes less than the nationd medianisan
Aemployeeld for purposes of al employment and tax regulation. Such aproposd is not currently

politicdly redigtic in the United States.

IV. Sdf-Employment in Situations of Economic or Other Dependency

1 Examples might indude aphysician, lawyer, physica therapist, plumber, or painter who
works for many dfferent people. Iseach of those recipients of hisor her services a satutory employer?
Would each patient, dient, or customer be legdly responsible for deducting the doctor or plumberstax
payments, or for providing assfe workplace? Depiteitstitle, even Professor Linder=s book Farewell
to the Sdf-Employed, cited supran.78, has trouble with such individuds, aswell aswith smdll
entrepreneurs, franchisees, dreet jewelry sdlers, and others, see 143-50.
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4.0 ThelLO requested discusson of this category. It does not exist as adidtinct classfication
in the United States. Under most gpproaches, the fact that a given worker is economically dependent
on agiven purchaser of hisor her sarvicesis at leest rlevant evidence thet thet individud is not sdif-
employed at dl, but rather an employee™® For purposes of the Fair Labor Standards Act, in the
opinion of some judgesand commentators, this factor done ought to be dispostive proof of employee
status!'® However, some economicaly dependent persons have been held to be sdlf-employed
independent contractors, for exampleif they control the means and manner of their work, are paid on
commission, and retain atheoretical right to work for others™ I they are independent contractors,
their rights are not affected by their economic dependence: they need not be paid minimum wage or
overtime (unlesstheir work is rendered pursuant to certain federd contracts); their unions need not be
recognized; they may be discriminated againgt on the grounds of sex or age, or sexudly harassed; they

need not be offered benefits offered to regular employees.

18see supran. 110.
gyprann. 110, 113.

2 Thisisthelikely dassification for certain drivers and door-to-door sdlers, for example. See
Express Sxty-Minute Delivery Service, supran.112.
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V. Alternative Classfications for Persons Rendering Services

5.1. students and student interns.  Some individua's rendering services are not legal

employees because they are sudents or sudent interns, rendering services as part of their own learning
process. Medicd interns and residents until this year could not use federd labor laws to compe
recognition of their union, adecision recently reversed by the Nationa Labor Relations Board, '
Sexud harassment of astudent intern does not violate the Givil rights laws.** Classfication is
complicated due to a Supreme Court decison that these sudents need not be enralled in aformd

educationd program.*® Learners may aso be exempt from the Fair Labor Standards Act.**

121Bogton Medica Center Corp., 330 NLRB No. 30, 162 LRRM 1329 (1999)(medica
interns, resdents, and fellows are employees). Seedso Yde Universty, 330 NLRB No. 28, 162
LRRM 1393 (1999)(ordering factua hearing on employee satus of graduate sudents working as
teaching assgants).

1220rConnor v. Davis, 126 F.3d 112 (2d Cir. 1997)

2\Wdling v. Portland Termina Co., 330 U.S. 148 (1947) (Mrainees) on a seven-day course
need not be paid if training for their benefit and employer gets no Aimmediate advantagel); 29 U.S.C.

85



"214(a) (learners and apprentices exempt from Fair Labor Standards Act.

12429 CFR "520.200 (regulations on student interns).
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5.2 volunteers  Both charitable and profit- making enterprises sometimes receive sarvices from

volunteers who are not pad for these particular services. The litigation concerning charitable enterprises
usually concerns individuas who work only for thet enterprise.** Another line of casesinvolves
individuas who are employees, but who have rendered additiona services as volunteer for which they

are not entitled to be paid.*® Thousands of individuals work as volunteers for on-line service providers

125Compare Tony & Susan Alamo Foundation v. Secretary of Labor, 471 U.S. 290
(1985)(people working in commercid ventures run by religious foundation are employees for purposes
of Fair Labor Standards Act where they are economicaly dependent on foundation) with Williamsv.
Strickland, 87 F.3d 1064 (9" Cir. 1998)(indiividud restoring furniture a Salvation Army Aduilt
Rehabilitation Center, receiving room, board, therapy, and counsgling, not an employee; may be
required to gpply for public assstance and then turn over to Savation Army). It isnot easy to reconcile
these cases.

126Benshoff v. City of Virginia Beach, 180 F3d 136 (4" Cir. 1999)(employed firefighters not
employees when they serve on volunteer rescue squads); Roman v. Maetta Congruction Inc., 147
F.3d 71 (1* Cir. 1998)(employee not sarving as an employee when he worked on the boss™s sorvs race
ca). Theandyssinthese casesisrather impressonigtic.
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like America On-Line and Prodigy; awell-publicized lawsuit now daims compensation for them.*’

127)_jsaNapoali, Despite a Passion for the Net, Many On-Line Volunteers Want Pay, New Y ork
Times, April 19, 1999, a& C1, col.2; LisaMargondli, Inside AOL:s ACyber- Sweatshop,i Wired,
October 1999, at 138-139.
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5.3 undocumented workers Certain immigrants are not legdly in the United States, or are

legdly in the United States but are not legdlly permitted to work. Nevertheless it is quite common for
such individuds to be employed illegdly, for example in resaurants, smal manufacturing, gardening and
landscaping, and other day labor. Maost employment statutes gpply to these undocumented workers,
despite the fact thet it is not legdl for them to work at dl.**® Therationdeisthat if employers faced no
lidbility under the employment laws for undocumented workers, they would have an additiond incentive
to employ them, contrary to public policy. Thus, in theory, employers must comply with the Fair Labor
Standards Act, Occupationa Safety and Hedlth Act, and unemployment insurance programs for
undocumented workers, and recognize their unions. The practica problems encountered in enforcing

these gtatutes for undocumented immigrants are of course quite severe.'®

V1. Case Studies of the Practicd Effects of Worker Classfication

1%8Seg, €., Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 891-92 (1984)(undocumented aien
workers areAemployeed for purposes of Nationd Labor Relations Act).

129Gee Foo, supra n.75; Jennifer Gordon, We Make the Road by Walking: Immigrant Workers,
the Workplace Project, and the Struggle for Socid Change, 30 Harvard Civil Rights-Civil Liberties
Law Review 407 (1995); Peter Kwong, Forbidden Workers: [llegd Chinese Immigrants and American
Labor (New York: The New Press, 1997).
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6.0 Introduction We have concluded a brief summary of worker dassfication issuesin the

U.S. as seen Afrom the mountain.f0. As promised, it is difficult to resist the conclusion that worker
classfication issues are not terribly important in a macroeconomic sense. Unlike countries thet regulate
closdy the subgtantive terms of employment contracts, the United States permits, and thus experiences,
wide variation in the subgantive terms under which employees, employessin triangular rdaions, and
independent contractors are employed. Changing any individuals dassification might change how he or

she pays taxes, but would change few individuas: conditions of employment.

In this section, however, we will discuss individuds for whom the dassification issues do matter,
and try to explain why. Sections 6.1 and 6.2 dedl respectively with truck drivers and congtruction
workers, two groups for which discussons were spedificaly requested by the ILO. Section 6.3 dedls
with taxi and limousine drivers, 6.4, farm laborers, 6.5, household domedtics; and 6.6, temporary and

sdf-employed contractors in the high technology sector.

6.0 Truck Drivers

In theory, truck drivers shoud represent an excellent occupation for testing the practica
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importance of classfication for levels of protection, Snce dl four categories covered in these reports are

represented:

employees: many truck drivers are employees of trucking companies, and many, though not al,

of these are represented by the Internationa Brotherhood of Teamsters. Teamdter representation is
now largely limited to drivers of the Less than Truck-Load (L TL) sector, working out of terminds,
picking up and ddlivering dl day long, and carrying loads of less than 10,000 Ibs (4540 kg). **°

employeesin triangular relationships: many truck drivers work for smal trucking companies

39\Michad H. Belzer, The Motor Carrier Industry: Truckers and Teamdters Under Siege, in
Contemporary Callective Bargaining in the Private Sector (Indudtrid Relations Research Association
Series)(PaulaB. Voosed. 1994). Truck driversfor the prominent Federd Express delivery company
are employees, but nonunion, because Congressin 1996 granted the company-s request that Aexpress
companies be removed from the Nationd Labor Relations Act and placed under a separate Satute, the
Railway Labor Act, otherwise goplying only to railroads and arlines, and permitting union organization
only in nationwide units. It isdifficlt to explain the American practice of legidative favorsfor sngle
companiesBfavors largely purchased by those companies through contributions to politicians-- to people
familiar with legdl systems that adhere to the norm thet laws should be generd. Onthe Federd Express
exemption, see Richard Rorty, Achieving Our Country 141 n.1 (Cambridge, MA: Harvard University
Press,1998); James W. Brosnan, Fed Ex bests Iabor in Senate vote, [Memphis| Commercia Apped,
Oct. 4, 1996, at B4, 1996 WL 11066592.

91



and perform sarvices under contract. For example, large manufecturers rardly employ their own truck

drivers, normaly the driverswork for a contractor.

owner-operators: the trucking sector has many genuindy salf-employed individuals, known as
Aowner-operatorsil because they own their own trucks. Thisindudes the stereotyped Acowboy@ who
owns his own truck and prefers sdf - employment to being anyoness employee. Mogt work in the full
Truck Load (TL) sector, in which an entire truck isfilled with the products of one manufacturer and
taken to one didribution center.  In thiskind of trucking, no one needsto invest in terminds, or facilities
to break down and transfer loads, SO owner-operators may work efficiently. Owner-operators could
afiliate with the Teamders but rardly do. However, many are efiliated with the Owner Operator
Independent Drivers Association, agenuindy independent association. It maintains aweb ste with

information about medica, accident, life, and dental insurance and provides legidative representation. ™

B1http:/Avwwv.ooida.com
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dependent Aindependent@ contractors; the literature does not reflect amgjor problem with

truck driverswrongly dlassfied as sdf-employed owner operators, but undoubtedly some such
individuads are in fact highly dependent on particular customers or intermediaries. Some Aowner-
operatorsi are not the classicAcowboysll but instead work under contract to very large entities. For
example, Landgtar Sysem Inc., atrucking company with over $1.3 billion annud revenue and known
only through saf-description, uses as drivers 8000 owner-operators (whom Landstar calsAbusiness
capacity ownersl). Other, Smilar companiesAleasad trucks to drivers (I do not know whether
Landgtars drivers own or lease their trucks). Its 1000 agents are dso self-employed.  Agentsinvest
about $10,000 in an office and compatible computer system and manage their own offices. Landgtars
corporate headauiarters handles accounts payable and recaivable!®  Thelegd satus of these
individuas must be asomewhat open question. Under the newer judicid decisons, they may be sdlf-
employed: they contral the means and manner of their own work; they have entrepreneurid risk; they

133

may work for others™ However, perhaps some of these individuas are in fact economicaly

132Cdling All Entrepreneurs, Traffic World, October 5, 1998, 1998 WL 9999541.

33N orth American Van Lines, Inc., v. Nationa Labor Relations Board, 869 F.2d 596 (D.C.
Cir. 1989) found drivers to be independent contractors where they cortrolled their route, ops, and
dress; held partid equity interest in their cabs, and could decide how frequently they would drive. The
court was not impressed by the evidence of subgtantid control of the drivers by NAVL, indluding
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dependent on Landstar and, under older approaches that have not been in favor latdy, might for thet

reason be its employees.

monitoring, incentives, and discipline, and consdered this competible with Satus as independent
contractors.
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Unfortunately, there are no data available, and nobody has more than the vaguest idea, how
many truck drivers work under each arrangement** Around 1.3 million people are reported to be
truck driversin business establishment surveys. About 400,000 are represented by the Teamdters. |
heard esimates of the number of owner-operators ranging from 140,000 to 350,000. Nor do any
andyses exig of the practicd impact that dassfication has on individud drivers, nor have any surveys

been done of drivers to determine which dassfication they would prefer.

About the only significant legd difference between employees and owner-operatorsin the
trucking industry involvesthe Nationd Labor Relations Act: employee drivers may compe recognition
of their union; owner-operators may not. Another potentia legd difference between employee and

independent contractor has been diminated in thisindustry: dl employees of motor carriers are exempt

from the overtime, minimum wage, and other provisions of the Fair Labor Standards Act.™*>  Other

1A useful collection of dataiis Michad H. Belzer, Paying the Toll: Economic Deregulation of
the Trucking Industry (Washington, DC: Economic Policy Inditute, 1994).

3The regulations exempting truck drivers from the Fair Labor Standards Act are a 29 CFR
"782.0 et seg. The exemption was last studied in 1981 by the Minimum Wage Study Commission,
which found it acceptable snce 80% of over-the-road drivers were unionized. Report of the Minimum
Wage Study Commission (1981). Thisfigure wastoo high at the time and has become smdler snce.
Bedzer, supran.134, a 20-21.
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legd differences between employees and independent contractors are aso probably mostly theoreticdl.
The excluson of independent contractors from the Occupationa Safety and Hedth Actis of little

moment given regulation of motor safety through the Department of Trangportation.

Employer and union officids told me that the maintenance of different dassfications may
genuindy accommodate different individuds, with unionized Teamders prefarring lessrisk, higher
compensation per mile, and more evenings a home, while owner-operators prefer more risk and the
possibility of moreincome. Thisis plausible, but cannot be confirmed in the absence of data on actual

earnings, worker preferences, and safety and accident rates for each worker classfication.

One recent sudy conducted by labor unions found sharp differences between employee truck
drivers and owner-operatorsin a particular locd market. The report estimates that twenty years ago,
most drivers of container trucks at the ports of Seettle and Tacoma were employees of trucking
companies. Today, such employees may make up only 30% of the workforce, while the other 70%
(about 1000 drivers) are carried as independent contractors of trucking companies. A survey of dl
drivers reveded that the independent contractors earned on average only $8.51 an hour (equivaent to
dating pay of afast-food worker in thet region), averaged fourteen hours of uncompensated overtime
per week, dmost never had employer-provided hedth insurance and rarely purchased their own, and

tend to defer maintenance on their trucks for lack of funds**®

BeAFL-CIO, King County Labor Council AFL-CIO, & Teamsters Local 174, Bustling Ports,
Suffering Drivers. How inefficient trucking practi ces thresten the economic hedlth of Puget Sound
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6.2 Congtruction Workers

American congruction workers are either employees or sef-employed. Mogt of the

employess arein triangular rdations asthe ILO uses the term: they work for subcontractors who
contract their labor to generd contractors or building owners. (A haf million congtruction workers are
Aemployeed) of their own incorporated business without payroll).  Some observers report congtruction
workers working as employees of professond employer organizations (PEOs), dthough this must Hill
be avery smdl group. Because of soecidized labor law doctrines in the congtruction industry,
discussed above, employers are legdly isolated from each other to a somewhat artificid degree, and the
ultimate recipient of the services of employeesin these triangular reations has few responghbilitiesto

them.

Essntidly dl the sdf-employed are genuindy sdf-employed: painters, carpet layers, and home
builders who work for themsealves, kegp their own paper work, take a succession of jobsin which they

work, as independent contractors and not employees, for generd contractors or building owners.

portsBand what we can do about it, http://207.5.92.23/teamstersl 74/index2/html
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There are no large condruction employers like the trucking company Landgtar (discussed in section 6.1)
or Microsoft Corp. (discussed in section 6.6), that maintain work staffs of thousands of individuas

classed as independent contractors.

As mentioned above, 1.35 million congruction employers have no payrall: these are Hf-
employed individuds. In New England and the lower Missssppi Vdley, between a quarter and athird
of al congtruction employment isin proprietorships without payroll.**”  The 1996 Current Population
Survey reveded 1.52 million unincorporated sdf-employed in condruction, and another haf million
incorporated sdlf-employed.’*®  Thelargest percentages of salf-employed were carpet layers (56%),
manager's (45%), painters (45%), and carpenters (32%).  The earnings digtributions for
unincorporated saf-employed congtruction workers were grikingly smilar to private employees
genardly, but the sdf-employed congtruction workers are unlikdly to have hedth insurance or retirement

139

savings, or any feasble way of obtaining these privetdy.

There may be condderable overlgp between the employee and sdlf-employed groups, and this
may explain some of the numerical discrepancies between the business and household surveys. Union

officids made dear that the ability to work additiond jobs as an independent contractor, or to have their

B37From 1992 Census of Congtruction Industries, as reported in Congtruction Chart Book,
supran.27, a 3.

138\ s mentioned, owners of incorporated businesses are technically employees of those
businesses, but for practica purposes they may be consdered saif-employed.

139Construction Chart Book, supran.27, at 21.
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own companies, was very va uable to members of congruction unions. They did not point out, but as
this report observed above, thiswould permit congtruction workers to disguise income and deduct more
business expenses. The aitractiveness to their very members of adding some sdf-employment to union
congtruction work must influence the unions: acceptance of saf-employment in the industry, and

perhgps the same istrue for the Teamdtersin the trucking indudtry.

It isdifficult to avoid the conclusion that the trucking and congtruction indusdtries are not the best
US industries in which to sudy the impact of worker dassification on worker protection, though there
may be loca marketsthat better show thisimpact. Both areindudtriesin which, so long asthe law
recognizes any category of sdf-employment, therewill be genuine saf-employment here. Thelone
Acowboyll with his own truck, hired out for many different jobs over the year, the plumber who inddls
heaters and Snks in many different buildings over the yeear, are hard to dassfy asemployees. Thar
income comes from many different sources and no entity isredly their employer, so ther incomeis
reported (if a dl) on many Form 1099's. This opens up the possihility thet they may disguise some of
thisincome or overdate their business expenses, but this affects the taxing authorities more than the
labor regulaiors. In fact, an individud who does some work for unionized companies with accessto
union benefits, and other work as a sdlf-employed individud, may have the best of both worlds. While
better data could certainly beimagined, it does not appear that, as agroup, saif-employed truck drivers
or condruction workers, or such individudsin triangular relations, present especidly pressng problems
of poverty or exploitation. Thereisno widespread practice of misclassifying trucking or congtruction
employees as independent contractorsin order to avoid unionization or labor reguletion. (Thereisno
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data available on the relationship between dassfication and accidents) We turn our atention to some

other industries in which these problems are more gpparent.

6.3 Taxi and Limousine Drivers

Taxicab driversin New Y ork City can be divided among severd employment categories.
Before 1979, about 22% of drivers were employees of afleet and represented by alabor union.
Drivers recaived bendfits induding hedth insurance, pensons, employer contributions to socid security,
scholarships, legd services, unemployment and disability insurance. The remaning 78% of drivers
owned their own taxis. In that year, the New Y ork City Taxi and Limousine Commission (heresfter
"TLC") repedled the long-held indudtry prohibition againg the leesing of livery cabs. Asareault,
employee-drivers have essentialy disgppeared from theAydlowé cab sector in which drivers pick up
passengers by being haled on the dreet.  Today, such cabs are typicaly leased by sdf-employed
drivers from the owner of theAmedalionl (the officid permission to operate a Ayellowd taxi) or froma

Aminifles) which consists of two taxiceb owner-operators under two medalions™ In the Ablack car

19Bruce Schaller, The Lessing of Taxicabs to Drivers As Independent Contractors, white
paper prepared for Service Employees Internationa Union Locd 74 (March 1999), available &
http:/AMwww.schdlerconsult.comvitaxi/taxifb.htm, the source for al the atigticsin this section.
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section of the industryBears hired by telephone that pick up at the door Bdrivers are normaly employees,

but nonunion.

The effect of the dimination of Aydlowd taxi employees and replacement by lessees has been
dramatic. Driver compensation has dropped about 11% sincethe 1979 TLC reform.  Drivers pay the
owner alease of US$104, for a 12 hour shift, paid in advance by day or week.. Thislease feewas
capped by the TLC in 1996, because of gross disparitiesin income between the drivers and the
owners. However, it isdill atremendous hurdle to overcome. Driverswork very long shifts. New
Y ork City drivers undertake about 35 jobs a day, as compared with London drivers who average
about 20 jobs aday, under similar arangements™* The length of the shift encourages work-related
accidents that haunt the industry today. Meeting the terms of the meddllion lease is only one expense for
cab drivers. Indeed, while many medallion owners supply the insured car, they dso try to charge
driversfor damages and ordinary wear. Cab drivers have never recouped the wage and compensation

package they had prior to 1979.

Dramdtic turnover and atrition has deeply affected driver and passenger safety and qudity of
sarvice, induding a scarcity of experienced driverswho know the city and drive safdly. Some 43% of
licensed driversin 1994 stopped driving cabs within four years. Turnover in cabdrivers, aready high

compared with other indudtries, istoday estimated a 30%. Accident rates among taxi drivers shot up

! nterview, Kevin Fitzpatrick, NY C Taxi Workers Alliance, October 29, 1999.
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sharply between 1990 and 1994, presumably in part reflecting inexperienced drivers, dthough rates
have dedlined more recently, reflecting increased policing of taxi drivers. Accident rates among lessee

drivers are actudly thelowest. The highest rates are among the employees of fleets, today typicaly

nonunion and the least experienced.

New Y orkers currently rete taxis as the lowest in value, safety and service among dll
trangportation meansin New York City. The City hasindtitued dramatic increases in checking of
cabs by police for overcharging passengers, outdated licenses and the enforcement of trafficlaws.  The

urviving union continues to advocate the reindtitution of employment rdaionsin theindudtry.
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6.4 Farm Labor

Agriculturd laborersin Cdifornia are subgtantialy disadvantaged by triangular rdaionships thet

are largely respongble for continued low rates of unionization and poor working conditions.

Farms often hire labor through farm labor contractors (FLCs) or custom harvesters. The
contractor provides crews of 20 to 50 workers, and the farm owner dedls only with the contractors.
This sysem long predates modern labor regulaion, and originated in the nineteenth century when the
workers, then as now, spoke no English and needed abilingua contractor as a go-between. Regulation
recognizes the FLC sysem. For example, under Cdiforniacs Agriculturd Labor Rdaions Act, the
landowner or farm operator, not the FLC, is the employer for collective bargaining purposes. ™ Also,
beginning in the 1960s, the U.S. Department of Labor and some sate governments begen registering
FLCs. In Cdifornia, they must pay a $350 annud licenang fee, post 2 $10,000 bond, and be
fingerprinted and tested for their knowledge of pesticide safety and labor law. Neverthdess,
unionization rates are very low and rates of violations of employment laws very high. Coordinated
federa-gate labor law enforcement in Cdiforniain 1992-93 found mgor violaions committed by nine

out of ten FLCsingpected. Unions have found it dmost impossible to organize crews of FLCs, and

142Cal.Labor Code "1140.4(c). Agricultura workers are excluded from the Nationa Labor
Reations Act and their callective bargaining thus regulated only a the Sate leve.
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employers facing unions often subtitute compliant FL.Cs and custom harvesters™*

6.5 Domegtic Household L abor

“3mhilip L. Martin, Collective Bargaining in Agriculture, in Contemporary Collective Bargaining
in the Private Sector (Industrid Relations Research Association Series) 512-16 (PaulaB. Voos
ed.)(1994).
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Another indugry with an interesting mix of employment and sdf-employment conssts of paid
household work:  housekeepers, cleaners, and child care workers who work in individua houses,
(Some of these individuds are referred by employment agencies, o there are d o triangular relations
here). Pad household workers were origindly excluded from New Ded labor and employment
legidation of the 1930s** However, in 1950 they were added to the Socia Security System, so
paymentsinto the fund are supposed to be made for them, whether they are considered employees or
sf-employed. ™ In 1974 they wereindluded in the Fair Labor Standards Act, so must be paid
minimum wage and may not work more than forty hours aweek without extra compensation.*®  They
aretypicaly covered by state unemployment insurance but not by workers compensation for injury,
though there are exceptions to both generdizations’*’ They are ill excduded from the Nationd Labor
Reations Acts definition of employee, dthough the historic lack of success of attemptsto form unions

of household workers makes the exclusion rather theoretica .18 1t would be the rare household that

“Peggie R. Smith, Regulating Paid Household Work: Class, Gender, Race, and Agendas of
Reform, 48 American University Law Review 851-924 (April 1999).

“Edward D. Berkowitz, Americats Welfare State 58-60 (1991) describes the process of
incorporating domestic workersinto Socia Security.

“OFair Labor Standards Act Amendments of 1974, PL 93-259, 88 Stat. 55, 62, codified at 29
U.S.C." " 206(F)[minimum wage] & 207(1)[maximum hours. Domestic workers resding in the
household are exempt from the forty-hour maximum week. 29 U.SC. "213(b)(21).

“Wtate laws are reviewed in NOW Lega Defense and Educational Fund, Out of the Shadows:
Strategies for Expanding State Labor and Civil Rights Protections for Domestic Workers (1997).

198Nationd Labor Reations Act “2(3), 29 U.S.C. "152(3). On attemptsto form unions, see

Phyllis M. Pdmer, Domegticity and Dirt: Housewives and Domestic Servantsin the United States,
1920- 1945 (1989); Donna L. Van Ragphorst, Union Maids Not Wanted: Organizing Domestic
Workers 1870-1940 (1988); Smith, supran.144.
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would employ enough people to be an employer for purposes of the Civil Rights or Family and Medicd
Leave Acts. Sothe practica effect of caling a household worker an employeeis the employer must
normaly withhold income tax payments, pay Socid Security taxes and unemployment insurance

premiums, and observe the Fair Labor Standards Act.

However, many household workers are treated as self-employed. In such cases, taxes are not
withheld; they are supposed to make their own payments of taxes and into socid security funds; income
is supposed to be reported but often is not; and fair labor sandards do not apply. Findly, many
household workers are immigrants not legdly permitted to work. Such individuals are paid in cash and
Nno reports or payments are made to the government.

Ethnographies suggest that it is usudly the domestic worker who specifies whether the
arangement will be as employee, sdif-employed, or off thebooks. ' Many, even those legaly
permitted to work, prefer to work as independent contractors, or off the books, estimating:

(1) (accurately) thet they are unlikely to be caught by taxing authorities; (2)(often in eror) thet their taxes
are higher than they redlly are, and figuring they need the money now; and (3) thet they will never need
to draw on Socid Security old age benefits, because they will have returned to another country, or for
some other reason. Of course, immigrants not legaly permitted to work have yet ancther reason to

work off the books, reporting income naither as an employee nor as saf-employed.

19See, g, Mary Romero, Maid inthe U.SA. 148 (New Y ork: Routledge, 1992)(describing
tax avoidance efforts by domestic workers); Smith, supran.144, a 921 n.428.
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Household surveys reved about 1.13 million employeesin private homes, while only about three
hundred thousand households report household wages to the taxing authorities. Clearly, even asto
household workers legdly able to work, income is not reported and payments to Socid Security are not
being made (again, the reporting obligation pertains both to independent contractors and employees).**

And of course many household workers are immigrants unable to work legaly; estimates asto their

151

number vary widdy.

Household workers thus present in microcosm dl the problems that haunt worker cl assfication
issuesin the United States. Should they all be classified as employees, requiring, perhaps
paterndidicaly, many to save for retirements in ways they choose not to? (Thereis no current politica
support for this proposa). Should they dl be dlassfied as independent contractors, making them fully
responsible for paying their own taxes, dthough we know that even fewer will pay taxesat dl as

independent contractors? (Thereis some political support for this proposa) *?  Should the Interndl

10g9mith, supran.144, a 921n.428 (quoting Internal Revenue Service andlyss). Before 1994,
half amillion househalds reported payments to household labor. In that year, Congress smplified the
reporting and payment requirements and added a line to the standard report of income filed by
individud taxpayers asking for the amount of taxes owed on wages pad to household help. It was
anticipated that thiswould lead to more reports of such wages. However, the changes had precisdly the
opposite effect, and now only around three hundred thousand households report paying such wages.
David Cay Johnston, Despite an Easing of Rules, Millions Evade ANanny Tax, New Y ork Times, April
5,1998, at 1.

BSigmith, supran.144, collects some guesses at 923 n.437.

152 Johnston, supran.150.
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Revenue Service make more effort to enforce the obligetions of households toward their domestic
employees? If yes, what current area of enforcement should be curtailed? Thereisno consensuson

these questions.

6.6 High- Technology Industry-s Use of Temporary and Sdf-Employed Labor

6.6.0 Introduction A great ded of publicity has concerned the dlegedly heavy use by high-

technology industry of temporary and sdlf-employed workers. Defenders of these job dassfications
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often condder them critica to achieving explogve growth in a high-technology digtrict. Opponents
congder them devices for exploitative and illegd trestment of workers, pointing to a successful lawsuit
againg Microsoft Corporation by some of itsemployees. Like other such debates discussed in this
report, this debate in part seizes on the classification issues as a poor proxy for the redl issues of
contingent jobs vs. career jobs. High-technology firms do appear to employ alot of temporary and
sf-employed labor, because it is convenient, but many of these individuas could be converted into
regular company employees, as gppears to be occurring in Microsoft=s case. However, thisisone
indugtry in which dassification issues do matter. Because of the importance in thisindudtry of
compensation through stock options, dassifying more individuas as employees would give them more
rights to participate in bendfits plans from which they could not be exdluded. Indeed, this was the point

of the Microsoft litigation.

6.6.1 Is Contingent Labor Necessary to Achieve High Technological Growth? The thess

linking the phenomend growth of ASilicon Vdley (Santa Clara County), Cdifornia, to its short-term
employment contracts, has been made in an influentia book by Annalee Saxenian>® (Aswith any
other discussion of contingent or noncareer jobsin the U.S. context, classification issues were not an
important index of contingent satus: it is not important for Saxeniarts thesis whether the professonds,

engineers, and managers that she describes were hired as regular employees, through temporary help

153Annal_ee Saxenian, Regiond Advantage: Culture and Competition in Silicon Valley and
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savices, or as saf-employed consultants) The book compares Silicon Valeys explosve growth in the
1970s and 1980s to the dower growth of the smilar high technology region around Baston,
Massachusetts: Route 128, and atributes Silicon Valeys comparative success largdly to itsreliance on
short-term labor contracts. (Both regions began the 1970s with Smilar mixes of products, levels of
economic activity, government spending, and ties to universties). Professondsin Silicon Valey moved
rapidly among established firms rivas, spin-offs, and new start-up companies, while their counterparts
in Bogton pursued moretraditiond careersintheinternd labar markets at Digitd or Wang. Thislabor
mohbility in Cdiforniaasssted rgpid growth for two broad sets of reasons. Firg, it permitted firm
flexibility, and Sart-ups of new companies, in an uncertain and fast- changing business environment. For
example, programmers can be hired to write script for new programs, as needed, without the necessity
of adding them to the firm for any longer term. Second, rapid labor mohility spreads informetion. As
Intel produced each generation of basic chip, its specifications were well-known to former employees,
firmslicenang Intd technology, and so on, and new gart-ups could bring co-processors, competible
hardware, and software programs to the market, available as soon as each generation of chips hit the

market. Saxeniarts book contains many smilar stories.

Route 128 (Cambridge, MA: Harvard University Press, 1994).
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Saxeniars badc thess, linking Silicon Vdleys explosive growth to its pattern of short-term
employment contracting, cannot be said to have been rigoroudy proven™ Neverthdess, it seemsto
make senseto many people familiar with high-technology didtricts, and has been quite influentid in the
U.S. Some of the current U.S. academic skepticism about employment regulation, and atraction to
contingent or other flexible jobs, comes from scholars normaly sympethetic to working people, but who
bdieve tha high-growth, high-technology didricts are made possible by temporary and sdlf-employed
labor, particularly in highly-compensated work. Of course, nobody would argue that temporary work
and sdf-employment as legd concepts are necessary to replicate Slicon Valey. Asmentioned, if
forced, companies could replicate these employment arrangements by hiring regular employees and
terminating them after ashort time. Certainly other inditutiond arrangemerts can and do spread
information rgpidly among competitors, such as a governmentd agency like Jeparts Minigry of Trade,
academic publication, informa know-how sharing, or formd licenang of technology. However, inthe

American legd and paliticad context, mogt observers believe that a high-ve ocity labor market is a chegp

S Curioudy, neither Saxenian nor anyone else seems actualy to have shown that labor turnover
rates for engineersin northern Cdiforniain the 1970s and 80s were any higher, or job tenures shorter,
then for their counterparts in Massachusetts. Ancother, potentidly devagtaing, critique of Saxenian was
made to me by Professor Danid JB. Mitchel of UCLA. If one assumes some completely exogenous
reason for Slicon Valeys success Cdifornia sunshine or optimiam, for exampleBthe observed patterns
of labor contracting are exactly what one would predict, but as an effect, not a cause: new firms form,
30 people report shorter times a their current employment and higher rates of separation; new firms
succeed, S0 employees prefer payment in sock options, etc. Santa Clara County reports employment
by temporary agencies & three times nationd |leve Bthough, as mentioned above, measuring
employment by temporary agendiesis particularly error-prone, supra TAN 37-40. Rates of sdlf-
employment are unremarkable, close to the nationd average of 7%. Chris Benner, Silicon Valey Labor
Markets. Overview of Structure, Dynamics and Outcomes for Workers, Task Force on Recongructing
Americas Labor Market Ingtitutions, Working Paper 07, http:/mitd oan.mit.edu/iwer
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and convenient device for fadlitating new dart-up firms and spreading technologica informeation,

Workersin such alabor market, and their legd problems, have begun to be sudied carefully.

6.6.1 High-end Independent Contractors We noted above that saif-employed individuds,

taken asaclass, are as remunerated, Sable, and satisfied as other US workers. Two recent studies of
high-end independent contractors, neither limited to Silicon Vdley, reinforce the point. Specidized
daffing agencies refer project managers - people with experience in marketing, personnd, or design--
who are hired to head teams at companies with particular projects (design a particular marketing
program; design a new compensation sysem).  Once hired, the individuals are treated as independent
contractors. Companies turn to these agencies when they need particular skills or experience, when
they need to hire more rgpidly than their own bureaucracies permit, and when they anticipate that need
for these particular skillswill be stisfied and the individuas then let go. Some of the independent
contractors loved the change and chalenges, some sought permanent employment and used temporary
work as away-gtion, some were contractors in order to limit their hours of work. All gppreciated
being relieved of responsihility for the Apalitics) and layered bureaucracy of traditiona corporations. Al
were well-compensated, though many received benefits through aspouse.™ A second study
interviewed 52 technicians (programmers, hardware enginears, technicd writers, sysems
adminigrators) who work as independent contractors.  They were dso highly satisfied; viewed forma

organizationsAasinherently irrationd socid sysemsthat are abusive of technicd professonasll; made

155 J¥effrey L. Bradach, Flexibility: The New Sodid Contract Between Individuds and Firms?,
Harvard Business School Working Paper 97-088 (May 1997).
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more money than they thought they would as employees. Only four expressed adesire to return to

permanent employment; most had turned down such offers

158Gideon Kunda, Stephen R. Barley & James Evans, Why Do Contractors Contract? The
Theory and Redlity of High End Contingent Labor, Task Force on Recongtructing Americas L abor
Market Indtitutions Working Paper 04, hitp:/mitdoanmit.eduiwer  Anamudng look a the life of
some young, highly successful Silicon Valey programmers who work exclusively as independent
contractorsis Po Bronson, The Nudigt on the Late Shift 98-138 (1999).
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6.6.2 Low-end Temps Slicon Vadleysisahighly unequa economy even by US sandards,
and many lowleve jobs arefilled by THSworkers. A amdl sample of sixteen low-end temps reveded
near- unanimity about the advantages of temp work (control of hours, low stress and commitment) and
disadvantages (lack of benefits).™>  Janitors are overwhemingly Mexican or other Latin American
immigrants and work for deaning contractors. They fdl into three groups: employees of companies
under contract to Service Employees Internationa Union Loca 1877, who make around $7 per hour
and have hedth insurance; employees of nonunion contractors, who make less than $5.50 per hour and
have no benefits; and smdl crews, mostly middle aged women, who work for sdf-employed

contractors and are pad in cagh, often well bow the legdl minimum wege. >

6.6.3 The Microsoft Litigation The most famous litigation concerning worker dassification

issues has involved the Microsoft Corporation, located in Redmond, Washington (not Silicon Vdley). It
isan unusudly reveding look at the aray of classfication techniques employed by one very large
company, and some practical consequences of these classfications. It isaso the best angle
introduction to the practica mechanisms available for protecting employees who have been excluded

from employment protection due to misdassfication by therr employer.

S’CN. Darah, Temping & the Lower End: An Incomplete View from Silicon Valey, Task
Force on Recongructing Americas Labor Market Inditutions Working Paper 10,
http:/mitd oan.mit.edu/iwer

Y8Chritian Zlolniski, The Informa Economy in an Advanced Industridized Sodiety: Mexican
Immigrant Labor in Slicon Valey, 103 Yae Law Journd 2305, 2314-15 (#8, June 1994).
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The plaintiffs worked full -time at, and exclusvely for, Microsoft, as software testers, production
editors, proofreaders, formatters and indexers. (The named plaintiff-s job was to trandate Microsoft
manuasinto Spanish). However, they were exdluded from certain bendfit programs and classified
successvely as independent contractors, and, later, temporary agency employees. When firgt hiredas
Aindependent contractors,@ they were told they were responsible for their own taxes, and no taxes were

withheld.

The Internd Revenue Service, presumably gpplying its infamous twenty-factor test, determined
thet the plaintiffs were employees for purposes of the tax laws, and that Microsoft would theresfter be
required to withhold taxes.  Microsoft did not contest the determingtion thet the plaintiffs were
employees. It agreed to pay back taxes and dso to pay the plaintiffs any overtime for which as
employees, they should have been compensated. These were no amdl concessions by Microsoft. As
mentioned above, the IRS has no authority to order workers reclassified, or collect back taxesif the
employer had areasonable basis for its misdassfication. Microsoft converted some individuds to
permanent employment. Others were required to become employees of anew temporary employment

agency, though they would continue to work full-time a Microsoft.

The sakes were raised however when plantiffs sought to participate in sock purchase plans
that Microsoft maintained for employees. Plantiffs theory wasthat, ance the IRS hed ruled thet they
had dways been Aemployeesd for purposes of the tax laws, they necessarily had the right to participate
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in stock purchase or other benefits plans open to employees. Microsoft argued thet their status for tax
purposes did not control their rights to benefits, and that the plaintiffs had been hired with the specific

understanding thet they would nat be digible for the sock purchase plan.

The courts eventualy ordered the plaintiffs admitted to the ock purchase plans, but through a
circuitous peth that has created much uncertainty as to the application of the case beyond its specific
facts. The court of gppeds dedlined to reach the issue of whether an IRS determination of employee
gatus would dways be controlling for employee benefits purposes, snce Microsoft had conceded that
these individuas were employees under acommon law test. Future employers may not concede this
point.  Second, the court noted thet the terms of Microsoft=s stock purchase plan incorporated a
provison of the Interna Revenue Code requiring that al employees be able to participate in the plan.
However, the court of gppeds initidly declined to order that the plaintiffs be induded in the stock
purchese plans. It noted thet, while the plantiffs were improperly excluded from the plan, they never
had paid for any stock either, and left to thetria court the determination of an appropriate remedy. ™
Subsequently, the tria judge limited the rlevant dass of plaintiffs to those working before 1990, in the
precise pogtions that the IRS had found to have been misclassfied.  The court of appedls reversed this

ruling, and held that its rulings applied to all Microsoft employees wrongly characterized, whenever they

were hired, and whether the misclassification was as independent contractor or as employee of a

1¥Vizcano v. Microsoft Corp., 120 F.3d 1006 (9" Cir. 1997), cert. denied 522 U.S. 1098
(1998).
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temporary agency.™®  Asto theindividuals forced to become employees of the temporary help agency,

the court sated thet an individud might be a common law employee bath of an agency and of its dient.

The issueis whether these individuals are employees of Microsoft under the Darden factors® Itis

irrdevant whether they might also be employees of someoned<e.

180\/izcaino v. United States Digtrict Court, 173 F.3d 713 (9™ Cir. 1999).

1e1Referring to the Darden case, discussed supran.105.

117



While the Microsoft litigetion continues, it has dreedy pointed out severd unresolved issuesin
the law of worker dassification and its relaionship to benefits’®®  First, does the case apply to mary
employers other than Microsoft? Employer counsa have been tdlling dlients that benefits plans can
normaly be created that treet different groups of employees differently. Thisis not true without limit,
however. The Microsoft court expresdy relied on aprovision of the tax code requiring that stock
purchase plans be open to dl employees. There are many nondiscrimination rules reevant to employee
benefits, too complex to summarize here, but requiring as agenerd maiter that benefits available totop
company employees be availableto dl.*** As noted above, many companies hire through temporary
agenciesin thefird place in order not to extend bendfits, typicaly hedth insurance and pensions, but
aso sock purchase plans, to everyone working for them. Indeed, it isthe employers with the most
generous benefits for some of their workers who are most likely to hire other workers from temporary

help agencies™ If many or dl such individuals are now employess of the company, they will not

aways be excluded from benefits plans. Companies may face pressure to reduce the levels of benefit to

1%2New developmentsin the case are posted on the web site of the plaintiff employees
organization, the Washington Alliance of Technology Workers, hitp:/AMww.washtech.org

183Good summaries and critiques of the nondiscrimination rules on employee benefits are Josgph
Bankman, Tax Policy and Retirement Income: Are Penson Plan Anti- Discrimingtion Provisons
Desrable, 55 Universty of Chicago Law Review 790, 795-800 (1988), and Josgph Bankman, The
Effect of Anti-Discrimination Provisons on Rank-and- File Compensation, 72 Washington University
Law Quarterly 597, 599-601 (1994). Theserulesareinordinately complex. There are different rules
for different kinds of benefits. Some employees may be excluded from benefits. Other benefits may be
linked to compensation, so that while dl employees may participate, more highly-compensated will
receive more benefit.

qupran.51.

118



everyone, if they must be extended to dl. Like Strawberry jam, employee benefits can become thinner

asthey are spread more widdly.

Of course, even as broadened by the court of gppedls, the Microsoft plaintiff class applied only
to common law employees of Microsoft, presumably people, like the plaintiffs, who had worked only at
Microsoft, and for some period of time. Many people referred by temporary agerties, working a a
particular client only for short periods, are gill employees only of the agency, not of the client.

However, relationships like Microsoft=s Bsometimes jokingly caled Apermatempll relationsBare not so
rare, either. Presumably theACompTechl temps described in Vicki Smiths article, who had worked at
CompTech an average of 27 months,'®® and the employees working a Pacific Gas and Electric
Company for many years but carried as employess of a succession of temporary agencies™® would be

plausible candidates to be employees of CompTech and PG& E, under the Microsoft holding.

%gypran.55

1%®Burrey v. Padific Gas & Electric Co., supran.60. Inthat case, Atemporaryl better described
the agencies than the employees. The holding of the case was thet the trid court should first determine
whether the plaintiffs were employees of PG& E before examining the provision of the Internd Revenue
Code on leased employees.
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Second, what exactly isthe relationship between an employee determination under the tax laws

and one under the employment laws? As noted, the Microsoft court refused to address this question.

We noted above that commentators sympathetic to the labor movement have often stressed the
upposed confusion caused by amultiplicity of statutory tests for an employment rlationship. As
Americans say, you have to be careful what you ask for because you might get it. If friends of the labor
movement ask for asingle sandard definition of employeg, they might get itBand it might be narrower

then they like. The Microsoft case suggests that American law may now be doseto that Single

definition of employee, and thet it is the common law definition. Surely the premise of the entire
Microsoft litigation was thet the IRS=s determination of employee status would aso apply to questions
of employee bendfits. It is possible that the case marks one step in an increasing convergenceinto a
angle andyssfor employee satus, focusing on common law questions about the control of means and
manner of work. Thiswould have the advantage of a unified gpproach, and the disadvantage of an
goproach divorced from the purposes of employment law, subject to employer manipulation, and likely

to create an ingppropriately large dass of the self-employed.*®’

Third, what kind of relief is gppropriate when an employer misclassfiesindividuaswho are

" Thisiswhat | meant by saying above, text accompanying n.21, that the supposed conflict
among standards has been exaggerated by friends of working people. If the issue were redly only one
of conflicting standards, it may easily be resolved by conforming all satutesto the definition of Asdf-
employed? most essily invoked unilateraly by employers. Indeed, this appears to be happening. The
issueis not the multiplicity of standards, but rether the unification of andyd's around a standard thet is
eedly manipulated by employers and sdf-conscioudy advances no policy purpose.
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redlly its employees? The restrictions that *530 places on the Interna Revenue Service™® have now
given riseto an equa and opposite overreaction in Vizcaino v. Microsoft. With hindgght, dl the
plantiffswill assert that, hed they been told they were redly employees, they would have bought the
maximum permissble quantity of Microsoft sock, probably a itslowest sdling price. The mechaniam
for determining what rdief is owed each individua of the court of appeds broad clasBevery
misclassified employeBdefy bdief. Microsoft hardly merits much sympathy, but many employers might
find themsdves in Microsoft=s position. Oness sense of the propriety of subjecting them to large billsfor
back benefits doubtless reflects oners sense of the importance of the problem of dassfication of

workasin Amaican life

CONCLUSION

7.0 SUmming up. By some standards, the US system for dassifying workersisasimple one:

oneis either an employee, or saf-employed independent contractor. There are no other dasdfications,
for most purposes. No lega meaning attaches to such descriptions as dependent contractor,
permanent employee, regular employee, temporary employee, and thelike. There are only employees

entitled to amodest suite of rights and independent contractors entitled to fewer.

In practice, however, even this two-category system isinordinady complex. Many of its

18 pran.96
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complexities could only be hinted a in areport of thislength. It istrue that only around ten percent of
the workforce is consdered ether sdf-employed or the employee of something other than the recipient
of the sarvices However, within this ten percent, a subgtantid number of individuas might plausibly
claim to be employeesinstead, becauise they are econoricaly dependent on asingle entity thet exerts
mgor control of their work. The practical consequences of such potentid misclassfication resst
generdization. For some individuds, dassfication as sdf-employed, or an employee of a different
entity, might put them beyond the reach of union organization, or minimum wage laws, maximum hours
laws, unemployment insurance, or bendfits available to (other) employees. Others might wel come sdlf-
employed satus to evade taxes or socid security contributiors, or to retain tort suits against dangerous

work. Many individuas may smultaneoudy enjoy benefits and incur cogts due to misclassification.

Genegdizaion is made even more difficult by the numerous individua exemptions and provisons
from employment and revenue gatutes, o that potentia differences between employment and sdf-
employment are made less meaningful in particular cases. Thisistrue for truck drivers and computer
programmers, for example, where in both cases employees need not be paid premium pay for overtime
work. Other legidative attempts to equalize trestment between the employee and sdf-employed (eg.
domestic workers) or employee and employee of a contractor (e.g. agriculturd employeesin Cdifornia)
have been fallures, as afected individuds cannot make effective use of rdevant protective legidation, no

meatter how they are dassfied.

While complete understanding of the meaning of worker dassification should idedlly involve
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even more such locdized sudies, these could proliferate indefinitely, and it istime ingtead to evauate the
US dlassfication sysem. It istrue, as noted in paragraph 0.1, that the recent job-cregting performance
of the US labor market has been impressive, and one hesitates to suggest changes. Slill, it is difficult to
see that the current definition of Aemployeel isfunctiond for any purpose. A significantly broader
definition would reduce uncertainty, diminate some anomaous exclusons from legd protection, and

would not disadvantage any legitimate employer interest.

7.1.1 Current classification law contributes little or nothing to the USjob creation

Amiraclef There can hardly be any doubt that the remarkable ability of the US economy to generate

new jobs reflectsin part the fact that many of these jobs are low-paying and can later be diminated.
Thisflexibility, so important to the booming US sarvice and technology sectors, owes little or nothing to
worker classfication, but rather reflects the generd US unwillingness to use law to dipulate anything but
minima employment sandards. SAf-employment in the US is not even growing. It has contributed
nothing overdl to recent job crestion. Hiring through temporary agencies, by contradt, is growing.
However, it isdill such asmdl part of the labor market (perhaps two percent) that it has contributed
little to US job growth. More to the point, if the firm recelving the services of the temporary worker
became her legd employer (or joint employer) aswell, cogsto that firm woud not necessarily

increase. 1t could il pay low wages and provide no vacations or hedth insurance. It could till employ
a will or diminate the job at alater date. 1t would not even necessarily take on adminidrative expense:

it could even hirethrough temporary help agencies or outsource its personnel administration to an
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independent contractor, if these entities could do the job more chegply. The main practical impact of
meking the dient firm an employer or joint employer would be that the temporary employee might have
to beincluded either in aunion, or in certain employer benefit plans. Perhgps at the margin some such
jobswould no longer be created, if the dient firm were the legd employer or joint employer, but most

probably would.

7.1.2 Current USclassification poorly identifies appropriate targets of legal protection.

Aswe have seen, US Aemployeesi Asdlf-employed,§ and employessin triangular rdations are dll
amorphous and diverse dassfications. Each indudes dependent individuas who may need legd shelter
from the employment market, and many otherswho are doing very wdl. Attemptsover thelast few
years by unions and other advocacy organizations to focus attention on exploited temps or sdf-
employed people may have backfired, as dl of these groupsindude many satisfied individuds.

7.1.3 Current US classification is potentially expensive and uncertain. Condder the
Microsoft Corporation, which learned to its dismay that: (1) employers are not necessxrily freeto
classify workers however they like. Some individuas, working under the close direction of asingle
entity, just are itsAemployees! as amaiter of law, irrespective of any documents they signed or
company designation. (2) Thislegd determination, however, is hard to predict and involves weighing
many factorsthet different people may weigh differently. (3) An employer that compensates employees

through stock options or other benefit plans may face enormous lighility for guessing wrong.
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7.1.4 Current US classification results in anomal ous regulatory failures that advance no
policy goal and make law appear irrational. It istruethet it isvery hard to find major cases of large
groups disadvantaged by the current dassfication scheme. Large groups of individudsliving in poverty
but excluded from labor regulation due to their misclassfication as saf-employed smply cannot be
identified; as indicated, the sdf -employed group is smdl and not growing, and few are near poverty.
Theinjudtices if any, of USworker classfication law are dwarfed by the injustice of employees,
perhaps fifteen or twenty percent, holding jobs that pay wages a poverty level. A nationd initiative to
improve that Stuation could not rationaly focusjust on employees of temp agencies, these employees
would be asmadl subset of the larger group of employees who are poorly-paid and lack insurance
agang uncertainty. Again, as noted repeatedly, there is no US indination at the moment to increase
protection for poorly-paid employees. The palitically dominant consensus reflects rather some concern
that increasing such protection might dow the creation of jobs, and a bes, the hope that such jobs are
important way gations into employment and will eventudly help their holdersinto better jobs.

However, if new policies were to be created for such jobs, it would beirrationd to target them just on

temporary employees.

Theinjustices of the US definition of Aemployeed are rather of the smdler, nagging, revulsion
againgt-
irrational-

inequaity kind.
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when it
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undertakes
none of the
legd obligations
of an
employer?
Why isthe
dientfirm
privileged to
demand
contractors
without unions
but suddenly
neutrd if those
unionstry to
picket that
samedient?
Why exactly do
we think that
Congress
meant that

employersare



freeto harass
sudent interns
sexudly, andin
what way isit a
sidying
answer to be
told that such
interns are not
common law

employees?

7.3.0 Two reform proposals, It isnot possible to abolish the status of saf-employment (and
therefore not possible to abolish the basic US two- category scheme). There Smply are many
Americans who render services to many others over the course of the year, receive income from many
sources, no one of which gppropriately bears any responghility for the worker=s hedith, safety, or
savings. Thee arethe sdf-employed. It is, possible, however, to redtrict that category to individuas

who redly bdonginiit.
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7.3.1 A broadened definition of employee American politica experienceisthat any definition
of Aemployeed that involves judicid weighing of multiple factors will exdude many people from labor
dautes. Congressisfreeto adopt ampler, moreinclusive definitions, though these are not currently
paliticaly feesblein the US. Possble definitions might presume employee Satus and place the burden
of proof on anyone attempting to demondrate sdlf-employment; require that the salf-employed in fact
render services to multiple payers over a given time period; require somekind of minimad capitaization
for a sdf-employed business, or somefla rule that persons earning less than the median nationa income

areto be treated as Aemployeed) for Iabor regulation, irrespective of their satusin tort or tax law.

This author=s preferred gpproach might incorporate four basic principles:

1. All employment and labor regulation ought presumptively to goply to dl human beingswho

work, that is, render services for money or other compensation. Exemptions must away's be judtified.

2. A judtified exemption from employment or Iabor regulation is an exemption thet evidence
uggessislikdy to lead to fuller or more meaningful employment. Examplesindude: reduced minimum
wages that can be shown to help create jobsfor unemployed people; contingent jobs thet are way-

gationsinto or between more stable employment.

3. Blanket exemptions from employment regulation under abstract categorizations, developed
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for purposes unrelated to job creation or improvement (such as Aindependent contractorl status), are
never judtified.
4. Certain badc protections should be definitively, not merdy presumptively, extended to all

personswho work. This proposd is elaborated in the next section.

7.3.2 Minimal protections that apply to all working people, whether employed or self-
employed. Certain minima standards of justice might be extended by legidation to dl individuas who
render labor for money, irrespective of their satus for other purposes. The ILO Declaration on
Fundamental Principles® would be agood starting paint. 1LO Dedarationsrardy, if ever, figurein US
domestic employment law, but thisissue might be a good opportunity to change this practice. In

paragraph 2, the ILO

Dedaresthat dl Members, eveniif they have not ratified the Conventionsin question,
have an obligation, arigng from the very fact of membership in the Organization, to
respect, to promote and to redize, in good faith and in accordance with the Condtitu-
tion, the principlesconcerning the fundamentd rights which are the subject of those

Conventions, namdly:

(@) freedom of assoaiation and the effective recognition of the right to collective

199 LO Dedaration on Fundamenta Principles and Rights At Work and Its Follow-Up, adopted
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barganing;

(b) the dimination of al forms of forced or compulsory labour;

(c) the effective abalition of child labour; and

(d) the dimination of discrimination in respect of employment and occupation.

by the Internationd Labour Conference a its Eighty- sixth Session, Geneva, 18 June 1998.

131



The lagt three are cartainly rights that should gpply to dl working individuals, irrepective of ther Satus
asemployess or sdf-employed.® As noted above, none appears to be a serious socid problemin the
USBthere are few reported examples of large-scae forced labor, child |abor, or discriminaion involving
the nomindly sdf-employed. But just for that reason, the principa that some employment rights are so
fundamentd as to belong to dl working people, irrepective of their dassfication for other purposes,

might dart with these rights

1A s noted supran.91, aAlabor union,d in which genuindy sdf-employed individuals, such as
doctors or lawyers, sought to fix their rate of remuneration, would raise difficult issues under US
antitrust laws.
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