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PREFACE

M

igration for work is becoming an increasingly permanent feature
of today’s labour markets. Growing inequality between and within
countries has added the incentive—and in some cases created the bare
necessity—for people to explore economic opportunities abroad. Continuously
lower opportunities of women to secure productive work at home explain their
growing presence at the lower echelons of the migrant workforce alongside
men.
Migration for work is controversial. Proponents extol its virtues of relieving
unemployment pressures at home and filling labour market shortages in the host
country; providing migrant workers with opportunities for skills development
abroad; and generating remittances that boost home economies. Opponents
lament the failure to create decent work and the accompanying ‘brain drain’
in the sending countries; the downward pressure on working conditions caused
by large inflows of migrant workers, fewer employment opportunities for
unskilled nationals, and lower productivity gains; or threats to national security or
sovereignty in the host economies.
Different countries experience different labour market needs, and it is one of the
tasks of social dialogue in Asian and Pacific societies to find the optimal blend
between the national and migrant workforce. Whatever the outcome of that
dialogue may be, proponents and opponents at the international level agree on at
least one point: Everyone will only benefit from orderly migration. This implies
that the exploitation of regular or irregular migrant workers is never an option.
In this perspective, the member States of the International Labour Organization
have laid down certain rights which regular and irregular migrant workers should
enjoy, irrespective of the particular labour migration policy of their home or
host country. This publication aspires to be a handy reference guide, explaining
these rights from the vantage point of the migrant worker to policymakers and
practitioners.
I thank the authors of this Guide, Tim De Meyer, Busakorn Suriyasarn and
Nelien Haspels. The Guide results from a joint effort by the ILO’s Subregional
Office for East Asia and the Project Managing Cross-border Movements of
Labour in South-East Asia in cooperation with the Asian Project on Governance
of Labour Migration and the Mekong Subregional Project to Combat Trafficking
vii

in Children and Women, with resources provided by the Government of Japan
and the ILO.
We would like to also express our appreciation to the participants of the Validation
Workshop on the Guide, held in Thailand in June 2007 for their valuable
contributions, as well as to colleagues for their helpful technical comments, in
particular those from the Equality, Migrant Workers and Indigenous Peoples
Team of the International Labour Standards Department and the International
Labour Migration and the Conditions of Work and Employment Programmes in
Geneva; and from the ILO Offices in Bangkok, Beijing, Beirut and Jakarta.

Bill Salter
Director
Subregional Office for East Asia
ILO Bangkok
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Global labour migration
Migration is an important global issue. The number of international migrants has
more than doubled worldwide during the last 30 years, from 75 million in 1965
to 191 million in 2005. This means that 1 in 35 people or 3 per cent of the world’s
population are now living outside their home countries.1
Of the world’s nearly 200 million migrants, the International Labour Office
(ILO) estimates that 90 million men and women were migrant workers in 2005.2
The United Nations (UN) Population Division puts the figure of international
migrants in Asia at 53 million in 2005, about half of whom are working. This
figure does not include internal migrant workers. Estimates by non-governmental
organizations are usually higher.

Push and pull factors of migration
Current migration patterns are part of larger change processes. Accelerated
global integration of markets, combined with hugely improved travel and
communications, enable increasingly more people to move across borders. Most
migrants seek job opportunities abroad because they cannot find work and earn
enough to support themselves and their families in their own countries. The
widening gaps in incomes and standards of living within and between countries
add to the pressure to migrate.
At the macro level, the shortages of workers in economically better-off countries
and the oversupply of workers or underemployment in less-well-off countries
are important pull and push factors of migration. Social and economic insecurity
and political crises in some countries also force people to leave home. Given the
accelerating forces of global integration, movements of people across borders are
an increasingly inevitable and permanent feature of today’s world. The reality is
that more people will continue to migrate for jobs. The challenge for policymakers
is how to influence migration in ways that maximize the potential benefits and
mitigate negative effects for workers, companies and societies.
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%HQH¿WVDQGFRVWVRIPLJUDWLRQ
There are costs and benefits associated with labour migration. On the up side,
higher wages and remittances afford migrants and their families better standards
of living and security. Migrant-sending countries enjoy several potential
benefits, including remittances that contribute to poverty reduction, reduced
unemployment, and the sharing of skills and technology. On the down side, the
sending countries lose a share of their labour force, often young workers, tax
income and national output.3
Skilled workers and professionals have more bargaining power and consequently
enjoy proper compensation and rights’ protection. Migrant workers in low- and
semi-skilled jobs typically fare less well. They are often at a greater disadvantage
because they tend to work in occupations or sectors of work at the fringes of
legal governance. Low-skilled and semi-skilled migrant workers, who form
the majority of migrant workers, usually encounter numerous problems in
the migration process and in destination countries. Due to their low levels of
education, race or ethnicity, sex, employment and migrant status, they face more
risks and vulnerabilities to discrimination, exploitation and abuse than those in
highly skilled jobs. In the host countries migrant workers often end up being
excluded from the protection, rights and entitlements enjoyed by nationals.
Migrant-receiving countries also need to weigh benefits with costs. Companies
and countries gain economically from the labour of migrant workers, but orderly
migration management requires resources which receiving countries are sometimes
hesitant to allocate. For example, it is often difficult and sometimes impossible for
migrant workers to access the host country’s public education and health care
services. In addition, despite little evidence to support allegations that foreign
migrant workers take jobs away from nationals, strong negative sentiments against
migrant workers exist, compromising the fair treatment of migrant workers in
host societies.

I NT R O D UC T I O N

Given the potential gains against the prospect of unemployment or insecurity at
home, more migrant workers than ever are taking the risks to migrate for what they
see as a better future. Governments of both sending and receiving countries need
to cope with the increase in labour migration. Investment in proper management
of migration flows is needed to curb the growth of irregular migration, including
human trafficking. Prevention of abuse is more cost-effective than only taking
remedial action in worst case scenarios.

2

4.

Labour migration trends in Asia4
Movements of people across borders in Asia have historically been informal.
Governments, especially of receiving countries, have made efforts to regularize

migration flows. However, in Asia the number of men and women traveling
for employment overseas through government-sponsored programs has fallen
drastically. Migration in the region, as in other parts of the world, is increasingly
organized by private intermediaries and recruitment agencies. While some
recruitment agencies are large firms, the overall majority are small-scale and often
unregistered ventures.
This puts more migrant workers at risk of recruitment malpractices and rights’
violations. Irregular migration in the region, including smuggling and trafficking
in persons, is taking on new forms and dimensions, not only raising concerns
about the exposure of migrant workers to exploitation and abuse, but fueling fears
about national security and public order.
Recent trends show that more Asian workers from both traditional source countries
like India, Pakistan, the Philippines, Indonesia and Sri Lanka and emerging source
countries like Bangladesh, Cambodia, Lao PDR and Viet Nam are now finding
jobs in other Asian countries. Among the main receiving countries in Asia are
Japan, the Republic of Korea, Malaysia, Singapore, Thailand, Brunei Darussalam,
Hong Kong Special Administrative Region (China) and Taiwan (China).
The trends reflect a shift from the traditional out-flow of Asian migrant workers
to Middle-Eastern destinations of the past two decades. Of the 25 million migrant
workers in Asia, many are employed in neighbouring countries, such as Indonesians
in Malaysia, Cambodians, Laotians and ethnic Burmese as well as indigenous and
tribal peoples from Myanmar in Thailand, Afghans in Pakistan, Nepalese and
Bangladeshis in India, and Samoans and Kiribatians in New Zealand, besides the
millions of South and Southeast Asians in the Middle East, Europe or the United
States. Decreasing economic opportunities and loss of land, and vulnerability to
trafficking, have resulted in increased migration and urbanization of indigenous
and tribal peoples in the region.

5.

How international labour standards help migrant workers
States have the sovereign right to develop their own labour and migration policies.
This requires coherent and comprehensive national policies to effectively manage
labour migration, including the protection of the rights of migrant workers. Special

I NT R O D UC T I O N

Almost all labour migration within Asia is classified as temporary. Most migrant
workers leave on fixed-term contracts of one to two years. The migration flow is
largely dominated by low-skilled and semi-skilled migrant workers, such as those
in construction, domestic service, entertainment and manufacturing. The global
trend of feminization of migration is evident in Asia, where half of the workers
seeking employment overseas are now women, many of whom migrating on their
own, especially women migrant workers from Cambodia, Lao PDR, Myanmar,
Indonesia, the Philippines and Sri Lanka.

3

attention should be given to the multiple disadvantages and discrimination often
faced by migrant workers on the basis of their sex, race or ethnicity, employment
and migrant status.
The ILO’s member States have committed themselves to protecting the rights and
interests of migrant workers in the ILO’s Constitution of 1919—a commitment
which was reiterated in 19445 and reaffirmed in 1998 when the ILO Declaration
on Fundamental Principles and Rights at Work called for “special attention to
the problems of persons with special social needs, particularly the unemployed
and migrant workers.” The United Nations6 and the International Labour
Organization have also adopted several standards specifically aimed at protecting
international migrant workers’ rights.
In recent years, the management of globalization and increased migration flows
have become issues of pressing concern for policymakers, employers, workers and
their respective organizations, and civil society worldwide. International labour
standards adopted by governments, workers and employers lay down the basic
minimum social standards so that people can work in freedom, safety and dignity.
The standards are there to ensure that economic development is not pursued as an
end in itself but as a means to improve the lives of people. They help governments
and employers to avoid the temptation of lowering labour costs to gain advantages
in international trade by creating a level playing field in the global economy.
International labour standards inspire the development of national legislation,
policies and practices. Millions of workers have benefited from national laws
enacted to comply with international labour standards, although only a small
number of them may be aware of the connection between, for example, a poster
on occupational safety and health standards in their factory, or rules on rest periods
and maternity leave in the workplace, and the corresponding Convention. In this
way the ILO standards have a real impact on the lives and working conditions of
millions of workers, including migrant workers.

I NT R O D UC T I O N
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Aims of the Guide
This Guide provides an update on the rights of migrant workers as laid down in
international labour standards for use by policymakers and migration practitioners
in Asia and the Pacific with a view to facilitate the design and implementation of
appropriate policies and practical measures for matching labour market needs with
the internationally agreed rights of migrant workers. Migration has many faces,
male and female of different racial, social and ethnic origins and nationalities. It
is hoped that this Guide will contribute to a better understanding and respect for
their fundamental human and workers’ rights.
The Guide is intended for policymakers and those dealing with migration in
the public and the private sector on a day-to-day basis. It aims to familiarize
senior and middle management levels in the many government agencies dealing

with migration with the specific employment and labour aspects of migration. It
also hopes to inform employers and their organizations which are faced with a
demand for labour that national supply is not able to satisfy, and workers and their
organizations who are sometimes caught between seemingly conflicting interests
to protect national and foreign workers. Migrant workers and their organizations
as well as civil society groups interested in advocating workers’ rights and building
strong, sustainable and harmonious labour relations among diverse work forces in
societies may also find this Guide useful.
The Guide has been prepared for policy makers and practitioners dealing with
migration in Asia and the Pacific. For this reason facts and examples focus on
migration realities in this region. However, migration is a worldwide phenomenon.
Countries and their citizens everywhere need to come to grips with similar
challenges and may benefit from experiences, lessons and good practices learned
elsewhere. Therefore, the scope of the Guide may have relevance beyond the
Asia-Pacific region and it is hoped it may serve as inspiration in other parts of the
world.

Contents of the Guide
The Guide has five chapters, including this Introduction. Chapter 2: A Fair Deal
for Migrant Workers explains basic terms and concepts in the migration and
discrimination field and gives an overview of the international labour standards
that are especially relevant to the protection of migrant workers’ rights.
Chapter 3: The Rights of Migrant Workers describes the fundamental principles
and rights at work which apply to all workers and specifies migrant workers’ rights as
laid down in international labour instruments at all stages of the migration process,
from pre-departure and during the journey, on arrival, during employment, to
return and repatriation.
Chapter 4: The ILO and International Labour Standards addresses questions the
reader may have about the ILO and international standard setting. What is the
role of international standards and why do ILO member States adopt them? How
are these standards developed, how are they applied in national contexts and what
is their use in practice?
Chapter 5: Application of International Labour Standards describes the mechanisms
and procedures of the ILO to assist countries in implementing the provisions in
the standards. It sets out the various forms of dialogue and the different types of
complaints and procedures that are in place to help secure the rights and freedoms
of all workers, including those who have migrated to earn a decent living.
The endnotes give exact references to the sources, so that readers interested in the
precise wording of an instrument can easily find what they are looking for. The
annexes provide additional information:

I NT R O D UC T I O N
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Annex 1 provides a list of international labour standards relevant to
migrant workers, including ILO Conventions and Recommendations
and web links, as well as United Nations and regional instruments.
Annex 2 contains the bibliography, other relevant publications, training
and advocacy materials and web links on international migration.
Annex 3 gives an overview of the ratification status of key migrant
workers conventions.
Annex 4 contains ILO guidance on the application of Forced Labour
Convention, 1930 (No. 29).
Annex 5 gives examples of CEACR observations and direct requests to
governments.
Annex 6 contains a glossary of terms and definitions used in the
Guide.
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A FAIR DEAL FOR
MIGRANT WORKERS

2

The ILO promotes opportunities for all men and women of working age, including
migrant workers, to obtain decent and productive work in conditions of freedom,
equity, security, and human dignity. Decent work for migrant workers means
that they should be entitled to:
fundamental human rights at work, including the right to be protected
against discrimination on the basis of sex, racial, ethnic and social origin,
religion and political opinion
productive work as the basis of a livelihood
protection against accidents, injuries and diseases at work, and social
security
social inclusion and participation in social dialogue.

Who are ‘migrant workers’?
Migrant workers are people who leave home to find work outside of their
hometown or home country. Persons who move for work in their own country are
‘domestic’ or ‘internal’ migrant workers. Persons who move for work to another
country are commonly called ‘foreign’ or ‘international’ migrant workers.
Migrant workers are considered ‘regularly admitted’ or ‘regular migrant workers’
when their entry and work activity comply with the immigration laws of the
country in which they work. When migrant workers are employed without being
regularly admitted—or without being able to produce evidence of their regular
admission, they are considered ‘irregular’ or ‘undocumented’ migrant workers.
Although irregular migrant workers may not necessarily be ‘regularized’ only
because they have been working, they are still entitled to their human rights at
work.
International migrant workers include workers migrating for short-term or
seasonal work as well as for permanent settlement. These workers may migrate:
under government-sponsored programmes
under private recruitment schemes (e.g., involving private recruitment
agencies)
on their own account in search for employment.

A F A I R D EA L FO R M I G RA N T W O R K ER S
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If the irregular entry into the foreign country is deliberate and assisted by a
person who derives a benefit from this violation of immigration laws, the migrant
worker has been ‘smuggled’.7 If the irregular entry does not result from such
consensual transaction, but from fraud with the intention to exploit a person, the
person has been ‘trafficked’. However, regular migrant workers can also be or
become victims of trafficking.8 (See Box 1.)

%R[5HIXJHHDQGYLFWLPRIWUDI¿FNLQJLQSHUVRQV
Two other categories of international migrants are covered by international labour standards
governing migration for employment when they are workers employed outside of their home
FRXQWU\ L UHIXJHHVDQGGLVSODFHGSHUVRQVDQG LL YLFWLPVRIWUDI¿FNLQJLQSHUVRQV
Refugee
A ‘refugee’ is a person who “owing to a well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group, or political opinion, is outside
the country of his/her nationality, and is unable to or, owing to such fear, is unwilling to avail him/
KHUVHOIRIWKHSURWHFWLRQRIWKDWFRXQWU\´ 7KHGLIIHUHQFHZLWKDPLJUDQWZRUNHULVWKDWDPLJUDQW
worker chooses to emigrate to another country, while a refugee (or a displaced person) is driven
IURPKLVRUKHUKRPHFRXQWU\RUFDQQRWVDIHO\UHWXUQWRLW
9LFWLPRIWUDI¿FNLQJLQSHUVRQV
$µYLFWLPRIWUDI¿FNLQJ¶LVDSHUVRQZKRKDVEHHQGHFHLYHGRUIRUFHGLQWRDVLWXDWLRQRIVH[XDORU
ODERXUH[SORLWDWLRQ7UDI¿FNLQJLQSHUVRQVPD\WDNHSODFHZLWKLQDVZHOODVDFURVVLQWHUQDWLRQDO
ERXQGDULHV$SHUVRQZKRKDVEHHQWUDI¿FNHGDFURVVQDWLRQDOIURQWLHUVLVWKHYLFWLPRIDFULPH
QRWWKHSHUSHWUDWRURIDFULPLQDORIIHQFH HJYLRODWLRQRILPPLJUDWLRQODZV $YLFWLPRIWUDI¿FNLQJ
LVRIWHQDOVRDPLJUDQWZRUNHUEXWWKHGH¿QLQJGLIIHUHQFHLVWKDWDWUDI¿FNLQJYLFWLP¶VLQYROYHPHQW
LQ DQ H[SORLWDWLYH VLWXDWLRQ LV QRW EDVHG RQ IXOO\ LQIRUPHG FRQVHQW EXW RQ HLWKHU GHFHSWLRQ RU
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$UWLFOH$RIWKH8QLWHG1DWLRQV&RQYHQWLRQ5HODWLQJWRWKH6WDWXVRI5HIXJHHV
 7KH PRVW UHFHQW DQG PRVW ZLGHO\ DFFHSWHG GH¿QLWLRQ RI WUDI¿FNLQJ LV JLYHQ LQ WKH 3DOHUPR  3URWRFRO WR
3UHYHQW 6XSSUHVV DQG 3XQLVK 7UDI¿FNLQJ LQ 3HUVRQV (VSHFLDOO\ :RPHQ DQG &KLOGUHQ 6XSSOHPHQWLQJ WKH
United Nations Convention Against Transnational Organized Crime, 2000:
³7UDI¿FNLQJLQSHUVRQV´PHDQVWKHUHFUXLWPHQWWUDQVSRUWDWLRQWUDQVIHUKDUERXULQJRUUHFHLSWRISHUVRQV
by means of a threat or use of force or other forms of coercion, of abduction, of fraud, of GHFHSWLRQ, of
the DEXVHRISRZHURURIDSRVLWLRQRIYXOQHUDELOLW\RURIWKHJLYLQJRUUHFHLYLQJRISD\PHQWVRUEHQH¿WVWR
DFKLHYHWKHFRQVHQWRIDSHUVRQIRUWKHSXUSRVHRIH[SORLWDWLRQ([SORLWDWLRQVKDOOLQFOXGHDWDPLQLPXP
³WKHH[SORLWDWLRQRIWKHSURVWLWXWLRQRIRWKHUVRURWKHUIRUPVRIVH[XDOH[SORLWDWLRQIRUFHGODERXURUVHUYLFHV
VODYHU\RUSUDFWLFHVVLPLODUWRVODYHU\VHUYLWXGHRUWKHUHPRYDORIRUJDQV´
The consent RI D WUDI¿FNLQJ YLFWLP WR WKH H[SORLWDWLRQ shall be irrelevant where any of the means
mentioned above, such as the abuse of power, have been used
The recruitment, transportation, transfer, harbouring or receipt of a childIRUWKHSXUSRVHRIH[SORLWDWLRQ
VKDOO EH FRQVLGHUHG µWUDI¿FNLQJ LQ SHUVRQV¶ HYHQ LI WKLV GRHV not involve any of the means mentioned
DERYH
“Child´VKDOOPHDQDQ\SHUVRQless than eighteen\HDUVRIDJH

2.

Migrant workers and international labour standards
ILO Conventions and Recommendations are meant to apply to all workers
irrespective of their nationality. In other words, international labour standards apply
to migrant workers in the same way as they apply to workers who are citizens.
This means that, in principle all the international labour instruments are relevant
to migrant workers as they set out the minimum labour standards that have been
universally agreed upon at the international level.

This Guide refers primarily to the international labour standards that are of
specific relevance for the protection of migrant workers’ rights and explains the
substantive areas in which all migrant workers should enjoy equal treatment and
opportunities. These international labour standards can be roughly divided into
three categories:
standards on migration as an element of employment policy
standards articulating fundamental principles and rights at
work
other standards that are relevant to migrant workers including those
concerning social security, employment policy, private and public
employment agencies, employment and working conditions, as well as
those covering sectors with large numbers of migrant workers.
2.1 International labour standards on migration

It is to be noted that the ‘migrant workers’ referred to in these standards include
only ‘foreign’ or ‘international’ or ‘external’ migrant workers, and not ‘domestic’
or ‘internal’ migrant workers. In addition, the two migration Conventions (Nos.
97 and 143) refer to the rights of migrant employees, and do not cover the rights
of foreign citizens who are self-employed workers.9
2.2 Fundamental Principles and Rights at Work
In recent years, a consensus has emerged that certain standards form the foundation
of equitable social and economic development. In order to enable ILO member
States to cope with the competitive pressures of global economic integration and
ensure that the principles underlying these standards as laid down in the ILO
Constitution are recognized, respected and realized everywhere, governments,
employers’ and workers’ organizations adopted a Declaration on Fundamental
Principles and Rights at Work and its Follow-up in 1998.
The Declaration’s Preamble specifically calls for special attention to “persons with
special needs, particularly the unemployed and migrant workers,” and efforts at all levels
to resolve their problems.
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States have the sovereign right to determine who enters their territory and their
labour market. To ensure that sovereignty does not run counter to the equal
treatment principle provided in international labour standards—and to provide
for protection during the migration process—the ILO’s member States adopted
five up-to-date instruments (two Conventions and three Recommendations)
specifically for international migrant workers:
Migration for Employment Convention (Revised), 1949 (No. 97) and
Recommendation (Revised) 1949, (No. 86)
Protection of Migrant Workers (Underdeveloped Countries)
Recommendation, 1955 (No. 100)
Migrant Workers (Supplementary Provisions) Convention, 1975 (No.
143) and the Migrant Workers Recommendation, 1975 (No. 151).
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The Fundamental Principles and Rights at Work cover four areas:
Freedom of association and the right to bargain collectively
Elimination of all forms of forced or compulsory labour
Effective abolition of child labour
Elimination of discrimination in employment and occupation.

%R[)XQGDPHQWDO3ULQFLSOHVDQG5LJKWVDW:RUNDQGFRQFHUQHG&RQYHQWLRQV
VHHDOVR$QQH[
Freedom of association and the
right to bargain collectively

x Freedom of Association and Protection of the Right
WR2UJDQL]H&RQYHQWLRQ 1R 
x Right to Organize and Collective Bargaining
&RQYHQWLRQ 1R 

Elimination of all forms of forced or
compulsory labour

x )RUFHG/DERXU&RQYHQWLRQ 1R 

Effective abolition of child labour

x 0LQLPXP$JH&RQYHQWLRQ 1R 

x $EROLWLRQRI)RUFHG/DERXU&RQYHQWLRQ 1R
 

x :RUVW)RUPVRI&KLOG/DERXU&RQYHQWLRQ 1R
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Elimination of discrimination in
employment and occupation
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x (TXDO5HPXQHUDWLRQ&RQYHQWLRQ 1R 
x Discrimination (Employment and Occupation)
&RQYHQWLRQ 1R 

The ILO Declaration on Fundamental Principles and Rights at Work makes it
clear that these principles and rights are universal and apply to all human beings in
all countries—regardless of nationality or residence or migrant status, and regardless
of countries’ level of economic development. These basic principles and rights
must be respected even in countries whose governments have not ratified the
Conventions concerned. On several occasions the ILO Committee of Experts
on the Application of Conventions and Recommendations (CEACR) and the
Committee on Freedom of Association (CFA) have made comments on the
application of these standards to irregular migrant workers (see Box 24, in Section
1.2 of Chapter 5).

3.

Equality at work and discrimination
3.1 What is equality at work?
Equality at work is a fundamental value and principle, enabling workers to claim
a fair share of the wealth which they help generate.
The principle of equal opportunity at work aims to ensure that people
can develop their economic potential to the fullest, and can allocate their
time and energy where productive use and reward are the highest.

The principle of equal treatment intends to ensure that people’s work
performance is rewarded according to productivity and merit, taking into
account the objective characteristics of the job (e.g., skills, knowledge,
responsibilities, working conditions), and without interference of
considerations unrelated to merit (e.g., sex, race or religion).
Host economies benefit if they make full use of the potential of the migrant
workers they attract. Migrant workers, host and home economies benefit alike
if the workers are paid and treated the same for the same amount of wealth they
help create. Discriminatory practices erode equality of opportunity and treatment
at work.
3.2 What is discrimination?
Discrimination at work is a difference in work-related treatment or opportunity for
which there is no objective or legitimate justification. For example, productivity
or prior qualifications may be a legitimate reason to pay one person more than
another one for a job of equal value. However, discrimination occurs when two
persons of the same merit but of a different race, colour, sex or descent are paid
different salaries for the same job or a job of equal value.

Convention No. 111 specifically prohibits any form of direct and indirect
discrimination:
Direct discrimination exists when unequal treatment between workers
of different race, colour, sex or any other ground covered by the
Convention stems directly from laws, rules or practices making an
explicit difference between workers on these grounds. For example,
laws which do not allow women to sign contracts. A labour law
stipulating that internal rural migrants shall receive less pay in cities than
the residents of these cities. Or job advertisements which specify the
appearance and sex of the candidates. Or legislation excluding women
migrant workers from the right to maternity protection.
Indirect discrimination means rules and practices which appear neutral but
in practice lead to disadvantages primarily suffered by persons of one sex,
race, colour or other characteristics. For example, setting requirements
for managerial or secretarial jobs which are irrelevant to the job such
as height or weight levels that typically only people of one sex, race or
colour can meet.12 General rules or legislation restricting the rights of
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Discrimination is defined in the Discrimination (Employment and Occupation)
Convention, 1958 (No. 111), as any distinction, exclusion or preference based on race,
colour, sex, religion, political opinion, national extraction or social origin10 which nullifies
or impairs equality of opportunity or treatment in employment or occupation. In many
countries, discrimination in employment is also prohibited on the basis of physical
or mental disability, age, marital status, maternity, sexual orientation, material
well-being or being HIV-positive.11
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workers in domestic service, when its is know that domestic workers in
the country are predominantly women migrant workers (from a certain
ethnic origin) could be considered to be indirect discrimination on the
basis of sex (and race/ethnic origin) of migrant workers.
3.3 What is not discrimination?
Recruiting exclusively from among groups representing a certain race, colour, sex,
ethnic or social origin, religion or political opinion is discriminatory. However,
employment practices are not considered to be discriminatory when they are
based on the actual and real needs of a job, for example, employing male and
female attendants in bathrooms for the respective sexes. Exceptionally, sex, race
or religion, for instance, can be a legitimate, inherent requirement of the job.

Box 3: Sex, race, religion and inherent requirements of the job
:KLOHGLVFULPLQDWLRQLVQRWFRQGRQHGDQGVHOHFWLRQVKRXOGEHEDVHGRQUHTXLUHPHQWVRIWKHMRE
WKHUHDUHVLWXDWLRQVRIEXVLQHVVQHFHVVLW\ZKHUHDSHUVRQ¶VVH[UDFHQDWLRQDOLW\RURULJLQFRXOG
EHDUHTXLUHPHQWIRUWKHMRE6XFKVLWXDWLRQVRIEXVLQHVVQHFHVVLW\PLJKWLQFOXGH
)RRG EHYHUDJHVHUYLFHVZKHUHUDFHODQJXDJHRUUHOLJLRQLVDUHTXLUHPHQWRUTXDOL¿FDWLRQ
IRUWKHMRE
3HUVRQDO VHUYLFHV VXFK DV KHDOWK ZHOIDUH HGXFDWLRQ ZKHUH WKH KROGHU RI WKH MRE SURYLGHV
services to other individuals that can most effectively be performed by persons of the same
RURWKHUVH[RUUDFH
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,QVXFKVLWXDWLRQVRIEXVLQHVVQHFHVVLW\WKHHPSOR\HUKDVWRH[SODLQWKLVDQGPDNHLWFOHDUWKDW
VHOHFWLRQLVEDVHGHQWLUHO\RQMREUHTXLUHPHQWV
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([DPSOHVRIVSHFL¿FUHTXLUHPHQWVIRUEXVLQHVVQHFHVVLWLHV
/DQJXDJHUHTXLUHPHQWVHJFRPSDQLHVZLWKEXVLQHVVLQWHUHVWVLQ&KLQDZKLFKDUHUHFUXLWLQJ
RI¿FHUVWRKDQGOHPDMRU&KLQHVHFOLHQWVPD\UHTXLUHWKHRI¿FHUVWREHFRQYHUVDQWLQ0DQGDULQ
7KH ODQJXDJH UHTXLUHPHQW VKRXOG EH VWDWHG FOHDUO\ ³&RQYHUVDQW LQ 0DQGDULQ´ LQVWHDG RI
³&KLQHVHRQO\´
5HOLJLRXVVHQVLWLYLWLHVHJHPSOR\HHVZRUNLQJLQD+DODONLWFKHQPXVWEHLQFRPSOLDQFHZLWK
WKHFHUWL¿HGUHTXLUHPHQWVRI08,6>WKHMajlis Ugama Islam Singapura or Islamic Religious
&RXQFLORI6LQJDSRUH@FDVKLHUVLQDVXSHUPDUNHWPD\EHUHTXLUHGWRKDQGOHSRUNDWFKHFN
RXWV
6RXUFH0LQLVWU\RI0DQSRZHU6LQJDSRUH(Tripartite) Code of Responsible Employment Practices, Recruitment
DQG6HOHFWLRQ&DVH6WXG\6HULHV$SSHQGL[$

3.4 What is positive action?
Different treatment or opportunities for specific groups of people is also allowed—
and often called for—if their objective is to:
protect a certain group of workers on special grounds, for example, the
protection of the reproductive function of all workers of child bearing
age
promote equality by positive or affirmative action or special temporary
measures.

%R[:KDWLVSRVLWLYHDFWLRQDQGZK\LVLWQHHGHG"
3RVLWLYHRUDI¿UPDWLYHDFWLRQ consists of temporary measures to redress the effects of past
discrimination in order to establish ‘de facto’ equality of opportunity and treatment between
SRSXODWLRQ JURXSV LQ VRFLHW\ 6XFK PHDVXUHV DUH WDUJHWHG DW D SDUWLFXODU JURXS 7KH\ DUH
intended to eliminate and prevent discrimination, and to offset the disadvantages arising from
H[LVWLQJDWWLWXGHVEHKDYLRUDQGVWUXFWXUHVEDVHGRQVRFLDOUDFLDODQGRUJHQGHUVWHUHRW\SHV7KH
adoption of such policies stems from the observation that the legal banning of discrimination has
QRWSURYHGVXI¿FLHQWWRFUHDWHHTXDORXWFRPHVDQGUHDOHTXDOLW\LQSUDFWLFH
$I¿UPDWLYHDFWLRQLQIDYRURIDSDUWLFXODUSRSXODWLRQJURXSVXFKDVZRPHQLQGLJHQRXVSHRSOHV
or ethnic minorities, to redress the effects of past discrimination should not be considered
GLVFULPLQDWRU\DJDLQVWRWKHUJURXSV2QFHWKHFRQVHTXHQFHVRISDVWGLVFULPLQDWLRQKDYHEHHQ
UHFWL¿HGWKHPHDVXUHVVKRXOGEHUHPRYHG
([DPSOHVRISRVLWLYHDFWLRQ
The Regulations allow employers to proactively encourage people of particular religions or beliefs
WRDSSO\IRUFHUWDLQMREVRUWDNHXSRSSRUWXQLWLHVIRUWUDLQLQJDVSDUWRIDQ\LQLWLDWLYHWRUHGUHVVWKH
HIIHFWVRISUHYLRXVLQHTXDOLW\RIRSSRUWXQLW\)RUH[DPSOHHPSOR\HUVPD\
place advertisements in the ethnic press to encourage applications from a particular minority
religion
provide bridging courses to enable potential applicants from disadvantaged religious groups
WRFRPSHWHIURPDPRUHOHYHOSOD\LQJ¿HOG
WUDLQH[LVWLQJHPSOR\HHVIRUZRUNZKLFKKDVKLVWRULFDOO\EHHQWKHSUHVHUYHRILQGLYLGXDOVIURP
DSDUWLFXODUUHOLJLRXVEDFNJURXQG
Employers must state the reasons for the positive action in any advertisements and in the
ZRUNSODFHEHFDXVHLWPD\RWKHUZLVHEHYLHZHGDVGLVFULPLQDWRU\
Adapted from: ILO, ABC of Women Workers’ Rights and Gender Equality,/2*HQHYDSDQG7KH
Muslim Council of Britain, Muslims in the Workplace: A good practice guide for employers and employees,
/RQGRQ

Racial and ethnic discrimination against migrant workers
Commonly recognized forms of racial discrimination against migrant workers
include:
direct discrimination: less favourable workplace treatment, on grounds
of race or colour, than a person of a different racial group is or would
be treated in the same or similar circumstances
indirect discrimination: the effect of certain requirements (e.g. hairdress),
conditions (e.g. performance monitoring) or practices (e.g. blaming
for common incidents) has a disproportionately negative impact on
members of one racial group
racial harassment: engaging in conduct or comments that should
reasonably be known to be unwelcome, for example, using racial
epithets, slurs or jokes
racial stereotyping: using race, and particularly any negative characteristics
associated with it, to process information about individual persons
victimization: being singled out, on grounds of race, colour or ethnic
origin, for using complaint procedures or exercising legal rights.
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%R[([FHUSWVIURPWKH'XUEDQ'HFODUDWLRQDQG3URJUDPPHRI$FWLRQRIWKH
:RUOG &RQIHUHQFH DJDLQVW 5DFLVP 5DFLDO 'LVFULPLQDWLRQ ;HQRSKRELD DQG
Related Intolerance
The Programme of Action:
29. Urges States to take concrete measures that would eliminate racism, racial discrimination,
xenophobia and related intolerance in the workplace against all workers, including migrants, and
ensure the full equality of all before the law, including labour law, and further urges States to
eliminate barriers, where appropriate, to: participating in vocational training, collective bargaining,
employment, contracts and trade union activity; accessing judicial and administrative tribunals
dealing with grievances; seeking employment in different parts of their country of residence; and
working in safe and healthy conditions.
...
31. Urges States, in the light of the increased proportion of women migrants, to place special
focus on gender issues, including gender discrimination, particularly when the multiple barriers
faced by migrant women intersect; detailed research should be undertaken not only in respect
of human rights violations perpetrated against women migrants, but also on the contribution
WKH\PDNHWRWKHHFRQRPLHVRIWKHLUFRXQWULHVRIRULJLQDQGWKHLUKRVWFRXQWULHVDQGWKH¿QGLQJV
should be included in reports to treaty bodies.

5.

Gender dimension of migration13
5.1 Feminization of migration
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In 1960, female migrants accounted for nearly 47 out of every 100 people who
lived and worked outside their countries of birth. Since then, the share of female
migrants has been rising steadily.14 By 2000, an estimate of 95 million female
migrants accounted for almost half of the world’s international migrants15 and they
form a substantial part of internal migration flows.
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More and more women are migrating alone to work abroad. Often the primary
breadwinners of the families, many end up going abroad several times over their
life cycle, taking up a series of work over a number of years and in some cases
even permanently.16 This trend will continue.17
In developing countries that admit migrants exclusively for temporary labour
purposes, the share of women in labour migration flows has been increasing since
the late 1970s. The main destinations of female migrant workers are Western Asia,
the Pacific Rim, East and Southeast Asia. By 2000, the number of female migrants
was estimated to have surpassed that of male migrants in East and Southeast Asia
(5 million versus 4.9 million).18
There is a high concentration of female migrants from some sending countries
in Asia. For example, national level estimates indicate that in 2000, women
represented 68 per cent of the 2.5 million Indonesian migrant workers abroad,
75 per cent of some 1.2 million Sri Lankan migrant workers abroad, and 46 per

cent of the nearly 3 million documented and 1.8 million undocumented Filipino
migrant workers abroad.19
Migration involves women of all age groups and educational and social backgrounds.
Some are well-educated and able to find jobs consistent with their qualifications.
Many others from low-income backgrounds and not so well educated often end
up in low-skilled jobs.20 The demand for women migrant workers is greatest in
sectors associated with traditional female roles such as domestic work, nursing
and personal care services, cleaning, entertainment and the sex trade, as well as
retailing and labour-intensive manufacturing in small factories and sweatshops.21
5.2 Gender discrimination in the labour market

This situation is mirrored and compounded in the sphere of migration for
employment:
In the countries of origin, poverty, labour market discrimination,
limited access to productive resources, and shrinking opportunities to
engage in economic activity are among the factors pushing women into
migration. For example, higher unemployment rates among young
women (15 – 24 years old) are more pronounced in countries that
export a large number of women migrant workers like Indonesia and
the Philippines.23 Restrictions on women’s legal migration, lack of
education and violence often push women into irregular migration and
add to their vulnerability to trafficking.
In the host countries, women migrant workers often have higher
educational levels than their male counterparts. However, their
university degrees or other educational qualifications are not necessarily
recognized in the host countries. Scarcity of high-skilled jobs for women
results in many women migrant workers working in jobs for which
they are over-qualified.24 For the most part, the types of jobs for which
there is a great demand for women migrant workers commonly reflect
traditional female roles, sex and gender stereotypes in the domestic
and sexual spheres and in the care economy—occupations that tend to
‘deskill’ women migrant workers.25
5.3 Vulnerabilities of women migrant workers
Migration experiences differ for men and women, but migration and labour
market policies often do not take this into account. There are relatively more
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In most countries, direct discrimination based on sex is prohibited by law. In
practice, however, women continue to encounter discrimination in one or more
forms during their working lives. In the world of work, women are typically
concentrated in ‘the five Cs’ occupations: caring, cashiering, catering, cleaning
and clerical. These jobs are mostly in small, non-unionized firms, where women
have less bargaining power and less possibility to improve their economic situation,
compared to male workers.22
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job opportunities for men migrant workers that offer legal channels of migration
such as work in construction and agriculture. In contrast, most job opportunities
for women migrant workers tend to be in unregulated sectors that do not always
recruit through legal channels.
The lack of legal protection of workers in these sectors usually leaves millions of
women migrant workers vulnerable to substantial abuses. Lacking the channels
to migrate legally, women find themselves in dangerous situations. They are at
a greater risk than men to trafficking and other dangers during the migration
process. After arrival at the destination country, they are more likely to face
multiple discrimination, and various forms of exploitation and abuse, including
severe exploitation and enslavement in prostitution and domestic work, and
forced labour. Women also have additional concerns of sexual harassment and
rape, and being dismissed from work due to pregnancy.
The low regard for women and the types of mostly low-skilled and semi-skilled
jobs that they perform adds to their vulnerability. Their other social characteristics
such as race or ethnicity, class, and religion can also come into play. Discrimination
against women usually intersects with other forms of discrimination. Women
migrant workers face multiple forms of discrimination:26
as women vs. men
as foreigners vs. nationals
as dependents vs. autonomous migrants
as irregular vs. regular documented migrants.
%R['RPHVWLFZRUNHUV
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0DQ\ZRPHQPLJUDQWVDUHHQJDJHGLQGRPHVWLFZRUN,QGRQHVLD6UL/DQNDDQGWKH3KLOLSSLQHV
KDYHEHHQVHQGLQJJUHDWHUQXPEHUVRIIHPDOHPLJUDQWZRUNHUVWRWKH$UDE6WDWHVLQWKHSDVW
WHQ\HDUVPDLQO\WRZRUNDVGRPHVWLFZRUNHUV 7KDLODQGUHFHLYHVPDQ\ZRPHQPLJUDQWVIURP
QHLJKERULQJFRXQWULHVZKR¿QGMREVDVGRPHVWLFZRUNHUV2WKHUUHFHLYLQJFRXQWULHVRIIHPDOH
GRPHVWLFZRUNHUVLQ$VLDDUH+RQJ.RQJ6$50DOD\VLDDQG6LQJDSRUH,QWHUQDOPLJUDWLRQÀRZV
RIGRPHVWLFZRUNHUVDUHDOVRFRQVLGHUDEOH
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Domestic work is not protected by labour laws in many countries, as a result domestic workers,
PRVWO\ZRPHQDQGJLUOVDUHSDUWLFXODUO\YXOQHUDEOHWRGLVFULPLQDWLRQH[SORLWDWLRQDQGDEXVH
7KH\ DUH RIWHQ DW ULVN RI IDOOLQJ YLFWLP WR WUDI¿FNLQJ IRUFHG ODERXU DQG GHEW ERQGDJH 0DQ\
GRPHVWLFZRUNHUVVXIIHUH[WUHPHO\SRRUZRUNLQJFRQGLWLRQVDQGRWKHUULJKWVYLRODWLRQVDWZRUN
including:
very low pay (often far below minimum wage)
ORQJZRUNLQJKRXUV XSWRKRXUV
no regular holidays and few days off
LQVXI¿FLHQWIRRGDQGDFFRPPRGDWLRQ
FRQ¿QHPHQWDQGLVRODWLRQ
ZLWKKROGLQJRUGHOD\LQJVDODU\SD\PHQWDQGVHL]XUHRILGHQWL¿FDWLRQGRFXPHQWV
KDUDVVPHQWDQGYLROHQFHDWZRUNLQFOXGLQJSK\VLFDOSV\FKRORJLFDODQGVH[XDODEXVH
6RXUFH,/2³)HPDOH0LJUDQW:RUNHUVLQWKH/DERXU0DUNHW*OREDOFKDOOHQJHVDQGWUHQGV´ ILO Gender
News,QWHUQDWLRQDO:RPHQ¶V'D\0DUFK±6SHFLDO,VVXHRQ:RPHQDQG0LJUDWLRQS

The overall feminization of international migration is likely to continue. New
forms of exploitation arise as globalization enables increasing migration for labour

at the same time of decreasing regulation of the markets and growth of the informal
economy. Governments are tightening controls of their borders amidst growing
irregular migration. This interplay sets the scene for exploitation of migrant
workers, especially women, who are or easily become irregular migrants, eking
out a living in the informal or illegal economy and not able to escape poverty.27
This trend, coupled with the hardened attitudes towards migrants in general and
gender-biased attitudes and perceptions in particular, spells increased challenges
for women migrant workers.
5.4 Mainstreaming gender into labour migration policies
Migration for work brings many benefits to women migrant workers and their
families. In many instances, it has transformed women into family breadwinners
and crucial economic agents who play a major role in poverty alleviation and
development of their communities and countries of origin. However, these
benefits of migration have not been matched with protection of the rights of
women migrant workers.
Labour migration policies should aim to eradicate discrimination and inequality
against women migrant workers, so that they can enjoy decent working conditions
and respect for their fundamental human and workers’ rights.28 Key gender equality
rights at work include:29
equality of opportunity and treatment between men and women in
employment
equal pay for work of equal value
maternity protection
better balance and sharing of paid and unpaid work between men and
women workers with family responsibilities.

7KHXOWLPDWHJRDORIPDLQVWUHDPLQJLVWRDFKLHYHJHQGHUHTXDOLW\
Mainstreaming a gender perspective is the process of assessing the implications for women
and men of any planned action, including legislation, policies or programmes, in any area
DQGDWDOOOHYHOV
,W LV D VWUDWHJ\ IRU PDNLQJ WKH FRQFHUQV DQG H[SHULHQFHV RI ZRPHQ DV ZHOO DV RI PHQ
an integral part of the design, implementation, monitoring and evaluation of policies and
SURJUDPPHVLQDOOSROLWLFDOHFRQRPLFDQGVRFLHWDOVSKHUHVVRWKDWZRPHQDQGPHQEHQH¿W
HTXDOLW\DQGLQHTXDOLW\LVQRWSHUSHWXDWHG
6RXUFH8QLWHG1DWLRQV(FRQRPLFDQG6RFLDO&RXQFLO (&262& $JUHHG&RQFOXVLRQV(/S

Greater protection for these rights will maximize benefits to all—the women
workers themselves, their families and communities, and the home and host
economies.
For this reason, it is imperative that the gender perspective be brought into the
mainstream of all migration policies, programmes and activities. In 1995, at the
Fourth World Conference of Women, 189 UN member States made a collective
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%R[:KDWLVJHQGHUPDLQVWUHDPLQJ"
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commitment to ensuring that a gender perspective is reflected in all policies and
programmes to promote equality and eliminate inequality between men and
women in societies.30
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Mainstreaming gender into migration policies and programmes in home and host
countries means, among others:
sex-disaggregated data collection and analysis, and application of such
data in policies and programmes
recognition of the similarities and differences in the migration experiences
of different categories of women and men in relation to vulnerabilities,
rights’ violations and their effects
addressing the differential and often discriminatory impacts of legislation,
policies and programmes on different groups of women and men, for
example:
- eliminating ‘protective’ measures for women which restrict their
entry into safe and productive migrant work
- eliminating discrimination on the basis of pregnancy and family status
as it puts the responsibility of human reproduction exclusively on
women
- ensuring the reproductive rights of men and women migrant workers
of child bearing age and maternity protection for women migrant
workers
voice and representation of women migrants so that their views and
perspectives are taken into account in policy making and decision
making mechanisms
extension of labour protection to all economic sectors and occupations,
including those dominated by women migrant workers such as domestic
work
promotion of equality of opportunity and treatment for women migrant
workers by designing special measures to combat harmful gender
stereotypes and eliminate discrimination in migration for employment.

18

6.

Protection of indigenous and tribal peoples31
The marginalization of indigenous and tribal peoples in m any societies often
drives their members away from their communities and into migration. As a
result of large-scale exploitation of natural resources, development of industries
and mines, commercial exploitation of forests and rapid urbanization, persons
belonging to indigenous and tribal groups are often forced to seek work outside
their traditional communities in order to survive. Widespread prejudices and
discrimination against indigenous and tribal peoples in many societies—and
sometimes their lack of citizenship, legal status, or recognition of land title—
leave them with limited job choices. Many serve as a cheap workforce for large
businesses or farms. Others seek jobs as seasonal or casual workers in their own
countries or abroad. Sometimes indigenous men and women have to sell their

land and property to be able to pay their fare and placement fee to a recruitment
agency of migrant workers.
In many situations, the conditions of work and recruitment for indigenous and
tribal peoples are well below national and international labour standards. Often
due to their lack of knowledge of the laws and understanding of their own rights,
many indigenous and tribal peoples are subject to multiple discrimination: lower
wages, hazardous working conditions, coercive recruitment systems, including
bonded labour and other forms of debt servitude, and forced labour.

In 1989, the ILO revised C. 107 with the adoption of the Indigenous and Tribal
Peoples Convention, 1989, (No. 169).32 This Convention marked a change in
the ILO’s approach to indigenous and tribal peoples. Protection remains the
main objective, but with more concern for cultural and biological diversity in
general, and in respect for indigenous and tribal peoples’ cultures, their distinct
way of life, their traditions and customs, and their economic relationship with
the land they traditionally occupy in particular. In regard of employment, the
Convention emphasizes the need to adopt special measures for the protection of
indigenous and tribal workers where they are not effectively protected by existing
national labour standards. It aims to prevent any discrimination against indigenous
and tribal workers and to ensure that they are treated the same way as all other
workers as regards:
admission to employment
equal remuneration
medical and social assistance
right to association.
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The ILO has long been engaged in protecting the rights of indigenous and
tribal peoples. Between 1936 and 1957, it adopted a number of Conventions to
protect indigenous and tribal workers. These Conventions address such issues as
recruitment, work contracts and forced labour. In 1957, the ILO adopted the
Convention on Indigenous and Tribal Populations (No. 107), envisaging the
progressive assimilation and absorption of indigenous culture into mainstream
development.
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MIGRANT
WORKERS’ RIGHTS

3

The rights of migrant workers covered here include the rights and freedoms that
are reflected in international labour standards which are the most relevant to
migrant workers today.33 The focus is on international migrants although the
guidance provided addresses concerns of immediate interest to internal migrants
and management of migration within national borders as well.34
The rights are grouped according to stages in the migration process, starting with
the four main principles and rights as defined by the ILO Declaration on the
Fundamental Principles and Rights at Work which apply to all stages of migration.
Then the rights are discussed for each stage of migration: pre-departure and
during the journey; on arrival; during employment; social and civil rights in host
country; and return and repatriation.

Fundamental principles and rights at all stages of migration
As mentioned in Chapter 2, the ILO Declaration on the Fundamental Principles
and Rights at Work identifies four main areas of principles and rights that apply
to all workers, irrespective of nationality and migrant status. The following four
principles and rights must be observed at all stages of the migration process and
must be respected even in countries whose governments have not ratified the
Conventions concerned.
1.1 Trade union right35
The ILO Constitution, the ILO Declaration on Fundamental Principles and
Rights at Work and several international labour Conventions protect the right of
all workers (including regular and irregular migrant workers) to establish or join
organizations that defend and further their professional interests. The Freedom
of Association and Right to Organization Convention, 1948 (No. 87) and the
Right to Organize and Collective Bargaining Convention, 1949 (No. 98) in
particular prohibit discrimination on the basis of nationality or irregularity of
status regarding both the membership in workers’ organizations and in establishing
a trade union.
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The principal trade union rights include the rights to:
form and join unions or associations of the migrant worker’s choice
engage in collective bargaining on matters affecting conditions of work
and terms of employment
elect their representatives
use machinery for arbitration and conciliation for the settlement of
disputes
strike.
Migrant workers should be allowed to stand for office in trade unions and in
labour-management relations bodies, including bodies representing workers
in undertakings at least after a reasonable minimum period of residence in the
country, e.g. two years.
Migrant workers should also enjoy civil liberties essential for the normal exercise
of trade union rights:
the right to freedom and security of person, and freedom from arbitrary
arrest and detention
freedom of opinion and expression and in particular freedom to
hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers
freedom of assembly
the right to a fair trial by an independent and impartial tribunal
the right to protection of the property of trade union organizations.
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Work must be based on choice and incentive, not on coercion or threat. This
implies, for example, that:
migrant workers must not be forced to work under threat of sanction
migrant workers must not be physically confined
migrant workers must be able to terminate their employment, serving
notice to the employer as required by national law
disciplinary action against migrant workers (e.g. for violating workplace
rules on OSH) must not take the form of a compulsory work
performance
migrant workers who participate in a lawful strike must not be forcibly
returned to work.
This principle applies to all workers, including migrant workers, irrespective
of their status. Migrant workers are particularly vulnerable to coercion aimed
at exacting a work or service, such as particularly hazardous work, excessive
overtime or even unlawful practices (e.g. in the entertainment industries). Threats
used to extract work or services include, for example, deportation (in the case of
undocumented workers), physical abuse or punishment, withholding of wages,
and retention of identity documents.

Migrant workers are vulnerable to forced labour. In 2001, the Committee of
Experts on the Application of Conventions and Recommendations (CEACR)
made a general observation, requesting all governments to include in their country
reports under the Forced Labour Convention, 1930 (No. 29) information on
measures the governments have taken or plan to take to prevent, suppress and
punish trafficking in persons for the purpose of exploitation. The CEACR
specifically called for information on:
measures concerning legal practices and enforcement against forced
labour of regular or irregular migrants, in particular in sweatshops,
prostitution, domestic service and agriculture.
practical measures including those required in practice for court
proceedings to be initiated and completed; measures designed to
encourage the victims to turn to the authorities (such as permission to
stay in the country at least for the duration of court proceedings and
efficient witness protection); and measures designed to strengthen the
active investigation of organized crime. (See details in Annex 4.)
1.3 Freedom from child labour
Children accompanying migrant workers and migrant children should not be
admitted to employment or work before they have reached the minimum age
specified by national law for the type of work concerned. For regular, full-time
work the minimum working age should not be lower than the age at which
compulsory schooling ends, and not lower than 15 years, or 14 years if the country
considers that its economic and educational infrastructure is not sufficiently
developed. For specified types of hazardous work, that age should not be lower
than 18 years.

Children accompanying migrant workers and even more so migrant children are
often vulnerable to the worst forms of child labour, including trafficking, debt
bondage, sexual exploitation, illicit activities (e.g. begging), and work in hazardous
conditions that put them at high risk of danger, violence and abuse. These girls
and boys and their communities are entitled to effective and time-bound measures
to reduce their vulnerability to the worst forms of child labour.37
1.4 Freedom from discrimination38
Although each country retains its sovereign right to decide whether and under
which conditions to admit migrant workers, these conditions must not amount to
discrimination on the basis of race, colour, sex, national extraction, social origin,
religion or political opinion. For example, the following practices should be
outlawed:
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‘shading’, i.e. differentiating between groups of migrant workers (or
between nationals and migrant workers) with different complexion or
racial or ethnic features or social origin
discrimination on the basis of sex and gender stereotypes, such as
pregnancy, family status, and ‘protective’ measures which limit women’s
access to safe and productive migrant work.
Migrant workers are often subject to various forms of discrimination at every stage
of migration. For example, a migrant worker may have a different colour and
social origin, and be a woman. These grounds of discrimination usually interact
with one another, and this often leads to cumulative disadvantages for the persons
concerned. For this reason, the multiple forms or layers of discrimination need to
be identified and addressed at the same time.
%R[  +RZ LQWHUQDWLRQDO ODERXU VWDQGDUGV SURWHFW PLJUDQW ZRUNHUV IURP
GLVFULPLQDWLRQ$QH[DPSOHIURPWKH86$
,Q WKH 8QLWHG 6WDWHV LW LV XQODZIXO IRU DQ HPSOR\HU WR UHWDOLDWH DJDLQVW PLJUDQW ZRUNHUV E\
reporting them to the immigration authorities because they have sought remedies for violations
RIODERXUODZV7KH*RYHUQPHQWKDVVXFFHVVIXOO\SURVHFXWHGHPSOR\HUVIRUVXFKUHWDOLDWLRQ:LWK
UHJDUGWRHPSOR\PHQWGLVFULPLQDWLRQWKH&LYLO5LJKWV$FWRIFRYHUVPLJUDQWZRUNHUVLQLWV
SURKLELWLRQDJDLQVWGLVFULPLQDWLRQRQWKHEDVLVRIQDWLRQDORULJLQ,WLVXQODZIXOWRIDYRXUQDWLRQDO
workers over migrant workers and to favour migrant workers from one country over migrant
ZRUNHUVIURPDGLIIHUHQWFRXQWU\7KH&LYLO5LJKWV$FWDOVRSURKLELWVGLVFULPLQDWLRQRQWKHEDVLVRI
SUHJQDQF\,WLVWKHUHIRUHXQODZIXOIRUDQHPSOR\HUWRUHTXLUHDQHPSOR\HHWRWDNHDSUHJQDQF\
WHVWRUWRGLVFULPLQDWHDJDLQVWDZRUNHUEHFDXVHVKHLVSUHJQDQW
Source: ILO, Multilateral Framework on Labour Migration: Non-binding principles and guidelines for a rightsbased approach to labour migration*HQHYD2FWREHU1RYHPEHUS
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Pre-departure and during the journey
Migrant workers are at risk of exploitation before they leave their home country.
They often lack accurate information about the jobs and the working and living
conditions overseas and are not well informed about the complex process of
going abroad. They are frequently overcharged for paperwork, find it difficult
to distinguish genuine recruitment agencies from fraudulent agents or organized
crime, or forced to undergo a process that is in violation of their human rights
(e.g. confinement in so-called ‘recruitment centers’). Trafficking dangers are
prevalent, especially for young women and children. (See Box 9.)
Before departing their home countries and while traveling to the destination
country, migrant workers are entitled to the following rights:
2.1 Information about working and living conditions39
Before going abroad, migrant workers have the right to information about the
general working and living conditions in the country they intend to work, and on
any other issues of potential interest to them in their capacity as migrants.

%R[9XOQHUDELOLWLHVDWUHFUXLWPHQWSUHGHSDUWXUHDQGGXULQJWKHMRXUQH\
Inadequate access to accurate and reliable information about the labour market abroad
and legal channels of migration
,OOHJDOUHFUXLWPHQWDQGWUDI¿FNLQJ
Overcharging of fees for placement and documents
Deception with regard to the nature of employment
)DOVL¿FDWLRQRIGRFXPHQWV
&KHDWLQJDQGH[WRUWLRQE\HPSOR\PHQWDJHQFLHVDQGEURNHUV
Debt bondage
,QHI¿FLHQF\DQGDEXVHRIDXWKRULWLHV
,QDSSURSULDWHDQGH[SHQVLYHWUDLQLQJSURJUDPPHV
([SORLWDWLRQDQGDEXVHZKLOHZDLWLQJIRUWKHMRE HJEHLQJGHWDLQHGLQµFROOHFWLRQFHQWHUV¶
Lack of knowledge about transit procedures and requirements
+D]DUGRXVMRXUQH\LQFOXGLQJVPXJJOLQJ
9LFWLPL]DWLRQLQWUDQVLW

The information provided should be in their language or dialect, or at
least in a language they can understand.
The information should be provided free of charge.
Measures must be taken against misleading advertisements relating to
migration and immigration.40
Women and young people particularly from rural areas, are often least informed
about the costs, risks and benefits of migration due to limited access to sources
of information, lower rates of literacy, etc. This can easily lead to exploitative
situations. Special attention should therefore be given to make sure that reliable
information reaches them.
2.2 Recruitment41

Recruitment services rendered by a public employment service should be free of
charge.42 Employers or private agencies involved in recruitment should be subject
to prior authorization by the relevant governmental body, and their activities
carried out under official supervision, so as to protect migrants against various
possible forms of exploitation such as:
excessive fees
fraudulent contracts
the use of misleading propaganda
attempts to evade immigration controls.
The authorization of private employment agencies is limited to specified categories
of workers or specified types of services.43 Private employment agencies may
only charge fees in relation to recruitment from workers under strict conditions.
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They should not charge directly or indirectly, in full or in part, any fees or costs
to workers. Any deduction from wages as a direct or indirect payment for the
purpose of securing employment (made by a worker, his or her employer, a
labour contractor, or a recruiter) is prohibited.44
%R[3ULYDWHHPSOR\PHQWDJHQFLHVDQGPLJUDQWZRUNHUV
,QDPHHWLQJRILQWHUQDWLRQDOH[SHUWVRUJDQL]HGE\WKH,/2GHYHORSHGUHFRPPHQGDWLRQV
to encourage self-regulation of Private Employment Agencies engaged in recruitment for
HPSOR\PHQWDEURDG7KH,/2*RYHUQLQJ%RG\ODWHUDGRSWHGWKHVHUHFRPPHQGDWLRQV
It was recommended that codes of practice for overseas recruitment agencies cover the
following:
minimum standards for the professionalization of the services of private agencies, including
VSHFL¿FDWLRQVUHJDUGLQJPLQLPXPTXDOL¿FDWLRQVRIWKHLUSHUVRQQHODQGPDQDJHUV
provision of full and unambiguous information of all charges and terms of business to
clients
the principle that private agents must obtain from the employer before advertising positions
LQDVPXFKGHWDLODVSRVVLEOHDOOLQIRUPDWLRQSHUWDLQLQJWRWKHMRELQFOXGLQJVSHFL¿FIXQFWLRQV
DQG UHVSRQVLELOLWLHV ZDJHV VDODULHV DQG RWKHU EHQH¿WV ZRUNLQJ FRQGLWLRQV WUDYHO DQG
accommodation arrangements
WKH SULQFLSOH WKDW SULYDWH DJHQWV VKRXOG QRW NQRZLQJO\ UHFUXLW ZRUNHUV IRU MREV LQYROYLQJ
XQGXHKD]DUGVRUULVNVRUZKHUHWKH\PD\EHVXEMHFWHGWRDEXVHRUGLVFULPLQDWRU\WUHDWPHQW
of any kind
the principle that migrant workers are informed, as far as possible, in their mother tongue or
in a language with which they are familiar, of the terms and conditions of employment
refraining from bidding down wages of migrant workers
maintaining a register of all migrants recruited or placed through them, to be available for
inspection by the competent authority, provided that this information is limited to matters
GLUHFWO\UHODWHGWRUHFUXLWPHQWDQGZLWKUHVSHFWIRUWKHSULYDF\RIZRUNHUVDQGWKHLUIDPLOLHV
Source: ILO, Guide to Private Employment Agencies: Regulation, monitoring and enforcement, Geneva, 2007,
SKWWSZZZLORRUJSXEOLF(QJOLVKHPSOR\PHQWVNLOOVLQGH[KWP

2.3 Contracts45
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The Governments of the migrant worker’s home and host country can also agree
that a copy of the contract be given to the worker on arrival in the host country.
In that case, the migrant worker should receive a document before departure that
indicates at the minimum the occupational category in which the migrant worker
is to be engaged and the other conditions of work, in particular the guaranteed
minimum wage.
The contract or any documents related to employment should be in a language
that the migrant worker understands. If a migrant workers cannot read, then the
contract or documents should be explained to the worker.
Employment contracts (or work permits) should not violate the established
migrant workers’ rights which are recognized in law. For example, the contracts

should not stipulate commitment of migrant workers not to join a trade union,
not to marry or become pregnant or undergo periodic pregnancy tests.
%R[(PSOR\PHQWFRQWUDFW
An individual contract of employment should contain the following information:
Full name of the worker, date and place of birth, family status, place of residence, place
of recruitment
Nature of work, type of work (occupational category) and place of work
Remuneration for ordinary hours of work, overtime, night work and holidays, and the
medium for wage payment
Bonuses, indemnities and allowances, if any
&RQGLWLRQVXQGHUZKLFKDQGH[WHQWWRZKLFKWKHHPSOR\HUPD\EHDXWKRUL]HGWRPDNHDQ\
deductions from remuneration
Conditions regarding food and accommodation if food and accommodation are to be
provided by the employer
Duration of contract and conditions of renewal and denunciation of contract
Conditions under which entry and residence in the territory of immigration are permitted
0HWKRGRIPHHWLQJWKHH[SHQVHVRIWKHMRXUQH\RIWKHPLJUDQWDQGWKHPHPEHUVRIKLVRU
her family
,QFDVHRIWHPSRUDU\PLJUDWLRQPHWKRGRIPHHWLQJWKHH[SHQVHVRIUHWXUQWRWKHKRPH
country or the territory of migration
*URXQGVRQZKLFKWKHFRQWUDFWPD\EHSUHPDWXUHO\WHUPLQDWHG

2.4 Facilitated departure46
When migrant workers leave their own country, especially for the first time, they
usually need help to cope with the practical and administrative steps involved. They
should receive assistance from the public authorities to deal with documentation
and other formalities relating to the immigration process. These services should
be provided free of charge.

Migrant workers and members of their families authorized to accompany them
have the right to medical examination and attention before departure during the
journey and on arrival. Migrant workers must not be forced to undergo compulsory
or non-confidential medical examinations, such as testing for pregnancy and
HIV/AIDS. Migrant workers must not be disqualified or dismissed from the job
on the basis that they tested positive to these tests. (See Box 12.)
2.6 Free Travel
Migrant workers who have been recruited or engaged by an employer, should
not have to pay the cost of their own travel, nor, in appropriate cases, that of
their families. In actual practice, however, almost all migrant workers have to
pay for their own travel expenses, and the travel arrangements often lead to
abusive recruitment practices. The recruiter or the employer should pay traveling
expenses.48 Bilateral agreements between home and host country should establish
methods for meeting the cost of travel for the migrants and the members of their
families.49 For migrant workers who travel without a contract or who have not
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accepted an offer of definite employment, the authorities must see to it that travel
expenses are kept to a minimum.
Box 12: No mandatory testing
7KH*RYHUQPHQWRI,QGLDKDVJLYHQFRQVLGHUDEOHWKRXJKWWRWKHLVVXHRIPDQGDWRU\WHVWLQJ,W
IHHOVWKDWWKHUHLVQRSXEOLFKHDOWKUDWLRQDOHIRUPDQGDWRU\WHVWLQJRIDSHUVRQIRU+,9$,'62Q
the other hand, such an approach could be counter-productive as it may scare away a large
QXPEHU RI VXVSHFWHG FDVHV IURP JHWWLQJ GHWHFWHG DQG WUHDWHG +,9 WHVWLQJ FDUULHG RXW RQ D
voluntary basis with appropriate pre-test and post-test counseling is considered to be a better
VWUDWHJ\DQGLVLQOLQHZLWKWKH:+2JXLGHOLQHVRQ+,9WHVWLQJ
,QWKHFRQWH[WRILWV1DWLRQDO3ROLF\RQ+,9$,'6WKH*RYHUQPHQWRI,QGLDLVVXHGDFRPSUHKHQVLYH
+,9WHVWLQJSROLF\FRPSULVLQJWKHIROORZLQJHOHPHQWV
L 1RLQGLYLGXDOVKRXOGEHPDGHWRXQGHUJRDPDQGDWRU\WHVWLQJIRU+,9
LL 1R PDQGDWRU\ +,9 WHVWLQJ VKRXOG EH LPSRVHG DV D SUHFRQGLWLRQ IRU HPSOR\PHQW RU IRU
SURYLGLQJKHDOWKFDUHIDFLOLWLHVGXULQJHPSOR\PHQW+RZHYHULQWKHFDVHRI$UPHG)RUFHV
EHIRUHHPSOR\PHQW+,9VFUHHQLQJPD\EHFDUULHGRXWYROXQWDULO\ZLWKSUHWHVWDQGSRVWWHVW
FRXQVHOLQJDQGWKHUHVXOWVPD\EHNHSWFRQ¿GHQWLDO
LLL$GHTXDWHYROXQWDU\WHVWLQJIDFLOLWLHVZLWKSUHWHVWDQGSRVWWHVWFRXQVHOLQJVKRXOGEHPDGH
DYDLODEOH WKURXJKRXW WKH FRXQWU\ LQ D SKDVHG PDQQHU 7KHUH VKRXOG EH DW OHDVW RQH +,9
WHVWLQJFHQWHULQHDFKGLVWULFWLQWKHFRXQWU\ZLWKSURSHUFRXQVHOLQJIDFLOLWLHV
LY ,QFDVHDSHUVRQOLNHVWRJHWWKH+,9VWDWXVYHUL¿HGWKURXJKWHVWLQJDOOQHFHVVDU\IDFLOLWLHV
VKRXOGEHJLYHQWRWKDWSHUVRQDQGUHVXOWVVKRXOGEHNHSWVWULFWO\FRQ¿GHQWLDO6XFKUHVXOWV
VKRXOGEHJLYHQRXWWRWKHSHUVRQDQGZLWKKLVKHUFRQVHQWWRWKHPHPEHUVRIKLVKHUIDPLO\
'LVFORVXUHRIWKH+,9VWDWXVWRWKHVSRXVHRUVH[XDOSDUWQHURIWKHSHUVRQVKRXOGLQYDULDEO\
EHGRQHE\WKHDWWHQGLQJSK\VLFLDQZLWKSURSHUFRXQVHOLQJ+RZHYHUWKHSHUVRQVKRXOGDOVR
be encouraged to share this information with the family for getting proper home-based care
DQGHPRWLRQDOVXSSRUWIURPWKHIDPLO\PHPEHUV
Y ,QFDVHRIPDUULDJHLIRQHRIWKHSDUWQHUVLQVLVWVRQDWHVWWRFKHFNWKH+,9VWDWXVRIWKH
other partner, such tests should be carried out by the contracting party to the satisfaction of
WKHSHUVRQFRQFHUQHG
6RXUFH 1DWLRQDO $,'6 3ROLF\ RI ,QGLD KWWSXQSDQXQRUJLQWUDGRFJURXSVSXEOLFGRFXPHQWV$3&,7<
813$1SGI
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On arrival
Traveling to a foreign country can be daunting for migrant workers, especially
for first-timers. It is doubly intimidating if they do not speak the language of the
new country. Orientation services and briefings are often necessary and should
be provided before travel. On arrival, migrant workers also usually need language
orientation as well as other practical assistance.
3.1 Customs exemption50
Migrant workers have the right to take into their country of work, free of
customs duty, their personal effects—including those of members of their families
authorized to accompany or join them—as well as the tools of their trades.
$VVLVWDQFHLQ¿QGLQJVXLWDEOHHPSOR\PHQW51
Migrant workers are entitled to the services of the appropriate public authority in
finding suitable employment, without payment of fees or administrative costs.

3.3 Settling in52
During an initial period in the country of work, migrant workers are entitled to
any necessary assistance in settling into their new environment. Possible types of
service include interpretation, help with documentation and other formalities,
and the supply of information and guidance on immediate personal and family
concerns such as housing. Discrimination in access to accommodation should be
prohibited.

During employment
Migrant workers are vulnerable in many respects while working and living abroad.
Many are subject to serious rights violations. (See Box 13.)
Member States should pursue a national policy to promote and guarantee equal
opportunity and fair treatment in employment for migrant workers and their
family members who are residing lawfully within its territory.53 Migrants who are
regularly admitted to the country are entitled to equality of treatment to nationals
with regard to conditions of work, including remuneration, membership of trade
unions, accommodation, social security (with certain limitations), employment
taxes and legal proceedings.54
%R[9XOQHUDELOLWLHVZKLOHZRUNLQJDQGOLYLQJDEURDG
Xenophobia and discrimination may lead to:
Jobs not covered by labour or social protection
Violation of employment contracts
&RQ¿VFDWLRQRISDSHUVDQGGRFXPHQWV
Poor working and living conditions
Forced labour and debt bondage
Non-payment or delayed payment of wages and unauthorized deductions from wages
+HDOWKDQGVDIHW\ULVNV
3K\VLFDOSV\FKRORJLFDODQGVH[XDODEXVH
Limited freedom of movement
Restrictions on free choice of employment
Restrictions on freedom of association
'LI¿FXOWLHVLQVHQGLQJUHPLWWDQFHVKRPH
8QODZIXODUELWUDU\RUXQMXVWWHUPLQDWLRQRIHPSOR\PHQW
Lack of information and access to services and redress mechanisms
No embassy or inadequate services provided by embassy
$GDSWHG IURP *HQGHU 3URPRWLRQ 3URJUDPPH ,QWHUQDWLRQDO /DERXU 2I¿FH Preventing
Discrimination, Exploitation and Abuse of Women Migrant Workers: An information guide,
%RRNOHW,QWURGXFWLRQ:K\WKHIRFXVRQZRPHQLQWHUQDWLRQDOPLJUDQWZRUNHUV*HQHYD
%R[9XOQHUDELOLWLHVDWGLIIHUHQWVWDJHVRIWKHPLJUDWLRQSURFHVVS

4.1 Remuneration55
A fundamental principle is that remuneration must be based on the objective
characteristics of a job (such a skills, knowledge, working conditions and
responsibilities), and not on the sex56 nor the nationality of the majority of workers
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employed in that job category. To
assess, for example, if a migrant worker
is receiving equal remuneration
for work of equal value,57 the
remuneration must be compared with
the remuneration received by citizens
in the same job category, as well as by
citizens in comparable job categories,
taking into account the objective
characteristics of the job.

Box 14: Remuneration
5HPXQHUDWLRQ means wages or earnings
payable by an employer to an employed
person according to a written or unwritten
contract of employment for work or services
SHUIRUPHG RU WR EH SHUIRUPHG 5HPXQHUDWLRQ
includes wages and earnings in cash or in kind
DQGRWKHUEHQH¿WVVXFKDVIDPLO\DOORZDQFHV
ZKHQDSSOLFDEOH

Several ILO Conventions ensure migrant workers further rights as regards
remuneration:
minimum wage rates (fixed either by collective agreement, arbitration
award or by the competent authority, under the same conditions as for
nationals of the host country)
participation, through their representatives, in the operation of statutory
machinery for fixing wages
direct, regular payment in the form of cash
freedom to dispose of their wage as they wish
regular provision of food, housing, clothing and other essential supplies
and services, if these form part of remuneration. Such ‘payments in
kind’ must be fairly valued and adequate for needs of the workers and
their family, as assessed by the competent authority.58
Migrant workers who are not regularized should be remunerated for past
employment to the same extent that citizens should be paid their arrears.59
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Migrant workers should enjoy equal treatment with regard to working conditions
as the nationals of the country in which they work. Besides remuneration,
conditions of work commonly include:
hours of work (with some restrictions for young workers)
rest periods (including breastfeeding breaks)
overtime arrangements
holidays with pay
apprenticeship and training
protection against toxic substances or dangerous machinery, noise and
vibration
protection against violence and sexual harassment at work
welfare facilities and other benefits.
Special attention should be given to women and young workers who are entitled
to special protection, including:
minimum age for employment
restrictions to protect young persons (e.g. prohibition of overtime)

restrictions on night work
restrictions on women’s work to protect their reproductive health (e.g.
prohibition of exposure to hazardous substances during pregnancy)
maternity protection (including maternity leave, maternity benefits and
protection against dismissal).
Box 15: 0DWHUQLW\SURWHFWLRQ$ULJKWGHQLHGWRPRVWZRPHQPLJUDQWZRUNHUV
:RPHQPLJUDQWZRUNHUVXVXDOO\GRQRWHQMR\WKHULJKWWRPDWHUQLW\SURWHFWLRQ$VLQWHUQDOPLJUDQWV
WKH\ RIWHQ ZRUN LQ VHFWRUV QRW FRYHUHG E\ PDWHUQLW\ SURWHFWLRQ ,QWHUQDWLRQDO ZRPHQ PLJUDQWV
often undergo obligatory pregnancy tests before they travel or are dismissed and deported when
WKH\EHFRPHSUHJQDQWGXULQJHPSOR\PHQW
7KH ¿UVW LQWHUQDWLRQDO ODERXU LQVWUXPHQW RQ PDWHUQLW\ SURWHFWLRQ ZDV DGRSWHG DW WKH ¿UVW
,QWHUQDWLRQDO /DERXU &RQIHUHQFH LQ  $GHTXDWH PDWHUQLW\ SURWHFWLRQ LV YLWDO IRU WKH IXWXUH
generation of societies, enabling women workers to successfully combine their reproductive and
SURGXFWLYHUROHVDQGSUHYHQWXQHTXDOWUHDWPHQWLQHPSOR\PHQWGXHWRWKHLUFKLOGEHDULQJUROH
.H\SURYLVLRQVLQWKH¿UVWDQGODWHUPDWHUQLW\SURWHFWLRQFRQYHQWLRQVLQFOXGHSURWHFWLRQDJDLQVW
GLVPLVVDO GXULQJ DQG DIWHU GHOLYHU\ DQG PDWHUQLW\ EHQH¿WV LQ WKH IRUP RI OHDYH DQG LQFRPH
FRQWLQXLW\
The fundamental right to maternity protection continued to be breached even if almost all national
OHJLVODWLRQVSURYLGHIRULW)RUWKLVUHDVRQ,/2PHPEHU6WDWHVDGRSWHGDQHZ0DWHUQLW\3URWHFWLRQ
&RQYHQWLRQLQ
broadening the coverage to all employed women, including those in atypical forms of
dependent work
H[SOLFLWO\ SURKLELWLQJ GLVPLVVDO RI ZRPHQ RQ WKH JURXQGV RI SUHJQDQF\ FKLOG ELUWK DQG LWV
consequences or nursing with the burden of proof resting on employers
encouraging countries to adopt measures to ensure that maternity does not constitute a
source of discrimination at work including access to employment and prohibiting pregnancy
WHVWVDWUHFUXLWPHQWH[FHSWLQYHU\VSHFL¿FFLUFXPVWDQFHV
0DWHUQLW\3URWHFWLRQ&RQYHQWLRQ 1R
([FHSWLRQIRUMREVZKLFKDUHSURKLELWHGWRSUHJQDQWDQGQXUVLQJZRPHQXQGHUQDWLRQDOODZVDQGUHJXODWLRQV
RUZKHUHWKHUHLVDFOHDUULVNWRWKHKHDOWKRIWKHZRPDQDQGFKLOG&DUW

%R[9LROHQFHDJDLQVWPLJUDQWZRUNHUV

6H[XDOKDUDVVPHQWPHDQVXQZDQWHGFRQGXFWRIDVH[XDOQDWXUHRURWKHUFRQGXFWEDVHGRQ
VH[DIIHFWLQJWKHGLJQLW\RIZRPHQDQGPHQ7KLVFDQLQFOXGHXQZHOFRPHSK\VLFDOYHUEDORU
QRQYHUEDOFRQGXFW
%XOO\LQJDQGPREELQJ consist of repeated, regular and persistent negative attacks on the
SHUVRQDODQGSURIHVVLRQDOSHUIRUPDQFHRIDQLQGLYLGXDORUJURXSRIHPSOR\HHV
6RXUFHV ,/2 Violence at Work, 7KLUG HGLWLRQ *HQHYD  SS YL  DQG ,/2 Action
DJDLQVW6H[XDO+DUDVVPHQWDW:RUNLQ$VLDDQGWKH3DFL¿F%DQJNRNS

4.3 Health and safety61
Migrant workers are entitled to the same protection with regard to occupational
health and safety as nationals of the country. Foreign migrant workers are
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:RUNSODFH YLROHQFH LQFOXGHV DQ\ DFWLRQ LQFLGHQW RU EHKDYLRU WKDW GHSDUWV IURP UHDVRQDEOH
FRQGXFWLQZKLFKDSHUVRQLVDVVDXOWHGWKUHDWHQHGKDUPHGLQMXUHGLQWKHFRXUVHRIRUDVD
UHVXOWRIKLVRUKHUZRUN,WFDQWDNHWKHIRUPRIPXUGHUVDVVDXOWVUDSHVH[XDOKDUDVVPHQW
threats, bullying, mobbing and verbal abuse:
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commonly permitted into countries for jobs that are usually ‘dirty’, ‘dangerous’,
and ‘demeaning’ which national workers no longer want to perform. For this
reason, migrant workers are considered a group ‘at risk’ in matters of occupational
safety and health. The Migrant Workers Recommendation, 1975, (No. 151) asks
member States “to take all appropriate measures to prevent any special health risks
to which migrant workers may be exposed.”
Migrant workers should benefit from special measures in addition to those applicable
to workers in general. These include measures to protect them against illnesses to
which they were not exposed in their country of origin, and to which they have
reduced immunity. They should also receive advice and help with psychological
problems arising from an unfamiliar working and living environment, as well as
training and information in the prevention of occupational accidents and diseases.
Migrants who are refugees or in other ways escaped from abuses in their family or
country may have a bad health to begin with.
%R[2FFXSDWLRQDOVDIHW\DQGKHDOWK 26+
7RSUHYHQWDFFLGHQWVLQMXULHVDQGGLVHDVHVDWWKHZRUNSODFHWKHHPSOR\HURIDOOZRUNHUVKDV
the duty to:
LGHQWLI\KHDOWKKD]DUGVDWZRUNDQGGHYHORSDGHTXDWH26+SURFHGXUHV
provide health and safety information and appropriately label harmful products and warning
symbols in a language that migrant workers can understand
WUDLQZRUNHUVDQGPDNHLWFRPSXOVRU\IRUZRUNHUVWRFRPSO\ZLWK26+SURFHGXUHV
keep the working environment safe and healthy by promoting a preventative culture and
HVWDEOLVK26+DVDURXWLQHPDQDJHPHQWIXQFWLRQ
:RUNHUVKDYHDGXW\WR
cooperate with the employer in determining safety and health hazards and develop proper
procedures
REVHUYHHVWDEOLVKHG26+SURFHGXUHV
UHSRUWKHDOWKDQGVDIHW\KD]DUGVIRUWKZLWKWRWKHHPSOR\HU
:RUNHUVKDYHWKHULJKW to:
LQYHVWLJDWH26+UHODWHGLQFLGHQWV
withdraw from situations that present an imminent threat to their life and safety
FDOORQODERXULQVSHFWLRQVHUYLFHVZLWKRXWWKUHDWRIYLFWLPL]DWLRQ
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and Health Management Systems,/226+*HQHYD
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4.4 Employment opportunities and freedom to change jobs62
After a maximum of two years of lawful residence in the host countries for
the purpose of employment, migrant workers should be granted free choice of
employment. If the host country permits fixed-term contracts of less than two
years, free choice of employment should be granted after the migrant worker has
completed his or her first contract.
A country may continue to restrict migrant workers’ access to limited categories
of employment or functions where this is necessary in the interests of the country
(very often the civil service, especially security and defense).

4.5 Job security63
All migrant workers also have the right to ‘equal treatment’ in respect of job
security. While no international labour standard establishes an absolute right to a
job, migrant workers should not be discriminated against if the workforce has to
be reduced, for example, for reasons of redundancy. Migrant workers who have
been dismissed should not automatically lose their residence or work permit as a
result.64 They should be allowed sufficient time to find an alternative job.
4.6 Job promotion65
The fact that a migrant worker may have been recruited for a particular job
does not mean that the worker must remain in the same position regardless
of experience, ability or conduct. Migrant workers should be given the same
opportunities for promotion and advancement as nationals of the country. Given
equal qualifications, women should also be given equal opportunities to men in
this regard.
4 .7 Access to other jobs and vocational training66
Migrant workers have equal access to nationals to vocational guidance and job
placement services. They should also be granted equal access to vocational training
of their own choice on the basis of individual suitability for such training. Host
countries must consider whether men and women migrant workers have special
needs as regards access to education, training and lifelong learning.
The employment opportunities of migrant workers are often reduced because
the skills they have acquired at home are not recognized abroad. Mechanisms
to assess, certify and recognize skills and qualifications enhance the job prospects
of all workers, and migrant workers may claim special measures in this regard.67
Migration management would become much more efficient if skills standards and
certification systems of sending and receiving countries could be harmonized.

Social security systems provide economic security to people who face income
losses in cases of unemployment, sickness, old age, family responsibilities such
as maternity and childcare, invalidity, need for medical care, loss of the family
breadwinner, and employment injury. They are commonly financed by the State
and/or contributions from employers and employees.
Migrant workers should not be treated less favourably than nationals with respect
to social security benefits. Conditions such as residency requirements may be
imposed to the same extent as they apply to nationals. Exceptions are permissible
only with respect to benefits which are payable solely from public funds, and
benefits paid to persons who do not satisfy the conditions required for a normal
pension.69
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If migrant workers or their family members leave their country of employment,
they should not automatically lose their right to benefits when they claim them
in another country or upon their return home. Benefits should basically follow
the migrant workers wherever they may reside. To make this possible, however,
countries must cooperate to bring their national systems of social security in line
with specific ILO standards.
Irregular migrant workers who cannot be regularized should, on the basis of
their past employment, be able to claim social security benefits under the same
conditions as nationals.70
%R[+RZLQWHUQDWLRQDOODERXUVWDQGDUGVSURWHFWWKHULJKWWRVRFLDOVHFXULW\
RIPLJUDQWZRUNHUV$QH[DPSOHIURPWKH3KLOLSSLQHV
In the Philippines, a memorandum of agreement requires recruitment agencies which recruit
ZRUNHUVIRUIRUHLJQVKLSVWRPDNHTXDUWHUO\SD\PHQWVWRWKH3KLOLSSLQHVVRFLDOVHFXULW\V\VWHP
:RUNHUVDUHFRYHUHGE\VRFLDOVHFXULW\XSRQVLJQLQJWKHVWDQGDUGVHDIDUHUHPSOR\PHQWFRQWUDFW
ZLWKWKHUHFUXLWLQJDJHQF\DQGIRUHLJQVKLSRZQHUDVHPSOR\HUV
Source: ILO, Multilateral Framework on Labour Migration: Non-binding principles and guidelines for a rightsbased approach to labour migration*HQHYD2FWREHU1RYHPEHUS

4.9 Housing71
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Suitable housing is a cornerstone of productive work, but small enterprises in
particular may find it difficult to pay proper attention to accommodation for
migrant workers. Foreigners
are greatly disadvantaged when Box 19: Housing
they move to another country, In granting work permits, ministries of labour must
especially unskilled seasonal take into account the capacity of employers to provide
workers. Migrant workers may DGHTXDWHKRXVLQJ
fall victim to unscrupulous
How much space is allocated for each worker?
Are rooms adequately ventilated?
practices by private landlords,
Do families proposing to employ a live-in foreign
or end up at the bottom
domestic helper have an adequate room and toilet
of waiting lists for public
facility?
housing.
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It is generally not desirable that employers should provide housing for their
workers directly, except when circumstances necessitate it.72 However, it is a
widespread practice. Adequate and decent housing accommodation should not
cost more than a reasonable proportion of the workers’ income.73 In cases where
housing is provided by the employer, profits should not be made on the rent and
the rent should not be part of payment for work.74
These standards aim to prevent coercive recruitment practices whereby an
obligation to purchase accommodation from the employer—in addition to maybe
food, clothing and equipment—creates a debt which the migrant must work to
pay off.

4.10 Access to remedies in law75
Migrant workers should have the same right of legal recourse, including the
right to legal assistance, as nationals when disputes arise with respect to working
conditions, the exercise of trade union rights or social security entitlemens.
%R[5ROHRIODERXUDQGVRFLDOZHOIDUHDWWDFKHVLQDVVLVWLQJPLJUDQWZRUNHUV
$QH[DPSOHIURPWKH3KLOLSSLQHV
,Q )HEUXDU\  WKH 3UHVLGHQW RI WKH 3KLOLSSLQHV LVVXHG ([HFXWLYH 2UGHU 1R  WR GLUHFW
WKHGHSOR\PHQWRIVRFLDOZRUNHUVDV6RFLDO:HOIDUH$WWDFKHVLQVHOHFWHGGLSORPDWLFSRVWVZLWK
ODUJHFRQFHQWUDWLRQRI2YHUVHDV)LOLSLQR:RUNHUV 2):V 7KHVHOHFWLRQRIWKHGLSORPDWLFSRVWV
is determined in coordination with the Department of Foreign Affairs (DFA), the Department of
/DERXUDQG(PSOR\PHQWDQGWKH3KLOLSSLQH2YHUVHDV(PSOR\PHQW$JHQF\
7KH([HFXWLYH2UGHUFLWHVDPRQJRWKHUV
WKH0LJUDQW:RUNHUVDQG2YHUVHDV)LOLSLQR$FWUHTXLULQJWKHHVWDEOLVKPHQWRI0LJUDQW:RUNHUV
and Overseas Filipinos Resource Centers in countries where there are large concentrations
of Filipino migrant workers to provide counseling, legal and welfare assistance and other
VHUYLFHVWR2):V
WKH/DERXU&RGHRIWKH3KLOLSSLQHVUHTXLULQJWKH/DERXU$WWDFKHVDQGFRQVXODURI¿FLDOVWR
provide protection to Filipino workers on all matters arising out of employment
WKH $QWL7UDI¿FNLQJ LQ 3HUVRQV $FW RI  PDQGDWLQJ JRYHUQPHQW DJHQFLHV VSHFL¿FDOO\
WKH 'HSDUWPHQW RI 6RFLDO :HOIDUH DQG 'HYHORSPHQW '6:'  WR HVWDEOLVK DQG LPSOHPHQW
UHKDELOLWDWLYHDQGSURWHFWLYHSURJUDPPHVIRUYLFWLPRIVXFKWUDI¿FNLQJ
$PRQJWKHIXQFWLRQVDQGGXWLHVRIWKH6RFLDO:HOIDUH$WWDFKHVDUH
Establish a network with overseas-based social welfare agencies and/or individuals and
groups which may be mobilized to assist in the provision of appropriate social services
5HVSRQGWRDQGPRQLWRUWKHUHVROXWLRQRISUREOHPVDQGFRPSODLQWVTXHULHVRI2):VDQG
their families
6XEPLW UHJXODU UHSRUWV WR WKH '6:' DQG ')$ +RPH 2I¿FH RQ SODQV DQG DFWLYLWLHV
XQGHUWDNHQ UHFRPPHQGDWLRQV DQG XSGDWHV RQ WKH VLWXDWLRQ RI 2):V SDUWLFXODUO\ WKRVH
HQFRXQWHULQJGLI¿FXOWLHVLQWKHKRVWFRXQWU\

Migrant workers are free to move at any time from one place to another in
the country of work, providing that they are lawfully within the territory. They
should be allowed to, for example, go out for socialization or leisure outside of
their workplace during their non-working hours including at night, and travel to
visit family or friends in the host country or their home country during holidays
or leave. They should not be locked up or confined to their workplace. Migrant
workers’ right to geographical mobility is subject only to limitations which apply
also to national workers.
In relation hereto, the ‘zoning’ policies which exist in some countries and restrict
the movements of external migrant workers to certain cities or provinces, are not
in line with these provisions.
4.12 HIV/AIDS
Migrant work involves mobility and being away from the family sometimes for
years. The obligation to work and live away from spouses and partners increases
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the risk of HIV/AIDS infection. A climate of discrimination and lack of respect
for human rights leaves migrant workers more vulnerable to infection and less
able to cope with AIDS because it makes it difficult for them to seek voluntary
testing, counseling, treatment or support. They will also not be in a position to
take part in advocacy and prevention campaigns.
Any routine medical testing, such as testing in either sending or receiving country
for fitness carried out prior to employment or on a regular basis for migrant
workers, should not include mandatory HIV testing.77 Employers, migrant workers
and their representatives should encourage confidential voluntary counseling and
testing that is provided by qualified health services.78 To mitigate the impact of
the HIV/AIDS epidemic in the workplace and on society, workplaces should
provide counseling and other forms of social support to migrant workers infected
and affected by HIV/AIDS.79

5.

Social and civil rights in host country
Social policies should enable migrant workers and their families to share in
advantages enjoyed by the country’s nationals. They should be accorded social
and civil rights while working in the host country as follows:
5.1 Citizenship80 and property rights
International labour standards do not require sovereign States to grant citizenship
to migrant workers. However, migrant workers should be allowed to apply for
citizenship after a period of residence in the host country of at least five years, if
at least this is not contrary to the policy of the host country.
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Bilateral agreements between labour-sending and labour-receiving countries
should make provision for the acquisition, possession and transmission of rural
and urban property by migrant workers.81 At any rate, regular migrant workers
should be given a reasonable period of time to dispose of their property before
they have to go back to their home country.82
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5.2 Education and culture83
Migrant workers and their family members are entitled to equal treatment in
respect of education, and in addition, to assistance if necessary in learning the
language of the country where they work. Their children should be provided
with access to schools and facilities to acquire some knowledge of their own
mother tongue. Migrant workers and their families have the right to participate
in the cultural life of the country on a basis of equality with nationals and at the
same time to maintain their own culture. They also have the right to practice
their religion and to adhere to their national customs and ceremonies.

5.3 Transfer of funds to home country84
Within the limits allowed by national laws and regulations concerning the import
and export of currencies, migrant workers have the right to transfer part of their
earnings and savings as they wish. This enables them to contribute substantially
to the welfare of their family members who have stayed behind in the home
country. In practice, more work needs to be done to enable remittance transfers
that are safer, more reasonable and efficient.
)DPLO\UHXQL¿FDWLRQDQGYLVLWV85
Governments should take all possible measures to facilitate family reunion (i.e.
spouses and dependent children, father and mother). In cases where families
cannot be reunited, migrant workers who have been employed for at least one
year should be allowed to visit their families during the paid annual holiday to
which they are entitled. Alternatively, the family should be allowed to visit the
workers for a period corresponding at least to the paid annual holiday to which
they are entitled.
5.5 Social services86
In adapting to an unfamiliar situation, migrant workers are entitled to receive
assistance and advice. This would normally include information, services and
facilities in education, vocational training, language training, health services,
legal aid, social security, housing, transport, and recreation. Services should be
offered, if possible, in the native tongue of the workers concerned, otherwise
with interpretation and translation facilities. These services should be provided
free of charge.

Return and repatriation
It is generally assumed that foreign migrant workers will return to their home
country voluntarily and in an orderly way upon the completion of their
employment contract or when they have saved enough money. In reality,
however, the return and repatriation of foreign migrant workers is not always so
orderly or voluntary.
Many migrant workers are motivated to stay, even preferring to go into irregular
migrant status, for the higher wages they can earn in the host country. In some
instances, loss of occupation through illness or injury, or sudden termination,
may lead to involuntary return of the migrant workers. There are usually few
provisions in either sending or receiving countries to protect migrant workers
with regard to return and repatriation.
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6.1 Grounds of repatriation
Repatriation on the grounds that the worker concerned is suffering from an
infection or illness of any kind which has no effect on the task for which the
worker has been recruited is an unacceptable form of discrimination.
6.2 Appeal against arbitrary decisions87
Migrant workers have the right to appeal against a decision to terminate their
employment or to deprive them of their resident status. The workers affected
are entitled to challenge the decision, and if successful, to reinstatement or time
to find alternative employment, and to compensation for loss of wages. Migrant
workers have the same right to legal aid as national workers, and additionally the
assistance of an interpreter.
6.3 Travel costs88
Existing ILO standards do not provide an absolute right to free travel back to
the home country. However, if migrant workers fail, for a reason they are not
responsible for, to secure the employment for which they have been recruited, or
other suitable employment, they will not have to pay the costs of the return travel
of themselves and family members authorized to accompany them.
If migrant workers and their family members are expelled from a country, they
may have to pay their own travel costs but they do not have to bear the costs of
the administrative or judicial procedures leading to the expulsion. Nor do they
have to pay for the costs of implementing the order, for example, of police escorts
to the frontier.
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Whether regular or irregular, returning migrant workers have a right to
outstanding remuneration, severance pay, compensation for holidays not taken,
as well as, in certain cases, the reimbursement of social security contributions.
If any difficulty arises in obtaining these entitlements, they should enjoy equal
treatment with national workers regarding access to courts and legal assistance.
Migrant workers should be given a reasonable period of time to remain in the
country to seek and obtain a remedy for outstanding remuneration and benefits.
6.5 Rights of returning migrants in home country90
If migrant workers have retained the nationality of their country of origin, they
have the right to assistance when they return. They are entitled to unemployment
benefit, if necessary, and if it exists, assistance in obtaining work, for example, by
not being obliged to satisfy conditions as to previous residence or employment.
Their rights in regard of social security would also include rights acquired in the
course of their employment abroad.

As in the case of arrival in the country of employment, migrant workers and
their families should be exempt from customs duty on their personal possessions.
The customs exemptions also include hand tools and portable equipment which
they have owned for an appreciable time and intend to use in the course of their
occupation.
Reintegration can pose a real challenge to returning migrants, especially women.
The problem often starts upon arrival in the home country when returning migrants
are subject to harassment and unclear extortions. In the home community, family
problems caused by long separation (e.g. bonding with partners outside marriage
and problems with children) can add to readjustment difficulties. This includes
lack of suitable employment or problems in establishing a business.
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Economic problems also abound, because the families at home may have utilized
the migrant workers’ remittances for economic survival or consumption purposes.
As a result many migrant workers are frequently pressured to re-migrate for jobs
overseas and trafficking victims face the danger of being re-trafficked. Return and
reintegration are the stages of the migration process that are the least covered by
policy interventions and protection.

39

THE ILO AND
INTERNATIONAL
LABOUR STANDARDS

What is the ILO?
The International Labour Organization (ILO) was established in 1919. The ILO
is a specialized agency of the United Nations system which pursues social justice
and promote decent work for men and women everywhere regardless of their
race, sex, gender or social origin. The ILO pursues this aim by a combination of
standard-setting, technical cooperation and sharing of information.
The ILO is unique among UN agencies because it is a tripartite organization.
It is composed not only of governments, but of three partners: governments,
employers and workers. The ILO is built on dialogue and cooperation among
these three parties, with two votes from government and one each from employers
and workers’ representatives respectively from each country at the International
Labour Conference.
7ULSDUWLWH
(PSOR\HUV

Governments

Workers

The ILO has three main organs: the International Labour Conference, the
Governing Body, and the International Labour Office.
1.1 The International Labour Conference
The International Labour Conference (ILC) is the principal policy-making body
of the ILO. It provides a forum for debate and discussion on important social and
labour issues. Each year in June, tripartite delegations from all member States come
together to discuss, adopt and supervise the application of international labour
standards. The ILC adopts the budget and elects the members of the Governing
Body. (See Box 21.)
Each of the 181 member States (as of 1 August 2007) is represented by four
delegates to the annual Conference. Two delegates represent the government, and
one delegate each represents the employers and the workers from each country.
The government designates the employer and worker delegate after consultations
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with the most representative national organizations of employers and workers—
and pays for their participation.
Box 21: ILO Structure
INTERNATIONAL LABOUR ORGANIZATION
0HPEHU6WDWHV 
($&+0(0%(567$7(
6HQGVGHOHJDWHV
*RYHUQPHQW(PSOR\HU:RUNHU
To the Annual Conference in June

INTERNATIONAL LABOUR CONFERENCE
Discusses topical issues and adopts Conventions and
Recommendations
&RQVWLWXHQWJURXSVRIWKH&RQIHUHQFHHOHFWWKH

GOVERNING BODY
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7ULSDUWLWH0HPEHUV
*RYHUQPHQW DUHSHUPDQHQW 
(PSOR\HUV:RUNHUV
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Meets three times a year
and supervises the work of the

INTERNATIONAL LABOUR OFFICE
Permanent Secretariat
:RUNLQFOXGHV
Promotion of standards
Technical co-operation
Information gathering and sharing
Research
Publications

1.2 The Governing Body
The Governing Body is the ILO’s executive council of the International Labour
Office, or ‘board of directors’. It reviews the ILO programme and budget
for approval by the ILC. It also sets the Conference agenda, and elects the
Director-General of the ILO, its chief executive official, for a five-year term.
The Governing Body is composed of 56 members: 28 government members, 14

employer members and 14 worker members. Representatives of 10 governments
are permanently represented on the Governing Body and the others are elected.
7KH,QWHUQDWLRQDO/DERXU2I¿FH
The International Labour Office is the permanent secretariat and the focal point
to carry out the activities of the ILO, including research, investigations, technical
co-operation and publications.
The organization’s Office headquarters are in Geneva and it has 58 field offices.
ILO provides assistance to its member States with the ratification and application
of international labour standards, and provides technical cooperation covering
fields such as labour law reform, the fundamental principles and rights at work,
employment policies, labour market information, enterprise development
and vocational training, microfinance, social security, occupational safety and
health, conditions of work, labour administration, industrial relations and labour
inspection.

What are international labour standards?
International labour standards are universal reference points marking levels of
achievement in economic and social development. They lay out basic principles,
articulate rights and duties of employers and workers, establish policy objectives,
outline areas of action, or provide guidance on means and procedures to be
employed. International labour standards are designed to promote decent work
for workers of all nationalities. They take the legal form of either:
Conventions or Protocols91: legally binding international treaties that
may be ratified by member States, laying down the basic principles to
be applied by ratifying countries, or
Recommendations: non-binding, but authoritative guidelines that do
not have to be ratified and become effective upon adoption at the
International Labour Conference.
Conventions set out the minimum standards that were subject to extensive
negotiations and resulting agreement between the ILO governments, employers’
and workers’ organizations from the member states. Recommendations provide
more specific guidance for national law and practice, as well as for international
advocacy. Usually Recommendations accompany and supplement a Convention
but they can also be autonomous, i.e. not linked to any specific Convention.
In today’s world, the role of international labour standards is to provide
authoritative guidance on work-related matters, so that work can fulfill its function
as a lever lifting people out of poverty, while providing space to economies to
make the necessary adjustments to raise productivity and income levels. To date,
76 international labour Conventions, 5 Protocols and 79 Recommendations are
considered up-to-date.92
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3.

How are international labour standards developed?
International labour standards are drawn up by representatives of governments,
employers and workers and are adopted at the annual International Labour
Conference. As a first step, the Governing Body agrees to put an issue on the
agenda of a future International Labour Conference. The International Labour
Office prepares a report that analyzes the laws and practices of member States
with regard to the issue at stake. The report is circulated to member States and
to workers’ and employers’ organizations for comments and is discussed at the
International Labour Conference.
A second report is then prepared by the Office with a draft instrument for
comments and submitted for discussion at the following Conference, where the
draft is amended as necessary and proposed for adoption. This ‘double discussion’
gives Conference participants sufficient time to examine the draft instrument
in the light of their own experience, and make comments on it. A two-thirds
majority of the votes cast is required for an international labour Convention or
Recommendation to be adopted.
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How are international labour standards applied?
Once a standard is adopted at the International Labour Conference, member
States are required under the ILO Constitution to submit it to their legislative
assemblies for information and consideration. In the case of Conventions, this
means consideration with a view to giving effect in national law and practice and to
their ratification.
The application of international labour standards is most commonly done through
dialogue and persistent persuasion, and procedures are in place to ensure their
application. A comprehensive supervisory system helps countries implement
the Conventions that they have ratified and the Recommendations they have
adopted. Through this supervisory system, the ILO helps its members to translate
the standards into concrete policies and action. Standards set in numerous
Conventions and Recommendations have been incorporated into the laws and
practices of the vast majority of the ILO member countries. (For more details see
Chapter 5.)

5.

:KDWLVUDWL¿FDWLRQ"
Ratification is a formal acceptance of an international convention or treaty by a
government. It is a sovereign and voluntary act of a State. When a government
ratifies a Convention, it is legally bound by its contents.93

After a Convention is ratified, it generally comes into force one year after the
date of ratification. This means the ratifying country must take necessary steps to
apply the Convention in national law and in practice, for example, by adopting
appropriate laws and policies. The
country must submit reports to the %R[5DWL¿FDWLRQSURFHVV
ILO on the progress in applying the
Government
Convention.94 (See Box 22.)
ILO

Formal registration

Comes into force: 1 year after

Obligations:
stUHSRUWGXHWKHQH[W\HDU
periodic reports every 2 years
(only fundamental and priority
&RQYHQWLRQV RU\HDUV
intermittent reports, if requested
6RXUFH ,/2 ILO Convention on Indigenous
and Tribal Peoples, 1989 (No. 169): A manual,
*HQHYDS

Worldwide, Conventions No. 97 and No. 143 have been ratified by 47 and 23
countries respectively (as of 1 August 2007). In the Asia-Pacific region, Convention
No. 97 has been ratified by New Zealand, Sabah (Malaysia) and Tajikistan only,
and is applicable in Hong Kong as a Special Administrative Region of China.
Among the 31 Asia-Pacific Member States only the Philippines and Tajikistan
have ratified Convention No. 143. The UN Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families, 1990 has been
ratified by 37 State Parties. (See ratification table in Annex 3.)

6.

Process of dialogue and access to the ILO96
Dialogue between the ILO and its constituents usually starts well before a country
ratifies a Convention, and continues after the Convention has been ratified. The
purpose of the dialogue is primarily for the ILO and its constituents to work
together to ensure that national legislation and practice are in line with the
provisions of the Convention.
Due to its tripartite structure, the ILO allows non-state actors opportunity to
participate in its activities and access to its mechanisms to a greater extent than
do other international bodies. The relation with the non-governmental sector
involves the following:
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Ratifying an ILO Convention is the
start of a process of dialogue and cooperation between the government
and the ILO. Unlike other
international treaties, international
labour Conventions cannot be ratified
with reservations, and have to be
accepted in their entirety. Therefore,
before ratifying a Convention, it is
desirable that government, employers’
and workers’ organizations discuss
and reach a common understanding
of the obligations they are about to
undertake.95
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the integration of non-governmental social partners in the ILO itself
according consultative status to non-governmental international
organizations that meet certain criteria
collaboration at the operational level with a variety of international,
national and local organizations.97
Migrant workers as individuals do not have a formal position within the ILO
tripartite structure. However, they can participate in ILO meetings and other
activities in the following manner:
as representatives of governments, or of workers’ and employers’
organizations, including as organizations representing migrant workers
as advisors to the delegations at the International Labour Conference
as representatives of a non-governmental organization (NGO) on the
ILO Special List of Non-Governmental International Organizations.
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The ILO’s Special List is a list of NGOs whose aims and activities are in harmony
with the spirit, aims and principles of the ILO. NGOs should work internationally
and cover a number of countries in their work. Anti-Slavery International,
the Center for Migration Studies, and the International Catholic Migration
Commission, are among the NGOs on the Special List, as well as several other
NGOs which take an active interest in questions affecting migrant workers, for
example, Amnesty International.
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NGOs wishing to be on the list can send a request to the Director-General of the
ILO. For an NGO on the special list to participate in a meeting, a written request
must be submitted to the Director-General of the ILO at least one month before
that meeting or conference is scheduled to start.
Migrant workers can also send information directly to the ILO. This can be
done:
through any workers’ or employers’ organization – including those
made up of indigenous and tribal peoples
by sending the information themselves.
The Committee of Experts and the Conference Committee have emphasized
the value of such comments for their work if the comments contain verifiable
information such as laws, regulations or other official documents such as land titles
and judicial decisions.

7.

Where can I get more information on the ILO standards?
A list of ILO standards and selected publications relevant to migrant workers is
included in Annex 1. Every trade union or similar organization looking after
the interests of migrant workers, as well as every organization concerned with
migration policy is strongly recommended to have a copy of these standards and
publication in their library.

APPLICATION OF
INTERNATIONAL
LABOUR STANDARDS

5

The ILO is different from other UN standards-setting bodies in that it not
only sets the standards, but also ensures their application. The ILO has its own
mechanisms to supervise the application of ratified Conventions and to receive
complaints from its constituents and act on them. The key mechanisms of the
ILO’s supervisory system are the regular supervision or reporting system and the
complaints procedures.

Regular supervision (reporting system)
1.1 Reports by governments
ILO member States are required to submit periodic reports on the Conventions they
have ratified and selected reports on the position of the State’s law and practice with
regard to matters dealt with in unratified Conventions or Recommendations.
a.

Periodic reports
Once an ILO member State ratifies a Convention, it is required to
submit reports on how the Convention is being applied in the country.
The first report is due one year after the Convention comes info force.
Thereafter, the ratifying State must submit periodic reports on ratified
Conventions: every second year for the eight fundamental Conventions
and the four priority Conventions98 and every fifth year for all other
Conventions. However, the Committee of Experts may require the
State to submit a detailed report if it feels necessary.
The contents of the report include information on the situation in law
and in actual practice, particularly the extent to which the Convention
is made effective through legislation, court decisions, labour inspection
visits, and budgetary or other measures. Periodic reports by governments
must be sent to the most representative employers’ and workers’
organizations in the country for their comments. The comments
from the employers and workers may then be communicated to the
government or directly to the ILO.
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b.

Special reports
At regular intervals, member States are requested to report on the law
and practice in their countries with regard to a certain topic, whether
or not they have ratified the Conventions on that topic. On the basis
of reports received from member States and information transmitted
by employers’ and workers’ organizations, the Committee of Experts
publishes an in-depth annual General Survey on member States’ national
law and practice. This survey enables the Committee of Experts to
examine the impact of Conventions and Recommendations, to analyze
the difficulties indicated by governments in their application, and
identify means of overcoming these obstacles.99

Box 23: General Survey on Conventions and Recommendations
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,QWKH,/2¶V&RPPLWWHHRI([SHUWVXQGHUWRRND*HQHUDO6XUYH\RIODZDQGSUDFWLFHUHJDUGLQJ
PLJUDQWZRUNHUVLQ,/2PHPEHUVWDWHVZKHWKHURUQRWWKH\KDGUDWL¿HGWKHUHOHYDQWFRQYHQWLRQV
The Committee noted with interest some of the varied and innovative policies pursued by some
FRXQWULHV ZLWK D YLHZ WR DSSO\LQJ WKH SULQFLSOHV RI LQWHUQDWLRQDO PLJUDQW ZRUNHUV VWDQGDUGV ,Q
%HODUXVDQG,VUDHOIRUH[DPSOHLWLVREOLJDWRU\IRUHPSOR\HUVRUUHFUXLWHUVWRIXUQLVKPLJUDQWVZLWK
employment contracts in either their mother tongue or a language which they can understand,
while in Antigua and Barbuda, Bulgaria, Croatia and the United Republic of Tanzania (Zanzibar),
PLJUDQWV¶FRQWUDFWVPXVWEHGUDZQXSLQDFFRUGDQFHZLWKDSUHVFULEHGPRGHO7KLVLVLQWHQGHGWR
ensure that migrants who may be unfamiliar with the standards and terms of employment in the
KRVWFRXQWU\DUHJXDUDQWHHGEDVLFSURWHFWLRQIURPDEXVHDQGH[SORLWDWLRQ

48

7KH&RPPLWWHHDOVRQRWHGWKDWLQ6ZLW]HUODQGWKHSXEOLFHPSOR\PHQWVHUYLFHLVIUHHIRUUHJXODU
entry migrant workers who already have permission to work in the country, and that Germany
SURYLGHVUHLQWHJUDWLRQDVVLVWDQFHWRPLJUDQWVUHWXUQLQJWRWKHLUFRXQWU\RIRULJLQ,WZDVIXUWKHU
interested in a special service set up by the Philippines to inform prospective female migrants of
the conditions of work and life facing them in the host country and also to attempt to dissuade
WKHPIURPDFFHSWLQJZRUNLQZKLFKWKH\DUHOLNHO\WREHH[SRVHGWRDEXVHDQGH[SORLWDWLRQ%\
KLJKOLJKWLQJWKHVHYDULRXVLQQRYDWLYHSUDFWLFHVWKH&RPPLWWHHRI([SHUWVHQDEOHVFRXQWULHVWR
OHDUQIURPWKHH[SHULHQFHVRIRWKHUV
6RXUFHV ILO, Rules of the Game: A brief introduction to International Labour Standards*HQHYDS
,/2Migrant Workers, *HQHUDO6XUYH\RIWKH&RPPLWWHHRI([SHUWVRQWKH$SSOLFDWLRQRI&RQYHQWLRQV
DQG5HFRPPHQGDWLRQV,QWHUQDWLRQDO/DERXU&RQIHUHQFHth6HVVLRQ5HSRUW,,,3DUW,%

1.2 Reviews of reports by governments and follow-up
The implementation of all ratified and unratified Conventions of the ILO are
supervised by two bodies. The Committee of Experts on the Application of
Conventions and Recommendations and the Conference Committee on the
Application of Standards examine the reports submitted by governments.
a.

The Committee of Experts on the Application of Conventions and
Recommendations (CEACR)
The CEACR reviews the periodic reports by governments. This
Committee of Experts is made up of 20 legal experts chosen on the
basis of their independent standing, impartiality and expertise in

the fields of law and labour. The Committee assesses the state of a
country’s application with ratified international labour standards, and
identifies discrepancies between national practice and the Conventions’
requirements. It provides two types of comments as guidance on the
application of Conventions:
Observations are generally used for more serious or long-standing
cases of a government’s failure to fulfill its obligations, or for noting
cases of progress. Observations are published in the Committee’s
annual report to the International Labour Conference, and are
made available to the public.100
Direct requests are submitted directly to governments and
organizations concerned, seeking more information or
clarification on specific issues. Direct requests are not included
in the Committee’s annual report but are available on the ILO’s
public website.101
(Selected examples of CEACR observations and direct requests
are listed in Annex 5.)
The Conference Committee on the Application of Standards
The annual report of the Committee of Experts, usually adopted in
December, is submitted to the International Labour Conference the
following June, where it is examined by the Conference Committee on
the Application of Standards. As one of the standing committees of the
Conference, the Conference Committee is made up of government,
employer, and worker delegates. It examines the report and selects from
it a number of observations for discussion. The governments referred to
in these comments are invited to provide information on the situation in
question to the Conference Committee. In many cases the Conference
Committee draws up conclusions recommending that governments
take specific steps to remedy a problem or to invite ILO missions or
technical assistance. The discussions and conclusions of the situations
examined by the Conference Committee are published in its report.
Situations of special concern are highlighted in special paragraphs of its
General Report.102 (See Box 24.)

2.

Complaint procedures
When an individual State is not complying with the obligations under any ILO
Convention it has ratified, complaints may be submitted to the ILO under several
procedures. Following are complaint procedures and some examples of complaints
concerning migrant workers that have been brought under such procedures.
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%R[  6XSHUYLVLRQ RI WKH $SSOLFDWLRQ RI ,QWHUQDWLRQDO /DERXU &RQYHQWLRQV DQG
Recommendations

Information and periodic reports from governments
and comments by employers and workers

,QGHSHQGHQW &RPPLWWHHRI([SHUWVRQWKH$SSOLFDWLRQRI&RQYHQWLRQV
and Recommendations

Direct requests
to Governments

Observations published
in annual Report

7ULSDUWLWH &RQIHUHQFH&RPPLWWHHRQWKH$SSOLFDWLRQRI6WDQGDUGV
*RYHUQPHQWV(PSOR\HUV:RUNHUV
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6RXUFH,/2 ILO Convention on Indigenous and Tribal Peoples, 1989 (No. 169): A manual*HQHYDS

2.1 Representations under Article 24 of the ILO Constitution
Representations under Article 24 are the mildest form of formal grievance against
failure to apply a ratified Convention. A representation can be made only by
an employers’ or workers’ organization103 against any government which, in its
view, has not properly applied a Convention it has ratified. As mentioned earlier,
individuals and NGOs cannott make representations directly to the ILO but can
pass on relevant information through a workers’ or employers’ organization.
The ILO Governing Body will first determine whether a representation is
receivable.104 If so, a three-member tripartite committee may then be set up to
examine the representation and the government’s response. This committee’s
report describes the steps taken by it to examine the representation, presents
conclusions on the issues raised therein and formulates recommendations as to
the decisions to be taken by the Governing Body. Legal aspects of the case may
be drawn to the attention of the Committee of Experts on the Application of
Conventions and Recommendations. Where the government’s response is not
considered satisfactory, the Governing Body is entitled to publish the representation
and the response (Article 25).

%R[([DPSOHRIDUHSUHVHQWDWLRQORGJHGXQGHU$UWLFOH
$WLWVWK6HVVLRQ 1RYHPEHU WKH*RYHUQLQJ%RG\DSSURYHGWKHUHSRUWRIWKHWULSDUWLWH
FRPPLWWHH VHW XS WR H[DPLQH D UHSUHVHQWDWLRQ PDGH E\ WKH 7UDGH 8QLRQ &RQJUHVV RI WKH
3KLOLSSLQHV 78&3 XQGHUDUWLFOHRIWKH,/2&RQVWLWXWLRQDOOHJLQJQRQREVHUYDQFHE\&KLQD
RI&RQYHQWLRQ1RZLWKUHVSHFWWRWKH6SHFLDO$GPLQLVWUDWLYH5HJLRQ 6$5 RI+RQJ.RQJ
7KHDOOHJDWLRQVUHODWHGWRFHUWDLQPHDVXUHVDSSURYHGE\WKH*RYHUQPHQWRI+RQJ.RQJ6$5
affecting the wages and the social security rights of foreign domestic workers and which were
KDUPIXOIRU)LOLSLQRZRUNHUVDQGLQYLRODWLRQRI$UWLFOHRIWKH&RQYHQWLRQ
The Governing Body issued recommendations on:
the residence requirement to be eligible for public health-care services, and the ability of
foreign domestic workers to obtain such services
WKHHPSOR\HHV¶UHWUDLQLQJOHY\LPSRVHGRQWKHHPSOR\HUVRIDOOPLJUDQWZRUNHUV
WKHPLQLPXPZDJHIRUIRUHLJQGRPHVWLFZRUNHUV
7KH&RPPLWWHHRI([SHUWVKDVEHHQIROORZLQJXSRQWKHVHUHFRPPHQGDWLRQVZLWKWKHJRYHUQPHQW
LQWKHFRXUVHRILWVUHJXODUVXSHUYLVLRQRIWKHDSSOLFDWLRQRI&E\+RQJ.RQJ6$5

Complaints under Articles 26–34 typically concern serious and persistent violations
of the obligations by countries that have ratified ILO Conventions.105 Due to the
serious nature of this complaints procedure, it has been used infrequently and
usually as a last resort, when a thorough investigation is not possible under the
regular system of supervision. For the most part ILO constituents pursue issues of
application through the regular supervisory system, which is generally perceived as
an effective means to ensure governments’ compliance with the ILO standards.
Various parties may file a complaint under this procedure: (i) one member State
against another member State, provided both member States have ratified the
same Convention, (ii) a delegate to the International Labour Conference on the
observance of a ratified Convention by a State, or (iii) the Governing Body in its
own capacity.
Upon receipt of a complaint, the Governing Body may appoint a Commission of
Inquiry, consisting of three independent members. This Commission of Inquiry
is the ILO’s highest-level investigative procedure. It is responsible for carrying out
a full investigation of the complaint, ascertaining all the facts of the case. It makes
recommendations on measures to be taken to address the problems raised by the
complaint. To date, 11 Commissions of Inquiry have been established.
When a country fails to carry out the recommendations of a Commission of Inquiry,
the Governing Body may recommend to the Conference any action “as it may
deem wise and expedient” to secure compliance with the recommendations.
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%R[([DPSOHRIFRPSODLQWVORGJHGXQGHU$UWLFOHVDQG
)ROORZLQJ D FRPSODLQW XQGHU DUWLFOH  RI WKH ,/2 &RQVWLWXWLRQ IURP  :RUNHUV¶ GHOHJDWHV WR
WKH &RQIHUHQFH LQ 0DUFK  WKH *RYHUQLQJ %RG\ HVWDEOLVKHG D &RPPLVVLRQ RI ,QTXLU\ WR
H[DPLQH WKH REVHUYDQFH RI 0\DQPDU RI &  $IWHU D GHWDLOHG LQYHVWLJDWLRQ GXULQJ ZKLFK LW
was not, however, given access to Myanmar) the Commission of Inquiry concluded in a report
LVVXHGLQWKDWWKHUHZDVZLGHVSUHDGDQGV\VWHPDWLFXVHRIIRUFHGODERXULPSRVHGRQWKH
civilian population throughout Myanmar by the authorities and the military for a range of tasks
including portering, the construction, maintenance and servicing of military camps, other work
LQVXSSRUWRIWKHPLOLWDU\ZRUNRQDJULFXOWXUHORJJLQJDQGRWKHUSURGXFWLRQSURMHFWVXQGHUWDNHQ
E\WKHDXWKRULWLHVRUWKHPLOLWDU\VRPHWLPHVIRUWKHSUR¿WRISULYDWHLQGLYLGXDOVWKHFRQVWUXFWLRQ
and maintenance of roads, railways and bridges, other infrastructure work and a range of other
WDVNV
6HULRXVGLVDSSRLQWPHQWE\WKH*RYHUQPHQW¶V³ÀDJUDQWDQGSHUVLVWHQW´IDLOXUHWRDSSO\&DQG
WKH³FRQWLQXHGZLGHVSUHDGXVHRIIRUFHGODERXU´OHDGWKH,QWHUQDWLRQDO/DERXU&RQIHUHQFHWRDGRSW
a Resolution on the widespread use of forced labourLQ0\DQPDULQGHQ\LQJ0\DQPDUWKH
EHQH¿WRIIXUWKHUWHFKQLFDOFRRSHUDWLRQRUDVVLVWDQFHH[FHSWWRWKHH[WHQWWKDWLWZRXOGEHIRUWKH
purpose of securing the immediate implementation of the recommendations of the Commission
RI,QTXLU\,QWKH,/&DGRSWHGDQRWKHUResolution concerning the measures recommended
by the Governing Body under article 33 of the ILO Constitution on the subject of Myanmar,
requesting ILO constituents, international organizations and the United Nations to review their
relations with Myanmar, in particular to ensure that such relations could not be taken advantage
RIWRSHUSHWXDWHRUH[WHQGIRUFHGODERXUSUDFWLFHV
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Complaints on violations of freedom of association are made against individual
States for the failure to fulfill their obligations under the ILO Constitution as
related to the rights of workers to organize and bargain collectively. These
complaints can be made by a workers’ or employers’ organization, or by another
government. Like in the case of a representation, individuals cannot make such
complaints directly to the ILO, but can pass on relevant information to a workers’
or employers’ organization and request them to act on their behalf.
Because the obligations originate from the ILO Constitution, complaints on
this subject can be made even if a country has not ratified the relevant ILO
Conventions, namely the Freedom of Association and Protection of the Right to
Organize Convention, 1948 (No. 87) and the Right to Organize and Collective
Bargaining Convention, 1949 (No. 98). The complaints for violations of freedom
of association are examined by the Committee on Freedom of Association.
The Committee on Freedom of Association
In 1951, the ILO set up the Committee on Freedom of Association (CFA) for
the purpose of examining complaints about violations of freedom of association.
The CFA only examines allegations of violations of freedom of association,
including:
the right of workers and employers to organize with a view to defending
and furthering their interests at work
the right to strike

the protection of civil liberties, particularly those essential to the normal
exercise of trade union rights
the right of workers to be protected against anti-union discrimination
the right of workers’ and employers’ organizations to be protected
against acts of interference by each other
the right of workers and employers to collectively negotiate terms and
conditions of employment (‘collective bargaining’).
The CFA is a tripartite body that meets three times a year. It is composed of an
independent chairperson and three representatives each from the government,
employer, and worker groups of the Governing Body. If it decides to receive the
case, it establishes the facts in dialogue with the government concerned. If it finds
that there has been a violation of freedom of association standards or principles,
it issues a report through the Governing Body and makes recommendations on
how the situation could be remedied. Governments are subsequently requested
to report on the effect given to its recommendations.

3.

The ILO Multilateral Framework on Labour Migration
The report of the World Commission on the Social Dimension of Globalization
entitled A Fair Globalization, Creating Opportunities for All called for a fully inclusive
and equitable process of globalization and highlighted the need for a multilateral
framework to govern cross-border labour mobility.
A major outcome of the General Discussion on Migrant Workers at the International
Labour Conference 2004, was the adoption by consensus of 177 member countries
of a Resolution Concerning A Fair Deal For Migrant Workers In A Global Economy.
This Resolution calls upon the ILO and its constituents to carry out a plan of
action in partnership with other relevant international organizations. The most
important and innovative component of the Action Plan is the “development
of a non-binding multilateral framework for a rights-based approach to labour
migration which takes account of labour market needs, proposing guidelines and
principles for policies based on best practices and international standards.”
The Multilateral Framework comprises international guidelines and principles
drawn from international labour and human rights standards as well as best practices
in origin and host countries. As a set of non-binding guidelines for policy, it is
not limited to only those principles where an international agreement has already
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In cases where the country has ratified the relevant instruments, the legislative
aspects of the case may be referred to the Committee of Experts. The CFA may
also choose to propose a ‘direct contacts’ mission to the government concerned
to address the problem directly with government officials and the social partners
through a process of dialogue. In over 50 years of work, the CFA has examined
over 2,500 cases. (See Boxes 27 and 28.)
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%R[([DPSOHVRIFRPSODLQWVIRUYLRODWLRQVRIIUHHGRPRIDVVRFLDWLRQ
$)/&,2DQG&70YV*RYHUQPHQWRI8QLWHG6WDWHVRI$PHULFD 
In 2002, the American Federation of Labor and Congress of Industrial Organizations (AFL-CIO)
DQG WKH &RQIHGHUDWLRQ RI 0H[LFDQ :RUNHUV &70  ¿OHG D FRPSODLQW DJDLQVW WKH *RYHUQPHQW
RI WKH 8QLWHG 6WDWHV 7KH DOOHJDWLRQV LQ &DVH 1R  UHIHUUHG WR WKH FRQVHTXHQFHV IRU WKH
IUHHGRP RI DVVRFLDWLRQ ULJKWV RI DQ HVWLPDWHG  PLOOLRQ XQGRFXPHQWHG ZRUNHUV LQ WKH 8QLWHG
6WDWHVIROORZLQJWKH8QLWHG6WDWHV6XSUHPH&RXUWUXOLQJWKDWEHFDXVHRIKLVLPPLJUDWLRQVWDWXV
an undocumented worker was not entitled to back pay for lost wages after having been illegally
GLVPLVVHGIRUH[HUFLVLQJWKHWUDGHXQLRQULJKWVSURWHFWHGE\WKH1DWLRQDO/DERXU5HODWLRQV$FW
1/5$ 

A PPL I C AT IO N O F I N T ER N AT I O N AL L A BO U R STANDARDS

$IWHU KDYLQJ H[DPLQHG WKH FDVH WKH &RPPLWWHH RI )UHHGRP RI $VVRFLDWLRQ &)$  FRQFOXGHG
that the remaining remedies for the undocumented workers were inadequate to ensure effective
SURWHFWLRQDJDLQVWDFWVRIDQWLXQLRQGLVFULPLQDWLRQ7KH&)$FRQVLGHUHGWKDW
7KHUHPHGLHVDYDLODEOHWRXQGRFXPHQWHGZRUNHUVGLVPLVVHGIRUDWWHPSWLQJWRH[HUFLVHWKHLU
WUDGHXQLRQULJKWVLQFOXGHG  DFHDVHDQGGHVLVWRUGHULQUHVSHFWRIYLRODWLRQVRIWKH1/5$
and (2) the conspicuous posting of a notice to employees setting forth their rights under the
1/5$DQGGHWDLOLQJWKHSULRUXQIDLUSUDFWLFHV
Failure to comply could only be challenged through court-enforced orders of the National
/DERXU 5HODWLRQV %RDUG 1/5%  REWDLQHG WKURXJK OLWLJDWLRQ RU IRUPDO VHWWOHPHQWV 6XFK
remedies did in no way sanction the act of anti-union discrimination already committed, but
RQO\DFWHGDVSRVVLEOHGHWHUUHQWVIRUIXWXUHDFWV6XFKDQDSSURDFKZDVOLNHO\WRDIIRUGOLWWOH
SURWHFWLRQWRXQGRFXPHQWHGZRUNHUVZKRFDQEHLQGLVFULPLQDWHO\GLVPLVVHGIRUH[HUFLVLQJ
IUHHGRPRIDVVRFLDWLRQULJKWVZLWKRXWDQ\GLUHFWSHQDOW\DLPHGDWGLVVXDGLQJVXFKDFWLRQ
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7KH FDVH HVWDEOLVKHV D SRLQW RI JUHDW SUDFWLFDO VLJQL¿FDQFH WR XQGRFXPHQWHG ZRUNHUV 7R
SURWHFWWKHULJKWWRRUJDQL]HRIXQGRFXPHQWHGZRUNHUV6WDWHVPXVWQRWRQO\SURFODLPIUHHGRPRI
DVVRFLDWLRQDQGSURYLGHVDQFWLRQVZKHUHWKLVIUHHGRPLVYLRODWHG6WDWHVPXVWGHYHORSFRQFUHWH
PHWKRGV RI UHGUHVV WKDW WDNH LQWR DFFRXQW WKH VSHFL¿F YXOQHUDELOLW\ RI FHUWDLQ FDWHJRULHV RI
ZRUNHUVVRWKDWWKLVYXOQHUDELOLW\FDQQRORQJHUEHH[SORLWHGZLWKDYLHZWRFRPPLWWLQJYLRODWLRQV
RIWKHULJKWWRRUJDQL]H
*HQHUDO8QLRQRI:RUNHUVRI6SDLQYV*RYHUQPHQWRI6SDLQ 
,QWKH*HQHUDO8QLRQRI:RUNHUVRI6SDLQ 8*7 DOOHJHGWKDWWKHQHZODZRQIRUHLJQHUV
$FW 1R  RQ WKH 5LJKWV RI )RUHLJQHUV LQ 6SDLQ DQG WKHLU 6RFLDO ,QWHJUDWLRQ  UHVWULFWHG
IRUHLJQHUV¶ WUDGH XQLRQ ULJKWV E\ PDNLQJ WKHLU H[HUFLVH GHSHQGHQW RQ DXWKRUL]DWLRQ RI WKHLU
SUHVHQFHRUUHVLGHQFHLQ6SDLQ%\WKLVUHVWULFWLRQWKH$FWHVWDEOLVKHGDFOHDUGLVWLQFWLRQEHWZHHQ
WKHVRFDOOHGµOHJDO¶IRUHLJQHUVZKRHQMR\WUDGHXQLRQULJKWVRQDQHTXDOIRRWLQJZLWKQDWLRQDOV
DQGµLUUHJXODU¶IRUHLJQHUVZKRGLGQRWHQMR\VXFKULJKWV7KH&)$UHFDOOHGWKDW6SDLQKDGUDWL¿HG
&RQYHQWLRQ 1R  ZKLFK JXDUDQWHHV WKH ULJKW WR RUJDQL]H IRU DOO ZRUNHUV ³ZLWKRXW GLVWLQFWLRQ
ZKDWVRHYHU ZLWKWKHH[FHSWLRQRIPHPEHUVRIWKHDUPHGIRUFHVDQGWKHSROLFH 7KH&)$DOVR
emphasized that unions must have the right to represent and assist workers covered by the
&RQYHQWLRQZLWKWKHDLPRIIXUWKHULQJDQGGHIHQGLQJWKHLULQWHUHVWV

been negotiated. It contains appropriately detailed descriptions of policies and
laws that can serve as models for policy reform in some 20 specific areas, taking
into account the need of countries for a flexible way in which to progressively
align national policies with international principles, from policies on admissions
to the treatment of migrant workers, sharing the gains from migration, and social
integration.
The main objective of the Multilateral Framework is to assist member States to
develop more effective labour migration policies, so that the positive effects of
labour migration may be maximized, and the negative effects minimized.

%R[&RPSODLQWSURFHGXUHV
,ID6WDWHLVFRQVLGHUHGYLRODWLQJRUQRWIXO¿OOLQJLWVREOLJDWLRQVWRWKHSURYLVLRQVRIDQ\,/2
&RQYHQWLRQLWKDVUDWL¿HGRUWKHSURYLVLRQVXQGHUWKH,/2&RQVWLWXWLRQ
The following parties:
- Employers’ organization, or
- :RUNHUV¶RUJDQL]DWLRQ

- $QRWKHUPHPEHU6WDWH
- A delegate to the ILC, or
- The ILO Governing Body (in its
own capacity)

- Employers’ organization
- :RUNHUV¶RUJDQL]DWLRQRU
- $QRWKHUPHPEHU6WDWH

&DQ¿OH

$5HSUHVHQWDWLRQ

$&RPSODLQW

XQGHU$UWLFOHV
of the ILO Constitution

XQGHU$UWLFOHV
of the ILO Constitution

$&RPSODLQW
for violations of freedom of
association
under ILO Constitution

7KH*RYHUQLQJ%RG\ZLOO
DSSRLQWDPHPEHUWULSDUWLWH
Committee from amongst its
member WRH[DPLQHWKHFDVH
DQGPDNHUHFRPPHQGDWLRQV

The Governing Body may
DSSRLQWD&RPPLVVLRQ
of Inquiry FRQVLVWLQJRI
independent members) to
fully consider the complaint
and prepare a report with
recommendations to meet
WKHFRPSODLQW
7KHUHSRUWLVSXEOLVKHG

The Governing Body may or
PD\QRWGHFLGHWRSXEOLVK
WKHUHSUHVHQWDWLRQDQGLWV
recommendations, and
PD\GUDZWKHDWWHQWLRQRI
Committee
RI([SHUWVWRWKHOHJDODVSHFWV
RIWKHFDVH

 $*RYHUQPHQWPD\DFFHSW
the recommendations, or refer
the case to the International
&RXUWRI-XVWLFH
 ,IWKH*RYHUQPHQWGRHV
QRWFRPSO\WKH*RYHUQLQJ
Body may recommend to
the Conference any action
ZKLFKLWFRQVLGHUVZLVH
DQGH[SHGLHQWWRVHFXUH
FRPSOLDQFH

The case is referred to
a standing of
the Governing Body,
the Committee of Freedom of
Association
(composed of an independent
FKDLUSHUVRQDQG
representatives each from
governments, workers and
HPSOR\HUV 
7KH&)$H[DPLQHVWKH
complaint and any reply from
the Government concerned, and
issues recommendations
for adoption
E\WKH*RYHUQLQJ¶%RG\

/HJDODVSHFWVPD\EHGUDZQ
to the attention of
WKH&RPPLWWHHRI([SHUWV if
the Conventions on freedom
of association and collective
EDUJDLQLQJKDYHEHHQUDWL¿HG
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The Multilateral Framework is fairly encompassing and deals with a wide range
of issues. These include, above all the promotion of Decent Work, promotion
of managed migration for employment through bilateral and multilateral
agreements, promotion of ethical recruitment procedures, prevention of abusive
practices through the strengthening and creation of institutional capacities,
making remittance transfers efficient and more productive in sending countries,
promoting social integration of migrants in host societies, development of social
security and other social protection entitlements through innovative schemes and
finally, of course, the promotion of migrant workers rights.

4.

Practical guidelines to protect the rights of migrant workers
The protection of the rights of migrant workers requires a sound legal foundation
based on international law and standards, as well as active cooperation among
governments, employers’ organizations, workers’ organizations, and civil society.
Some practical guidelines for these key actors are provided below.106
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4.1 Role of governments
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Ratify and fully implement all international legal instruments that promote
human, labour and gender equality rights of migrant workers, in particular
ILO Conventions No. 97 and No. 143, the eight ILO fundamental
Conventions, and the 1990 UN Convention on the Protection of the Rights
of All Migrant Workers and Members of Their Families.
Adopt, implement and enforce legislation and policies that:
- guarantee both men and women migrant workers the right to freedom
of association and ensure compliance by employers’ and workers’
organizations
- protect migrant workers from conditions of forced labour, including
debt bondage and trafficking, in particular migrants with irregular status
or groups of migrant workers who are especially vulnerable to such
conditions
- ensure respect for the minimum age for admission to employment and
effectively prohibit the worst forms of child labour, including trafficking
and forced labour of migrant children and children of migrant workers
- eliminate all forms of discrimination against migrant workers in
employment and occupation, for example, eliminate discriminatory
medical examination for HIV status or pregnancy and ‘protective’
measures for women which restrict entry into productive and safe migrant
work for women.
Establish mechanisms for regular labour market analysis with a gender lens,
including, for example:
- sex-disaggregation in collection and analyses of data

- specific labour policies and legislation to address inequalities by (i) covering
economic sectors with many women migrants, and (ii) identifying risks
and vulnerabilities for women migrants and irregular migrant workers,
in specific occupations and in the areas of employment, maternity
protection, wages, occupational safety and health and other conditions of
work.

Formulate, as part of a comprehensive migration policy, a programme of
protection, incorporating the substantive provisions of the ILO migration
instruments. Such a programme should include at least the following:
- orientations to provide migrant workers with adequate information in
the language they understand and other assistance services, including
effective consular services with both female and male staff
- supervision of private recruitment agencies to prevent fraudulent
practices
- effective enforcement mechanisms for the protection of migrant workers’
rights and training on human rights to all government officials involved
in migration
- social services to assist migrant workers on access to safe housing,
education and language training, and assistance in finding employment
opportunities
- remedial measures and ‘safe places’ for victims of trafficking and abuse,
especially women and children
- legislation and policies to prevent abusive practices, migrant smuggling,
trafficking in persons, and irregular labour migration
- community-level action to address the root causes and impact of migration
and trafficking with a focus on gender inequalities.
Adopt measures to ensure that all migrant workers are paid their wages
directly to them on a regular basis, that they have the freedom to dispose of
their wages as they wish, and that their wages are paid upon the termination
of employment in accordance with relevant ILO instruments, and national
law and practice.
Extend labour inspection to all workplaces where migrant workers are
employed, in order to effectively monitor their working conditions and
supervise compliance with employment contracts. Also ensure that labour
inspection authorities have necessary resources and staff adequately trained
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Intensify measures aimed at detecting and identifying abusive practices
against migrant workers, including physical or sexual harassment or violence,
restriction of movement, debt bondage, forced labour, withholding or
underpayment or delayed payment of wages and benefits, retention of
passports or identity or travel documents, and threat of denunciation to
authorities, particularly in sectors outside the usual avenues of regulation
and protection, such as domestic work.
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in addressing migrant workers’ rights and the different needs of men and
women migrant workers.
4.2 Role of employers’ organizations
Ensure that employers, recruitment agencies or concerned authorities
facilitate migrant workers’ departure, journey, and reception by providing
information, training and assistance in a language they understand prior to
their departure and on arrival concerning the migration process, their rights
and the general conditions of life and work in the destination country.
Raise awareness of migrant worker issues among employers, particularly
those that hire large numbers of migrants, and secure their involvement in
promoting migrants’ rights and welfare.
Raise awareness of hiring practices and working conditions among employers
to promote the principle of equal treatment between nationals and migrant
workers.
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Adopt and promote employers’ code of practice, including the use of written
employment contracts.
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Cooperate with governments, trade unions, and NGOs to advocate for
informed, transparent and rights-based migration policies, including the
prevention and protection against abusive migration practices such as
smuggling, trafficking in persons, and practices of forced labour and child
labour.
Integrate the specific concerns of men and women migrant workers in
collective bargaining processes and social dialogue.
Improve the labour market positions of migrant workers, for example,
through the provision of vocational training and educational opportunities.
4.3 Role of trade unions
Actively organize migrant workers, including women, and assist them in
forming their own organizations to ensure that they have effective voice and
representation.
Inform members about the ILO and its machinery, and ensure that all
workers, including migrant workers, understand their rights and important
ILO Conventions and international instruments that apply to them.
Network with workers’ organizations in origin and destination countries to
ensure that migrant workers are informed of their rights and are provided
with assistance throughout the migration process.

Work with other social partners and migrant worker associations to ensure
better representation and participation in economic, social and political life.
Integrate the specific concerns of men and women migrant workers in
collective bargaining processes and social dialogue.
Utilize the full array of formal means available to unions within the ILO
supervisory system to secure the rights of migrant workers under ratified
Conventions.
Maintain good working relationships, cooperate and exchange information
with government, employers’ associations and NGOs to advocate for
informed, transparent and rights-based migration policies.
4.4 Role of other civil society organizations
Form partnerships with existing trade unions or workers’ associations, and
maintain good relationship with employers and the government.

Advocate for social integration of migrant workers, respect for cultural
diversity, prevention of discrimination and measures against racism,
xenophobia and discrimination on the basis of sex migration policy.
Promote public education and awareness-raising campaigns regarding the
contributions migrant workers make to the countries in which they work.
Strengthen training for migrant workers in legal literacy, financial education
(budgeting and remittances), vocational skills development, and organizing
skills and opportunities.
Create and reinforce community support networks for migrant workers.
Promote linkages between transnational communities and business
initiatives.
Create incentives for enterprise creation and development, including
transnational business initiatives and micro-enterprise development by men
and women migrant workers in origin and destination countries.
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Advocate for the observance of migrant workers’ rights by actively
participating in the process of dialogue with the ILO and its constituents
(through workers’ and employers’ organizations, or the ILO Special List
of Non-Governmental International Organizations), by providing pertinent
information to the dialogue.
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ANNEX 1
INTERNATIONAL LABOUR STANDARDS
RELEVANT TO MIGRANT WORKERS
Fundamental ILO Conventions
Freedom of Association
C. 87 Freedom of Association and Protection of the Right to Organize Convention, 1948.
C. 98 Right to Organize and Collective Bargaining Convention, 1949.
Equality at Work
C. 100 Equal Remuneration Convention, 1951.
R. 90 Equal Remuneration Recommendation, 1951.
C. 111 Discrimination (Employment and Occupation) Convention, 1958.
R. 111 Discrimination (Employment and Occupation) Recommendation, 1958.
Forced Labour
C. 29 Forced Labour Convention, 1930.
R. 35 Forced Labour (Indirect Compulsion), 1930.
C. 105 Abolition of Forced Labour Convention, 1957.
Child Labour
C. 138 Minimum Age Convention, 1973.
R. 146 Minimum Age Recommendation, 1973.
C. 182 Worst Forms of Child Labour Convention, 1999.
R. 190 Worst Forms of Child Labour Recommendation, 1999.

Migrant-specific ILO Conventions and Recommendations
C. 97

Migration for Employment Convention (Revised), 1949.
R. 86 Migration for Employment Recommendation (Revised), 1949.
C. 143 Migrant Workers (Supplementary Provisions) Convention, 1975.
R. 100 Protection of Migrant Workers (Underdeveloped Countries) Recommendation,
1955.
R. 151 Migrant Workers Recommendation, 1975.

C. 19
C. 26
C. 81
C. 88
C. 94
C. 95
C. 102

Equality of Treatment (Accident Compensation) Convention, 1925.
Minimum Wage-Fixing Machinery Convention, 1928.
Labour Inspection Convention, 1947.
Employment Service Convention, 1948.
Labour Clauses (Public Contracts) Convention, 1949.
Protection of Wages Convention, 1949.
Social Security (Minimum Standards) Convention, 1952.
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C. 110 Plantations Convention, 1958.
R. 115 Workers’ Housing Recommendation, 1961.
C. 117 Social Policy (Basic Aims and Standards) Convention, 1962
C. 118 Equality of Treatment (Social Security) Convention, 1962.
C. 121 Employment Injury Benefits Convention, 1964.
C. 122 Employment Policy Convention, 1964.
R. 122 Employment Policy Recommendation, 1964.
R. 169 Employment Policy (Supplementary Provisions) Recommendation, 1984.
C. 129 Labour Inspection (Agriculture) Convention, 1969.
C. 131 Minimum Wage Fixing Convention, 1970.
C. 135 Workers’ Representatives Convention, 1971.
R. 143 Workers’ Representatives Recommendation, 1971.
C. 141 Rural Workers’ Organizations Convention, 1975.
R. 149 Rural Workers’ Organizations Recommendation, 1975.
C. 142 Human Resources Development Convention, 1975.
R. 195 Human Resources Development Recommendation, 2004.
C. 149 Nursing Personnel Convention, 1977.
C. 155 Occupational Safety and Health Convention, 1981.
R. 164 Occupational Safety and Health Recommendation, 1981.
C. 157 Maintenance of Social Security Rights Convention, 1982.
R. 167 Maintenance of Social Security Rights Recommendation, 1983.
C. 158 Termination of Employment Convention, 1982.
C. 167 Safety and Health in Construction Convention, 1988.
C. 168 Employment Promotion and Protection against Unemployment Convention, 1988.
C. 169 Indigenous and Tribal Peoples Convention, 1989.
C. 172 Working Conditions (Hotels and Restaurants) Convention, 1991.
C. 176 Safety and Health in Mines Convention, 1995.
C. 181 Private Employment Agencies Convention, 1997.
R. 188 Private Employment Agencies Recommendation, 1997.
C. 183 Maternity Protection Convention, 2000.
C. 184 Safety and Health in Agriculture Convention, 2001.
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All parties interested in the rights of migrant workers should have copies of at least some, ideally all, of the
Conventions and Recommendations listed here. Information concerning international labour standards
may be obtained from various databases, which are publicly accessible through the ILO website:
ILOLEX (http://www.ilo.org/ilolex/english/) contains the text of all Conventions and
Recommendations, as well as various reports on the application of standards from ILO
supervisory bodies.
APPLIS (http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm?lang=EN) is
less comprehensive, but features comparative information on ratifications as well as details
regarding the reporting obligations of ratifying States at any given time.
NATLEX (http://www.ilo.org/dyn/natlex/natlex_browse.home) is originally a database
of national labour legislation, but also features links to country profiles and other websites
containing information on international labour standards.
Libsynd (http://webfusion.ilo.org/public/db/standards/normes/libsynd/index.
cfm?Lang=EN& hdroff=1) is a database with reports from the ILO supervisory bodies on
freedom of association and the right to bargain collectively
The ILO homepage on International Labour Standards
(http://www.ilo.org/public/english/standards/norm/index.htm) provides information on

the latest standards-related information, as well as links to databases, promotional materials and
background information
The ILO homepage on Fundamental Principles and Rights at Work
(http://www.ilo.org/dyn/declaris/DECLARATIONWEB.INDEXPAGE) provides information on the latest developments related to the ILO Declaration on Fundamental Principles
and Rights at Work; information gathered under the Declaration’s Follow-Up mechanism
(i.e. the Annual Reviews); information and perspectives released through the Global Reports;
and links to research and promotional materials.
The full text of all the above Conventions and Recommendations can also be obtained as separate
publications from ILO local offices or from ILO Publications, International Labour Office, CH-1211
Geneva 22, Switzerland.

United Nations Instruments Relevant to Migrant Workers
Universal Declaration of Human Rights (UDHR), 1948.
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD),
1965.
International Covenant on Civil and Political Rights (ICCPR), 1966.
International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966.
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW),
1979.
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, 1984.
International Convention for the Protection of the Rights of All Migrant Workers and
members of Their Families (MWC), 1990.
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, Supplementing the UN Convention Against Transnational Organized Crime,
2000.
Protocol Against the Smuggling of Migrants by Land, Sea and Air, Supplementing the UN
Convention Against Transnational Organized Crime, 2000.
Convention on the Rights of the Child (CRC), 1989 and Optional Protocol to the
Convention on the Rights of the Child on the Sale of Children, Child Prostitution, and
Child Pornography, 2001.

Regional Instruments Relevant to Migrant Workers
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There is a great variety of regional instruments around the world. One that particularly deserves to be
mentioned in the context of Asia Pacific is the ASEAN Declaration on the Protection and Promotion of
the Rights of Migrant Workers adopted at the 12th ASEAN Summit, Cebu (Philippines), January 2007.
(http://www.aseansec.org/19264.htm)
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A status chart, the text of the Convention, and resolutions and reports related to the human rights of
migrant workers are found on the website of the UN High Commissioner for Human Rights, at www.
unhchr.ch.
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ANNEX 4

[T]he Committee requests all governments to include in their next reports under the Convention
information on measures taken or contemplated to prevent, suppress and punish trafficking in persons for
the purpose of exploitation. Having regard to Article 1, paragraph 1, and Article 25 of the Convention,
the Committee is seeking in particular information on the following aspects of law and practice.
(1) Provisions of national law aimed at the punishment of:
(a) the exaction of forced or compulsory labour;
(b) trafficking in persons, as defined in Article 3 of the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime (reproduced in paragraph 73 of the General
Report in Part One of this report);
(c) the exploiters of the prostitution of others.
(2) measures taken to ensure that the penal provisions referred to under (1) are strictly enforced against
those responsible for the forced labour of legal or illegal migrants, inter alia in sweatshops, prostitution,
domestic service and agriculture; in particular, measures required in practice for court proceedings to be
initiated and completed, including:
(a) measures designed to encourage the victims to turn to the authorities, such as:
(i) permission to stay in the country at least for the duration of court proceedings, and possibly
permanently;
(ii) efficient protection of victims willing to testify and of their families from reprisals by the
exploiters both in the country of destination and the country of origin of the victim, before,
during and after any court proceedings, and beyond the duration of any prison term that
might be imposed on the exploiter; and the participation of the Government in any forms of
intergovernmental cooperation set up for this purpose;
(iii) measures designed to inform victims and potential victims of trafficking of measures under (i)
and (ii), with due regard to any barriers of language and circumstances of physical confinement
of victims;
(b) measures designed to strengthen the active investigation of organized crime with regard to
trafficking in persons, the exploitation of the prostitution of others, and the running of sweatshops,
including:
(i) the provision of adequate material and human resources to law enforcement agencies;
(ii) the specific training of law enforcement officers, including those working in immigration
control, labour inspection and vice squads, to address the problems of trafficking in persons in a
manner conducive to the arrest of the exploiters rather than of the victims;
(iii) international cooperation between law enforcement agencies with a view to preventing and
combating the trafficking in persons;
(c) cooperation with employers’ and workers’ organizations as well as non-governmental organizations
engaged in the protection of human rights and the fight against the trafficking in persons, with regard
to matters considered under (2)(a) and (b)(ii);
(3) any difficulties encountered by the authorities in seeking to prevent or suppress the exaction of
forced labour to which legal and illegal migrants may be subjected in practice, and measures taken or
contemplated to overcome these difficulties.
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GENERAL OBSERVATION OF THE COMMITTEE OF EXPERTS
ON THE APPLICATION OF CONVENTIONS AND RECOMMENDATIONS
(2001) FORCED LABOUR CONVENTION, 1930 (NO. 29)
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ANNEX 5
EXAMPLES OF CEACR OBSERVATIONS AND DIRECT REQUESTS
TO GOVERNMENTS
Observations
CEACR: Individual Observation concerning Convention No. 29, Forced Labour,
1930 Indonesia (ratification: 1950) Published: 2005
...
3. Exploitation of migrant workers. In its previous comments, the Committee requested the Government
to provide full information in reply to the comments made by the ICFTU on the exploitation of migrant
workers. The requirement for migrants to go through recruitment agencies and the absence of legislation
laying down the rights of Indonesian migrant workers and regulating the labour migration process make
these workers vulnerable to exploitation. According to the ICFTU, unskilled Indonesians wishing to
work abroad have to go through recruitment agencies, which charge them extortionate processing and
training fees. Migrant workers are thus severely indebted even before they start working abroad. They
are legally required to sign contracts with the recruitment agencies and have little power to negotiate
their terms. Some contracts are even drafted in a foreign language and applicants are forced to lie about
their age, address and even their identity. These workers end up accepting whatever work they are
offered, even if it is different from the work envisaged in the contract. They are therefore in a situation
of vulnerability to exploitation and forced labour.

A NN EX

According to the ICFTU, prospective migrant workers are exploited before, during and after their period
abroad. Agencies require prospective migrant workers to live in training camps for up to 14 months,
where they may be forced to work for the recruitment agency staff. Furthermore, conditions in these
centres are extremely difficult and certain workers do not always benefit from freedom of movement.
The agencies generate substantial profits as the exploitation of migrant workers continues after their
departure for host countries. Once they are abroad, migrant workers have to pay off agency fees, which
are usually higher than the legal maximum set by the Government. Depending on the country to which
they emigrate, the agency is paid a sum corresponding to a number of months salary, which varies
according to the country. In these circumstances, it is difficult for the workers, who are mistreated and
forced to work longer hours than the normal working day under harsh conditions, to leave because of
the contracts they have signed and the money owed to recruitment agencies. These workers encounter
difficulties in obtaining information and assistance from their consular authorities, particularly on any
redress mechanisms. Finally, migrant workers also have to pay agency fees to renew their contracts,
which are usually higher than the legal maximum. Some agencies, by using coercion and deception
for the recruitment and transportation of migrant workers abroad, are engaged in the trafficking of
persons and should be punished accordingly. In its communication received in August 2004, the ICFTU
reiterates these allegations in full.
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In reply, the Government indicates that the recruitment of Indonesian migrant workers comes under
its responsibility. It is regulated by Decree No. 104A/MEN/2002 and is carried out through public and
private recruitment agencies, of which there are currently around 400. Private recruitment agencies have
to obtain an official licence, which is only issued after verification of certain criteria. The Government
acknowledges that abuses may occur throughout the recruitment process of migrant workers. It therefore

supervises the activities of recruitment agencies and sanctions those which do not comply with the
regulations. During the period 2002-03, a total of 61 agencies were sanctioned, 53 licences were
withdrawn and legal proceedings were initiated against eight agencies. In cooperation with the police,
the Ministry of Manpower and Transmigration raided several training and accommodation centres.
The Government even suspended the sending of Indonesian workers to the Asian-Pacific area between
February and August 2003.
The Government also provides information on the various stages of the recruitment process to which the
ICFTU referred in its comments:
- agencies are under the obligation, under penalty of sanctions, to inform workers of the nature of the
job proposed, the conditions of work and constraints relating to the destination country so that they
can decide freely whether to agree to leave and sign the employment contract. If the job does not
correspond to the one envisaged in the contract, the worker has to refer the matter to the competent
government institution so that action can be taken against the agency or employer. Agencies have
already been sanctioned in this respect (withdrawal of their licences, the obligation to compensate the
worker) and the Government keeps a blacklist of those in violation;
- the Government establishes the cost of the placement of migrant workers on the basis of various
factors, such as supply and demand, particularly with a view to preventing the worker being exploited
by the agency. In this respect, the placement agreement concluded between the agency and the
worker has to establish the rights and obligations of both parties, and particularly the cost of placement
borne by the worker and the payment system. The Government verifies these agreements to prevent
excessive costs being borne by workers;
- the preparation of workers in training centres and the living conditions in dormitories are duly
regulated. The Government adds that it has not received any complaint from workers who, having
completed their training, are placed in households while awaiting the document authorizing their
departure abroad;
- the obligation to return to Indonesia upon completion of the contract is intended to allow workers
to socialize with their families. Such a return is sometimes made compulsory by the host country.
This obligation also affords workers the opportunity to extend their working contracts by themselves
without going through the agency, thereby avoiding exploitation.
Finally, the Government indicates that it is aware of the lack of bargaining power of migrant workers and
for this reason is seeking to improve their conditions through the conclusion of protocol agreements with
host countries. Furthermore, a Bill on migrant workers’ placement and protection is under preparation
and is intended to: raise the minimum age for working abroad; increase the role of manpower offices
in recruitment processes and placement at the regional level; limit the validity of the licences granted
to agencies; limit the placement costs borne by workers; and increase sanctions for placement agencies
which infringe the law.

- the nature of the supervision carried out over the activities of placement agencies on the national
territory, particularly with regard to the verification of placement agreements and employment
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The Committee notes all of this information. It observes that the Government is aware of the abuses
which may occur during the course of the process of the placement of Indonesian migrant workers and is
endeavouring to take measures to combat such abuses and to penalize those responsible for them. Whilst
welcoming these government initiatives, the Committee would be grateful if the Government would
continue to provide information, particularly on:
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contracts and compliance with their terms, the cost of placement actually borne by the worker, the
training provided, the living conditions in training centres and dormitories and waiting periods;
- the means available to the Ministry of Manpower and Transmigration to carry out these controls;
- the nature of the infringements reported, the penalties imposed and any court decisions with copies
of the decisions;
- the facilities provided (assistance, redress mechanisms, etc.) to Indonesian migrant workers who are
exploited in host countries and the protocol agreements signed with these countries, and to provide
copies thereof.
Finally, the Committee hopes that the Bill on migrant workers’ placement and protection will be adopted
in the very near future. It requests the Government to provide information on the comments made on
this subject by the Indonesian Trade Union Congress, which were forwarded to the Government on 15
November 2004.
Source: http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloeng&document=769
9&chapter=6&query=%28C029%29+%40ref+%2B+%28Indonesia%29+%40ref&highlight=&querytyp
e=bool&context=0

CEACR: Individual Observation concerning Discrimination (Employment and
Occupation) Convention, 1958 (No. 111) Republic of Korea (ratification: 1998)
Published: 2007
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1. Article 1(a). Equality of opportunity and treatment on the grounds of race, colour and national
extraction. The Committee notes the communication of the International Confederation of Free Trade
Unions (ICFTU) dated 6 September 2005, and the response of the Government thereto, dated 24
May 2006. The ICFTU expressed concern that the inflexible nature of the Industrial Trainee System,
allowing foreign workers to enter the country as trainees, and the employment permit system, under
the Employment of Foreign Labourers Act, 2004, make migrant workers excessively dependent on the
employer and thus vulnerable to exploitation and abuse, and also inhibits their mobility and access to
higher- paying jobs. In order to move to higher-paying jobs, the ICFTU states that migrant workers then
become undocumented, and consequently are even more vulnerable to pressure from their employer
and risk deportation. The ICFTU also expressed concern that the Government is forcibly expelling
undocumented foreign workers, in effect adhering to a policy of discrimination. The Committee notes
that the Government acknowledges that there were considerable problems with the Industrial Trainee
System, and states that the system is being abolished, and that the nation s foreign worker system will
be placed under a single Employment Permit System, effective 1 January 2007. With respect to the
allegation of restrictions on workforce mobility, the Government states that such a measure is inevitable
to prevent confusion and to resolve workforce shortages. The Government also states that some mobility
is, however, permitted. The Committee further notes the Government s assertion that basic labour rights
of both native workers and foreign workers who are legally employed are ensured. The Committee also
notes that the Government is taking measures to induce the voluntary departure of foreign workers.
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2. The Committee notes that all the grounds set out in the Convention are to apply equally to migrant
workers and nationals. As a result, schemes and policies related to migrant workers should not result in
discrimination based on race, colour, national extraction, sex, religion, social origin or political opinion.
Where a system of employment of migrant workers places those workers in a particularly vulnerable
position and provides employers with the opportunity to exert disproportionate power over them,
this could result in discrimination against migrant workers on the basis of the grounds listed in the

Convention, in particular race, colour and national extraction. The Committee requests the Government
to provide further details on the nature and extent of the Government incentives that have been put in
place to induce foreign workers voluntary departure. The Committee also requests further information
regarding the Employment Permit System, in particular how this system ensures that migrant workers
are protected against discrimination on the grounds listed in the Convention, including based on race,
colour and national extraction. Please also provide information on any other measures that have been
taken or are envisaged to ensure migrant workers are not discriminated against in practice on the grounds
enumerated in the Convention. The Committee would also welcome information on the number and
nature of complaints made by migrant workers to the courts or administrative bodies, and the results
thereof.
3. Legislative protection. Noting that the Government has not yet forwarded a reply to the Committee’s
previous observation, the Committee reiterates its request for information on the practical application
of the relevant provisions of the National Human Rights Commission Act, including on the nature and
outcome of any petitions filed, or investigations or surveys conducted under the Act with respect to
employment and occupation.
The Committee is raising other points in a request addressed directly to the Government.
Source: http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloeng&document=769
9&chapter=6&query=%28C029%29+%40ref+%2B+%28Indonesia%29+%40ref&highlight=&querytyp
e=bool&context=0

CEACR: Individual Observation concerning Employment Service Convention,
1948 (No. 88) Thailand (ratification: 1969) Published: 2007
The Committee notes that the Government’s report has not been received. It is therefore bound to
repeat it 2005 observation, which read as follows:
The Committee notes the information in the Government’s report received in November 2004, which
responded to the comments made in the Committee’s 1999 direct request. In February 2005, the
Committee received from the National Congress of Thai Labour (NCTL) an observation to which the
Government supplied its own comments.
1. Measures to facilitate the movement of migrant workers and cooperation with private employment
agencies. The NCTL states that fraudulent practices are still used against jobseekers wishing to work
overseas. Part of the problem is the lack of confidence jobseekers have in the services provided by
the Government or in the fairness of government regulations. The NCTL invites the Government to
be more proactive in publicizing its public employment services in order to reach greater numbers of
jobseekers wishing to work overseas. It also invites the Government to regularly review the measures
taken. In this respect, the NCTL adds that the Committee on the Development of Employment and
Jobseekers Protection (CDEJP) functions inefficiently, and many jobseekers are unaware of the CDEJP’s
services. The NCTL recommends providing the CDEJP with greater governmental support so that it
can play a more active role.

- Defensive measures: Private recruitment agencies are monitored to ensure compliance with national
legislation, and violations result in severe punishment. The Department of Employment collaborates
with the Immigration Bureau to monitor workers going overseas. At airport checkpoints, workers
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2. In its reply, the Government enumerates the measures taken to address the deception against and
exploitation of jobseekers by private recruitment agencies:

79

must report in person and show valid documents indicating authorization to work abroad. The
Government is continually engaged in campaigns to provide jobseekers with information on the
procedures required to work abroad legally.
- Offensive measures: The Government has established counter-fraudulence centres in employment
offices at the provincial level to distribute information about overseas employment as well as to
receive claims from jobseekers deceived by private recruiters. The sanctions taken against private
recruitment agencies in violation of laws are also duly registered.
3. The Committee recalls that the public employment service shall take appropriate measures to
“facilitate any movement of workers from one country to another which may have been approved by
the governments concerned” (Article 6, subparagraph (b)(iv) of the Convention and Paragraph 27(2) of
the Employment Service Recommendation, 1948 (No. 83), regarding international cooperation among
employment services in the field of international migration). Furthermore, necessary measures shall be
taken to secure effective cooperation between the public employment service and private employment
agencies (Article 11 of Convention No. 88). Also keeping in mind the Committee’s comments on
the application of the Employment Policy Convention, 1964 (No. 122), the Committee hopes that
the Government will strengthen its public employment service in order to adequately protect migrant
workers. It asks the Government to provide further details on the arrangements made to give full effect
to Article 11 of Convention No. 88. The Committee also refers to the more recent provisions adopted
by the International Labour Conference at its 85th Session (1997) concerning the prevention of abuse
against migrant workers recruited by private employment agencies contained in Convention No. 181
and Recommendation No. 188. It recalls that Convention No. 181 recognizes the role played by private
employment agencies in the labour market and the need for cooperation between the public employment
service and private employment agencies.
The Committee hopes that the Government will make every effort to take the necessary action in the
very near future. The Government is asked to reply in detail to the present comments in 2007.
Source: http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloilc&document=241
&chapter=3&query=Thailand%40ref%2BObservation%40ref%2B%23YEAR%3D2007&highlight=&q
uerytype=bool&context=0
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CEACR: Individual Observation concerning Fee-Charging Employment Agencies
Convention (Revised), 1949 (No. 96) Pakistan (ratification: 1952) Published: 2007
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1. Part II of the Convention. Progressive abolition of fee-charging employment agencies conducted with
a view to profit. The Government refers in a report received in February 2006 to the operation of the
Overseas Employment Corporation (OEC), which operates in the public sector and has been able, to
date, to dispatch 125,000 Pakistanis in various professions for employment abroad. The OEC is utilizing
modern techniques by striving to obtain maximum job opportunities for Pakistanis abroad. Foreign
employers are required to ensure completion of the necessary documentation and to seek permission
from the concerned Protector of Emigrants. Foreign employers initiate the process of recruitment
by inviting applications from the general public, including interviews and tests. Neither regional nor
provincial quotas are followed in the selection of workers. The Government also states that the Overseas
Employment Promoters (OEPs) operate in the private sector and have established an association, that is,
the Pakistan Overseas Employment Promoters’ Association (POEPA), along with provincial and regional
heads. The POEPA deals with the issues and grievances confronted by the OEPs while processing the
recruitment of Pakistanis for placement abroad. There exists a close liaison between POEPA and the
Ministry of Labour, Manpower and Overseas Pakistanis to resolve issues and problems that are faced from
time to time. The Ministry - under section 12 of the Emigration Ordinance, 1979 - has issued 2,265

licences - out of which 1,180 are actively functioning in the recruitment business.
2. In relation to the abolition of fee-charging employment agencies, as required by Part II of the
Convention, the Government reiterates that draft rules have been framed to regulate the operation of
fee-charging employment agencies. The Government also confirms that the policy of renewal of licences
for OEPs is made for a period of one, two or three years. In relation to Article 9 of the Convention, the
Government indicates that due to the economic conditions of Pakistan, levies have been established for
migrant workers. Therefore, the Government is not in a position to adopt a policy of abolishing feecharging employment services for migrant workers. It also adds that punitive action is taken against those
OEPs that are involved in violations of the Emigration Ordinance, 1979, and Emigration Rules, 1979.
3. The Committee recalls the comments made by the All Pakistan Federation of Trade Unions (APFTU)
on the application of the Convention, which were forwarded to the Government in June 2005. The
APFTU stated that agencies are allowed to charge fees for recruitment abroad and that some of them are
involved in human trafficking.
4. The Committee also recalls that in 1977 it noted the enactment of the Fee- Charging Employment
Agencies (Regulation) Act, 1976, which provided for the licensing of fee-charging employment agencies
and empowered the public authorities to prohibit all or any fee-charging employment agencies in any
area where a public employment service has been set up. According to section 1(3) of the Act, the Act
would come into full force when the federal Government notified the same in the Official Gazette. The
Committee has from time to time requested the Government to take the necessary steps to bring the Act
into operation in order to achieve the aim of Part II of the Convention, that is the progressive abolition
of fee-charging employment agencies conducted with a view to profit. Taking into account the lack
of progress in achieving the abolition of fee- charging employment agencies, the Committee asks the
Government to provide information in its next report on the following issues:
- the measures taken to abolish fee-charging employment agencies, the numbers of public employment
offices and the areas served by them (Article 3, paragraphs 1 and 2);
- the measures taken to consult employers’ and workers’ organizations as regards the supervision of
all fee-charging employment agencies (Article 4, paragraph 3);

5. Revision of Convention No. 96 and protection of migrant workers. The Committee recalls that,
in March 2006, a Multilateral Framework on Labour Migration has been published by the ILO which
includes non-binding principles and guidelines for a rights-based approach to labour migration. It provides
particularly for the licensing and supervision of placement services for migrant workers in accordance
with the Private Employment Agencies Convention, 1997 (No. 181), and its Recommendation
(No. 188). Convention No. 181 recognizes the role played by private employment agencies in the
functioning of the labour market. The ILO Governing Body invited the States parties to Convention
No. 96 to contemplate ratifying, as appropriate, Convention No. 181, the ratification of which would
involve the immediate denunciation of Convention No. 96 (document GB.273/LILS/4(Rev.1), 273rd
Session, Geneva, November 1998). The Committee invites the Government to keep it informed of any
developments which, in consultation with the social partners, might occur to ensure full application of
the relevant international labour standards for the placing and recruitment of workers abroad (Article 5,
paragraph 2(d), of the Convention).
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- with regard to overseas employment promoters, the measures taken to ensure that these agents may
only benefit from a yearly licence renewable at the discretion of the competent authority (Article 5,
paragraph 2(b)) and charge fees and expenses on a scale submitted to and approved by the competent
authority (Article 5, paragraph 2(c)).
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The Government is asked to report in detail to the present comments in 2008.
Source: http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloilc&document=285&
chapter=3&query=Pakistan%40ref%2BObservation%40ref%2B%23YEAR%3D2007&highlight=&quer
ytype=bool&context=0

CEACR: Individual Observation concerning Equality of Treatment (Accident
Compensation) Convention, 1925 (No. 19) Malaysia, Peninsular Malaysia
(ratification: 1957) Published: 2007
In its previous comments, the Committee requested the Government to provide information on the
measures taken to ensure that foreign workers (and their dependants) who are nationals of countries
that have ratified the Convention receive the same compensation as that granted to national workers
in the event of occupational accidents. The Government indicates in its last report that, while it
understands the Committee s concern, it is of the view that the current arrangement of separate workers
compensation systems for local and foreign workers appears to function in a satisfactory manner and that
the compensation payable to foreign workers is not inferior to that payable to Malaysian workers. The
Government adds that a policy decision needs to be taken before the issue of non-conformity with the
Convention is addressed.
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The Committee regrets to note that the Government has not taken any measures to bring the national
legislation into conformity with the Convention. It reiterates that the national legislation, which establishes,
in case of employment injury, the principle of differing treatment between national and foreign workers,
is not consistent with the Convention. In Malaysia, in the event of an employment accident, benefits
are provided through two distinct national laws. By virtue of the Employee s Social Security Act, 1969,
national workers are entitled to a pension, whereas according to the Workmen s Compensation Act, 1952,
foreign workers are entitled to a lump-sum payment. Furthermore, the conditions governing affiliation
to insurance against employment accidents differ between national workers (compulsory insurance when
earnings are below RM3,000) and foreign workers (exclusion from compulsory insurance of non-manual
workers earning over RM500).

82

The Committee is therefore bound once again to recall that, by virtue of Article 1, paragraphs 1 and
2, of the Convention, each Member which ratifies the Convention undertakes to grant, without any
condition as to residence, to the nationals of any other Member which has ratified the Convention who
suffer employment injury in its territory, or to their dependants, the same treatment as that granted
to its own nationals in respect of workers compensation. The Committee considers that, since the
compensation payable to foreign workers under the Workmen s Compensation Act is not considered
to be inferior to that payable to national workers, all workers, whether they are nationals of Malaysia
or foreign nationals, could be allowed to decide which of the two systems they prefer for their own
personal coverage. Such a measure would be consistent with the fundamental principle established by the
Convention, according to which States parties must implement the principle of equal treatment in respect
of workmen s compensation between their own nationals and foreign workers (nationals of any other
Member which has ratified the Convention), and have to ensure that it is possible for foreign workers
or their dependants who suffer employment injury and return to their countries of origin to receive the
payments abroad under special arrangements. The Committee accordingly expresses the firm hope that
the Government will re-examine the matter and provide information in its next report on the measures
taken or envisaged to bring the national law and regulations into conformity with the Convention. It
also requests the Government to provide detailed statistical information on the number and nationalities
of foreign workers employed in the country.
The Government is asked to reply in detail to the present comments in 2007.

Source: http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloeng&document=892
2&chapter=6&query=%28C019%29+%40ref+%2B+%28Malaysia%29+%40ref&highlight=&querytype
=bool&context=0

CEACR: Individual Observation concerning Convention No. 111, Discrimination
(Employment and Occupation), 1958 Saudi Arabia (ratification: 1978) Published:
2005
...
Discrimination against migrant workers on the basis of race, religion and sex
2. The Committee notes that the ICFTU has alleged substantial discrimination against migrant workers
on the basis of race, religion, sex and nationality. The Committee recalls that nationality is not one of
the grounds of discrimination formally prohibited by Convention No. 111, but that migrant workers are
nonetheless protected by the instrument in so far as they are victims of discrimination in employment and
occupation on the basis of one or more of the prohibited grounds of discrimination in the Convention,
including religion, race or sex (see paragraph 17 of the 1988 General Survey on equality in employment
and occupation).

4. Discrimination based on race and national extraction. The Committee notes that the ICFTU refers to
the concern expressed by the United Nations Committee on the Elimination of Racial Discrimination
(CERD/C/62/CO/8) about allegations of substantial racial prejudice against migrant workers, in
particular those coming from Asia and Africa. In this regard, the ICFTU states that although the labour
law protects nationals and non-nationals against performing work to which they have not agreed and
protects them from abuse by their employer, including contract violations, physical abuse, providing
misleading information and unfair treatment, employers of low-paid migrant workers widely disregard
these provisions. In the same context, the Committee notes the statement made by the ICFTU that the
labour sponsorship system entails a heavy dependency of the migrant worker on his or her employer and
allows employers to exert disproportionate pressure on a worker. According to the ICFTU, this has a
negative impact on the conditions of work of migrant workers as employers have forced migrant women
and men to work excess hours without overtime pay or days of rest. Many employers are said to violate
the provisions of the labour law, sometimes resulting in gross exploitation of migrant workers, such
as reducing wages illegally and withholding vacation days and accumulated unpaid wages and benefits
from their employees. The ICFTU further alleges that the migrant worker’s heavy dependency on the
employer also inhibits access to the complaint mechanisms of the Labour Disputes Department.
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3. Articles 1 and 2 of the Convention. Religious discrimination. The Committee notes the comments
by the ICFTU that migrant workers who are not Muslim must refrain from public display of religious
symbols such as Christian crosses or the Hindu tilaka. The ICFTU further maintains that although
discrimination against Hindus appears to have eased somewhat as job advertisements in newspapers no
longer request applications from Muslims and Christians only, religious discrimination continues to exist,
either directly when job advertisements exclude members of certain religious groups from applying,
or indirectly, by preventing migrant workers from exercising their religion openly, which could deter
applicants. The Committee notes the Government’s reply that there is no discrimination of any kind
in occupation or employment and that the Code on Labour and Workers includes the concept of
non- discrimination as it does not deal with a worker’s religion, political views, race or national origin
and defines a worker as being a person, regardless of his or her beliefs. The Committee requests the
Government to state whether job advertisements in fact still include references to religion, and to provide
information on the measures taken or envisaged to address the perception of religious discrimination,
both direct and indirect, in all its forms.
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5. The Committee notes that the Government states that there is no discrimination in any form in any
of the regulations in force and that there are special regulations governing the relationship between an
employer and a migrant worker by virtue of the Council of Ministers Order No. 166 of 12/7/1421. As
for the alleged reduction of wages, the Government states that if indeed such practice exists, it would be
a blatant violation of the existing regulations and punishable by law. However, the Government indicates
that some workers may see their wages diminish because of a distortion resulting from mediating offices in
countries sending these workers, because wrong information is given on the exact amount of the wages.
The Government is currently discussing the issue with all the concerned embassies and has requested
their collaboration to address the issue.
6. The Committee notes the Government’s statement that the allegations are too general and that if
there are a few cases, this cannot be taken to be a general practice. The Government maintains that the
accuracy of this statement is substantiated by the fact that foreign workers continue to come to Saudi
Arabia for work. The Government further reiterates its previous statements that the Islamic Shari’a is
the Constitution of the Kingdom and that its principles of dignity and the prohibition of injustice in
all its forms provide for justice and equality. The Committee expresses concern, given the seriousness
of the allegations, that the modalities of the foreign labour sponsorship system, especially the possibility
for employers to exert disproportionate power on migrant workers, may lead to discrimination against
migrant workers on the basis of race and national extraction with respect to their conditions of work.
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7. In its previous observation, the Committee had drawn the Government’s attention to Article 2 of
the Convention, which requires the Government to declare and pursue a national policy designed to
promote equality of opportunity and treatment in respect of employment and occupation by methods
appropriate to national conditions and practice, with a view to eliminating any discrimination on the
grounds of race, colour, sex, religion, political opinion, national extraction or social origin in respect
thereof. It has also pointed to the importance of taking measures to address discrimination, both direct
and indirect, in all its forms and requested the Government to take the necessary steps to ensure that the
principles of the Convention in respect of promoting equality in employment and occupation on all the
grounds listed in Article 1(1)(a) are fully applied, including the grounds of religion, political opinion,
race and national extraction. The Committee finds no indication from the Government’s report that any
such measures have been taken. It urges the Government to ensure that all workers, including migrant
workers, are protected against discrimination on all the grounds prohibited in Article 1(1)(a) of the
Convention and to declare and pursue a national policy designed to promote equality of opportunity
and treatment in respect of employment and occupation by methods appropriate to national conditions
and practice, which applies to all workers, including male and female migrant workers. It requests the
Government in addition to carry out a detailed examination of the situation of migrant workers with a
view to determining the situation in practice with regard to allegations of discrimination on the grounds
of race and national extraction.
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8. Discrimination based on sex. The Committee notes the statement by the ICFTU that migrant domestic
workers have no protection under the labour law and are particularly vulnerable to exploitation and
summary dismissals. Women are particularly affected, as a large majority of these workers are female. At
least 1 million women from Sri Lanka, the Philippines and Indonesia are working legally in some of the
lowest paid jobs and an overwhelming majority of them are domestic workers. Small numbers of women
from Africa and other Asian countries are also employed in low status jobs. The ICFTU maintains
that sex-based discrimination is a serious problem in Saudi Arabia and that there is a general pattern of
discrimination and abuse of women migrant workers, including forced confinement, sexual harassment,
sexual abuse and rape. In addition to complaints related to long hours of work, unpaid salaries, denial of
benefits and intimidation from employers, the ICFTU states that many domestic workers share additional
hardships, due to their isolated working environment. The ICFTU also claims that the rights of women

migrants are further compromised by the prevailing gender segregation, restrictions on freedom of
expression and movement, and gender bias in the judicial system.
9. The Committee notes that the Government states, in reply, that domestic workers who live among
Saudi families are in a position of security because of the care and attention paid to them by their
treatment as members of the family. The Government also reiterates that it endeavours to protect the
rights and dignity of all persons who live on its territory and to provide them with justice and equality.
Considering the seriousness of the allegations made by the ICFTU with respect to female migrant
domestic workers of African and Asian origin, the Committee requests the Government to provide
information on the measures taken to ensure that these workers are protected in law and practice against
abusive and discriminatory treatment in their living and working conditions.
10. Enforcement. The Committee notes the statement provided by the ICFTU that although progress has
been achieved in filing complaints, enforcement remains a problem with respect to complaints submitted
by migrant workers. The ICFTU refers in particular to the inability or reluctance of Saudi authorities to
enforce judgements against employers of migrant workers and to the fact that the overwhelming majority
of migrant workers, many of them women, have no knowledge of the relevant enforcement bodies, and
no opportunity to access them or be informed of their rights. The Committee asks the Government to
provide information on the measures taken or envisaged to inform migrant workers of their rights, to
improve their access to the courts and other relevant bodies and to ensure the effective enforcement of
judicial decisions regarding their complaints. Please also provide information on the number of complaints
of discrimination based on race and sex received from male and female migrant workers and the remedies
provided to these workers.
…
Source: http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloeng&document=806
7&chapter=6&query=%28C111%29+%40ref+%2B+%28saudi+arabia%29+%40ref&highlight=&query
type=bool&context=0

Direct Requests
CEACR: Individual Direct Request concerning Forced Labour Convention, 1930
(No. 29) Japan (ratification: 1932) Submitted: 2007
Articles 2(1) and 25 of the Convention. Trafficking in persons for sexual exploitation.

2. The Committee notes the Government’s communication dated 20 October 2005, in which it responds
to the communications of ZENZOSEN in 2005, regarding the problem of trafficking in persons for sexual
exploitation. The Government’s report includes a summary report dated 7 December 2004 and entitled,
“Japan’s Action Plan of Measures to Combat Trafficking in Persons”. This report refers to the InterMinisterial Liaison Committee, a task force established in April 2004 to address the problem of trafficking
in persons, and it summarizes a series of measures being carried out or contemplated under the Action
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1. The Committee notes the communications received from the Kanto Regional Council of the All
Japan Shipbuilding and Engineering Union (ZENZOSEN) dated 24 May and 29 August 2005, as well as
communications received from ZENZOSEN dated 27 and 28 August 2006. These communications all
contain information on the problem of trafficking in persons for sexual exploitation in present-day Japan.
Attached to the May 2005 communication from ZENZOSEN is a report of the ILO Special Action
Programme to Combat Forced Labour and the ILO Office in Japan entitled “Human Trafficking for
Sexual Exploitation in Japan”.
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Plan. These include data collection activities, said to be needed to arrive at a “thorough understanding of
the current situation of trafficking in persons”, as well as a series of “general and comprehensive measures
to combat trafficking in persons”. The report indicates that the task force would undertake to examine
and review the implementation of the Action Plan, the “status of progress in the policies of the Action
Plan, information-sharing among ministries and agencies concerned and necessary policy coordination”
and that in doing so, it “will cooperate and coordinate as necessary with the institutions concerned in
order to protect victims of trafficking in persons”.
3. The Committee also notes the amendments in 2005 to the Penal Code and to immigration laws, which,
inter alia: criminalize the act of buying and selling of persons and raises the penalty of imprisonment to
seven years, ten years in the case of human trafficking for commercial purposes; institute tighter controls
on the immigration and residency status of workers employed in entertainment, amusement, and sex
industries; and provide for the granting of temporary residency status to protect victims of trafficking in
persons.
4. The Committee notes the Government’s indication in its report that it would provide the Committee
with a report on “the full range of measures” it is taking to combat the problem of trafficking in persons for
sexual exploitation. The Committee requests that the Government in its next report include information
regarding the ongoing work of the inter-ministerial task force as well as the results of its review and
examination of progress on the implementation of the Action Plan.
5. Statistics on protection measures. The information from the MFA Internet site indicates that, in fiscal
year 2005, 112 victims received protective services at Women’s Consultative Centres, an increase of
88 from the previous year, and that in April 2005 the Ministry of Health, Labour and Welfare began
subsidizing private shelters and other facilities as an additional source of protection. The Immigration
Bureau is reported to have granted temporary residency status to 47 victims in 2005 and, as of 31 March
2006, the International Office for Migration (IOM), with funding from the Government of Japan of
approximately US$ 160,000, reportedly had assisted in the safe repatriation of 67 victims to their home
countries.
6. Statistics on enforcement measures. The Committee notes the “Record of Trafficking in 2005”
attached to the communication of the AFSEU dated 28 August 2006. This is a report of statistics for the
year 2005 prepared by the Government’s National Police Community Safety Bureau, which indicates
that: 83 persons were arrested (an increase of 25 from the 58 of a year earlier), of whom 57 were
employers and 26 brokers; that 117 victims from nine different countries (an increase of 40 from the
77 victims of the previous year) received protection at Women’s Consulting Offices; and that the new
criminal code provisions on trafficking were applied for the first time in the arrest and prosecution of
a Taiwanese owner and the arrest of two Indonesian brokers on the charge of selling persons. Statistics
from the MFA Internet site indicate that the number of prosecutions for trafficking in persons increased
from 48 offenders in 2004 to 75 offenders in 2005.
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7. The Committee hopes that the Government will continue to provide updated information regarding
its efforts to address the serious problem of trafficking in persons for sexual exploitation and, in particular,
that it will keep the Committee informed regarding: progress (and difficulties) in the application of
the 2005 Penal Code reform and other legislative amendments, including difficulties in establishing
the level of documentary evidence required for proving a trafficking crime; statistics that include the
number of trafficking prosecutions under the revised Penal Code that have resulted in the conviction
and incarceration of traffickers.
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Source: http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloeng&document=192
90&chapter=9&query=%28C029%29+%40ref+%2B+%28Japan%29+%40ref&highlight=&querytype=
bool&context=0

ANNEX 6
GLOSSARY OF TERMS

Child labour – work undertaken by children
under the legal minimum working age; regular
work (14 or more hours per week) performed by
children that hinders education and development,
causes physical or psychological damage, or is
hazardous as defined by the provisions of the ILO
Worst Form of Child Labour Convention, 1999
(No. 182)
Complaint – the term for serious allegation made
under Articles 26-34 in the ILO Constitution
against a state for allegedly not implementing fully
the provisions of the an ILO Convention it has
ratified
Convention – international treaty that is legally
binding after ratification
Declaration – a formal and solemn instrument
suitable for rare occasions when principles of lasting
importance are being enunciated. In ILO practice,
this kind of act appeared with the Declaration of
Philadelphia, which was incorporated into the
Constitution on the occasion of the constitutional
amendments of 1946. A second example is the
Declaration concerning the Policy of Apartheid of
the Republic of South Africa, adopted in 1964,
updated in 1988 and abrogated in 1991 when it
became superfluous. The aim of the Declaration
on Fundamental Principles and Rights at Work
is to underscore the renewed relevance and
importance, in the context of globalization, of
fundamental rights, the principle of which is
already enshrined in the Constitution and the
Declaration of Philadelphia.
Direct request – comment made by the Committee

of Experts on the Application of Conventions
and Recommendations to governments, seeking
more information or clarification on specific
issues regarding the implementation of a ratified
Convention
Discrimination – any distinction, exclusion or
preference based on race, colour, sex, religion,
political opinion, national extraction or social origin
which nullifies or impairs equality of opportunity
or treatment in employment or occupation.
Discrimination can be direct or indirect.
Direct discrimination exists when unequal
treatment between workers of different race,
colour, sex or any other ground covered by
the Convention stems directly from laws,
rules or practices making an explicit difference
between workers on these grounds. For
example, laws which do not allow women to
sign contracts. A labour law stipulating that
internal rural migrants shall receive less pay in
cities than the residents of these cities. Or, job
advertisements which specify the appearance
and sex of the candidates.
Indirect discrimination means rules and
practices which appear neutral but in practice
lead to disadvantages primarily suffered
by persons of one sex, race, colour or any
other characteristics. For example, setting
requirements for managerial or secretarial jobs
which are irrelevant to the job such as height
or weight levels that typically only people of
one sex, race or colour can meet.
Equality at work – a fundamental value and
principle enabling workers to claim a fair share of
the wealth which they help generate.
The principle of equal opportunity aims to
ensure that people can develop their economic
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Affirmative action – special temporary measures
to redress the effects of past discrimination in order
to establish equality of opportunity and treatment
between population groups in society
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potential to the fullest, and can allocate their
time and energy where productive use and
reward are the highest.
The principle of equal treatment intends
to ensure that people’s work performance
is rewarded according to productivity and
merit, taking into account the objective
characteristics of the job (e.g., skills,
knowledge,
responsibilities,
working
conditions), and without interference of
considerations unrelated to merit (e.g., sex,
race or religion).
Forced labour – all work or service that is exacted
from a person under the menace of any penalty
and for which the said person has not offered
voluntarily, sometimes referred to as ‘compulsory
labour’
Gender equality – equal rights, responsibilities,
opportunities, treatment and valuation of women
and men, girls and boys in life and at work so
that people of all ages and both sexes have equal
chances to succeed in life. Gender equality includes
the same human and workers’ rights and the fair
distribution of workload, decision making and
income.
Gender mainstreaming – strategy for making the
concerns and experiences of women as well as of
men an integral part of the design, implementation,
monitoring and evaluation of policies and
programmes in all political, economic and societal
spheres to ensure that women and men achieve
equality, and inequality is not perpetuated. It also
refers to the process of assessing the implications for
women and men of any planned action, including
legislation, policies or programmes, in any area and
at all levels.
Instruments – a general term for formal legal
documents. In the ILO, this term includes
Conventions, Recommendations and Protocols.
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Member States (of the ILO) – countries that
are members of the ILO and are bound by the
terms of the ILO Constitution
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National extraction – distinctions made on the
basis of the place of birth, ancestry or foreign origin

of citizens in a country
Observation – comment made by the Committee
of Experts on the Application of Conventions and
Recommendations. Observations are generally
used for serious or long-standing cases of a
government’s failure to fulfill its obligations under
a Convention it has ratified.
Positive action – see affirmative action
Protocol – an instrument amending or
supplementing an international labour Convention.
The International Labour Conference adopts
Protocols following the procedure which the ILO
Constitution provides for international labour
Conventions. An ILO member State can only
ratify a Protocol if it has ratified the Convention
that the Protocol relates to.
Ratification – an act by which a state formally
agrees to be legally bound by a Convention’s
provision. It usually requires the approval of the
state’s legislative body (or bodies, in the case
of federal states), which is in many cases the
parliament.
Recommendation – guidelines that are not
legally binding and do not have to be ratified
because a Recommendation is effective upon
adoption at the International Labour Conference.
Recommendations
usually
supplement
Conventions and provide more specific guidelines
as to how the Conventions they accompany
may be effectively applied. However, some
Recommendations are not linked to any
Convention.
Refugee – a person who is outside the country
of his/her nationality and is unable or unwilling
to avail him/herself of the protection of that
country owing to a well-founded fear of being
persecuted for reasons of race, religion, nationality,
membership of a particular social group, or political
opinion
Representation – the mildest form of complaint
submitted to the ILO Governing Body by an
employers’ or workers’ organization against a
government for its failure to comply with the
provisions of a Convention it has ratified

Remuneration – wages or earnings payable by
an employer to an employed person according to
a written or unwritten contract of employment for
work or services performed or to be performed
Resolution – formal expression of an opinion on
a particular subject adopted by the International
Labour Conference

and employers’ organizations. The three parties are
represented on the ILO’s main bodies, participate
in the decision making, including the formulation
of international labour standards and supervision of
their implementation.
Xenophobia –
unreasonable fear, distrust,
or hatred of strangers, foreigners, or anything
perceived as foreign or different

Smuggling – “the procurement, in order to
obtain, directly or indirectly, a financial or other
material benefit, of the illegal entry of a person
into a State Party of which the person is not
a national or a permanent resident” (Protocol
Against Smuggling of Migrants by Land, Sea and
Air, 2000, art. 3a)
Standard – international agreement such as a
Convention or a treaty which lays down the
minimum provisions or guidelines on a specific
subject
Social origin – an individual’s membership in
a class, socio-occupational category—such as
farmers—or a caste
Trafficking in persons – “the recruitment,
transportation, transfer, harbouring or receipt of
persons, by means of a treat or use of force or
other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position
of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a
person, for the purpose of exploitation. Exploitation
shall include at a minimum, the exploitation of
the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or
practices similar to slavery, servitude or the removal
of organs.” (Protocol to Prevent, Suppress and
Punish Trafficking in Persons, Especially Women
and Children, 2000, art. 3a)

Tripartite/Tripartism – defining characteristic
of the ILO structure, referring to three parties,
namely governments, representatives of workers’
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Victim of trafficking in persons – a
person who has been deceived or forced into
a situation of sexual or labour exploitation
by means of trafficking in persons within or
across international boundaries
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