
Representivity rules as a 
hindrance to promotion of 

collective bargaining



Right to Organise and Collective 
Bargaining Convention, 1949 (No. 98)

Article 4

Measures appropriate to national conditions shall 
be taken, where necessary, to encourage and 
promote the full development and utilisation of 
machinery for voluntary negotiation between 
employers or employers' organisations and workers' 
organisations, with a view to the regulation of 
terms and conditions of employment by means of 
collective agreements.



2012 General Survey, ¶233
233. As the issue of the representativity of bargaining agents is central to the 
recognition procedure, the determination of the threshold of representativity 
to be able to negotiate is consequently essential. Considering that the 
representativity threshold must be assessed on the basis of the specific 
characteristics of the industrial relations systems, the Committee does not 
impose a predetermined compulsory percentage for an organization to be 
considered “representative”. It however considers that the requirement of 
too high a percentage for representativity to be authorized to engage in 
collective bargaining may hamper the promotion and development of free 
and voluntary collective bargaining within the meaning of the Convention. In 
practice, the principal distinction to be made  relates to the persons who are 
to be covered by the agreement: if the national system in force only 
authorizes organizations to negotiate on behalf of their own members, the 
issue of a representativity threshold does not arise. However, the situation is 
different when collective agreements negotiated by the organizations 
concerned are destined to be applied to all workers in a sector or 
establishment, and therefore more broadly than their own members. 



Workshop on ….

… interpretation and application of the ILO’s 
representativeness requirements for collective 
bargaining — in relation to supervisory body 
comments that the 40% threshold in the Industrial 
Disputes Act (s. 32A (g) as amended in 1999) is too 
high a percentage for representativity and may 
hamper the promotion and development of free 
and voluntary collective bargaining in practice —
for tripartite constituents during a mission to Sri 
Lanka. 



Section 32(A)(g) of the 
Industrial Disputes Act

Unfair labour practices
• No employer shall –
…
(g) refuse to bargain with a trade union which has in its 
membership not less than forty per centum of the workmen 
on whose behalf such trade union seeks to bargain.

For the purpose of this paragraph the Commissioner of Labour 
or an officer authorized by him in that behalf may conduct a 
poll any work place in order to ascertain whether at least forty 
per centum of the workmen on whose behalf the trade union 
seeks to bargain with the employer, are members of such 
trade union.



Noteworthy

• The provision is not per se a method toward 
recognition; the 40% is part of the definition of an 
unfair labour practice, both for making out a ULP and 
as a defense against the allegation of a ULP.  
– What is the practice?  How is the provision used?

• It is legal for an employer to agree to bargain with a TU 
without regard to 40%.

• Potential argument on the CEACR
– There are collective agreements registered under the IRD 

Act that have not come about with reference to the 40% 
rule.  Is this so?  To what degree?



Belize, Observation 2018, C98 – Exclusive 
representative but only on basis of absolute majority

In its previous comments, the Committee had requested the Government to take 
measures to amend section 27(2) of the Trade Unions and Employers’ Organizations 
(Registration, Recognition and Status) Act (TUEOA), which provides that a trade union 
may be certified as the bargaining agent if it is supported by at least 51 per cent of 
employees, as this requirement of an absolute majority may give rise to problems 
given that, if this percentage is not attained, the majority union would be denied the 
possibility of bargaining. In its latest comment, the Committee noted the 
Government’s indication that: (i) the Tripartite Body and the Labour Advisory Board 
had engaged in discussions on a possible amendment to the Act; and (ii) based on 
these consultations, it had been recommended to reduce to 20 per cent the trade 
union membership threshold required to trigger a poll, while retaining the 
requirement of a 51 per cent approval of those employees voting and to require a 
turnout at the poll of at least 40 per cent of the bargaining unit. The Committee 
notes that the Government indicates that section 27(2) of the TUEOA has not been 
amended but that discussion continues among the social partners in this regard. The 
Committee requests the Government to continue promoting social dialogue in order 
to bring section 27(2) of the TUEOA into conformity with the Convention and to 
provide information on any developments in this respect. The Committee reminds 
the Government that it may avail itself of technical assistance from the Office.



Botswana, Observation 2018, C98 – Alternative 
for non-exclusive representation

The Committee had previously noted that, in terms of section 48 of the TUEO 
Act, as read with section 32 of the TDA, the minimum threshold for a union 
to be recognized by the employer for collective bargaining purposes is set at 
one third of the relevant workforce. The Committee had recalled that the 
determination of the threshold of representativity to designate an exclusive 
agent for the purpose of negotiating collective agreements which are 
destined to be applied to all workers in a sector or establishment is 
compatible with the Convention, in so far as the required conditions do not 
constitute an obstacle to the promotion of free and voluntary collective 
bargaining in practice. Noting the Government’s indication that these matters 
should be considered during the ongoing labour law review, the Committee 
expects that the above-mentioned provisions will be amended to ensure that 
if no union reaches the required threshold to be recognized as a bargaining 
agent, unions should be given the possibility to negotiate, jointly or 
separately, at least on behalf of their own members. 



Jamaica, Observation 2018, C98 – Limitations on 
possibility for joint representation

… The Committee recalls that the legislation allows for the recognition of a trade union as having bargaining rights only 
when a 50 per cent majority of the workers or a particular category of workers agree for it to have bargaining rights in 
relation to them. In the event of any doubt or dispute with regard to the representativeness of a union, the regulations 
allow the Minister to cause a ballot to be taken only if he is satisfied that the applicant union has a membership of not 
less than 40 per cent of the workers in relation to whom the request has been made. Once this requirement is fulfilled 
and the ballot taken, the result must show that 50 per cent of the workers eligible to vote have indicated that they 
wish a particular trade union to have bargaining rights in relation to them. The Committee further notes …  that … 
trade unions may only claim joint bargaining rights if each trade union receives at least 30 per cent of the votes. … [T]he 
Committee observes that: (i) the legislation fails to provide for the recognition of collective bargaining rights when no 
union reaches the required thresholds; and (ii) the requirement of 40 per cent membership for the union applying for a 
ballot restricts considerably the possibility to challenge the continued representativeness of a previously recognized 
bargaining agent. …  [T] he Committee recalls that the determination of the threshold of representativeness to designate 
an exclusive agent for the purpose of negotiating collective agreements which are destined to be applied to all workers 
in a sector or establishment is compatible with the Convention in so far as the required conditions do not constitute an 
obstacle to the promotion of free and voluntary collective bargaining in practice. In this regard, the Committee considers 
that if no union in a specific negotiating unit meets the required threshold of representativeness to be able to negotiate 
on behalf of all workers, minority trade unions should be able to negotiate, jointly or separately, at least on behalf of 
their own members. Furthermore, as the levels of representativeness change with time, any organization which in a 
previous ballot failed to secure a sufficiently large number of votes should have the right to request a new election after 
a stipulated period. In the same vein, any new organization other than the one previously certified should have the right 
to demand a new ballot after a reasonable period has elapsed. … [T]he Committee urges the Government to take the 
necessary measures in the very near future to amend its legislation in order to: (i) ensure that if no union reaches the 
required threshold to be recognized as a bargaining agent, unions are given the possibility to negotiate, jointly or 
separately, at least on behalf of their own members; (ii) recognize the right of any organization which in a previous 
ballot failed to secure a sufficiently large number of votes to request a new election after a stipulated period; and (iii) 
recognize the right of any new organization other than the previously certified organization to demand a new ballot 
after a reasonable period has elapsed.
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