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The Committee of Experts on the Application of Conventions and Recommendations is an

independent body composed of legal experts charged with examining the application of ILO
Conventions and Recommendations by ILO member States. The annual report of the Committee of
Experts covers numerous matters related to the application of ILO standards. The structure of the
report, as modified in 2003, is divided into the following parts:

(@)

(b)

(©)

(d)

The Reader’s note provides indications on the Committee of Experts and the Committee on the
Application of Standards of the International Labour Conference (their mandate, functioning and
the institutional context in which they operate) (Part 1A, pages 1-4).

Part I: the General Report describes the manner in which the Committee of Experts undertakes
its work and the extent to which member States have fulfilled their constitutional obligations in
relation to international labour standards, and it draws the attention to issues of general interest
arising out of the Committee’s work (Part 1A, pages 5-36).

Part Il: Observations concerning particular countries cover the sending of reports, the
application of ratified Conventions (see section 1), and the obligation to submit instruments to the
competent authorities (see section I1) (Part 1A, pages 37-560).

Part Ill: General Survey, in which the Committee of Experts examines the state of the
legislation and practice regarding a specific area covered by a given number of Conventions and
Recommendations. This examination covers all member States regardless of whether or not they
have ratified the given Conventions. The General Survey is published as a separate volume
(Report 111 (Part 1B)) and this year it concerns the Migration for Employment Convention
(Revised), 1949 (No. 97), the Migration for Employment Recommendation (Revised), 1949
(No. 86), the Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143) and the
Migrant Workers Recommendation, 1975 (No. 151) (Part 1B).

Finally, the Information document on ratifications and standards-related activities is prepared

by the Office and supplements the information contained in the report of the Committee of Experts.
This document primarily provides an overview of recent developments relating to international labour
standards, the implementation of special supervisory procedures and technical cooperation in relation
to international labour standards. It contains, in tabular form, information on the ratification of
Conventions and Protocols, and “country profiles” (Part 2).

The report of the Committee of Experts is also available at: www.ilo.org/global/standards/lang--

en/index.htm.
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT

List of Conventions and Protocols by Subject

Fundamental Conventions are in bold. Priority conventions are in italics.

Convention revised in whole or in part by a subsequent Convention or Protocol.

Convention no longer open to ratification as a result of the entry into force of a revising Convention.
Convention or Protocol not in force.

Convention withdrawn.

Freedom of association, collective bargaining, and industrial relations

CoM Right of Association (Agriculture) Convention, 1921 (No. 11)

C084 Right of Association (Non-Metropolitan Territories) Convention, 1947 (No. 84)

C087 Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87)
C098 Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

C135 Workers' Representatives Convention, 1971 (No. 135)

C141 Rural Workers' Organisations Convention, 1975 (No. 141)

C151 Labour Relations (Public Service) Convention, 1978 (No. 151)

C154 Collective Bargaining Convention, 1981 (No. 154)

Forced labour

C029 Forced Labour Convention, 1930 (No. 29)
C105 Abolition of Forced Labour Convention, 1957 (No. 105)
¢ P029 Protocol of 2014 to the Forced Labour Convention, 1930

Elimination of child labour and protection of children and young persons

* C005 Minimum Age (Industry) Convention, 1919 (No. 5)

* C006 Night Work of Young Persons (Industry) Convention, 1919 (No. 6)

* C010 Minimum Age (Agriculture) Convention, 1921 (No. 10)

* C015 Minimum Age (Trimmers and Stokers) Convention, 1921 (No. 15)

°® C033 Minimum Age (Non-Industrial Employment) Convention, 1932 (No. 33)

* C059 Minimum Age (Industry) Convention (Revised), 1937 (No. 59)
C060 Minimum Age (Non-Industrial Employment) Convention (Revised), 1937 (No. 60)
Cco77 Medical Examination of Young Persons (Industry) Convention, 1946 (No. 77)
C078 Medical Examination of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 78)
C079 Night Work of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 79)
C090 Night Work of Young Persons (Industry) Convention (Revised), 1948 (No. 90)

* C123 Minimum Age (Underground Work) Convention, 1965 (No. 123)
C124 Medical Examination of Young Persons (Underground Work) Convention, 1965 (No. 124)
C138 Minimum Age Convention, 1973 (No. 138)
C182 Worst Forms of Child Labour Convention, 1999 (No. 182)

Equality of opportunity and treatment

C100 Equal Remuneration Convention, 1951 (No. 100)
C1M11 Discrimination (Employment and Occupation) Convention, 1958 (No. 111)
C156 Workers with Family Responsibilities Convention, 1981 (No. 156)

Tripartite consultation
C144 Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144)

CICICIOICRC



LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT
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Labour administration and inspection

C063
C081
C085
C129
C150
C160
P081

Convention concerning Statistics of Wages and Hours of Work, 1938 (No. 63)
Labour Inspection Convention, 1947 (No. 81)

Labour Inspectorates (Non-Metropolitan Territories) Convention, 1947 (No. 85)
Labour Inspection (Agriculture) Convention, 1969 (No. 129)

Labour Administration Convention, 1978 (No. 150)

Labour Statistics Convention, 1985 (No. 160)

Protocol of 1995 to the Labour Inspection Convention, 1947

Employment policy and promotion

€002
C034
€088
C096
C122
C159
C181

Unemployment Convention, 1919 (No. 2)

Fee-Charging Employment Agencies Convention, 1933 (No. 34)

Employment Service Convention, 1948 (No. 88)

Fee-Charging Employment Agencies Convention (Revised), 1949 (No. 96)

Employment Policy Convention, 1964 (No. 122)

Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983 (No. 159)
Private Employment Agencies Convention, 1997 (No. 181)

Vocational guidance and training

C140
C142

Paid Educational Leave Convention, 1974 (No. 140)
Human Resources Development Convention, 1975 (No. 142)

Employment security

C158

Wages
C026

C094
C095
€099
C131
C173

Termination of Employment Convention, 1982 (No. 158)

Minimum Wage-Fixing Machinery Convention, 1928 (No. 26)

Labour Clauses (Public Contracts) Convention, 1949 (No. 94)

Protection of Wages Convention, 1949 (No. 95)

Minimum Wage Fixing Machinery (Agriculture) Convention, 1951 (No. 99)
Minimum Wage Fixing Convention, 1970 (No. 131)

Protection of Workers' Claims (Employer's Insolvency) Convention, 1992 (No. 173)
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT

Working time

€001
C004
C014
€020
€030
C031
C041
€043
C046
C047
C049
C051
€052
C061
Co67
€089
C101
C106
C132
C153
C171
C175
P089

Hours of Work (Industry) Convention, 1919 (No. 1)

Night Work (Women) Convention, 1919 (No. 4)

Weekly Rest (Industry) Convention, 1921 (No. 14)

Night Work (Bakeries) Convention, 1925 (No. 20)

Hours of Work (Commerce and Offices) Convention, 1930 (No. 30)

Hours of Work (Coal Mines) Convention, 1931 (No. 31)

Night Work (Women) Convention (Revised), 1934 (No. 41)

Sheet-Glass Works Convention, 1934 (No. 43)

Hours of Work (Coal Mines) Convention (Revised), 1935 (No. 46)
Forty-Hour Week Convention, 1935 (No. 47)

Reduction of Hours of Work (Glass-Bottle Works) Convention, 1935 (No. 49)
Reduction of Hours of Work (Public Works) Convention, 1936 (No. 51)
Holidays with Pay Convention, 1936 (No. 52)

Reduction of Hours of Work (Textiles) Convention, 1937 (No. 61)

Hours of Work and Rest Periods (Road Transport) Convention, 1939 (No. 67)
Night Work (Women) Convention (Revised), 1948 (No. 89)

Holidays with Pay (Agriculture) Convention, 1952 (No. 101)

Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106)

Holidays with Pay Convention (Revised), 1970 (No. 132)

Hours of Work and Rest Periods (Road Transport) Convention, 1979 (No. 153)
Night Work Convention, 1990 (No. 171)

Part-Time Work Convention, 1994 (No. 175)

Protocol of 1990 to the Night Work (Women) Convention (Revised), 1948

Occupational safety and health

€013
C045
€062
C115
C119
C120
C127
C136
C139
C148
C155
C161
C162
C167
C170
C174
C176
C184
c187
P155

White Lead (Painting) Convention, 1921 (No. 13)

Underground Work (Women) Convention, 1935 (No. 45)

Safety Provisions (Building) Convention, 1937 (No. 62)

Radiation Protection Convention, 1960 (No. 115)

Guarding of Machinery Convention, 1963 (No. 119)

Hygiene (Commerce and Offices) Convention, 1964 (No. 120)

Maximum Weight Convention, 1967 (No. 127)

Benzene Convention, 1971 (No. 136)

Occupational Cancer Convention, 1974 (No. 139)

Working Environment (Air Pollution, Noise and Vibration) Convention, 1977 (No. 148)
Occupational Safety and Health Convention, 1981 (No. 155)

Occupational Health Services Convention, 1985 (No. 161)

Asbestos Convention, 1986 (No. 162)

Safety and Health in Construction Convention, 1988 (No. 167)

Chemicals Convention, 1990 (No. 170)

Prevention of Major Industrial Accidents Convention, 1993 (No. 174)

Safety and Health in Mines Convention, 1995 (No. 176)

Safety and Health in Agriculture Convention, 2001 (No. 184)

Promotional Framework for Occupational Safety and Health Convention, 2006 (No. 187)
Protocol of 2002 to the Occupational Safety and Health Convention, 1981

Vii
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT
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Social security

C012 Workmen's Compensation (Agriculture) Convention, 1921 (No. 12)

Cco17 Workmen's Compensation (Accidents) Convention, 1925 (No. 17)

Co18 Workmen's Compensation (Occupational Diseases) Convention, 1925 (No. 18)

C019 Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)

C024 Sickness Insurance (Industry) Convention, 1927 (No. 24)

C025 Sickness Insurance (Agriculture) Convention, 1927 (No. 25)

C035 Old-Age Insurance (Industry, etc.) Convention, 1933 (No. 35)

C036 Old-Age Insurance (Agriculture) Convention, 1933 (No. 36)

C037 Invalidity Insurance (Industry, etc.) Convention, 1933 (No. 37)

C038 Invalidity Insurance (Agriculture) Convention, 1933 (No. 38)

C039 Survivors' Insurance (Industry, etc.) Convention, 1933 (No. 39)

C040 Survivors' Insurance (Agriculture) Convention, 1933 (No. 40)

C042 Workmen's Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)
C044 Unemployment Provision Convention, 1934 (No. 44)

C048 Maintenance of Migrants' Pension Rights Convention, 1935 (No. 48)

C102 Social Security (Minimum Standards) Convention, 1952 (No. 102)

C118 Equality of Treatment (Social Security) Convention, 1962 (No. 118)

C121 Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980] (No. 121)
C128 Invalidity, Old-Age and Survivors' Benefits Convention, 1967 (No. 128)

C130 Medical Care and Sickness Benefits Convention, 1969 (No. 130)

C157 Maintenance of Social Security Rights Convention, 1982 (No. 157)

C168 Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168)

Maternity protection

C003 Maternity Protection Convention, 1919 (No. 3)
C103 Maternity Protection Convention (Revised), 1952 (No. 103)
C183 Maternity Protection Convention, 2000 (No. 183)

Social policy
C082 Social Policy (Non-Metropolitan Territories) Convention, 1947 (No. 82)

C117 Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117)

Migrant workers

C021 Inspection of Emigrants Convention, 1926 (No. 21)

C066 Migration for Employment Convention, 1939 (No. 66)

C097 Migration for Employment Convention (Revised), 1949 (No. 97)

C143 Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)

CICICIOICRC
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LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT

Seafarers

Ccoo7 Minimum Age (Sea) Convention, 1920 (No. 7)

C008 Unemployment Indemnity (Shipwreck) Convention, 1920 (No. 8)

C009 Placing of Seamen Convention, 1920 (No. 9)

C016 Medical Examination of Young Persons (Sea) Convention, 1921 (No. 16)

€022 Seamen's Articles of Agreement Convention, 1926 (No. 22)

€023 Repatriation of Seamen Convention, 1926 (No. 23)

C053 Officers' Competency Certificates Convention, 1936 (No. 53)

C054 Holidays with Pay (Sea) Convention, 1936 (No. 54)

C055 Shipowners' Liability (Sick and Injured Seamen) Convention, 1936 (No. 55)
C056 Sickness Insurance (Sea) Convention, 1936 (No. 56)

C057 Hours of Work and Manning (Sea) Convention, 1936 (No. 57)

C058 Minimum Age (Sea) Convention (Revised), 1936 (No. 58)

C068 Food and Catering (Ships' Crews) Convention, 1946 (No. 68)

C069 Certification of Ships' Cooks Convention, 1946 (No. 69)

C070 Social Security (Seafarers) Convention, 1946 (No. 70)

Cco71 Seafarers' Pensions Convention, 1946 (No. 71)

C072 Paid Vacations (Seafarers) Convention, 1946 (No. 72)

C073 Medical Examination (Seafarers) Convention, 1946 (No. 73)

C074 Certification of Able Seamen Convention, 1946 (No. 74)

CO075 Accommodation of Crews Convention, 1946 (No. 75)

C076 Wages, Hours of Work and Manning (Sea) Convention, 1946 (No. 76)

C091 Paid Vacations (Seafarers) Convention (Revised), 1949 (No. 91)

C092 Accommodation of Crews Convention (Revised), 1949 (No. 92)

C093 Wages, Hours of Work and Manning (Sea) Convention (Revised), 1949 (No. 93)
C108 Seafarers' Identity Documents Convention, 1958 (No. 108)

C109 Wages, Hours of Work and Manning (Sea) Convention (Revised), 1958 (No. 109)
C133 Accommodation of Crews (Supplementary Provisions) Convention, 1970 (No. 133)
C134 Prevention of Accidents (Seafarers) Convention, 1970 (No. 134)

C145 Continuity of Employment (Seafarers) Convention, 1976 (No. 145)

C146 Seafarers' Annual Leave with Pay Convention, 1976 (No. 146)

C147 Merchant Shipping (Minimum Standards) Convention, 1976 (No. 147)

C163 Seafarers' Welfare Convention, 1987 (No. 163)

C164 Health Protection and Medical Care (Seafarers) Convention, 1987 (No. 164)
C165 Social Security (Seafarers) Convention (Revised), 1987 (No. 165)

C166 Repatriation of Seafarers Convention (Revised), 1987 (No. 166)

C178 Labour Inspection (Seafarers) Convention, 1996 (No. 178)

C179 Recruitment and Placement of Seafarers Convention, 1996 (No. 179)

C180 Seafarers' Hours of Work and the Manning of Ships Convention, 1996 (No. 180)
C185 Seafarers' Identity Documents Convention (Revised), 2003 (No. 185)

MLC, 2006 Maritime Labour Convention, 2006 (MLC, 2006)

P147 Protocol of 1996 to the Merchant Shipping (Minimum Standards) Convention, 1976

CICICIORCRS),



LIST OF CONVENTIONS AND PROTOCOLS BY SUBJECT

18

19

20

21

22

Fishers

C112 Minimum Age (Fishermen) Convention, 1959 (No. 112)

C113 Medical Examination (Fishermen) Convention, 1959 (No. 113)

C114 Fishermen's Articles of Agreement Convention, 1959 (No. 114)

C125 Fishermen's Competency Certificates Convention, 1966 (No. 125)

C126 Accommodation of Crews (Fishermen) Convention, 1966 (No. 126)

C188 Work in Fishing Convention, 2007 (No. 188)

Dockworkers

C027 Marking of Weight (Packages Transported by Vessels) Convention, 1929 (No. 27)
C028 Protection against Accidents (Dockers) Convention, 1929 (No. 28)

C032 Protection against Accidents (Dockers) Convention (Revised), 1932 (No. 32)
C137 Dock Work Convention, 1973 (No. 137)

C152 Occupational Safety and Health (Dock Work) Convention, 1979 (No. 152)

Indigenous and tribal peoples

C050 Recruiting of Indigenous Workers Convention, 1936 (No. 50)

C064 Contracts of Employment (Indigenous Workers) Convention, 1939 (No. 64)
C065 Penal Sanctions (Indigenous Workers) Convention, 1939 (No. 65)

C086 Contracts of Employment (Indigenous Workers) Convention, 1947 (No. 86)
C104 Abolition of Penal Sanctions (Indigenous Workers) Convention, 1955 (No. 104)
C107 Indigenous and Tribal Populations Convention, 1957 (No. 107)

C169 Indigenous and Tribal Peoples Convention, 1989 (No. 169)

Specific categories of workers

C083 Labour Standards (Non-Metropolitan Territories) Convention, 1947 (No. 83)
C110 Plantations Convention, 1958 (No. 110)

C149 Nursing Personnel Convention, 1977 (No. 149)

C172 Working Conditions (Hotels and Restaurants) Convention, 1991 (No. 172)
C177 Home Work Convention, 1996 (No. 177)

C189 Domestic Workers Convention, 2011 (No. 189)

P110 Protocol of 1982 to the Plantations Convention, 1958

Final Articles Conventions
C080 Final Articles Revision Convention, 1946 (No. 80)

C116 Final Articles Revision Convention, 1961 (No. 116)
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READER’S NOTE

Reader’s note

Overview of the ILO supervisory mechanisms

Since its creation in 1919, the mandate of the International Labour Organization (ILO) has included adopting
international labour standards, promoting their ratification and application in its member States, and the supervision of
their application as a fundamental means of achieving its objectives. In order to monitor the progress of member States in
the application of international labour standards, the ILO has developed supervisory mechanisms which are unique at the
international level. *

Under article 19 of the ILO Constitution, a number of obligations arise for member States upon the adoption of
international labour standards, including the requirement to submit newly adopted standards to national competent
authorities and the obligation to report periodically on the measures taken to give effect to the provisions of unratified
Conventions and Recommendations.

A number of supervisory mechanisms exist whereby the Organization examines the standards-related obligations of
member States deriving from ratified Conventions. This supervision occurs both in the context of a regular procedure
through periodic reports (article 22 of the ILO Constitution), > as well as through special procedures based on
representations or complaints to the Governing Body made by ILO constituents (articles 24 and 26 of the Constitution,
respectively). Moreover, since 1950, a special procedure has existed whereby complaints relating to freedom of
association are referred to the Committee on Freedom of Association of the Governing Body. The Committee on Freedom
of Association may also examine complaints relating to member States that have not ratified the relevant freedom of
association Conventions.

Role of employers’and workers’organizations

As a natural consequence of its tripartite structure, the ILO was the first international organization to associate the
social partners directly in its activities. The participation of employers’ and workers’ organizations in the supervisory
mechanisms is recognized in the Constitution under article 23, paragraph 2, which provides that reports and information
submitted by governments in accordance with articles 19 and 22 must be communicated to the representative
organizations.

In practice, representative employers’ and workers’ organizations may submit to their governments comments on the
reports concerning the application of international labour standards. They may, for instance, draw attention to a
discrepancy in law or practice regarding the application of a ratified Convention. Furthermore, any employers’ or workers’
organization may submit comments on the application of international labour standards directly to the Office. The Office
will then forward these comments to the government concerned, which will have an opportunity to respond before the
comments are examined by the Committee of Experts. 3

! For detailed information on all the supervisory procedures, see the Handbook of procedures relating to international labour
Conventions and Recommendations, International Labour Standards Department, International Labour Office, Geneva, Rev., 2012.

2 Reports are requested every three years for the fundamental Conventions and governance Conventions, and every five years for
other Conventions. Reports are due for groups of Conventions according to subject matter.

% See paras 58-61 of the General Report.
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Origins of the Conference Committee on the Application of
Standards and the Committee of Experts on the Application
of Conventions and Recommendations

During the early years of the ILO, both the adoption of international labour standards and the regular supervisory
work were undertaken within the framework of the plenary sitting of the annual International Labour Conference.
However, the considerable increase in the number of ratifications of Conventions rapidly led to a similarly significant
increase in the number of annual reports submitted. It soon became clear that the plenary sitting of the Conference would
not be able to examine all of these reports at the same time as adopting standards and discussing other important matters.
In response to this situation, the Conference in 1926 adopted a resolution * establishing on an annual basis a Conference
Committee (subsequently named the Conference Committee on the Application of Standards) and requesting the
Governing Body to appoint a technical committee (subsequently named the Committee of Experts on the Application of
Conventions and Recommendations) which would be responsible for drawing up a report for the Conference. These two
committees have become the two pillars of the ILO supervisory system.

Committee of Experts on the Application
of Conventions and Recommendations

Composition

The Committee of Experts is composed of 20 members, who are outstanding legal experts at the national and
international levels. The members of the Committee are appointed by the Governing Body upon the proposal of the
Director-General. Appointments are made in a personal capacity from among impartial persons of competence and
independent standing drawn from all regions of the world, in order to enable the Committee to have at its disposal first-
hand experience of different legal, economic and social systems. The appointments are made for renewable periods of
three years. In 2002, the Committee decided that there would be a limit of 15 years’ service for all members, representing
a maximum of four renewals after the first three-year appointment. At its 79th Session (November-December 2008), the
Committee decided that its Chairperson would be elected for a period of three years, which would be renewable once for a
further three years. At the start of each session, the Committee would also elect a Reporter.

Work of the Committee

The Committee of Experts meets annually in November—December. In accordance with the mandate given by the
Governing Body, ° the Committee is called upon to examine the following:

—  the periodic reports under article 22 of the Constitution on the measures taken by member States to give effect to the
provisions of the Conventions to which they are parties;

—  the information and reports concerning Conventions and Recommendations communicated by member States in
accordance with article 19 of the Constitution;

- information and reports on the measures taken by member States in accordance with article 35 of the Constitution. °

The task of the Committee of Experts is to indicate the extent to which each member State’s legislation and practice
are in conformity with ratified Conventions and the extent to which member States have fulfilled their obligations under
the ILO Constitution in relation to standards. In carrying out this task, the Committee adheres to its principles of
independence, objectivity and impartiality. ” The comments of the Committee of Experts on the fulfilment by member
States of their standards-related obligations take the form of either observations or direct requests. Observations are
generally used in more serious or long-standing cases of failure to fulfil obligations. They are reproduced in the annual
report of the Committee of Experts, which is then submitted to the Conference Committee on the Application of Standards
in June every year. Direct requests are not published in the report of the Committee of Experts, but are communicated
directly to the government concerned and are available online. ® In addition, the Committee of Experts examines, in the
context of the General Survey, the state of the legislation and practice concerning a specific area covered by a given

* Appendix V11, Record of Proceedings of the Eighth Session of the International Labour Conference, 1926, Vol. 1.

® Terms of reference of the Committee of Experts, Minutes of the 103rd Session of the Governing Body (1947), Appendix XII,
para. 37.

® Article 35 covers the application of Conventions to non-metropolitan territories.
7 See para. 15 of the General Report.

8 See para. 36 of the General Report. Observations and direct requests are accessible through the NORMLEX database available
at: www.ilo.org/normes.

CICICIORCRS),



READER’S NOTE

number of Conventions and Recommendations chosen by the Governing Body. ° The General Survey is based on the
reports submitted in accordance with articles 19 and 22 of the Constitution, and it covers all member States regardless of
whether or not they have ratified the concerned Conventions. This year’s General Survey covers the instruments
concerning migrant workers.

Report of the Committee of Experts

As a result of its work, the Committee produces an annual report. The report consists of two volumes. *°
The first volume (Report 111 (Part 1A)) ™ is divided into two parts:

— Part I: the General Report describes, on the one hand, the progress of the work of the Committee of Experts and
specific matters relating to it that have been addressed by the Committee and, on the other hand, the extent to which
member States have fulfilled their constitutional obligations in relation to international labour standards.

— Part Il: Observations concerning particular countries on the fulfilment of obligations in respect of the
submission of reports, the application of ratified Conventions grouped by subject matter and the obligation to submit
instruments to the competent authorities.

The second volume contains the General Survey (Report 111 (Part 1B)).

Committee on the Application of Standards
of the International Labour Conference

Composition

The Conference Committee on the Application of Standards is one of the two standing committees of the
Conference. It is tripartite and therefore comprises representatives of governments, employers and workers. At each
session, the Committee elects its Officers, which include a Chairperson (Government member), two Vice-Chairpersons
(Employer member and Worker member) and a Reporter (Government member).

Work of the Committee

The Conference Committee on the Application of Standards meets annually at the Conference in June. Pursuant to
article 7 of the Standing Orders of the Conference, the Committee shall consider:

—  measures taken to give effect to ratified Conventions (article 22 of the Constitution);

—  reports communicated in accordance with article 19 of the Constitution (General Surveys);

—  measures taken in accordance with article 35 of the Constitution (non-metropolitan territories).
The Committee is required to present a report to the Conference.

Following the independent technical examination carried out by the Committee of Experts, the proceedings of the
Conference Committee on the Application of Standards provide an opportunity for the representatives of governments,
employers and workers to examine together the manner in which States are fulfilling their standards-related obligations.
Governments are able to elaborate on information previously supplied to the Committee of Experts, indicate any further
measures taken or proposed since the last session of the Committee of Experts, draw attention to difficulties encountered
in the fulfilment of obligations and seek guidance as to how to overcome such difficulties.

The Conference Committee on the Application of Standards discusses the report of the Committee of Experts, and
the documents submitted by governments. The work of the Conference Committee starts with a general discussion based
essentially on the General Report of the Committee of Experts. The Conference Committee then discusses the General

® By virtue of the follow-up to the ILO Declaration on Social Justice for a Fair Globalization, 2008, a system of annual recurrent
discussions in the framework of the Conference has been established to enable the Organization to gain a better understanding of the
situation and varying needs of its members in relation to the four strategic objectives of the ILO, namely: employment; social
protection; social dialogue and tripartism; and fundamental principles and rights at work. The Governing Body considered that the
recurrent reports prepared by the Office for the purposes of the Conference discussion should benefit from the information on the law
and practice of member States contained in General Surveys, as well as from the outcome of the discussions of General Surveys by the
Conference Committee. In principle, the subjects of General Surveys have therefore been aligned with the four strategic objectives of
the ILO.

1 An Information document on ratifications and standards-related activities (Report 111 (Part 2)) accompanies the report of the
Committee of Experts. This document provides an overview of recent developments relating to international labour standards, the
implementation of special procedures and technical cooperation in relation to international labour standards. It also contains, in the form
of tables, full information on the ratification of Conventions, together with “country profiles” containing key information on standards
for each country.

1 This citation reflects the agenda of the International Labour Conference, which contains as a permanent item, item 111 relating
to information and reports on the application of Conventions and Recommendations.
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Survey. It also examines cases of serious failure to fulfil reporting and other standards-related obligations. Finally, the
Conference Committee examines a number of individual cases concerning the application of ratified Conventions which
have been the subject of observations by the Committee of Experts. At the end of the discussion of each individual case,
the Conference Committee adopts conclusions on the case in question.

In its report ? submitted to the plenary sitting of the Conference for adoption, the Conference Committee on the
Application of Standards may invite the member State whose case has been discussed to accept a technical assistance
mission by the International Labour Office to increase its capacity to fulfil its obligations, or may propose other types of
missions. The Conference Committee may also request a government to submit additional information or address specific
concerns in its next report to the Committee of Experts. The Conference Committee also draws the attention of the
Conference to certain cases, such as cases of progress and cases of serious failure to comply with ratified Conventions.

The Committee of Experts and the Conference
Committee on the Application of Standards

In numerous reports, the Committee of Experts has emphasized the importance of the spirit of mutual respect,
cooperation and responsibility that has always existed in relations between the Committee of Experts and the Conference
Committee. It has accordingly become the practice for the Chairperson of the Committee of Experts to attend the general
discussion of the Conference Committee and the discussion on the General Survey as an observer, with the opportunity to
address the Conference Committee at the opening of the general discussion and to make remarks at the end of the
discussion on the General Survey. Similarly, the Employer and Worker Vice-Chairpersons of the Conference Committee
are invited to meet the Committee of Experts during its sessions and discuss issues of common interest within the
framework of a special session held for that purpose.

12 The report is published in the Record of Proceedings of the Conference. Since 2007, it has also been issued in a separate
publication. See, for the last report, Conference Committee on the Application of Standards: Extracts from the Record of Proceedings,
International Labour Conference, 104th Session, Geneva, 2015.
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GENERAL REPORT

. Introduction

1. The Committee of Experts on the Application of Conventions and Recommendations, appointed by the
Governing Body of the International Labour Office to examine the information and reports submitted under articles 19, 22
and 35 of the Constitution by member States of the International Labour Organization on the action taken with regard to
Conventions and Recommendations, held its 86th Session in Geneva from 18 November to 5 December 2015. The
Committee has the honour to present its report to the Governing Body.

Composition of the Committee

2. The composition of the Committee is as follows: Mr Mario ACKERMAN (Argentina), Mr Shinichi AGO
(Japan), Ms Lia ATHANASSIOU (Greece), Ms Leila AZOURI (Lebanon), Mr Lelio BENTES CORREA (Brazil),
Mr James J. BRUDNEY (United States), Mr Halton CHEADLE (South Africa), Ms Graciela Josefina DIXON CATON
(Panama), Mr Rachid FILALI MEKNASSI (Morocco), Mr Abdul G. KOROMA (Sierra Leone), Mr Pierre LYON-CAEN
(France), Ms Elena E. MACHULSKAYA (Russian Federation), Ms Karon MONAGHAN (United Kingdom), Mr Vitit
MUNTARBHORN (Thailand), Ms Rosemary OWENS (Australia), Mr Paul-Gérard POUGOUE (Cameroon),
Mr Raymond RANJEVA (Madagascar), Mr Ajit Prakash SHAH (India), Ms Deborah THOMAS-FELIX (Trinidad and
Tobago) and Mr Bernd WAAS (Germany). Appendix | of the General Report contains brief biographies of all the
Committee members.

3. The Committee noted that Mr Lyon-Caen, who had been a member of the Committee since 2001, would be
completing his 15-year mandate at the end of its session. The Committee expressed its deep appreciation for the
outstanding manner in which Mr Lyon-Caen had carried out his duties during his service on the Committee.

4. During its session, the Committee welcomed Mr Ago, Ms Athanassiou and Mr Waas, nominated by the
Governing Body at its 323rd Session (March 2015), as well as Ms Thomas-Felix, nominated by the Governing Body at its
325th Session (November 2015). The Committee noted with appreciation that it had been able to function with its
full membership at this session for the first time since 2001.

5. Mr Koroma continued his mandate as Chairperson of the Committee and the Committee elected Ms Owens as
Reporter. The Committee also decided that Mr Koroma would continue to serve as Chairperson of the Committee for a
second mandate as of its next session.

Working methods

6. Consideration of its working methods by the Committee of Experts has been an ongoing process since its
establishment. In this process, the Committee has always given due consideration to the views expressed by the tripartite
constituents. In recent years, in its reflection on possible improvements and the strengthening of its working methods, the
Committee of Experts directed its efforts towards identifying ways to adapt its working methods in order to undertake its
work more efficiently and effectively, and in particular to address the challenges of its workload and its role in better
assisting the tripartite constituents in meeting their obligations in relation to international labour standards.

7. In order to guide the Committee’s reflection on continuous improvement of its working methods, a
subcommittee on working methods was set up in 2001. The mandate of the subcommittee includes examining the working
methods of the Committee and any related subjects, in order to make appropriate recommendations to the Committee.
This year, the subcommittee on working methods met under the guidance of Mr Bentes Corréa, who was elected as its
chairperson. In pursuance of the objective of ensuring a better understanding and an enhanced quality and visibility of the
Committee’s work, and in view of the comments made during the general discussion of the Committee on the Application
of Standards at the 104th Session of the International Labour Conference (June 2015), the subcommittee examined the
issue of the application of the criteria of distinction between observations and direct requests, and the procedure for the
treatment of observations received from workers’ and employers’ organizations. The subcommittee also discussed issues
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related to the Committee’s workload and the time constraints in which the Committee is called upon to perform its work.
Finally, the subcommittee pursued the reflection related to the dual need to ensure consistency in the supervision of the
application of ratified Conventions and to enhance coherence by subject matter and strengthen a holistic approach by
country, in light in particular of the adoption by the international community of the 2030 Agenda for Sustainable
Development and member States” commitment towards its 17 goals.

8. Following consideration of the report and recommendations of the subcommittee, the Committee wished to
indicate that it had paid particular attention this year in the exercise of its judgment when adopting its comments, to
applying in a consistent manner its criteria for distinction between observations and direct requests, as contained in
paragraph 36 of its General Report, and that it would continue to do so in the future. The Committee also decided to
provide an explanation of its practice when treating observations received from workers’ and employers’ organizations.
In relation to the issue of workload and time constraints, the Committee wished to reiterate its longstanding concern at the
low proportion of reports received by 1 September and to highlight once again the fact that this situation disturbed the
sound operation of the regular supervisory procedure.® As regards possible ways of giving more visibility to the
Committee’s findings by country, the Committee invited the Office to use the electronic means available, in particular
through the NORMLEX database, to facilitate access to all the comments made on the application of ratified Conventions
for each country.

9. The subcommittee on the streamlining of treatment of certain information (which was established by the
Committee of Experts in 2012 with a particular focus on information related to reporting obligations) also met this year,
before the beginning of the work of the Committee. The subcommittee prepared draft “general” observations and direct
requests addressing the failure to compI?/ with the obligation to submit reports on the application of ratified Conventions
(articles 22 and 35 of the Constitution) ° and the obligation to communicate copies of the reports on ratified Conventions
to the representative organizations of employers and workers (article 23, paragraph 2, of the Constitution). * It also
prepared the Committee’s “repetitions” (an individual observation or direct request may be repeated when a report was
due on the application of a ratified Convention, but no report has been received or the report received contained no reply
to the Committee’s previous comments). The subcommittee presented, for adoption in the plenary, its report to the
Committee of Experts and drew attention to the most important issues which had been raised during its examination.

Relations with the Conference Committee
on the Application of Standards

10. A spirit of mutual respect, cooperation and responsibility has consistently prevailed over the years in the
Committee’s relations with the International Labour Conference and its Committee on the Application of Standards. In
this context, the Committee once again welcomed the participation of its Chairperson in the general discussion of the
Committee on the Application of Standards at the 104th Session of the International Labour Conference (June 2015). It
noted the decision by the Conference Committee to request the Director-General to renew this invitation to the
Chairperson of the Committee of Experts for the 105th Session (June 2016) of the Conference. The Committee of Experts
accepted this invitation.

11. The Chairperson of the Committee of Experts invited the Employer Vice-Chairperson (Ms Sonia Regenbogen)
and the Worker Vice-Chairperson (Mr Marc Leemans) to participate in a special sitting of the Committee at its present
session. They both accepted this invitation.

12. An interactive and thorough exchange of views took place on matters of common interest. The Vice-
Chairpersons took the opportunity of this discussion to highlight the important developments that had taken place in the
framework of the Standards Initiative since the last meeting of the Committee of Experts, most notably in relation to the
issue of the right to strike and the Freedom of Association and Protection of the Right to Organise Convention, 1948
(No. 87). In this regard, they referred in particular to the outcome of the Tripartite Meeting of February 2015, including
the Joint Statement of the Workers’ and the Employers’ groups and the two statements from the Government group. The
Committee of Experts indicated that it had taken due note of all these relevant developments, with particular attention
given to the statements made in February.

13. The Vice-Chairpersons also underlined the constructive atmosphere in which the Conference Committee had
been able to undertake its work in 2015 and to adopt conclusions, based on real tripartite participation and ownership. The
special sitting offered an opportunity to discuss certain matters related to the working methods of both Committees, in
particular in so much as they have implications on their respective work. The discussion centred on the manner in which
the report of the Committee of Experts can provide the best possible basis for the work of the Conference Committee, with
particular reference to the distinction between observations and direct requests, the treatment of observations received

! See paras 5861 of the General Report.
2 See para. 21 of the General Report.
% See para. 23 of the General Report.
* See para. 27 of the General Report.
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from workers” and employers’ organizations and the identification by the Committee of Experts of cases of progress and
those in which governments are required to provide full particulars to the Conference (so-called “double footnotes™).

14. In addition, an exchange of views took place on the opportunities that the recent developments in the
multilateral context offered, in particular with the adoption by the United Nations of the Sustainable Development Goals.
This would require the ILO to be forward looking and to make the fullest use of the unique advantage of its tripartite
structure and standards system. In this context, and noting that 2016 would mark the 90th anniversary of both Committees,
the importance of continued direct and transparent dialogue between the Conference Committee and the Committee of
Experts was particularly emphasized.

Mandate

15. The Committee of Experts on the Application of Conventions and Recommendations is an independent
body established by the International Labour Conference and its members are appointed by the ILO Governing
Body. It is composed of legal experts charged with examining the application of ILO Conventions and
Recommendations by ILO member States. The Committee of Experts undertakes an impartial and technical
analysis of how the Conventions are applied in law and practice by member States, while cognizant of different
national realities and legal systems. In doing so, it must determine the legal scope, content and meaning of the
provisions of the Conventions. Its opinions and recommendations are non-binding, being intended to guide the
actions of national authorities. They derive their persuasive value from the legitimacy and rationality of the
Committee’s work based on its impartiality, experience and expertise. The Committee’s technical role and moral
authority is well recognized, particularly as it has been engaged in its supervisory task for over 85 years, by virtue
of its composition, independence and its working methods built on continuing dialogue with governments taking
into account information provided by employers’ and workers’ organizations. This has been reflected in the
incorporation of the Committee’s opinions and recommendations in national legislation, international instruments
and court decisions.
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. Compliance with standards-related
obligations

A. Reports on ratified Conventions
(articles 22 and 35 of the Constitution)

16. The Committee’s principal task consists of the examination of the reports supplied by governments on
Conventions that have been ratified by member States (article 22 of the Constitution) and that have been declared
applicable to non-metropolitan territories (article 35 of the Constitution).

Reporting arrangements

17. In accordance with the decision taken by the Governing Body at its 258th Session (November 1993), the
reports due on ratified Conventions should be sent to the Office between 1 June and 1 September of each year.

18. The Committee recalls that detailed reports should be sent in the case of first reports (a first report is due after
ratification) or when specifically requested by the Committee of Experts or the Conference Committee. Simplified reports
are then requested on a regular basis. > The Committee also recalls that, at its 306th Session (November 2009), the
Governing Body decided to increase from two to three years the regular reporting cycle for the fundamental and
governance Conventions and to maintain the cycle at five years for the other Conventions.

19. In addition, reports may be requested by the Committee outside of the regular reporting cycle. ® Reports may
also be expressly requested outside of the regular reporting cycle by the Conference Committee or the Governing Body.
At each session, the Committee also has to examine reports requested in cases where a government had failed to send a
report due for the previous period or to reply to the Committee’s previous comments.

Compliance with reporting obligations

20. This year a total of 2,336 reports (2,139 reports under article 22 of the Constitution and 197 reports under
article 35 of the Constitution) were requested from governments on the application of Conventions ratified by member
States, compared to 2,383 reports last year.

21. The Committee observes with concern that the proportion of reports received by 1 September 2015 remains
low (38.7 per cent, compared with 38.9 per cent at its previous session). It recalls that the fact that a significant number of
reports are received after 1 September disturbs the sound operation of the regular supervisory procedure. The Committee
is therefore bound to reiterate its request that member States make a particular effort to ensure that their reports are
submitted in time next year and that they contain all the information requested so as to allow a complete examination
by the Committee.

%In 1993, a distinction was made between detailed and simplified reports. As explained in the report forms, in the case of
simplified reports, information need normally be given only on the following points: (a) any new legislative or other measures affecting
the application of the Convention; (b) replies to the questions in the report form on the practical application of the Convention (for
example, statistics, results of inspections, judicial or administrative decisions) and on the communication of copies of the report to the
representative organizations of employers and workers and on any observations received from these organizations; and (c) replies to
comments by the supervisory bodies.

® See para. 40 of the General Report.
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22. At the end of the present session of the Committee, 1,628 reports had been received by the Office. This figure
corresponds to 69.7 per cent of the reports requested ’ (last year, the Office received a total of 1,709 reports, representing
71.7 per cent). The Committee notes in particular that 69 of the 108 first reports due on the application of ratified
Conventions were received by the time the Committee’s session ended (last year, 75 of the 107 first reports due had been
received).

23. When examining the failure by member States to respect their reporting obligations, the Committee adopts
“general” comments (contained at the beginning of Part II (section I) of this report). It makes general observations when
none of the reports due have been sent for two or more years; or when a first report has not been sent for two or more
years. It makes a general direct request when, in the current year, a country has not sent the reports due, or the majority of
reports due; or it has not sent a first report due.

24. None of the reports due have been sent for the past two or more years from the following 14 countries:
Afghanistan, Belize, Burundi, Democratic Republic of the Congo, Dominica, Equatorial Guinea, Gambia, Guinea-
Bissau, Haiti, Ireland, Saint Lucia, Sierra Leone, Somalia and Tuvalu.

25. Seven countries have failed to supply a first report for two or more years:

Failure to submit first reports on the application
of ratified Conventions for two or more years

State Conventions Nos
Afghanistan - Since 2012: Conventions Nos 138, 144, 159 and 182
Canada - Since 2014: MLC, 2006
Croatia - Since 2014: MLC, 2006
Equatorial Guinea - Since 1998: Conventions Nos 68 and 92
Kiribati — Since 2014: MLC, 2006
Luxembourg - Since 2014: MLC, 2006
Tuvalu - Since 2014: MLC, 2006

26. The Committee urges the Governments concerned to make every effort to supply the reports requested on
ratified Conventions, and to make a special effort to supply the first reports due. The Committee, like the Conference
Committee, emphasizes the particular importance of first reports, which provide the basis on which the Committee makes
its initial assessment of the application of the specific Conventions concerned. The Committee is aware that, where no
reports have been sent for some time, it is likely that administrative or other problems are at the origin of the difficulties
encountered by governments in fulfilling their constitutional obligations. In such cases, it is important for governments
to request assistance from the Office and for such assistance to be provided rapidly. ®

27. In a general observation, which is also contained at the beginning of Part Il (section 1) of this report, the
Committee examines the compliance by member States with their obligation under article 23(2) of the Constitution to
communicate to the representative employers’ and workers’ organizations copies of the reports on ratified Conventions.
The Committee notes that almost all governments have fulfilled their obligation in this respect. In its general observation,
it addresses cases where none of the reports supplied by a country indicate the employers’ and workers’ organizations to
which copies of the reports were communicated, as well as cases where a majority of the reports received do not provide
such information. The Committee recalls that, in accordance with the tripartite nature of the ILO, compliance with this
constitutional obligation is intended to enable representative organizations of employers and workers to participate fully in
supervision of the application of international labour standards. ° If a government fails to comply with this obligation,
these organizations are denied their opportunity to comment and an essential element of tripartism is lost. The Committee
calls on all member States to discharge their obligation under article 23(2) of the Constitution. The Committee also
requests governments to provide copies of reports to representative employers’ and workers’ organizations so that they
have enough time to send any comments that they may wish to make.

" Appendix | to this report provides an indication by country of whether the reports requested (under articles 22 and 35 of the
Constitution) have been registered or not by the end of the meeting of the Committee. Appendix Il shows, for the reports requested
under article 22 of the Constitution, for each year since 1932, the number and percentage of reports received by the prescribed date, by
the date of the meeting of the Committee of Experts and by the date of the session of the International Labour Conference.

8 In certain exceptional cases, the absence of reports is a result of more general difficulties related to the national situation, which
prevents the provision of any technical assistance by the Office.

® See para. 58 of the General Report.
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Replies to the comments of the Committee

28. Governments are requested to reply in their reports to the observations and direct requests made by the
Committee, and the majority of governments have provided the replies requested. In some cases, the reports received did
not contain replies to the Committee’s requests or were not accompanied by copies of the relevant legislation or other
documentation necessary for their full examination. In such cases, the Office, as requested by the Committee, has written
to the governments concerned asking them to supply the requested information or material, where this material was not
otherwise available.

29. This year, no information has been received as regards all or most of the observations and direct requests of the
Committee to which a reply was requested for the following countries: Afghanistan, Angola, Bahamas, Belize,
Burundi, Central African Republic, Comoros, Congo, Croatia, Democratic Republic of the Congo, Djibouti,
Dominica, Equatorial Guinea, Eritrea, Gambia, Guinea-Bissau, Guyana, Haiti, Ireland, Kazakhstan, Kiribati,
Kyrgyzstan, Lao People’s Democratic Republic, Lebanon, Malta, Montenegro, Nepal, Papua New Guinea, Saint
Lucia, San Marino, Sierra Leone, Solomon Islands, Suriname, Timor-Leste, Trinidad and Tobago, United
Kingdom (Anguilla, Guernsey, Jersey and Montserrat) and Yemen.

30. The Committee notes with concern that the number of comments to which replies have not been received
remains significantly high. The Committee underlines that the value attached by ILO constituents to the dialogue with the
supervisory bodies on the application of ratified Conventions is considerably diminished by the failure of governments to
fulfil their obligations in this respect. The Committee urges the countries concerned to provide all the information
requested and recalls that they may avail themselves of the technical assistance of the Office, where necessary.

Follow-up to cases of serious failure by member States
to fulfil reporting obligations mentioned in the report
of the Committee on the Application of Standards

31. As the functioning of the supervisory system is based primarily on the information provided by governments in
their reports, both the Committee and the Conference Committee considered that failure by member States to fulfil their
obligations in this respect has to be given the same level of attention as non-compliance relating to the application of
ratified Conventions. The two Committees have therefore decided to strengthen, with the assistance of the Office, the
follow-up given to these cases of failure.

32. The Committee was informed that, pursuant to the discussions of the Conference Committee in June 2015, the
Office had sent specific letters to the member States mentioned in the relevant paragraphs of the report of the Conference
Committee concerning these cases of failure. *° The Committee welcomes the fact that, since the end of the session of the
Conference, 13 of the member States concerned have fulfilled at least part of their reporting obligations. **

33. The Committee hopes that the Office will maintain the sustained technical assistance that it has been providing
to member States in this respect. Finally, the Committee welcomes the fruitful collaboration that it maintains with the
Conference Committee on this matter of mutual interest, which is essential to the proper discharge of their respective
tasks.

B. Examination by the Committee of Experts
of reports on ratified Conventions

34. In examining the reports received on ratified Conventions and Conventions declared applicable to non-
metropolitan territories, in accordance with its practice, the Committee assigned to each of its members the initial
responsibility for a group of Conventions. The members submit their preliminary conclusions on the instruments for
which they are responsible to the Committee in plenary sitting for discussion and approval. Decisions on comments are
adopted by consensus.

35. The Committee wishes to inform member States that, in view of its heavy workload, there are a number of
reports that it was unable to examine at its current session. It will be examining these reports at its next session.

Observations and direct requests

36. First of all, the Committee considers that it is worthy of note that in 337 cases it has found, following
examination of the corresponding reports that no comment was called for regarding the manner in which a ratified
Convention had been implemented. In other cases, however, the Committee has found it necessary to draw the attention of
the governments concerned to the need to take further action to give effect to certain provisions of Conventions or to
supply additional information on given points. As in previous years, its comments have been drawn up in the form of
either “observations”, which are reproduced in the report of the Committee, or “direct requests”, which are not published

10 See report of the Conference Committee, 2015, paras 124, 125 and 127.

1 Barbados, France (French Southern and Antarctic Territories), Ghana, Grenada, Guinea, Liberia, Mauritania, Nigeria,
Saint Kitts and Nevis, Samoa, San Marino, Saint Vincent and the Grenadines and Tajikistan.
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in the Committee’s report, but are communicated directly to the governments concerned and are available online. *?
Observations are generally used in more serious or long-standing cases of failure to fulfil obligations. They point to
important discrepancies between the obligations under a Convention and the related law and/or practice of member States.
They may address the absence of measures to give effect to a Convention or to take appropriate action following the
Committee’s requests. They may also highlight progress, as appropriate. Direct requests allow the Committee to be
engaged in a continuing dialogue with governments often when the questions raised are primarily of a technical nature.
They can also be used for the clarification of certain points when the information available does not enable a full
appreciation of the extent to which the obligations are fulfilled. Direct requests are also used to examine the first reports
supplied by governments on the application of Conventions.

37. The Committee’s observations appear in Part 1l of this report, together with, for each subject, a list of direct
requests. An index of all observations and direct requests, classified by country, is provided in Appendix VII to the report.

Follow-up to the conclusions of the Committee
on the Application of Standards

38. The Committee examines the follow-up to the conclusions of the Committee on the Application of Standards.
The corresponding information forms an integral part of the Committee’s dialogue with the governments concerned. This
year, the Committee has examined the follow-up to the conclusions adopted by the Committee on the Application of
Standards during the last session of the International Labour Conference (104th Session, June 2015) in the following cases.

List of cases in which the Committee has examined the follow-up
to the conclusions of the Committee on the Application of Standards
(International Labour Conference, 104th Session, June 2015)

State Conventions Nos

Algeria 87

Bangladesh 87

Belarus 87

Plurinational State of Bolivia 138

Cambodia 182

Cameroon 182

El Salvador 87

Eritrea 29

Guatemala 87

Honduras 81

India 81

Italy 122

Kazakhstan 87

Republic of Korea 111

Mauritania 29

Mauritius 98

Mexico 87

Qatar 29

Spain 122

Swaziland 87

Turkey 155

Bolivarian Republic of Venezuela 87

12 Observations and direct requests are accessible through the NORMLEX database, on the ILO website (www.ilo.org/normes).
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Follow-up of representations under article 24 of the Constitution and
complaints under article 26 of the Constitution

39. In accordance with the established practice, the Committee also examines the measures taken by governments
pursuant to the recommendations of tripartite committees (set up to examine representations under article 24 of the
Constitution) and commissions of inquiry (set up to examine complaints under article 26 of the Constitution). The
corresponding information forms an integral part of the Committee’s dialogue with the governments concerned. The
Committee considers it useful to indicate more clearly the cases in which it follows up on the effect given to the
recommendations made under these constitutional supervisory procedures, as indicated in the following tables.

List of cases in which the Committee has examined the measures
taken by governments to give effect to the recommendations of
commissions of inquiry (complaints under article 26)
State Conventions Nos
Belarus 87
Myanmar 29
Zimbabwe 87 and 98
List of cases in which the Committee has examined the measures
taken by governments to give effect to the recommendations
of tripartite committees (representations under article 24)
State Conventions Nos
Chile 35and 37
Dominican Republic 19
Japan 159 and 181
Mexico 155
Republic of Moldova 81
Netherlands 81,129 and 155
Portugal 137
Qatar 29 and 111
Spain 158

Special notes

40. As in the past, the Committee has indicated by special notes (traditionally known as “footnotes™) at the end of
its comments the cases in which, because of the nature of the problems encountered in the application of the Conventions
concerned, it has seemed appropriate to ask the government to supply a report earlier than would otherwise have been the
case and, in some instances, to supply full particulars to the Conference at its next session in June 2016.

41. In order to identify cases for which it inserts special notes, the Committee uses the basic criteria described
below, while taking into account the following general considerations. First, the criteria are indicative. In exercising its
discretion in the application of the criteria, the Committee may also have regard to the specific circumstances of the
country and the length of the reporting cycle. Second, the criteria are applicable to cases in which an earlier report is
requested, often referred to as a “single footnote”, as well as to cases in which the government is requested to provide
detailed information to the Conference, often referred to as a “double footnote”. The difference between these two
categories is one of degree. Third, a serious case otherwise justifying a special note to provide full particulars to the
Conference (double footnote) might only be given a special note to provide an early report (single footnote) when there
has been a recent discussion of the case in the Conference Committee. Finally, the Committee wishes to point out that it
exercises restraint in its recourse to “double footnotes” in deference to the Conference Committee’s decisions as to the
cases it wishes to discuss.

15

General Report

CICICIORCRC)



GENERAL REPORT

42. The criteria to which the Committee has regard are the following:

the seriousness of the problem; in this respect, the Committee emphasizes that an important consideration is the
necessity to view the problem in the context of a particular Convention and to take into account matters involving
fundamental rights, workers® health, safety and well-being, as well as any adverse impact, including at the
international level, on workers and other categories of protected persons;

the persistence of the problem;

the urgency of the situation; the evaluation of such urgency is necessarily case-specific, according to standard human
rights criteria, such as life-threatening situations or problems where irreversible harm is foreseeable; and

the quality and scope of the government’s response in its reports or the absence of response to the issues raised by
the Committee, including cases of clear and repeated refusal on the part of a State to comply with its obligations.

43. In addition, the Committee wishes to emphasize that its decision not to double footnote a case which it has

previously drawn to the attention of the Conference Committee in no way implies that it has considered progress to have
been made therein.

44, At its 76th Session (November-December 2005), the Committee decided that the identification of cases in

respect of which a government is requested to provide detailed information to the Conference would be a two-stage

proce
insert
final,

ss: first, the expert initially responsible for a particular group of Conventions recommends to the Committee the
ion of special notes; second, in light of all the recommendations made, the Committee will, after discussion, take a
collegial decision once it has reviewed the application of all the Conventions.

45. This year, the Committee has requested governments to supply full particulars to the Conference at its next

session in 2016 in the following cases:

List of the cases in which the Committee has requested governments to supply
full particulars to the Conference at its next session in May—June 2016

State Conventions Nos

Belarus 29

Madagascar 182

Nigeria 138

Philippines 87

Turkmenistan 105

46. The Committee has requested governments to furnish detailed reports outside of the reporting cycle in the

following cases:

16

List of the cases in which the Committee has requested
detailed reports outside of the reporting cycle
State Conventions Nos
Dominican Republic 11
Mauritania 3 and 81
San Marino 87, 98 and 154

47. In addition, the Committee has requested simplified reports outside of the reporting cycle in the following
cases:

List of the cases in which the Committee has requested
simplified reports outside of the reporting cycle

State Conventions Nos
Albania 176 and 181
Antigua and Barbuda 144
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List of the cases in which the Committee has requested
simplified reports outside of the reporting cycle

State Conventions Nos

Argentina 96 and 154

Australia 88

Azerbaijan 23,92, 133, 134 and 147

Bahamas MLC, 2006

Bangladesh 81

Belarus 105 -

Belgium MLC, 2006 =3
Plurinational State of Bolivia 136 and 162 %

Brazil 22,133, 146, 163, 164, 166 and 178 §

Bulgaria MLC, 2006

Canada 160
Chile 35and 37

Colombia 12,17, 18, 136 and 162
Cyprus 160 and MLC, 2006

Dominican Republic 19

Egypt 159 @
El Salvador 81 and 144

France MLC, 2006
Germany 88, 159 and MLC, 2006

Ghana 119 and 182

Greece 160
Guatemala 87,159 and 169

Haiti 12,17,24,25 and 42
India 81

Indonesia 87 and 98

Iraq 8,22,23,92, 146 and 147

Japan 115, 159 and 181

Jordan 119

Kazakhstan 87

Lebanon 142

Madagascar 88 and 159

Mauritius 98

Mexico 22,55, 87,134, 155, 159, 163, 164 and 166

Montenegro 140

Morocco MLC, 2006

Netherlands 159 and MLC, 2006

Nigeria 87
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List of the cases in which the Committee has requested
simplified reports outside of the reporting cycle
State Conventions Nos
Peru 159
Portugal 137 and 162
Russian Federation MLC, 2006
Sao Tome and Principe 144 and 159
Slovakia 140
Spain 88, 122, 159, 181 and MLC, 2006
Sri Lanka 98
Sweden MLC, 2006
Turkey 98, 155 and 159
Uganda 162
Ukraine 176
United Kingdom 87 and MLC, 2006
United Kingdom - Isle of Man MLC, 2006
Uzbekistan 98
Bolivarian Republic of Venezuela 87 and 88
Zambia 98, 136 and 176
Zimbabwe 87 and 98

Cases of progress
48. Following its examination of the reports supplied by governments, and in accordance with its standard practice,

the Committee refers in its comments to cases in which it expresses its satisfaction or interest at the progress achieved in
the application of the respective Conventions.

49. At its 80th and 82nd Sessions (2009 and 2011), the Committee made the following clarifications on the general

approach developed over the years for the identification of cases of progress:

(1) The expression by the Committee of interest or satisfaction does not mean that it considers that the country in
question is in general conformity with the Convention, and in the same comment the Committee may express its
satisfaction or interest at a specific issue while also expressing regret concerning other important matters
which, in its view, have not been addressed in a satisfactory manner.

(2) The Committee wishes to emphasize that an indication of progress is limited to a specific issue related to the
application of the Convention and the nature of the measures adopted by the government concerned.

(3) The Committee exercises its discretion in noting progress, taking into account the particular nature of the
Convention and the specific circumstances of the country.

(4) The expression of progress can refer to different kinds of measures relating to national legislation, policy or practice.

(5) If the satisfaction relates to the adoption of legislation, the Committee may also consider appropriate follow-up
measures for its practical application.

(6) In identifying cases of progress, the Committee takes into account both the information provided by governments in

their reports and the comments of employers” and workers’ organizations.
50. Since first identifying cases of satisfaction in its report in 1964, ** the Committee has continued to follow the

same general criteria. The Committee expresses satisfaction in cases in which, following comments it has made on a
specific issue, governments have taken measures through either the adoption of new legislation, an amendment to
the existing legislation or a significant change in the national policy or practice, thus achieving fuller compliance

1% See para. 16 of the report of the Committee of Experts submitted to the 48th Session (1964) of the International Labour

Conference.
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with their obligations under the respective Conventions. In expressing its satisfaction, the Committee indicates to
governments and the social partners that it considers the specific matter resolved. The reason for identifying cases of
satisfaction is twofold:

—  to place on record the Committee’s appreciation of the positive action taken by governments in response to its
comments; and

—  to provide an example to other governments and social partners which have to address similar issues.

51. Details concerning these cases of progress are found in Part Il of this report and cover 19 instances in which
measures of this kind have been taken in 18 countries. The full list is as follows:

List of the cases in which the Committee has been able
to express its satisfaction at certain measures taken
by the governments of the following countries

State Conventions Nos

Barbados 135

Brazil 155

Cuba 81

Ecuador 87

Fiji 87

Kenya 138

Kuwait 138

Madagascar 127

Mexico 182

Mozambique 87 and 98

Namibia 182

Netherlands — Aruba 138

Panama 107

Peru 87

Philippines 111

Samoa 98

Serbia 98

Swaziland 87

52. Thus the total number of cases in which the Committee has been led to express its satisfaction at the progress
achieved following its comments has risen to 2,999 since the Committee began listing them in its report.

53. Within cases of progress, the distinction between cases of satisfaction and cases of interest was formalized in
1979. * In general, cases of interest cover measures that are sufficiently advanced to justify the expectation that
further progress would be achieved in the future and regarding which the Committee would want to continue its
dialogue with the government and the social partners. The Committee’s practice has developed to such an extent that
cases in which it expresses interest may encompass a variety of measures. The paramount consideration is that the
measures contribute to the overall achievement of the objectives of a particular Convention. This may include:

—  draft legislation that is before parliament, or other proposed legislative changes forwarded or available to the
Committee;

—  consultations within the government and with the social partners;
—  new policies;

14 See para. 122 of the report of the Committee of Experts submitted to the 65th Session (1979) of the International Labour
Conference.
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—  the development and implementation of activities within the framework of a technical cooperation project or

following technical assistance or advice from the Office;

—  judicial decisions, according to the level of the court, the subject matter and the force of such decisions in a
particular legal system, would normally be considered as cases of interest unless there is a compelling reason to note

a particular judicial decision as a case of satisfaction; or

—  the Committee may also note as cases of interest the progress made by a state, province or territory in the framework

of a federal system.

54. Details concerning the cases in question are found either in Part 1l of this report or in the requests addressed
directly to the governments concerned, and include 158 instances in which measures of this kind have been adopted in

85 countries. The full list is as follows:

List of the cases in which the Committee has been able
to note with interest certain measures taken by
the governments of the following countries

State Conventions Nos
Argentina 88 and 169

Armenia 29, 105, 138 and 150
Azerbaijan 29

Bangladesh 81 and 87

Belarus 29 and 87

Belgium 62 and 155

Bosnia and Herzegovina 29 and 159

Brazil 29, 117, 155, 159, 160 and 169
Brunei-Darussalam 182

Burkina Faso 144

Cabo Verde 138 and 182

Chile 122

Colombia 2,81, 88, 159, 160, 161, 162 and 169
Costa Rica 159, 160 and 169
Cuba 81

Cyprus 155

Denmark 100 and 122
Dominican Republic 19

Ecuador 81and 98

Egypt 150

El Salvador 159

Fiji 87 and 100

France MLC, 2006

Gabon 29

Georgia 138

Germany 88 and 98

Ghana 105 and 182

Greece 81
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List of the cases in which the Committee has been able
to note with interest certain measures taken by

the governments of the following countries

State Conventions Nos
Grenada 87 and 182
Guatemala 127

Guinea 118, 121, 132, 144 and 149
Haiti 29 and 182
Honduras 138 and 169
Iceland 108 and 144

India 29, 107, 136 and 144
Iraq 29, 81, 138 and 182
Ireland 98

Jordan 144 and 159

Kenya 138

Kuwait 29 and 182

Lao People’s Democratic Republic 138

Lesotho 138 and 182
Lithuania 29 and 159
Madagascar 81, 144 and 182
Malawi 105

Malaysia 19

Mali 150

Mauritania 23

Mauritius 19

Mexico 87, 150, 159 and 182
Mongolia 98

Montenegro 182

Morocco 138

Mozambique 81

Namibia 182

Nepal 169

Netherlands 159

Netherlands — Aruba 138

Nicaragua 144

Niger 81

Nigeria 111

Pakistan 144

Panama 87,98 and 107
Paraguay 159
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List of the cases in which the Committee has been able
to note with interest certain measures taken by
the governments of the following countries
State Conventions Nos
Peru 87 and 98
Philippines 122,159 and 189
Poland 87 and 98
Rwanda 29
Saint Kitts and Nevis 87 and 98
Samoa 87 and 111
Singapore 187
South Africa 87,100 and 111
Sri Lanka 87 and 98
Sudan 98
Sweden 87 and 98
The former Yugoslav Republic of Macedonia 88, 100, 158 and 159
Timor-Leste 87
Trinidad and Tobago 144
Turkey 87,98 and 151
Turkmenistan 100
Uganda 87
Ukraine 159
Uruguay 87,98 and 135
Uzbekistan 182
Viet Nam 100, 111 and 155
Zimbabwe 98

Practical application

55. As part of its assessment of the application of Conventions in practice, the Committee notes the information
contained in governments’ reports, such as information relating to judicial decisions, statistics and labour inspection. The
supply of this information is requested in almost all report forms, as well as under the specific terms of some Conventions.

56. The Committee notes that 532 reports received this year contain information on the practical application of
Conventions. Of these, 58 reports contain information on national jurisprudence. The Committee also notes that 474 of the
reports contain information on statistics and labour inspection.

57. The Committee wishes to emphasize to governments the importance of submitting such information which is
indispensable to complete the examination of national legislation and to help the Committee to identify the issues arising
from real problems of application in practice. The Committee also wishes to encourage employers’ and workers’
organizations to submit clear and up-to-date information on the application of Conventions in practice.

Observations made by employers’
and workers’ organizations

58. At each session, the Committee recalls that the contribution by employers’ and workers’ organizations is
essential for the Committee’s evaluation of the application of Conventions in national law and in practice. Member States
have an obligation under article 23(2) of the Constitution to communicate to the representative employers’ and workers’
organizations copies of the reports supplied under articles 19 and 22 of the Constitution. Compliance with this
constitutional obligation is intended to enable organizations of employers and workers to participate fully in the
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supervision of the application of international labour standards. In some cases, governments transmit the observations
made by employers’ and workers’ organizations with their reports, sometimes adding their own comments. However, in
the majority of cases, observations from employers’ and workers’ organizations are sent directly to the Office which, in
accordance with the established practice, transmits them to the governments concerned for comment, so as to ensure
respect for due process. For reasons of transparency, all the observations received from employers’ and workers’
organizations on the application of ratified Conventions since the last session of the Committee are listed in Appendix I11
to its report. Where the Committee finds that the observations are not within the scope of the Convention or do not contain
information that would add value to its examination of the application of the Convention, it will not refer to them in its
comments. Otherwise, the observations received from employers’ and workers’ organizations may be considered in an
observation or in a direct request, as appropriate.

59. The Committee recalls that, in a reporting year, when observations from employers’ and workers’
organizations are not provided with the government’s report, they should be received by the Office by 1 September at the
latest, so as to allow the government concerned to have a reasonable time to respond, thereby enabling the Committee to
examine the issues raised at its session the same year. When observations are received after 1 September, they would not
be examined in substance in the absence of a reply from the government, except in exceptional cases. Over the years, the
Committee has identified exceptional cases as those where the allegations are sufficiently substantiated and there is an
urgent need to address the situation, whether because they refer to matters of life and death or to fundamental human
rights or because any delay may cause irreparable harm. In addition, observations referring to legislative proposals or draft
laws may also be examined by the Committee in the absence of a reply from the government, where this may be of
assistance for the country at the drafting stage.

60. Furthermore, the Committee recalls that, in a non-reporting year, when employers’ and workers’
organizations send observations which simply repeat comments made in previous years, or refer to matters already raised
by the Committee, they will be examined in the year when the government’s report is due, in accordance with the regular
reporting cycle. In this case, a report will not be requested from the government outside of that cycle. However, where the
observations meet the criteria of exceptional cases, as defined in the previous paragraph, the Committee will examine
them in the year in which they are received, even in the absence of a reply from the government concerned. The
government will then be requested to send a report the next year, which may be outside of the regular reporting cycle.

61. The Committee emphasizes that the procedure set out above aims at giving effect to decisions taken by the
Governing Body which have both extended the reporting cycle and provided for safeguards in that context to ensure that
effective supervision of the application of ratified Conventions is maintained. One of these safeguards consists in giving
due recognition to the possibility afforded to employers’ and workers’ organizations to draw the attention of the
Committee to matters of particular concern arising from the application of ratified Conventions, even in a year when no
report is due.

62. Since its last session, the Committee has received 1019 observations (compared to 1,143 last year), 305 of
which (compared to 309 last year) were communicated by employers’ organizations and 714 (compared to 834 last year)
by workers’ organizations. The great majority of the observations received (818) related to the application of ratified
Conventions; *° 433 of these observations concerned the application of fundamental Conventions, 97 related to
governance Conventions and 288 concerned the application of other Conventions. Moreover, 201 observations related to
the General Survey on the instruments concerning migrant workers.

63. The Committee notes that, of the observations received this year on the application of ratified Conventions,
626 were transmitted directly to the Office. In 192 cases, the governments transmitted the comments made by employers’
and workers’ organizations with their reports. The Committee notes that in general the employers’ and workers’
organizations concerned endeavoured to gather and present information on the application of ratified Conventions in
specific countries, both in law and in practice. The Committee recalls that observations of a general nature relating to
certain Conventions are more appropriately addressed within the framework of the Committee’s consideration of General
Surveys or within other forums of the ILO.

Cases in which the need for technical
assistance has been highlighted

64. The combination of the work of the supervisory bodies and the practical guidance given to member States
through technical cooperation and assistance has always been one of the key dimensions of the ILO supervisory system. In
this regard, the Committee welcomed the information received from the Office that, in 2015, targeted technical assistance
continued in order to support countries with the ratification and implementation of international labour standards and to
reinforce the capacity of ministries of labour to fulfil their constitutional obligations (including the preparation of reports
on the application of Conventions). Detailed information on technical assistance is contained in Report 111 (Part 2). *’

15 See Appendix I11 to this report.

18 An indication of the observations made by employers’ and workers’ organizations on the application of Conventions received
during the current year is available through the NORMLEX database, on the ILO website (www.ilo.org/normes).

7 See Report 111 (Part 2), International Labour Conference, 105th Session, Geneva, 2016.
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65. The Committee reiterates its hope that a comprehensive technical assistance programme will be
developed in the near future, and that it will be adequately resourced to help all constituents improve the
application of international labour standards in both law and practice.

66. In addition to cases of serious failure by member States to fulfil certain specific obligations related to reporting,
the cases for which, in the Committee’s view, technical assistance would be particularly useful in helping member States
to address gaps in law and in practice in the implementation of ratified Conventions are highlighted in the following table
and details can be found in Part Il of this report.

List of the cases in which technical assistance

would be particularly useful in helping member States
State Conventions Nos
Armenia 150
Bahamas 100
Bangladesh 81, 100 and 111
Belarus 87
Benin 13 and 160
Plurinational State of Bolivia 138
Burkina Faso 161
Cambodia 13, 100 and 182
Cameroon 162 and 182
Chad 81
Colombia 162
Djibouti 94
Dominican Republic 111
Ecuador 81,98, 100, 115, 119, 139, 148, 152 and 162
Egypt 63
El Salvador 87
Eritrea 29
Fiji 108
Ghana 81, 87 and 94
Guatemala 87,138,161 and 182
Guinea 81,133 and 134
Honduras 81,127 and 144
India 81
Indonesia 87 and 98
Jamaica 138
Kazakhstan 81and 87
Kenya 138
Lesotho 81
Libya 87
Madagascar 81
Malawi 81
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List of the cases in which technical assistance

would be particularly useful in helping member States
State Conventions Nos
Malaysia 98
Mauritania 29 and 87
Mauritius 98
Mexico 87
Mongolia 138 and 182
Montenegro 98 .
Mozambique 87,98, 138 and 182 §-
Niger 81 g
Nigeria 87 and 138 &
Panama 100
Paraguay 87,98 and 100
Romania 98
Saint Vincent and the Grenadines 100
San Marino 87,98 and 154
Sao Tome and Principe 87,98 and 154
Serbia 87 @
Seychelles 87 and 98
Sierra Leone 17
Slovenia 98
Sudan 98
Swaziland 98
United Republic of Tanzania 87 and 98
Tunisia 87
Turkey 98
Uganda 162
Ukraine 155
Uruguay 98
Uzbekistan 98 and 105
Bolivarian Republic of Venezuela 87
Yemen 94
Zimbabwe 98

C. Reports under article 19 of the Constitution

67. The Committee recalls that the Governing Body decided that, in principle, the subjects of General Surveys
should be aligned with those of the annual recurrent discussions in the Conference under the follow-up to the ILO
Declaration on Social Justice for a Fair Globalization, 2008. This year, governments were requested to supply reports
under article 19 of the Constitution as a basis for the General Survey on the following instruments: the Migration for
Employment Convention (Revised), 1949 (No. 97), the Migration for Employment Recommendation (Revised), 1949
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(No. 86), the Migrant Workers (Sug)plementary Provisions) Convention, 1975 (No. 143), and the Migrant Workers
Recommendation, 1975 (No. 151). *® In accordance with the practice followed in previous years, the survey has been
prepared on the basis of a preliminary examination by a working party comprising six members of the Committee.

68. The Committee notes with regret that, for the past five years, none of the reports on unratified Conventions and
Recommendations requested under article 19 of the Constitution have been received from the following 30 countries:
Armenia, Burundi, Comoros, Congo, Democratic Republic of the Congo, Equatorial Guinea, Ghana, Grenada,
Guinea, Guinea-Bissau, Guyana, Haiti, Kiribati, Liberia, Libya, Malawi, Marshall Islands, Nigeria, Rwanda, Saint
Kitts and Nevis, Saint Lucia, San Marino, Saoc Tome and Principe, Sierra Leone, Solomon Islands, Somalia,
Tuvalu, Vanuatu, Yemen and Zambia.

69. The Committee once again urges governments to provide the reports requested so that its General Surveys
can be as comprehensive as possible.

D. Submission of instruments adopted by
the Conference to the competent authorities
(article 19, paragraphs 5, 6 and 7, of the Constitution)

70. Inaccordance with its terms of reference, the Committee this year examined the following information supplied
by the governments of member States pursuant to article 19 of the Constitution:

(a) additional information on measures taken to submit to the competent authorities the instruments adopted by the
Conference from 1967 (51st Session) to June 2014 (103rd Session) (Conventions Nos 128-189, Recommendations
Nos 132-203 and Protocols);

(b) replies to the observations and direct requests made by the Committee at its 85th Session (November—December
2014).

71. Appendix IV of the report contains a summary of the last information received indicating the competent
authorities to which the Protocol of 2014 to the Forced Labour Convention, 1930, and the Forced Labour (Supplementary
Measures) Recommendation, 2014 (No. 203), adopted by the Conference at its 103rd Session were submitted and the date
of submission. In addition, Appendix IV summarizes the information supplied by governments with respect to earlier
adopted instruments submitted to the competent authority in 2015.

72. Additional statistical information is found in Appendices V and VI of the report. Appendix V, compiled from
information sent by governments, shows where each member State stands in terms of its constitutional obligation of
submission. Appendix VI shows the overall submission status of instruments adopted since the 51st Session (June 1967)
of the Conference.

103rd Session

73. At its 103rd Session in June 2014, the Conference adopted the Protocol of 2014 to the Forced Labour
Convention, 1930, and Recommendation No. 203. The 12-month period for submission to the competent authorities of
these instruments ended on 11 June 2015, and the 18-month period on 11 December 2015. In all, 45 governments have
submitted the Protocol of 2014 to the Forced Labour Convention, 1930, and 43 have submitted Recommendation No. 203.
At this session, the Committee examined information on the steps taken regarding the Protocol of 2014 to the Forced
Labour Convention, 1930, and Recommendation No. 203 by the following 61 Governments: Albania, Algeria, Australia,
Austria, Belgium, Benin, Brazil, Bulgaria, Cameroon, Colombia, Costa Rica, Cuba, Czech Republic, Ecuador,
Estonia, Finland, France, Greece, Guatemala, Honduras, Iceland, Indonesia, Iraq, Israel, Italy, Jamaica, Japan,
Kazakhstan, Republic of Korea, Lao People’s Democratic Republic, Latvia, Lebanon, Lithuania, Luxembourg,
Mauritania, Montenegro, Morocco, Myanmar, Nicaragua, Niger, Norway, Panama, Papua New Guinea,
Philippines, Poland, Portugal, Romania, Serbia, Slovakia, Slovenia, South Africa, Sri Lanka, Sweden, Switzerland,
Turkey, Ukraine, United States, Uzbekistan, Bolivarian Republic of Venezuela, Viet Nam and Zimbabwe. The
Committee notes with interest that, following the ratifications of Niger and Norway, the Protocol of 2014 to the Forced
Labour Convention, 1930, will enter into force on 9 November 2016.

104th Session

74. The Committee notes that the following 12 Governments have already provided information on the submission
to the competent authorities of the Transition from the Informal to the Formal Economy Recommendation, 2015
(No. 204), adopted by the Conference on 12 June 2015: Benin, Guatemala, Israel, Latvia, Luxembourg, Republic of
Moldova, Morocco, Nigeria, Panama, Philippines, Ukraine and Viet Nam. The Committee encourages all other
governments to continue their efforts to submit Recommendation No. 204 to parliaments and to report on the action
taken with regard to this instrument.

18 See Report 111 (Part 1B), International Labour Conference, 105th Session, Geneva, 2016.
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Cases of progress

75. The Committee notes with interest the information sent by the governments of the following countries: Brazil,
Nepal, Sao Tome and Principe and Tajikistan. It welcomes the efforts made by these Governments to recognize the
significant delay in submission and to take important steps toward fulfilling their obligation to submit to their parliaments
the instruments adopted by the Conference over a number of years.

Special problems

76. To facilitate the work of the Committee on the Application of Standards, this report only mentions those
governments that have not submitted to the competent authorities the instruments adopted by the Conference for at least
seven sessions. This time frame begins on the 94th (February 2006, Maritime) Session and concludes on the
103rd Session (2014) because the Conference did not adopt any Conventions or Recommendations during the 97th
(2008), 98th (2009) or 102nd (2013) Sessions. Thus, this time frame was deemed long enough to warrant inviting the
governments concerned to a special sitting of the Conference Committee so that they could account for the delays in
submission.

77. The Committee notes that at the closure of its 86th Session, on 5 December 2015, the following 32 countries
were in this situation: Angola, Azerbaijan, Bahrain, Comoros, Cote d’lvoire, Democratic Republic of the Congo,
Djibouti, Dominica, El Salvador, Equatorial Guinea, Guinea, Haiti, Irag, Jamaica, Kazakhstan, Kuwait,
Kyrgyzstan, Libya, Mali, Mauritania, Mozambique, Pakistan, Papua New Guinea, Rwanda, Saint Lucia, Sierra
Leone, Solomon Islands, Somalia, Sudan, Suriname, Uganda and Vanuatu.

78. The Committee is aware of the exceptional circumstances that have affected some of these countries for years,
as a result of which some of them have been deprived of the institutions needed to fulfil the obligation to submit
instruments. At the 104th Session of the Conference (June 2015), some Government delegations supplied information
explaining why their countries had been unable to meet the constitutional obligation to submit Conventions,
Recommendations and Protocols to national parliaments. As the Committee of Experts had done previously, the
Conference Committee expressed great concern at the failure to respect this obligation. It pointed out that compliance with
this constitutional obligation, which means submitting the instruments adopted by the Conference to national parliaments,
is of the utmost importance in ensuring the effectiveness of the Organization’s standards-related activities.

79. The abovementioned countries have been identified in observations published in this report, and the
Conventions, Recommendations and Protocols that have not been submitted are indicated in the relevant appendices. The
Committee considers it worthwhile to alert the governments concerned so as to enable them immediately and as a matter
of urgency to take appropriate steps to bring themselves up to date. This notice also allows the governments to benefit
from the measures the Office is prepared to take, upon their request, to assist them in the steps required for the rapid
submission to parliament of the pending instruments.

Comments of the Committee and
replies from governments

80. Asin its previous reports, the Committee makes individual observations in section 111 of Part Il of this report on
the points that should be brought to the special attention of governments. In general, observations are made in cases where
there has been no information for five or more sessions of the Conference. Furthermore, requests for additional
information on other points have been addressed directly to a number of countries (see the list of direct requests at the end
of section I11).

81. As the Committee has already pointed out, it is important that governments send the information and
documents required by the questionnaire set forth at the end of the Memorandum adopted by the Governing Body in
March 2005. The Committee must receive for examination a summary or a copy of the documents submitting the
instruments to the parliamentary bodies and be informed of the proposals made as to the action to be taken on them. The
obligation of submission is discharged only once the instruments adopted by the Conference have been submitted to
parliament and the Government has provided information as to the action taken on them. The Office has to be informed of
this action, as well as of the submission of instruments to parliament. The Committee hopes to be able to note progress in
this matter in its next report. It again reminds governments that they may seek technical assistance from the ILO.

Transition from the Informal to the Formal Economy Recommendation,
2015 (No. 204), adopted by the Conference at its 104th Session (June 2015)

82. The Committee notes that the adoption of the Transition from the Informal to the Formal Economy
Recommendation, 2015 (No. 204), results from a strong tripartite consensus in the International Labour Conference at its
104th Session (June 2015). At the same session, the Conference also adopted the resolution concerning efforts to facilitate
the transition from the informal to the formal economy, which invites governments, employers and workers jointly to give
full effect to Recommendation No. 204.

83. This new Recommendation is the first international labour standard to focus on the informal economy in its
entirety and to point clearly to transition to the formal economy as essential for realizing decent work for all and achieving
inclusive development. The Recommendation, of universal relevance, acknowledges the broad diversity of situations of
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informality, including specific national contexts and priorities for the transition to the formal economy, and provides
practical guidance to address these priorities.

84. The new instrument also recognizes the key role of tripartism and effective coordination across government
bodies and other stakeholders to give effect to its provisions; and the key role of employers’ and workers’ organizations to
extend membership and services to workers and economic units in the informal economy.

85. Recommendation No. 204 reaffirms the relevance of the eight ILO fundamental Conventions and other relevant
international labour standards and United Nations instruments as listed in its Annex. It also recognizes the importance for
those in the informal economy to enjoy freedom of association and the right to collective bargaining; the elimination of all
forms of forced or compulsory labour; the effective abolition of child labour; and the elimination of discrimination in
respect of employment and occupation.

86. Moreover, this new Recommendation recognizes that workers in the informal economy have resources and
strategies for emerging from poverty. They are recognized as active agents for change. The new instrument provides
guidance to Members to pursue a threefold objective, namely to: (a) facilitate the transition of workers and economic units
from the informal to the formal economy, while respecting workers’ fundamental rights and ensuring opportunities for
income security, livelihoods and entrepreneurship; (b) promote the creation, preservation and sustainability of enterprises
and decent jobs in the formal economy and the coherence of macroeconomic, employment, social protection and other
social policies; and (c) prevent the informalization of formal economy jobs.

87. Additionally, the Recommendation invites Members to design coherent and integrated strategies to facilitate the
transition from the informal to the formal economy and sets out 12 guiding principles to frame such strategies. These
principles include the effective promotion and protection of the human rights of all those operating in the informal
economy, the fulfilment of decent work for all through respect for the fundamental principles and rights at work, in law
and practice, as well as the promotion of gender equality and non-discrimination and the need to pay special attention to
those who are the most vulnerable in the informal economy.

88. In designing coherent and integrated strategies, member States should also take into account among others the
preservation and expansion, during the transition to the formal economy, of the entrepreneurial potential, creativity,
dynamism, skills and innovative capacities of workers and economic units in the informal economy; the need for a
balanced approach combining incentives with compliance measures; and the need to prevent and sanction deliberate
avoidance of, or exit from, the formal economy for the purpose of evading taxation and the application of social and
labour laws and regulations.

89. The new instrument also identifies a range of policy areas that need to be addressed according to national
circumstances. In this regard, Recommendation No. 204 indicates that an integrated policy framework should address
areas which include, among others, the establishment of an appropriate legislative and regulatory framework; the
promotion of a conducive business and investment environment; the promotion of entrepreneurship, micro, small and
medium-sized enterprises, and other forms of business models and economic units, such as cooperatives and other social
and solidarity economy units; access to education, lifelong learning and skills development; access to markets; the
establishment of social protection floors, where they do not exist, and the extension of social security coverage; efficient
and effective labour inspections; and income security, including appropriately designed minimum wage policies.

90. The Committee wishes to underline the importance of monitoring and evaluating the progress towards
formalization, in consultation with employers’ and workers’ organizations, as well as the collection, analysis, and
dissemination of relevant data on the informal economy.

91. The Committee also wishes to recall that, in pursuing the objective of quality job creation in the formal
economy, Members should formulate and implement a national employment policy in line with the Employment Policy
Convention, 1964 (No. 122), and make full, decent, productive and freely chosen employment a central goal in their
national development and growth strategy or plan.

92. It should be noted that the Committee has regularly invited member States to provide information on their
efforts to ensure the application of the relevant international labour standards for workers in the informal economy. For
example, member States that have ratified the Employment Policy Convention, 1964 (No. 122), have referred to the
informal economy in their employment plans or policies and adopted specific measures directed at raising productivity
and incomes in the informal economy. In its 2010 General Survey concerning employment instruments, the Committee
recalled that since the early 1970s the ILO has been advocating for the promotion of a better understanding and devotion
of special attention to the informal economy.

93. The Committee notes that, at its 325th Session, the Governing Body adopted a plan of action for the
implementation of Recommendation No. 204. The strategy for Office follow-up to Recommendation No. 204 aims, first
and foremost, to support constituents” action in the development and implementation of integrated and coherent national
strategies, according to national circumstances and priorities, in facilitating the transition to the formal economy. The
strategy is articulated around four interrelated components, namely: (1) a promotional awareness-raising and advocacy
campaign; (2) capacity building of tripartite constituents; (3) knowledge development and dissemination; and
(4) international cooperation and partnerships.
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94. The Committee encourages governments and social partners to supplement their reports and observations on
the application of relevant international labour standards, especially those included in the Annex to the Recommendation
which include the fundamental and governance Conventions and other relevant instruments, with information related to
the measures taken to ensure a successful transition from the informal to the formal economy, in line with
Recommendation No. 204.
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[1l. Collaboration with international
organizations and functions relating
to other international instruments

Cooperation with international organizations
in the field of standards

95. In the context of collaboration with other international organizations on questions concerning the application of
international instruments relating to subjects of common interest, the ILO has entered into special arrangements with the
United Nations, certain specialized agencies and other intergovernmental organizations. ** In particular, these
organizations may send information on the application of certain Conventions that would assist the Committee of Experts
in examining the application of these Conventions.

United Nations treaties concerning human rights

96. The Committee recalls that international labour standards and the provisions of related United Nations human
rights treaties are complementary and mutually reinforcing. It emphasizes that continuing cooperation between the ILO
and the United Nations with regard to the application and supervision of relevant instruments is necessary, particularly in
the context of United Nations reforms aimed at greater coherence and cooperation within the United Nations system and
the human rights-based approach to development.

97. The Committee welcomes the fact that the Office has continued to provide information on the application of
international labour standards to the United Nations treaty and charter-based bodies on a regular basis, in accordance with
the existing arrangements between the ILO and the United Nations. It also continued to follow the work of these bodies
and to take their comments into consideration where appropriate. The Committee considers that coherent international
monitoring is an important basis for action to enhance the enjoyment of, and compliance with civil, political, economic,
social and cultural rights at the national level.

European Code of Social Security
and its Protocol

98. In accordance with the supervisory procedure established under Article 74(4) of the European Code of Social
Security, and the arrangements made between the ILO and the Council of Europe, the Committee of Experts examined
21 reports on the application of the Code and, as appropriate, its Protocol. The Committee’s conclusions on these reports
will be sent to the Council of Europe for examination by its Committee of Experts on Social Security. Once approved, the
Committee’s comments should lead to the adoption of resolutions by the Committee of Ministers of the Council of Europe
on the application of the Code and the Protocol by the countries concerned.

99. With its dual responsibility for the application of the Code and for international labour Conventions relating to
social security, the Committee is seeking to develop a coherent analysis of the application of European and international

° The following organizations are concerned: the United Nations, the Office of the High Commissioner for Human Rights
(OHCHR), the Food and Agriculture Organization of the United Nations (FAO), the United Nations Educational, Scientific and
Cultural Organization (UNESCO), the World Health Organization (WHO), the International Atomic Energy Agency (IAEA)
(concerning the Radiation Protection Convention, 1960 (No. 115)), and the International Maritime Organization (IMO).
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instruments and to coordinate the obligations of the States parties to these instruments. The Committee also draws
attention to the national situations in which recourse to technical assistance from the secretariat of the Council of Europe
and the Office may prove to be an effective means of improving the application of the Code.

* * *

100. Lastly, the Committee would like to express its appreciation for the invaluable assistance again rendered to it
by the officials of the Office, whose competence and devotion to duty make it possible for the Committee to accomplish
its complex task in a limited period of time.

Geneva, 5 December 2015 (Signed) Abdul G. Koroma
Chairperson

Rosemary Owens
Reporter
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Appendix to the General Report

Composition of the Committee of Experts
on the Application of Conventions
and Recommendations

Mr Mario ACKERMAN (Argentina)

Doctor of Law; Professor of Labour Law and Director of Masters and Specialist Postgraduate Labour Law
Studies at the Faculty of Law of the University of Buenos Aires; Director of the Revista de Derecho
Laboral; former Adviser to the Parliament of the Republic of Argentina; former National Director of the
Labour Inspectorate of the Ministry of Labour and Social Security of the Republic of Argentina.

Mr Shinichi AGO (Japan)

Professor of International Law at the College of Law, Ritsumeikan University, Kyoto; former Professor of
International Economic Laws and Dean of the Faculty of Law at Kyushu University; Vice-President of the
Asian Society of International Law; member of the International Law Association, the International Society
for Labour and Social Security Law; Judge, Asian Development Bank Administrative Tribunal.

Ms Lia ATHANASSIOU (Greece)

Professor of Maritime and Commercial Law at the National and Kapodistrian University of Athens (Faculty
of Law); Ph.D. from the University of Paris | — Sorbonne; practising lawyer and arbitrator specializing in
European and commercial law.

Ms Leila AZOURI (Lebanon)

Doctor of Law; Professor of Labour Law at the Faculty of Law at Sagesse University, Beirut; Director of
Research at the Doctoral School of Law of the Lebanese University; former Director of the Faculty of Law
of the Lebanese University; member of the Executive Bureau of the National Commission for Lebanese
Women; Chairperson of the national commission responsible for the preparation of the reports submitted by
the Government of Lebanon to the UN Committee on the Elimination of Discrimination against Women
(CEDAW); legal expert for the Arab Women Organization.
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Mr Lelio BENTES CORREA (Brazil)

Judge at the Labour Superior Court (Tribunal Superior do Trabalho) of Brazil, former Labour Public
Prosecutor of Brazil, LLM of the University of Essex, United Kingdom; Member of the National Council of
Justice of Brazil; Professor (Labour Team and Human Rights Centre) at the Instituto de Ensino Superior de
Brasilia; Professor at the National School for Labour Judges.

Mr James J. BRUDNEY (United States)

Professor of Law, Fordham University School of Law, New York, NY; Co-Chair of the Public Review
Board of the United Automobile Workers Union of America (UAW); former Visiting Fellow, Oxford
University, United Kingdom; former Visiting Faculty, Harvard Law School; former Professor of Law, The
Ohio State University Moritz College of Law; former Chief Counsel and Staff Director of the United States
Senate Subcommittee on Labour; former attorney in private practice; and former law clerk to the United
States Supreme Court.

Mr Halton CHEADLE (South Africa)

Professor of Public Law at the University of Cape Town; former Special Adviser to Minister of Justice;
former Chief Legal Counsel of the Congress of South African Trade Unions; former Special Adviser to the
Labour Minister; former Convener of the Task Team to draft the South African Labour Relations Act.

Ms Graciela DIXON CATON (Panama)

Former President of the Supreme Court of Justice of Panama; former President of the Penal Court of
Cassation and of the Chamber of General Business Matters of the Supreme Court of Panama; former
President of the International Association of Women Judges; former President of the Latin American
Federation of Judges; former National Consultant for the United Nations Children’s Fund (UNICEF);
presently Arbitrator at the Court of Arbitration of the Official Chamber of Commerce of Madrid; Arbitrator
at the Center for Dispute Resolution (CESCON) of the Panamanian Chamber of Construction, as well as for
the Conciliation and Arbitration Center of the Panamanian Chamber of Commerce; and legal adviser and
international consultant.

Mr Rachid FILALI MEKNASSI (Morocco)

Doctor of Law; Professor at the University Mohammed V of Rabat; member of the Higher Council of
Education, Training and Scientific Research; consultant with national and international public bodies,
including the World Bank, the United Nations Development Programme (UNDP), the Food and Agriculture
Organization of the United Nations (FAQO), and UNICEF; National Coordinator of the ILO project
“Sustainable Development through the Global Compact” (2005-08); former Research Project Manager at
the Foreign Department of the Central Bank (1975-78).

Mr Abdul G. KOROMA (Sierra Leone)

Judge at the International Court of Justice (1994-2012); former President of the Henry Dunant Centre for
Humanitarian Dialogue in Geneva; former member of the International Law Commission; former
Ambassador and Ambassador Plenipotentiary to many countries as well as to the United Nations.

Mr Pierre LYON-CAEN (France)
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Honorary Advocate-General, Court of Cassation (Social Division); former member of the Advisory Council
of the Biomedical Agency; National Advisory Committee on Human Rights; President, Journalists
Avrbitration Commission; former Deputy Director, Office of the Minister of Justice; former Public
Prosecutor at the Nanterre Tribunal de Grande Instance (Hauts de Seine); former President of the Pontoise
Tribunal de Grande Instance (Val d Oise); graduate of the Ecole Nationale de la Magistrature.
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Ms Elena E. MACHULSKAYA (Russian Federation)

Professor of Law, Department of Labour Law, Faculty of Law, Moscow State Lomonosov University;
Professor of Law, Department of Civil Proceedings and Social Law, Russian State University of Oil and
Gas; Secretary, Russian Association for Labour and Social Security Law; member of the European
Committee of Social Rights; member of the President’s Committee on the Rights of Invalids (non-paid
basis).

Ms Karon MONAGHAN (United Kingdom)

Queen’s Counsel; Deputy High Court Judge; former Judge of the Employment Tribunal (2000-08);
practising lawyer with Matrix Chambers, specializing in discrimination and equality law, human rights law,
European Union law, public law and employment law; advisory positions include Special Adviser to the
House of Commons Business, Innovation and Skills Committee for the inquiry on women in the workplace
(2013-14).

Mr Vitit MUNTARBHORN (Thailand)

Professor Emeritus of Law in Thailand; former United Nations Special Rapporteur on the Situation of
Human Rights in the Democratic People’s Republic of Korea; former United Nations Special Rapporteur on
the Sale of Children, Child Prostitution and Child Pornography; Commissioner of the International
Commission of Jurists; former Chairperson of the United Nations Coordination Committee of Special
Procedures; Chairperson of the United Nations Commission of Inquiry on the Ivory Coast (2011); member,
Advisory Board, United Nations Human Security Fund; Commissioner, United Nations Commission of
Inquiry on Syria (2012—present); recipient of the 2004 UNESCO Prize for Human Rights Education.

Ms Rosemary OWENS (Australia)

Professor Emerita of Law, Adelaide Law School, University of Adelaide; former Dame Roma Mitchell
Professor of Law (2008-15); former Dean of Law (2007-11); Officer of the Order of Australia; Fellow and
Director (2014-15) of the Australian Academy of Law; former Editor and currently member of the editorial
board of the Australian Journal of Labour Law; member of the Australian Labour Law Association (and
former member of its National Executive); International Reader for the Australian Research Council;
Chairperson of the South Australian Government’s Ministerial Advisory Committee on Work—Life Balance
(2010-13); Chairperson and member of the Board of Management of the Working Women’s Centre (SA)
(1990-2014).
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Mr Paul-Gérard POUGOUE (Cameroon)

Professor of Law (agrége); guest or associate professor at several universities and at the Hague Academy of
International Law; Head of the Department of Legal Theory, Legal Epistemology and Comparative Law and
Director of the Master’s Programme of Legal Theories and Pluralism of the Faculty of Law and Political
Sciences of the University of Yaoundé II; on several occasions, President of the jury for the agrégation
competition (private law and criminal sciences section) of the African and Malagasy Council for Higher
Education (CAMES); former member (1993-2001) of the Scientific Council of the Agence universitaire de
la Francophonie (AUF); former member (2002-12) of the Council of the International Order of Academic
Palms of CAMES; member of the International Society for Labour and Social Security Law, the
International Foundation for the Teaching of Business Law, the Association Henri Capitant and the Society
of Comparative Law; founder and Director of the review Juridis périodique; President of the Association
for the Promotion of Human Rights in Central Africa (APDHAC).

Mr Raymond RANJEVA (Madagascar)

Member of the International Court of Justice (1991-2009); Vice-President (2003-06), President (2005) of
the Chamber formed by the International Court of Justice to deal with the case concerning the Frontier
Dispute Benin/Niger; senior judge of the Court (2006); Bachelor’s degree in Law (1965), University of
Madagascar, Antananarivo; Doctorate of Law, University of Paris Il; Agrégé of the Faculties of Law and
Economics, Public Law and Political Science section, Paris (1972); Doctor honoris causa of the Universities
of Limoges, Strasbourg and Bordeaux-Montesquieu. Professor at the University of Madagascar (1981-91)
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and other institutions; a number of administrative posts held, including First Rector of the University of
Antananarivo (1988-90); member of the Malagasy delegations to several international conferences; Head of
the Malagasy delegation to the United Nations Conference on Succession of States in respect of Treaties,
Vienna (1976-77); first Vice-President for Africa of the International Conference of French-speaking
Faculties of Law and Political Science (1987-91); member of the Court of Arbitration of the International
Chamber of Commerce; member of the Court of Arbitration for Sport; member of the Institute of
International Law; member of numerous national and international professional and academic societies;
Curatorium of the Hague Academy of International Law; member of Pontifical Council for Justice and
Peace; President of the African Society of International Law since 2012; Vice-Chairman of the International
Law Institute (2015-17); Chairperson of the ILO Commission of Inquiry on Zimbabwe.

Mr Ajit Prakash SHAH (India)

Former Chief Justice of the High Court of Madras (Chennai) and of the High Court of New Delhi; former
judge of the High Court of Bombay (Mumbai); specialist in labour and equality issues; landmark rulings
include those on contract and child labour (Delhi Action Plan against child labour), maritime matters and
the employment rights of persons living with HIV and AIDS.

Ms Deborah THOMAS-FELIX (Trinidad and Tobago)

President of the Industrial Court of Trinidad and Tobago since 2011; Judge of the United Nations Appeals
Tribunal since 2014; former Chair of the Trinidad and Tobago Securities and Exchange Commission;
former Deputy Chief Magistrate of the Judiciary of Trinidad and Tobago; former President of the Family
Court of Saint Vincent and the Grenadines.

Mr Bernd WAAS (Germany)
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Professor of Labour Law and Civil Law at the University of Frankfurt; coordinator and member of the
European Labour Law Network; lawyer who has provided legal advice to institutions including the German
Parliament and Government, the National People’s Congress of the People’s Republic of China, Ministries
of Labour in various countries and the International Society for Labour Law and Social Security.
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|. Observations concerning reports on
ratified Conventions (articles 22, 23,
paragraph 2, and 35, of the Constitution)

General observation (article 23, paragraph 2, of the Constitution)

The Committee recalls that the purpose of the obligation to communicate copies of reports on ratified Conventions
to representative employers’ and workers’ organizations, established in article 23, paragraph 2, of the Constitution, is to
enable these organizations to make their own observations on the application of ratified Conventions. The Committee
emphasizes that the information received from employers’ and workers’ organizations bears witness to their involvement
in the reporting system and that such information has often led to better knowledge and understanding of the difficulties
that countries have met. Further to its general observation of last year, the Committee welcomes the fact that nearly all
countries have fulfilled this obligation this year. However, it notes that none of the reports supplied by the following
countries indicate the employers’ and workers’ organizations to which a copy has been communicated: Plurinational
State of Bolivia (2015), Brunei Darussalam (2015), Islamic Republic of Iran (2014 and 2015), Malawi (2015),
Mongolia (2015), Namibia (2015), Nigeria (2015), Philippines (2015), Rwanda (2014 and 2015) and the United
Kingdom — British Virgin Islands (2015). For the following countries, the Committee notes that a majority of the reports
received do not indicate the representative employers’ and workers’ organizations to which copies of the reports were
communicated: Cambodia (2015), Céte d’lvoire (2014 and 2015), Liberia (2015) and Uganda (2015). The Committee
requests the governments concerned to fulfil their constitutional obligation without delay.

General observations (articles 22 and 35 of the Constitution)

Afghanistan

The Committee notes with concern that, for the fourth year in succession, the first reports due on the application of
Conventions Nos 138, 144, 159 and 182 have not been received. Ten reports are now due on fundamental, governance and
technical Conventions (most of which should include information in reply to the Committee’s comments). The Committee
once again reminds the Government that it may seek technical assistance from the Office. The Committee hopes that the
Government will soon submit all the reports, in accordance with its constitutional obligation.

Belize

The Committee notes with concern that, for the second year in succession, the reports due on ratified Conventions
have not been received and that 25 reports are now due on fundamental, governance and technical Conventions (some of
which should include information in reply to the Committee’s comments). The Committee hopes that the Government will
soon submit these reports, in accordance with its constitutional obligation.

Burundi

The Committee notes with deep concern that, for the fifth year in succession, the reports due on the application of
ratified Conventions have not been received. Twenty-seven reports are now due on fundamental, governance and technical
Conventions (most of which should include information in reply to the Committee’s comments). The Committee once
again reminds the Government that it may seek technical assistance from the Office. The Committee firmly hopes that the
Government will soon submit all the reports due, in accordance with its constitutional obligation.
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The Committee notes with regret that for the second year in succession, the first report on the Maritime Labour
Convention, 2006 (MLC, 2006), has not been received. The Committee hopes that the Government will soon submit its
report, in accordance with its constitutional obligation.

The Committee notes with concern that the reports due on the application of ratified Conventions have not been
received, including the first report on the Maritime Labour Convention, 2006 (MLC, 2006), due since 2014, and that
27 reports are now due on fundamental, governance and technical Conventions (most of which should include information
in reply to the Committee’s comments). The Committee hopes that the Government will soon submit these reports, in
accordance with its constitutional obligation.

The Committee notes with regret that, for the second year in succession, the reports due on the application of ratified
Conventions have not been received. Fifteen reports are now due on fundamental, governance and technical Conventions
(most of which should include information in reply to the Committee’s comments). The Committee hopes that the
Government will soon submit its reports, in accordance with its constitutional obligation.

The Committee notes with concern that, for the third year in succession, the reports due on ratified Conventions
have not been received. Twenty-two reports are now due on fundamental, governance and technical Conventions (most of
which should include information in reply to the Committee’s comments). The Committee hopes that the Government will
soon submit its reports, in accordance with its constitutional obligation.

RO ®E®

The Committee notes with deep concern that, for the ninth year in succession, the reports due on ratified
Conventions have not been received. Fourteen reports are now due on fundamental and technical Conventions (most of
which should include information in reply to the Committee’s comments). Of these 14 reports, two reports are first reports
on the application of Conventions Nos 68 and 92 due since 1998. Recalling that technical assistance was provided on
these issues in 2012, the Committee firmly hopes that the Government will soon submit its reports, in accordance with its
constitutional obligation.

The Committee notes with concern that, for the fourth year in succession, the reports due on ratified Conventions
have not been received. Eight reports are now due on fundamental Conventions (and should include information in reply
to the Committee’s comments). The Committee hopes that the Government will soon submit its reports, in accordance
with its constitutional obligation.

The Committee notes with regret that, for the second year in succession, the reports due on ratified Conventions
have not been received. Seventeen reports are now due on fundamental, governance and technical Conventions (most of
which should include information in reply to the Committee’s comments). The Committee hopes that the Government will
soon submit its reports, in accordance with its constitutional obligation.

The Committee notes with concern that, for the third year in succession, the reports due have not been received.
Twenty reports are now due on fundamental, governance and technical Conventions (most of which should include
information in reply to the Committee’s comments). The Committee hopes that that Government will soon submit its
reports, in accordance with its constitutional obligation.

The Committee notes with concern that, for the second year in succession, the reports due on the ratified
Conventions have been received and that 31 reports are now due on fundamental, governance and technical Conventions
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(most of which should include information in reply to the Committee’s comments). It hopes that the Government will
soon submit its reports, in accordance with its constitutional obligation.

Kiribati

The Committee notes with regret that for the second year in succession, the first report on the Maritime Labour
Convention, 2006 (MLC, 2006), has not been received. Only two of the eight reports requested this year have been
received (six reports are still due for this year on fundamental and technical Conventions (most of which should include
information in reply to the Committee’s comments). It hopes that the Government will soon submit its reports, in
accordance with its constitutional obligation.

Luxembourg

The Committee notes with regret that for the second year in succession, the first report on the Maritime Labour
Convention, 2006 (MLC, 2006), has not been received. It hopes that the Government will soon submit its report, in
accordance with its constitutional obligation.

Saint Lucia

The Committee notes with regret that, for the second year in succession, the reports due on ratified Conventions
have not been received. Ten reports are now due on fundamental and technical Conventions (most of which should
include information in reply to the Committee’s comments). The Committee hopes that the Government will soon submit
its reports, in accordance with its constitutional obligation.

Sierra Leone

The Committee notes with concern that, for the second year in succession, the reports due on ratified Conventions
have not been received, and that 22 reports are now due on fundamental, governance and technical Conventions (most of
which should include information in reply to the Committee’s comments). The Committee hopes that the Government will
soon submit its reports, in accordance with its constitutional obligation.

Somalia

The Committee notes with deep concern that, for the tenth year in succession, the reports due on ratified
Conventions have not been received. Thirteen reports are now due on fundamental and technical Conventions. The
Committee firmly hopes that the Government will soon submit its reports, in accordance with its constitutional obligation.

Tuvalu

The Committee notes with regret that, for the second year in succession, the first report on the Maritime Labour
Convention, 2006 (MLC, 2006), has not been received. The Committee hopes that the Government will soon submit its
report, in accordance with its constitutional obligation.

Direct requests

In addition, requests regarding certain matters are being addressed directly to the following States: Angola,
Bahamas, Barbados, Central African Republic, Comoros, Congo, Djibouti, Eritrea, France (New Caledonia), Ghana,
Guyana, Kazakhstan, Kyrgyzstan, Lao People’s Democratic Republic, Lebanon, Libya, Malawi, Malaysia, Malaysia
(Sarawak), Malta, Montenegro, Nepal, Netherlands (Curacao), Nicaragua, Nigeria, Papua New Guinea, Rwanda, Saint
Vincent and the Grenadines, Samoa, San Marino, Suriname, Timor-Leste, Trinidad and Tobago, United Kingdom
(Anguilla, Bermuda, Gibraltar, Guernsey, Jersey, Montserrat), Vanuatu, Yemen.
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Freedom of Association, Collective Bargaining,
and Industrial Relations

Algeria

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
1 September 2015 on the persistent violations of the Convention in practice. The Committee requests the Government to
provide its comments in this respect.

The Committee also notes the joint observations of the International Organisation of Employers (IOE) and the
General Confederation of Algerian Enterprises (CGEA) received on 31 August 2015.

The Committee notes the observations of the General and Autonomous Confederation of Workers in Algeria
(CGATA) received on 31 May 2015 denouncing the recurrent difficulties for independent trade unions in registering and
developing their activities, and communicating its analysis of the new draft Labour Code. The Committee requests the
Government to provide its comments in response to the CGATA.

Follow-up to the conclusions of the Committee on the Application of Standards
(International Labour Conference, 104th Session, June 2015)

The Committee takes note of the discussion that took place at the Conference Committee on the Application of
Standards in June 2015, concerning the application of the Convention by Algeria. The Committee notes that, in its
conclusions, the Conference Committee requested the Government to: (i) provide detailed information regarding the new
draft labour code including by providing a copy of it; (ii) ensure that there are no obstacles to the registration of trade
unions in law or practice and act expeditiously to process pending applications for trade union registration; and
(iii) reinstate public service employees who have been dismissed on grounds of alleged anti-union discrimination.

Legislative issues

The Committee refers to the conclusions of the Conference Committee inviting the Government to provide a copy of
the new draft Labour Code and notes that the Government provided a copy of the bill in its version dated October 2015. In
this regard, the Committee notes that in March 2015 the Office sent the Government technical comments on the bill and
that the Government indicates in its report that 77 per cent of the technical comments made by the Office resulted in a
reformulation of the draft in order to bring it into line with international labour standards. The Committee is formulating,
in a request addressed directly to the Government, certain comments on the bill of the new Labour Code concerning
the application of the Convention and trusts that the Government will duly take them into account. The Committee
trusts that the Government will spare no effort to ensure the adoption of the new Labour Code without further delay,
that the process will necessarily include consultation with the representative employers’ and workers’ organizations in
order to take their views into account, and that the Government will take measures to adopt the modifications requested
by the Committee.

Moreover, the Committee trusts that the Government will not fail to take the necessary measures to amend the
other legal provisions, as below, which have been the subject of comments for a number of years, and that it will report
in this regard in the near future.

Article 2 of the Convention. Right to establish trade union organizations. The Committee recalls that its
comments have focused on section 6 of Act No. 90-14 of 2 June 1990 on the exercise of the right to organize, which
restricts the right to establish a trade union organization to persons who are Algerian by birth or who have had Algerian
nationality for at least ten years. The Committee notes the Government’s indication that the Act in question will be
amended as requested in order to secure the right to form trade unions for foreign nationals. Regardless of efforts to lower
the threshold period of acquisition of Algerian nationality for the purpose of exercising trade union rights, the
Committee trusts that the Government will take measures to revise section 6 of Act No. 90-14 without further delay so
as to secure to all workers, without distinction as to nationality, the right to establish a trade union.

RAAO®E®

Trade union registration in practice

The Committee notes that the June 2015 conclusions of the Conference Committee refer to the need for the
Government to ensure that there are no obstacles, in law or practice, to the registration of trade unions and to act
expeditiously to process pending applications for trade union registration. The Committee notes that, in its report, the
Government refers to the registration of five trade unions in 2015 in various sectors, bringing the number of registered
trade unions and employers’ organizations to 100. The Committee nevertheless notes with regret that the Government has
not provided information on the situation of the organizations, mentioned by the ITUC in its observations, whose
registration has been pending for several years. Those organizations are the Higher Education Teachers’ Union (SESS),
the National Autonomous Union of Postal Workers (SNAP) and the CGATA. The Committee also notes, with regard to

industrial relations
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the SESS and the SNAP, whose first applications for registration were submitted in 2012, that these trade unions have
lodged a complaint with the Committee on Freedom of Association, which has requested the Government to process their
registration as a matter of urgency (Case No. 2944, 374th Report, paragraph 17). Noting the observations of the ITUC and
the CGATA on the ongoing challenges for newly established independent trade unions to obtain registration, the
Committee recalls that a long registration procedure constitutes a serious obstacle to the establishment of organizations
and amounts to a denial of the right of workers to establish organizations without previous authorization, in accordance
with Article 2 of the Convention. The Committee therefore urges the Government to guarantee the speedy registration
of trade unions which have met the requirements set out by law, and trusts that it will report on the registration of the
SESS, SNAP and CGATA in the very near future.

Article 5. Right to establish federations and confederations. The Committee recalls that its comments have focused
on sections 2 and 4 of Act No. 90-14 which, read together, have the effect of limiting the right to establish federations and
confederations to one occupation or branch or to the same sector of activity. The Committee notes the Government’s
indication that section 4 of the Act will be amended to include a definition of federations and confederations. The
Committee trusts that the Government will take all necessary measures to revise section 4 of Act No. 90-14 without
further delay in order to remove any obstacles to the establishment by workers’ organizations of federations and
confederations of their choosing, irrespective of the sector to which they belong.

Lastly, the Committee notes that, in its conclusions, the Conference Committee also requested the Government to
reinstate public service employees who were dismissed on grounds related to alleged anti-union discrimination. In this
regard, the Government indicates in its report that the civil servant clerks in question had been suspended further to
disciplinary action brought against them in accordance with public service regulations for reasons unrelated to their trade
union activity. The Government also specifies that all these civil servants have taken up their new positions. The
Committee takes note of this information.

The Committee is raising other matters in a request addressed directly to the Government.

Argentina

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of the International Trade Union Confederation (ITUC) and the
Confederation of Workers of Argentina (CTA Autonomous), both received on 1 September 2015, and of the General
Confederation of Labour of the Argentine Republic (CGT RA), received on 2 September 2015. The Committee also notes
the observations of the International Organisation of Employers (IOE), received on 1 September 2015, which are of a
general nature.

Articles 2, 3 and 6 of the Convention. Autonomy of trade unions and the principle of non-interference of the State.
The Committee recalls that for many years its comments have referred to the following provisions of Act No. 23551 of
1988 on trade union associations (LAS) and of the corresponding implementing Decree No. 467/88, which are not in
conformity with the Convention:

—  Trade union status: (i) section 28 of the LAS, under which, in order to challenge an association’s trade union status,
the petitioning association must have a “considerably larger” membership; and section 21 of implementing Decree
No. 467/88, which qualifies the term “considerably larger” by providing that the association claiming trade union
status must have at least 10 per cent more dues-paying members than the organization that currently has the status;
(ii) section 29 of the LAS, under which an enterprise trade union may be granted trade union status only when no
other organization with trade union status exists in the geographical area, occupation or category; and (iii) section 30
of the LAS, under which, in order to be eligible for trade union status, unions representing a trade, occupation or
category have to show that they have different interests from the existing trade union, and that the latter’s status must
not cover the workers concerned.

—  Benefits deriving from trade union status: (i) section 38 of the LAS, under which the check-off of trade union dues is
allowed only for associations with trade union status, and not for those that are merely registered; and (ii) sections 48
and 52 of the LAS, which give special protection (trade union immunity) only to representatives of organizations
that have trade union status.

In its previous comments, after noting the decisions of the Supreme Court of Justice and of other national and
provincial courts which have found unconstitutional various sections of the above legislation, particularly with regard to
trade union status and protection, the Committee urged the Government to draw all the consequences of these judicial
decisions, with the aim of bringing the legislation into conformity with the Convention.

The Committee notes the information provided by the Government in its report on a number of legislative initiatives
to reform the LAS, which cover provisions referred to in the comment. Reaffirming its willingness to use the necessary
institutional channels to seek greater conformity between national legislation and the provisions of international labour
Conventions, the Government considers that these legislative initiatives show the emergence of a broad new situation
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regarding the need to adapt the LAS, reflect the favourable institutional environment created by the Government and
constitute a positive step towards building the necessary consensus for the reform. However, emphasizing the need for the
consensus to include all actors in the industrial relations system, the Government indicates that progress still needs to be
made in some trade union and enterprise sectors in order to achieve a consensus-based reform.

The Committee also notes CTA Autonomous’ indication that the social partners were not invited to attend a tripartite
meeting to prepare draft amendments to bring the legislation into conformity with the Convention, and the ITUC’s
indication that CTA Autonomous was excluded from the meeting and from other consultation forums.

While taking due note of this information, and in particular the existence of certain ongoing legislative
initiatives, the Committee observes with concern the delay in bringing the legislation into conformity with the
Convention, despite the many years that have passed, the repeated requests for amendments and the technical
assistance provided by the Office on several occasions. The Committee once again firmly urges the Government to take
the necessary measures, without delay, and following tripartite examination of the pending issues with all of the social
partners, to bring the LAS and the corresponding implementing Decree into full conformity with the Convention.

Article 3. Interference by the administrative authorities in trade union election processes. The Committee notes
that CTA Autonomous reports interference by the Government in trade union elections, and refers to a recent example and
the conclusions of the Committee on Freedom of Association on this matter. Observing with concern that these
allegations have been the subject of cases before the Committee on Freedom of Association (in particular Cases
Nos 2865 and 2979), the Committee requests the Government to provide its comments in this regard and trusts that the
issue of non-interference of the administrative authorities in trade union elections will be part of the tripartite review
carried out to amend the LAS.

Application in practice. The Committee notes that the ITUC and CTA Autonomous report unjustified delays in the
administrative procedure to register a trade union or obtain trade union status, and cite examples of delays lasting between
five and ten years. Recalling that allegations of undue delays have been the subject of several cases before the
Committee on Freedom of Association (for example, Cases Nos 1872, 2302, 2515 and 2870), and referring to the
recommendations of the latter in this regard, the Committee requests the Government to take all the necessary
measures to avoid unjustified delays in the procedures to register a trade union or obtain trade union status, and to
report on progress made in reducing such delays.

The Committee welcomes the information provided by the Government and CTA Autonomous on the completion of
the process of registering the latter as a trade union. The Committee recalls that, in previous comments, it referred to the
request for trade union status by the Confederation of Workers of Argentina in August 2004 and that, like the Committee
on Freedom of Association and the Conference Committee on the Application of Standards, it urged the Government to
make a decision in the near future. In this regard, the Committee notes the Government’s indication that, when the
Confederation of Workers of Argentina separated into two trade unions (CTA and CTA Autonomous), both were able to
register and neither required recognition of their trade union status.

The Committee is raising other matters in a request addressed directly to the Government.

Collective Bargaining Convention, 1981 (No. 154) (ratification: 1993)

The Committee notes the observations of the Argentine Federation of the Judiciary (FJA), received on 31 August
2015, the Confederation of Workers of Argentina (CTA Autonomous), received on 1 September 2015, and the General
Confederation of Labour of the Argentine Republic (CGT RA), received on 2 September 2015, all of which once again
denounce the denial of the right to collective bargaining of workers in the national judiciary and the provinces.

The Committee notes that the Government, in reply to its previous comments in this respect, confines itself to
forwarding a communication from the National Supreme Court of Justice, in which the justices of the Court indicate that
they have been informed of a recent complaint before the Committee on Freedom of Association (Case No. 3078) and
have decided not to intervene in it.

The Committee once again observes that this issue was already addressed in 2012 by the Committee on Freedom of
Association (see 364th Report, Case No. 2881, paragraph 231), in which it recommended the Government, “pursuant to
Article 5 of Convention No. 154, to take measures adapted to national conditions, including legislative measures if
necessary, to promote collective bargaining between judiciary authorities and the trade union organizations concerned”.
The Committee notes with concern the lack of tangible progress to guarantee the collective bargaining rights of
workers in the national judiciary and in several provinces of the country. The Committee urges the Government to take
the necessary measures in this regard, and requests it to provide information on any developments on the subject.

[The Government is asked to reply in detail to the present comments in 2016.]
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Bangladesh

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1972)

Follow-up to the conclusions of the Committee on the Application of Standards
(International Labour Conference, 104th Session, June 2015)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in
June 2015 concerning the application of the Convention. The Committee observes that the Conference Committee urged
the Government to: undertake amendments to the Bangladesh Labour Act (BLA) 2006, as amended in 2013, in order to
address the issues raised in relation to freedom of association and collective bargaining; ensure that the law governing the
export processing zones (EPZs) allows for full freedom of association, including to form trade unions and to associate
with trade unions outside of EPZs; investigate as a matter of urgency all acts of anti-union discrimination, ensure the
reinstatement of those illegally dismissed, and impose fines or criminal sanctions; and ensure that applications for union
registration are acted upon expeditiously and are not denied unless they fail to meet clear and objective criteria set out in
the law. Further noting that the Conference Committee urged the Government to accept a high-level tripartite mission this
year to ensure compliance with the recommendations, the Committee notes the Government’s indication that it did not
consider it feasible to ensure effective coordination of both the direct contacts mission related to the Labour Inspection
Convention, 1947 (No. 81), and the mission related to this Convention. Noting that the Government did, however,
express its willingness to receive a mission related to this Convention in 2016, the Committee expresses its firm hope
that the high-level tripartite mission requested by the Conference Committee will take place without further delay.

The Committee takes note of the observations provided by the International Trade Union Confederation (ITUC) in a
communication received on 1 September 2015. The Committee takes note of the response of the Government to the 2014
ITUC observations and requests the Government to provide its comments on the latest communication. The Committee
notes the observations provided by the International Organisation of Employers (IOE) and the Bangladesh Employers’
Federation (BEF) in a communication received on 1 September 2015. The Committee also notes the observations of the
IOE received on 1 September 2015, which are of a general nature.

Civil liberties. The Committee has, over the years, taken note of numerous allegations from the ITUC of violence
against trade unionists. The Committee had requested the Government to provide detailed information on any pending
investigations into serious allegations of violence and harassment. The Committee notes the Government’s general
indication that there was no record of harassment for participation in trade union activities. The Government also refers to
a helpline targeting the ready-made garment (RMG) sector in the Ashulia area which is expected to expand nationwide.
The Committee notes this new development with interest and requests the Government to provide further information
on the expansion of the helpline and statistics on its use, the precise nature of the follow-up to calls and the number of
cases resolved.

The Committee had also requested the Government to report on the status of the investigations into the 2012 murder
of a trade unionist. The Committee notes the information provided on the measures taken to investigate allegations of
violence against a trade union general secretary and the subsequent filing of a court case against the management which is
currently pending, while other cases were resolved through mutual dialogue. As regards the 2012 murder, the Government
indicates that the Criminal Investigation Department has concluded that two persons are the principal suspects, and it has
identified one of those. As this suspect had absconded, the Government has declared a reward of 100,000 Bangladeshi
taka (US$1,400) for the apprehension of the identified individual. The case has been brought under the ambit of “sensitive
cases”, which will ensure regular monitoring and thereby an expeditious trial. The charge sheet has been submitted and the
case is under trial in absentia. The Committee trusts that all perpetrators and instigators responsible for violence against
trade unionists will be identified, brought to trial and punished so as to prevent the repetition of such acts, and requests
the Government to provide information on the outcome of the ongoing trials and investigations referred to.

Legislative implementation. The Committee notes that the Bangladesh Labour Rules (BLR or Rules) were
published in the Official Gazette on 15 September 2015 as part of the implementation of the BLA. The Committee
welcomes the issuance of the Rules and trusts that they will assist in the implementation of the BLA in a manner which is
fully consistent with the Convention and raises below a certain number of matters in this regard.

Articles 2 and 3 of the Convention. The right to organize, elect officers and carry out activities freely. The
Committee had previously requested the Government to provide detailed information and statistics on the registration of
trade unions, and to respond to the ITUC observations that registered unions still only represented a small fraction of the
4 million workers in the RMG sector, and that there were a large number of registration applications that had yet to be
acted upon, while dozens had been rejected under the Director of Labour’s discretionary authority. The Committee notes
the Government’s indication that there are 7,550 trade unions and 171 trade union federations registered in the country.
Between 1 January 2013 and 31 August 2015 a total of 333 trade unions were registered in the RMG sector bringing the
total now to 465. There are 16 trade unions in the shrimp sector and eight in the ship-breaking sector. The Government
adds that, in order to further ease the process, an online registration system has been introduced on the website of the
Department of Labour. The Government further indicates that 31 applications for registration were refused in 2013, 145 in
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2014 and 121 in 2015 (up to August) as they were missing the correct documents and information and were not in
conformity with the provisions of the labour law. According to the Government, 30 applications for registration in the
RMG sector were rejected, while the ITUC refers to 39. Recalling that the registration process should be a simple
formality, which should not restrict the right of workers to establish organizations without previous authorization, the
Committee trusts that the online registration system will facilitate resolution of registration applications expeditiously,
and requests the Government to continue to provide statistics on the registration of trade unions and the specific
legislative obstacles invoked for cases of denial.

The Committee notes that Rule 167(4) appears to introduce a new minimum membership requirement of
400 workers to establish an agricultural trade union. The Committee expresses its concern at the apparent introduction in
the Rules of an element that is not set out in the BLA itself, and which would restrict the right of agricultural workers to
form and join the organization of their own choosing. The Committee recalls in this regard its 2015 General Survey,
Giving a voice to rural workers, paragraphs 115-120 and 292, in which it refers to the importance of ensuring that
minimum membership requirements for rural workers’ organizations do not constitute an obstacle to the right to organize
of these workers, especially bearing in mind the particular challenges they face for organizing. The Committee requests
the Government to clarify the implications of this Rule and, if it does indeed restrict the right to organize of
agricultural workers, to modify the Rule so as to align it with the BLA and in any event to lower the requirement to
ensure conformity with the Convention.

As regards the existing 30 per cent minimum membership requirement, while noting the views of the Government
and the IOE and BEF that the establishment of threshold limits for the formation of unions must be viewed within the
national context and must bear in mind the importance of avoiding a proliferation of trade unions that could be
counterproductive to the development of healthy industrial relations and economic growth, the Committee must recall its
deep concern that workers are still obliged to meet this excessive requirement for initial and continued union registration,
and that unions whose membership falls below this number will be deregistered (sections 179(2) and 190(f) of the BLA),
while no more than three trade unions shall be registered in any establishment or group of establishments (section 179(5)).
The Committee emphasizes once again that such a high threshold for merely being able to form a union and maintain
registration violates the right of all workers, without distinction whatsoever, to form and join organizations of their own
choosing provided under Article 2 of the Convention. The Committee requests the Government to review these
provisions with the social partners with a view to its amendment and to provide information on the progress made in
this regard.

As regards the legislative reform more generally, the Committee notes the reference made by the I0E and the BEF
to their interventions in the Conference Committee and in particular their indication that it would be useful for the ILO to
provide assistance to the country in the process of reviewing its legislation so that the overall outcomes, as provided for in
the Convention, could be achieved and a distinction made between lawful industrial activities and public disorder.
Regretting that the Government has not provided any additional information on steps taken to further amend the BLA
since its 2013 amendment, the Committee once again requests the Government to indicate the steps taken to review and
amend the following provisions to ensure that restrictions on the exercise of the right to freedom of association and
related industrial activities are in conformity with the Convention: scope of the law (sections 1(4), 2(49) and (65), and
175); restrictions on organizing in civil aviation and for seafarers (sections 184(1), (2) and (4), and 185(3)); restrictions
on organizing in groups of establishments (section 183(1)); restrictions on trade union membership (sections 2(65),
175, 185(2), 193 and 300); interference in trade union activity (sections 196(2)(a) and (b), 190(e) and (g), 192, 229(c),
291 and 299); interference in trade union elections (sections 196(2)(d) and 317(d)); interference in the right to draw up
their constitutions freely (section 179(1)); excessive restrictions on the right to strike (sections 211(1), (3), (4) and (8),
and 227(c)), accompanied by severe penalties (sections 196(2)(e), 291, and 294-296); excessive preferential rights for
collective bargaining agents (sections 202(24)(c) and (e), and 204); and cancellation of trade union registration
(section 202(22)) and excessive penalties (section 301).

The Committee further notes that newly issued Rule 169(4) (eligibility for membership to the union executive
committee) refers to the notion of permanent workers, and requests the Government to clarify the impact that this
would have on the right of workers’ organizations to elect their officers freely.

The Committee further notes that Rule 202 restricts in a very general manner the actions that can be taken by trade
unions and participation committees, providing that they shall refrain in particular from: interference in the administrative
functions of the establishment; interference in the appointment, transfer and promotion of officials, employees or workers
in the establishment; receiving any facilities from the management concerning transport, furniture or financial matters; and
interference in production and normal activities of the establishment. The Committee notes with concern that Rule 188
further provides a role for the employer in forming the election committees to conduct the election of worker
representatives to participation committees in the absence of a union, and provides a ratio for the representation therein of
two employer representatives to three worker representatives, while at the same time, the ITUC has made reference in its
communication to growing concerns that employers are encouraging the formation of company unions in order to prevent
being organized by worker-led trade unions. The Committee notes that while section 195 of the BLA sets out what
constitutes unfair labour practices on the part of the employers, there appears to be no additional development on this
point in the Rules (apart from a general reference in Rule 366) that would clearly limit the restrictions set out in Rule 202
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or provide appropriate procedures and remedies for unfair labour practice complaints, including as regards the election
process to participation committees. Observing that this was an element of the Government’s commitment undertaken
within the framework of the implementation of the European Union, United States, Bangladesh Sustainability
Compact, the Committee requests the Government to indicate the steps taken to ensure that workers’ organizations are
not restricted in the exercise of their internal affairs and that unfair labour practices are effectively prevented.

Article 5. The right to form federations. In its previous comments, the Committee requested the Government to
review section 200(1) of the BLA so as to ensure that the requirement of the minimum number of trade unions to form a
federation (now at five) is not excessively high and thus does not infringe the right of workers’ organizations to form
federations. It further requested the Government to take measures to amend the section so that workers may form
federations of a broader occupational or interoccupational coverage and that there is no requirement for the trade union
members to belong to more than one administrative division. The Committee takes due note of the Government’s
indication that this amendment made in 2013 was the result of tripartite consensus. The Committee requests the
Government to continue to provide information on any further developments in this regard, including on the number
of federations formed since the amendment and as to whether any complaints have been made in relation to the impact
that this provision has had on the right of workers’ organizations to form the federation of their own choosing.

Right to organize in export processing zones (EPZs). In its previous observation, the Committee had recalled that
there were a number of provisions of the EPZ Workers” Welfare Associations and Industrial Relations Act 2010
(EWWAIRA) (sections 6-10, 12, 16, 20, 21, 24, 27, 28, 34, 38, 46 and 80), which needed to be amended in order to bring
the Act into conformity with the Convention. The Government referred to a draft of the Bangladesh EPZ Labour Act,
which was approved in principle by the Cabinet in July 2014, while the ITUC had indicated that this draft was elaborated
without consultation with Worker representatives and did nothing to address the concerns that had been raised under the
Convention. The Committee had thus called on the Government to carry out full consultations with the workers’ and
employers’ organizations in the country with a view to enacting new legislation for the EPZs which is fully in conformity
with the provisions of the Convention. The Government indicates in the latest information provided simply that the draft
EPZ Labour Act has been sent to the Ministry of Law for vetting prior to submission to the Parliament. Recalling the
Conference Committee’s recommendation to the Government to ensure that the law governing the EPZs allows for full
freedom of association, including to form trade unions and to associate with trade unions outside of EPZs, the
Committee once again urges the Government to resubmit this matter for full consultations with the workers’ and
employers’ organizations in the country with a view to enacting new legislation for the EPZs in the near future, which
is fully in conformity with the Convention.

The Committee further notes that the ITUC refers in its observations to a Korean Export Processing Zone (KEPZ),
which it states is the only private EPZ established under the Bangladesh Private EPZ Act (1996), and adds that it is
unclear which law is applied to this zone as regards wages and labour rights. The ITUC alleges that on the one hand, the
wages of government EPZs appear not to apply in the KEPZ, while on the other hand the employer bans the establishment
of trade unions implying that the BLA does not apply either. The Committee requests the Government to respond to
these observations and to indicate the labour laws that are applicable to private EPZs (or Special Economic Zones),
and which ensure that the rights under the Convention are guaranteed to workers in these zones.

In view of the absence of any meaningful progress on most of the matters it has been raising for many years, the
Committee cannot but recall the critical importance which it gives to freedom of association as a fundamental human
and enabling right and express its firm hope that significant progress will be made in the very near future to bring the
legislation and practice into conformity with the Convention.

Barbados

Workers’ Representatives Convention, 1971 (No. 135) (ratification: 1977)

Article 1 of the Convention. Protection of workers’ representatives. The Committee notes with satisfaction the
adoption of a new Employment Rights Act, which includes protection from dismissal by reason of being, or being
proposed to become, an officer, a shop steward, a safety and health representative, or a delegate or member of a trade
union, as well as by reason of seeking office or acting as a worker’s representative.
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Belarus

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

Follow-up to the conclusions of the Committee on the Application of Standards
(International Labour Conference, 104th Session, June 2015)

Follow-up to the recommendations of the Commission of Inquiry
(complaint made under article 26 of the Constitution of the ILO)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in
June 2015 concerning the application of the Convention. The Committee observes that the Conference Committee urged
the Government to comply with the rest of the recommendations of the 2004 Commission of Inquiry and to accept
substantially increased technical assistance in this regard and to provide information related to the functions and role of
the Tripartite Council for the Improvement of Legislation in the Social and Labour Sphere (hereinafter, Tripartite
Council).

The Committee notes the observations submitted by the International Trade Union Confederation (ITUC) received
on 1 September 2015 on the application of the Convention. It further notes the observations submitted by the Belarusian
Congress of Democratic Trade Unions (BKDP) received on 31 August 2015 alleging violations of this Convention, and
the Right to Organise and Collective Bargaining Convention, 1949 (No. 98), in law and in practice and raising concerns
that the Tripartite Council does not fulfil its functions. The Committee also notes the observations of the International
Organisation of Employers (IOE) received on 1 September 2015, which are of a general nature.

As a general point, the Committee notes with interest that, following a seminar in July 2014 organized by the ILO in
Minsk on the experience of tripartite consultative bodies with social partnership, the Tripartite Council approved
amendments to its Regulations aimed at improving its efficiency, which were issued by the Ministry of Labour and Social
Protection in Order No. 48 of 8 May 2015. The Committee notes in particular that the regulations expand the mandate of
the Tripartite Council to send proposals to legislative bodies on the implementation of ILO Conventions and
Recommendations in law, in accordance with ILO recommendations, to review the application in practice of labour and
trade union legislation and examine communications from trade unions and employers’ organizations on issues of
compliance with ratified ILO Conventions. The Committee trusts that the extended mandate of the Tripartite Council
will be of assistance in addressing the points that the Committee has been raising for a number of years. In this regard,
the Committee notes with interest the latest information from the Government that the Tripartite Council met in
November 2015 and agreed upon a mechanism for negotiating and concluding collective agreements at enterprises with
more than one union, which would figure in the General Agreement for 2016-18.

Article 2 of the Convention. Right to establish workers’ organizations. The Committee recalls that, in its previous
observations, it had urged the Government to take the necessary measures to amend Presidential Decree No. 2, its rules
and regulations, so as to remove the obstacles to trade union registration (legal address and 10 per cent minimum
membership requirements). The Committee notes with interest the Government’s indication that, following a proposal by
the Tripartite Council, Presidential Decree No. 4 of 2 June 2015 abolished the 10 per cent minimum membership
requirement by lowering the minimum number for forming an enterprise trade union to ten workers. The Committee
further notes the observations of the BKDP that it considers the changes introduced to be cosmetic in nature given that the
trade union practice in Belarus does not envisage the creation of autonomous individual unions but rather organizational
structures under national sectoral trade unions in accordance with their by-laws. In this respect, the Committee recalls the
numerous allegations of obstacles to the registration of such organizational structures due to their difficulties in obtaining
legal address. It further recalls that the BKDP had indicated that, faced with such obstacles, independent trade unions
generally had been discouraged from seeking registration.

In view of the above, the Committee deeply regrets that the Government’s latest report does not indicate any
measures taken or envisaged to amend the legal address requirement, as recommended by the Commission of Inquiry. The
Committee once again urges the Government to consider, within the framework of the Tripartite Council, the measures
necessary to ensure that the matter of legal address ceases to be an obstacle to the registration of trade unions in
practice. The Committee requests the Government to indicate all progress made in this respect.

Further recalling the specific allegations relating to legal address which were considered by the direct contacts
mission that visited the country in January 2014 and its recommendation that mechanisms be developed to find an
acceptable resolution of these kinds of disputes in the future, through fact-finding, facilitation and mediation, with full
respect of freedom of association principles, the Committee welcomes the Government’s indication that, with the support
of the ILO, a tripartite seminar on dispute resolution and mediation is scheduled to take place in January 2016. The
Committee requests the Government to provide information on the results and concrete outcome of this activity.

Articles 3, 5 and 6. Right of workers’ organizations, including federations and confederations, to organize their
activities. The Committee recalls that it had previously expressed its concern at the allegations of repeated refusals to
authorize the BKDP, the Belarusian Independent Trade Union (BNP) and the Radio and Electronic Workers” Union (REP)
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to hold demonstrations and meetings. The Committee had urged the Government, in working together with the
abovementioned organizations, to investigate all of the alleged cases of refusals to authorize the holding of demonstrations
and meetings, and to bring to the attention of the relevant authorities the right of workers to participate in peaceful
demonstrations and meetings to defend their occupational interests. The Committee notes the allegations in the latest
communication of the BKDP that many municipal authorities had further denied authorization for it and its affiliates to
carry out demonstrations: in February to protest against a new decree affecting workers’ interests; on May Day; and to
hold meetings in October dedicated to the World Day for Decent Work. The Committee notes that the Government only
replies with respect to the latter event, stating that the Minsk authorities did grant permission to the BKDP, and the rally
took place in the Friendship of People’s Park on Bangalore Square. The Committee regrets that the Government has not
replied to the other allegations of refusal to grant authorization for demonstrations in February and on May Day, nor has it
provided any information on the steps taken to investigate the cases of refusal with the organizations concerned. The
Committee urges the Government once again to work together with the abovementioned organizations to investigate
these cases, and to bring to the attention of the relevant authorities the right of workers to participate in peaceful
demonstrations and meetings to defend their occupational interests. It requests the Government to provide information
on the measures taken in this regard. The Committee further recalls in this connection that it has been requesting the
Government for a number of years to take measures to amend the Act on Mass Activities, and urges the Government to
review, with the assistance of the ILO, its provisions in the Tripartite Council, with a view to their amendment, and to
report on the progress made.

Finally, the Committee once again urges the Government to take measures to amend, in consultation with the
social partners, Decree No. 24, which requires previous authorization for foreign gratuitous aid and restricts the use of
such aid, so as to ensure that workers’ and employers’ organizations may effectively organize their administration and
activities and benefit from assistance from international organizations of workers and employers in conformity with
Articles 5 and 6 of the Convention. It requests the Government to provide information on all measures taken in this
respect.

Article 3. Right of workers’ organizations to organize their activities. The Committee recalls that it had
previously requested the Government to indicate the measures taken to amend sections 388, 390, 392 and 399 of the
Labour Code regarding the exercise of the right to strike. The Committee regrets that no information has been provided by
the Government on the concrete measures taken to amend the abovementioned provisions affecting the right of workers’
organizations to organize their activities in full freedom. The Committee therefore encourages the Government to take
measures to revise these provisions, in consultation with the social partners, and to provide information on all
measures taken or envisaged to that end.

The Committee notes with regret that, despite some progress noted above, it is bound to conclude, as did the
Conference Committee on the Application of Standards, that over ten years since the Commission of Inquiry first issued
its recommendations, the Government has failed to address most of them, leaving the overall situation in relation to trade
union rights still highly unsatisfactory. The Committee is nevertheless encouraged by the intensified engagement of the
Government with the ILO aimed at reviewing and addressing the obstacles faced in this regard, including the tripartite
seminar on dispute resolution and mediation planned for January 2016, and expresses the firm hope that it will be in a
position to observe significant progress made on the remaining recommendations.

Botswana

Labour Relations (Public Service) Convention, 1978 (No. 151) (ratification:
1997)

Application of the Convention in practice. Regretting the absence of any comment from the Government in this
respect, the Committee is obliged to reiterate its request to the Government to reply to the observations of the
International Trade Union Confederation (ITUC) concerning cases of anti-union discrimination, refusal of union
recognition and restrictions to collective bargaining in practice.

Article 1 of the Convention. Application of the Convention to prison staff. In its previous comments, the
Committee recalled that the Convention applies to the Botswana prison service. The Committee notes the Government’s
indication that: (i) it has noted the concern expressed by the Committee; and (ii) while prison officers, governed by the
Prisons Service Act, still remain part of the disciplined forces, support personnel at the Department of Prison and
Rehabilitation are covered by labour laws and thus enjoy the right to associate. Recalling that the exception contained in
Article 1(3) of the Convention only applies to the armed forces and the police, the Committee reiterates its hopes that
the Government will take steps in the near future to amend the relevant legislation to ensure that prison officers enjoy
the rights enshrined in the Convention, and urges the Government to provide information on any developments in this
regard.

Article 5. Protection against acts of interference. In its previous comments, the Committee had invited the
Government to ensure that the revision of the Public Service Act would include the incorporation of a provision providing
adequate protection to public employees’ organizations against acts of interference by public authorities in their
establishment, functioning or administration. The Committee notes the Government’s indication that the Public Service
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Act is still under review and that the Committee’s comments will be examined. The Committee urges the Government to
provide information on any developments so as to ensure that legislation adequately protects public employees’
organizations against acts of interference by public authorities.

Burundi

Right of Association (Agriculture) Convention, 1921 (No. 11) (ratification:
1963)

The Committee notes with regret that the Government’s report has not been received. It expresses deep concern in
this respect. It is therefore bound to repeat its previous comments.

The Committee recalls that for many years now its comments have referred to the need to amend Legislative Decree
No. 1/90 of 25 August 1967 on rural associations which provides that, in the event of public subsidy, the Minister of Agriculture
may establish rural associations (section 1), membership of which is compulsory (section 3) and that he determines their statutes
(section 4). It also provides that the obligations of agricultural workers who are members of these associations include the
provision of services for the common enterprise, the payment of a single or regular contribution, the provision of agricultural or
livestock products and the observance of rules respecting cultural discipline and other matters (section 7), under penalty of the
seizure of the member’s property (section 10).

The Committee had noted the Government’s indication that the Decree in question has not yet been repealed, but that its
repeal will take place in the near future. The Committee strongly hopes that the Government will finally take effective measures
to amend or repeal Legislative Decree No. 1/90 of 25 August 1967, and requests the Government to provide information in this
respect in its next report.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1993)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2015.

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
1 September 2015. It requests the Government to provide its comments in this respect.

The Committee also notes with regret that the Government’s report has not been received. It expresses concern in
this respect. It is therefore bound to repeat its previous comments.

The Committee takes note of the observations provided by the International Trade Union Confederation (ITUC) in a
communication received on 1 September 2014, and by the Trade Union Confederation of Burundi (COSYBU) in a
communication received on 26 September 2014. The Committee requests the Government to provide its comments on the issues
raised, particularly the allegations regarding death threats to trade union officials and an assault on the Chairman of the
Trade Union of Medical Doctors of Burundi (SYMEBU) and other acts of intimidation of trade unionists.

Article 2 of the Convention. Right of public employees without distinction whatsoever to establish and join organizations
of their own choosing. The Committee once again notes with regret the lack of the statutory provisions on the right to
organize of magistrates and observes that this situation is the reason behind difficulties of registration of the Trade Union of
Magistrates of Burundi (SYMABU). The Committee trusts that the Government will take the necessary measures without
delay in order to adopt such statutory provisions so as to ensure and clearly define the right to organize of magistrates.

Right to organize of minors. For several years, the Committee has been raising the matter of the compatibility of
section 271 of the Labour Code with the Convention, as this section provides that minors under the age of 18 may not join a trade
union without the explicit permission of their parents or guardians. The Committee requests the Government to recognize the
right to join trade unions of minors under 18 years of age who are engaged in an occupational activity without the permission
of their parents or guardians being necessary.

Article 3. Right of workers’ and employers’ organizations to draw up their constitutions and rules, elect their
representatives in full freedom, organize their administration and activities and formulate their programmes without interference
by the public authorities. Election of trade union officers. The Committee recalls that its previous comments related to
section 275 of the Labour Code which sets the following conditions for holding the position of trade union officer or
administrator:

- Criminal record. Under section 275(3) of the Labour Code, holders of trade union office may not have been sentenced to
imprisonment without suspension of sentence for more than six months. The Committee recalls that conviction for an act
which, by its nature, does not call into question the integrity of the person and implies no real risk for the performance of
trade union duties should not constitute grounds for exclusion from trade union office.

- Belonging to the occupation. Section 275(4) of the Labour Code requires trade union leaders to have belonged to the
occupation or trade for at least one year. The Committee previously requested the Government to make the legislation more
flexible by allowing persons who had previously worked in the occupation to stand for office or by lifting this requirement
for a reasonable proportion of trade union officers.

The Committee once again requests the Government to take the necessary measures to amend section 275(3) and (4) of
the Labour Code, taking fully into account the principles recalled above.

Right of organizations freely to organize their activities and to formulate their programmes. In its previous comments,
the Committee raised the matter of the succession of compulsory procedures to be followed before calling a strike (sections 191-210
of the Labour Code), which appear to authorize the Minister of Labour to prevent all strikes. Recalling that the right to strike is
one of the essential means available to trade unions to further and defend the interests of their members, the Committee urges
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the Government to adopt and provide a copy of the text to be issued under the Labour Code on the modalities for the exercise
of the right to strike, taking into account the principles recalled above.

The Committee also noted that, under section 213 of the Labour Code, strikes are lawful when they are called with the
approval of a simple majority of the employees of the workplace or enterprise. The Committee recalled that, when voting on
strikes, the ballot method, the quorum and the majority required should not be such that the exercise of the right to strike becomes
very difficult in practice. The Committee requests the Government to indicate in its next report the measures taken to amend
section 213 of the Labour Code in the light of the comments made above.

In its previous observation, the Committee noted that the Government had adopted a legislative decree prohibiting the
exercise of the right to strike and to demonstrate throughout the national territory during the period of the elections. According to
the Government, this legislative decree has not been used in practice. The Committee requests the Government to indicate
whether this legislative decree was repealed following the elections.

The Committee expresses the firm hope that the Government will take the necessary measures to ensure that trade
union organizations can exercise in full their right to organize their activities freely without interference from the public
authorities.

The Committee notes that the Government has set up a tripartite committee responsible for rapidly proposing new
provisions of the Labour Code which would take into account the claims of the social partners, the reports of the labour
inspection and the comments of the Committee. The Committee requests the Government to indicate any progress made in
revising the Labour Code and recalls that technical assistance of the Office is at its disposal.

The Committee is raising other matters in a request addressed directly to the Government.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.
Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1997)

The Committee notes the comments of the International Trade Union Confederation (ITUC) received on

1 September 2015. The Committee notes that the ITUC emphasizes that Article 227 of the Labour Code allows the
authorities to interfere in collective bargaining and that, pursuant to Article 224 of the Code, collective agreements with
non-unionized workers are allowed. The ITUC adds that compulsory arbitration can be imposed by the labour inspection
in the context of collective bargaining. The Committee requests the Government to provide its comments in this respect.

The Committee also notes with regret that the Government’s report has not been received. It expresses deep concern

in this respect. It is therefore bound to repeat its previous comments.
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The Committee noted the observations submitted by the International Trade Union Confederation (ITUC) in a
communication received on 1 September 2014, and by the Trade Union Confederation of Burundi (COSYBU) in a
communication received on 26 September 2014 concerning the application of the Convention. The Committee requests the
Government to provide its comments in this respect.

Articles 1, 2 and 3 of the Convention. Non-dissuasive nature of the sanctions established by the Labour Code for
violations of Article 1 (protection of workers against acts of anti-union discrimination) and Article 2 (protection of employers’
and workers’ organizations against any acts of interference by each other) of the Convention. In its past comments, the
Committee had noted that, according to the Government, the provisions in question would be amended with the collaboration of
the social partners. The Committee regrets that no amendments have been made to the legislation and, recalling the need to
establish sufficiently dissuasive sanctions, hopes that the Government will be able to make the necessary amendments to the
legislation in the near future in order to strengthen the sanctions. The Committee requests the Government to provide
information on any progress achieved in this respect.

Article 4. Right of collective bargaining in practice. The Committee noted previously that there was only one collective
agreement in Burundi. The Committee noted that, according to the Government, it is for the social partners to take the initiative to
propose collective agreements and that in practice they limit themselves to concluding enterprise agreements of which there are
many in para-public enterprises. The Committee recalls that, although nothing in the Convention places a duty on the
Government to enforce collective bargaining by compulsory means with the social partners, this does not mean that governments
should abstain from any measure whatsoever aiming to establish a collective bargaining mechanism. The Committee had noted
the launch of a capacity-building programme for the social partners and once again asks the Government to provide
information on the precise measures adopted to promote collective bargaining, together with information of a practical nature
on the situation with regard to collective bargaining and, in particular, to indicate the number of collective agreements
concluded up to now and the sectors covered. The Committee hopes that the Government will be able to indicate substantial
progress in its next report.

Article 6. Right of collective bargaining for public servants not engaged in the administration of the State. The
Committee previously requested the Government to specify whether provisions that imply restrictions on the scope of collective
bargaining for the public service as a whole are still in force in Burundi, particularly as regards the determination of wages, such
as: (1) section 45 of Legislative Decree No. 1/23 of 26 July 1988, which provides that, following approval by the relevant
ministry, the governing councils of public establishments set the level of remuneration for permanent and temporary posts and
determine the conditions for appointment and dismissal; and (2) section 24 of Legislative Decree No. 1/24, which provides that
governing councils of public establishments draw up staff regulations for personalized administrations subject to the approval of
the competent minister. The Committee noted that the Government indicated that these provisions were still in force, but that, in
practice, state employees participate in determining their terms and conditions of employment. According to the Government,
they are aware of the right of collective bargaining, and this is the reason for the existence of agreements in the education and
health sectors. In the case of public establishments and personalized administrations, the employees participate in the
determination of remuneration as they are represented on the governing councils, and wage claims are submitted to the employer
by enterprise councils or trade unions, with the competent minister only intervening to safeguard the general interest; in certain
ministries, trade union organizations have obtained bonuses to supplement wages. The Committee once again asks the
Government to take measures to align the legislation with practice and, in particular, to amend section 45 of Legislative
Decree No. 1/23 and section 24 of Legislative Decree No. 1/24 so as to ensure that organizations of public servants and
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employees who are not engaged in the administration of the State can negotiate their wages and other terms and conditions of
employment.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Cambodia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1999)

The Committee notes the observations of the International Organisation of Employers (IOE), received on
1 September 2015, which are of a general nature. The Committee further notes the observations made by the International
Trade Union Confederation (ITUC) received on 1 September 2015, which refer in particular to violence against trade
unionists during strike action or during May Day rally, harassing lawsuits against trade union leaders and a recurrent
blockage on registration of new independent unions. In its observations, the ITUC also comments on the draft Trade
Union Law. The Committee further notes the observations made by Education International (EI) and its affiliate, the
National Educators’ Association for Development (NEAD), in a communication received on 28 September 2015 referring
to police intimidation during the national Congress of the NEAD in September 2014. The Committee requests the
Government to provide its comments on the observations submitted by the ITUC, El and the NEAD.

The Committee also notes the observations of the Cambodia Independent Teachers’ Association (CITA) received
on 4 August 2015, raising concern about the newly adopted Law on Associations and Non-Governmental Organizations.
The Committee expresses its particular concern at a number of provisions in this law which would appear to violate the
fundamental rights of teachers under the Convention. The Committee urges the Government to provide detailed
information on the measures taken or envisaged to ensure that teachers and civil servants, who are not covered by the
general trade union legislation, are fully ensured their rights under the Convention.

The Committee takes note of the comments of the Government in reply to the previous observations from the ITUC,
El and the NEAD with regard to arrest and detention of workers involved in demonstrations, impediments to the
registration of new independent trade unions, and intimidation against teachers joining trade unions. The Committee
observes that the Government objects to most of the allegations and issues raised. In view of the divergent information
provided by the workers’ organizations and the Government, the Committee is bound to recall that freedom of association
can only be exercised in a climate that is free from violence, pressure or threats of any kind against the leaders and
members of workers’ and employers’ organizations, and it is for the Government to ensure that this principle is respected.

Murders of trade unionists. In its previous observation, the Committee had urged the Government to ensure that
thorough and independent investigations into the murders of trade union leaders Chea Vichea, Ros Sovannareth and
Hy Vuthy were carried out expeditiously. In relation to the murder of Ros Sovannareth, the Government reiterates that this
case had already been concluded following the arrest and sentencing of Thach Saveth, also known as Chan Sopheak. He
was sentenced to 15 years of imprisonment on 15 February 2005 for premeditated murder and is currently serving his term
in prison. In this regard, the Committee notes the conclusions and recommendations of the Committee on Freedom of
Association in Case No. 2318 recalling that Thach Saveth was convicted of the murder of Ros Sovannareth in trials that
were fraught with judicial irregularities and an absence of due process, and requesting the Government to investigate and
indicate whether Thach Saveth was effectively given the opportunity to appeal against the court ruling and, if so, whether
he had exercised his right to appeal (see 376th Report, paragraph 218). The Committee notes the Government’s indication
that a special Inter-ministerial Committee was established in August 2015 to ensure thorough and expeditious
investigations of these criminal cases. The Committee once again requests the Government to ensure full and
expeditious investigations into the murders of the abovementioned trade union leaders and to bring, not only the
perpetrators, but also the instigators of these heinous crimes, to justice so as to bring to an end the prevailing situation
of impunity, and hopes that it will soon be able to report progress in this regard. The Committee requests the
Government to ensure that the Special Inter-ministerial Committee keeps the national employers’ and workers’
organizations informed on a regular basis of the progress of its investigations with a view to promoting social dialogue
and putting an end to the climate of impunity that exists surrounding the acts of violence against trade unionists.

Trade union rights and civil liberties. In its previous observation, the Committee urged the Government to
investigate into the events of 2—3 January 2014 where strikes and demonstrations in the context of minimum wage fixing
resulted in serious violence and assaults, death, and arrests of workers as well as alleged procedural irregularities in their
trial. In its report, the Government reiterates that the strike action turned violent and that the security forces had to
intervene in order to protect private and public properties, and to restore peace. The Government indicates that three
committees had been set up following the incidents: the damages evaluation committee, the Veng Sreng road violence
fact-finding committee and the minimum wages for workers in apparel and footwear sector study committee. The
Committee requests the Government to provide information on any conclusions and recommendations reached by
these committees as regards the incidents of January 2014, as well as any follow-up measures.

Further to its previous comments, while taking due note of the details provided on the duties and mission of the
strike—demonstration settlement committee, the Committee requests the Government to report on its work.

CICICIORCRS),
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Independence of the judiciary. In its previous observation, the Committee requested the Government to indicate
any capacity building or other measures undertaken in relation to the newly adopted laws on the status of judges and
prosecutors and on the organization and functioning of the courts. The Government provides information on the
organization of a national training workshop in December 2014 attended by over 500 persons representing all relevant
stakeholders, as well as regular training for the officials of the provincial/municipal courts conducted through the
Technical Committee on the Legal and Judicial Reform and by the General Directorate of Court Administration. The
Government further explains that labour disputes would be settled by a Specialized Labour Court at the Court of first
instance and Chambers of Labour at the higher courts (Court of Appeal and Supreme Court). The Government concludes
by identifying the need to develop a guideline on the operation of the Labour Court and the Labour Chamber. The
Committee requests the Government to indicate any progress on the drafting of the guideline on the operation of the
Labour Court and the Labour Chamber, and to provide information on the progress made in their establishment and
operation. The Committee recalls once again the urgent need to ensure the effectiveness of the judicial system as a
safeguard against impunity, and an effective means to protect workers’ rights during labour disputes.

Draft Trade Union Law. In its previous observation, while noting the indication that the draft Trade Union Law
was expected to be adopted by early 2015, the Committee urged the Government to expedite the adoption of legislative
amendments that take into account all its comments ensuring the rights under the Convention to all workers, whether
through the Trade Union Law or other relevant legislative measures. In this regard, the Committee notes that the
Government reiterates its commitment to ensure a thorough and inclusive process, and the Committee welcomes the
Government’s engagement with the ILO throughout the drafting process. The Committee observes that the ITUC provided
comments on a 2014 version of the draft Law, raising concerns on a number of provisions. Observing that the
Government has further revised the draft Law and has submitted it to the Council of Ministers, the Committee trusts
that the draft Trade Union Law will be adopted in the very near future and will be in full conformity with the
provisions of the Convention. The Committee requests the Government to indicate progress in this regard and to
provide a copy of the Trade Union Law as soon as it is adopted.

The Committee is raising other matters in a request addressed directly to the Government.

Central African Republic

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the observations of the International Organisation of Employers (IOE), received on
1 September 2014,

The Committee notes the Government’s reply to the observations of the International Trade Union Confederation
(ITUC) concerning the dismissal of the general secretary of the teachers’ association in 2008. According to the
Government, this measure was not connected to the general secretary’s trade union activities, and his rights were
subsequently restored.

Articles 2, 3, 5 and 6 of the Convention. Legislative matters. The Committee recalls that since 2009 its comments
have concerned the need to amend certain legislative provisions to bring them into line with the Convention:

—  section 17 of the Labour Code, which limits the right of foreigners to join trade unions by imposing conditions of
residence (two years) and reciprocity;

—  section 24 of the Labour Code, which limits the right of foreigners to be elected to trade union office by imposing a
condition of reciprocity;

—  section 25 of the Labour Code, which renders non-eligible for trade union office persons sentenced to imprisonment,
persons with a criminal record or persons deprived of their right of eligibility as a result of the application of national
law, even where the nature of the relevant offence is not prejudicial to the integrity required for trade union office;

—  section 26 of the Labour Code, under which the union affiliation of minors under 16 years of age may be opposed by
parents or guardians despite the minimum age for admission to employment being 14 years under section 259 of the
Labour Code; and

—  section 49(3) of the Labour Code, under which no central organization may be established without the prior
existence of “occupational federations” and “regional unions” (section 49(1) and (2)).

The Committee notes the report submitted in June 2014, in which the Government indicates that the requested
amendments to sections 17, 25, 26 and 49(3) of the Labour Code are the subject of an implementing decree which is in the
process of being adopted. The successive political crises affecting the country have prevented the adoption of this decree
to date. The Committee hopes that the Government will take all necessary steps in this regard and will be in a position
to announce the adoption of the implementing decree in question, and also the amendment of section 24 of the Labour
Code and Order No. 81/028, which are the subject of specific comments in a direct request.

The Committee is raising other matters in a request addressed directly to the Government.

54
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1964)

Articles 2, 4 and 6 of the Convention. Legislative matters. The Committee recalls that for several years its
comments have concerned the following points:

—  section 30(2) of the Labour Code (insufficient protection against all the acts of interference envisaged in Article 2 of
the Convention and absence of penalties): The Committee requests the Government to provide information on any
progress achieved in respect of the previously announced adoption of regulations to extend the protection
afforded against acts of interference and to impose penalties.

—  section 40 of the Labour Code (collective agreements must be discussed by the representative employers’ and
workers’ organizations belonging to the occupation concerned): The Committee requests the Government to
indicate the legislative provision which grants federations and confederations the right to engage in collective
bargaining.

—  sections 197 and 198 of the Labour Code (possibility for professional groupings of workers to engage in collective
bargaining with the employer on an equal footing with trade unions): Recalling that Article 4 of the Convention
promotes collective bargaining between employers and trade union organizations, the Committee requested the
Government to indicate the measures taken to ensure that professional groupings of workers may negotiate
collective agreements with employers only where no trade union exists in the bargaining units concerned. Noting the
Government’s indication that steps are being taken to amend sections 197 and 198 of the Labour Code, the
Committee hopes that the Government will be in a position to report specific progress in this respect in the near
future.

—  section 211 of the Labour Code (right to collective bargaining in the public service limited to “public services,
enterprises and establishments not governed by specific conditions of service”): Recalling that the Convention
applies to all public servants not engaged in the administration of the State, the Committee requests the
Government to provide clarification on the scope of application of section 211, particularly specifying the extent
to which the right to engage in collective bargaining is recognized for all public employees, with the possible
exception of public servants engaged in the administration of the State, the armed forces and the police.

Furthermore, the Committee previously asked the Government to reply to the observations of the International Trade
Union Confederation (ITUC) alleging that there is no collective bargaining in the wage-fixing process in the public sector.
The Government indicates that in the context of fixing minimum wages in the public sector, the opinion of the tripartite
Standing National Labour Council (CNPT) is taken into account. The Government also declares that since it is the biggest
employer in the country and it is part of the CNPT, engaging in collective bargaining with regard to public servants’
wages would be a duplication of effort. While noting the explanations provided by the Government, the Committee wishes
to recall that, under the terms of the Convention, public servants other than those engaged in the administration of the
State should have the benefit of machinery for negotiating the terms and conditions of their employment, including the
question of wages other than the minimum wage. The Committee therefore requests the Government to indicate the
measures taken to promote such machinery for negotiation in the public sector.

Lastly, the Committee requested the Government to consider amending sections 367—-370 of the Labour Code, which
appear to establish a procedure whereby all collective disputes are subject to conciliation and, failing resolution, to
arbitration. In view of the lack of information from the Government on this matter, the Committee repeats its request,
recalling that recourse to compulsory arbitration in all cases where the parties do not reach agreement through
collective bargaining is only acceptable in relation to public servants engaged in the administration of the State (Article
6 of the Convention), essential services in the strict sense of the term and acute national crises. The Committee also
requests the Government once again to provide its comments on the matter of compulsory recourse to long conciliation
or arbitration procedures in the event of a dispute, as raised by the ITUC in its 2013 observations.

The Committee is raising other matters in a request addressed directly to the Government.

CICICIORCRS),

Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the Government’s reply to the allegations made by the International Trade Union
Confederation (ITUC) in 2014 concerning a strike by teachers that reportedly resulted in: (i) the arbitrary arrest of teachers
who are trade unionists by the Directorate-General for Territorial Surveillance (DGST); and (ii) the abduction in June
2013 of Mr Dominique Ntsienkoulou, a member of the Dialogue Group for the Redevelopment of the Teaching Profession
(CRPE), by officials of the Provincial Directorate for Territorial Surveillance (DDST) and his subsequent disappearance.
The Committee notes that, according to the Government: (i) the Directorate-General of the Police (and not the DGST)
summoned the leaders of the CRPE to explain the reasons for their excessive action during the strike; and
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(ii) Mr Ntsienkoulou left his home on his own initiative and was never arrested, abducted or investigated by the national
police services. In light of the divergent information provided by the ITUC and the Government, the Committee wishes to
recall that the public authorities must not interfere in the legitimate activities of trade union organizations by subjecting
workers to arrest or arbitrary detention, and that the arrest and detention of trade unionists, without any charges being
brought or without a warrant, constitute a serious violation of the trade union rights enshrined in the Convention. The
Committee trusts that the Government will ensure that these principles are fully respected and urgently requests it to
further investigate the situation of Mr Ntsienkoulou, particularly as to his safety and whereabouts and to provide
information in this respect.

The Committee notes the observations of the International Organisation of Employers (IOE), received on

1 September 2015, which are of a general nature.

The Committee is raising other matters in a request addressed directly to the Government.

Croatia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1991)

The Committee notes that the Government’s report has not been received. The Committee is bound to repeat its

previous comments.
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Follow-up to the discussion of the Committee on the Application of Standards
(International Labour Conference, 103rd Session, May—June 2014)

The Committee takes due note of the discussion which took place within the Conference Committee in June 2014.

The Committee notes the observations received on 1 September 2014 from the International Trade Union Confederation
(ITUC) and requests the Government to provide its comments on the application in practice of the provisions of the
Convention. The Committee also notes the Government’s comments on the 2013 observations made by the Association of
Croatian Trade Unions (MATICA).

Article 1 of the Convention. Protection of workers against acts of anti-union discrimination. In its previous comments,
the Committee, referring to allegations of excessive court delays in dealing with cases of anti-union discrimination, had requested
the Government to provide information on the progress made with respect to the measures aimed at improving the efficiency of
the legal protection. The Committee notes from the information provided by the Government to the Conference Committee that:
(i) a comprehensive process of judicial reform has been taking place during the past few years, in the framework of which many
laws have been amended, the courts have been restructured and their territorial distribution modified, and information technology
has been advancing, which resulted in a considerable drop of the number of unresolved cases; and (ii) the Labour Inspectorate
Act was adopted and entered into force on 20 February 2014 and the Inspectorate Unit was established as a separate unit within
the Ministry of Labour and Pension System since 1 January 2014. The Committee requests the Government to continue to
provide details on measures envisaged or taken with a view to accelerating judicial proceedings in cases of anti-union
discrimination, and to provide practical information including statistics concerning the impact of such measures on the length
of the proceedings.

Articles 4 and 6. Promotion of collective bargaining in the public service. In its previous comments, the Committee,
referring to previous allegations made by the Trade Union of State and Local Government Employees of Croatia (SDLSN) that
the Local and Regional Self-Government Wage Act of 19 February 2010 restricts the right of employees of financially weaker
local and regional self-government units to bargain collectively over the wage formation basis, had noted the Government’s
indication that salaries of civil servants in local and regional self-government units are adjusted to salaries of civil servants at
state level and had requested the Government to provide information on the practical application of such adjustment. The
Committee notes from the information provided by the Government to the Conference Committee that: (i) the wage formation
basis for the calculation of pay of employees of all local and regional self-government units, including financially weaker ones, is
determined by collective bargaining (section 9 of the Act); (ii) the wage formation basis in units where aids exceed 10 per cent of
the unit income must not exceed the wage formation basis of civil servants (section 16); and (iii) this restriction ensures that units
which do not have sufficient income for their expenses and rely on aid from the state budget for the salaries of their employees,
cannot increase salaries disproportionally to their income. The Committee recalls that special modalities for collective bargaining
in the public service, in particular as regards wage clauses and other clauses with budgetary implications, are compatible with the
Convention. Noting that the SDLSN criticizes the current system, the Committee invites the Government to initiate a dialogue
with the most representative workers’ organizations in the local and regional self-government units of the public service with
a view to exploring possible improvements to the collective bargaining system on the wage formation basis.

Furthermore, the Committee had noted the allegations that the Act on the Realization of the Government’s Budget of 1993
allowed the Government to modify the substance of collective agreements in the public sector for financial reasons. Recalling
that, in general, a legal provision which allows one party to modify unilaterally the content of signed collective agreements is
contrary to the principles of collective bargaining, the Committee had requested the Government to provide a copy of the relevant
legislative provisions and information on their application in practice. The Committee notes from the information provided by the
Government to the Conference Committee that this law is no longer in force, that it is standard procedure to adopt annually an act
on the realization of the state budget, and that the Act on the Realization of the State Budget of the Republic of Croatia for 2014
was recently adopted but not yet translated into one of the ILO working languages. The Committee requests the Government to
provide a copy of the aforementioned Act and underlines the importance of ensuring that any future Act on the Realization of
the State Budget does not enable the Government to modify the substance of collective agreements in force in the public
service for financial reasons.

With reference to previous allegations of MATICA denouncing the content of the Act on the Criteria for Participation in
Tripartite Bodies and Representativeness for Collective Bargaining of 13 July 2012 (2012 Representativeness Act), the
Committee had expressed the wish to receive any comments the most representative employers’ and workers’ organizations may
wish to make in respect of this matter, so as to enable it to assess the established representativeness criteria. The Committee notes
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the Government’s indication that: (i) the contested 2012 Representativeness Act is no longer in force; (ii) a new Act on Trade
Unions’ and Employers’ Associations’ Representativeness (2014 Representativeness Act) was adopted and entered into force on
7 August 2014 as part of a package which included adoption of a new Labour Act; and (iii) the 2014 Representativeness Act was
elaborated in close cooperation and after numerous consultations with all representative social partners including MATICA. The
Committee notes that the Government draws attention to certain developments in the new legislation that seek to address issues
previously raised by MATICA (for example, longer period of extended application of collective agreement after expiry may be
specified by the collective agreement in question; professional unions must fulfil the same general representativeness criteria as
all other unions). With a view to examining the conformity of the 2014 Representativeness Act with the Convention, the
Committee requests the Government to provide copies of it and further information on the relevant provisions and their
application in practice, and expresses the wish that the most representative employers’ and workers’ organizations provide any
views or comments in respect of the new legislation, so as to enable it to assess the newly established representativeness
criteria, and to determine whether the established criteria are shared by the most representative social partners.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Noting the adoption of the new Labour Act in 2014, the Committee invites the Government to provide information
on the provisions giving effect to the Articles of the Convention, and their application in practice.

Ecuador

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee notes the joint observations of the National Federation of Education Workers (UNE), Public
Services International-Ecuador (PSI-E) and the United Front of Workers (FUT), received on 23 August 2015, and the
observations of the International Trade Union Confederation (ITUC), received on 1 September 2015, with both of the
trade union communications referring to issues examined in the present observation and the corresponding direct request.
The Committee also notes that, in their observations, these Ecuadorian trade unions denounce the active role played by the
Government in the establishment of the National Confederation of Public Sector Workers, the United Central Workers’
Organization and the Primary Teachers’ Network. The Committee requests the Government to provide its comments in
this regard. The Committee also notes the observations of the International Organisation of Employers (IOE), received on
1 September 2015, which are of a general nature.

The Committee notes the Government’s comments in reply to the 2014 observations of the PSI-E, the Standing
Inter-Union Committee and the UNE concerning the prosecution of Mery Zamora (former President of the UNE), Carlos
Figueroa (former Executive Secretary of the Ecuadorian Medical Federation) and Fernando Villavicencio (former trade
union leader in the petroleum sector). The Government indicates that: (i) in its ruling of 27 May 2014, the National Court
of Justice acquitted Mery Zamora, who had previously been found guilty of the destruction, deterioration, misuse,
interruption or paralysis of public services; (ii) Carlos Figueroa was found guilty on 13 March 2014 of the crime of
malicious defamation against the President of the Republic, and he was released from the Social Rehabilitation Centre of
Quito on 17 January 2015; and (iii) Fernando Villavicencio was convicted of the same crime on 16 April 2013, and on
23 March 2015, following several appeals, the national court set aside the penalty imposed upon him. The Committee
notes that, in their 2015 observations, the UNE, PSI-E and FUT, as well as the ITUC, denounce: (i) the violation by the
State of the precautionary measures ordered by the Inter-American Commission on Human Rights for Carlos Figueroa;
and (ii) the persistence of the persecution of Mery Zamora. The trade unions indicate that an appeal has been lodged
against the acquittal of Mery Zamora by the Office of the Prosecutor General through an extraordinary protection appeal
to the Constitutional Court, despite the fact that such legal action is intended to protect the fundamental rights of
individuals, and not the interests of the State. The Committee expresses concern at the cases described above and recalls
that the peaceful exercise of trade union activities, including the right to express opinions, should not give rise to charges,
convictions, or extraordinary legal action by the Government against trade union leaders and members. The Committee
requests the Government to take these principles fully into account in the future and to continue providing information
on the situation of Mery Zamora.

The Committee notes the Government’s comments in reply to the observations of the PSI-E, the Standing Inter-
Union Committee and the UNE of 2014 concerning the refusal to register the new executive committee of the UNE. The
Government indicates that the Ministry of Education refused the registration of the executive committee on the grounds
that it had not attached the documents required by section 21(a) of the Regulations on the operation of the unified
information system for social and citizens’ organizations (Executive Decree No. 16 of 20 June 2013) and because it had
not complied with various provisions of the statutes of UNE. While noting that matters of a general nature raised by
Executive Decree No. 16 are examined in the direct request supplementing the present observation, the Committee recalls
that, under Article 3 of the Convention, the election of trade union leaders is an internal matter for the organizations in
which the administrative authorities should not interfere. In this regard, any issues concerning the lawful nature of trade
union elections should first give rise to the application of the procedures set out in the organization’s statutes and, if they
cannot be resolved internally, should be submitted to the courts. Based on the above, the Committee requests the
Government to register the new executive committee of the UNE and to provide information on developments in this
regard.
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The Committee also notes the report of the ILO technical mission which, at the invitation of the Government, visited
the country from 26 to 30 January 2015 as a follow-up to the discussion in the Committee on the Application of Standards
of the International Labour Conference in June 2014 concerning the application by Ecuador of the Right to Organise and
Collective Bargaining Convention, 1949 (No. 98). The Committee welcomes the fact that the Government agreed to
broaden the mandate of the mission to the legislative issues raised by the Committee concerning the present Convention.

Article 2 of the Convention. Right of workers to establish organizations of their own choosing without previous
authorization. Impossibility of establishing more than one trade union in state bodies. In its previous comments, the
Committee requested the Government to take measures to amend article 326(9) of the Constitution, which provides that
for all purposes relating to industrial relations in state institutions, workers shall be represented by a single organization.
The Committee notes the Government’s indication that: (i) both article 326(7) of the Constitution, which gives broad
recognition to the right to freedom of association, and the provisions of the Labour Code, which are applicable to public
sector workers, recognize the right of workers in the public sector, without distinction whatsoever, to establish
organizations of their own choosing; and (ii) 1,532 trade unions of public sector workers are registered in the country.
Taking due note of the Government’s indications, the Committee requests the Government to take the necessary
measures to amend article 326(9) of the Constitution so as to bring it into conformity with Article 2 of the Convention
and with the provisions of Ecuadorian legislation referred to above.

Excessive number of workers (30) required for the establishment of associations, enterprise committees, or
assemblies for the organization of enterprise committees. In its 2014 report, the Government indicated that, during the
current revision of the labour legislation, the Committee’s comments would be taken into account concerning the
minimum number of workers required for the establishment of trade unions. Nevertheless, the Committee notes that the
Basic Act on labour justice and the recognition of household work (hereinafter, the Labour Justice Act), adopted in April
2015, has not modified the minimum number of 30 workers required by the legislation. The Committee also notes the
Government’s indication in its latest report that: (i) the Convention does not establish a specific minimum number of
members, leaving their determination to the national authorities; and (ii) the minimum number of 30 members does not
constitute an obstacle to the establishment of trade unions. The Committee recalls in this respect that: (i) under the terms
of Article 2 of the Convention, workers shall have the right to establish organizations of their own choosing; (ii) as
indicated in its 2012 General Survey on the fundamental Conventions, paragraph 89, while the legislation in countries
which have ratified the Convention may regulate the exercise of this right by establishing a minimum number of members,
the numbers should be fixed in a reasonable manner so that the establishment of organizations freely, as guaranteed by the
Convention, is not hindered; and (iii) the Committee has generally considered that the requirement of a minimum number
of 30 members to establish enterprise unions in countries in which the economy is characterized by the prevalence of
small enterprises, hinders the freedom to establish trade unions. Noting that the country has a very high proportion of
small enterprises and that the national trade union structure is based on enterprise unions, the Committee, since the
legislative reform of 1985 which increased the minimum number of members from 15 to 30, has been requesting the
Government to reduce the minimum number required by the legislation. The Committee therefore once again requests
the Government to take the necessary measures to amend sections 443, 452 and 459 of the Labour Code, which
stipulate various requirements and criteria for the establishment of associations, and to report any developments in this
regard.

Article 3. Requirement of Ecuadorian nationality to be eligible for trade union office. In its previous comments,
the Committee requested the Government to take measures to amend section 459(4) of the Labour Code, which establishes
the requirement of Ecuadorian nationality to hold office in enterprise committees. In this regard, the Committee notes with
satisfaction that section 49 of the Labour Justice Act has removed from the Labour Code the nationality requirement
referred to above.

Election of workers who are not union members as officers of enterprise committees. The Committee notes that the
ITUC, UNE, PSI-E and FUT denounce the fact that new section 459(3) of the Labour Code, adopted as part of the Labour
Justice Act, provides that enterprise committees “shall be composed of any worker, whether or not a union member, who
is registered on the lists for such election”, and thereby violates the independence of trade unions and allows interference
by both the State and the employer in elections. The Committee observes that, under the terms of the Labour Code, the
enterprise committee is one of the forms that may be taken by trade unions within the enterprise, with the officers of the
enterprise committee being elected by all the workers in the enterprise who are unionized. Recalling that, under the terms
of Article 3 of the Convention, workers’ organizations shall have the right to elect their representatives in full freedom, the
Committee considers that: (i) the imposition by law that workers who are not union members may stand for election as
officers of the enterprise committee is contrary to the trade union autonomy recognized by this provision of the
Convention; and (ii) it would be acceptable for workers who are not union members to stand for office only if the specific
rules of the enterprise committee envisage this possibility. The Committee therefore requests the Government to take the
necessary measures to amend section 459(3) of the Labour Code to bring it into compliance with the principle of trade
union autonomy, and to provide information on any progress made in this regard.

Prison sentences for the stoppage or obstruction of public services. In its previous comments, the Committee
requested the Government to take the necessary steps to amend Decree No. 105, of 7 June 1967, and section 346 of the
Basic Comprehensive Penal Code, so as not to impose penal sanctions on workers carrying out a peaceful strike. In this
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regard, the Committee notes that: (i) the Government indicates that Decree No. 105 has not been part of Ecuadorian
legislation since 1971; (ii) the Government’s report does not refer to section 346 of the Basic Comprehensive Penal Code;
and (iii) during the ILO technical mission in January 2015, the officials of the Ministry of Labour indicated that section
346 of the Basic Comprehensive Penal Code was not intended to prohibit the right to strike, and discussed the possibility
of that provision explicitly indicating that the specified acts do not include the peaceful exercise of the right to strike.
Recalling that no penal sanctions should be imposed with respect to carrying out a peaceful strike but such sanctions
should only be permissible where violence against persons or property, or other serious infringements of penal law
have been committed, the Committee once again urges the Government to take the necessary measures to amend
section 346 of the Basic Comprehensive Penal Code as indicated above and to report any developments in this regard.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee notes the joint observations of the National Federation of Education Workers (UNE), Public
Services International-Ecuador (PSI-E) and the United Front of Workers (FUT), received on 23 August 2015, and the
observations of the International Trade Union Confederation (ITUC), received on 1 September 2015, which contain
denunciations of violations of the Convention in practice, as well as legislative issues that the Committee is examining in
the present observation. The Committee requests the Government to provide its comments on the denunciations of
violations in practice contained in these trade union observations. The Committee also once again requests the
Government to provide its comments on the allegations of anti-union dismissals in an enterprise in the banana sector
contained in the 2014 ITUC observations.

The Committee also notes the report of the ILO technical mission which visited the country at the invitation of the
Government, from 26 to 30 January 2015, as a follow-up to the discussion in the Committee on the Application of
Standards of the International Labour Conference in June 2014 on the application of the Convention by Ecuador.

Application of the Convention in the private sector

Article 1 of the Convention. Protection against acts of anti-union discrimination. The Committee notes with
interest that section 33 of the Act on labour justice and the recognition of household work (hereinafter, the Labour Justice
Act), adopted in April 2015, which amends section 187 of the Labour Code, provides that the unjustified dismissal of
members of the executive committee of a trade union shall have no effect. The Committee requests the Government to
provide information on the application of this provision in practice.

In its previous comments, the Committee requested the Government to take the necessary measures to ensure that
the legislation includes a specific provision guaranteeing protection against acts of anti-union discrimination in access to
employment. Noting that the Government’s report does not refer to this matter, the Committee once again requests the
Government to take the measures requested and to report on any progress made in this respect.

Article 4. Promotion of collective bargaining. In its previous comments, the Committee pointed out the need to
amend section 221 of the Labour Code respecting the submission of the draft collective agreement, so that, where there is
no organization with over 50 per cent of the workers as members, minority trade unions may, either alone or jointly,
negotiate on behalf of their members. The Committee notes the Government’s indication that this provision of the Labour
Code guarantees the representativity of the workers’ organization with which the collective agreement is concluded.
Recalling that the requirement of an excessively high percentage of representativity in order to be allowed to
participate in collective bargaining can hinder the promotion and development of free and voluntary collective
bargaining in accordance with the Convention, the Committee once again requests the Government to take the
necessary measures to amend section 221 of the Labour Code as indicated. The Committee also requests the
Government to indicate the number of collective agreements concluded in recent years, and the number of workers and
sectors covered.

Application of the Convention in the public sector

Articles 1 and 2. Protection against acts of anti-union discrimination and interference. In its previous comments,
noting the absence of specific provisions respecting anti-union discrimination and interference in the Basic Act on the
Public Service (LOSEP), the Basic Act on Public Enterprises (LOEP), the Basic Act on Higher Education (LOES) and the
Basic Act on Intercultural Education (LOEI), the Committee requested the Government to take the necessary measures to
ensure that the legislation applicable to the public sector, at least for workers not covered by the exception set out in
Article 6 of the Convention, contains provisions prohibiting and establishing dissuasive penalties for any acts of anti-union
discrimination and interference, as envisaged in Articles 1 and 2 of the Convention. The Committee notes that the ILO
technical mission which visited the country in January 2015, in its report, noted the undertaking by the Ministry of Labour
to include in the LOSEP a provision similar to that in the Labour Justice Act, which inserted into the Labour Code a
provision establishing that the unjustified dismissal of trade union representatives shall be null and void. However, the
Committee notes that the Government’s report, which refers to the general prohibition of discrimination in the
Constitution and the LOSEP, does not contain information on this subject. In this regard, the Committee emphasizes that
the procedure known as ‘“compulsory purchase of redundancy”, as examined by the Committee on Freedom of
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Association in Case No. 2926, which allows the public administration, through the payment of compensation, to
unilaterally remove public servants without having to indicate the grounds for the termination of the employment
relationship, makes it even more necessary to adopt provisions affording effective protection to public servants against
any acts of anti-union discrimination. The Committee therefore urges the Government to take the necessary measures to
ensure that the legislation applicable to the public sector contains provisions prohibiting and establishing dissuasive
penalties for any acts of anti-union discrimination and interference, as set out in Articles 1 and 2 of the Convention.

Articles 4 and 6. Personal scope of collective bargaining in the public sector. In its previous comments, the
Committee noted that the LOEP, LOSEP, LOES and LOEI do not recognize the right to collective bargaining of public
servants, and that only public sector workers governed by the Labour Code may engage in collective bargaining. Recalling
that the Convention applies to public servants not engaged in the administration of the State (such as employees in public
enterprises, municipal employees and employees in decentralized bodies, public sector teachers and air transport
personnel), the Committee requested the Government to take the necessary measures to extend the right to collective
bargaining to all the categories of public employees covered by the Convention. In this regard, the Committee notes the
Government’s indication that public servants enjoy the right to organize and that they benefit from financial conditions
that are better than those in the private sector, as well as a broad series of rights which respond to their needs.
Emphasizing that, under the terms of the Convention, workers who are covered by the Convention have the right to
engage in collective bargaining, irrespective of the other rights or benefits that they enjoy, the Committee urges the
Government, in consultation with the trade union organizations concerned, to take the necessary measures for the
revision of the LOSEP and related legislation so as to recognize the right to collective bargaining of public servants
who are not engaged in the administration of the State.

The Committee further notes that the UNE, PSI-E, FUT and ITUC allege that a draft set of constitutional
amendments, which have been under examination since June 2014 by the National Assembly, and which provide that
public sector workers currently governed by the Labour Code will be subject to administrative laws governing the terms
and conditions of work of public servants, has the objective of completely eliminating the right to collective bargaining in
the public sector. The Committee notes that the draft constitutional amendments did not give rise to broad discussions
before the ILO technical mission in January 2015 and were the subject of the conclusions and recommendations of the
Committee on Freedom of Association in November 2015, in the context of Case No. 2970. The Committee notes that the
Committee on Freedom of Association referred to the legislative aspects of the case.

In this regard, the Committee notes that: (i) with a view to unifying the legal regime governing workers in the public
sector, these constitutional amendments envisage the deletion of the third indent of article 229 of the Constitution and the
amendment of the 16th indent of article 326 such that wage earners in the public sector, who are currently governed by the
Labour Code, will be subject to the LOSEP and the other administrative laws governing terms and conditions of work in
the public sector; and (ii) the single transitional provision in the draft amendments provides that wage earners in the public
sector recruited prior to the entry into force of the amendments will not lose the rights guaranteed by the Labour Code.

The Committee therefore observes that the adoption of the constitutional amendments would have the effect of
extending the scope of application of the LOSEP and other administrative laws to all public sector workers, with the sole
exception of wage earners in the public sector recruited prior to the entry into force of the amendments. Since, as noted
above, the administrative laws referred to do not recognize the right of public servants to collective bargaining, the
Committee notes with concern that the adoption of the constitutional amendments would result, with the legislation in its
current form, in an extension of non-compliance of Article 4 of the Convention, which recognizes the right to collective
bargaining of all public sector workers who are not engaged in the administration of the State. In this respect, the
Committee considers, in the same way as the Committee on Freedom of Association, that the discussion of the draft
constitutional amendments makes it even more urgent to amend the LOSEP and other administrative laws in order to
bring them into conformity with the Convention. While noting that the Government informed the Committee on Freedom
of Association that provisions would be adopted regulating more specifically the trade union rights of public servants,
once the constitutional amendments had been adopted, the Committee notes that it has not received information on
specific initiatives to amend the legislation as indicated. The Committee therefore urges the Government to launch
immediately a process of consultation with workers’ organizations in the public sector with a view to taking the
necessary measures to ensure that the draft constitutional amendments contribute to the application of Article 4 of the
Convention and that the legislation applicable to the public sector is in conformity with that Article. Recalling that the
Government may avail itself of ILO technical assistance, the Committee requests it to report on any developments in
this regard.

Material scope of collective bargaining in the public sector. In its previous comments, the Committee noted that
the LOSEP and the LOEP do not allow public sector workers who have the right to conclude collective agreements
(public service workers governed by the Labour Code), to negotiate the level of their remuneration. Recalling that the
Convention applies to public servants who are not engaged in the administration of the State, the Committee requested the
Government to take the necessary measures to restore the right of public sector workers covered by the Convention to
engage in collective bargaining with regard to their remuneration. In this respect, the Committee again notes the
Government’s indication that public sector workers enjoy better financial conditions than those in the private sector, as
well as a broad range of rights which respond to their needs. The Committee also notes that the new section 118 of the
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Labour Code, as amended by the Labour Justice Act adopted in April 2015, provides that the Ministry of Labour shall set
remuneration and determine the scales of increments applicable to public servants and public sector workers. Recalling
once again, in reply to the Government’s earlier comments, that there are arrangements which allow for the
conciliation of the protection of the principle of equal remuneration for work of equal value in the public sector and
the respect for budgetary allocations, on the one hand, and the recognition of the right to collective bargaining, on the
other, the Committee urges the Government to take the necessary measures to restore the right to collective bargaining
on all matters affecting the working and living conditions of public servants and public sector workers covered by the
Convention, and to report on any developments in this regard.

Determination of the abusive nature of collective agreements in the public sector by the Ministry of Labour. The
Committee recalls that the Committee on Freedom of Association drew its attention to the legislative aspects of
Case No. 2684 (Report No. 372, paragraphs 282 and 285) relating to the violation of the right to collective bargaining as a
result of empowering the Ministry of Industrial Relations through Ministerial Order Nos 00080 and 00155 to determine
the abusive character of clauses in collective agreements in the public sector. In its previous comments, the Committee
requested the Government to take the necessary measures to ensure that the determination of any abusive clauses in
collective agreements in the public sector lies within the competence of the judicial authorities. The Committee once again
notes the Government’s indication that the administrative authorities are not judges and parties to the revision of collective
agreements in the public sector, as they provide equitable support to both employers and workers. The Committee
highlights once again that, in light of the principle of free and voluntary collective bargaining enshrined in Article 4 of the
Convention, the determination of the abusive nature of clauses in collective agreements in the public sector should only
apply to cases of violation of the legislation or to very serious cases of distortion of the collective bargaining purposes,
and that this determination should lie with the judicial authorities. The Committee therefore urges again the Government
to take the necessary measures in this respect, including the repeal of the provisions of the national legislation which
empower the Ministry of Labour to determine the abusive nature of collective agreements in the public sector. The
Committee requests the Government to report on any developments in this regard.

El Salvador

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2006)

The Committee notes the observations of the International Trade Union Confederation (ITUC), received on
1 September 2015, alleging violations of the Convention in specific enterprises and public institutions, and the
observations of the Salvadorean Trade Union Coordination (CSS), received on 9 September 2015. In addition, the
Committee notes the joint observations of the International Organisation of Employers (IOE) and the National Business
Association (ANEP), received on 1 September 2015. The Committee requests the Government to provide its comments
on all the abovementioned observations.

The Committee also notes the observations of the IOE received on 1 September 2015, which are of a general nature.

Follow-up to the conclusions in the Committee on the Application of Standards
(International Labour Conference, 104th Session, June 2015)

The Committee takes note of the discussion held in the Conference Committee on the Application of Standards in
June 2015 on the application of the Convention by El Salvador. It notes that the Conference Committee requested the
Government to: (i) take all necessary measures without delay to identify those responsible for the murder of Victoriano
Abel Vega and punish those guilty of this crime; (ii) ensure the full autonomy of employers’ and workers’ organization in
the joint and tripartite decision-making bodies, which necessitates the convocation and immediate setting up of the Higher
Labour Council where the legal reforms necessary to guarantee this autonomy should be the subject of consultations. In
order to achieve this, the Government should abstain from requesting consensus from the trade union confederations and
federations for the nomination of their representatives to the Higher Labour Council; (iii) revise on a tripartite basis in the
Higher Labour Council, Presidential Decree No. 86, which created the Presidential Commission for Labour Affairs; and
(iv) accept ILO technical assistance with a view to bringing its legislation and practice into conformity with the provisions
of the Convention.

With regard to the murder of the trade union leader Mr Victoriano Abel Vega in January 2010, which is the subject
of Case No. 2923 before the Committee on Freedom of Association, the Committee notes that, according to the
Government, in July 2015 the Ministry of Labour met with the General Prosecutor of the Republic and that the latter
undertook to speed up the investigation process. The Committee recalls that the absence of judgments against those guilty
of crimes against trade union leaders and members creates, in practice, a situation of impunity, reinforcing the climate of
violence and insecurity and thereby seriously damaging the exercise of trade union rights. Observing that more than five
years have elapsed since the murder of Mr Victoriano Abel Vega, the Committee once again strongly urges the
Government to take all necessary measures to determine criminal liability and to punish the perpetrators of this crime
in the near future.
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With regard to the observance of the autonomy of employers’ and workers’ organizations to appoint their
representatives in joint and tripartite decision-making bodies, the Committee notes that, according to the Government:
(i) except for the Higher Labour Council (CST), all the joint and tripartite bodies in the country, including the Higher
Council on Wages, are functioning properly; (ii) since the entry into force of the reform of the procedures for election to
the executive bodies of various joint and tripartite institutions, such institutions, especially the Salvadorean Social Security
Institute, the Salvadorean Vocational Training Institute and the Social Fund for Housing, have been functioning normally;
(iii) the representatives both of employers’ organizations and of workers’ organizations have full autonomy in the
activities they carry out in these joint and tripartite bodies; and (iv) the abovementioned reforms allow equitable
participation by all organizations of workers and employers, the latter representing small and medium-sized enterprises as
well as large enterprises. The Committee also notes that, in their observations, the IOE and the ANEP assert that: (i) the
President of the Republic continues to appoint at his discretion the private sector representatives to the joint and tripartite
bodies; and (ii) the situation has worsened since this matter was discussed in the Committee on the Application of
Standards, as evidenced by the appointment of a person who is not representative of the private sector to the governing
board of the Development Bank of El Salvador. The Committee observes that the 19 decrees adopted on 22 August 2012
(Decrees Nos 81 to 99) provide that the employer representatives who are to sit on the executive councils of the
abovementioned institutions shall be chosen and appointed by the President of the Republic from an open list of
candidates from employers’ organizations, which have duly approved legal status, and which shall select their candidates
in accordance with their internal regulations.

While recalling that this matter gave rise to recommendations by the Committee on Freedom of Association in June
2013 in the context of Case No. 2980, the Committee emphasizes that the full autonomy of employers’ and workers’
organizations to determine their representatives, envisaged in Article 3 of the Convention, also applies to the appointment
of their representatives to joint and tripartite bodies. It follows that mechanisms that grant discretion to the executive to
select such representatives are contrary to the Convention. The Committee regrets the absence of any progress in law
and practice in this matter, and again urges the Government to take the necessary steps, in consultation with the social
partners, to amend the 19 decrees adopted on 22 August 2012 so that they reflect the guarantees laid down in the
Convention. The Committee requests the Government to report on all progress made in this matter.

As regards the failure to appoint workers’ representatives to the Higher Labour Council (hereinafter “the Council”),
the Committee takes note of the Government’s report and of the observations of the IOE and the ANEP which both refer
to the Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144). The Committee also notes the
conclusions and recommendations of June 2015 made by the Committee on Freedom of Association in Case No. 3054.
The Committee notes that: (i) the Council’s regulations stipulate that the worker members are to be appointed by trade
union federations and confederations registered with the Ministry of Labour and Social Welfare but provide for no
specific mechanisms to regulate such appointments; (ii) in 2013, two groups of federations and confederations submitted
two different lists of representatives; (iii) the Government indicates that since then it has been trying to get all the
federations and confederations to reach a consensus on the appointment of worker representatives; and (iv) the existence
of divergences between various blocks of trade union organizations has prevented the conclusion of such an agreement.
Lastly, the Committee notes that on 17 November 2015, the Government expressed the intention of engaging a mediation
process to facilitate the reactivation of the Council and requested assistance from the Office in identifying a mediator. The
Committee wishes to recall in this connection that: (i) according to Article 3 of the Convention, in appointing workers’
and employers’ representatives to joint and tripartite bodies, the autonomy of their representative organizations must be
observed; (ii) where the appointment of representatives is based on “most representative” status, the determination of the
most representative organization should always be based on objective, precise and pre-established criteria so as to avoid
any partiality or abuse in decision-making; and (iii) any dispute as to the appointment of workers’ or employers’
representatives should be settled by an independent body that has the confidence of the parties. Observing the central role
played by the Higher Labour Council in developing social dialogue in the country, the Committee underscores the need to
reconstitute the Council as a matter of urgency, since it has not functioned since 2013. The Committee trusts that the
mediation process announced by the Government will allow the workers’ representatives to the Council to be appointed
in the near future and in accordance with the guarantees laid down in the Convention. The Committee requests the
Government to report on all progress in this regard.

Article 2 of the Convention. Right of workers to establish and join organizations of their own choosing without
distinction and without previous authorization. Exclusion of some categories of public workers from the guarantees of
the Convention. In its previous comments, the Committee requested the Government to take the necessary measures to
revise the provisions of the Constitution of the Republic and the Civil Service Act (LSC), which exclude certain categories
of public servants from the right to organize (members of the judiciary, public servants who have authority to make
decisions or hold managerial posts, employees with duties of a highly confidential nature, private secretaries of high-
ranking officials, diplomatic representatives, assistants of the Public Prosecutor, or auxiliary agents, assistant prosecutors,
labour prosecutors and delegates). The Committee notes that the Government indicates that: (i) the draft reform of the
LSC proposed by the Civil Service Tribunal in 2011 is still before the Labour and Social Welfare Committee of the
Legislative Assembly; (ii) the reform of section 73 of the LSC implies amending articles 219 and 236 of the Constitution,
which is a long and complex process; and (iii) the restrictions in the current legislation have not precluded the existence of
101 trade union organizations in the public sector. While noting the information supplied by the Government, the
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Committee recalls first that according to Articles 2 and 9 of the Convention, all workers, with the sole exception of
members of the armed forces and the police, shall enjoy the guarantees set in the Convention. It further recalls that laws
and regulations providing that high-level officials must form separate organizations from those of other public servants are
compatible with the Convention, provided that they limit this category to persons exercising senior managerial or policy-
making responsibilities. The Committee accordingly requests the Government once again to take the necessary
measures to revise articles 219 and 236 of the Constitution and section 73 of the LSC as indicated above, and to report
on all progress in this regard.

Membership of more than one trade union. For several years, the Committee has been asking the Government to
take the necessary steps to revise section 204 of the Labour Code (CT), which prohibits membership of more than one
trade union, so as to enable workers who have more than one job in various occupations or sectors to join the
corresponding unions, and also to give them the possibility, should they so wish, to join branch and enterprise unions
simultaneously. Noting that, according to the Government, an inter-institutional team was set up in 2015 to examine
the feasibility of the legislative amendments requested, the Committee requests the Government to provide information
on any progress made in this regard.

Minimum membership to establish an organization. For several years, the Committee has been asking the
Government to take the necessary steps to revise section 211 of the CT and section 76 of the LSC, which lay down a
requirement of a minimum of 35 members to establish a workers’ union, and section 212 of the CT, which sets a
requirement of a minimum of seven employers to establish an employers’ organization. The Committee notes that the
Government indicates that a draft amendment of section 211 of the CT, which would reduce the minimum required to
20 workers has been under discussion in the Labour and Social Welfare Committee of the Legislative Assembly since
2007. Noting also the establishment of the abovementioned inter-institutional team, the Committee requests the
Government to provide information on any progress made in revising the abovementioned provisions.

Requirements for the acquisition of legal personality. In its previous comments, the Committee requested the
Government to take steps to amend section 219 of the CT, which provides that, in the process to register the union, the
employer shall certify that the founding members are employees. The Committee notes that the Government indicates that,
in order to verify that the founding members of the union are not employers’ representatives, the list the employer uses to
certify that the workers are employees is not enough, and that payslips or work certificates showing the job held are also
necessary. Observing that the information supplied by the Government appears to show that, in practice, employers are
still asked to certify that the founding members are employees, the Committee again recalls that the communication to the
employer of the names of members may give rise to acts of discrimination against workers who are forming a trade union.
On the basis of the foregoing, the Committee again requests the Government to take the necessary measures to amend
section 219 of the CT in order to ensure that the list of members of a union in the process of being formed is not
communicated to the employer.

Waiting period for the establishment of a new union following the refusal of its registration. In its previous
comments, the Committee requested the Government to take measures to revise section 248 of the CT by eliminating the
waiting period of six months required to submit a new application where a former application to register a union had been
denied. The Committee notes that the Government: (i) reiterates that in practice, the Ministry of Labour accepts a new
application for registration the day after the refusal; and (ii) reports that a proposal to amend section 248 of the CT as
requested by the Committee is before the Legislative Assembly. The Committee requests the Government to report on all
progress made in revising the abovementioned provision.

Article 3. Right of workers’ and employers’ organizations to elect their representatives in full freedom. In its
previous comments, the Committee requested the Government to take measures to revise article 47(4) of the Constitution
of the Republic, section 225 of the CT and section 90 of the LSC, which lay down a requirement to be “a national of
El Salvador by birth” in order to hold office on the executive board of a union. The Committee notes that the Government
indicates that: (i) in practice, most of the foreigners employed in the country hold managerial posts, which under the
legislation of El Salvador precludes their holding trade union office; and (ii) the abovementioned inter-institutional team
will examine the possibility of revising the provisions in question. Recalling that foreign workers should be allowed
access to trade union office at least after a reasonable period of residence in the host country, the Committee again
requests the Government to take the necessary steps to amend these provisions as indicated above.

With regard to the invitation extended by the Conference Committee on the Application of Standards to the
Government to accept technical assistance from the Office in order to bring its law and practice into line with the
provisions of the Convention, the Committee welcomes the request for assistance made by the Government in
September 2015 and hopes that the assistance will materialize in the near future.

Lastly, the Committee welcomes the ILO’s project, funded by the Directorate-General for Trade of the European
Commission, to support countries benefiting from the Generalized System of Preferences (GSP+) in applying international
labour standards effectively, El Salvador being one of the four countries covered by the project. The Committee trusts
that the activities conducted under the project will strengthen the Government’s capacity to adopt the measures
requested in this observation.

The Committee is raising other matters in a request addressed directly to the Government.
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Equatorial Guinea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes the observations of the International Organisation of Employers (IOE) received on

1 September 2015.

The Committee also notes with regret that the Government’s report has not been received. It expresses concern in

this respect. It is therefore bound to repeat its previous comments.

The Committee again recalls that it has been asking the Government for a number of years to: (i) amend section 5 of Act
No. 12/1992, which provides that employees’ organizations may be occupational or sectoral — so that workers may, if they so
desire, establish enterprise trade unions; (ii) amend section 10 of Act No. 12/1992, which provides that for an occupational
association to obtain legal personality it must, inter alia, have a minimum of 50 employees — so as to reduce the number of
workers required to a reasonable level; (iii) confirm that, as a result of a revision of the Fundamental Act in 1995 (Act No. 1 of
1995), the right to strike is recognized in public utilities and is exercised under the conditions laid down by law; (iv) provide
information on the services deemed to be essential, and on how the minimum services to be ensured are determined, as provided
for in section 37 of Act No. 12/1992; and (V) state whether public servants who do not exercise authority in the name of the State
enjoy the right to strike (section 58 of the Fundamental Act).

The Committee again urges the Government to take the necessary steps to amend the legislation in order to bring it into
full conformity with the provisions of the Convention and to send information in its next report on any measures taken or
contemplated in this respect. The Committee expresses the strong hope that the Government will take all possible steps without
delay to resume a constructive dialogue with the I1LO.

Furthermore, the Committee had noted the comments of the International Trade Union Confederation (ITUC) on the
application of the Convention and the persistent refusal to register various trade unions, namely the Trade Union of Workers of
Equatorial Guinea (UST), the Independent Services Union (SIS), the Teachers® Trade Union Association (ASD) and the
Agricultural Workers’ Organization (OTC). The Committee recalls once again that the discretionary power of the competent
authority to grant or reject a registration request is tantamount to the requirement for previous authorization, which is not
compatible with Article 2 of the Convention (see the 1994 General Survey on freedom of association and collective bargaining,
paragraph 74). Under these conditions, the Committee once again urges the Government to register without delay those trade
unions which have fulfilled the legal requirements and to provide information in this respect in its next report.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2001)

The Committee notes with regret that the Government’s report has not been received. It expresses concern in this

respect. It is therefore bound to repeat its previous comments.

Article 4 of the Convention. Collective bargaining. The Committee noted the previous comments by the International
Trade Union Confederation (ITUC), on the repeated refusal to recognize a number of trade unions, namely the Workers’ Union of
Equatorial Guinea (UST), the Independent Service Union (SIS), the Teachers’ Trade Union Association (ASD) and the Rural
Workers’ Organization (OTC), and the lack of a legal framework for the development of collective bargaining. The Committee
again stresses that the existence of trade unions established freely by workers is a prerequisite for the application of the
Convention. The Committee urges the Government once again to adopt the necessary measures without delay to create
appropriate conditions for the establishment of trade unions that are able to engage in collective bargaining with a view to
regulating conditions of employment.

Article 6. Right of public servants not engaged in the administration of the State to engage in collective bargaining. The
Committee notes that, according to ITUC’s comments, the right of workers in the public administration to establish trade unions
has still not been recognized in law, despite the fact that section 6 of the Act on trade unions and collective labour relations,
No. 12/1992, provides that the right to organize of employees in the public administration shall be regulated by a special law. The
Committee notes that the ITUC also indicates that the legal framework for collective bargaining is deficient and ambiguous. The
Committee urges the Government to indicate whether a special law has been adopted and whether it establishes the right to
organize and to collective bargaining of workers in the public administration, and asks it to send detailed information on the
application of the Convention to public servants not engaged in the administration of the State. The Committee reminds the
Government that it may seek technical assistance on this matter from the Office, and expresses the firm hope that it will take
without delay all measures within its reach to resume constructive dialogue with the ILO.

Application of the Convention in practice. The Committee asks the Government to send statistics of the number of
employers’ and workers’ organizations, the number of collective agreements concluded with these organizations and the
number of workers and the sectors covered.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.
Fiji

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2002)

The Committee notes the observations provided by the International Trade Union Confederation (ITUC) in a

communication received on 1 September 2015. It also notes the observations from the International Organisation of
Employers (I0E) received on 1 September 2015, which are of a general nature.
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Complaint made under article 26 of the Constitution of the ILO for non-observance of the Convention. The
Committee recalls that a complaint under article 26 of the ILO Constitution alleging the non-observance of the
Convention by Fiji, submitted by a number of Workers’ delegates at the 2013 International Labour Conference, was
declared receivable and remains pending before the Governing Body. The Committee takes note of the Tripartite
Agreement signed on 25 March 2015 by the Government, the Fiji Trades Union Congress (FTUC) and the Fiji Commerce
and Employers’ Federation (FCEF) acknowledging the review of labour laws including the Employment Relations
Promulgation (ERP) to be conducted under the Employment Relations Advisory Board (ERAB) to ensure compliance
with ILO core Conventions. The Committee notes that the Governing Body regretted the continuing failure to submit a
joint implementation report to the Governing Body in accordance with the Tripartite Agreement signed by the
Government of the Republic of Fiji, the FTUC and the FCEF on 25 March 2015, and as requested by the Governing Body
at its 324th Session (June 2015), and called on the Government of Fiji to accept a tripartite mission to review the ongoing
obstacles to the submission of a joint implementation report and consider all matters pending in the article 26 complaint.
The Committee understands that the tripartite mission will take place in the near future and trusts that it will be able to
assist the Government and the social partners in finding solutions to the outstanding matters concerning the
application of the Convention.

Trade union rights and civil liberties. The Committee previously noted with interest that the new Police
Commissioner had reactivated the investigation into the assault of trade union leader Felix Anthony which had been the
subject of its previous comments. The Committee trusted that Mr Anthony would cooperate with the investigation and
requested the Government to provide information on any further developments in this matter. The Committee takes due
note of the Government’s indication that the relevant investigation file has been compiled by the Fijian Police and
forwarded to the Office of the Director of Prosecutions on 25 February 2015 for advice on the next course of action, and
that Mr Anthony has failed to provide a formal statement indicating his willingness to pursue the case and to submit the
outstanding medical reports.

The Committee further recalls that its previous comments also referred to the cases of Mr Daniel Urai (President of
the FTUC) and Mr Goundar who were the subject of criminal charges. The Committee trusted that all charges against
Mr Urai related to his exercise of trade union activity would be immediately dropped, and requested the Government to
indicate whether there were any charges still pending against Mr Goundar. The Committee understands and notes with
satisfaction that the sedition charges brought against Mr Urai and another person four years ago, have been dropped by
the Suva Magistrate Court, after the filing of a nolle prosequi by the Director of Public Prosecutions, and that the dropping
of charges entails the passport return and the lifting of a travel ban. Noting the Government’s indication that Mr Urai
had a second case pending in court on charges of unlawful assembly on the grounds of failure to observe the terms of
the Public Emergency Regulations (PER), the Committee expresses the strong hope that the remaining charges against
Mr Urai related to his exercise of trade union activity would equally be dropped without delay, and requests the
Government once again to indicate whether there were any charges still pending against Mr Goundar.

Legislative issues. Employment Relations (Amendment) Act 2015. The Committee notes that, according to the
Government’s report as well as the implementation report submitted by the Government of Fiji on 15 October 2015:
(i) the ERAB held three meetings in May 2015, at which it endorsed the repeal of the Essential National Industries
(Employment) Decree 2011 (ENID) and discussed the draft Employment Relations (Amendment) Bill prepared by the
Government; (ii) after the ERAB recorded the matters of disagreement, the Government proposed that it refer the draft
Bill to the Minister; and (iii) the Bill was tabled in Parliament on 22 May 2015; the Parliamentary Standing Committee
heard submissions from all stakeholders; and the Bill was approved by Parliament and enacted on 14 July 2015 as
Employment Relations (Amendment) Act No. 10 of 2015.

The Committee notes with satisfaction that the following issues raised previously have been resolved through the
adoption of the Employment Relations (Amendment) Act 2015: possibility for workers exercising more than one
occupational activity to belong to more than one union in the same industry, trade or occupation as long as it does not
concern the same employer (section 119(2)) as amended); power of the Registrar to inspect union accounts during normal
business hours limited to the case of requisition of 10 per cent of the voting membership (section 128(2)); and the removal
of the penalty of imprisonment in case of staging an unlawful but peaceful strike (sections 250 and 256(a)). However,
recalling that penal sanctions should not be imposed for participation in peaceful strikes, the Committee requests that
sections 250 and 256(a) be amended to eliminate the penalty of a fine for such form of participation.

The Committee further notes that section 191BW of the ERP as amended in 2015 provides that the ENID is repealed
except to the extent saved by new Part 19 of the ERP. While noting with interest the repeal of the ENID, the Committee
notes with deep concern that the amendments to the ERP carry on a number of elements of the ENID, which had already
been the subject of concern to the Committee, and which are further addressed below.

Article 2 of the Convention. Right of workers to establish and join organizations of their own choosing. The
Committee notes that new Part 19 of the ERP sets out the manner of worker representation in all designated essential
services and industries. Parts 1-12, 14-16, 18, 21 and 22 of the ERP shall only apply to essential services and industries to
the extent that there is no inconsistency with Part 19. The Committee notes with concern that, pursuant to section 185 of
the ERP as amended, the list of industries considered as essential services now includes the services listed in Schedule 7
of the ERP (air/sea rescue services; air traffic control services; civil aviation telecommunication services; electricity
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services; emergency services in times of national disaster; fire services; health services; hospital services; lighthouse
services; meteorological services; mine pumping, ventilation and winding; sanitary services; supply and distribution of
fuel, petrol, oil, power and light essential to the maintenance of the services in Schedule 7; telecommunications; transport
services necessary for the operation of any services in Schedule 7; and water services), the essential national industries
declared under the ENID (financial industry, telecommunications industry, civil aviation industry and public utilities
industry) and the corresponding companies designated under the ENID, as well as the Government, statutory authorities,
local authorities and government commercial companies (according to the FTUC, the latter item further qualifies the sugar
industry and the fishing industry as essential services). This expanded list, as indicated by the Government, concerns
workplaces where workers may choose means of representation other than trade unions.

The new definition applicable to Part 19 of the term “trade union” (section 185) refers to a trade union of workers
registered under the ERP, which shall include a bargaining unit formed or registered under the ENID or under Part 19.
Section 189(1) provides that a bargaining unit, which is formed under the ENID or by decision, through secret ballot, of
25 per cent of workers employed by the same employer in an essential service (section 189(4)), shall be deemed to be a
trade union for the purposes of Part 19 and shall be entitled to engage in collective bargaining for the workers who are part
of the bargaining unit and to lodge trade disputes to the Arbitration Court on behalf of those workers. Pursuant to
section 189(3), a bargaining unit shall be entitled to register itself as a trade union under the ERP and shall, upon
registration, be entitled to all the rights, and shall be subject to all the liabilities, applicable to a trade union under the ERP.
Section 190 provides that all workers in an essential service shall have the right to form and join a trade union or a
bargaining unit, and shall be entitled to engage in collective bargaining and have their trade disputes adjudicated by the
Arbitration Court in accordance with Part 19. According to section 189(2), if a majority of the workers in a bargaining unit
formed under the ENID decide, through secret ballot, to join a trade union established under the ERP, then that bargaining
unit shall cease to exist and the workers shall, for the purposes of Part 19, be represented by that trade union.

The Committee notes that there is a dual use of the term “trade union” in the above provisions: on the one hand, the
term is used in the traditional sense for workers’ organizations registered under Part 14 of the ERP; and on the other hand,
the term is employed for bargaining units, whose officers are restricted to those working in the bargaining unit, and whose
procedures for registration under Part 14, with accompanying constitutions, rules, elections of officers, general assemblies,
etc. are not clear. The establishment of a bargaining unit appears to simply require under the ERP the holding of a ballot
where 25 per cent of workers vote in favour. The Committee recalls that, according to the report of the 2014 ILO direct
contacts mission:

[TThe mission heard numerous witnesses expressing deep concern about the effects of the ENID on the trade union
movement in the country and the capacity to exercise trade union rights. Indeed, beyond the detailed provisions that the
supervisory bodies have already requested be amended, the information gathered by the mission from all concerned, including
enterprises covered by the Decree and their respective bargaining units, has led it to understand that it is not possible for trade
unions as such to continue to function under the Decree. ... The de-registration of unions and abrogation of collective bargaining
agreements are not followed by the establishment of enterprise unions, but rather the creation of bargaining units with employee
representatives that have to additionally create new legal structures for any dues collection. While it has been said that they can
consult with outside unions, the employee representatives are nevertheless obliged to sit alone in negotiations with management
representatives and hired lawyers apparently much better equipped for such dialogue; thus resulting in a severe imbalance of
power in the bargaining process, not to mention the fear of reprisal that accompanies employee bargaining representatives who
consider that their jobs may be in jeopardy.

The Committee observes that, in the case of a long list of essential services and industries, the ERP as how amended
gives preference, just like the ENID, to the formation of worker representation in structures other than trade unions, by
enabling “bargaining units” to be created with only 25 per cent of workers. Such representation will continue as the only
representation at the workplace unless and until the workers vote by a majority (50 per cent plus one) to establish a trade
union. In these circumstances, the Committee cannot but conclude that the amendments introducing the ENID approach to
worker representation into the ERP perpetuate the undermining of the right of workers to establish trade unions of their
own choosing and are likely to perpetuate the negative impact of the ENID on the trade union movement that was
observed by the direct contacts mission. The Committee therefore calls upon the Government to review sections 185 and
189(1) and (3) in consultation with the representative national workers’ and employers’ organizations with a view to
their amendment, so as to ensure that workers’ organizations are not effectively undermined.

In this regard, the Committee recalls that a minimum membership requirement for setting up a workers’ or
employers’ organization should be fixed in a reasonable manner so as not to hinder the establishment of organizations, and
not to preclude in practice the establishment of more than one trade union in each enterprise. In its 2012 General Survey
on the fundamental Conventions, paragraphs 89 and 90, the Committee recalls that a minimum membership requirement
of 40 workers for the mere purpose of setting up a union is excessive and criticizes minimum membership requirements of
30 per cent. In the interests of permitting trade union pluralism and ensuring that minimum membership requirements
do not unduly restrict the rights of workers to form and join the organizations of their own choosing, the Committee
must conclude that a provision imposing a minimum membership of 50 per cent for workers in the so-called essential
services constitutes a violation of Article 2 of the Convention, and urges the Government to take measures to amend
section 189(2) without delay.

As regards the definition of “trade union” in Part 19, the Committee emphasizes that, while certain rights
traditionally viewed as trade union rights should also be enjoyed by employee representatives (e.g. protection against anti-
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union discrimination) or may be exercised by them where no trade union exists, the Committee considers that the right to
participate in national tripartite bodies, and the right to nominate delegates to international bodies should remain the
prerogative of workers® and employers’ organizations within the meaning of the Convention. In this regard, the
Committee observes that the Government appointed, in October 2015, 18 additional members to the ERAB, that at least
two of the six new worker members were representatives of bargaining units, and that, the FTUC, denouncing that the
expanded ERAB comprised many participants that have no status, advised that it could not be a party to the ERAB
meetings. The Committee observes that similar issues are likely to arise with respect to the nominations to the worker
panel feeding into the composition of the Arbitration Court. The Committee urges the Government to ensure that the
composition of the worker and employer members to these bodies is determined by the representative national workers’
and employers’ organizations.

Moreover, the Committee notes that the FTUC denounces that there has been no remedy to the deregistration of
trade unions and the discontinuation of disputes resulting from the introduction of the ENID, and observes that these
points were among the matters of disagreement regarding the Employment Relations (Amendment) Bill that the ERAB
had decided to record and discuss at a later stage. The Committee also notes the Government’s indication in the
implementation report that the ERAB agreed that individual grievance cases filed by employees with the Employment
Tribunal, which had been discontinued under the ENID provisions, should be reinstated before the courts for adjudication.
Observing that the negative effects of the ENID on the trade union movement still persist, and recalling its previous
comments concerning sections 6 and 26 of the now repealed ENID (cancellation of all existing trade union
registrations in “essential national industries”; and lack of judicial recourse for rights disputes), the Committee urges
the Government: (i) to re-register the trade unions that had been deregistered by virtue of section 6 of the ENID; and
(if) to implement the recommendation of the ERAB to reinitiate the resolution of the disputes that had been
discontinued by section 26 of the ENID.

The Committee further observes that the following issues previously raised are still pending after the adoption of the
Employment Relations (Amendment) Act 2015: denial of right to organize to prison guards (section 3(2)); excessively
wide discretionary power of the Registrar in deciding after consultation whether or not a union meets the conditions for
registration under the ERP (section 125(1)(a) as amended); obligation of union officials to be employees of the relevant
industry, trade or occupation for a period of not less than three months (section 127(a) as amended); prohibition of non-
citizens to be trade union officers (section 127(d)); interference in union by-laws (section 184); excessive power of the
Registrar to request detailed and certified accounts from the treasurer at any time (section 128(3)); provisions likely to
impede industrial action (sections 175(3)(b) and 180); and compulsory arbitration (sections 169 and 170; section 181(c) as
amended; and new section 191BS (formerly 191(1)(c)). With reference to its earlier comments, the Committee requests
the Government to review the abovementioned provisions of the ERP in consultation with the representative national
workers’ and employers’ organizations with a view to their amendment, so as to bring the legislation into full
conformity with the Convention.

Article 3. Right of workers’ organizations to organize their activities and to formulate their programmes. The
Committee notes with concern the following additional discrepancies also raised by the ITUC between the provisions of
the ERP as amended in 2015 and the Convention in terms of: provisions likely to impede industrial action (section
191BN); penalty of imprisonment in case of staging a (unlawful or possibly even lawful) peaceful strike in services
qualified as essential (sections 191BQ(1), 256(a), 179 and 191BM); excessively wide discretionary powers of the Minister
with respect to the appointment and removal of members of the Arbitration Court and appointment of mediators, calling
into question the impartiality of the dispute settlement bodies (sections 191D, 191E, 191G and 191Y); compulsory
arbitration in services qualified as essential (sections 191Q, 191R, 191S, 191T and 191AA); etc. The Committee notes that
in light of the expanded list of essential services (noted under Article 2 above), these restrictions would cover a broad
range of the economy; the Committee further observes, however, that they do not provide for an outright prohibition of
industrial action. While noting with interest that the ERAB agreed to recommend to the Minister the reduction of the
strike notice period from 28 to 14 days, the Committee notes with concern that the cumulative effect of the established
system of compulsory arbitration applicable to “essential services”, and the accompanying harsh penalties involving
imprisonment, is to effectively prevent or repress industrial action in these services. The Committee requests the
Government to take measures to review the abovementioned provisions of the ERP in consultation with the
representative national workers’ and employers’ organizations with a view to their amendment so as to bring the
legislation into full conformity with the Convention.

Public service. As to the decrees relating to the public sector eliminating the access of public service workers to
judicial or administrative review and restricting their rights under the Convention, the Committee notes with interest that
section 191BW of the ERP as amended in 2015 provides that both Employment Relations (Amendment) Decree No. 21 of
2011 and Public Service (Amendment) Decree No. 36 of 2011 are repealed, which the Committee understands brings the
public service workers back under ERP coverage. The Committee observes, however, that the public service as a whole,
including public enterprises, is now qualified as an essential service and falls under Part 19 of the ERP, with the ensuing
restrictions on the right of workers to establish organizations of their own choosing and refers to its comments above.

Electoral Decree. The Committee previously noted that section 154 of Electoral Decree No. 11 of 27 March 2014
as amended provides that the Elections Office shall be responsible for the conduct of elections of all registered trade
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unions, and firmly hoped that any supervision of elections of employers’ or workers’ organizations would be carried out
by an independent body. The Committee notes the Government’s indication that the Elections Office in liaison with the
Registrar of Trade Unions are conducting trade union elections, and that the Elections Office has conducted awareness
campaigns on the electoral process and has developed an elections guideline in accordance with international
requirements. The Committee requests the Government to provide a copy of the abovementioned guideline.

Constitution of the Republic of Fiji of 2013. The Committee recalls that in its previous comments it had noted with
deep concern that the rights relating to freedom of association enshrined in the new Constitution (articles 19 and 20) are
subject to broad exceptions and limitations for the purpose of regulating trade unions, collective bargaining processes and
“essential services and industries, in the overall interests of the Fijian economy and the citizens of Fiji”, which could be
invoked to undermine the underlying principles. The Committee observes that the Government has not replied to these
matters. In light of the ITUC’s previous observations that these limitations could potentially be interpreted to permit
very broad restrictions on the fundamental right to freedom of association, the Committee requests the Government
once again to provide information on any court judgments issued interpreting these provisions, and trusts that they will
be applied in full conformity with the provisions of the Convention.

Political Parties Decree. The Committee recalls that in its previous comments, it had noted that under section 14
of the 2013 Political Parties Decree, persons holding an office in any workers’ or employers’ organization are banned
from membership or office in any political party and from any political activity, including merely expressing support or
opposition to a political party, and had requested information in this regard. The Committee notes the Government’s
indication that the same rules apply to other tripartite partners and affiliates of employers’ organizations, the public service
and the judiciary; and that the purpose was to provide a fair political participation process and prevent the use of undue
influence to gain advantage in the political arena. The Committee further notes that sections 113(2) and 115(1) of the
Electoral Decree prohibit any public officer to conduct campaign activities, and any person, entity or organization that
receives any funding or assistance from a foreign government, inter-governmental or non-governmental organization to
engage in, participate in or conduct any campaign (including organizing debates, public forum, meetings, interviews,
panel discussions, or publishing any material) that is related to the election. The Committee recalls that provisions
imposing a general prohibition on political activities by trade unions or employers’ organizations for the promotion of
their specific objectives are contrary to the Convention. The Committee requests the Government to take measures to
review the above provisions in consultation with the representative national workers’ and employers’ organizations
with a view to their amendment so as to ensure respect for this principle.

Gambia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2000)

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

Scope of the Convention. Civil servants, prison officers and domestic workers. In its previous comments, the Committee
had requested the Government to guarantee that the rights afforded by the Convention were ensured for prison officers, domestic
workers and civil servants not engaged in the administration of the State. The Committee noted with regret that the new Labour
Act did not apply to the abovementioned categories of workers (section 3(2)). The Committee recalled that only the armed forces,
the police and public servants engaged in the administration of the State can be excluded from the guarantees of the Convention.
The Committee notes that the Government had indicated that the right to collective bargaining under Part X111 of the Labour Act
is a communal right guaranteed to all workers. The Committee observes that although prison officers, domestic workers and civil
servant are excluded from the application of the Labour Act, section 3(3) entitles the Secretary of State to extend the Act’s
application by an order published in the gazette, to any excluded category of workers. The Committee therefore requests the
Government to indicate if the excluded employees under section 3(2) of the Labour Act are afforded the rights to collective
bargaining under Part X111 of the Labour Act as a result of an order published in the gazette by the Secretary of State and if
so, to provide a copy of the said Order. The Committee also requests the Government to indicate how these categories of
workers are afforded adequate protection against acts of anti-union discrimination and interference, in accordance with
Articles 1 and 2 of the Convention.

Article 4. Measures to encourage and promote the full development and utilization of machinery for voluntary negotiation
between employers or their organizations and workers’ organizations. In its previous comments, the Committee had noted that
according to section 130 of the Act, in order to be recognized as a sole bargaining agent, a trade union should represent a certain
percentage of employees under a contract of service (30 per cent in the case of a single union and at least 45 per cent if the
establishment in question employs at least 100 people; in this case, the bargaining agent could be composed of two or more trade
unions). The Committee recalled that where, under a system for nominating an exclusive bargaining agent, there is no union
representing the required percentage to be so designated, collective bargaining rights should not be denied to other unions in the
unit, at least on behalf of their own members. The Committee further noted that section 131 of the Act provides that an employer
may, if he or she wishes, organize a secret ballot to establish a sole bargaining agent. The Committee recalled that the
organization of a ballot for determining representativeness should be carried out by the authorities or an independent party upon a
request presented by a union. The Committee requested the Government to take the necessary measures in order to bring the
legislation into conformity with the Convention in accordance with the abovementioned principles. The Committee noted the
Government’s indication that the Department of Labour is in consultation with the Central Government for amendments to be
tabled before Parliament for approval. The Committee requests the Government to provide information on any development in
this regard.
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The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Germany

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

The Committee notes that the Government does not respond, in its report, to the 2014 observations from the
International Trade Union Confederation (ITUC) alleging acts of interference and anti-union discrimination. The
Committee requests the Government once again to provide its comments thereon.

Article 4 of the Convention. Right to collective bargaining with respect to conditions of employment of public
servants not engaged in the administration of the State. The Committee recalls that it has been requesting, for a number
of years, the adoption of measures to ensure that public servants who are not engaged in the administration of the State,
including teachers, enjoy the right to collective bargaining. The Committee notes that the Government reiterates that
employees in the public service (Arbeitnehmer des offentlichen Dienstes), for example, teachers employed under
collective agreements in the education services of the L&nder, do enjoy the right to bargain collectively, whereas civil
servants (Beamte) do not have the right to bargain collectively because the civil service is subject to legislative regulation.

Furthermore, the Committee notes that the Government refers to a ruling handed down by the Federal
Administrative Court on 27 February 2014 in the appeal proceedings against a 2010 decision of the Dusseldorf
Administrative Court. The Committee notes with interest that the Federal Administrative Court holds that: (i) while the
general prohibition of collective bargaining and collective action deriving from article 33(5) of the Basic Law is linked to
the civil servant status (Beamtenstatus) as such and thus applies to all civil servants (Beamte) irrespective of their duties
and responsibilities, Article 11(2) of the European Convention on Human Rights provides that restrictions to freedom of
association could only be justified by the relevant function of the civil servant, that is, would only be permissible in the
case of civil servants (Beamte) who exercise sovereign authority (hoheitliche Befugnisse) — for example, army, police or
law enforcement in general, judiciary, diplomacy, and public administration units at the federal, state or local levels
elaborating, implementing and enforcing legal acts; (ii) in the case of civil servants (Beamte) who do not exercise
sovereign authority, for instance teachers in public schools, there is therefore a collision with the European Convention on
Human Rights; and (iii) this collision needs to be solved by the federal legislator who must bring about a balancing of the
mutually exclusive legal positions under article 33(5) of the Basic Law and Article 11 of the European Convention on
Human Rights.

The Committee notes the Government’s indications that: (i) the Federal Administrative Court states that it would be
incompatible with the legal nature of the civil service (Beamtenverhéltnis) as a relationship characterized by sovereignty
and loyalty that the concretization of the regulatory framework of civil service law (Beamtenrecht) is subject to collective
bargaining, that is negotiated and agreed upon between the public employer and the trade unions of civil servants
(Beamte); and that the civil service (Beamtentum) as an institution would be fundamentally altered should the issues of
pay, working hours or age limits for recruitment and retirement be regulated by collective agreements; (ii) the Federal
Administrative Court is however of the view that the federal legislator is called upon, in public service domains that are
not characterized by the exercise of genuinely sovereign authority (hoheitliche Befugnisse), to broaden considerably the
participation rights of trade unions of civil servants (Beamte) towards a negotiation model, since the participation rights
currently granted under section 118 of the Federal Law on Civil Servants (Bundesbheamtengesetz (BBG)) and section 53 of
the Law on the Status of Civil Servants (Beamtenstatusgesetz) do not suffice; and (iii) the matter has been referred to the
Federal Constitutional Court, and therefore legislative measures should not forestall the specifications of the Federal
Constitutional Court with respect to possible solutions.

Recalling that it has been highlighting for many years that, pursuant to Article 6 of the Convention, all public service
workers, other than those engaged in the administration of the State, should enjoy collective bargaining rights, the
Committee reiterates its view that, given their functions, teachers, as well as postal workers and railway employees,
irrespective of their status, cannot be considered as employees engaged in the administration of the State, and that they
should therefore enjoy the right to bargain collectively. Taking due note of the abovementioned decision of the Federal
Administrative Court and given the still large numbers of civil servants (Beamte) not engaged in the administration of
the State who are being denied collective bargaining rights, the Committee requests the Government to engage in a
comprehensive national dialogue with representative organizations in the public service with a view to exploring
possible ways in which the current system could be developed so as to effectively recognize the right to collective
bargaining of public servants who are not engaged in the administration of the State. The Committee also requests the
Government to provide information on any ruling handed down by the Federal Constitutional Court on the subject.
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Guatemala

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1952)

The Committee notes the observations received on 1 September 2015 of the: (i) International Trade Union
Confederation (ITUC); (ii) Autonomous People’s Trade Union Movement of Guatemala and the global trade unions of
Guatemala; and (iii) the Guatemalan Union, Indigenous and Peasant Movement (MSICG). The Committee notes that
these observations relate to matters examined by the Committee in its present observation as well as to denunciations of
violations in practice on which the Committee is requesting the Government to provide its comments. The Committee
also notes the joint observations of the Coordinating Committee of Agricultural, Commercial, Industrial and Financial
Associations (CACIF), received on 1 September 2015, which refer to matters examined by the Committee in the present
observation. Finally, the Committee notes the observations of the International Organisation of Employers (IOE), received
on 1 September 2015, which are of a general nature.

Complaint made under article 26 of the Constitution of the ILO for non-observance of the Convention. The
Committee notes that, at its 325th Session (November 2015), the Governing Body decided to postpone until its
326th Session (March 2016) the decision to establish a commission of inquiry to examine the complaint made under
article 26 of the Constitution of the ILO by various Worker delegates to the 101st Session of the International Labour
Conference (June 2012) concerning non-observance by Guatemala of the Convention. In particular, the Committee notes
that the Governing Body: (i) once again urged the Government to take, without delay, all the measures necessary to fully
implement the roadmap adopted on 17 October 2013 by the Government of Guatemala in consultation with the social
partners and the key indicators related to the roadmap adopted by the Tripartite Committee on International Labour
Affairs on 15 May 2015; and (ii) invited the tripartite constituents of Guatemala to reach agreement with the Office before
the end of 2015 on the nature of the extended mandate of the ILO representation in the country.

Follow-up to the conclusions of the Committee on the Application of Standards
(International Labour Conference, 104th Session, June 2015)

The Committee notes the discussion in the Conference Committee on the Application of Standards (hereinafter, the
Conference Committee) in June 2015 on the application of the Convention by Guatemala. In particular, the Committee
notes that the Conference Committee reached specific and detailed conclusions on: (i) the investigation and conviction of
those guilty of murders of trade union leaders and members; (ii) the protection of trade union leaders and members who
are under threat; and (iii) the need for the Government, in consultation with the social partners, to submit a bill based on
the comments of the Committee, as a matter of urgency, to the Congress of the Republic to bring the legislation into
conformity with the Convention.

Finally, the Committee notes the report of the Special Representative of the Director-General in Guatemala,
prepared at the request of the Conference Committee.

Trade union rights and civil liberties

The Committee notes with regret that for a number of years, in the same way as the Committee on Freedom of
Association, it has been examining allegations of serious acts of violence against trade union officers and members,
including numerous murders and the related situation of impunity. The Committee notes the Government’s indication that:
(i) of these 70 cases of murder of trade union officers and members registered by the authorities, 13 have given rise to
rulings (nine convictions and four acquittals), while 40 other cases are currently being examined by the judicial
authorities; (ii) in the framework of the collaboration agreement between the Special Investigation Unit for Crimes against
Trade Unionists and the Public Prosecutor’s Office and the International Commission against Impunity in Guatemala
(CICIG), 12 cases of investigations of murders identified by the trade union movement in Guatemala were referred to the
CICIG on 15 June 2015 so that it could issue recommendations on the conduct of the investigations; (iii) after consulting
the social partners, the Public Prosecutor’s Office adopted General Instruction No. 1-2015 in February 2015 on the
effective investigation and criminal prosecution of crimes against trade union members and officers of workers’
organizations and other defenders of labour and trade union rights; (iv) the Ministry of the Interior granted nine personal
security measures and 63 security measures covering specific locations for trade union officers and members; and (v) the
telephone number 1543 to make free calls to denounce acts of violence or threats against human rights defenders,
including trade union members, has been operational since 14 May 2015.

The Committee notes that the Autonomous People’s Trade Union Movement of Guatemala and the global unions of
Guatemala denounce the murder, on 24 September 2015, of Mynor Rolando Ramos Castillo, a member of the Jalapa
Municipal Workers Union (SITRAMJ). The trade unions indicate that the murdered trade unionist was one of the
municipal workers awaiting implementation of the reinstatement order issued by the labour court. The Committee also
notes that the various trade unions which made observations to the Committee indicate that: (i) the great majority of the
perpetrators and all instigators of the 74 murders of trade union officers and members denounced to the ILO are at
freedom with impunity; and (ii) not all of the necessary risk assessments have been carried out, and many threats against
trade union officers and members have not given rise to any action by the Public Prosecutor’s Office.
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The Committee further notes that the report of the Special Representative of the Director-General in Guatemala
indicates that: (i) at the request of the Public Prosecutor’s Office, the judicial authorities are preparing administrative
agreements to establish specialized courts to examine crimes against trade unionists and penalties for non-compliance by
public authorities and private employers who refuse to give effect to rulings relating to freedom of association, including
reinstatement orders; and (ii) certain trade union leaders under protection have had to give up that protection, as they could
not personally finance the fees of the security guards.

The Committee notes with deep concern the murder of Mynor Rolando Ramos Castillo, a member of the SITRAMJ.
The Committee notes that SITRAMJ submitted a complaint, which was examined by the Committee on Freedom of
Association, relating to a series of anti-union dismissals (Case No. 2978). Recalling that the absence of judgments against
those guilty of crimes against trade union officers and members creates, in practice, a situation of impunity, which
reinforces the climate of violence and insecurity, and which is extremely damaging to the exercise of trade union rights,
the Committee also expresses deep concern at the low number of convictions for the murders of trade union officers and
members. While taking due note of certain measures adopted by the authorities to improve the effectiveness of the
investigations into the murders of trade union officers and members and to provide effective protection for trade union
officers and members who are under threat (particularly the adoption of Instruction No. 01-2015 of the Public
Prosecutor’s Office and the establishment of the emergency telephone number), the Committee notes the tragic lack of
progress in this area and firmly urges the Government to continue making every effort to: (i) investigate all acts of
violence against trade union officers and members with a view to determining responsibilities and punishing the
perpetrators, taking fully into consideration in the investigations the trade union activities of the victims; and
(ii) provide prompt and effective protection for all trade union officers and members who are at risk. In particular, the
Committee requests the Government to intensify its efforts to: (i) develop the collaboration initiated between the Public
Prosecutor’s Office and the CICIG; (ii) establish special courts to deal more rapidly with crimes and offences
committed against members of the trade union movement; and (iii) increase the budget for protection programmes for
members of the trade union movement so that those who are protected do not have to personally finance any of the
associated costs. The Committee requests the Government to continue providing information on all of the measures
adopted and the results achieved in this regard.

Legislative issues

Articles 2 and 3 of the Convention. The Committee recalls that it has been asking the Government for many years
to take measures to amend the following legislative provisions:

—  section 215(c) of the Labour Code, which establishes the requirement for 50 per cent plus one of those working in
the sector in order to be able to establish sectoral trade unions;

—  sections 220 and 223 of the Labour Code, which establish the requirement to be of Guatemalan origin and to work in
the relevant enterprise or economic activity to be able to be elected as a trade union leader; and

—  section 241 of the Labour Code, under the terms of which, in order to be lawful, strikes have to be called by a
majority of the workers and not by a majority of those casting votes; section 4(d), (e) and (g) of Decree No. 71-86,
as amended by Legislative Decree No. 35-96 of 27 March 1996, which provides for the possibility of imposing
compulsory arbitration in non-essential services and establishes other obstacles to the right to strike; and
sections 390(2) and 430 of the Penal Code and Decree No. 71-86, which establish labour, civil and criminal
penalties in the event of a strike by public officials or workers in certain enterprises.

In addition, the Committee has been requesting the Government for many years to take measures to ensure that
various categories of public sector workers (engaged under item 029 and other items of the budget) enjoy the guarantees
afforded by the Convention.

The Committee recalls that in the 2013 roadmap, the Government undertook to submit to the Tripartite Committee
on International Labour Affairs the necessary draft legislative reforms and indicated that the National Congress would
adopt the corresponding legislation.

The Committee notes from the Government’s report and from the observations of the social partners that: (i) in
2015, the Labour Commission of the Congress held two working meetings with the social partners to obtain their views on
the reforms requested by the Committee; (ii) on 3 September 2015, workers’ organizations submitted to the Office of the
Minister of Labour new draft reforms to the Labour Code, including the amendments requested by the Committee in
relation to the Convention; (iii) the employers’ organizations considered it necessary to continue analysing the viability of
the Committee’s recommendations and supported the need for a comprehensive legislative reform; and (iv) the Tripartite
Committee on International Labour Affairs made a request on 24 September 2015 to the Representative of the Director-
General of the ILO in Guatemala for the appointment of an expert to provide technical assistance to constituents in the
process of legislative reform. While welcoming the request made to the ILO for technical assistance, the Committee
recalls that it has been urging the Government for many years to take the necessary measures for the adoption of the
legislative reforms referred to above. The Committee therefore expresses the firm hope that it will be able to note the
adoption of these amendments in the Government’s next report.
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Application of the Convention in practice

Registration of trade unions. As in previous years, the Committee notes the recurrent observations by trade unions
concerning obstacles to the registration of trade unions. The Committee also notes that, within the framework of the
complaint procedure for non-observance by Guatemala of the Convention made under article 26 of the Constitution of the
ILO: (i) the ILO Governing Body included in June (GB.324/INS/4) and November (GB.325/INS/8) 2015 the unimpeded
registration of trade union organizations by the Ministry of Labour and Social Welfare among the priority issues that
continue to require further urgent action by the Government; (ii) the Government provided the Governing Body with the
following statistics on the registration of trade unions since 2013: 52 applications for registration in 2013, resulting in the
registration of 17 legal personalities; 35 applications in 2014, resulting in 19 registrations; and 56 applications in 2015,
resulting in 30 registrations. The Committee also notes the conclusions and recommendations of the Committee on
Freedom of Association in November 2015 in the context of Case No. 3042 relating to the refusal to register 57 trade
unions. The Committee notes that the Committee on Freedom of Association, in addition to the legislative issues raised
above in the observation (requirements for the establishment of sectoral trade unions, the exclusion of precarious state
workers from the benefit of the right to freedom of association), noted: (i) the excessive duration and complexity of the
registration process; (ii) the frequency with which the labour administration requests substantive changes to statutes,
which affects trade union independence; and (iii) the excessively broad interpretation by the labour administration of the
concept of workers in managerial positions and in positions of trust.

The Committee once again expresses deep concern at the obstacles to the registration of trade unions. The
Committee therefore once again urges the Government to eliminate the various legislative obstacles to the freedom to
establish trade unions, as indicated above, and, in consultation with the trade union confederations and employers’
organizations of the country, and with the support of the Special Representative of the Director-General in Guatemala,
to revise the procedure for processing applications for registration with a view to adopting an approach in which any
substantive problems and formal issues that arise can be resolved very rapidly with the founding members of the trade
unions, and to facilitate as soon as possible the registration of trade unions. The Committee requests the Government
to provide information on the initiatives taken and the results achieved in this regard.

Settlement of disputes relating to freedom of association and collective bargaining. The Committee welcomes the
activities of the Conflict Resolution Committee on Freedom of Association and Collective Bargaining (hereinafter the
Conflict Resolution Committee), established within the context of the roadmap with the support of the Special
Representative of the Director-General of the ILO in Guatemala. The Committee notes the indication by the CACIF that
17 cases are being reviewed by the Conflict Resolution Committee, of which two are related to the private sector. With
regard to the mediation concerning Case No. 3040 of the Committee on Freedom of Association, the CACIF indicates that
the Conflict Resolution Committee has assessed very positively the progress made in resolving the violation of the right to
freedom of association. The Committee trusts that the Conflict Resolution Committee will continue to be strengthened
and will contribute to resolving the many cases of denunciations of violations of the Convention reported by trade
unions.

Awareness-raising campaign on freedom of association and collective bargaining. The Committee welcomes the
launch in the official national media on 30 October 2015 of an awareness-raising campaign on freedom of association, the
content of which was prepared with ILO support, and was agreed to by the tripartite partners. With a view to ensuring
that the campaign reaches out broadly to the population, the Committee invites the Government to disseminate the
campaign in the mass media in the country and to provide information on this subject.

Maquila sector. Noting the absence of information provided by the Government on the application of the
Convention in the maquila (export processing) sector, the Committee once again requests the Government to:
(i) intensify its efforts to guarantee and promote full compliance with trade union rights in this sector; (ii) give special
attention to the maquila sector in the context of the awareness-raising campaign; and (iii) continue to provide
information on the exercise in practice of trade union rights in this sector.

Finally, the Committee welcomes the ILO project financed by the Directorate-General for Trade of the European

Commission to support beneficiary countries of the Generalized System of Preferences (GSP+) to implement effectively
international labour standards, with Guatemala being one of the four countries targeted by the project.

Taking due note that a new Government will enter office in January 2016, the Committee trusts that the
Government will take all the necessary measures to resolve the serious violations of the Convention noted by the ILO
supervisory bodies and will take full advantage of the opportunity of the technical assistance provided to the country by
the Office as well as of the resources available through international cooperation.

[The Government is asked to reply in detail to the present comments in 2016.]
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Guinea-Bissau

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1977)

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.

The Committee notes the comments of 4 August 2011 by the International Trade Union Confederation (ITUC) referring to
wage bargaining under the National Tripartite Council for Social Consultation and to the inadequate provisions in the General
Labour Act regarding protection against anti-union discrimination. The Committee also notes the comments of 30 August 2011
by the National Workers Union of Guinea (UNTG-CS) referring to the need to strengthen the capacity of the general labour
inspectorate and the courts to enforce the labour legislation. The Committee requests the Government to send its observations
thereon.

Articles 4 and 6 of the Convention. Scope of the Convention. Agricultural workers and dockworkers. The Committee
noted previously the Government’s intention to pursue revision of the General Labour Act, Title XI of which contains provisions
on collective bargaining and the adoption of measures to guarantee agricultural workers and dockworkers the rights laid down in
the Convention. The Committee notes that, in its report, the Government states that the revision of the legislation is still in
process. The Committee noted previously the Government’s statement that the draft Labour Code provided for adaptation of the
application of its provisions to the specific characteristics of the work performed by agricultural workers and dockworkers. The
Committee requests the Government to provide information on the status of the draft legislation and trusts that it will
guarantee for agricultural workers and dockworkers the rights laid down in the Convention.

The Committee notes that the Government states that there is no specific legislation on this subject, which is dealt with in
bodies created for the purpose such as the Standing Committee on Social Consultation. The Committee reminds the Government
that it requested information on measures taken to adopt the special legislation which, under section 2(2) of Act No. 8/41 on
freedom of association, was to regulate the right to collective bargaining of public servants who are not engaged in the
administration of the State. The Committee once again requests the Government to send information on this matter.

The Committee requested the Government to provide information on any developments regarding the promotion of
collective bargaining in the public and private sectors (training and information activities, seminars with the social partners, etc.),
and to provide statistics on the collective agreements concluded (by sector) and the number of workers they cover. The
Committee noted that the ITUC’s comments show that the collective bargaining situation is not satisfactory. It again reminds the
Government that Article 4 of the Convention provides that “measures appropriate to national conditions shall be taken, where
necessary, to encourage and promote the full development and utilization of machinery for voluntary negations between
employers or employers’ organizations and workers’ organizations, with a view to the regulation of terms and conditions of
employment by means of collective agreement”. The Committee requests the Government to take specific measures to promote
greater use in practice of collective bargaining in the private and public sectors, and to report any developments in the
situation, indicating the number of new agreements concluded and the number of workers covered. The Committee hopes that
the Government’s next report will contain full information on the matters raised and on the ITUC’s comments.

The Committee reminds the Government that it may seek technical assistance from the Office should it so wish.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Guyana

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee notes with regret that the Government’s report has not been received. It is therefore bound to repeat
its previous comments.

In its previous observation, the Committee referred to the recognition of only those unions claiming 40 per cent support of
the workers, as set out in the Trade Union Recognition Act. The Committee takes note of the Government’s statement that, at the
request of the Trades Union Congress, the Trade Union Recognition Act provided for the recognition of unions that were
recognized prior to the Act without having to prove that they had majority support (section 32). All unions benefited from this
provision which the Government says is no longer applicable as all certificates applicable under this section have been issued.
Given that the representativeness of unions might change, the Committee recalls once again that, if no union covers more than
40 per cent of the workers in the bargaining unit, collective bargaining rights should be granted to all the unions in the unit, at
least on behalf of their members (see General Survey of 1994 on freedom of association and collective bargaining, paragraph
241). The Committee hopes that significant progress respecting this issue will be made in the near future and requests the
Government to provide information on the results of the consultative process.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Haiti
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1979)

The Committee takes note of the observations provided by the International Organisation of Employers (IOE) in a
communication received on 1 September 2015.

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
1 September 2015 and of the Confederation of Workers of the Public and Private Sectors (CTSP) received on 31 August
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2015 concerning alleged violations of freedom of association in the public and private sectors, including acts of
interference in trade union activities. It requests the Government to provide its comments in this respect.

The Committee notes with regret that the Government’s report has not been received. It is therefore bound to repeat
its previous comments.

The Committee takes note of the observations provided by the International Trade Union Confederation (ITUC) in a
communication received on 1 September 2014. The Committee requests the Government to provide its comments in this regard.

The Committee has for many years been asking the Government to amend the national legislation, particularly the Labour
Code, in order to align it with the provisions of the Convention. In previous comments, the Committee made the following points:

Article 2 of the Convention. Right of workers, without distinction whatsoever, to form and join organizations of their
choosing.

- The need to amend articles 229 and 233 of the Labour Code in order to ensure that minors who have reached the statutory
minimum age for admission to employment are allowed to exercise their trade union rights without parental authorization.

- The need to amend section 239 of the Labour Code so as to allow foreign workers to serve as trade union officials, at least
after a reasonable period of residence in the country.

- The need to guarantee for domestic workers the rights laid down in the Convention (section 257 of the Labour Code
establishes that domestic work is not governed by the Code, and the Act adopted by Parliament in 2009 to amend this
provision — which has not yet been promulgated but to which the Government referred in its previous reports — likewise
omits the trade union rights of domestic workers).

Article 3. Right of workers’ organizations to organize their activities and formulate their programmes.

- The need to revise the Labour Code’s provisions on compulsory arbitration so as to ensure that recourse to the latter in
order to end a collective labour dispute or a strike may be had only in specific circumstances, namely: (1) when the two
parties to the dispute so agree; or (2) where a strike may be restricted, or prohibited, namely: (a) in disputes involving
officials who exercise authority in the name of the State; (b) in disputes in essential services in the strict sense of the term;
or (c) in situations of acute national or local crisis, although only for a limited period and solely to the extent necessary to
meet the requirements of the situation.

While aware of the difficulties the country is facing, the Committee trusts that with the technical assistance it is
receiving, in particular for the reform of the Labour Code, and with the political will reaffirmed by the Government, the latter
will be in a position in its next report to provide information on progress made in revising the national legislation to bring it
fully into conformity with the Convention. The Committee requests the Government to provide copies of any new texts
adopted.

The Committee is raising other matters in a request addressed directly to the Government.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

The Committee notes the observation of the International Trade Union Confederation (ITUC) on 1 September 2015
and the observation of the Confederation of Workers of the Public and Private Sectors (CTSP) on 31 August 2015.
According to the ITUC, legislative texts are not object of consultations and many anti-trade union lay-offs occur in
practice. The CTSP also refers to such practices and indicates that there are only three collective agreements in the
country. The Committee expresses concern at this information and requests the Government to send its comments on
these issues.

The Committee notes with regret that the Government’s report has not been received. It is therefore bound to repeat
its previous comments.

The Committee takes note of the observations provided by the International Trade Union Confederation (ITUC) in a
communication received on 31 August 2014. The Committee requests the Government to provide its comments in this regard.

Noting that most employment in Haiti is in the informal sector, the Committee requests the Government to indicate the
manner in which the application of the Convention to workers in the informal economy is ensured and to clarify, in
particular, whether specific measures have been adopted to address the particular difficulties encountered by these workers.
The Committee also requests the Government to supply information on the application of the Convention in the export
processing zones.

The Committee recalls that it has been asking the Government for many years to amend the national legislation,
particularly the Labour Code, in order to bring it into conformity with the provisions of the Convention.

The Committee recalls that its comments refer principally to:

Article 1 of the Convention. Adequate protection of workers against acts of anti-union discrimination in respect of their
employment. The Committee recalls that its previous comments concerned the need to adopt a specific provision establishing
protection against anti-union discrimination in recruitment practices, and the need to adopt provisions generally affording
adequate protection to workers against acts of anti-union discrimination (on the basis of union membership or activity) during
employment, accompanied by effective and rapid procedures and penalties acting as an adequate deterrent.

The Committee notes that section 251 of the Labour Code provides that “any employer who, in order to prevent an
employee from joining a trade union, organizing a trade union or exercising his or her rights as a trade union member, dismisses,
suspends or demotes the employee or reduces his or her wages, shall be liable to a fine of 1,000 to 3,000 Haitian gourdes (HTG)
(approximately US$25 to US$75) to be imposed by the labour tribunal, without prejudice to any compensation to which the
employee concerned shall be entitled”. The Committee notes that the Government reiterates in its report that the social partners
have begun to submit their views with regard to the preparation of the new Labour Code and that the points raised by the
Committee regarding protection against anti-union discrimination at the time of recruitment and during employment are due to
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receive particular attention in the context of the reform in progress. The Committee requests the Government to ensure that, in
the context of the reform of the Labour Code, the penalties provided for in the event of anti-union discrimination during
employment are made more severe, in order to ensure that they act as an adequate deterrent. It also requests the Government
to ensure that a specific provision establishing protection against anti-union discrimination at the time of recruitment is
adopted.

Article 4. Promotion of collective bargaining. The Committee recalls that its previous comment also concerned the need
to amend section 34 of the Decree of 4 November 1983, which empowers the Labour Organizations Branch of the Labour
Directorate of the Ministry of Social Affairs and Labour to intervene in the drafting of collective agreements and in collective
labour disputes with respect of all matters related to freedom of association. Noting the Government’s indication that this matter
is due to receive particular attention in the context of the legislative reform in progress, the Committee hopes that the
Government will avail itself of the technical assistance provided by the Office in this context to amend section 34 of the Decree
of 4 November 1983, in order to ensure that the Labour Organizations Branch can only intervene in collective bargaining at
the request of the parties. The Committee requests the Government to send a copy of any amendments adopted to this effect.

Right to collective bargaining of public officials and employees. The Committee requests the Government to provide
information on the legal provisions relating to this field.

Right to collective bargaining in practice. The Committee appreciates the information to the effect that, further to the
tripartite training on international labour standards and the ILO supervisory system organized by the Office in Port-au-Prince in
July 2012 for interested parties in the textile manufacturing sector, the participants affirmed the need, in order to continue to
strengthen dialogue between the interested parties in this sector, to establish a permanent forum for bipartite dialogue which
would meet each month to discuss all ILO-related subjects, and any other subject connected with labour relations. The
Committee requests the Government to supply information on the activities of this dialogue forum and hopes that this process
will be extended to other sectors, with technical assistance from the Office.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Hungary

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee notes the observations from the International Trade Union Confederation (ITUC) received on
1 September 2015, which mainly concern allegations pertaining to the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98). It also notes the observations of the workers’ group of the National ILO Council at its meeting
of 3 September 2014 included in the Government’s report, as well as the Government’s comments thereon. The
Committee notes the observations from the International Organisation of Employers (IOE) received on 1 September 2015,
which are of a general nature.

Freedom of expression. In its previous comments, the Committee had noted with concern that sections 8 and 9 of
the newly adopted Labour Code prohibit any conduct of workers including the exercise of their right to express an opinion
— whether during or outside working time — that may jeopardize the employer’s reputation or legitimate economic and
organizational interests; and explicitly provide for the possibility to restrict the workers’ personal rights in this regard. The
Committee had invited the Government to assess, in consultation with the social partners, the need for amending these
provisions so as to ensure the respect of freedom of expression. The Committee welcomes the Government’s indication
that: (i) an assessment of the impact of the Labour Code on employers and employees was undertaken as part of the “For
Employment” project, which was implemented between 1 September 2013 and 31 August 2015 and consisted of various
workshops and official presentations, and, while the results of the project are not yet available, in order to be able to
achieve its objective, the review and modification of the Labour Code was included in the legislative schedule for 2015;
and (ii) as agreed with the social partners in December 2014, consultations are being undertaken since February 2015 on
the modification of the Labour Code within the framework of the Permanent Consultation Forum of the Market Sector and
the Government, a forum composed of tripartite theme-based expert groups, that deliberates on the matters raised by the
Committee, and that is due to present consensus-based proposals for modification. The Committee notes that the workers’
group of the National ILO Council questions the efficiency and effectiveness of these consultations. The Committee
requests the Government to provide detailed information on the results of the “For Employment” project as well as on
the outcome of the consultations within the framework of the Permanent Consultation Forum of the Market Sector
and the Government. The Committee expresses the hope that the review of the Labour Code will fully take into account
the Committee’s comments with respect to the need to take any necessary measures, including legislative amendments,
to guarantee that sections 8 and 9 of the Labour Code do not impede freedom of expression and the exercise of the
mandate of trade unions and their leaders to defend the occupational interests of their members. It requests the
Government to provide information on any developments in this regard.

Article 2 of the Convention. Registration of trade unions. In its previous comments, the Committee had noted the
allegation of the workers’ group of the National ILO Council that numerous rules in the new Civil Code concerning the
establishment of trade unions (for example, on trade union headquarters and the verification of its legal usage) obstructed
their registration in practice. The Committee notes that the Government indicates that: (i) based on the experience so far
(most of all, the small number of pending judicial proceedings), the requirements of the new Civil Code have not made it
significantly more difficult for trade unions to be registered; (ii) unless trade unions pursue activities which require a
licence, they may pursue their activities automatically after being registered by the court; and (iii) the Civil Organization
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Registration Act of 2011 permits the registration of an association by the court within the framework of a simplified
registration procedure (duration of 15 days). The Committee notes that the workers’ group of the National ILO Council
reiterates that the relevant provisions made the registration of trade unions and the modification of the articles of
association of already registered trade unions so difficult that it is basically impossible for them to function. Noting the
divergence between the statements of the Government and the workers’ organizations, and recalling that registration
should be a mere formality, the Committee requests the Government to: (i) assess without delay, in consultation with
the social partners, the need to simplify the registration requirements, including those relating to union headquarters,
as well as the ensuing obligation to bring the trade union by-laws into line with the Civil Code on or before 15 March
2016; and (ii) take the necessary steps to effectively address the difficulties signalled with respect to registration in
practice, so that the right of workers to establish organizations of their own choosing is not hindered. The Committee
also requests the Government to provide information on the number of registered organizations and the number of
organizations denied or delayed registration (including the grounds for refusal or modification) during the reporting
period.

Article 3. Right of workers’ organizations to organize their activities. In its previous comments, the Committee
had noted that: (i) section 3(3) of the Act on Strikes, as amended in 2010, states that the degree and condition of the
minimum level of service may be established by law, and that, in the absence of such regulation, they shall be agreed upon
by the parties during the pre-strike negotiations; or, failing such agreement, they shall be determined by final decision of
the court; and (ii) the Government had indicated that based on trade union applications to the courts for determination of
minimum services, it became necessary to amend and clarify the provisions of the Act on Strikes with respect to services
where parties could frequently not agree (public transport and postal services) so as to guarantee a predictable service
level for users. In reply to the Committee’s request for information, the Government indicates that: (i) the Act XLI of 2012
on passenger transport service (Passenger Transport Services Act) states that for the period affected by the strike, the
minimum level of service for local and suburban passenger transportation public services is 66 per cent; and the minimum
service for national and regional passenger transportation public services is 50 per cent; and (ii) with regard to postal
services, section 34(3) of the Act CLIX of 2012 on postal services (Postal Services Act) states that in case of a strike,
official documents must be collected at least four days a week and shall be delivered within a period no more than 50 per
cent longer than the specified time frame; and other mail shall be collected at least on every second working day and
delivered within a period no more than twice as long. The Committee welcomes the Government’s indication that, as
agreed with the social partners in December 2014, consultations are currently being undertaken on the modification of the
Strike Act within the framework of the Permanent Consultation Forum of the Market Sector and the Government; and that
the Committee’s comments are being discussed in these consultations. The Committee notes that the workers’ group of
the National ILO Council questions the efficiency and effectiveness of these consultations, and alleges that it is practically
impossible to organize or maintain a lawful strike because the Strikes Act establishes the definition, degree and volume of
passenger transportation public services and postal services in such detail, and because the Act prescribes an unreasonably
high minimum level of service.

The Committee recalls that, since the establishment of a minimum service restricts one of the essential means of
pressure available to workers to defend their economic and social interests, workers’ organizations should be able, if they
so wish, to participate in establishing the minimum service, together with employers and public authorities. The parties
might also envisage the establishment of a joint or independent body responsible for examining rapidly and without
formalities the difficulties raised by the definition and application of such a minimum service, and empowered to issue
enforceable decisions. The Committee further recalls that the minimum service must genuinely and exclusively be a
minimum service, that is one which is limited to the operations which are strictly necessary to meet the basic needs of the
population or the minimum requirements of the service, while maintaining the effectiveness of the pressure brought to
bear; and that, in the past, it has considered that a requirement of 50 per cent of the volume of transportation may
considerably restrict the right of transport workers to take industrial action. The Committee therefore highlights the need
to amend the relevant laws (including the Strike Act, the Passenger Transport Services Act and the Postal Services Act), in
order to ensure that the workers’ organizations concerned may participate in the definition of a minimum service and that,
where no agreement is possible, the matter is referred to a joint or independent body. In view of the consultations
currently being undertaken on the modification of the Strike Act, the Committee trusts that due account will be taken
of its comments during the legal review, and requests the Government to provide information on any progress achieved
in this respect.

Indonesia

Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87) (ratification: 1998)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2014. The Committee further notes the observations received on 1 September 2014 from the International
Trade Union Confederation (ITUC), which relate to: (i) legislative matters already raised by the Committee; (ii) issues
pending before the Committee on Freedom of Association in Case No. 3050; and (iii) serious allegations of acts of
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violence against peacefully striking workers committed on 31 October 2013 by paramilitary organizations, leaving
17 workers severely injured while police officers deployed at the site took no action; and on 2 July 2014 by the riot police
at the request of a food packaging company, leaving 20 workers severely injured. The Committee refers to the
conclusions and recommendations made by the Committee on Freedom of Association in the framework of Case No.
3050, and requests the Government to provide its comments with respect to point (iii).

Trade union rights and civil liberties. The Committee previously requested the Government to provide its
comments on the 2011 and 2012 ITUC allegations concerning violence and arrests in relation to demonstrations and
strikes, and to take measures to ensure that the use of excessive violence in trying to control demonstrations is avoided,
that arrests are made only where criminal acts have been committed, and that the police are called in strike situations only
where there is a genuine and imminent threat to public order. The Committee notes that the Government confines itself to
indicating that it has never received reports with regard to the alleged shooting incident during a demonstration and that it
will coordinate with the Indonesian National Police in order to obtain the proper data and evidence. The Committee
requests the Government: (i) to provide its comments on the remaining 2011, 2012 and 2014 ITUC communications
alleging violence against striking workers, acts of intimidation against union leaders, excessive violence and arrests in
relation to demonstrations and police involvement in strike situations, and to carry out investigations in response to
these serious and recurrent allegations, some of which have also been highlighted by the Committee on Freedom of
Association (see 374th Report, Case No. 3050, paragraphs 436-478); and (ii) to ensure, by means of appropriate
measures such as education and training of the police as well as police accountability, that the use of excessive
violence in trying to control demonstrations is avoided, that arrests are made only where perpetrators have committed
serious violence or other criminal acts, and that the police are called in strike situations only where there is a genuine
and imminent threat to public order.

Furthermore, the Committee had requested the Government to take the necessary measures to repeal or amend
sections 160 and 335 of the Penal Code, respectively on “instigation” and “unpleasant acts” against employers, so as to
ensure that these provisions cannot be misused as a pretext for the arbitrary arrest and detention of trade unionists. The
Committee notes that the Government indicates that it agrees that the Penal Code including sections 160 and 335 will be
amended but that the revision process will have to await the new legislative session (2014-19). The Committee trusts
that, in the framework of the revision of the Penal Code announced by the Government, sections 160 and 335 will be
repealed or amended in the near future. It requests the Government to provide information on the developments in this
regard.

Article 2 of the Convention. Right to organize of civil servants. The Committee previously expressed the hope
that the Government would adopt an act guaranteeing the exercise of the right to organize of civil servants, pursuant to
section 44 of Act No. 21 of 2000 concerning trade unions, which proclaims that civil servants shall enjoy freedom of
association and that the implementation of this right shall be regulated in a separate act, so as to bring the legislation into
conformity with the Convention. The Committee notes that the Government indicates that, although section 44 of the
Trade Union Act bestows upon civil servants the right of association the implementation of which shall be regulated by
specific legislation, there have been hitherto no proposals from civil servants to establish a union. The Committee
underlines the importance of giving effect to the right to freedom of association of civil servants enshrined in section
44(1) of the Trade Union Act through implementing legislation guaranteeing and regulating its exercise as stipulated
in section 44(2), and requests the Government to indicate any developments in this regard, as well as any information
about proposals from civil servants to establish a union.

Article 3. Right of workers’ organizations to organize their activities. The Committee previously pointed to a
number of shortcomings in relation to the exercise of the right to strike, in particular concerning: (i) the manner of
determining failure of negotiations (section 4 of Ministerial Decree No. KEP.232/MEN/2003); (ii) the issuance of back-to-
work orders prior to the determination of the illegality of the strike by an independent body (section 6(2) and (3) of
Ministerial Decree No. KEP.232/MEN/2003); (iii) the extensive time period accorded to mediation/conciliation
procedures (Industrial Relations Dispute Settlement Act No. 2 of 2004); and (iv) the criminal conviction for violation of
certain provisions in relation to the right to strike (section 186 of Manpower Act No. 13 of 2003). The Committee notes
the Government’s view regarding point (iv) that it is not necessary to amend section 186, given that sanctions need to be
imposed by law if the right to freedom of opinion, association and gathering guaranteed by the Indonesian Constitution is
implemented in such a way that the strike causes disturbance of public order and anarchy. Recalling that it has
continually emphasized that no penal sanctions, including measures of imprisonment or fines, should be imposed
against a worker for having carried out a peaceful strike, the Committee urges the Government to take the necessary
measures to ensure that section 186 of the Manpower Act is amended accordingly in the near future. In the absence of
information concerning the review of Ministerial Decree No. KEP.232/MEN/2003 and the Industrial Relations Dispute
Settlement Act previously announced by the Government, the Committee trusts that its comments will be duly taken
into account in this context in order to bring the legislation into full conformity with the Convention. It requests the
Government to provide information on the progress achieved in this respect.

Article 4. Dissolution and suspension of organizations by the administrative authority. The Committee previously
noted that if union officials violate section 21 (failure to inform the Government of changes in union constitution or by-
laws within 30 days) or section 31 (failure to report financial assistance from overseas) of the Trade Union Act, serious
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sanctions can be imposed under section 42 of the same Act (revocation and loss of trade union rights or suspension), and
requested the Government to indicate the measures taken to: (i) repeal the reference to sections 21 and 31 in section 42 of
the Trade Union Act; and (ii) ensure that organizations affected by dissolution or suspension by the administrative
authority have a right of appeal to an independent judicial body, and that such administrative decisions do not take effect
until that body issues a final decision. The Committee notes the Government’s indication that the applicable regulations
seek to protect the right of association and avoid internal conflicts between trade unions, and that the Government
provides guidance to unions in this regard. In the absence of information concerning the review of the Trade Union Act
previously announced by the Government, the Committee recalls that dissolution and suspension constitute extreme forms
of interference by the authorities in the activities of trade union organizations and should therefore be accompanied by all
the necessary guarantees, which can only be ensured through a normal judicial procedure with the effect of a stay of
execution of the relevant administrative decision. The Committee requests the Government to take the necessary
measures: (i) to ensure that section 42 of the Trade Union Act is amended so as to remove the reference to sections 21
and 31, and, in the meantime, to provide information as to any sanctions that have been imposed thereunder; and (ii)
to ensure that organizations affected by dissolution or suspension by the administrative authority have a right of appeal
to an independent judicial body, with suspensive effect.

The Committee reminds the Government that if it so wishes it may take advantage of technical assistance from
the International Labour Office in relation to the issues raised in these comments.

The Committee is raising other matters in a request addressed directly to the Government.
[The Government is asked to reply in detail to the present comments in 2016.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

The Committee notes the observations made by the International Trade Union Confederation (ITUC) received on
1 September 2014, which relate to: (i) legislative matters already being raised by the Committee; and (ii) acts of anti-union
discrimination and interference against union members and officials. The Committee requests the Government to provide
its comments with respect to point (ii). The Committee further notes the Government’s comments on the 2011
observations of the ITUC.

Articles 1 and 2 of the Convention. Protection against acts of anti-union discrimination and employer interference.
The Committee previously requested the Government to take steps to amend the legislation to ensure comprehensive
protection against anti-union discrimination, providing for swift recourse to mechanisms that may impose sufficiently
dissuasive sanctions against such acts. It also requested the Government to provide practical information in this regard and
a copy of Decree No. 03 of 1984 of the Minister of Manpower. The Committee notes that the Government indicates that
there are several anti-union discrimination complaints that have been reported to the Indonesian National Police as the
main investigator, and that the labour inspector is always involved in the procedure by conducting inspections. In the
absence of information concerning the review of the Trade Union Act previously announced by the Government, the
Committee requests the Government to: (i) take steps, in the near future, and in full consultation with the social
partners concerned, to amend the legislation to ensure comprehensive protection against any acts of anti-union
discrimination and employer interference, providing for swift recourse to mechanisms that may impose sufficiently
dissuasive sanctions against such acts; (ii) specify, separately, the number of complaints of anti-union discrimination
and interference filed with (a) the police, (b) the labour inspectorate and (c) the courts, as well as the steps taken to
investigate these complaints, the remedies and sanctions imposed, as well as the average duration of proceedings under
each category; and (iii) supply a copy of Decree No. 03 of 1984 of the Minister of Manpower. The Committee invites
the Government to make full use of ILO technical assistance in this respect, including as regards training for the
authorities competent to deal with cases of anti-union discrimination and employer interference.

Article 2. Protection against acts of interference. The Committee’s previous comments concerned the need to
amend section 122 of the Manpower Act so as to discontinue the presence of the employer during a voting procedure held
in order to determine which trade union in an enterprise shall have the right to represent the workers in collective
bargaining. The Committee notes that the Government once again indicates that the employer and the Government are
merely present during the vote as witnesses and that their presence will not affect the voting. Highlighting the need to
ensure adequate protection against acts of interference in practice, the Committee reiterates its previous comments and
requests the Government to take steps to amend section 122 of the Manpower Act, so as to suppress the presence of the
employer during voting procedures, as well as to discontinue the presence of the Government except if the unions
concerned request otherwise.

Article 4. Promotion of collective bargaining. In its previous comments, the Committee had requested the
Government to take measures to amend sections 5, 14 and 24 of Act No. 2 of 2004 concerning industrial relations dispute
settlement, which enables either of the parties to an industrial dispute to file a legal petition to the Industrial Relations
Court for final settlement of the dispute if conciliation or mediation failed. The Committee notes that the Government
states that Act No. 2 of 2004 provides for industrial relations dispute settlement through arbitration, conciliation or
mediation (in case of failure of conciliation or mediation, any of the parties may bring the case to the industrial court). The
Committee observes that the ability of one of the parties, as per sections 5, 14 and 24 of Act No. 2 of 2004, to refer the
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dispute to the Court if settlement cannot be achieved through conciliation or mediation, constitutes compulsory arbitration.
The Committee emphasizes that compulsory arbitration at the initiative of one party to the dispute cannot be considered to
promote voluntary collective bargaining. The Committee further recalls that compulsory arbitration is only acceptable in
relation to public servants engaged in the administration of the State (Article 6 of the Convention), essential services in the
strict sense of the term and acute national crises. The Committee therefore requests the Government to take measures to
amend sections 5, 14 and 24 of Act No. 2 of 2004 so as to ensure the respect for these principles.

Recognition of organizations for the purposes of collective bargaining. The Committee previously commented on
section 119(1) and (2) of the Manpower Act, according to which, in order to negotiate a collective agreement, a union
must have membership equal to more than 50 per cent of the total workforce in the enterprise or receive more than 50 per
cent support in a vote of all the workers in the enterprise. The Committee also notes that, if the relevant union does not
obtain 50 per cent support in such a vote, it may once again put forward its request to engage in collective bargaining after
a period of six months. In the absence of relevant information from the Government, the Committee recalls that, while it is
acceptable that the union which represents the majority or a high percentage of workers in a bargaining unit should enjoy
preferential or exclusive bargaining rights, the Committee considers that in cases where no union meets these conditions,
the minority trade union or unions should at least be able to conclude a collective agreement on behalf of its/their own
members. The Committee requests the Government to guarantee the respect of this principle and to take the necessary
measures to amend section 119(3) of the Manpower Act accordingly so as to ensure that this provision promotes
collective bargaining in the sense of Article 4 of the Convention.

Time limit for collective bargaining. The Committee previously noted the Government’s indication that collective
agreements must be concluded within 30 days after the beginning of negotiations, and requested the Government to ensure
the application of the principles concerning the free and voluntary exercise of collective bargaining. The Committee notes
that, according to sections 3 and 4 of Act No. 2 of 2004, if bargaining does not result in an agreement within 30 days, one
or both parties may initiate the dispute settlement procedure. Mindful of the fact that the dispute settlement procedure
under Act No. 2 of 2004 might culminate in compulsory arbitration (see comments above), the Committee considers that a
negotiation period of 30 days may be too short, in particular in the case of negotiations of a branch collective agreement or
of a first collective agreement at the enterprise level in complex corporate structures. In the absence of any information
from the Government, the Committee recalls that the parties should be able to continue the negotiation of a collective
agreement, if they so wish, even after the 30-day delay has expired, and that, in the event that a collective agreement
already exists, the parties should be able to start the negotiations of a future agreement before the end of the current one.
The Committee requests the Government to guarantee the respect of the above principles concerning the free and
voluntary exercise of collective bargaining and to provide information on the measures taken or contemplated to this
end.

Federations and confederations. The Committee previously noted the Government’s indication that there has been
no report of federations or confederations of trade unions having signed collective agreements, and requested it to ensure
that such information is publicly available and to continue to provide information concerning collective agreements signed
by federations or confederations. The Committee notes that the Government states that it still coordinates with the
respective parties and will provide up-to-date information in the future. The Committee requests the Government to
supply information concerning the number and type of current collective agreements concluded by federations or
confederations of trade unions, and to ensure that such information is publicly available.

Export processing zones (EPZs). In its previous observations, the Committee had repeatedly requested the
Government, pursuant to allegations of violent intimidation and assault of union organizers, and dismissals of union
activists in the EPZs, to provide information on the number of collective agreements in force in the EPZs and the
percentage of workers covered, as well as on the number of complaints of anti-union discrimination and employer
interference in EPZs and the relevant investigation and remediation measures. Noting the Government’s indication that it
coordinates with the respective parties and will provide up-to-date information in the future, the Committee deeply regrets
that the Government has still not provided the requested information. The Committee once again requests the
Government to provide data concerning the number of collective agreements in EPZs and workers covered by them, as
well as on the number of complaints of anti-union discrimination and employer interference in EPZs and the relevant
investigation and remediation measures.

The Committee recalls that the availability of information concerning collective agreements in force is a means of
promoting collective bargaining.

[The Government is asked to reply in detail to the present comments in 2016.]
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Ireland

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1955)

The Committee notes with regret that the Government’s report has not been received. It hopes that a report will be
supplied for examination by the Committee at its next session and that it will contain full information on the matters raised
in its previous comments.

The Committee takes note of the observations provided by the Irish Congress of Trade Unions (ICTU) in a
communication received on 21 September 2015.

Article 4 of the Convention. Promotion of collective bargaining. The Committee notes with interest the
information provided by the ICTU that a significant step was taken with the introduction of the Industrial Relations
(Amendment) Act 2015 (No. 27), which entered into force on 1 August 2015. According to the ICTU, the Act provides for
the reintroduction of a mechanism for the registration of employment agreements between an employer or employers and
trade unions governing remuneration and conditions of employment in individual enterprises. The ICTU also states that
the Act addresses some of the issues it had raised in a complaint before the Committee on Freedom of Association (Case
No. 2780). The Committee welcomes this development and trusts that the introduction of these amendments will foster
an improved framework for the promotion of collective bargaining in accordance with the Convention.

Self-employed workers. In its previous comments, the Committee had requested the Government to provide
comments on the observations made by the ICTU in relation to restrictions on the right to organize and bargain
collectively introduced by the Competition Authority of Ireland. The Committee recalled that the ICTU had stated that the
Competition Authority had decided that the provisions of the Competition Act 2002 overruled the provisions of the
Industrial Relations Act and had declared unlawful a collective agreement between Equity/SITP and the Institute of
Advertising Practitioners that fixes rates of pay and conditions of employment for workers within radio, television, cinema
and the visual arts. The Committee had noted the Government’s indication that, during the course of the social partnership
talks in 2008, it committed itself to introducing legislation amending section 4 of the Competition Act to the effect that
certain categories of vulnerable workers, formerly or currently covered by collective agreements, when engaging in
collective bargaining, would be excluded from the prohibition in section 4 of the Competition Act. The Government
subsequently added however that this commitment was overtaken by the EU/International Monetary Fund (IMF)
Programme of Financial Support for Ireland in which it had been agreed that no further exemptions to the competition law
framework would be granted unless they were entirely consistent with the goals of the EU/IMF Programme and the needs
of the economy. The Committee had trusted that the Government would pursue its review of the Act with the social
partners in accordance with its previous commitment and requested it to provide information on progress made in this
regard.

The Committee notes that the ICTU continues to raise its concerns that this matter has not been resolved. In 2015,
and in light of a recent decision emanating from the European Court of Justice (FNV Kunsten Informatie en Media v. Staat
der Nederlanden, of 4 December 2014), the ICTU had requested the Competition Authority to reconsider its decision. The
Authority nevertheless upheld its decision despite the concerns of the ICTU that there were increasing categories of self-
employed workers who, due to the Authority’s decision, find themselves classed as “undertakings” and hence excluded
from the right to collective bargaining. This included actors, freelance journalists, writers, photographers, musicians,
dancers, performers, models, bricklayers and other skilled trades in the construction industry. The ICTU explains that it
does not dispute that competition law should preclude price fixing agreements among cartels of businesses. The ICTU
maintains, however, that, in order to protect legitimate collective bargaining, there needs to be a workable distinction
between the sole-trade carrying on a business and a worker in the everyday sense of the word who is in a position of
subordination.

The Committee recalls that Article 4 of the Convention establishes the principle of free and voluntary collective
bargaining and the autonomy of the bargaining parties with respect to all workers and employers covered by the
Convention. As regards the self-employed, the Committee recalls, in its 2012 General Survey on the fundamental
Conventions, paragraph 209, that the right to collective bargaining should also cover organizations representing the self-
employed. The Committee is nevertheless aware that the mechanisms for collective bargaining in traditional workplace
relationships may not be adapted to the specific circumstances and conditions in which the self-employed work. The
Committee therefore invites the Government to hold consultations with all the parties concerned with the aim of
limiting the restrictions to collective bargaining that have been created by the Competition Authority’s decision, so as
to ensure that self-employed workers may bargain collectively. To this end, the Committee suggests that the
Government and the social partners concerned may wish to identify the particularities of self-employed workers that
have a bearing on collective bargaining, so as to develop specific collective bargaining mechanisms relevant to them.
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Jamaica

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
1 September 2015. The Committee requests the Government to provide its comments in this regard.

The Committee takes note of the observations received from the International Organisation of Employers (IOE) on
1 September 2015, which are of a general nature.

Article 2 of the Convention. Right of workers to establish and join organizations. The Committee notes the
indications of the ITUC that section 6(4) of the Trade Union Act (TUA) provides that, if an application for registration of
a trade union has not been made in line with the Act, or if registration of a trade union has been refused or cancelled, every
member of the trade union who continues to be a member thereof, and every person who participates in any meetings or
proceedings of the trade union, knowing that it is not registered under the Act, shall be guilty of an offence and liable on
summary conviction to a penalty of up to 500 Jamaican dollars. Acknowledging that the official recognition of an
organization through its registration constitutes a relevant aspect of the right to organize, as it is the first measure to be
taken so that organizations can fulfil their role effectively, but also recalling that the exercise of legitimate trade union
activities should not be dependent upon registration and that, therefore, penalties should not be imposed upon workers
for their membership and participation in an unregistered trade union, the Committee requests the Government to take
the necessary measures to amend the legislation in this respect.

Article 3. Interference in the financial administration of a trade union. The Committee notes that the ITUC
denounces that, in addition to the obligation on the treasurer to submit to the Registrar annual statements of account, audit
certificates, membership lists and changes to the rules and officers of the trade union, the Registrar may, in line with
section 16(2) of the TUA, at any time, request the treasurer or any trade union member to provide detailed accounts of the
revenue, expenditures, assets, liabilities and funds of the trade union in respect of any specified period. Recalling that the
control exercised by the public authorities over trade union finances should not normally exceed the obligation to
submit periodic reports, and that the discretionary rights of the authorities to carry out inspections and request
information at any time entails a danger of interference in the internal administration of trade unions, the Committee
requests the Government to take the necessary measures to restrict the Registrar ’s powers in this regard.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes the observations of the International Trade Union Confederation (ITUC) received on
1 September 2015, which refer to matters already examined by the Committee and also denounce fixed and unreasonable
procedural requirements for, and limitations on, collective bargaining. The Committee requests the Government to
provide its comments in this regard.

Article 4 of the Convention. Right to collective bargaining. The Committee had previously referred to the
following matters:

—  the denial of the right to negotiate collectively in cases where a trade union fails to prove that at least 40 per cent of
the workers in the unit are its members or, when having met the former condition, a single union that is engaged in
the procedure of obtaining recognition does not obtain 50 per cent of the votes of the workers in a ballot that the
Minister has caused to be taken (section 5(5) of Act No. 14 of 1975 and section 3(1)(d) of its regulations); and

—  the need to take measures to amend the legislation so that a ballot is made possible when one or more trade unions
are already established as bargaining agents and another trade union claims that it has more affiliated members in the
bargaining unit than the other trade unions, and therefore invokes its most representative status in the unit in order to
be considered as a bargaining agent.

The Committee notes that in its report the Government indicates that there is no new development in relation to
lowering the mentioned percentage of workers. The Committee further notes that the Government does not provide any
new information on legislative amendments allowing a ballot in cases of disputes concerning representativeness.
Regretting the lack of progress, the Committee firmly hopes that the Government will take the necessary measures in
the very near future to amend its legislation in order to: (i) lower the percentage mentioned or, if no union obtains the
required 50 per cent of the votes of the total number of workers to be declared the exclusive bargaining agent, to grant
collective bargaining rights to all the unions, at least on behalf of their own members; and (ii) allow a ballot in cases of
disputes concerning representativeness, so as to bring it into full conformity with the Convention. The Committee
requests the Government to provide information on any developments in this regard.
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Kazakhstan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2000)

Follow-up to the conclusions of the Committee on the Application of Standards (International Labour
Conference, 104th Session, June 2015)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in
June 2015 concerning the application of the Convention. The Committee further notes with regret that the Government
did not appear before the Conference Committee during the examination of this case, despite its accreditation to the
Conference. As a result, the Conference Committee decided to place its conclusions in a special paragraph. The
Committee notes the Conference Committee’s request to the Government to: amend the provisions of the Act on the
National Chamber of Entrepreneurs in a manner that would ensure the full autonomy and independence of the free and
independent employers’ organizations in Kazakhstan; amend the provisions of the Trade Union Act of 2014; and amend
the Constitution and appropriate legislation to: (i) permit judges, firefighters and prison staff to form and join a trade
union; and (ii) lift the ban on financial assistance to national trade unions by an international organization.

The Committee notes with regret that the Government’s report has not been received despite the specific request
from the Conference Committee when it examined the application of the Convention in June 2015 in the absence of a
Government delegate.

The Committee notes the observations on the application of the Convention by the International Organisation of
Employers (IOE) received on 4 September 2015. In its previous comments, it had also noted observations of the
Confederation of Free Trade Unions of Kazakhstan (KSPK) and the International Trade Union Confederation (ITUC) to
which the Government is yet to reply. The Committee deeply regrets that the Government has not provided its comments
in reply to these observations and firmly trusts that it will provide complete comments thereon without delay.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. In its previous comments, the Committee had requested the Government to take the necessary measures
to amend its legislation so as to ensure the right to organize of judges, firefighters and prison staff, which is currently
restricted by article 23 of the Constitution, section 11(4) of the Act on Public Associations and Act No. 380-1V on Law
Enforcement Bodies. The Committee once again urges the Government to take the necessary measures to amend its
legislation so as to ensure that judges, firefighters and prison staff have the right to establish organizations for the
furtherance and defence of their interests in line with the Convention, and to indicate the progress made in this regard.

Right to establish organizations without previous authorization. The Committee recalls that pursuant to
section 10(1) of the Act on Public Associations, applicable to employers’ organizations, a minimum of ten persons is
required to establish an employers’ organization, and once again urges the Government to indicate the measures taken
or envisaged to amend its legislation so as to lower the minimum membership requirement for establishing an
employers’ organization.

Right to establish and join organizations of their own choosing. The Committee recalls that sections 11(3), 12(3),
13(3) and 14(4) of the Act on Trade Unions require, under the threat of de-registration pursuant to section 10(3) of that
Act, the mandatory affiliation of sector-based, territorial and local trade unions to a national trade union association within
six months following their registration. The Committee recalls once again that the free exercise of the right to establish
and join organizations implies the right of workers to freely decide whether they wish to associate or become members of
a higher-level trade union structure. The Committee once again urges the Government to take the necessary measures in
order to amend the abovementioned legislative provisions accordingly, and to provide information on the progress
made in this regard.

Act on the National Chamber of Entrepreneurs. In its previous comments, the Committee had analysed the Act on
the National Chamber of Entrepreneurs and observed that a number of its provisions interfered with the right of employers
to form and join the organization of their own choosing and the right of such organizations to elect their officers, carry out
their activities and formulate their programmes without Government interference. The Committee had requested the
Government to take measures to amend the Act so as to bring it into conformity with the Convention.

The Committee notes the information provided by the I0E that, with the adoption of the Act on the National
Chamber of Entrepreneurs, its affiliate organization, the Confederation of Employers of the Republic of Kazakhstan
(KRRK) is facing declining membership, relevance, income and staff due to the pressure and competition by government-
controlled enterprise association entities. The National Union of Employers and Entrepreneurs (Atameken), which was
established in 2005 on the initiative and with the support of the presidential administration, has transformed into the
National Chamber of Entrepreneurs of Kazakhstan with the adoption of the Act in 2013. According to the IOE, the Act
gives the National Chamber of Entrepreneurs an all-encompassing competence to represent Kazakh employers in all areas
related to business operations with mandatory membership throughout the country.

The Committee recalls in this regard the concerns it had raised in relation to section 3(2) of the Act, under which the
main aim of the Chamber is to consolidate the action of entrepreneurs in the country. Through the Chamber, entrepreneurs
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further and defend their rights and interests, including by engaging with various state bodies and participating in the
development and drafting of the legislation affecting their interests. Pursuant to section 9(1) of the Act, the Chamber
represents the interests and rights of entrepreneurs in the various state bodies and international organizations.

Moreover, the Committee recalls that, according to section 5(1) and (2) of the Act, the Government approves the
maximum membership fees to be paid by the members of the Chamber, and establishes the procedure therefore. Pursuant
to section 19(2) of the Act, the Government participates in the work of the congress (supreme governing body) of the
Chamber and has the right to veto its decisions. Furthermore, pursuant to section 21(1) of the Act, the presidium
(governing body) of the Chamber is composed, among others, of the government representatives and 16 parliamentarians.
The Committee recalls that these provisions restrict the Chamber’s freedom, as well as the freedom of its member
organizations, to administer the funds and establish overall control over internal acts and decisions, in a manner so as to
jeopardize the Chamber’s independence from the Government and its capacity to effectively represent the interests of its
members free from Government interference. In the opinion of the IOE, these restrictions and the powers enabling the
Government to interfere, clearly show that the National Chamber of Entrepreneurs cannot be considered to be an
independent employers’ organization but rather a quasi-ministry specialized in a business agenda.

In light of the above, and bearing in mind the serious concerns raised during the discussion of the application of
this Convention in the Conference Committee, the Committee urges the Government to take measures without delay to
amend the Act on the National Chamber of Entrepreneurs, so as to eliminate all possible interference by the
Government in the functioning of the Chamber and so as to ensure the full autonomy and independence of the free
and independent employers’ organizations in Kazakhstan, so that they may effectively represent their members’
interests without discrimination or Government interference. The Committee reminds the Government that the
technical assistance of the Office is available in this respect.

Article 3. Right of organizations to organize their activities and to formulate their programmes. Labour Code.
The Committee once again requests the Government to indicate which organizations fall into the category of
organizations carrying out “dangerous industrial activities” for which strikes are illegal (section 303(1) of the Labour
Code) by providing concrete examples. It further requests the Government to indicate all other categories of workers
whose rights may be restricted, as stipulated in section 303(5) of the Labour Code.

The Committee reiterates its previous request to amend section 303(2) of the Labour Code so as to ensure that
any minimum service is a genuinely and exclusively minimum one and that workers’ organizations can participate in
its definition, and requests the Government to indicate all measures taken or envisaged to that end.

Article 5. Right of organizations to establish federations and confederations and to affiliate with international
organizations. The Committee had previously requested the Government to take steps to amend section 106 of the Civil
Code, as well as article 5 of the Constitution, so as to lift the ban on financial assistance to national trade unions by an
international organization. The Committee recalls that legislation prohibiting the acceptance by a national trade union of
financial assistance from an international organization of workers to which it is affiliated, infringes the principles
concerning the right to affiliate with international organizations of workers, and that all national organizations of workers
and employers should have the right to receive financial assistance from international organizations of workers and
employers, respectively, whether they are affiliated or not to the latter. The Committee therefore once again requests the
Government to take the necessary steps to amend section 106 of the Civil Code, as well as article 5 of the Constitution,
so as to lift this prohibition, and to indicate the measures taken or envisaged in this respect.

The Committee recalls that section 13(2) of the Act on Trade Unions, requires a sector-based trade union to
represent no less than half of the total workforce of the sector or related sectors, or organizations of the sector or related
sectors, or to have structural subdivisions and members organizations on the territory of more than half of all regions,
cities of national significance and the capital. The Committee recalls that the requirement of excessively high thresholds to
establish a higher-level organization (e.g. a sector-based trade union) conflicts with Article 5 of the Convention. The
Committee notes the statement made by the Government representative after the case was examined by the Conference
Committee, indicating that: a new law specifically provided that it was essential that trade unions were represented at the
regional, local and enterprise levels; while a great number of trade unions existed in the country, there was no trade union
unity, with trade unions being rather dispersed; only branch and sectorial trade unions were able to conclude collective
agreements, and over 600 trade unions at the local and regional level were not associated to them. Recalling the KSPK
and ITUC observations in this respect, the Committee requests the Government to engage with the relevant trade union
organizations, including the KSPK, with a view to lowering the thresholds set by section 13(2) of the Act on Trade
Unions. It requests the Government to provide information on the progress made in this regard.

The Committee notes the general statement by a Government representative at the Conference Committee that
Kazakhstan was a young country and needed more time to implement the internationally recognized principles, and that
new laws could be adopted where necessary, in accordance with international standards and international best practice. He
stated that the Government was committed to improving the situation and would take into account the discussions in, and
the conclusions of, the Conference Committee. The Committee trusts that the Government will rapidly undertake a
review of the Constitution and the abovementioned legislative texts to bring them fully into conformity with the
provisions of the Convention, and requests the Government to provide full details in this regard.
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[The Government is asked to reply in detail to the present comments in 2016.]

Kuwait

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee notes the observations made by the International Trade Union Confederation (ITUC) in
communications received on 4 August 2011 and 1 September 2014, many of which concern issues dealt with by the
Committee, as well as the response from the Government to the first communication. The Committee also takes note of
the observations provided by the International Organisation of Employers (IOE) in a communication received on
1 September 2014.

Article 2 of the Convention. Migrant workers. In its previous observation, the Committee requested the
Government to take the necessary measures to ensure full conformity of the legislation with the right of migrant workers
to establish and join organizations of their own choosing, and to provide a copy of the order to be issued by the minister
on the admission of non-Kuwaiti workers as trade union members.

Regarding the right to establish organizations, the Government notes in its report that it is the only trade union right
not accorded to migrant workers, due to the fact that their residence in Kuwait is temporary and ends at their contracts’
expiration. The Committee recalls that the right to establish organizations is guaranteed under Article 2 of the Convention
to all workers without distinction whatsoever, and that the temporal nature of residency of migrant workers does not
justify depriving them of this right.

As to the right to join unions, the Government states in its report that the admission of non-Kuwaiti workers as trade
union members is provided for by Ministerial Order No. 1 of 1964, which requires them to hold a work permit and to have
resided in Kuwait for five years. The Committee observes that the legal imposition of these restrictions is not compatible
with Article 2 of the Convention, as the right of workers, without distinction whatsoever, to establish and join
organizations implies that all workers residing in the territory of a State, whether or not they have a work permit and
regardless of years of residency, benefit from the trade union rights provided for by the Convention.

The Committee requests the Government to take any necessary measures to ensure the recognition of the right of
migrant workers to join and establish organizations of their own choosing, repealing any restriction or requirement on
account of work permit status or time of residence, and to provide information on any developments in this respect.

Domestic workers. In its previous observation, noting that section 5(2) of Private Sector Labour Law No. 6 of 2010
(Labour Act) provides that the situation of domestic workers will be governed by a decision to be taken by the competent
minister, the Committee had hoped that an order regulating labour relations of domestic workers would be adopted in the
near future and guarantee the rights of domestic workers to establish and join organizations. The Government reports that
no decision or law allowing domestic workers to establish or join occupational organizations, has been promulgated. The
Committee observes in this regard that the new law adopted in June 2015 on the rights of domestic workers does not
provide for their right to organize. Regretting the lack of progress in this regard and hoping that it will be able to note
progress in the near future, the Committee requests the Government to adopt any necessary measure to ensure the full
recognition of the right of domestic workers to establish and join organizations. The Committee requests the
Government to provide information on developments in this respect.

Other categories of workers. In its previous observation, the Committee requested the Government to indicate:
(i) the manner in which the right to establish and join organizations of their own choosing is ensured to civil servants; and
(if) whether the Maritime Act and the law governing the oil sector include provisions on trade union rights. The
Government indicates that the Maritime Act and the law governing the oil sector do not contain any provisions on trade
union rights and that, therefore, the provisions of the Labour Act apply and fully guarantee trade union rights in these
sectors. The Government indicates that there is no specific legislation on the rights of civil servants to establish or join
unions, and that section 98 of the Labour Act, which recognizes the right to organize and establish unions, also covers
civil servants, provided that there is no conflict with the laws which regulate their affairs. The Committee requests the
Government to indicate how the right to establish and join unions of their own choosing is fully guaranteed for civil
servants in practice, as well as whether any legislation applicable to civil servants limits or restricts their exercise of
this right, and to provide a copy of the relevant legislation. The Committee further requests the Government to provide
additional information on the exercise of trade union rights in practice in the maritime, oil and public sectors,
including the number of unions established and the membership in each union.

Article 3. Financial administration of organizations. The Committee had previously requested the Government to
take the necessary measures to amend section 104(2) of the Labour Act, which prohibits trade unions from using their
funds in financial speculation, real estate or other forms of speculation. The Government notes in response that there are
no restrictions imposed on the financial administration of organizations and that the prohibition on financial speculation is
set out to avoid the risks involved and to prevent loss of union funds. The Committee further observes that section 104(3)
of the Labour Act unduly subjects the acceptance of gifts and donations by unions to the approval of the ministry. The
Committee recalls that legislative provisions that subject the acceptance of gifts and donations to prior authorization by
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the public authorities, or restrict the freedom of trade unions to administer, utilize and invest their funds as they wish for
normal and lawful trade union purposes, including through financial or real estate investments, are incompatible with
Article 3 of the Convention, and that the control exercised by public authorities over trade union finances should not go
beyond the requirement for the organizations to submit periodic reports. The Committee regrets the lack of progress in
this respect and again requests the Government to take the necessary measures to amend section 104(2) and 104(3) of
the Labour Act in accordance with the abovementioned principle.

Overall prohibition on trade union political activities. In its previous observation, the Committee had requested
the Government to take the necessary measures to revise section 104(1) of the Labour Act, which prohibits trade unions
from involvement in any political matters. The Committee notes the Government’s response stating that political union
activities are in conflict with the union’s main objective to defend the interests of workers and improve their financial,
social and economic situation. The Committee once again recalls that legislation which prohibits all political activities for
trade unions is not in conformity with the Convention, and that trade unions should be able to express their views on
matters of economic and social policy affecting their members and workers in general. The Committee notes with regret
the lack of progress in this respect and requests the Government to take the necessary measures to revise section 104(1)
of the Labour Act, so as to eliminate the total ban on political activities in keeping with the abovementioned principle,
and to indicate developments in this regard.

Compulsory arbitration. The Committee had noted in its previous observation that the intervention by the ministry
in labour disputes pursuant to sections 131 and 132 of the Labour Act could lead to compulsory arbitration and the
prohibition of strikes. The Committee notes the Government’s statement in its report that the aim of sections 131 and 132
was to avoid any interference by the ministry unless needed, and that the ministry has not thus far intervened pursuant to
these sections. The Committee also notes that the Government welcomes in its report the Committee’s previous comments
and declares that it will examine them in collaboration with the social partners. The Committee requests the Government
to provide information on the results of this tripartite examination, in particular as to the need to amend sections 131
and 132 of the Labour Act, and hopes that it will be able to observe progress in this respect in the near future.

Dismissal of executive boards. Section 108 of the Labour Act provides for the possibility to dismiss an
organization’s board of directors by court order in case it engages in an activity that either violates the provisions of the
Labour Act or of the “laws relevant to the preservation of public order and morals”. The Committee points out that the
reference, as grounds for board dismissal, to any activity that violates the laws relevant to the preservation of the public
order and morals is too broad and vague, and could lead to an application that hinders the exercise of the trade union rights
enshrined in the Convention. The Committee considers that the dismissal of the executive boards of employers’ or
workers’ organizations by court order should be restricted to serious and repeated violations of the organizations’
constitutions or of relevant legislation, and recalls that legislation cannot impair nor be applied to impair the guarantees
provided for in the Convention. The Committee requests the Government to take measures to amend section 108 of the
Labour Act to ensure the respect of the abovementioned principle.

Article 5. Limitation to a single confederation. In its previous observation, the Committee once again requested
the Government to take the appropriate measures to amend section 106 of the Labour Act, which provides that “there shall
not be more than one general union for each of the workers and the employers”, so as to ensure the right of employers and
workers to establish organizations of their own choosing at all levels, including the possibility of forming more than one
general confederation. The Committee notes the Government’s reply that the restriction only concerns the establishment
of a single confederation, in accordance with the state’s policies to unify unions’ efforts and prevent their dissipation. The
Committee notes with regret the lack of progress in this regard, recalls that a legislatively imposed trade union
monopoly at any level is incompatible with the requirements of the Convention, and requests the Government to take
the appropriate measures to amend section 106 of the Labour Act, so as to ensure the right of workers to establish the
organization of their own choosing at all levels, including the possibility of forming more than one confederation, and
to provide information on any developments in this respect.

The Committee is raising other matters in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2007)

The Committee notes the observations made by the International Trade Union Confederation (ITUC) in
communications received on 4 August 2011 and 31 August 2014, as well as the response from the Government to the first
communication.

Articles 1 and 2 of the Convention. Protection against acts of anti-union discrimination and interference. The
Committee had requested the Government to indicate any legislative provisions ensuring adequate protection against acts
of anti-union discrimination and interference, the penalties applicable in cases of violation, as well as the measures taken
or contemplated to that effect. The Committee notes that the Government indicates in its report that Kuwait’s Constitution
provides for the principle of equality and non-discrimination based on the grounds of race, origin, language or religion
(section 29), and sets out that no one may be compelled to join any association or union (section 43); and that the Labour
Act provides that a worker’s service may not be terminated without justification or on the grounds of union activity
(section 46). The Committee confirms its observation that, beyond these general provisions, national legislation does not
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provide for further concrete protection against acts of discrimination. The Committee recalls that this protection should
prohibit not only dismissals but also other measures of anti-union discrimination, such as transfers, demotions and any
other prejudicial acts, as well as acts of anti-union discrimination in taking up employment. The Committee further recalls
that legislation should protect against all acts of interference, such as acts aiming to place workers’ organizations under
the control of employers or employers’ organizations by financial or other means. The Committee emphasizes that
legislation should make express provision for effective procedures and dissuasive sanctions to prevent and redress all acts
of anti-union discrimination and to protect employers’ and workers’ organizations against interference by each other. The
Committee requests the Government to take any necessary measures to ensure that the legislation provides for the
prohibition of all acts of anti-union discrimination and interference forbidden by the Convention, as well as redress
mechanisms to ensure adequate protection, including effective procedures and dissuasive sanctions, in accordance
with the abovementioned principles.

Article 4. Collective bargaining and compulsory arbitration. The Committee had noted in its previous comments
that under sections 131-132 of the Labour Act, the ministry may intervene in a dispute without being asked to do so by
any of the disputing parties, to bring about an amicable settlement of the dispute, and may also refer the dispute to the
Conciliation Committee or the Arbitration Panel, as it deems appropriate. The Committee recalls that compulsory
arbitration in the framework of collective bargaining is only acceptable in relation to public servants engaged in the
administration of the State (Article 6 of the Convention), essential services in the strict sense of the term (services whose
interruption would endanger the life, personal safety or health of the whole or part of the population), and acute national
crises. The Committee had requested the Government to take the necessary measures to amend Labour Act in conformity
with these principles. The Committee notes that the Government states in its report that the intervention under section 131
is an optional measure by the ministry, which has not been used so far. The Committee emphasizes that, even if optional,
the provision unduly affords the ministry discretion to provide for compulsory arbitration beyond the acceptable cases
previously mentioned. The Committee requests the Government to take the necessary measures to amend sections 131
and 132 of the Labour Act, as well as other provisions on compulsory arbitration concerned, to ensure their full
conformity with the abovementioned principles, and to provide information on any developments in this respect.

The Committee is raising other matters in a request addressed directly to the Government.

Liberia
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2015.

The Committee also notes with regret that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.

The Committee notes the observations made by the International Organisation of Employers (IOE) in a communication
received on 1 September 2014. The Committee also recalls the 2012 observations of the International Trade Union Confederation
(ITUC), concerning the application of the Convention. The Committee once again requests the Government to provide its
comments thereon. With regard to the observations made by the ITUC in 2008 and 2010 concerning serious acts of violence
against striking workers and the closure of a radio station belonging to a trade union, the Committee notes the Government’s
comments concerning the need for the intervention of the forces of order and the temporary closure of the union’s radio station to
restore calm. In this regard, the Committee recalls that the right to express opinions through the press and other media is one of
the essential components of trade union rights. The authorities should only have recourse to the forces of law and order in the
event of a strike in exceptional circumstances and situations in which public order is under serious threat, and that such
interventions by the forces of law and order should be in proportion to the gravity of the situation. The Committee requests the
Government to ensure full respect for these principles in future.

The Committee notes that the Bill on decent work, which has been under discussion for several years, has been adopted by
the legislative authorities and that it will enter into force when it has been promulgated by the President of the Republic.

Articles 2 and 3 of the Convention. Right of workers to establish and join organizations of their own choosing. Right of
workers’ organizations to elect their representatives in full freedom. The Committee recalls that for many years it has been
commenting on the need to amend or repeal the following provisions of the Labour Act, which are not in conformity with the
Convention:

- section 4506, prohibiting workers in state enterprises and the public administration from establishing trade unions;
- section 4601-A, prohibiting agricultural workers from joining industrial workers’ organizations; and
- section 4102(10) and (11), providing for the supervision of trade union elections by the Labour Practices Review Board.

The Committee trusts that the Bill on decent work will enter into force in the very near future and that its content will
take into account all the issues raised by the Committee, as indicated by the Government in its last report. The Committee
requests the Government to report any developments in this regard. In its previous comment, the Committee noted the
Government’s indication that the legislation guaranteeing the right of public employees to establish trade unions (the Public
Service Ordinance) was being revised with the technical assistance of the Office. The Committee trusts that the current
legislative process will give full effect to the Convention in relation to public employees and requests the Government to report
any developments in this regard.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes that the Government’s report has not been received. It is therefore bound to repeat its previous
comments.
The Committee notes that the Bill on Decent Work which has been under discussion for several years has been adopted by
the legislative authorities and will enter into force once it has been promulgated by the President of the Republic.

Articles 1, 2 and 4 of the Convention. Protection against anti-union discrimination and acts of interference. Promotion
of collective bargaining. The Committee recalls that for many years it has been commenting on the need to adopt legal
provisions guaranteeing:

- adequate protection against anti-union discrimination at the time of recruitment and during the employment relationship,
accompanied by sufficiently effective and dissuasive sanctions;

- adequate protection for workers’ organizations against acts of interference by employers and their organizations, including
sufficiently effective and dissuasive sanctions; and

- the right to collective bargaining for employees in State-owned enterprises and public officials who are not engaged in the
administration of the State.

The Committee trusts that the Bill on Decent Work will enter into force in the very near future and that its content takes
into account all the matters raised by the Committee, as indicated by the Government in its last report. The Committee
requests the Government to report any developments in this respect.

Article 6. Public officials not engaged in the administration of the State. In its previous comments, the Committee noted
the Government’s indication that the legislation guaranteeing the right of collective bargaining of public servants and employees
in State enterprises (Ordinance on the public service) was currently under revision with the technical assistance of the Office. The
Committee trusts that the current legislative process will make it possible to give full effect to the Convention in relation to
p#blic off(ijcials not engaged in the administration of the State and it requests the Government to report any developments in
this regard.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Malaysia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1961)

The Committee notes the observations received on 1 September 2015 of the International Trade Union
Confederation (ITUC) and of the Malaysian Trades Union Congress (MTUC), concerning matters addressed by the
Committee as well as allegations of anti-union discrimination and interference in several sectors, including dismissals and
non-recognition of unions. The Committee requests the Government to provide its comments in this respect.

The Committee further notes that, in response to the 2014 observations of the World Federation of Trade Unions
(WFTU) and the National Union of Bank Employees (NUBE), the Government states that the matters raised therein are
the object of two cases pending before the Industrial Court of Malaysia. The Committee requests the Government to
provide information on the outcome of the judicial proceedings.

The Committee also notes the Government’s statement that Malaysia is currently conducting a holistic review of its
main labour laws — the Employment Act 1955, the Trade Unions Act 1959 and the Industrial Relations Act 1967 (IRA).
The Committee firmly trusts that the Government will take into account the following comments to ensure the full
conformity of these Acts with the Convention and, recalling that the technical assistance of the ILO is at its disposal, it
requests the Government to inform of any developments in this regard.

Articles 1 and 4 of the Convention. Trade union recognition for purposes of collective bargaining. Duration of
proceedings for the recognition of a trade union. In its previous comments, the Committee had considered that the
average duration of proceedings for the recognition of a union for collective bargaining purposes indicated by the
Government (nine months) was excessively long, and requested the Government to take measures to modify the
legislation in order to reduce the length of proceedings. The Committee notes that, in response to this request, the
Government states that the average duration of the recognition process is: (i) just over three months in proceedings
resolved by voluntary recognition; and (ii) four-and-a-half months for claims resolved by the Industrial Relations
Department, when these do not lead to judicial review. The Government thus affirms that a number of cases were settled
in less than the nine-month average previously noted, depending on whether the parties concerned cooperated and whether
they resorted to judicial review. Considering that the duration of proceedings can still be excessively long, the
Committee requests the Government, in consultation with the social partners, to take any necessary measures to modify
the legislation in order to further reduce the length of proceedings for the recognition of trade unions.

Criteria and procedure for recognition. The Committee had noted in its previous comments that, under section 9 of
the IRA, should an employer reject a union’s claim for voluntary recognition for the purpose of collective bargaining, the
union has to: (i) inform the Director General of Industrial Relations (DGIR) for the latter to take appropriate action,
including a competency check; and (ii) when the matter is not resolved by the DGIR, the Minister decides on the
recognition, a decision that may be subject to judicial review by the High Court. The Committee had requested the
Government to provide information concerning the requirements to fulfil the competency check and the criteria applicable
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to the decisions of the DGIR and/or the Minister. The Committee notes the Government’s indication that recognition on a
mandatory basis is granted subject to the competency of the trade union concerned to represent the particular workpeople
and the strength of their membership. The Government indicates that the competency check is stipulated under section
9(4A)(b), which refers to a secret ballot to ascertain the percentage of the workpeople or class of workpeople, in respect of
whom recognition is being sought, who are members of the trade union making the claim. The Committee also notes that
the MTUC criticizes the methodology to ascertain majority for union recognition by secret ballot, noting that the Industrial
Relations Department is using the total number of workers on the date sought by the union instead of the total number of
the participants in the ballot and that in certain instances more than 50 per cent of the workforce was migrant and had
repatriated to their home country, yet was considered as counting against the union for the purposes of the secret ballot.
The Committee requests the Government to provide further information on the criteria and procedure to assess the
competency of a trade union to be recognized for the purposes of collective bargaining, including the percentage
required in a secret ballot to attain recognition and the workers considered to calculate the percentage (whether those
present at the ballot or the total number of workers and, in the latter case, the methodology and data used for such
determination).

Refusal to apply orders of recognition and of reinstatement In its previous comments, addressing the ITUC’s
observations to apply any sanctions against employers who opposed the directives of the authorities granting trade union
recognition or refused to comply with Industrial Court orders to reinstate unlawfully dismissed workers, the Committee
had requested the Government to provide: (i) details about the institutional operation of the Legal Division of the
Industrial Relations Department; and (ii) information and statistics on any sanctions against employers opposing such
directives or refusing to comply with reinstatement orders. The Committee duly notes the information provided by the
Government: (i) on the composition and functioning of the Legal Division of the Industrial Relations Department; and
(ii) that in the last two years no cases have been reported: (a) regarding employers opposing the directives of the
authorities granting trade union recognition, except in cases where the employer obtained a stay from court due to judicial
review; or (b) regarding employers refusing to comply with Industrial Court orders to reinstate unlawfully dismissed
workers. The Committee also notes the observations of the ITUC and the MTUC alleging continued difficulties to ensure
the recognition of trade unions, anti-union discrimination practices, and backlog of cases in the Industrial Courts in
Penang and Kuala Lumpur. Taking note of the information provided by the Government, as well as of the allegations of
the ITUC and the MTUC, the Committee trusts that the Government will take any necessary measures to ensure the
availability and swift operation of efficient remedies to protect workers against anti-union discrimination and to ensure
compliance with the decisions regarding union recognition.

Migrant workers. In its previous comments, considering that the requirement for foreign workers to obtain the
permission from the Minister of Human Resources in order to be elected as trade union representatives, hinders the right
of trade union organizations to freely choose their representatives for collective bargaining purposes, the Committee
requested the Government to take measures in order to modify the legislation. The Committee notes that the Government
simply states in its report that it has taken note of the request. Firmly hoping that it will soon be in a position to observe
progress on the matter, the Committee reiterates its previous request.

Scope of collective bargaining. The Committee had previously urged the Government to take measures to amend
the legislation so as to bring section 13(3) of the IRA, which contains restrictions on collective bargaining with regard to
transfer, dismissal and reinstatement (some of the matters known as “internal management prerogatives”), into full
conformity with Article 4 of the Convention. The Committee notes that the Government: (i) once again indicates in its
report that it intends to retain said provision to maintain industrial harmony and speed up the collective bargaining
process; (ii) states that if both parties agree they may negotiate the provisions under section 13(3) during the collective
bargaining process; and (iii) notes that the issue will be addressed in the holistic review of labour laws currently taking
place. The Committee observes that section 13(3) of the IRA provides that the abovementioned excluded matters may not
be included by a trade union in its proposals for collective bargaining. The Committee recalls again, in this regard, that
measures taken unilaterally by the authorities to restrict the scope of negotiable issues are often incompatible with the
Convention; and tripartite discussions for the preparation, on a voluntary basis, of guidelines for collective bargaining are
a particularly appropriate method to resolve these difficulties. The Committee once again requests the Government to
take measures to amend section 13(3) of the IRA so as to remove these restrictions on collective bargaining matters,
and to initiate tripartite discussions for the preparation, on a voluntary basis, of guidelines for collective bargaining.

Compulsory arbitration. In its previous comments, the Committee had noted that section 26(2) of the IRA allows
compulsory arbitration by the Minister of Labour of his own motion in case of failure of collective bargaining. The
Committee had requested the Government to take measures to ensure that the legislation only authorizes compulsory
arbitration in essential services in the strict sense of the term, for public servants engaged in the administration of the State
or in cases of acute national crisis. The Committee notes that the Government reiterates that, although the provision
accords discretionary powers to the Minister to refer a trade dispute to the Industrial Court for arbitration, in practice the
Minister only makes the referral when conciliation has failed to resolve the dispute amicably, and when the dispute is
referred to the DGIR. The Government also indicates that the matter will be addressed in the holistic review of labour
laws under way. The Committee recalls that the imposition of compulsory arbitration procedure if the parties do not reach
agreement on a draft collective agreement raises problems in relation to the application of the Convention. Reiterating its
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previous comments, the Committee urges the Government to take measures to ensure that the legislation only
authorizes compulsory arbitration in essential services in the strict sense of the term, for public servants engaged in the
administration of the State or in cases of acute national crisis.

Restrictions on collective bargaining in the public sector. The Committee has for many years requested the
Government to take the necessary measures to ensure the right of public servants not engaged in the administration of the
State to bargain collectively over wages, remuneration and other employment conditions. The Committee notes with
regret that the Government, invoking the peculiarities of the public service, once again reiterates that the right to
collective bargaining cannot be extended to employees of the public sector. The Government once again points out that
the public service can discuss with its employer on matters concerning conditions of work through the Joint National
Council and the Joint Agency Council. Nevertheless, the Committee, while recognizing the singularity of the public
service which allows special modalities, considers that simple consultation with unions of public servants not engaged in
the administration of the State do not meet the requirements of Article 4 of the Convention. Therefore, the Committee
urges the Government once again to take the necessary measures to guarantee the right of public servants not engaged
in the administration of the State to bargain collectively over wages, remuneration and other employment conditions,
in conformity with Article 4 of the Convention.

Malta

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee notes the observations of the International Organisation of Employers (IOE) received on
1 September 2015.

The Committee also notes with regret that the Government’s report has not been received. It is therefore bound to
repeat its previous comments.

Article 3 of the Convention. Right of organizations to freely organize their activities and to formulate their programmes.
In its previous comments, the Committee noted that under section 74(1) and (3) of the Employment and Industrial Relations Act
2002 (EIRA), where disputes have been referred to conciliation to promote an amicable settlement of a trade dispute and
conciliation has not resulted in a settlement, one of the parties may notify the Minister and the Minister shall refer the dispute to
the Tribunal for settlement.

The Committee recalls that compulsory arbitration to end a collective labour dispute is only accepted if it is at the request
of both parties involved in a dispute, or in the case of disputes in the public service involving public servants exercising authority
in the name of the State or in essential services in the strict sense of the term, namely those services whose interruption would
endanger the life, personal safety or health of the whole or part of the population. In this respect, the Committee requests once
again the Government to take the necessary measures to amend section 74(1) and (3) of the EIRA to ensure the respect of
these principles. The Committee requests the Government to indicate any developments in this regard and to indicate in its
next report any measures taken to bring its legislation into conformity with the Convention.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1965)

The Committee notes with regret that the Government’s report has not been received. It expresses deep concern in
this respect. It is therefore bound to repeat its previous comments.

Article 1 of the Convention. The Committee recalls that it had previously requested the Government to indicate the
procedures applicable for the examination of allegations of anti-union dismissals by public officers, portworkers and public
transport workers given that those categories are excluded from the jurisdiction of the industrial tribunal pursuant to section 75(1)
of the Employment and Industrial Relations Act 2002 (EIRA). The Committee had noted from the Government’s report that
public officers have the right to appeal to the Public Service Commission, an independent body (the members are appointed by
the President of Malta acting on the advice of the Prime Minister given after a consultation with the Leader of the Opposition and
they cannot be removed except for inability or misbehaviour causes) established under section 109 of the Constitution of Malta.
The Committee also notes from the Government’s report that the Public Service Commission’s primary role is to ensure that
disciplinary action taken against public officers is fair, prompt and effective. The Committee requests the Government to
indicate, with regard to cases of anti-union dismissal, whether the Public Service Commission is empowered to grant such
compensatory relief — including reinstatement and back pay awards — as to constitute sufficiently dissuasive sanctions against
acts of anti-union discrimination. The Committee also once again requests the Government to indicate the procedures
applicable for the examination of allegations of anti-union dismissals of portworkers and public transport workers.

Articles 2 and 3. Protection against acts of interference. The Committee recalls that it had previously requested the
Government to indicate the measures taken or contemplated so as to introduce in the legislation an explicit prohibition of acts of
interference, as well as sufficiently dissuasive sanctions against such acts given that the EIRA does not expressly protect
employers’ and workers’ organizations from acts of interference by one another, in each other’s affairs. The Committee once
again requests the Government to indicate the measures taken or contemplated so as to introduce in the legislation an explicit
prohibition of acts of interference, as well as sufficiently dissuasive sanctions against such acts.

Article 4. Collective bargaining. The Committee recalls that it had previously requested the Government to indicate the
measures taken or contemplated with a view to amending section 6 of the National Holidays and Other Public Holidays Act, so as
to ensure that this provision: (i) does not render automatically null and void any provisions in existing collective agreements
which grant workers the right to recover public holidays falling on a Saturday or Sunday; and (ii) does not preclude voluntary
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negotiations in the future over the issue of granting workers the right to recover national or public holidays which fall on a
Saturday or Sunday on the basis of a collective agreement (see 342nd Report of the Committee on Freedom of Association, Case
No. 2447, paragraph 752). The Committee once again requests the Government to indicate the measures taken or contemplated
with a view to amending section 6 of the National Holidays and Other Public Holidays Act.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Mauritania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee takes note of the observations of the International Trade Union Confederation (ITUC), received on
1 September 2015, reporting systematic arrests of trade unionists during demonstrations. The Committee requests the
Government to send its comments on this matter. The Committee takes note of the observations of the General
Confederation of Workers of Mauritania (CGTM), received on 28 August 2015, and the Government’s reply. The
Committee also notes the observations of the International Organisation of Employers (IOE), received on 1 September
2015, which are of a general nature.

Article 3 of the Convention. Trade union elections. The Committee noted previously the process initiated in 2014
to adopt a legal framework for the determination of representativeness criteria in the private and public sectors with a view
to organizing corresponding elections. According to the Government, Decree No. 156-2014/PM of 21 October 2014 on
determining the representativeness of trade union organizations sets the criteria at establishment level and up to
interoccupational and national level. The Decree also organizes the trade union representativeness of public servants and
contractual employees of the State. The Committee also notes the information to the effect that draft decrees are currently
before the National Council for Labour, Employment and Social Security (CNTESS) for an opinion prior to their
adoption. These are draft orders establishing arrangements for the collection and consolidation of election results;
establishing rules and practical arrangements for organizing the election of staff delegates in enterprises and
establishments; and establishing practical arrangements for the organization and functioning of the National Council on
Social Dialogue. Lastly, the draft order establishing rules and practical arrangements for the organization of elections to
joint administrative committees in the public service is before the Higher Council for the Public Service and
Administrative Reform for its opinion prior to adoption. The Committee requests the Government to continue to provide
information on the progress made in the organization of elections of workers’ representatives for determining trade
union representativeness in the public and private sectors. The Committee hopes that the Government will continue, as
it has requested, to benefit from technical assistance from the Office to this end. Lastly, in view of the ITUC’s
observations on the exclusion of the CGTM from consultations in the CNTESS, the Committee trusts that the
Government will include all the organizations concerned in its consultations on the process of legislative reform that it
has initiated in view of the elections.

Articles 2 and 3. Legislative amendments. The Committee recalls that for several years it has been requesting the
Government to take measures to amend certain provisions of the Labour Code to make them fully consistent with the
Convention. The Committee notes the information supplied by the Government to the effect that a committee in charge of
the revision of the Labour Code was set up in July 2015 and should complete its work before the end of the year. In the
course of its work, the abovementioned committee has already consulted the social partners and other institutions. The
Committee again expresses the firm hope that in the near future the Government will report tangible progress in the
revision of the Labour Code to bring it fully into conformity with the Convention. The Committee trusts that the
Government will take due account in this connection of all the points recalled below.

—  Right of workers to establish and join organizations of their own choosing without prior authorization. The
Committee requests the Government to take measures to amend section 269 of the Labour Code so as to remove
any obstacles that prevent minors who have access to the labour market (14 years according to section 153 of the
Labour Code), whether as workers or apprentices, from exercising the right to organize without permission from
the parents or guardian being necessary.

—  Right to organize of magistrates. The Committee recalls that for many years it has been requesting the Government
to take steps to ensure that magistrates enjoy the right to form and join organizations of their own choosing, in
accordance with Article 2 of the Convention. Noting the information supplied by the Government to the effect that
magistrates now have their own organization in which they exercise their trade union rights in full, the
Committee requests the Government to indicate the legal basis for enabling this progress.

—  The right of workers’ organizations freely to elect their representatives and organize their administration and
activities in full freedom, without interference from the public authorities. The Committee requests the Government
to take measures to amend section 278 of the Labour Code to ensure that any change in the administration or
leadership of a trade union may take effect as soon as it is notified to the competent authorities and without the
latter’s approval being necessary.
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—  Compulsory arbitration. The Committee requests the Government to take measures to amend section 350 of the
Labour Code to ensure that the possibility for the Ministry of Labour to resort to compulsory arbitration in the
event of a collective dispute is limited to cases involving an essential service in the strict sense of the term, that is
a service the interruption of which would endanger the life, personal safety or health of the whole or part of the
population, and to situations of acute national crisis.

—  Duration of mediation. Recalling that the maximum duration (120 days) of a mediation procedure before a strike
may be called, stipulated in section 346 of the Labour Code, is too long, the Committee requests the Government
to take measures to amend this provision in order to reduce the maximum duration.

The Committee is raising other matters in a request addressed directly to the Government.

Mauritius

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1969)

The Committee notes the observations from the International Organisation of Employers (IOE) and the Mauritius
Employers’ Federation (MEF) received on 31 August 2015. It also notes the Government’s response to the observations
made by the International Trade Union Confederation (ITUC) in 2014.

Follow-up to the conclusions of the Committee on the Application of Standards
(International Labour Conference, 104th Session, June 2015)

The Committee takes due note of the debate which took place within the Conference Committee in June 2015 and
the ensuing conclusions.

Article 1 of the Convention. Alleged acts of anti-union discrimination. The Committee previously requested the
Government to conduct the necessary inquiries into allegations of anti-union discrimination made by the ITUC in 2014. In
this regard, the Committee notes that the Government indicates that: (i) as regards the suspension of a trade union leader,
an agreement was reached to the satisfaction of the parties before the Commission for Conciliation and Mediation (CCM);
and (ii) as regards the alleged prejudicial changes to the employment contracts of 37 female workers after they joined a
union, the information provided to the Government was insufficient to be able to carry out an investigation.

Article 4. Collective bargaining. In its previous observation, the Committee noted the Government’s indication
that statistics were not available allowing it to comment on the alleged reduction in collective agreements in 2009, that 43
collective agreements were registered for the period June 2010—May 2014; and that there was no legislative impediment to
collective bargaining in export processing zones (EPZs), the textile sector or for migrant workers. The Committee
requested the Government to provide information on any concrete measures taken or envisaged to encourage and promote
the full development and utilization of machinery for voluntary negotiation between employers or employers’
organizations and workers’ organizations, with a view to the regulation of terms and conditions of employment by means
of collective agreements, in EPZs, the textile sector and for migrant workers. The Committee also requested the
Government to take measures in order to compile statistical information on collective agreements in the country and on
the use of conciliation services.

The Committee notes from the information provided by the Government to the Conference Committee that: (i) while
there is no legal impediment to collective bargaining for EPZ workers, the Government will do everything to encourage
and promote the full development and utilization in the EPZs of machinery for voluntary negotiation between employers
or employers’ organizations and workers’ organizations, including awareness-raising campaigns to sensitize workers of
their rights; and (ii) since the amendment of the Employment Relations Act (ERA) in 2013, a conciliation service is
provided by the Minister upon the request of the parties to a labour dispute at any time before a lawful strike takes place.
The Committee duly notes that, in its conclusions ensuing from the debate in June 2015, the Conference Committee urged
the Government to “take concrete measures to promote collective bargaining in the EPZs and provide information to the
Committee of Experts on the state of collective bargaining in the Zones”. The Committee notes with regret that the
Government has failed to provide any information in this respect in its report. The Committee urges the Government to
provide detailed information on the current situation with regard to collective bargaining in the EPZs, as well as on the
concrete measures taken or envisaged to encourage and promote the full development and utilization of machinery for
voluntary negotiation between employers or employers’ organizations and workers’ organizations, with a view to
regulating terms and conditions of employment by means of collective agreements, in EPZs, the textile sector and for
migrant workers (for example, training and information activities, seminars with the social partners, etc.).
Furthermore, in order for it to be able to review the functioning of collective bargaining in practice, the Committee
once again requests the Government to take measures in order to compile statistical information on collective
agreements in the country (for example, number of agreements concluded in the public and private sectors as well as
in EPZs, branches covered, number of workers covered, etc.) and on the use of conciliation services.

Interference in collective bargaining. The Committee had previously noted the 2014 observations from the IOE
and the MEF alleging that, in 2010, the Government had intervened in the collective bargaining process in the sugar
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industry by referring the 21 issues that could not be resolved during the collective bargaining process to the National
Remuneration Board (NRB). The Committee had noted the Government’s subsequent indication that the dispute had been
resolved and that the court proceedings lodged by the MEF in this regard had been withdrawn. The Committee further
notes that the Government indicated to the Conference Committee that: (i) the Minister of Labour had withdrawn the
referral of the 21 issues to the NRB pursuant to an agreement reached by the parties in August 2012; (ii) the referral had
been made in a very specific context with a view to avoiding a strike in the sugar industry, which would have had negative
economic effects; and (iii) it was not the policy of the Government to request the NRB to intervene in cases where a final
collective agreement had been concluded. The Committee also notes the Worker members’ statements to the Conference
Committee that: (i) the Government had justified its interference in the bargaining process to set wages in the sugar cane
sector on the grounds of an imminent threat of strike action which had to be avoided if it were to honour its commitments
to the European market; and (ii) negotiations had therefore been held under Government auspices, and those provisions on
which no agreement had been reached had been passed on to a compulsory arbitration board.

Moreover, the Committee notes the statements by the Employer members to the Conference Committee and the
observations submitted by the IOE and the MEF, according to which: (i) the same problems had arisen again in
November-December 2014; (ii) following the expiration of the collective agreement in the sugar industry on 31 December
2013, and after months of protracted negotiations, the union had decided to take strike action; and (iii) the Government
had intervened, requiring the signature of a collective agreement and referring the three issues that had remained
unresolved during collective bargaining to the NRB and to compulsory arbitration, as it had done in 2010. In this regard,
the Committee notes that the Government states in its report and indicated to the Conference Committee that: (i) following
negotiations, no collective agreement had been concluded, and both parties had referred the dispute to the CCM where no
agreement could be reached; (ii) the strike action had negative economic effects; (iii) the Minister of Labour, acting under
section 79A “Conciliation service by Minister” of the ERA, had brought the two parties to the negotiating table and an
interim collective agreement had been reached with the consent of both parties; (iv) in the absence of agreement between
the parties, the dispute had then been referred to an arbitrator appointed by the Government, who rendered an award on
31 July 2015 concerning wage increases; and (v) the allegation that arbitration was imposed is not justified as the parties
voluntarily agreed on the appointment of the arbitrator.

The Committee duly notes that the Conference Committee urged the Government, in its conclusions ensuing from
the debate in June 2015 to: (i) “refrain from violating Article 4 of the Convention and avoid such violations in the future”;
(ii) “cease undue interference in private sector collective bargaining by selectively reviewing the Remuneration Orders in
response to the outcome of collective bargaining”; and (iii) “engage in social dialogue with the social partners regarding
collective bargaining and the Remuneration Orders”.

The Committee notes that there is disagreement with regard to the events in 2014, since the Government claims in its
report that recourse to arbitration in 2014 was voluntarily agreed upon by the parties, whereas the Employer members
denounced before the Conference Committee, just like the IOE and MEF in their observations, that in 2014 the
Government referred a dispute to compulsory arbitration during a strike in the sugar sector. The Committee observes,
however, that, with respect to 2012, both social partners stated before the Conference Committee that the Government had
interfered in collective bargaining and referred the dispute to compulsory arbitration in the context of an imminent strike
in the sugar sector, and that the Government did not challenge this allegation. The Committee recalls that the imposition
of a compulsory arbitration procedure if the parties do not reach agreement on a draft collective agreement through
collective bargaining is incompatible with the voluntary nature of collective bargaining and raises problems in relation to
the application of Convention No. 98. The Committee recalls that recourse to compulsory arbitration to bring an end to a
collective labour dispute in the private sector is acceptable in conflicts in essential services in the strict sense of the term
(that is, services the interruption of which would endanger the life, personal safety or health of the whole or part of the
population) or in situations of acute national or local crisis. Noting that regard must be had to the particular circumstances
prevailing in a country, the Committee considers that, at the time of recourse to compulsory arbitration in the sugar sector,
there has been no clear and imminent threat to the life, personal safety or health of the whole or part of the population, and
that the sector does thus not constitute an essential service within the strict sense of the term.

Considering that recourse to public authorities like the NRB should be voluntary, the Committee firmly hopes
that, in the future, the Government will make every effort to refrain from having recourse to compulsory arbitration
with the effect of bringing to an end collective labour disputes in the sugar sector, and that in any event it will give
priority to collective bargaining of a voluntary nature as the means of determining terms and conditions of employment
in that sector. Finally, noting the Government’s indication that it has taken due note of the conclusions of the
Conference Committee and that it undertakes to consider to the extent