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The Committee of Experts on the Application of Conventions and Recommendations is an

independent body composed of legal experts charged with examining the application of ILO
Conventions and Recommendations by ILO member States. The annual report of the Committee of
Experts covers numerous matters related to the application of ILO standards. The structure of the
report, as modified in 2003, is divided into the following parts:

(a)

(b)

(©)

(d)

The Reader’s note provides indications on the Committee of Experts and the Committee on the
Application of Standards of the International Labour Conference (their mandate, functioning and
the institutional context in which they operate) (Part 1A, pages 1-4).

Part I: the General Report describes the manner in which the Committee of Experts undertakes
its work and the extent to which member States have fulfilled their constitutional obligations in
relation to international labour standards, and it draws the attention to issues of general interest
arising out of the Committee’s work (Part 1A, pages 5-41).

Part II: Observations concerning particular countries cover the sending of reports, the
application of ratified Conventions (see section I), and the obligation to submit instruments to the
competent authorities (see section II) (Part 1A, pages 43-976).

Part III: General Survey, in which the Committee of Experts examines the state of the
legislation and practice regarding a specific area covered by a given number of Conventions and
Recommendations. This examination covers all member States regardless of whether or not they
have ratified the given Conventions. The General Survey is published as a separate volume
(Report IIT (Part 1B)) and this year it concerns fundamental Conventions in light of the
Declaration on Social Justice for a Fair Globalization, 2008 (Part 1B).

Finally, the Information document on ratifications and standards-related activities is prepared

by the Office and supplements the information contained in the report of the Committee of Experts.
This document primarily provides an overview of recent developments relating to international labour
standards, the implementation of special supervisory procedures and technical cooperation in relation
to international labour standards. It contains, in tabular form, information on the ratification of
Conventions and Protocols, and “country profiles” (Part 2).

The report of the Committee of Experts is also available at: www.ilo.org/global/standards/lang--

en/index.htm.
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LIST OF CONVENTIONS BY SUBJECT

List of Conventions by Subject

Fundamental Conventions are in bold. Priority conventions are in italics.

Convention revised in whole or in part by a subsequent Convention or Protocol.
Convention no longer open to ratification as a result of the entry into force of a revising Convention.
Convention not in force.

He o x

Convention withdrawn.

1 Freedom of association, collective bargaining, and industrial relations
Cco11 Right of Association (Agriculture) Convention, 1921 (No. 11)
C084 Right of Association (Non-Metropolitan Territories) Convention, 1947 (No. 84)
Cco87 Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87)
C098 Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
C135 Workers' Representatives Convention, 1971 (No. 135)
C141 Rural Workers' Organisations Convention, 1975 (No. 141)
C151 Labour Relations (Public Service) Convention, 1978 (No. 151)
C154 Collective Bargaining Convention, 1981 (No. 154)

2 Forced labour

€029 Forced Labour Convention, 1930 (No. 29)
C105 Abolition of Forced Labour Convention, 1957 (No. 105)

3 Elimination of child labour and protection of children and young persons

* C005 Minimum Age (Industry) Convention, 1919 (No. 5)

* C006 Night Work of Young Persons (Industry) Convention, 1919 (No. 6)

* C010 Minimum Age (Agriculture) Convention, 1921 (No. 10)

* C015 Minimum Age (Trimmers and Stokers) Convention, 1921 (No. 15)

[ C033 Minimum Age (Non-Industrial Employment) Convention, 1932 (No. 33)

* C059 Minimum Age (Industry) Convention (Revised), 1937 (No. 59)

* C060 Minimum Age (Non-Industrial Employment) Convention (Revised), 1937 (No. 60)
cor7 Medical Examination of Young Persons (Industry) Convention, 1946 (No. 77)
C078 Medical Examination of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 78)
C079 Night Work of Young Persons (Non-Industrial Occupations) Convention, 1946 (No. 79)
C090 Night Work of Young Persons (Industry) Convention (Revised), 1948 (No. 90)

* C123 Minimum Age (Underground Work) Convention, 1965 (No. 123)
C124 Medical Examination of Young Persons (Underground Work) Convention, 1965 (No. 124)

C138 Minimum Age Convention, 1973 (No. 138)
C182 Worst Forms of Child Labour Convention, 1999 (No. 182)

4 Equality of opportunity and treatment
C100 Equal Remuneration Convention, 1951 (No. 100)
C111 Discrimination (Employment and Occupation) Convention, 1958 (No. 111)
C156 Workers with Family Responsibilities Convention, 1981 (No. 156)
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5 Tripartite consultation
C144 Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144)

6 Labour administration and inspection

() C063 Convention concerning Statistics of Wages and Hours of Work, 1938 (No. 63)
* C081 Labour Inspection Convention, 1947 (No. 81)
C085 Labour Inspectorates (Non-Metropolitan Territories) Convention, 1947 (No. 85)

C129 Labour Inspection (Agriculture) Convention, 1969 (No. 129)
C150 Labour Administration Convention, 1978 (No. 150)
C160 Labour Statistics Convention, 1985 (No. 160)

7 Employment policy and promotion
€002 Unemployment Convention, 1919 (No. 2)

® C034 Fee-Charging Employment Agencies Convention, 1933 (No. 34)
C088 Employment Service Convention, 1948 (No. 88)
o C096 Fee-Charging Employment Agencies Convention (Revised), 1949 (No. 96)

C122 Employment Policy Convention, 1964 (No. 122)
C159 Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983 (No. 159)
C181 Private Employment Agencies Convention, 1997 (No. 181)

8 Vocational guidance and training

C140 Paid Educational Leave Convention, 1974 (No. 140)
C142 Human Resources Development Convention, 1975 (No. 142)

9 Employment security
C158 Termination of Employment Convention, 1982 (No. 158)

10 Wages

C026 Minimum Wage-Fixing Machinery Convention, 1928 (No. 26)
C094 Labour Clauses (Public Contracts) Convention, 1949 (No. 94)

* C095 Protection of Wages Convention, 1949 (No. 95)
C099 Minimum Wage Fixing Machinery (Agriculture) Convention, 1951 (No. 99)
C131 Minimum Wage Fixing Convention, 1970 (No. 131)
C173 Protection of Workers' Claims (Employer's Insolvency) Convention, 1992 (No. 173)
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11 Working time
C001 Hours of Work (Industry) Convention, 1919 (No. 1)
* C004 Night Work (Women) Convention, 1919 (No. 4)
C014 Weekly Rest (Industry) Convention, 1921 (No. 14)
€020 Night Work (Bakeries) Convention, 1925 (No. 20)
C030 Hours of Work (Commerce and Offices) Convention, 1930 (No. 30)

u C031 Hours of Work (Coal Mines) Convention, 1931 (No. 31)
L] C041 Night Work (Women) Convention (Revised), 1934 (No. 41)
C043 Sheet-Glass Works Convention, 1934 (No. 43)
[ | C046 Hours of Work (Coal Mines) Convention (Revised), 1935 (No. 46)

C047 Forty-Hour Week Convention, 1935 (No. 47)
C049 Reduction of Hours of Work (Glass-Bottle Works) Convention, 1935 (No. 49)

C051 Reduction of Hours of Work (Public Works) Convention, 1936 (No. 51)
C052 Holidays with Pay Convention, 1936 (No. 52)
C061 Reduction of Hours of Work (Textiles) Convention, 1937 (No. 61)

Co67 Hours of Work and Rest Periods (Road Transport) Convention, 1939 (No. 67)
C089 Night Work (Women) Convention (Revised), 1948 (No. 89)

C101 Holidays with Pay (Agriculture) Convention, 1952 (No. 101)

C106 Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106)

C132 Holidays with Pay Convention (Revised), 1970 (No. 132)

C153 Hours of Work and Rest Periods (Road Transport) Convention, 1979 (No. 153)
C171 Night Work Convention, 1990 (No. 171)

C175 Part-Time Work Convention, 1994 (No. 175)

> % 6 H o H

12 Occupational safety and health

C013 White Lead (Painting) Convention, 1921 (No. 13)

C045 Underground Work (Women) Convention, 1935 (No. 45)
® C062 Safety Provisions (Building) Convention, 1937 (No. 62)

C115 Radiation Protection Convention, 1960 (No. 115)

C119 Guarding of Machinery Convention, 1963 (No. 119)

C120 Hygiene (Commerce and Offices) Convention, 1964 (No. 120)

C127 Maximum Weight Convention, 1967 (No. 127)

C136 Benzene Convention, 1971 (No. 136)

C139 Occupational Cancer Convention, 1974 (No. 139)

C148 Working Environment (Air Pollution, Noise and Vibration) Convention, 1977 (No. 148)
* C155 Occupational Safety and Health Convention, 1981 (No. 155)

C161 Occupational Health Services Convention, 1985 (No. 161)

C162 Asbestos Convention, 1986 (No. 162)

C167 Safety and Health in Construction Convention, 1988 (No. 167)

C170 Chemicals Convention, 1990 (No. 170)

C174 Prevention of Major Industrial Accidents Convention, 1993 (No. 174)

C176 Safety and Health in Mines Convention, 1995 (No. 176)

C184 Safety and Health in Agriculture Convention, 2001 (No. 184)

C187 Promotional Framework for Occupational Safety and Health Convention, 2006 (No. 187)

vii
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13 Social security

*
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€012
Co17
C018
€019
C024
€025
€035
C036
€037
€038
C039
€040
C042
C044
€048
C102
C118
C121
C128
C130
C157
C168

Workmen's Compensation (Agriculture) Convention, 1921 (No. 12)

Workmen's Compensation (Accidents) Convention, 1925 (No. 17)

Workmen's Compensation (Occupational Diseases) Convention, 1925 (No. 18)
Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)

Sickness Insurance (Industry) Convention, 1927 (No. 24)

Sickness Insurance (Agriculture) Convention, 1927 (No. 25)

Old-Age Insurance (Industry, etc.) Convention, 1933 (No. 35)

Old-Age Insurance (Agriculture) Convention, 1933 (No. 36)

Invalidity Insurance (Industry, etc.) Convention, 1933 (No. 37)

Invalidity Insurance (Agriculture) Convention, 1933 (No. 38)

Survivors' Insurance (Industry, etc.) Convention, 1933 (No. 39)

Survivors' Insurance (Agriculture) Convention, 1933 (No. 40)

Workmen's Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)
Unemployment Provision Convention, 1934 (No. 44)

Maintenance of Migrants' Pension Rights Convention, 1935 (No. 48)

Social Security (Minimum Standards) Convention, 1952 (No. 102)

Equality of Treatment (Social Security) Convention, 1962 (No. 118)

Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980] (No. 121)
Invalidity, Old-Age and Survivors' Benefits Convention, 1967 (No. 128)

Medical Care and Sickness Benefits Convention, 1969 (No. 130)

Maintenance of Social Security Rights Convention, 1982 (No. 157)

Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168)

14 Maternity protection

*
(]

15 Social policy

*

€003
C103
C183

€082
Cc117

Maternity Protection Convention, 1919 (No. 3)
Maternity Protection Convention (Revised), 1952 (No. 103)
Maternity Protection Convention, 2000 (No. 183)

Social Policy (Non-Metropolitan Territories) Convention, 1947 (No. 82)
Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117)

16 Migrant workers

€021
C066
€097
C143

Inspection of Emigrants Convention, 1926 (No. 21)

Migration for Employment Convention, 1939 (No. 66)

Migration for Employment Convention (Revised), 1949 (No. 97)

Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)
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€007
€008
C009
C016
€022
€023
€053
C054
C055
C056
C057
€058
€068
€069
€070
Co71
C072
€073
C074
C075
C076
C091
€092
€093
C108
C109
C133
C134
C145
C146
C147
C163
C164
C165
C166
C178
C179
C180
C185
MLC
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Minimum Age (Sea) Convention, 1920 (No. 7)

Unemployment Indemnity (Shipwreck) Convention, 1920 (No. 8)

Placing of Seamen Convention, 1920 (No. 9)

Medical Examination of Young Persons (Sea) Convention, 1921 (No. 16)
Seamen's Articles of Agreement Convention, 1926 (No. 22)

Repatriation of Seamen Convention, 1926 (No. 23)

Officers' Competency Certificates Convention, 1936 (No. 53)

Holidays with Pay (Sea) Convention, 1936 (No. 54)

Shipowners' Liability (Sick and Injured Seamen) Convention, 1936 (No. 55)
Sickness Insurance (Sea) Convention, 1936 (No. 56)

Hours of Work and Manning (Sea) Convention, 1936 (No. 57)

Minimum Age (Sea) Convention (Revised), 1936 (No. 58)

Food and Catering (Ships' Crews) Convention, 1946 (No. 68)

Certification of Ships' Cooks Convention, 1946 (No. 69)

Social Security (Seafarers) Convention, 1946 (No. 70)

Seafarers' Pensions Convention, 1946 (No. 71)

Paid Vacations (Seafarers) Convention, 1946 (No. 72)

Medical Examination (Seafarers) Convention, 1946 (No. 73)

Certification of Able Seamen Convention, 1946 (No. 74)

Accommodation of Crews Convention, 1946 (No. 75)
Wages, Hours of Work and Manning (Sea) Convention, 1946 (No. 76)

Paid Vacations (Seafarers) Convention (Revised), 1949 (No. 91)
Accommodation of Crews Convention (Revised), 1949 (No. 92)
Wages, Hours of Work and Manning (Sea) Convention (Revised), 1949 (No. 93)
Seafarers' Identity Documents Convention, 1958 (No. 108)
Wages, Hours of Work and Manning (Sea) Convention (Revised), 1958 (No. 109)
Accommodation of Crews (Supplementary Provisions) Convention, 1970 (No. 133)
Prevention of Accidents (Seafarers) Convention, 1970 (No. 134)

Continuity of Employment (Seafarers) Convention, 1976 (No. 145)

Seafarers' Annual Leave with Pay Convention, 1976 (No. 146)

Merchant Shipping (Minimum Standards) Convention, 1976 (No. 147)
Seafarers' Welfare Convention, 1987 (No. 163)

Health Protection and Medical Care (Seafarers) Convention, 1987 (No. 164)
Social Security (Seafarers) Convention (Revised), 1987 (No. 165)

Repatriation of Seafarers Convention (Revised), 1987 (No. 166)

Labour Inspection (Seafarers) Convention, 1996 (No. 178)

Recruitment and Placement of Seafarers Convention, 1996 (No. 179)
Seafarers' Hours of Work and the Manning of Ships Convention, 1996 (No. 180)
Seafarers' Identity Documents Convention (Revised), 2003 (No. 185)

Maritime Labour Convention, 2006
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18 Fishers
* C112 Minimum Age (Fishermen) Convention, 1959 (No. 112)
C113 Medical Examination (Fishermen) Convention, 1959 (No. 113)
C114 Fishermen's Articles of Agreement Convention, 1959 (No. 114)
C125 Fishermen's Competency Certificates Convention, 1966 (No. 125)
C126 Accommodation of Crews (Fishermen) Convention, 1966 (No. 126)
¢ C188 Work in Fishing Convention, 2007 (No. 188)

19 Dockworkers

Cco27 Marking of Weight (Packages Transported by Vessels) Convention, 1929 (No. 27)
L] C028 Protection against Accidents (Dockers) Convention, 1929 (No. 28)
® C032 Protection against Accidents (Dockers) Convention (Revised), 1932 (No. 32)
C137 Dock Work Convention, 1973 (No. 137)
C152 Occupational Safety and Health (Dock Work) Convention, 1979 (No. 152)

20 Indigenous and tribal peoples
C050 Recruiting of Indigenous Workers Convention, 1936 (No. 50)
C064 Contracts of Employment (Indigenous Workers) Convention, 1939 (No. 64)
C065 Penal Sanctions (Indigenous Workers) Convention, 1939 (No. 65)
C086 Contracts of Employment (Indigenous Workers) Convention, 1947 (No. 86)
C104 Abolition of Penal Sanctions (Indigenous Workers) Convention, 1955 (No. 104)

® C107 Indigenous and Tribal Populations Convention, 1957 (No. 107)

C169 Indigenous and Tribal Peoples Convention, 1989 (No. 169)

21 Specific categories of workers
C083 Labour Standards (Non-Metropolitan Territories) Convention, 1947 (No. 83)
* C110 Plantations Convention, 1958 (No. 110)
C149 Nursing Personnel Convention, 1977 (No. 149)
C172 Working Conditions (Hotels and Restaurants) Convention, 1991 (No. 172)
c1r7 Home Work Convention, 1996 (No. 177)
¢ C189 Domestic Workers Convention, 2011 (No. 189)

99 Not classified

€080 Final Articles Revision Convention, 1946 (No. 80)
C116 Final Articles Revision Convention, 1961 (No. 116)
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READER’S NOTE

Reader’s note

Overview of the ILO supervisory mechanisms

Since its creation in 1919, the mandate of the International Labour Organization (ILO) has included adopting
international labour standards, promoting their ratification and application in its member States and the supervision of
their application as a fundamental means of achieving its objectives. In order to monitor the progress of member States in
the application of international labour standards, the ILO has developed supervisory mechanisms which are unique at the
international level. '

Under article 19 of the ILO Constitution, a number of obligations arise for member States upon the adoption of
international labour standards, including the requirement to submit newly adopted standards to national competent
authorities and the obligation to report at intervals on the measures taken to give effect to the provisions of unratified
Conventions and Recommendations.

A number of supervisory mechanisms exist whereby the Organization examines the standards-related obligations of
member States deriving from ratified Conventions. This supervision occurs both in the context of a regular procedure
through annual reports (article 22 of the ILO Constitution), > as well as through special procedures based on complaints or
representations to the Governing Body made by ILO constituents (articles 24 and 26 of the Constitution). Moreover, since
1950, a special procedure has existed whereby complaints relating to freedom of association are referred to the Committee
on Freedom of Association of the Governing Body. The Committee on Freedom of Association may also examine
complaints relating to member States that have not ratified the relevant freedom of association Conventions.

Role of employers’ and workers’ organizations

As a natural consequence of its tripartite structure, the ILO was the first international organization to associate the
social partners directly in its activities. The participation of employers’ and workers’ organizations in the supervisory
mechanism is recognized in the Constitution under article 23, paragraph 2, which provides that reports and information
submitted by governments in accordance with articles 19 and 22 must be communicated to the representative
organizations.

In practice, representative employers’ and workers’ organizations may submit to their governments comments on the
reports concerning the implementation of ratified Conventions. They may, for instance, draw attention to a discrepancy in
law or practice regarding a Convention and thus lead the Committee of Experts to request further information from the
government. Furthermore, any employers’ or workers’ organization may submit comments on the application of
Conventions directly to the Office. The Office will then forward these comments to the government concerned, which will
have an opportunity to respond before the comments are examined by the Committee of Experts.

' For detailed information on all the supervisory procedures, see the Handbook of procedures relating to international labour
Conventions and Recommendations, International Labour Standards Department, International Labour Office, Geneva, Rev. 2006.

2 Reports are requested every two years for the so-called fundamental Conventions and priority Conventions, and every five
years for other Conventions. Reports have been due for groups of Conventions according to subject matter.
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Origins of the Conference Committee on the Application
of Standards and the Committee of Experts on the
Application of Conventions and Recommendations

During the early years of the ILO, both the adoption of international labour standards and the regular supervisory
work were undertaken within the framework of the plenary sitting of the annual International Labour Conference.
However, the considerable increase in the number of ratifications of Conventions rapidly led to a similarly significant
increase in the number of annual reports submitted. It soon became clear that the plenary of the Conference would not be
able to examine all of these reports at the same time as adopting standards and discussing other important matters. In
response, the Conference in 1926 adopted a resolution * establishing on an annual basis a Conference Committee
(subsequently named the Conference Committee on the Application of Standards) and requesting the Governing Body to
appoint a technical committee (subsequently named the Committee of Experts on the Application of Conventions and
Recommendations) which would be responsible for drawing up a report for the Conference. These two committees have
become the two pillars of the ILO supervisory system.

Committee of Experts on the Application
of Conventions and Recommendations

Composition

The Committee of Experts is composed of 20 members, * who are outstanding legal experts at the national and
international levels. The members of the Committee are appointed by the Governing Body upon the proposal of the
Director-General. Appointments are made in a personal capacity from among completely impartial persons of competence
and independent standing drawn from all regions of the world, in order to enable the Committee to have at its disposal
first-hand experience of different legal, economic and social systems. The appointments are made for renewable periods of
three years. In 2002, the Committee decided that there would be a limit of 15 years’ service for all members, representing
a maximum of four renewals after the first three-year appointment. At its 79th Session (November—December 2008), the
Committee decided that its Chairperson would be elected for a period of three years, which would be renewable once for a
further three years. At the start of each session, the Committee would also elect a Reporter.

Mandate

The Committee of Experts meets annually in November—December. In accordance with the mandate given by the
Governing Body, ° the Committee is called upon to examine the following:

—  the annual reports under article 22 of the Constitution on the measures taken by member States to give effect to the
provisions of the Conventions to which they are parties;

—  the information and reports concerning Conventions and Recommendations communicated by member States in
accordance with article 19 of the Constitution;

—  information and reports on the measures taken by member States in accordance with article 35 of the Constitution. °

The task of the Committee of Experts is to indicate the extent to which each member State’s legislation and practice
are in conformity with ratified Conventions and the extent to which member States have fulfilled their obligations under
the ILO Constitution in relation to standards. In carrying out this task, the Committee adheres to its principles of
independence, objectivity and impartiality. ’

The comments of the Committee of Experts on the fulfilment by member States of their standards-related obligations
take the form of either observations or direct requests. Observations contain comments on fundamental questions raised
by the application of a particular Convention by a member State. These observations are reproduced in the annual report

3 Appendix VII, Record of Proceedings of the Eighth Session of the International Labour Conference, 1926, Vol. 1.
* There are currently 17 experts appointed.

> Terms of reference of the Committee of Experts, Minutes of the 103rd Session of the Governing Body (1947), Appendix XII,
para. 37.

6 Article 35 covers the application of Conventions to non-metropolitan territories.

7 In its 1987 report, the Committee stated that in its evaluation of national law and practice in relation to the requirements of
international labour Conventions: “... its function is to determine whether the requirements of a given Convention are being met,
whatever the economic and social conditions existing in a given country. Subject only to any derogations, which are expressly permitted
by the Convention itself, these requirements remain constant and uniform for all countries. In carrying out this work, the Committee is
guided by the standards laid down in the Convention alone, mindful, however, of the fact that the modes of their implementation may
be different in different States”. Report of the Committee of Experts on the Application of Conventions and Recommendations, Report
III (Part 4A), International Labour Conference, 73rd Session, 1987, para. 24.
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of the Committee of Experts, which is then submitted to the Conference Committee on the Application of Standards in
June every year. Direct requests usually relate to questions of a more technical nature or of lesser importance. They are not
published in the report of the Committee of Experts, but are communicated directly to the government concerned. * In
addition, the Committee of Experts examines, in the context of the General Survey, the state of the legislation and practice
concerning a specific area covered by a given number of Conventions and Recommendations chosen by the Governing
Body. The General Survey is based on the reports submitted in accordance with articles 19 and 22 of the Constitution, and
it covers all member States regardless of whether or not they have ratified the concerned Conventions. This year’s General
Survey covers fundamental Conventions. Pursuant to the decision taken by the Governing Body at its 307 Session (March
2010), the subjects of General Surveys have been aligned with the four strategic objectives of the ILO as set out in the
ILO Declaration on Social Justice for a Fair Globalization, 2008 (the Social Justice Declaration). °

Report of the Committee of Experts

As a result of its work, the Committee produces an annual report. The report consists of two volumes. The first
volume (Report III 1A) ' is divided into two parts:

—  Part I: the General Report describes, on the one hand, the progress of the work of the Committee of Experts and
specific matters relating to it that have been addressed by the Committee and, on the other hand, the extent to which
member States have fulfilled their constitutional obligations in relation to international labour standards.

—  Part II: Observations concerning particular countries on the fulfilment of obligations in respect of the
submission of reports, the application of ratified Conventions grouped by subject matter and the obligation to submit
instruments to the competent authorities.

The second volume contains the General Survey (Report III (Part 1B)). !

Furthermore, an Information document on ratifications and standards-related activities (Report III (Part 2))
accompanies the report of the Committee of Experts. 2

Committee on the Application of Standards
of the International Labour Conference

Composition

The Conference Committee on the Application of Standards is one of the two standing committees of the
Conference. It is tripartite and therefore comprises representatives of governments, employers and workers. At each
session, the Committee elects its Officers, which include a Chairperson (Government member), two Vice-Chairpersons
(Employer member and Worker member) and a Reporter (Government member).

Mandate

The Conference Committee on the Application of Standards meets annually at the June session of the Conference.
Pursuant to article 7 of the Standing Orders of the Conference, the Committee shall consider:

—  measures taken to give effect to ratified Conventions (article 22 of the Constitution);

—  reports communicated in accordance with article 19 of the Constitution (General Surveys);

—  measures taken in accordance with article 35 of the Constitution (ron-metropolitan territories).
The Committee is required to present a report to the Conference.

Following the independent technical examination carried out by the Committee of Experts, the proceedings of the
Conference Committee on the Application of Standards provide an opportunity for the representatives of governments,

8 Observations and direct requests are accessible through the NORMLEX database accessible via http://www.ilo.org.

? By virtue of the follow-up to the Social Justice Declaration, a system of annual recurrent discussions in the framework of the
Conference has been established to enable the Organization to gain a better understanding of the situation and varying needs of its
members in relation to the four strategic objectives of the ILO, namely: employment; social protection; social dialogue and tripartism;
and fundamental principles and rights at work. The Governing Body considered that the recurrent reports prepared by the Office for the
purposes of the Conference discussion should benefit from the information on the law and practice of member States contained in
General Surveys, as well as from the outcome of the discussions of General Surveys by the Conference Committee.

10 This citation reflects the agenda of the International Labour Conference, which contains as a permanent item, item III relating
to information and reports on the application of Conventions and Recommendations.

" ibid.

'2 This document provides an overview of recent developments relating to international labour standards, the implementation of
special procedures and technical cooperation in relation to international labour standards. It also contains, in the form of tables, full
information on the ratification of Conventions, together with “country profiles” containing key information on standards for each
country.
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employers and workers to examine together the manner in which States are fulfilling their standards-related obligations,
particularly with regard to ratified Conventions. Governments are able to elaborate on information previously supplied to
the Committee of Experts, indicate any further measures taken or proposed since the last session of the Committee of
Experts, draw attention to difficulties encountered in the fulfilment of obligations and seek guidance as to how to
overcome such difficulties.

The Conference Committee on the Application of Standards discusses the report and the General Survey of the
Committee of Experts, and the documents submitted by governments. The work of the Conference Committee starts with
a general discussion based essentially on the General Report of the Committee of Experts, and with a discussion on the
General Survey. With regard to the alignment of the subject of General Surveys with the strategic objective discussed in
the context of the recurrent report under the follow-up to the Social Justice Declaration, the outcome of the discussion of
the Conference Committee concerning the General Survey is transmitted to the Conference Committee responsible for
examining the recurrent report. Following its general discussion, the Conference Committee examines cases of serious
failure to fulfil reporting and other standards-related obligations. Finally, the Conference Committee embarks upon its
main task, which is to examine a number of individual cases concerning the application of ratified Conventions which
have been the subject of observations by the Committee of Experts. The Conference Committee invites the Government
representatives concerned to attend one of its sittings to discuss the observations in question. After listening to the
Government representatives, the members of the Conference Committee may ask questions or make comments. At the end
of the discussion, the Conference Committee adopts conclusions on the case in question. Furthermore, in accordance with
a resolution adopted by the Conference in 2000, "* the Conference Committee holds, at each of its sessions, a special
sitting on the application by Myanmar of the Forced Labour Convention, 1930 (No. 29).

In its report '* submitted to the plenary sitting of the Conference for adoption, the Conference Committee on the
Application of Standards may invite the member State whose case has been discussed to accept a technical assistance
mission by the International Labour Office to increase its capacity to fulfil its obligations, or may propose other types of
missions. The Conference Committee may also request a government to submit additional information or address specific
concerns in its next report to the Committee of Experts. The Conference Committee also draws the attention of the
Conference to certain cases, such as cases of progress and cases of serious failure to comply with ratified Conventions.

Relations between the Committee of Experts
and the Conference Committee on the
Application of Standards

In numerous reports, the Committee of Experts has emphasized the importance of the spirit of mutual respect,
cooperation and responsibility that has always existed in relations between the Committee of Experts and the Conference
Committee. It has accordingly become the practice for the Chairperson of the Committee of Experts to attend the general
discussion of the Conference Committee including the discussion on the General Survey as an observer, with the
opportunity to address the Conference Committee at the opening of the general discussion and to make remarks at the end
of the discussion on the General Survey. Similarly, the Employer and Worker Vice-Chairpersons of the Conference
Committee are invited to meet the Committee of Experts during its sessions and discuss issues of common interest within
the framework of a special session held for that purpose.

13 International Labour Conference, 88th Session, 2000; Provisional Record Nos 6-1 to 6-5.

' The report is published in the Record of Proceedings of the Conference. Since 2007, it has also been issued in a separate
publication. See, for the last report, Conference Committee on the Application of Standards: Extracts from the Record of Proceedings,
International Labour Conference, 100th Session, Geneva, 2011.
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I. Introduction

1. The Committee of Experts on the Application of Conventions and Recommendations, appointed by the
Governing Body of the International Labour Office to examine the information and reports submitted under articles 19,
22 and 35 of the Constitution by member States of the International Labour Organization on the action taken with regard
to Conventions and Recommendations, held its 82nd Session in Geneva from 24 November to 9 December 2011. The
Committee has the honour to present its report to the Governing Body.

Composition of the Committee

2. The composition of the Committee is as follows: Mr Mario ACKERMAN (Argentina), Mr Denys BARROW,
SC (Belize), Mr Lelio BENTES CORREA (Brazil), Mr James J. BRUDNEY (United States), Mr Halton CHEADLE
(South Africa), Ms Laura COX, QC (United Kingdom), Ms Graciela Josefina DIXON CATON (Panama), Mr Rachid
FILALI MEKNASSI (Morocco), Mr Abdul G. KOROMA (Sierra Leone), Mr Pierre LYON-CAEN (France), Ms Elena
MACHULSKAYA (Russian Federation), Mr Vitit MUNTARBHORN (Thailand), Ms Rosemary OWENS (Australia),
Ms Ruma PAL (India), Mr Paul-Gérard POUGOUE (Cameroon), Mr Raymond RANJEVA (Madagascar), Mr Yozo
YOKOTA (Japan). Appendix I of the General Report contains brief biographies of all the Committee members.

3. The Committee notes with regret that Mr Anwar Ahmed Rashed AL-FUZAIE (Kuwait), who had been a
member of the Committee since 1998, has submitted his resignation. The Committee expresses its great appreciation for
the outstanding manner in which Mr Al-Fuzaie has carried out his duties during his 13 years of service on the Committee
and, in particular, commends him warmly for the excellent way in which he has carried out his duty as Reporter for the
last seven years.

4. During its session, the Committee welcomed Ms Dixon Caton, nominated by the Governing Body at its
309th Session (November 2010).

5. Mr Yokota continued its mandate as Chairperson of the Committee, and the Committee elected Mr Barrow as
Reporter.

Working methods

6. The Committee has in recent years undertaken a thorough examination of its working methods. In order to guide
this reflection on working methods efficiently, a subcommittee was set up in 2001. The mandate of the subcommittee
includes examining the working methods of the Committee and any related subjects, in order to make appropriate
recommendations to the Committee. ' The subcommittee met on three occasions between 2002 to 2004. > During its
sessions in 2005 and 2006, issues relating to its working methods were discussed by the Committee in plenary sitting. >
Since 2007, the subcommittee has met at each of the Committee’s sessions. 4

' The subcommittee is open to any member of the Committee wishing to participate.

% See General Report, 73rd Session (November—December 2002), paras 4-8; General Report, 74th Session (November—December
2003), paras 7-9; General Report, 75th Session (November—December 2004), paras 8-10.

3 See General Report, 76th Session (November—December 2005), paras 6—8; General Report, 77th Session (November—December
2006), para. 13.

* See General Report, 78th Session (November—December 2007), paras 7-8; General Report, 79th Session (November—December
2008), paras 8-9; General Report, 80th Session (November—December 2009), paras 7-8; General Report, 81st Session
(November—December 2010), paras 6-13.
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7. This year, the subcommittee on working methods met under the guidance of Ms Pal, who was re-elected to this
function. The subcommittee undertook a close examination of the comments made on specific aspects of the work of the
Committee by members of the Committee on the Application of Standards at the 100th Session of the International
Labour Conference (June 2011). Following consideration of the recommendations made by the subcommittee, the
Committee agreed on the following issues.

8. With respect to the current procedure for briefing the new members of the Committee of Experts, the
Committee recalls that all experts have to undergo a rigorous preparation, interview and selection process prior to joining
the Committee. Before his or her arrival in Geneva, every new expert is provided with a wide range of documentation.
Upon their arrival in Geneva, new experts are also given a thorough briefing, including on the interaction between the
Committee of Experts and the Conference Committee on the Application of Standards. In addition to the numerous
substantive orientation measures that the ILO provides for new members on an individual basis, it should be noted that the
Office holds a general briefing session for all experts and a mentoring programme for new experts.

9. With respect to the possibility for the Committee to add a specific section on governments’ follow-up to the
conclusions reached by the Conference Committee at its previous session, the Committee recalls that a similar approach
was taken last year to highlight follow-up actions for the examination of articles 24 and 26 procedures. Therefore, the
Committee has decided to create in this year’s General Report a table showing the actions taken as follow-up to the
conclusions reached by the Conference Committee at its previous session. This table will be preceded by an introductory
paragraph which will reflect the information contained in the table.

10. With respect to the current procedure for taking into account the comments of the social partners, the
Committee reaffirms that all views of the social partners are taken into consideration, so long as these communications are
received prior to the established deadline. The Committee wishes to encourage the social partners to make full use of the
possibility they have to submit their comments on the application of ratified Conventions under article 23 of the ILO
Constitution and that these comments should reach the ILO by 1 September each year at the latest.

11. Regarding the particular issue of the right to strike, the Committee recalls that the right to strike was
reflected in the 1994 General Survey on Freedom of Association and Collective Bargaining and has been dealt with in this
year’s General Survey on the fundamental Conventions, which clearly reflects the views of the social partners.

12. With respect to the possibility to better highlight in the General Report the cases where an observation was
formulated for the failure to respond to comments of the Committee of Experts, the Committee recalls that a listing of this
information already existed in a footnote of its General Report. In order to give greater visibility to this information, they
have been presented in a summary table this year.

Relations with the Conference Committee
on the Application of Standards

13. A spirit of mutual respect, cooperation and responsibility has consistently prevailed in the Committee’s
relations with the International Labour Conference and its Committee on the Application of Standards. The Committee of
Experts takes the proceedings of the Conference Committee into full consideration, not only in respect of general matters
concerning standard-setting activities and supervisory procedures, but also with regard to specific matters concerning the
way in which States fulfil their standards-related obligations. Moreover, the Committee pays close attention to the
comments on its working methods that are made by the members of the Committee on the Application of Standards and
the Governing Body, which it normally considers through its subcommittee, as it has done this year again.

14. In this context, the Committee once more welcomed the participation of Mr Yokota as an observer in the
general discussion of the Committee on the Application of Standards at the 100th Session of the International Labour
Conference (June 2011). It noted the decision by the Conference Committee to request the Director-General to renew this
invitation for the 101st Session (June 2012) of the Conference. The Committee of Experts accepted this invitation.

15. The Chairperson of the Committee of Experts invited a representative of the Employers’ group (Mr Chris
Syder) and the Worker Vice-Chairperson (Mr Luc Cortebeeck) of the Committee on the Application of Standards at the
100th Session of the International Labour Conference (June 2011) to participate in a special sitting of the Committee at its
present session. They both accepted this invitation.

16. During this special sitting, a thorough exchange of views took place on matters of mutual interest. The
discussion emphasized the importance of reinforcing the complementary relationship between the two Committees, in the
interest of the effective application of international labour Conventions by member States. In line with the spirit of mutual
respect governing their relationship, the discussion referred to possible improvements in the way that consideration is
given by each Committee to the views expressed by the other, including how such consideration is reflected in their
respective work.

17. The Worker Vice-Chairperson commented on the absence in the Committee of Experts’ report of serious cases
of non-compliance for certain countries, on the need to avoid information in the Committee’s report being out of date and
on the importance of highlighting cases of non-reporting for a number of years. He looked forward to seeing in the
Committee’s report comments on European countries where the economic and financial crisis was having a serious
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impact. He also noted that the General Survey on fundamental Conventions was a very complex document, and that the
Committee of Experts’ balanced and impartial approach and assessment of the responses it had received would be very
useful to improve implementation of these Conventions. The representative of the Employers’ group made comments on
the role of, and the cooperation between the Conference Committee and the Committee of Experts, on the question of
interpretations made by the Committee of Experts and on the development of a method for measuring progress in
compliance with standards. The Employer representative emphasized that General Surveys should promote compliance
with ILO standards and identify obstacles to ratification and implementation. In reply to some of the observations made by
the Employer representative, the members of the Committee of Experts emphasized the independent, impartial and
technical role that is required of them, as legal experts, in carrying out their work. The nature of that role and of the task
they must perform is not always fully understood. The members therefore agreed that it would be helpful to find ways of
improving even further the dialogue between the Committee of Experts and the Conference Committee, to enable a fuller
understanding of that role and of its impact on their work. They also indicated that they would welcome increased
participation by workers’ and employers’ organizations, for example through comments on government reports, which
would provide a real opportunity for the social partners to enhance the Committee’s assessment of the application of
ratified Conventions.
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Il. Compliance with obligations

Follow-up to cases of serious failure by member States to
fulfil reporting and other standards-related obligations
mentioned in the report of the Committee on the Application
of Standards

18. The Committee recalls that, at the instigation of the Committee on the Application of Standards at the
93rd Session (June 2005) of the International Labour Conference, the two Committees, with the assistance of the Office,
strengthened the follow-up given to cases of serious failure by member States to fulfil reporting and other standards-
related obligations with a view to identifying more accurately the difficulties underlying these failures and helping the
countries concerned to identify appropriate solutions to resolve them. As both Committees have recalled on numerous
occasions, such failures hinder the functioning of the supervisory system, which is based primarily on the information
provided by governments in their reports. Cases of failure to fulfil reporting obligations therefore have to be given the
same level of attention as those relating to the application of ratified Conventions. The Committee also recalls that an
assessment of the strengthened follow-up in cases of serious failure to comply with reporting obligations was submitted to
the Governing Body at its 306th Session (November 2009). ' The assessment emphasized that the systematic and
strengthened technical assistance provided in the context of the follow-up on the basis of the comments of the Committee
of Experts and the Conference Committee has had a significant impact on the submission of reports.

19. The Committee notes that, during the general discussion of the Conference Committee at the 100th Session of
the International Labour Conference (June 2011) and the special sitting in which it examines these cases of serious failure,
several members of the Conference Committee emphasized this positive impact. The Office was invited to continue and
intensify technical assistance activities, and particularly to continue identifying the difficulties encountered by member
States in compliance with their obligations with a view to resolving them. In the view of certain members, it is also
necessary to continue the efforts made to lighten the workload relating to the submission of reports. They also emphasized
that, in addition to causes that have their roots at the national level, cases of failure to comply with reporting obligations
are related to the workload of governments in sending reports, which illustrates, on the one hand, the need for countries to
evaluate their capacity to implement Conventions and to submit the corresponding reports before considering their
ratification and, on the other, the need to continue the integration and simplification of ILO Conventions by focusing on
essential rules. Finally, the Committee notes that certain members of the Conference Committee once again emphasized
that it is essential to provide high-quality information, and that cases of failure to reply to the comments of the Committee
of Experts should be addressed more effectively. Other members also expressed concern at the number of reports that
arrive late.

20. The Committee was informed that, pursuant to the discussions of the Conference Committee, the Office had
sent special letters to the 40 member States mentioned in the relevant paragraphs of the report of the Conference
Committee concerning their failure to fulfil their obligations respecting the sending of reports (there were 39 such member
States in 2010, 44 in 2009, 55 in 2008, 45 in 2007, 49 in 2006 and 53 in 2005).

21. The Committee welcomes the fact that four countries which had experienced persistent difficulties and which
as such had been mentioned in several reports of both Committees have this year fulfilled all their constitutional

' GB.306/LILS/4(Rev.), paras 36-42.
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obligations in terms of the submission of reports and information due on the application of ratified Conventions. > The
Committee notes that since the end of the session of the Conference, certain other member States, often with the assistance
of the Office, have fulfilled part of their reporting and other standards-related obligations. *

22. The Committee reminds governments that they are required to comply with all the reporting and other
standards-related obligations that they have accepted by becoming Members of the ILO. Compliance with these
obligations is essential for dialogue between the supervisory bodies and member States on the effective implementation of
ratified Conventions. Governments that request technical assistance may benefit from it, yet such assistance can only be
useful and adapted to national circumstances if governments inform the Office of their specific difficulties and have the
will to adopt lasting solutions. The Committee hopes that the Office will maintain the sustained technical assistance that it
has been providing to member States as this is clearly an essential means for overcoming reporting difficulties effectively.
Finally, the Committee welcomes the fruitful collaboration that it maintains with the Conference Committee on this matter
of mutual interest, which is essential to the proper discharge of their respective tasks.

A. Reports on ratified Conventions
(articles 22 and 35 of the Constitution)

23. The Committee’s principal task consists of the examination of the reports supplied by governments on
Conventions that have been ratified by member States and that have been declared applicable to non-metropolitan
territories.

Reporting arrangements

24, The Committee recalls that at its 306th Session (November 2009), the Governing Body decided to increase
from two to three years the reporting cycle for the fundamental and governance Conventions and to maintain the cycle at
five years for the other Conventions. This decision is implemented starting with the reports for 2012.

25. In addition to the reports requested according to the reporting cycle, the Committee also had before it reports
especially requested from certain governments for one of the following reasons:

(a) afirst detailed report was due after ratification;

(b) important discrepancies had previously been noted between national law or practice and the Conventions in
question;

(c) reports due for the previous period had not been received or did not contain the information requested;
(d) reports were expressly requested by the Conference Committee.
The Committee also had before it a number of reports that it was unable to examine at its previous session.

26. In some cases, reports are not accompanied by copies of the relevant legislation, statistical data or other
documentation necessary for their full examination. In cases where this material was not otherwise available, the Office,
as requested by the Committee, has written to the governments concerned asking them to supply the necessary texts to
enable the Committee to fulfil fully its task.

27. Appendix I to this report lists the reports received and not received, classified by country/territory and by
Convention. Appendix II shows, for each year in which the Conference has met since 1932, the number and percentage of
reports received by the prescribed date, by the date of the meeting of the Committee of Experts and by the date of the
session of the International Labour Conference.

Reports requested and received

28. This year a total of 3,013 reports (under articles 22 and 35 of the Constitution) were requested from
governments on the application of Conventions ratified by member States, compared to 2,990 reports last year. At the end
of the present session of the Committee, 2,084 reports had been received by the Office. This figure corresponds to 69.1 per
cent of the reports requested. Last year, the Office received a total of 2,002 reports, representing 66.95 per cent.

29. In accordance with article 22 of the Constitution, 2,735 reports were requested from governments. Of these,
1,855 had been received by the Office by the end of the present session of the Committee. This figure corresponds to
67.82 per cent of the reports requested (compared to 67.98 per cent last year). The Committee wishes to express its
gratitude to the 92 member States, which have submitted all the reports due this year.

30. In accordance with article 35 of the Constitution, 278 reports were requested on Conventions declared
applicable with or without modifications to non-metropolitan territories. Of these, 229 reports, or 82.37 per cent, had been
received by the end of the Committee’s session (compared to 55.51 per cent last year).

% Central African Republic, Samoa, Singapore and United Kingdom (Bermuda).

3 Dominica, Gambia, Guinea-Bissau, Netherlands (Aruba), Seychelles, Singapore, Solomon Islands, Thailand, Togo,
Trinidad and Tobago, United Kingdom (British Virgin Islands, Falkland Islands (Malvinas), St Helena), Vanuatu and Zambia.
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Compliance with reporting obligations *

31. Most of the governments from which reports were due on the application of ratified Conventions have supplied
most or all of the reports requested (see Appendix I of this report). However, no reports due have been received for the
past two or more years from the following 11 countries: Chad, Djibouti, Equatorial Guinea, Grenada, Guinea,
Guyana, Kyrgyzstan, Nigeria, Sierra Leone, Somalia and Yemen. The Committee examines compliance by each of
these countries with their reporting obligations in the observations contained at the beginning of Part II (section I) of this
report.

32. The Committee urges the governments of these countries to make every effort to supply the reports requested
on ratified Conventions. As it emphasized in paragraph 19, the Committee is aware that where no reports have been sent
for some time, it is likely that administrative or other problems are at the origin of the difficulties encountered by
governments in fulfilling their constitutional obligations. In certain exceptional cases, the absence of reports is a result of
more general difficulties related to the national situation, which often prevents the provision of any technical assistance by
the Office. In such cases, it is important for governments to request assistance from the Office as soon as possible and for
such assistance to be provided rapidly.

Late reports

33. The reports due on ratified Conventions should be sent to the Office between 1 June and 1 September of each
year. Due consideration is given, when setting this date, to the time required to translate the reports and, where necessary,
to conduct research into legislation and review other documents that are relevant to the examination of reports.

34. The Committee observes that by 1 September 2011 the proportion of reports received was 35.1 per cent,
compared with 31.4 per cent at its previous session. The number of reports received on time this year has once again risen
above 30 per cent, as it did in 2007, 2008 and 2010, following a significant decrease in 2009. The Committee is
particularly grateful to the 38 countries which provided all the reports due within the time-limits with the information
requested. ° It notes that the request it made last year to member States to make a particular effort to ensure that their
reports were submitted in time this year has had a certain effect. Nevertheless, the Committee is bound to emphasize once
again that the number of reports received on time remains low. A significant number of reports are received after
1 September, during a very short period, thereby disturbing the sound operation of the regular supervisory procedure.

35. Furthermore, the Committee notes that a number of countries sent some or all of the reports due by
1 September 2010 during the period between the end of the Committee’s last session (November—December 2010)
and the beginning of the 100th Session of the International Labour Conference (June 2011), or even during the
Conference. ° The Committee emphasizes that this practice also disturbs the regular operation of the supervisory system
and makes it more burdensome. As requested by the Conference Committee, the Committee notes that the countries which
followed this practice over the indicated period are the following: Algeria, Angola, Armenia, Bahamas, Barbados,
Botswana, Brazil, Brunei Darussalam, Bulgaria, Cambodia, Central African Republic, Congo, Cyprus, Democratic
Republic of the Congo, Denmark , Ethiopia, Fiji, France, France (French Southern and Antarctic Territories), Greece,
Hungary, Islamic Republic of Iran, Italy, Kazakhstan, Lao People’s Democratic Republic, Luxembourg, Malawi,
Malta, Mongolia, Nigeria, Pakistan, Panama, Papua New Guinea, Slovakia, Slovenia, Thailand, Tunisia, Turkey,
Uganda, United Kingdom, United Kingdom (Bermuda, Gibraltar, Saint Helena), United States (Guam, Northern
Mariana Islands), Bolivarian Republic of Venezuela.

36. In view of the high number of reports this year which do not include information in reply to its comments, the
Committee requests all member States to pursue and strengthen their efforts with a view to ensuring that next year a larger
number of reports are submitted within the time-limits and with all the required information. The Committee also requests
the Office to intensify its technical assistance for this purpose. Finally, in line with the comments of the Conference
Committee, the Committee hopes that the measures to streamline the sending and processing of information and reports,
including the grouping of Conventions by strategic objective for reporting purposes and the lengthening of the reporting

*In general, the Committee makes observations in the most serious and persistent cases of failure by member States to respect
their reporting and other standards-related obligations based on the following criteria: the failure to send reports for two or more years,
the failure to supply first reports for two or more years, and the absence of an indication in the reports received (or in the majority of
them) of the representative employers’ and workers’ organizations to which copies of the reports and information are to be
communicated. The Committee makes a direct request when a country has not sent the reports due, or the majority of reports due, in the
current year.

5 Afghanistan, Antigua and Barbuda, Australia (Norfolk Island), Austria, Plurinational State of Bolivia, Bosnia and
Herzegovina, Brunei Darussalam, Cameroon, Central African Republic, China (Macau Special Administrative Region),
Colombia, Cuba, Denmark (Faeroe Islands), El Salvador, Gabon, Gambia, Georgia, Guatemala, India, Indonesia, Israel, Jordan,
Republic of Korea, Kuwait, Latvia, Lithuania, Netherlands (Sint Maarten), Nicaragua, Oman, Saint Kitts and Nevis, Seychelles,
Sri Lanka, Ukraine, United Kingdom, United States (Guam, Northern Mariana Islands), Uruguay, Uzbekistan, Bolivarian
Republic of Venezuela.

8 For the reports received and not received by the end of the Conference, see Report of the Committee on the Application of
Standards, Part Two, II, Appendix I (Provisional Record, 100th Session, ILC, 2011). See also information on article 22 reports
requested and received on the NORMLEX database.
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cycle for fundamental and governance Conventions, will facilitate the preparation and sending of reports by member
States.

Supply of first reports

37. The Committee notes that 61 of the 105 first reports due on the application of ratified Conventions were
received by the time the Committee’s session ended, compared to last year when 76 of the 130 first reports due had been
received. However, a number of countries have failed to supply first reports, some of which are more than a year overdue.
Thus, certain first reports on ratified Conventions have not been received for a number of years from the following
11 member States:

Failure to submit first reports on the application
of ratified Conventions

Bahamas - since 2010: Convention No. 185
Equatorial Guinea —since 1998: Conventions Nos 68, 92
Guinea-Bissau - since 2010: Convention No. 182
Kazakhstan —since 2010 : Convention No. 167
Kyrgyzstan —since 1994: Convention No. 111

—since 2006: Conventions Nos 17, 184
— since 2009: Conventions Nos 131, 144
—since 2010: Conventions Nos 97, 157

Nigeria —since 2010: Convention No. 185

Sao Tome and Principe — since 2007: Convention No. 184

Seychelles - since 2007: Conventions Nos 147, 161, 180

United Kingdom (St Helena) —since 2010: Convention No. 182

Vanuatu —since 2008: Conventions Nos 87, 98, 100, 111, 182
- since 2010: Convention No. 185

Yemen - since 2010: Convention No. 185

38. The failure of these countries to send the first reports due is raised in observations at the beginning of Part II
(section I) of the present report. In general, the Committee, like the Conference Committee, emphasizes the particular
importance of first reports, which provide the basis on which the Committee makes its initial assessment of the application
of the specific Conventions concerned and, in certain cases, of all the Conventions ratified by the country. The Committee
urges the governments concerned to make a special effort to supply the first reports due. The Committee also requests the
Office to provide appropriate technical assistance, particularly since first reports are detailed reports and as such need to
be prepared in light of the report form approved by the Governing Body for each Convention. ’

Replies to the comments of the supervisory bodies

39. Governments are requested to reply in their reports to the observations and direct requests made by the
Committee, and the majority of governments have provided the replies requested. In accordance with the established
practice, the Office has written to all the governments which failed to provide such replies requesting them to supply the
necessary information. This year, only five of the governments which were contacted by the Office have provided the
information requested.

7 Detailed reports have to be drawn up in accordance with the report form approved by the Governing Body for each Convention.
Detailed reports are requested in the year following the entry into force of a Convention or when the Committee of Experts or the
Conference Committee specifically requests such a report. Simplified reports are then requested on a regular basis. See the Governing
Body’s decisions in this respect (GB.282/LILS/5 (November 2001) and GB.283/LILS/6 (March 2002)).
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40. This year, there were 537 cases in which no reply was received to comments (concerning 43 countries). There
were 669 such cases (concerning 51countries) last year.

Cases of failure to supply information in reply to comments

made by the Committee of Experts

State Conventions Nos

Angola 29, 81, 88, 100, 105, 111

Bahamas 87, 88, 95, 98, 100, 105, 111, 138, 144, 182
Barbados 26, 87,94, 95, 98, 105, 108, 111, 115, 144, 147
Bulgaria 26, 77,78, 87,94, 95,98, 113, 156, 173

Burkina Faso

6, 29, 81, 87, 95, 98, 100, 105, 111, 129, 131, 138, 141, 144, 159, 161,
170,173, 182

Burundi 11,14, 26, 52, 62, 81, 87, 89, 94, 98, 100, 101, 105, 111, 135, 138, 144
Chad 26, 29, 81, 87, 95, 98, 100, 105, 111, 138, 144, 173, 182

Comoros 12,13, 29, 77, 81, 98, 99, 100, 105, 138, 182

Croatia 87,90, 100, 111, 113, 119, 122, 156

Democratic Republic of the Congo

26, 29, 95, 100, 105, 111, 135, 138, 144, 150, 158

Denmark: Greenland

5,6, 122,126

Djibouti

9,16, 19, 23, 26, 29, 38, 63, 73, 81, 87, 88, 94, 95, 96, 98, 99, 100,
101, 105, 106, 111, 115, 120, 122, 125, 126, 138, 144, 182

Equatorial Guinea

1,29, 30, 87, 98, 103, 105, 111, 138, 182

Eritrea

87,98, 100, 111

France: French Polynesia

94, 95,100, 111, 115,122, 125, 126, 131, 144

Ghana 26, 59, 81, 87, 92, 94, 98, 100, 105, 111

Greece 17,42, 87, 95, 98, 100, 102, 111, 122, 126, 150, 154, 156

Grenada 26, 81, 87, 94, 95, 99, 100, 105, 111, 138, 144, 182

Guinea 3,13, 16, 26, 29, 62, 81, 87, 89, 90, 94, 95, 98, 100, 105, 111, 113
114,115, 117,118, 119, 120, 121, 122, 132, 133, 134, 136, 138, 139
140, 142, 143, 144, 148, 149, 150, 152, 156, 159, 182

Guyana 2,19, 29, 42, 45, 81, 87, 94, 95, 97, 98, 100, 111, 115, 129, 131, 136
137, 138, 139, 140, 142, 144, 149, 150, 166, 172, 175, 182

Haiti 87,98, 100, 111, 182

Iceland 98, 100, 111, 122, 144, 156

Ireland 14, 26, 29, 62, 96, 98, 99, 100, 102, 111, 122, 132, 138, 139, 144, 155
159, 160, 176, 177, 179, 180, 182

Kazakhstan 29,100, 105, 111,122, 144

Kenya 17,19, 29, 81, 105, 129, 182

Kiribati 29, 87,98, 105

Kyrgyzstan 11,29,77,78,79, 81, 87, 95, 98, 100, 105, 113, 115, 119, 120, 122
124, 126, 138, 148, 149, 150, 154, 159, 160, 182

Lebanon 17,19, 29, 81, 105, 122, 138, 182

Liberia 29, 81, 87, 98, 105, 111, 112, 113, 114, 150, 182

Libya 81, 88,102, 105, 122, 182
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Cases of failure to supply information in reply to comments
made by the Committee of Experts
State Conventions Nos
Mongolia 29, 105, 111, 138, 144, 182
Nepal 29, 105, 138, 182
Nigeria 19, 29, 32, 45, 87, 88, 94, 97, 98, 100, 105, 111, 123, 133, 134, 138,
144, 155, 178, 179, 182
Pakistan 11,18, 29, 81, 87, 96, 105, 138, 159, 182
Rwanda 11,12, 17,29, 62, 81, 87, 94, 98, 100, 105, 111, 118, 138, 182
San Marino 100, 111, 148, 150, 156, 160, 182
Sao Tome and Principe 17,18, 19, 29, 81, 87, 88, 98, 100, 105, 106, 111, 138, 144, 159, 182
Sierra Leone 17, 26, 29, 45, 59, 81, 87, 88, 94, 95, 98, 100, 101, 105, 111, 119, 125,
126, 144
Slovakia 17,42, 102, 105, 120, 122, 128, 130, 139, 148, 156, 161, 163, 164,
167, 176, 182
Slovenia 81,113, 114,121, 126, 158, 182
Thailand 105, 138, 182
Uganda 17,29, 87, 94, 95, 98, 100, 105, 111, 123, 124, 143, 144, 154, 158, 182
Yemen 16, 19, 29, 87, 98, 100, 105, 111, 122, 138, 144, 156, 158, 182

41. The Committee has made observations to 13 of the countries concerned on compliance with their reporting and
other standards-related obligations. These cases of comments to which replies have not been received may be classified as
follows:

(a) no reply has been received to all the reports requested from governments; or

(b) the reports received contained no reply to most of the Committee’s comments (observations and/or direct requests),
and/or did not reply to the letters sent by the Office.

42. The Committee notes with concern that the number of comments to which replies have not been received
remains significantly high. This has led the Conference Committee and the Committee, with the support of the Office, to
pay more sustained attention to cases of failure to comply with the obligation to provide information in reply to the
Committee’s comments. Moreover, the Committee recalls that, for the past six years, with a view to helping the countries
to provide the required information, it has made the requests addressed to them in this respect more visible in its
comments. The Committee underlines that the value attached by ILO constituents to the dialogue with the supervisory
bodies on the application of ratified Conventions is considerably diminished by the failure of governments to fulfil their
obligations in this respect. The Committee urges the countries concerned to provide all the information due and to have
recourse to the assistance of the Office where necessary. In this respect, it requests the Office to give the highest priority
to reinforcing the measures already taken and to the provision of specific assistance to the countries concerned so that they
can provide the information requested on the application of ratified Conventions.

B. Examination by the Committee of Experts of reports on ratified
Conventions

43. In examining the reports received on ratified Conventions and Conventions declared applicable to non-
metropolitan territories, in accordance with its normal practice, the Committee assigned to each of its members the initial
responsibility for a group of Conventions. Reports received early enough are sent to the members concerned in advance of
the Committee’s session. The members submit their preliminary conclusions on the instruments for which they are
responsible to the Committee in plenary sitting for discussion and approval. Decisions on comments are adopted by
consensus.
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Observations and direct requests

44. In certain cases, the Committee has found that no comment is called for regarding the manner in which a
ratified Convention has been implemented. ® In other cases, however, the Committee has found it necessary to draw the
attention of the governments concerned to the need to take further action to give effect to certain provisions of
Conventions or to supply additional information on given points. As in previous years, its comments have been drawn up
in the form of either “observations”, which are reproduced in the report of the Committee, or “direct requests”, which are
not published in the Committee’s report, but are communicated directly to the governments concerned. °

45. The Committee’s observations appear in Part I of this report, together with a list under each Convention of any
direct requests. An index of all observations and direct requests, classified by country, is provided in Appendix VII to the
report.

Follow-up of procedures for the examination of representations
under article 24 of the Constitution and complaints under
article 26 of the Constitution

46. In accordance with the established practice, the Committee examines the measures taken by governments
pursuant to the recommendations of tripartite committees (established to examine representations under article 24 of the
Constitution) and commissions of inquiry (established to examine complaints under article 26 of the Constitution), after
they have been approved (tripartite committees) or noted (commissions of inquiry) by the Governing Body. The
corresponding information is examined by the Committee and forms an integral part of its dialogue with the governments
concerned in the context of the examination of the reports submitted on the application of the respective Conventions, as
well as any comments submitted by employers’ and workers’ organizations. The Committee considers it useful to indicate
more clearly the cases in which it follows up on the effect given to the recommendations made under other constitutional
supervisory procedures, as indicated in the following table.

List of cases in which the Committee has examined the measures taken by governments to give
effect to the recommendations of tripartite committees (representations under article 24)
and commissions of inquiry (complaints under article 26)

State Conventions Nos
Argentina 169

Belarus 87,98

Brazil 169

Chile 29

China (Hong Kong Special Administrative Region) 97

Ethiopia 11
Guatemala 169

Japan 159

Mexico 150, 155, 169
Myanmar 29

Russian Federation 179
Zimbabwe 87

8291 reports.

Y ILO: Handbook of procedures relating to international labour Conventions and Recommendations, Geneva, Rev., 2006.
Observations and direct requests are accessible through the NORMLEX database.
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Follow-up given to the conclusions of the individual cases as adopted by
the Conference Committee (June 2011)

List of cases in which the Committee has examined the measures taken by governments
to give effect to the conclusions of the Conference Committee

(International Labour Conference, 100th Session, June 2011)
State Conventions Nos Pages Nos
Azerbaijan 138 296
Belarus 98 75
Cambodia 87 9N
Canada 162 812
Democratic Republic of the Congo 29 259
Fiji 111 507
Greece 98 160
Guatemala 87 165
Honduras 122 1
Malaysia — Peninsular Malaysia 19 871
Mexico 155 844
Myanmar 87 200
Nigeria 87 204
Pakistan 87 209
Panama 87 215
Paraguay 182 409
Romania 98 219
Saudi Arabia 81 670
Sri Lanka 103 902
Swaziland 87 225
Turkey 87 228
Uruguay 98 233
Uzbekistan 182 460
Zimbabwe 87 239

Special notes

47. As in the past, the Committee has indicated by special notes at the end of the observations (traditionally known
as footnotes) the cases in which, because of the nature of the problems encountered in the application of the Conventions
concerned, it has seemed appropriate to ask the government to supply a report earlier than would otherwise have been the
case and, in some instances, to supply full particulars to the Conference at its next session in June 2012.

48. In order to identify cases for which it inserts special notes, the Committee uses the basic criteria described
below, while taking into account the following general considerations. First, the criteria are indicative. In exercising its
discretion in the application of the criteria, the Committee may also have regard to the specific circumstances of the
country and the length of the reporting cycle. Second, the criteria are applicable to cases in which an earlier report is
requested, often referred to as a “single footnote”, as well as to cases in which the government is requested to provide
detailed information to the Conference, often referred to as a “double footnote”. The difference between these two
categories is one of degree. Third, a serious case otherwise justifying a special note to provide full particulars to the
Conference (double footnote) might only be given a special note to provide an early report (single footnote) when there
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has been a recent discussion of the case in the Conference Committee. Finally, the Committee wishes to point out that it
exercises restraint in its recourse to “double footnotes” in deference to the Conference Committee’s decisions as to the
cases it wishes to discuss.

49. The criteria to which the Committee has regard are the following:

—  the seriousness of the problem; in this respect, the Committee emphasizes that an important consideration is the
necessity to view the problem in the context of a particular Convention and to take into account matters involving
fundamental rights, workers’ health, safety and well-being, as well as any adverse impact, including at the
international level, on workers and other categories of protected persons;

—  the persistence of the problem;

—  the urgency of the situation; the evaluation of such urgency is necessarily case-specific, according to standard human
rights criteria, such as life-threatening situations or problems where irreversible harm is foreseeable; and

—  the quality and scope of the government’s response in its reports or the absence of response to the issues raised by
the Committee, including cases of clear and repeated refusal on the part of a State to comply with its obligations.

50. In addition, the Committee wishes to emphasize that its decision not to double footnote a case which it has
previously drawn to the attention of the Conference Committee in no way implies that it has considered progress to have
been made therein.

51. At its 76th Session (November—December 2005), the Committee decided that the identification of cases in
respect of which a government is requested to provide detailed information to the Conference would be a two-stage
process: first, the expert initially responsible for a particular group of Conventions recommends to the Committee the
insertion of special notes; second, in light of all the recommendations made, the Committee will, after discussion, take a
final, collegial decision once it has reviewed the application of all the Conventions.

52. This year, under the present reporting cycle the Committee has requested early reports after an interval of either
one, two or three years, according to the circumstances, in the following cases:

List of the cases in which the Committee has requested early reports after an
interval of either one, two or three years
State Conventions Nos
Algeria 32,120, 127, 155, 181
Antigua and Barbuda 122,158
Argentina 87,96, 184
Australia 158
Barbados 115, 144
Belarus 87, 144
Plurinational State of Bolivia 136, 162
Brazil 94
Bulgaria 181
Cambodia 150
Canada 88, 162
Central African Republic 88
Chile 115
Colombia 144,162, 169
Costa Rica 88, 122
Cote d'lvoire 159
Cuba 87
Czech Republic 88, 128
Democratic Republic of the Congo 144
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List of the cases in which the Committee has requested early reports after an

interval of either one, two or three years

State Conventions Nos
Dominican Republic 144,167
Ecuador 115, 119, 136, 139, 148, 159, 162
El Salvador 155

Ethiopia 88, 158, 181
France 96

France (New Caledonia) 115

Greece 81, 87, 88, 95, 98, 100, 102, 111, 122, 150, 154, 156
Guinea-Bissau 88

Iraq 119, 120, 167
Ireland 88, 144

Italy 159, 181

Japan 131,159
Republic of Korea 19

Kuwait 136

Lebanon 71

Luxembourg 159

Madagascar 19

Malawi 158

Malaysia — Peninsular Malaysia 19

Malaysia — Sarawak 19

Mauritania 122

Mauritius 19

Mexico 150, 155
Morocco 158

Myanmar 19

Netherlands 181

Nicaragua 111

Niger 81, 155, 161, 187
Pakistan 96, 159

Panama 42, 88

Papua New Guinea 158

Paraguay 95

Romania 1

Russian Federation

92, 119, 133, 150, 162

Saint Lucia

19, 158

Serbia

131, 144, 158
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List of the cases in which the Committee has requested early reports after an

interval of either one, two or three years

State Conventions Nos

Spain 114, 158

Sri Lanka 81

Suriname 17,42

Syrian Arab Republic 155, 170

Thailand 19

Trinidad and Tobago 144

Tunisia 88

Uganda 26, 81

Ukraine 81,129

United Kingdom — British Virgin Islands 82

United States 55

Uruguay 121

Bolivarian Republic of Venezuela 81

General Report

53. The Committee has also requested governments to supply full particulars to the Conference at its next session
0f 2012 in the following cases:

List of the cases in which the Committee has requested governments to supply
full particulars to the Conference at its next session in June 2012:

State Conventions Nos

Dominican Republic 111

Fii 87

Guatemala 87

Mauritania 81

Senegal 182

54. In addition, in certain cases, the Committee has requested governments to furnish detailed reports when
simplified reports would otherwise be due:

List of the cases in which the Committee has requested governments to supply
detailed reports when simplified reports would otherwise be due

State Convention Nos

Algeria 119

Azerbaijan 120

Belize 115, 155

Cameroon 162

Colombia 174

Dominican Republic 170
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List of the cases in which the Committee has requested governments to supply
detailed reports when simplified reports would otherwise be due
State Convention Nos
France — New Caledonia 120
Mexico 102
Myanmar 17, 87
Peru 176
Russian Federation 152
Seychelles 148, 155
Tajikistan 115
Uganda 162
Uruguay 167
Bolivarian Republic of Venezuela 155

Practical application

55. It is customary for the Committee to note the information contained in governments’ reports allowing it to
assess the application of Conventions in practice, such as information relating to judicial decisions, statistics and labour
inspection. The supply of this information is requested in almost all report forms, as well as under the specific terms of
some Conventions.

56. The Committee notes that 576 reports received this year contain information on the practical application of
Conventions. Of these, 126 reports contain information on national jurisprudence. The Committee also notes that 450 of
the reports contain information on statistics and labour inspection.

57. The Committee wishes to emphasize to governments the importance of submitting such information, which is
indispensable to complete the examination of national legislation and to help the Committee to identify the issues arising
from real problems of application in practice. The Committee also wishes to encourage employers’ and workers’
organizations to submit clear and up to date information on the application of Conventions in practice.

Cases of progress

58. Following its examination of the reports supplied by governments, and in accordance with its standard practice,
the Committee refers in its comments to cases in which it expresses its satisfaction or interest at the progress achieved in
the application of the respective Conventions.

59. At its 80th Session (November—December 2009) and at its present session, the Committee made the following
clarifications on the general approach developed over the years for the identification of cases of progress:

(1) The expression by the Committee of interest or satisfaction does not mean that it considers that the country in
question is in general conformity with the Convention, and in the same comment the Committee may express its
satisfaction or interest at a specific issue while also expressing regret concerning other important matters
which, in its view, have not been addressed in a satisfactory manner.

(2) The Committee wishes to emphasize that an indication of progress is limited to a specific issue related to the
application of the Convention and the nature of the measure adopted by the government concerned.

(3) The Committee exercises its discretion in noting progress, taking into account the particular nature of the
Convention and the specific circumstances of the country.

(4) The expression of progress can refer to different kinds of measures relating to national legislation, policy or practice.

(5) If the satisfaction or interest relates to the adoption of legislation or to a draft legislation, the Committee may also
consider appropriate follow-up measures for its practical application.

(6) Inidentifying cases of progress, the Committee takes into account both the information provided by governments in
their reports and the comments of employers’ and workers’ organizations.
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60. Since first identifying cases of satisfaction in its report in 1964, '° the Committee has continued to follow the
same general criteria. The Committee expresses satisfaction in cases in which, following comments it has made on a
specific issue, governments have taken measures through either the adoption of new legislation, an amendment to
the existing legislation or a significant change in the national policy or practice, thus achieving fuller compliance
with their obligations under the respective Conventions. In expressing its satisfaction, the Committee indicates to
governments and the social partners that it considers the specific matter resolved. The reason for identifying cases of
satisfaction is twofold:

—  to place on record the Committee’s appreciation of the positive action taken by governments in response to its
comments; and

—  to provide an example to other governments and social partners which have to address similar issues.

61. Details concerning these cases of progress are to be found in Part II of this report and cover 72 instances in
which measures of this kind have been taken in 54 countries. The full list is as follows:

List of the cases in which the Committee has been able
to express its satisfaction at certain measures taken
by the governments of the following countries

State Conventions Nos

Algeria 182

Angola 17

Antigua and Barbuda 138

Azerbaijan 138

Belize 98

Benin 6, 161

Botswana 182

Brazil 138, 155, 161

Bulgaria 120

Burundi 29,182

Central African Republic 105

China — Macau Special Administrative Region 115

Costa Rica 102, 111

Croatia 155

Cyprus 95, 182

Democratic Republic of the Congo 119

Dominica 138

El Salvador 138, 182

Ethiopia 155

France 166

France — New Caledonia 127

Gabon 123

Guatemala 182

Iraq 115

Italy 139

19 See para. 16 of the report of the Committee of Experts submitted to the 48th Session (1964) of the International Labour

Conference.
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List of the cases in which the Committee has been able
to express its satisfaction at certain measures taken
by the governments of the following countries

State Conventions Nos

Japan 98

Republic of Korea 150

Kuwait 138

Lao People’s Democratic Republic 29

Lesotho 138, 182

Luxembourg 155

Malaysia 138

Mauritius 160

Republic of Moldova 105

Morocco 182

Namibia 182

Netherlands 182

New Zealand 160

Nicaragua 138

Oman 182

Pakistan 98

Panama 87

Peru 138, 169

Romania 98, 138

South Africa 138, 182

Spain 44,182

Sri Lanka 138, 182

Suriname 182

Swaziland 87

Sweden 129

The former Yugoslav Republic of Macedonia 182

Tunisia 118

Uganda 138

United Kingdom - British Virgin Islands 94, 98

United Kingdom - St Helena 17

Uruguay 111, 155, 182

62. Thus the total number of cases in which the Committee has been led to express its satisfaction at the progress
achieved following its comments has risen to 2,875 since the Committee began listing them in its report.

24



GENERAL REPORT

63. Within cases of progress, the distinction between cases of satisfaction and cases of interest was formalized in
1979. "' In general, cases of interest cover measures that are sufficiently advanced to justify the expectation that
further progress would be achieved in the future and regarding which the Committee would want to continue its
dialogue with the government and the social partners. In comparison to cases of satisfaction, cases of interest relate to
progress, which is less significant. The Committee’s practice has developed to such an extent that cases in which it
expresses interest may encompass a variety of measures. The paramount consideration is that the measures contribute to
the overall achievement of the objectives of a particular Convention. This may include:

—  draft legislation that is before parliament, or other proposed legislative changes forwarded or available to the
Committee;

—  consultations within the government and with the social partners;

—  new policies;

—  the development and implementation of activities within the framework of a technical cooperation project or
following technical assistance or advice from the Office;

—  judicial decisions, according to the level of the court, the subject matter and the force of such decisions in a
particular legal system, would normally be considered as cases of interest unless there is a compelling reason to note
a particular judicial decision as a case of satisfaction; or

—  the Committee may also note as cases of interest the progress made by a State, province or territory in the
framework of a federal system.

64. Details concerning the cases in question are to be found either in Part II of this report or in the requests
addressed directly to the governments concerned, and include 325 instances in which measures of this kind have been
adopted in 130 countries. The full list is as follows:

List of the cases in which the Committee has been able
to note with interest various measures taken by
the governments of the following countries
State Conventions Nos
Albania 77,81,111,129
Algeria 29, 81, 150
Argentina 29, 81, 87,95, 184
Armenia 95,143,173
Australia 29, 111,112,123
Austria 156
Azerbaijan 138
Bahrain 155
Bangladesh 59
Barbados 182
Belarus 77,81,115
Belgium 55, 56, 81, 94, 182
Belize 26,81, 111,156
Benin 98, 144, 161
Plurinational State of Bolivia 103, 111
Bosnia and Herzegovina 87,90, 159
Botswana 182
Brazil 136, 139, 148, 155, 167, 170, 182

' See para. 122 of the report of the Committee of Experts submitted to the 65th Session (1979) of the International Labour
Conference.
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List of the cases in which the Committee has been able
to note with interest various measures taken by
the governments of the following countries

State Conventions Nos
Bulgaria 8, 53, 55, 56, 81, 111, 182
Burundi 182

Cambodia 13, 138, 182

Canada 26

Cape Verde 98, 111

Central African Republic 111, 182

Chile 6, 29, 131, 156
Colombia 6, 87

Congo 29,11

Costa Rica 1,81, 95, 114

Croatia 8,53, 74, 81,91, 129, 139, 147, 155, 179
Cuba 81

Cyprus 81,94,122, 187

Czech Republic 29, 77,150, 160
Democratic Republic of the Congo 62

Denmark 139

Dominican Republic 167

Ecuador 100, 112, 121

Egypt 81,87,98

El Salvador 77,87, 155, 182
Estonia 81,122

Ethiopia 111, 182

Fiji 111,178, 182

Finland 81

France 115, 131, 164, 166, 178
France — French Polynesia 81,129

France — French Southern and Antarctic Territories |53, 68, 69, 92, 133
France — New Caledonia 115,120

Gabon 81, 100, 158

Gambia 182

Georgia 111

Germany 81,162, 167

Ghana 148

Greece 62, 81

Guatemala 29, 94,138, 163, 169, 182
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List of the cases in which the Committee has been able
to note with interest various measures taken by
the governments of the following countries

State Conventions Nos
Honduras 29, 78, 95, 138
Hungary 139

Iceland 159

India 5,26, 29, 144
Indonesia 29, 81

Iraq 167

Israel 77

Italy 139, 167

Jamaica 111

Japan 87,139

Jordan 98, 100, 144
Kazakhstan 111

Kenya 111

Republic of Korea 81, 156, 182
Kuwait 1

Lao People’s Democratic Republic 182

Latvia 129, 138

Lebanon 81,150

Lesotho 138, 182

Liberia 53, 55

Lithuania 100, 111, 122, 156
Luxembourg 8, 55, 56, 81, 139, 147, 161
Madagascar 182

Malaysia 138

Mali 182

Malta 111

Mauritania 53, 81

Mauritius 29, 81

Mexico 53, 118, 150, 160
Mongolia 155

Morocco 129, 138, 150, 182
Mozambique 18, 81

Myanmar 87

Namibia 138, 150

Nepal 111
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List of the cases in which the Committee has been able
to note with interest various measures taken by
the governments of the following countries
State Conventions Nos
Netherlands 160
New Zealand 81
Nicaragua 111, 138, 182
Niger 111
Norway 8,53
Panama 29,53, 74,138, 167
Papua New Guinea 87,182
Paraguay 138, 182
Peru 102, 127, 152, 182
Philippines 118, 122, 182
Poland 160, 182
Portugal 111, 138, 160
Qatar 81,111
Romania 100
Russian Federation 16, 73, 160
Saint Kitts and Nevis 182
Saint Lucia 182
Saint Vincent and the Grenadines 182
Saudi Arabia 81
Senegal 29
Seychelles 73,155
Singapore 8,16, 22
Slovakia 129
Slovenia 97,143
South Africa 111
Spain 8, 53, 55, 74, 113, 134, 145, 156, 158, 164, 165, 180, 187
Sri Lanka 81
Sudan 138
Suriname 182
Sweden 81,100
Switzerland 100, 163
Syrian Arab Republic 63, 170
United Republic of Tanzania 81,182
United Republic of Tanzania — Zanzibar 100
Thailand 29
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List of the cases in which the Committee has been able
to note with interest various measures taken by
the governments of the following countries
State Conventions Nos
The former Yugoslav Republic of Macedonia 111,139, 182
Uganda 122,138, 162
Ukraine 95,153
United Arab Emirates 182
United Kingdom 29, 111
United Kingdom — Bermuda 17
United Kingdom - Isle of Man 150
Uruguay 81,111, 134, 136, 148, 150, 155, 167
Uzbekistan 122
Bolivarian Republic of Venezuela 81
Viet Nam 100, 182
Zambia 138, 148
Zimbabwe 81

Cases of good practice

65. In accordance with the decision taken at its 78th Session (November—December 2007), the Committee
highlights cases of good practice to express its appreciation of the special efforts made in applying a Convention, and so
that they might where appropriate serve as a model for other countries to assist in the implementation of ratified
Conventions and the furtherance of social progress. At its 79th Session (November—December 2008), the Committee
agreed on the general criteria that it would apply to identify cases of good practice. The Committee further agreed that it
would continue to follow a two-stage process for the identification of cases of good practice: first, the expert initially
responsible for a particular group of Conventions recommends to the Committee that a measure or measures should be
identified as a case of good practice; second, in light of all the recommendations made, the Committee will, after
discussion, take a final collegial decision once it has reviewed the application of all the Conventions. '*

66. At its 80th Session (November—December 2009), the Committee focused, in particular, on clarifying the
distinction between cases of good practice and cases of progress. In this respect, the Committee wishes to underline at the
outset that cases of good practice are necessarily also cases of progress, although the reverse is not always true. The
Committee wishes to point out that the identification of a case of good practice does not in any way imply additional
obligations for member States under the Conventions that they have ratified. This identification also does not imply
that the concerned member State is in conformity with other ratified Conventions. Moreover, mere compliance with the
requirements of a Convention is not sufficient for the identification of a case of good practice, as compliance is a basic
requirement deriving from ratification of the Convention. Cases of good practice are therefore of an informative rather
than of a prescriptive nature. Their identification forms part of the ongoing dialogue with the government concerned on
the application of a ratified Convention and can relate to any measure taken in national legislation, policy or practice. A
certain caution must clearly be exercised in the identification of cases of good practice so as to minimize the possibility
that such practices may with hindsight come to be viewed as unsatisfactory.

67. Bearing in mind these aspects, the Committee wishes to confirm the following three criteria, which were
identified at its 79th Session (November—December 2008), on the understanding that they are indicative, but not
exhaustive.

(1) A case of good practice may consist of a new approach to achieving or improving compliance with the Convention
and could therefore be useful as a model for other countries in implementing that Convention.

(2) The practice may reflect an innovative or creative way of either implementing the Convention, or of addressing
difficulties which arise in its application.

2 1t will be recalled that this two-stage process is also used for the so-called “double footnotes™: see para. 51 above.
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(3) Recognizing that Conventions lay down minimum standards, the practice may offer an example of a country
extending the application or coverage of the Convention to enhance the achievement of its objectives, particularly in
cases where the Convention contains flexibility clauses.

Cases in which the need for technical assistance
has been highlighted

68. The combination of the work of the supervisory bodies and the practical guidance given to member States
through technical cooperation and assistance has always been one of the key dimensions of the ILO supervisory system.
Further, since 2005, at the initiative of the Conference Committee, heightened attention has been given to the
complementarity between examination by the ILO supervisory bodies and the Office’s technical assistance. As pointed out
in paragraphs 18-22, this has led to enhanced follow-up of cases of serious failure by member States to fulfil reporting
and other standards-related obligations. In addition, the Conference Committee has made more systematic references to
technical assistance in its conclusions regarding individual cases concerning the application of ratified Conventions. The
aim of this strengthened combination between the work of the supervisory bodies and the Office’s technical assistance is
to provide an effective framework to member States for full compliance with their standards-related obligations, including
the implementation of the Conventions which they have ratified.

69. In this context, the Committee decided at its 79th Session (November—December 2008) to highlight the cases
for which, in the Committee’s view, technical assistance would be particularly useful in helping member States to address
gaps in law and in practice in the implementation of ratified Conventions. These cases are highlighted in the following
table and details can be found in Part II of the report of the Committee of Experts. The Committee also examined a certain
number of cases in relation to which the Conference Committee emphasized the need for technical assistance at the last
session of the Conference.

List of the cases for which, technical assistance would
be particularly useful in helping member States
State Conventions Nos
Albania 98
Algeria 32,120, 155
Angola 45
Antigua and Barbuda 94
Argentina 81,129
Armenia 94,173
Azerbaijan 98
Bangladesh 87
Benin 161
Plurinational State of Bolivia 81,98, 136, 162
Botswana 87,151,176
Cambodia 13,100
Cameroon 162
Cape Verde 87,111
Central African Republic 155
Chile 87
Congo 81, 87
Costa Rica 87,94, 95,111, 120
Cote d'lvoire 100
Cuba 87
Democratic Republic of the Congo 81
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List of the cases for which, technical assistance would
be particularly useful in helping member States

Dominica 138, 182
Dominican Republic 167
Ecuador 115, 119, 136, 139, 148, 162
El Salvador 155
Equatorial Guinea 98
Ethiopia 87,155
Fiji 87,98
Gabon 87
Georgia 87
Guatemala 87,100, 148, 167
Guinea-Bissau 45, 81,98, 100
Guyana 42
Haiti 87,98
Honduras 98 t
India 107 g
Indonesia 81, 87 5
Iraq 150 S
Kenya 63
Kuwait 81
Lao People’s Democratic Republic 138
Lebanon 150
Lesotho 150
Malaysia — Peninsular Malaysia 19
Mauritania 81,100, 111
Mauritius 100
Mozambique 138, 144
Netherlands — Aruba 87,138
Nicaragua 12
Niger 81
Pakistan 100
Panama 167
Papua New Guinea 138
Paraguay 182
Saint Kitts and Nevis 138
Saint Lucia 17
Saudi Arabia 81, 111
Senegal 138
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List of the cases for which, technical assistance would
be particularly useful in helping member States
Solomon Islands 45
South Africa 155
Sri Lanka 81,103
Sudan 122
Suriname 81
Tajikistan 115
Togo 111
Tunisia 87,118
Uganda 162
Ukraine 138
United Arab Emirates 138
Uzbekistan 138
Viet Nam 100
Zambia 103, 148
Zimbabwe 81

70. The Committee notes that since its last session, a certain number of countries from North Africa and the Middle
East have started a transition process towards democracy. The Committee is of the view that such a process offers the
opportunity to undertake necessary reforms in view to put the national legislation into conformity with ILO Conventions,
and particularly with those relating to fundamental rights at work. In this regard, the Committee recalls that governments
can avail themselves of ILO technical assistance.

Questions concerning the application of certain Conventions

71. The Committee notes the final report of the Tripartite Meeting of Experts to Examine the Termination of
Employment Convention, 1982 (No. 158), and the Termination of Employment Recommendation, 1982 (No. 166), held in
Geneva from 18-21 April 2011. The purpose of the Meeting was to examine Convention No. 158 and Recommendation
No. 166 and to identify obstacles to ratification and implementation as well as other relevant current trends in law and
practice. The Committee also takes note of the background document prepared by the Office for the Meeting, the Way
forward of the Tripartite Meeting of Experts of the Government and the Worker Experts and the Outcome of the Employer
Experts, as well as of the discussions that took place in the LILS Section of the Governing Body and the decision made by
the Governing Body (GB.312/LILS/PR, November 2011).

Comments made by employers’ and workers’ organizations

72. At each session, the Committee draws the attention of governments to the important role of employers’ and
workers’ organizations in the application of Conventions and Recommendations. Moreover, it highlights the fact that
numerous Conventions require consultation with employers’ and workers’ organizations, or their collaboration in a variety
of measures. The Committee notes that almost all governments have indicated in the reports supplied under articles 19 and
22 of the Constitution the representative organizations of employers and workers to which, in accordance with
article 23(2) of the Constitution, they have communicated copies of the reports supplied to the Office. The Committee
recalls that, in accordance with the tripartite nature of the ILO, compliance with this constitutional obligation is intended
to enable representative organizations of employers and workers to participate fully in supervision of the application of
international labour standards. It should be recalled that if a government fails to comply with this obligation, these
organizations are denied their opportunity to comment and an essential element of tripartism is lost. The Committee calls
on all member States to discharge their obligation under article 23(2) of the Constitution. The Committee also requests
governments to provide copies of reports to representative employers’ and workers’ organizations so that they have
enough time to send any comments that they may wish to make.

73. Since its last session, the Committee has received 1,051 comments (compared to 794 last year), 129 of which
(compared to 119 last year) were communicated by employers’ organizations and 922 (compared to 675 last year) by
workers’ organizations. The Committee recalls the importance it attaches to this contribution by employers’ and workers’
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organizations to the work of the supervisory bodies. This contribution is essential for the Committee’s evaluation of the
application of ratified Conventions in national law and in practice.

74. The majority of the comments received (798) relate to the application of ratified Conventions (see Appendix
IIT). ¥ Some 506 of these comments relate to the application of fundamental Conventions, 81 relate to governance
Conventions and 211 concern the application of other Conventions. Moreover, 253 comments concern reports provided
under article 19 of the Constitution on fundamental Conventions. '*

75. The Committee notes that, of the comments received this year, 738 were transmitted directly to the Office
which, in accordance with the practice established by the Committee, referred them to the governments concerned for
comment. The Committee emphasizes that comments submitted by employers’ and workers’ organizations should be
received by the Office by 1 September at the latest to allow governments to have a reasonable time to respond, thereby
enabling the Committee to examine the issues in question at its session in November the same year. Comments received
later than 1 September will be examined by the Committee at its session the following year. In 313 cases, the governments
transmitted the comments made by employers’ and workers’ organizations with their reports, sometimes adding their own
comments.

76. The Committee also examined a number of other comments by employers’ and workers’ organizations,
consideration of which had been postponed from its previous session because the comments of the organizations or the
replies of the governments had arrived just before, during or just after the session. It again had to postpone until its next
session the examination of a number of comments when they were received too close to or even during the Committee’s
present session.

77. The Committee notes that in general the employers’ and workers’ organizations concerned endeavoured to
gather and present elements of law and fact on the application in practice of ratified Conventions. The Committee recalls
that it is essential for the organizations, when referring specifically to the Convention or Conventions deemed relevant, to
provide detailed information that has real additional value with regard to the information provided by governments and the
issues addressed in the Committee’s comments. Such information should help to update or renew the analysis of the
application of Conventions and emphasize real problems concerning their application in practice. The Committee invites
the organizations interested to request technical assistance from the Office to this end.

Treatment of comments received from employers’
and workers’ organizations in a non-reporting year

78. The Committee recalls that at its 77th Session (November—December 2006), it gave guidance to the Office as to
the procedure to be followed in determining the treatment of comments received from employers’ and workers’
organizations concerning the application of a ratified Convention in a non-reporting year. At its 80th Session
(November—December 2009), the Committee examined this procedure in light of the decision by the Governing Body to
extend the cycle for the submission of reports from two to three years for the fundamental and governance Conventions. In
this respect, the Committee is fully aware of the need to apply in a fair and judicious manner the decisions taken by the
Governing Body to extend the reporting cycle and to ensure that employers’ and workers’ organizations comments may
effectively draw its attention to areas of concern, even when no report on the Convention in question is due from the
government that year.

79. The Committee confirms that, where the comments received from employers’ and workers’ organizations
simply repeat comments made in previous years, or refer to matters already raised by the Committee, they will be
examined in accordance with the normal cycle in the year when the government’s report is due, and a report will not be
requested from the government outside that cycle. This procedure may also be followed in the case of comments which
provide additional information on law and practice concerning matters already raised by the Committee, or on minor
legislative changes, although consideration may be given, depending on the specific circumstances, to requesting an
advanced report in such cases.

80. However, where the comment raises more serious allegations of important acts of non-compliance with a
particular Convention — as opposed to mere repetitions — the government will be requested to reply to these allegations
outside the normal reporting cycle and the Committee will consider the comments in the year in which they are received,
where the allegations go beyond mere declarations. Comments referring to important legislative changes, or to proposals
which have a fundamental impact on the application of a Convention will be considered in the same manner, as will
comments which refer to minor, new legislative proposals or draft laws not yet examined by the Committee, where their
early examination may assist the government at the drafting stage.

81. The Committee emphasizes that the procedure set out above aims at giving effect to decisions taken by the
Governing Body which have both extended the reporting cycle and provided for safeguards in that context to ensure that
effective supervision of the application of ratified Conventions is maintained. One of these safeguards consists in giving

'3 An indication of the observations made by employers’ and workers’ organizations on the application of Conventions received
during the current year is available on the NORMLEX database.

4 See Report IIT (Part 1B), ILC, 101th Session, Geneva, 2012.
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due recognition to the possibility afforded to employers’ and workers’ organizations to draw the attention of the
Committee to matters of particular concern arising from the application of ratified Conventions, even in a year when no
report is due; in such cases, comments received directly by the Office are communicated to the governments concerned in
a timely fashion so as to ensure respect for due process. The Committee will continue to give full and careful
consideration to all the elements made available to it in order to ensure the effective, up to date and regular monitoring of
the application of ratified Conventions in the context of the new extended reporting cycle for the fundamental and
governance Conventions.

82. Part II of this report contains most of the observations made by the Committee on cases in which the comments
raised matters relating to the application of ratified Conventions. Where appropriate, other comments are examined in
requests addressed directly to governments.

C. Submission of instruments adopted by the
Conference to the competent authorities
(article 19, paragraphs 5, 6 and 7, of the Constitution)

83. In accordance with its terms of reference, the Committee this year examined the following information supplied
by the governments of member States pursuant to article 19 of the Constitution of the Organization:

(a) additional information on measures taken to submit to the competent authorities the instruments adopted by the
Conference from 1967 (51st Session) to June 2010 (99th Session) (Conventions Nos 128 to 188, Recommendations
Nos 132 to 200 and Protocols);

(b) replies to the observations and direct requests made by the Committee at its 81st Session (November—December
2010).

84. Appendix IV of Part II of the report contains a summary indicating the competent authority to which the
instruments adopted by the Conference at its 99th Session were submitted and the date of submission. In addition,
Appendix IV summarizes the information supplied by governments with respect to earlier adopted instruments submitted
to the competent authority in 2011.

85. Other statistical information is to be found in Appendices V and VI of Part II of the report. Appendix V,
compiled from information sent by governments, shows where each member State stands in terms of its constitutional
obligation of submission. Appendix VI shows the overall submission status of instruments adopted since the 51st Session
(June 1967) of the Conference. The statistical data in Appendices V and VI are regularly updated by the competent
branches of the Office and can be accessed via the Internet.

99th Session of the Conference

86. At its 99th Session in June 2010, the Conference adopted the HIV and AIDs Recommendation, 2010 (No. 200).
The 12-month period for submission to the competent authorities of Recommendation No. 200 ended on 17 June 2010,
and the 18-month period on 17 December 2010. In all, 31 governments out of the 183 member States have already
submitted the Recommendation adopted at the 99th Session. At this session, the Committee examined new information on
the steps taken regarding Recommendation No. 200 by the following governments: Argentina, Armenia, Australia,
Barbados, Belgium, Cape Verde, Costa Rica, Czech Republic, Denmark, Dominican Republic, Egypt, Estonia,
Greece, Indonesia, Islamic Republic of Iran, Israel, Italy, Japan, Jordan, Republic of Korea, Lao People’s
Democratic Republic, Mauritius, Mexico, Mongolia, Montenegro, Morocco, Netherlands, New Zealand,
Philippines, Poland, Qatar, Romania, Serbia, Slovakia, Slovenia, Spain, Swaziland, Tajikistan, Turkey, Bolivarian
Republic of Venezuela and Viet Nam.

Cases of progress

87. The Committee notes with interest the information sent in the course of the period concerned by the
governments of the following countries: Cape Verde, Central African Republic, Kenya, Mongolia and Qatar. It
welcomes the efforts made by these governments to recognize the significant delay in submission and to take important
steps toward fulfilling their obligation to submit to their parliamentary bodies the instruments adopted by the Conference
over a number of years.

Special problems

88. To facilitate the work of the Committee on the Application of Standards, this report only mentions those
governments that have not submitted to the competent authorities the instruments adopted by the Conference for at least
seven sessions. This time frame begins on the 90th (2002) Session and concludes on the 99th (2010) Session because the
Conference did not adopt any Conventions or Recommendations during the 93rd (2005), 97th (2008) or 98th (2009)
Session. Thus, this time frame was deemed long enough to warrant inviting the governments concerned to a special sitting
of the Conference Committee so that they could account for the delays in submission.

89. The Committee notes that at the closure of its 82nd Session, on 9 December 2011, the following 39 countries
were in this situation: Bahrain, Bangladesh, Belize, Cambodia, Colombia, Comoros, Congo, Céte d’Ivoire,

34



GENERAL REPORT

Democratic Republic of the Congo, Djibouti, Dominica, Equatorial Guinea, Ethiopia, Fiji, Georgia, Guinea, Haiti,
Iraq, Ireland, Kyrgyzstan, Libya, Mozambique, Papua New Guinea, Rwanda, Saint Kitts and Nevis, Saint Lucia,
Sao Tome and Principe, Seychelles, Sierra Leone, Solomon Islands, Somalia, Sudan, Suriname, Tajikistan, The
former Yugoslav Republic of Macedonia, Togo, Turkmenistan, Uganda and Uzbekistan.

90. The Committee is constantly aware of the exceptional circumstances that have affected some of these countries
for years, as a result of which they have been deprived of the institutions needed to fulfil the obligation to submit
instruments. At the 100th Session of the Conference (June 2011), the Government representatives of seven delegations
supplied information explaining why their countries had been unable to meet the constitutional obligation to submit
Conventions, Recommendations and Protocols to national parliaments. As the Committee of Experts had done previously,
the Conference Committee expressed great concern at the failure to respect this obligation. It pointed out that compliance
with this constitutional obligation, which means submitting the instruments adopted by the Conference to national
parliaments, is of the utmost importance in ensuring the effectiveness of the Organization’s standards-related activities.

91. The abovementioned countries have been identified in observations published in this report, and the
Conventions, Recommendations and Protocols that have not been submitted are indicated in the statistical appendices. The
Committee considers it worthwhile to alert the governments concerned so as to enable them immediately and as a matter
of urgency to take appropriate steps to bring themselves up to date. This notice also allows the governments to benefit
from the measures the Office is prepared to take, upon their request, to assist them in the steps required for the rapid
submission to parliament of the pending instruments.

Comments of the Committee and
replies from governments

92. As in its previous reports, the Committee makes individual observations in section II of Part II of this report on
the points that should be brought to the special attention of governments. Observations are made in cases where there has
been no information for five or more sessions of the Conference. Furthermore, requests for additional information on other
points have been addressed directly to a number of countries (see the list of direct requests at the end of section II).

93. The Committee hopes that the 71 observations and the 81 direct requests that it is addressing this year to
governments will enable them better to discharge their constitutional obligation of submission, thereby contributing to the
promotion of the standards adopted by the Conference.

94. As the Committee has already pointed out, it is important that governments send the information and
documents required by the questionnaire at the end of the Memorandum adopted by the Governing Body in March 2005.
The Committee must receive for examination a summary or a copy of the documents submitting the instruments to the
parliamentary bodies and be informed of the proposals made as to the action to be taken on them. The obligation of
submission is discharged only once the instruments adopted by the Conference have been submitted to parliament and the
competent authorities have taken a decision on them. The Office has to be informed of this decision, as well as of the
submission of instruments to parliament.

95. The Committee hopes to be able to note progress in this matter in its next report. It again reminds governments
that they may seek technical assistance from the ILO, particularly through the standards specialists in the field.

D. Instruments chosen for reports under
article 19 of the Constitution

96. The Committee recalls that at its 303rd Session (November 2008), the Governing Body decided to align the
subjects of General Surveys with those of the annual recurrent discussions in the Conference under the follow-up to the
Social Justice Declaration. This year, in accordance with the decision taken by the Governing Body at its 307 Session
(March 2010), ° governments were requested to supply reports under article 19 of the Constitution as a basis for the
General Survey on the following instruments: the Forced Labour Convention, 1930 (No. 29), the Freedom of Association
and Protection of the Right to Organise Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98), the Equal Remuneration Convention, 1951 (No. 100), the Abolition of Forced Labour
Convention, 1957 (No. 105), the Discrimination (Employment and Occupation) Convention, 1958 (No. 111), the
Minimum Age Convention, 1973 (No. 138), and the Worst Forms of Child Labour Convention, 1999 (No. 182).

97. A total of 282 reports were requested from member States, under article 19 of the Constitution, on the
fundamental Conventions. This figure includes 147 reports requested from the member States which have not yet ratified
all the fundamental Conventions and 135 reports (mandatory section — questions 32 to 37 of the report form) to member
States which have ratified all the fundamental Conventions. 160 reports were received and this represents 56.23 per cent
of the reports requested.

98. The Committee notes with regret that, for the past five years, none of the reports on unratified Conventions and
Recommendations requested under article 19 of the Constitution have been received from the following ten countries:

'S GB.304/LILS/5 and GB.304/9/2, para. 73.
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Afghanistan, Cape Verde, Guinea-Bissau, Kenya, Samoa, Sierra Leone, Somalia, Turkmenistan, Uzbekistan and
Vanuatu.

99. The Committee once again urges governments to provide the reports requested so that its General Surveys can
be as comprehensive as possible. It hopes that the Office will supply all the necessary technical assistance to this end.

100. Part III of this report (issued separately as Part 1B) contains the General Survey concerning fundamental
Conventions. '° In accordance with the practice followed in previous years, the survey has been prepared on the basis of a
preliminary examination by a working party comprising eight members of the Committee.

16 gee Report IIT (Part 1B), International Labour Conference, 101st Session, Geneva, 20112.
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Ill. Collaboration with other international
organizations and functions relating
to other international instruments

A. Cooperation with the United Nations
in the field of standards

101. In the context of collaboration with other international organizations on questions concerning supervision of
the application of international instruments relating to subjects of common interest, the United Nations, certain specialized
agencies and other intergovernmental organizations with which the ILO has entered into special arrangements for this
purpose, are asked whether they have information on how Conventions are being applied. The list of the Conventions
concerned and the international organizations that were consulted is as follows:

—  the Indigenous and Tribal Populations Convention, 1957 (No. 107): United Nations (UN), Food and Agriculture
Organization of the United Nations (FAO), Office of the United Nations High Commissioner for Human Rights
(OHCHR), United Nations Educational, Scientific and Cultural Organization (UNESCO) and World Health
Organization (WHO), Inter-American Indian Institute of the Organization of American States;

—  the Radiation Protection Convention, 1960 (No. 115): International Atomic Energy Agency;

—  the Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117): UNFAO, OHCHR and UNESCO;

—  the Rural Workers” Organisations Convention, 1975 (No. 141): UN, OHCHR and UNFAO;

—  the Prevention of Accidents (Seafarers) Convention, 1970 (No. 134) and Merchant Shipping (Minimum Standards)
Convention, 1976 (No. 147): International Maritime Organization;

- the Human Resources Development Convention, 1975 (No. 142): UNESCO;
—  the Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143): UN, OHCHR, UNESCO and WHO;
—  the Nursing Personnel Convention, 1977 (No. 149): WHO;

—  the Indigenous and Tribal Peoples Convention, 1989 (No.169): UNFAO, OHCHR, UNESCO, WHO and
Inter-American Indian Institute of the Organization of American States.

102. The Committee also notes that the ILO has continued to develop its relations with the International Maritime
Organization (IMO). The two organizations have complementary mandates in respect of merchant shipping: the ILO is
responsible for social issues and those to do with labour, while the IMO addresses other aspects. The IMO has officially
recognized the MLC, 2006 as the fourth pillar of international maritime law, alongside the three IMO Conventions for
Safety of Life at Sea, Standards of Training, Certification and Watch keeping for Seafarers; and Prevention of Pollution
from Ships. The IMO also encourages ratification of the MLC, 2006 by its States members. The ILO is also working
together with the International Civil Aviation Organization (ICAO) in respect of the drafting and implementation of the
Seafarers’ Identity Documents Convention (Revised), 2003 (No. 185), which provides that seafarers’ identity documents
must be in line with certain specifications established by the ICAO. Finally, the ILO is also contributing to the Universal
Periodic Review (UPR) of the Human Rights Council.
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B. United Nations treaties concerning human rights

103. The Committee recalls that international labour standards and the provisions of the United Nations human
rights treaties related to them are complementary and mutually reinforcing. Close cooperation between the ILO and the
United Nations in relation to its human rights treaties is therefore an important strategy to enhance the influence of ILO
standards and to ensure consistency and coherence within the United Nations system with regard to human rights at work.

104. The Committee welcomes the fact that the Office has continued to regularly submit reports to the different
treaty bodies containing standards-related information regarding the countries examined by them. These ILO reports
include information on the ratification of ILO Conventions relevant to the provisions of the respective United Nations
human rights treaties, summaries of the findings and recommendations of the ILO supervisory bodies and information on
ILO technical assistance, as appropriate. In addition, Office representatives participate in the sessions of the treaty bodies
and provide oral advice and information on specific countries or particular subjects. The Office also contributes to the
general observations by these supervisory bodies concerning issues that come within the ILO’s remit.

C. European Code of Social Security and its Protocol

105. In accordance with the supervisory procedure established under Article 74(4) of the European Code of Social
Security, and the arrangements made between the ILO and the Council of Europe, the Committee of Experts examined
20 reports on the application of the Code and, as appropriate, its Protocol. The Committee’s conclusions on these reports
will be sent to the Council of Europe for examination by its Committee of Experts on Social Security. Once approved, the
Committee’s comments should lead to the adoption of resolutions by the Committee of Ministers of the Council of Europe
on the application of the Code and the Protocol by the countries concerned.

106. With its dual responsibility for the application of the Code and for international labour Conventions relating to
social security, the Committee is seeking to develop a coherent analysis of the application of European and international
instruments and to coordinate the obligations of the States parties to these instruments. The Committee also draws
attention to the national situations in which recourse to technical assistance from the Council of Europe and the Office
may prove to be an effective means of improving the application of the Code.

k k ck

107. Lastly, the Committee would like to express its appreciation for the invaluable assistance again rendered to it
by the officials of the Office, whose competence and devotion to duty make it possible for the Committee to accomplish
its increasingly voluminous and complex task in a limited period of time.

Geneva, 9 December 2011 (Signed) Yozo Yokota
Chairperson

Denys Barrow
Reporter
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Appendix to the General Report

Composition of the Committee of Experts
on the Application of Conventions and Recommendations
Mr Mario ACKERMAN (Argentina)

Professor of Labour Law, Director of the Labour Law and Social Security Department and Director of
Specialist Postgraduate Labour Law Studies at the Faculty of Law of the University of Buenos Aires;
Director of the Revista de Derecho Laboral; former adviser to the Parliament of the Republic of Argentina;
former National Director of the Labour Inspectorate of the Ministry of Labour and Social Security of the
Republic of Argentina.

Mr Denys BARROW, SC (Belize)

General Report

Retired Justice of Appeal of the Court of Appeal of Belize; former Justice of Appeal of the Eastern
Caribbean Supreme Court; former High Court Judge for Belize, Saint Lucia, Grenada and the British Virgin
Islands; former Chairperson of the Social Security Appeals Tribunal in Belize; former member of the
Committee of Experts for the Prevention of Torture in the Americas.

Mr Lelio BENTES CORREA (Brazil)

Judge at the Labour Superior Court (Tribunal Superior do Trabalho) of Brazil, former Labour Public
Prosecutor of Brazil, LL M of the University of Essex, United Kingdom; Professor (Labour Team and
Human Rights Centre) at the Instituto de Ensino Superior de Brasilia. Professor at the National School for
Labour Judges and at the Superior School for Prosecutors.

Mr James J. BRUDNEY (United States)

Professor of Law, Fordham University School of Law, New York, NY; Co-Chair of the Public Review
Board of the United Automobile Workers Union of America (UAW); former Visiting Fellow, Oxford
University, United Kingdom; former Visiting Faculty, Harvard Law School; former Chief Counsel and Staff
Director of the United States Senate Subcommittee on Labour; former attorney in private practice; and
former law clerk to the United States Supreme Court.

Mr Halton CHEADLE (South Africa)

Professor of Public Law at the University of Cape Town; former special Adviser to Minister of Justice;
former Chief Legal Counsel of the Congress of South African Trade Unions; former Special Adviser to the
Labour Minister; former Convener of the Task Team to draft the South African Labour Relations Act.

Ms Laura COX, QC (United Kingdom)

Justice of the High Court, Queen’s Bench Division and Judge of the Employment Appeal Tribunal; LL B,
LL M of the University of London; previously a barrister specializing in employment law, discrimination
and human rights; Head of Cloisters Chambers, Temple (1995-2002); Chairperson of the Bar Council Sex
Discrimination Committee (1995-99) and Equal Opportunities Committee (1999-2002); Bencher of the
Inner Temple; member of Justice, an independent human rights organization (former Council member) and
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one of the founding lawyers of Liberty (the National Council for Civil Liberties); previously a
Vice-President of the Institute of Employment Rights and member of the Panel of Experts advising the
Cambridge University Independent Review of Discrimination Legislation; Chairperson of the Board of
INTERIGHTS, the International Centre for the Legal Protection of Human Rights (2001-04) and
Chairperson of the Equality and Diversity Advisory Committee of the Judicial Studies Board (2003-11);
appointed Honorary Fellow of Queen Mary College, London University (2005); member of Council of the
University of London (2003-06); Honorary President of the Association of Women Barristers and
Vice-President of the United Kingdom Association of Women Judges.

Ms Graciela DIXON CATON (Panama)

Former President of the Supreme Court of Justice of Panama; former President of the Penal Court of
Cassation and of the Chamber of General Business Matters of the Supreme Court of Panama; former
President of the International Association of Women Judges; former President of the Latin American
Federation of Judges; former National Consultant for the United Nations Children’s Fund (UNICEF);
presently Arbitrator at the Court of Arbitration of the Official Chamber of Commerce of Madrid; Adviser to
the Rector of the University of Panama; and Attorney in private practice.

Mr Rachid FILALI MEKNASSI (Morocco)

Doctor of Law; Professor at the University Mohammed V of Rabat (Morocco); consultant with national and
international public bodies, including the World Bank, United Nations Development Programme (UNDP),
FAO, UNICEF and USAID; national coordinator of the ILO project “Sustainable Development through the
Global Compact” (2005-08); former research project manager at the Foreign Department of the Central
Bank (1975-78); former head of the legal department of the Office of the High Commissioner for Former
Resistance Fighters (1973-75).

Mr Abdul G. KOROMA (Sierra Leone)

Judge at the International Court of Justice since 1994; former President of the Henri Dunant Centre for
Humanitarian Dialogue in Geneva; former member of the International Law Commission; former
Ambassador and Ambassador Plenipotentiary to many countries as well as to the United Nations.

Mr Pierre LYON-CAEN (France)

Honorary Advocate-General, Court of Cassation (Social Division); member of the Advisory Council of the
Biomedical Agency; National Advisory Committee on Human Rights; President, Journalists Arbitration
Commission; former Deputy Director, Office of the Minister of Justice; Public Prosecutor at the Nanterre
Tribunal de Grande Instance (Hauts de Seine); former President of the Pontoise Tribunal de Grande Instance
(Val d’Oise); graduate of the Ecole Nationale de la Magistrature.

Ms Elena MACHULSKAYA (Russian Federation)

Professor of Law, Department of Labour Law, Faculty of Law, Moscow State Lomonosov University;
Professor of Law, Department of Civil Proceedings and Social Law, Russian State University of Oil and
Gas; Secretary, Russian Association for Labour and Social Security Law; member of Non-State Expert
Committee on Human Rights; member of the European Committee of Social Rights.

Mr Vitit MUNTARBHORN (Thailand)

Professor of Law, Chulalongkorn University, Bangkok; former United Nations Special Rapporteur on the
situation of human rights in the Democratic People’s Republic of Korea; former United Nations Special
Rapporteur on the sale of children, child prostitution and child pornography; former Chairperson of the
National Subcommittee on Child Rights (Thailand); Commissioner of the International Commission of
Jurists; member of the Advisory Council of Jurists, Asia Pacific Forum of National Human Rights
Institutions; Co-Chairperson, Civil Society Working Group for an ASEAN Human Rights Body; member,
Advisory Group of Experts on International Protection (UNHCR); Chairperson of the UN Commission of
Inquiry on the Ivory Coast 2011.

Ms Rosemary OWENS (Australia)

Professor of Law, Adelaide Law School, University of Adelaide; former Dean of Law (2007-11); former
Editor and currently member of the editorial board of the Australian Journal of Labour Law; International
Reader for the Australian Research Council; Chairperson of the South Australian Governments’ Ministerial
Advisory Committee on Work/Life Balance; former Chairperson and current member of the Board of
Management of the Working Women’s Center (SA).
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Ms Ruma PAL (India)

Former judge of the Supreme Court of India; former judge in the Calcutta High Court; founding member of
the Asia—Pacific Advisory Forum on Judicial Education on equality law; Executive Council member of the
Commonwealth Human Rights Initiative and member of various other national and regional bodies; former
Professor, Ford Foundation Chair on Human Rights (NUJS).

Mr Paul-Gérard POUGOUE (Cameroon)

Professor and Vice-Rector of the University of Yaoundé 1I; member of the International Society for Labour
and Social Security Law, the International Foundation for the Teaching of Business Law, the Association
Henri Capitant and the Society of Comparative Law; former member of the Scientific Council of the
AUPELF-UREF (Agence universitaire francophone) from 1993 to 2001; guest or associate professor at
several foreign universities; founder and Director of the Revue Juridis périodique; President of the
Association for the Promotion of Human Rights in Central Africa (APDHAC); member of the Council of
the International Order of Academic Palms of the African and Malagasy Council of Higher Education
(CAMES).

Mr Raymond RANJEVA (Madagascar)

Member of the International Court of Justice (1991-2009); Vice-President (2003—06), President (2005) of
the Chamber formed by the International Court of Justice to deal with the case concerning the Frontier
Dispute Benin/Niger; senior judge of the Court (2006); Bachelor’s degree in law (1965), University of
Madagascar, Antananarivo; Doctorate of Law, University of Paris II; Agrégé of the Faculties of Law and
Economics, Public Law and Political Science section, Paris (1972); Doctor honoris causa of the Universities
of Limoges, Strasbourg and Bordeaux—Montesquicu. Professor at the University of Madagascar (1981-91)
and other institutions; a number of administrative posts held, including First Rector of the University of
Antananarivo (1988-90); member of the Malagasy delegations to several international conferences; Head of
the Malagasy delegation to the United Nations Conference on Succession of States in respect of Treaties,
Vienna (1976-77); first Vice-President for Africa of the International Conference of French-speaking
Faculties of Law and Political Science (1987-91); member of the Court of Arbitration for Sport; member of
the Institute of International Law; member of numerous national and international professional and
academic societies; Curatorium of the Hague Academy of International Law; member of Pontifical Council
for Justice and Peace.

Mr Yozo YOKOTA (Japan)

President, Japan Association for United Nations Studies; President, Centre for Human Rights Affairs
(Japan); Commissioner, International Commission of Jurists; Board Member, Japan Association of
International Human Rights Law and Japan Association of World Law; former Professor, Chuo University,
University of Tokyo and International Christian University; former member, UN Sub-commission on the
Promotion and Protection of Human Rights.
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Part ll. Observations concerning particular
countries *

* In accordance with the decision taken at its 81st Session (November—December 2010), the Committee recalls that it follows a
specific approach in identifying in its comments cases of progress. This approach is described in paragraphs 58 to 64, Part I (General
Report) of the present report. In particular, the Committee recalls that the identification of a case of progress does not mean that it
considers the country in question to be in general conformity with the Convention. Further, an indication of progress is limited to a
specific issue related to the application of the Convention and the nature of the measure adopted by the government concerned.
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I. Observations concerning reports
on ratified Conventions
(articles 22, 23, paragraph 2, and 35,
paragraphs 6 and 8, of the Constitution)

General observation

The Committee recalls that the obligation to communicate copies of the reports on ratified Conventions to the
representative organizations of employers and workers, set out in article 23, paragraph 2, of the Constitution, is intended
to enable these organizations to make their own comments on the application of ratified Conventions. The Committee
emphasizes that communications received from employers’ and workers’ organizations attest to their participation in the
reporting process and information from these sources has often resulted in a better knowledge and understanding of the
difficulties experienced by countries. The Committee notes that none of the reports provided by the following countries
indicates the employers’ and workers’ organizations to which copies of the reports have been communicated:
Afghanistan (2010 and 2011), Comoros (2011), Cote d’Ivoire (2011), Gambia (2011), Qatar (2011), South Africa
(2011) and United Kingdom (Gibraltar) (2011). In the case of the following countries, the Committee notes that a
majority of the reports received do not indicate the representative organizations of employers and workers to which copies
of the reports were communicated: Algeria (2011), Cambodia (2011), Iraq (2010 and 2011), Kazakhstan (2011),
Pakistan (2010 and 2011) and United Kingdom (St Helena) (2011). The Committee requests these governments to fulfil
this constitutional obligation without further delay.

General observations

Bahamas

The Committee notes that the majority of the reports due on the application of ratified Conventions have not been
received and that 12 reports are now due: a first report on the application of Convention No. 185 (since 2010) and 11 other
reports (Conventions Nos 11, 87, 88, 95, 98, 100, 105, 111, 138, 144 and 182), most of which should include information
in reply to comments made by the Committee. The Committee further notes that an official of the Ministry of Labour and
Social Development received training in 2009. In its letter of 5 September 2011, further to the conclusions adopted by the
Committee on the Application of Standards at the 100th Session of the International Labour Conference (June 2011), the
Office informed the Government that it was ready to provide any necessary assistance. The Committee hopes that the
Government will soon submit these reports, in accordance with its constitutional obligation.

Chad

The Committee notes that, for the second year in succession, the reports due on the application of ratified
Conventions have not been received and that 16 reports are now due (Conventions Nos 6, 11, 13, 26, 29, 81, 87, 95, 98,
100, 105, 111, 138, 144, 173 and 182), most of which should include information in reply to comments made by the
Committee. In its letter of 5 September 2011, further to the conclusions adopted by the Committee on the Application of
Standards at the 100th Session of the International Labour Conference (June 2011), the Office informed the Government
that it was ready to provide further assistance as needed. The Committee requests the Government to take without delay
the necessary measures to submit all the reports and information due on the application of ratified Conventions, in
accordance with its constitutional obligation.
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GENERAL OBSERVATIONS

Djibouti

The Committee notes that for the third year in succession, the reports due on the application of ratified Conventions
have not been received and that 43 reports are now due (Conventions Nos 1, 9, 11, 13, 16, 19, 22, 23, 26, 29, 38, 53, 55,
56, 63, 69,71, 73, 77, 78, 81, 87, 88, 94, 95, 96, 98, 99, 100, 101, 105, 106, 108, 111, 115, 120, 122, 124, 125, 126, 138,
144 and 182) and should, for the most part, include information in reply to comments made by the Committee. In its letter
of 5 September 2011, further to the conclusions adopted by the Committee on the Application of Standards at the
100th Session of the International Labour Conference (June 2011), the Office informed the Government that it was ready
to provide any assistance needed. The Committee requests the Government to take the necessary steps without delay to
submit all the reports and information due on the application of ratified Conventions, in accordance with its constitutional
obligation.

Equatorial Guinea

The Committee notes that for the fifth year in succession, apart from a report sent in 2008, the reports due on the
application of ratified Conventions have not been received and that 14 reports are now due: the first reports on the
application of Conventions Nos 68 and 92 (due since 1998) and 12 other reports (Conventions Nos 1, 14, 29, 30, 87, 98,
100, 103, 105, 111, 138 and 182), most of which should include information in reply to comments made by the
Committee. It notes that, apart from a report submitted in 2008, the Government has not provided reports since 2006. The
Committee is accordingly bound to express its deep concern that such a situation has persisted despite numerous
initiatives taken by the Office to afford technical assistance. It urges the Government to take the necessary measures
without delay, including through further recourse to technical assistance (as mentioned in the Office’s letter of
5 September 2011 further to the conclusions adopted by the Committee on the Application of Standards at the
100th Session of the International Labour Conference in June 2011), to submit the reports and information due on the
application of ratified Conventions, in accordance with its constitutional obligation.

Grenada

The Committee notes that for the second year in succession the reports due on the application of ratified
Conventions have not been received and that 17 reports are now due (Conventions Nos 11, 16, 26, 29, 81, 87, 94, 95, 98,
99, 100, 105, 108, 111, 138, 144 and 182) and should, for the most part, include information in reply to comments made
by the Committee. In its letter of 5 September 2011, further to the conclusions adopted by the Committee on the
Application of Standards at the 100th Session of the International Labour Conference (June 2011), the Office informed the
Government that it was ready to provide any assistance needed. The Committee requests the Government to take the
necessary steps without delay to submit all the reports and information due on the application of ratified Conventions, in
accordance with its constitutional obligation.

Guinea

The Committee notes with deep concern that for the fifth year in succession the reports due on the application of
ratified Conventions have not been received, and that 48 reports are now due (Conventions Nos 3, 11, 13, 14, 16, 26, 29,
45, 62, 81, 87, 89, 90, 94, 95, 98, 99, 100, 105, 111, 113, 114, 115, 117, 118, 119, 120, 121, 122, 132, 133, 134, 135, 136,
138, 139, 140, 142, 143, 144, 148, 149, 150, 151, 152, 156, 159 and 182) and should, for the most part, include
information in reply to comments made by the Committee. The Office again drew the Government’s attention to this
worrying situation in the letter it wrote on 5 September 2011 further to the conclusions adopted by the Committee on the
Application of Standards at the 100th Session of the International Labour Conference (June 2011). In that letter, the Office
also informed the Government that it was ready to provide any necessary assistance. The Committee again emphasizes
that the Government received a scholarship for training in international labour standards in May 2010. It asks the
Government without delay to take the necessary measures, including recourse to further technical assistance from the
Office, to submit the reports and information due on the application of ratified Conventions, in accordance with its
constitutional obligation. The Committee notes in this connection that, from 24 to 28 October 2011, Guinea received
training in the drafting of reports for submission under article 22 and that some reports were thus drafted. It accordingly
trusts that the Government will soon be in a position gradually to submit the 48 reports due on the application of ratified
Conventions, in accordance with its constitutional obligation.

Guinea-Bissau

The Committee notes that the first report on the application of Convention No. 182, due since 2010, has not been
received. While emphasizing the effort the Government made to send 26 reports this year out of the 29 requested, the
Committee hopes that the Government will soon submit the abovementioned first report. It notes in this connection that
the Government has asked the Office to provide technical assistance enabling the reports on the application of
Conventions Nos 138 and 182 to be prepared in a tripartite and participatory manner. The Committee also notes that a
three day workshop, devoted to the drafting of these two reports, took place in November this year. The Committee notes
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the Government’s intention to send the two reports before the end of 2011 and hopes that it will soon submit all the
reports due, in accordance with its constitutional obligation.

Guyana

The Committee notes with deep concern that for the fourth year in succession the reports due on the application of
ratified Conventions have not been received and that 36 reports are now due (Conventions Nos 2, 11, 12, 19, 29, 42, 45,
81, 87,94, 95,97,98, 100, 105, 108, 111, 115, 129, 131, 135, 136, 137, 138, 139, 140, 141, 142, 144, 149, 150, 151, 166,
172, 175 and 182), most of which should include information in reply to comments made by the Committee. The Office
again drew the Government’s attention to this worrying situation in the letter it wrote on 5 September 2011 further to the
conclusions adopted by the Committee on the Application of Standards at the 100th Session of the International Labour
Conference (June 2011). In the same letter, the Committee informed the Government that it was ready to provide all
necessary assistance. The Committee points out that the officials responsible for preparing the reports received training in
July 2010 and that, at the time, the Government stated its commitment to communicating the reports. The Committee
notes with regret that, despite the Government’s assurances and regular follow up by the Office, the communication of
reports has not resumed. The Committee urges the Government to take the necessary measures without delay to submit the
reports and information due on the application of ratified Conventions, in accordance with its constitutional obligation.

Ireland

The Committee notes that the reports due on the application of ratified Conventions have not been received and that
36 reports are now due (Conventions Nos 6, 11, 12, 14, 19, 26, 27, 29, 62, 81, 87, 88, 96, 98, 99, 100, 102, 105, 111, 118,
121, 122, 124, 132, 138, 139, 142, 144, 155, 159, 160, 176, 177, 179, 180 and 182), most of which should include
information in reply to comments made by the Committee. While noting that reports and information were submitted in
2010, the Committee again points out that there is now a significant backlog of overdue reports. In its letter of
5 September 2011, further to the conclusions adopted by the Committee on the Application of Standards at the
100th Session of the International Labour Conference (June 2011), the Office informed the Government that is was ready
to provide all necessary assistance. The Committee takes due note of the explanations given in the Government’s letter of
10 November 2011 to the effect that, in view of the limited resources available, it is difficult for the Ministry to meet its
reporting obligations. The Committee also notes that the Government will endeavour to submit the reports due, as early in
2012 as is possible, in accordance with its constitutional obligation.

Kazakhstan

The Committee notes that the first report on the application of Convention No. 167 (due since 2010) and another on
the application of Convention No. 185 have not been received. In its letter of 5 September 2011, further to the conclusions
adopted by the Committee on the Application of Standards at the 100th Session of the International Labour Conference
(June 2011), the Office informed the Government that it was ready to provide any necessary assistance. The Committee
hopes that the Government will soon submit these reports, in accordance with its constitutional obligation.

Kyrgyzstan

The Committee notes with deep concern that, for the second year in succession, the reports due on the application of
ratified Conventions have not been received. It notes that 42 reports are now due: the first reports on the application of
Convention No. 111 (due since 1994), Conventions Nos 17 and 184 (due since 2006), Conventions Nos 131 and 144 (due
since 2009), Conventions Nos 97 and 157 (due since 2010) as well as 35 other reports (Conventions Nos 11, 16, 23, 29,
69, 73,77, 78,79, 81, 87,92, 95, 98, 100, 105, 108, 113, 115, 119, 120, 122, 124, 126, 133, 134, 138, 147, 148, 149, 150,
154, 159, 160 and 182), most of which should include information in reply to comments made by the Committee. In its
letter of 5 September 2011, further to the conclusions adopted by the Committee on the Application of Standards at the
100th Session of the International Labour Conference (June 2011), the Office again informed the Government that it was
ready to provide any necessary assistance. The Committee expresses the firm hope that the Government will respond to
that offer in order to clear the large backlog of reports. It urges the Government to take the necessary measures to submit
all the reports and information due on the application of ratified Conventions, in accordance with its constitutional
obligation.

Libya

The Committee notes that Libya is now in a transitional phase following the changes that have taken place there. It is
accordingly aware of the exceptional circumstances that are affecting the country and depriving it of the institutions
necessary to the fulfilment of its reporting obligations under article 22 of the ILO Constitution. It has, therefore, decided to
postpone until its next session the examination of the extent to which Libya applies the Conventions it has ratified and the
reports on which are due for the period under consideration.
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The Committee refers to the high-level discussion that the Office organized on “Challenges and Change in the Arab
World” during the 310th Session of the Governing Body in March 2011, one aim of which was to highlight the role the
ILO has in the renewal process in the interests of ensuring that the resulting changes respond to the fundamental concerns
about decent work shared by governments, employers and workers, and by society as a whole. In that context the Office
advocated strategies that seek, among other goals, to enhance social justice, to promote rights and in particular freedom of
association and collective bargaining, and to reinforce democratic governance. Pointing out that the ILO affords support in
these areas, the Committee encourages the Government to request technical assistance from the Office with that in mind

Netherlands

Netherlands Antilles

The Committee has been informed that the Government sent the Director-General a declaration indicating that, from
10 October 2010, the Netherlands Antilles would cease to exist as part of the Kingdom of the Netherlands. The declaration
also indicated that from the same date, the Kingdom would consist of the Netherlands, Aruba, Curagao and Sint Maarten.
The other territories that likewise formed part of the Netherlands Antilles until 10 October 2010, namely Bonaire, Sint
Eustatius and Saba, would be treated as the Caribbean part of the Netherlands.

The Committee has also been informed that on 2 September 2010, the Office sent a communication to the
Government requesting further information on the applicability of Conventions ratified by the Netherlands to the
territories concerned. In a communication of 4 March 2011, the Government specified that Curacao and Sint Maarten
would have the same internal autonomy as Aruba and that the Conventions declared applicable to the Netherlands Antilles
would henceforth apply to these two non-metropolitan territories. Consequently, the Committee has this year examined
the reports submitted.

The Committee has been informed that the Office has asked the Government to provide further information on the
islands of Bonaire, Sint Eustatius and Saba.

Nigeria

The Committee notes that for the second year in succession the reports due on the application ratified Conventions
have not been received and that 26 reports are now due: the first report on the application of Convention No. 185 (due
since 2010), and 25 other reports (Conventions Nos 8, 11, 16, 19, 29, 32, 45, 81, 87, 88, 94, 97, 98, 100, 105, 111, 123,
133, 134, 138, 144, 155, 178, 179 and 182). Most of them should include information in reply to comments made by the
Committee. The Committee also notes that two officials of the Ministry of Labour received training in early 2011. In its
letter of 5 September 2011, further to the conclusions adopted by the Committee on the Application of Standards at the
100th Session of the International Labour Conference (June 2011), the Office again informed the Government that it was
ready to provide any assistance needed. It requests the Government to take the necessary steps without delay to submit all
the reports and information due on the application of ratified Conventions, in accordance with its constitutional obligation.

Sao Tome and Principe

The Committee notes that the reports due on the application of ratified Conventions have not been received and that
17 reports are now due: the first report on the application of Convention No. 184 (due since 2007) and 16 others
(Conventions Nos 17, 18, 19, 29, 81, 87, 88, 98, 100, 105, 106, 111, 138, 144, 159 and 182). Some of these reports should
include information in reply to comments made by the Committee. It also notes that two officials of the Ministry of
Labour received training in May 2010 at the ILO International Training Centre in Turin. In its letter of 5 September 2011,
further to the conclusions adopted by the Committee on the Application of Standards at the 100th Session of the
International Labour Conference (June 2011), the Office informed the Government that it was ready to provide any
necessary assistance. The Committee hopes that the Government will soon submit these reports, in accordance with its
constitutional obligation.

Seychelles

The Committee notes that the first reports on the application of Conventions Nos 147, 161 and 180 (due since 2007)
have not been received. While fully aware of the effort the Government made to send the first report on the application of
Convention No. 73 (due since 2007), the Committee hopes that the Government will soon submit the other first reports, in
accordance with its constitutional obligation.

Sierra Leone

The Committee notes with deep concern that, for the sixth year in succession, the reports due on the application of
ratified Conventions have not been received. It notes that 26 reports are now due (Conventions Nos 8, 16, 17, 19, 22, 26,
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29, 32, 45, 58, 59, 81, 87, 88, 94, 95, 98, 99, 100, 101, 105, 111, 119, 125, 126 and 144), most of which should include
information in reply to comments made by the Committee. In its letter of 5 September 2011, further to the conclusions
adopted by the Committee on the Application of Standards at the 100th Session of the International Labour Conference
(June 2011), the Office informed the Government that it was ready to provide any necessary assistance. The Committee
expresses the firm hope that the Government will take the necessary measures without delay to submit all the reports and
information due on the application of ratified Conventions, in accordance with its constitutional obligation.

Somalia

The Committee is aware of the exceptional circumstances that affected this country and notes that, for the sixth year
in succession, the reports due on the application of ratified Conventions have not been received and that 13 reports are
now due (Conventions Nos 16, 17, 19, 22, 23, 29, 45, 84, 85, 94, 95, 105 and 111). As the Office indicated in the letter of
5 September 2011 that it sent further to the conclusions adopted by the Committee on the Application of Standards at the
100th Session of the International Labour Conference (June 2011), the Committee hopes that as soon as the situation in
the country allows, the Office will be able to provide all necessary assistance to allow the Government to submit the
reports due on the application of ratified Conventions, in accordance with its constitutional obligation.

United Kingdom

St Helena

The Committee notes that the first report on the application of Convention No. 182 (due since 2010) has not been
received. While fully conscious of the effort the Government made to send 17 reports this year out of the 21 reports
requested, the Committee hopes that the Government will soon send the abovementioned first report, in accordance with
its constitutional obligation.

Vanuatu

The Committee notes that the majority of the reports due on the application of ratified Conventions have not been
received and that 5 reports have been due since 2008 (Conventions Nos 87, 98, 100, 111 and 182), and one since 2010
(Convention No. 185). The Committee notes the effort the Government made to send the first reports on the application of
Conventions Nos 29 and 105. It also notes that an official of the Ministry of Internal Affairs received training in May
2010 at the ILO International Training Centre in Turin. The Committee hopes that the Government will soon submit these
reports, in accordance with its constitutional obligation.

Yemen

The Committee notes that, for the second year in succession, the reports due on the application of ratified
Conventions have not been received. It notes that 17 reports are now due: the first report on the application of Convention
No. 185 (due since 2010) and 16 other reports (Conventions Nos 16, 19, 29, 58, 81, 87, 98, 100, 105, 111, 122, 138, 144,
156, 158 and 182) and should, for the most part, include information in reply to comments made by the Committee. It
notes the statement made by the Government representative to the Committee on the Application of Standards at the
100th Session of the International Labour Conference (June 2011), who pointed out that in view of the situation prevailing
in the country and the absence of any specialized technical personnel, it was impossible to meet the reporting obligations.
The Committee hopes that as soon as the situation in the country allows, the Office will be able to provide all necessary
assistance to allow the Government to submit expeditiously the reports due on the application of ratified Conventions, in
accordance with its constitutional obligation.

Direct requests

In addition, requests regarding certain points are being addressed directly to the following States: Barbados,
Bulgaria, Burkina Faso, Burundi, Comoros, Croatia, Denmark: Greenland, Eritrea, France: French Polynesia, Ghana,
Greece, Haiti, Iceland, Kiribati, Lebanon, Liberia, Luxembourg, Mongolia, Nepal, Pakistan, Rwanda, San Marino,
Slovakia, Slovenia, United Republic of Tanzania: Tanganyika, Thailand, Timor-Leste, Uganda.
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGANING AND INDUSTRIAL RELATIONS

Freedom of association, collective bargaining and industrial
relations

Afghanistan
Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1979)

The Committee notes that in its report, the Government indicates that the Labour Code of the Islamic Republic of
Afghanistan has been enacted. The Committee further notes the Government’s indication that the new Code applies to the
rural workers. The Committee observes, however, that section 1 of the Labour Code “regulates the obligations, rights,
privileges and social needs of workers”, and that section 3(2) of the Code defines workers as “government employees,
workers and contractors”. The Committee recalls that under Article 2(1) of the Convention the term “rural workers” means
any person engaged in agriculture, handicrafts or a related occupation in a rural area, whether as a wage earner or as a
self-employed person such as a tenant, sharecropper or small owner-occupier. The Committee therefore requests the
Government to clarify whether self-employed workers in the agriculture sector enjoy the rights under the Convention.

The Committee previously requested the Government to provide statistical information concerning the number of
rural workers’ organizations in the country and to indicate the number of workers who are members of such organizations.
The Committee notes the Government’s indication that, currently there are about 45,000 rural organizations working for
the development and socio-economic uplift of local areas/their own communities, as well as dispute resolution through
elected representatives. The Government indicates, however, that workers in rural areas as well as those in agriculture
have not formed unions although they are allowed by law to do so. The Government adds that it is largely attributed to the
peculiar situation confronting Afghanistan and, in particular, the security situation. In the light of this information, the
Committee requests the Government to provide information on any policy it had adopted or carried out and steps it had
taken pursuant to Articles 5 and 6 of the Convention to eliminate obstacles to the establishment of an organization of
rural workers, their growth and the pursuit of their lawful activities, as well as to promote the widest possible
understanding of the need to further the development of rural workers’ organisations and of the contribution they can
make to improving employment opportunities and general conditions of work and life in rural areas, as well as to
increasing the national income and achieving a better distribution thereof.

Albania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee notes the Government’s reply to the 2009 observations made by the Confederation of Trade Unions
of Albania (CTUA). Furthermore, the Committee notes the observations made by the International Trade Union
Confederation (ITUC) in its communication dated 4 August 2011 on matters already examined by the Committee.

Article 2 of the Convention. Right to organize of foreign citizens. The Committee had previously requested the
Government to take the required measures, where necessary through an amendment to the legislation, to ensure that all
workers, including foreign workers without a residence permit, can exercise trade union rights, and particularly the right to
join organizations which defend their interests as workers. The Committee notes the Government’s indication that the
Committee’s recommendation will be taken into consideration when the Act on Foreigners will be reviewed. The
Committee hopes that the Government’s next report will contain information on the amendment of section 5(4) of the
Act on Foreigners, in order to ensure that foreign workers enjoy the right to organize as required by Article 2 of the
Convention.

Article 3. Right of organizations to freely organize their activities and to formulate their programmes. The
Committee has been commenting for many years on the need to ensure that public servants who do not exercise authority
in the name of the State are able to exercise the right to strike. The Committee notes that the Government refers in its
report to a conceptual draft paper on the new Law “On civil service” in Albania stipulating that civil servants will be
entitled to the right to strike but with a number of restrictions, which have to be clearly defined in the law. The Committee
firmly expects that the Government will take the necessary measures to amend the Act on the conditions of service of
civil employees without further delay, so as to allow public servants who do not exercise authority in the name of the
State to exercise the right to strike in conformity with Article 3 of the Convention. It requests the Government to submit
copies of the revised legislation as soon as adopted.

In its previous observations, the Committee requested the Government to indicate the measures taken to amend
section 197/7(4) of the Labour Code, under the terms of which a sympathy strike is lawful if it is organized in support of a
lawful strike against an employer who is actively supported by the employer of the sympathy strikers. The Committee
recalled that workers should be able to stage sympathy strikes provided that the initial strike that they are supporting is
itself lawful. The Committee notes that the Government again indicates that solidarity strikes will be defined in
compliance with ILO recommendations when the Labour Code will be reviewed. The Committee firmly expects that the
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGANING AND INDUSTRIAL RELATIONS

necessary action will be taken in the near future to amend section 197/7(4) of the Labour Code so as to bring it into
conformity with the Convention.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

The Committee notes the Government’s reply to the 2009 comments made by the Confederation of Trade Unions of
Albania (CTUA). Furthermore, the Committee notes the comments made by the International Trade Union Confederation
(ITUC) in its communication dated 4 August 2011.

Article 1 of the Convention. Protection of workers against acts of anti-union discrimination. In its previous
comments, the Committee, noting the CTUA comments regarding cases of anti-union dismissals and related legislative
shortcomings, reminded the Government that the Convention prescribes adequate protection against acts of anti-union
discrimination and invited the Government to join forces with the social partners to examine the matter of remedies for
anti-union dismissals. The Committee notes that the Government refers in its report to several provisions of the Labour
Code setting forth measures concerning protection of trade union rights. The Committee observes that section 146(3) of
the Labour Code provides, in cases of anti-union discrimination, for compensation of up to the wage of one year, and
section 202(1) for a fine of up to 50 times the minimum wage; that the termination of a union official requires the prior
consent of the relevant workers’ organization (section 181(4)); but that the remedy of reinstatement is only made available
to public administration employees (section 146(3)). The Committee also notes that the ITUC reports that, according to
the CTUA, anti-union behaviour is widespread and includes dismissals, transfers, demotions and wage cuts and the law
does not allow the victims to obtain reinstatement in their jobs. While it is understood that systems providing for
preventive measures (such as prior authorization), sufficiently dissuasive sanctions or reinstatement, are deemed to be
compatible with the Convention, the Committee notes with regret that, although it had previously urged the Government
to take all necessary steps without delay to establish the arbitration tribunal and labour court provided for in the Labour
Code, the Government indicates that arbitration tribunals have not yet become operational in practice. The Committee
notes the Government’s statement that the Ministry of Justice has planned to undertake the legal initiative of drafting the
new law on arbitrage, which will be accompanied by the relevant procedures of the Civil Procedure Code, and that work
has started for drafting this initiative. The Committee also notes that the ITUC reports that, according to Albanian trade
unions, courts are overloaded and that it takes around three years to review cases of anti-union harassment. Recalling once
again that the existence of general legal provisions prohibiting acts of anti-union discrimination is not enough unless
they are accompanied by effective and rapid procedures to ensure their application in practice, and highlighting that
justice delayed is justice denied, the Committee urges the Government to take all necessary measures to establish the
arbitration tribunal and labour court provided for in the Labour Code without further delay so as to provide for
expeditious means to protect against and effectively redress acts of anti-union discrimination. The Committee requests
the Government to supply information with regard to the status of the legal initiative concerning a new law on
arbitrage as well as copies of the relevant text as soon as adopted.

Article 4.  Promotion of collective bargaining. Noting in its previous comments that under section 161 of the
Labour Code, collective agreements may only be concluded at enterprise or branch level, and that according to the
Government no collective agreements at national level had yet been concluded, the Committee had asked the Government
to submit to the National Labour Council the matter of promoting collective bargaining in the public and private sectors,
including the possibility of bargaining at national level, and to supply information on developments in collective
bargaining in practice. The Committee notes that in referring to collective bargaining at national level, the Government
reiterates that no collective agreements have, as yet, been negotiated or entered into, but that a social memorandum of
understanding was concluded in February 2011 between the Council of Ministers, the employers’ and workers’
organizations and the members of the National Labour Council (however, not all parties have yet signed, with the
exception of the CTUA). The Committee requests the Government to continue to make efforts, as required by Article 4,
to encourage and promote voluntary collective bargaining in the public and private sectors, including the possibility of
bargaining at national level, in particular by mobilizing tripartite forums such as the National Labour Council. The
Committee hopes that the Government’s next report will contain information on positive developments in this respect.

The Committee reminds the Government that it may seek technical assistance from the Office in dealing with all the
points raised.

Algeria

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the Government’s reply to the observations of the International Trade Union Confederation
(ITUC) which concerned the prosecution of members of teachers’ trade unions for taking strike action. The Committee
notes the ITUC’s new observations, dated 4 August 2011, which address points already raised by the Committee and
among other matters report instances of repression and harassment of strikers. It also notes the Government’s indication in
reply to these latter comments that in two cases police executed court orders of eviction. In this respect, the Committee
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recalls that police intervention to enforce the execution of a court decision affecting strikers should observe the elementary
guarantees applicable in any system that respects civil rights and fundamental freedoms. The Committee considers that, in
cases of strikes, the authorities should only resort to the use of force in exceptional circumstances and in situations of
gravity where there is a serious threat of public disorder, and that such use of force must be proportionate to the
circumstances. Governments should take measures to ensure that the competent authorities receive adequate instructions
so as to avoid the danger of excessive use of force in trying to control demonstrations that might undermine public order.

The Committee also takes note of the conclusions and recommendations of the Committee on Freedom of
Association in Case No. 2701 (its June 2010 meeting) urging the Government to register without delay the National Union
of Vocational Training Workers (SNTFP), whose application to register has been awaiting approval since 2002. The
Committee notes the Government’s indication that the application is being re-examined.

Article 2 of the Convention. Right to establish trade unions. The Committee noted previously that section 6 of
Act No. 90-14 of 2 June 1990 restricts the right to establish a trade union organization to persons who are Algerian by
birth or who have had Algerian nationality for at least ten years. Pointing out that the right to organize must be guaranteed
to workers and employers without distinction or discrimination whatsoever, with the exception of those categories
specified in Article 9 of the Convention, and that foreign workers too must have the right to establish organizations, the
Committee requested the Government to take the necessary steps to amend section 6 of Act No. 90-14 so as to grant all
workers, without distinction as to nationality, the right to establish a trade union organization. The Committee notes that in
its report, the Government states that foreign workers may join one of the existing trade unions, and are thus able to
exercise the right to organize as soon as they become members. The Government confirms that they are able to participate
in the trade union activities carried on by their organizations and may stand for election to executive office. Noting the
amendment requested by the Committee, the Government replies that it will be undertaken in the context of the Labour
Code reform. The Committee hopes that the legislative reform will be undertaken in the near future and requests the
Government to provide information on developments in this regard, particularly on any amendment of section 6 of Act
No. 90-14 providing for all workers, without distinction as to nationality, the right to form a trade union organization.

Articles 2 and 5. Right of workers to establish and join organizations of their own choosing without previous
authorization and to establish federations and confederations. 1In its previous comments, the Committee requested the
Government to take specific measures to amend the legislative provisions that prevent workers’ organizations, irrespective
of the sector to which they belong, from forming federations and confederations of their own choosing (sections 2 and 4 of
Act No. 90-14). The Committee notes that the Government repeats its previous response, namely that it is aware of the
need to word this provision more clearly so as to allow workers’ organizations, irrespective of the sector to which they
belong, to form federations and confederations. The Committee again urges the Government to report any developments
regarding the amendment of section 4 of Act No. 90-14 so as to remove all obstacles preventing workers, regardless of
the sector to which they belong, from establishing federations and confederations of their own choosing.

Article 3. Right of organizations to carry on their activities in full freedom and formulate their programmes. In
its previous comments the Committee drew attention to section 43 of Act No. 90-02 under which strikes are forbidden not
only essential services the interruption of which may endanger the life, personal safety or health of the population, but also
where the strike “is liable to give rise to a serious economic crisis”. The Committee requested the Government to take
steps to amend the Act or to adopt a regulatory text that would clarify this point along the lines indicated by the
Government, namely that the wording of section 43 should be similar to that used by the Committee, which refers to
“strikes which, by reason of their scope and duration, are liable to cause an acute national crisis”. The Committee notes
that in its report, the Government repeats that the wording of section 43 allows no interpretation other than that of the
Committee. In order to avoid all ambiguity, the Committee is bound once again to ask the Government to adopt a text
amending section 43 of Act No. 90-02 or a regulatory text stating expressly that strikes are forbidden in essential
services the interruption of which may endanger the life, personal safety or health of whole or part of the population,
or where the strike, by reason of its scope and duration, is liable to cause an acute national or local crisis.

Lastly, the Committee commented previously on section 48 of Act No. 90-02 which empowers the Minister or the
competent authority, where the strike persists and mediation has failed, or where imperative economic or social need so
require, to refer the dispute to the National Arbitration Commission after consulting the employers’ and workers’
representatives. The Committee requested the Government to take measures without delay to ensure that the National
Arbitration Commission may be called upon to end a collective labour dispute only at the request of both parties and/or in
the event of a strike in essential services in the strict sense of the term, or in the event of a strike the scope and duration of
which are liable to cause an acute national or local crisis, or in the event of a dispute in the public service involving public
servants exercising authority in the name of the State. The Committee notes that in its report the Government provides
further details of the arbitration procedure, indicating in particular that pursuant to section 11 of Executive Decree
No. 90-148 of 22 December 1990, the application to the National Arbitration Commission must include a submission
setting out the imperative economic and social needs requiring referral of the dispute, and it must also set out the
arguments as to the advisability of referral put forward by the employer and the representatives of the workers concerned
by the dispute. It further notes that in its last report, the Government states that the amendment to section 48 of Act
No. 90-02 requested by the Committee will be dealt with in the context of the draft Labour Code. The Committee requests
the Government to provide information on developments in this regard, in particular on any amendments, introduced

53

- O
c c
Qo w®
=
=]
3 £
o £
N ‘©
&2
‘S 2
E 2
O =
gu
i
w o

industrial relations




FREEDOM OF ASSOCIATION, COLLECTIVE BARGANING AND INDUSTRIAL RELATIONS

in the context of the planned legislative reform, to section 48 of Act No. 90-08 to ensure that recourse may be had to
the National Arbitration Commission only in the instances set out above.

Angola

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee takes note of the Government’s reply to the comments made by the International Trade Union
Confederation (ITUC), the National Union of Angolan Workers — Trade Union Confederation (UNTA—CS) and the
General Federation of Independent and Free Trade Unions of Angola (CGSILA). The Committee also notes the comments
of the ITUC dated 4 August 2011 on matters already dealt with by the Committee, in particular those concerning
restrictions on collective bargaining.

New Constitution. The Committee notes the adoption on 21 January 2010 of the new Constitution of the Republic,
which recognizes: (1) freedom of assembly, demonstration and association of all citizens (sections 47 and 48); (2) freedom
of occupational association of all workers in independent or liberal professions and all self-employed workers as a whole
(section 49); and (3) workers’ right to organize and strike (sections 50 and 51).

Legislative reforms. In its previous comments, the Committee noted new Bills to revise the Collective Bargaining
Act No. 21-A/92, the Trade Union Act No.21-C/92 and the Strike Act No. 23/91, which contained some of the
amendments it had suggested and underlined as necessary. The Committee had requested the Government:

—  to indicate whether the legislation guarantees the right to collective bargaining of public employees who are not
engaged in the administration of the State and, if so, to indicate the relevant provisions. The Committee had also
requested the Government to specify which public services were not organized in the form of an establishment
whose employees were excluded from the scope of Act No. 20-A/92 by virtue of section 2 of this instrument. The
Committee notes that, in its recent comment, the ITUC points out that collective bargaining is restricted in the public
sector.

— to send information on the collective wage bargaining of public employees who were not engaged in the
administration of the State. The Committee takes note of the information provided by the Government stating that:
(1) wages increases are negotiated within the Council for Social Dialogue which is a tripartite body; (2) there are
difficulties in the area of collective bargaining in the country, and the Government has requested ILO technical
assistance to cope with this problem. The Committee recalls that according to Article 4 of the Convention, all public
servants other than those engaged in the administration of the State should enjoy the right to collective bargaining.
The Committee hopes that the technical assistance requested will be provided in the near future and requests the
Government to indicate whether the trade union organizations of public servants who are not engaged in the
administration of the State have, under the new Constitution, the right to negotiate with their public employers on
working conditions other than wages.

—  to amend sections 20 and 28 of the Collective Bargaining Act No. 20-A/92 which provide that collective labour
disputes in public utility enterprises may be settled through compulsory arbitration by the Ministry of Labour, Public
Administration and Social Security after the parties have been heard. The Committee had noted that the list of public
utility activities (section 1.3) was much broader than the concept of essential services in the strict sense of the term
(namely, services the interruption of which would endanger the life, personal safety or health of the whole or part of
the population). The Committee requests the Government to indicate whether the adoption of the new Constitution
has had an impact on the validity of the provisions of Act No. 20-4/92. If not, the Committee requests the
Government to take the necessary measures to amend — within the framework of the technical assistance
requested by the Government — sections 20 and 28 of the Act in question so that compulsory arbitration may be
imposed only in cases involving essential services in the strict sense of the term.

The Committee is raising other points in a request addressed directly to the Government.

The Committee hopes that the Government will take account of all the comments made in order to bring the
current legislation fully in line with the Convention. The Committee requests the Government once again to enclose a
copy of the Bill revising the Collective Bargaining Act No. 20-A/92 with its next report, or the text that might have been
adopted meanwhile.

Antigua and Barbuda
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1983)

Article 3 of the Convention. Right of organizations to freely organize their activities and to formulate their
programmes. Compulsory arbitration. In its previous comments, the Committee had requested the Government to take
the necessary steps to amend section 19 of the Industrial Court Act 1976, which permits the referral of a dispute to the
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court by the minister or at the request of one party with the consequent effect of prohibiting strike action. The Committee
notes that, while the Government indicates that efforts will continue to bring the Industrial Court Act 1976 into conformity
with the Convention, and that section 19 is being considered, it reiterates in its report that it has no intention to change its
position as regards the power of the minister to refer a dispute to binding arbitration resulting in a ban on strike action. In
this regard, the Committee recalls that compulsory arbitration resulting in a ban on strike action should be limited to
strikes in essential services in the strict sense of the term, to public servants exercising authority in the name of the State
or to cases of acute national or local crisis, or at the request of both parties. The Committee once again requests the
Government to take the necessary measures to amend section 19 of the Industrial Court Act 1976 taking into account
the abovementioned principles.

Prohibition of strikes. In its previous comments, the Committee had requested the Government to take the
necessary steps to amend section 21 of the Industrial Court Act 1976 which permits injunctions against legal strikes when
the national interest is threatened or affected. The Committee notes the Government’s indication that efforts will continue
to bring the Industrial Court Act 1976 into conformity with the Convention, and that the amendment of section 21 is being
considered. In these circumstances, the Committee once again expresses the hope that measures will be taken to amend
section 21 of the Industrial Court Act 1976 and requests the Government to communicate any developments in this
regard.

Essential services. The Committee had also requested the Government to take the necessary steps to amend the
overly broad list of essential services in the Labour Code, in particular with respect to the government printing office and
the port authority. In this regard, it had noted the comments of the Government that the government printing office could
be excluded from the list of essential services, and that strikes at the port should not be banned, but should be controlled.
In this regard, the Committee had recalled that the implementation of a minimum service for workers at the port authority
would be in conformity with the Convention. The Committee had further noted that the Government indicated that it had
amended the list of essential services in the Labour Code. The Committee notes that the Government indicates in its latest
report that amendments to the Labour Code are still being considered by the Cabinet. The Committee expresses the hope
that the announced amendments to the list of essential services will be adopted in the near future, so as to eliminate
from this list the government printing office and the port authority, which are not essential services in the strict sense
of the term, and requests the Government to provide, with its next report, details of these legislative amendments, as
well as a copy of the current list of essential services.

Sanctions. In its previous comments, the Committee had requested the Government to take the necessary steps to
amend section 20(3), (4) and (7) of the Industrial Court Act 1976 which provide for penalties of imprisonment ranging
from three months to two years for participating in strikes or lock-outs declared unlawful under this section. The
Committee recalls that no penal sanction should be imposed against a worker for having carried out a peaceful strike and
therefore measures of imprisonment should not be imposed on any account. Such sanctions could be envisaged only where
during a strike, violence against persons or property or other serious infringements of rights have been committed, and can
be imposed pursuant to legislation punishing such acts. Nevertheless, even in the absence of violence, if the strike
modalities had the effect of making the strike illegal, proportionate disciplinary sanctions may be imposed against strikers.
The Committee notes the Government’s indication that efforts are being made to amend section 20(3), (4) and (7) of the
Industrial Court Act 1976. In this context, the Committee expresses the hope that measures will be taken to amend
section 20(3), (4) and (7) of the Industrial Court Act 1976, taking into account the abovementioned principles.

Argentina

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the comments of 4 August 2011 by the International Trade Union Confederation (ITUC) and
those of 31 August 2010 by the Confederation of Workers of Argentina (CTA), which refer to legislative matters already
raised by the Committee and which allege violations of trade union rights in practice (including the death of a
demonstrator and an armed attack on the home of a trade union leader). The Committee notes the Government’s reply to
these comments but observes that it contains no mention of the alleged acts of violence. The Committee draws attention
to the seriousness of the allegations and requests the Government to send its observations thereon.

The Committee also notes the comments of 31 August 2011 from the General Confederation of Labour (CGT),
expressing the view that the legislation is not in breach of freedom of association.

The Committee recalls that in its last observation it noted the report of the mission undertaken in May 2010, which
was exploratory in nature and which addressed pending issues pertaining to the application of the Convention.

Application by the CTA for “trade union status”

The Committee has been noting in its observations since 2005 that the CTA’s application for “trade union status” (a
status which confers certain exclusive rights such as the conclusion of collective agreements, protection of union officials,
payment of trade union dues through deductions from wages by the employer, etc.) (filed in August 2004) is pending. On
several occasions the Committee of Experts, in the same way as the Conference Committee on the Application of
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Standards and the Committee on Freedom of Association (in Case No. 2477), has urged the Government to secure a
decision on this matter without delay. In its 2011 comments, the CTA states that the process has not advanced and that the
Ministry of Labour is still undecided as regards the application for “trade union status”. The Committee notes from the
report of the mission that visited the country in 2010, that draft resolutions have been submitted to the Chamber of
Deputies and the Senate calling for “trade union status” to be granted to the CTA. The Committee notes that in its report
the Government again indicates that there are doubts about what the law says regarding the possibility of the coexistence
of trade union federations covering multiple sectors and that intervention in the proceedings by the Office of the
Prosecutor General of the Ministry of Finance is being considered, and that these are complex situations in which a
number of parties are involved and where, furthermore, there are many doubts as to whether the complainants’ claim is
admissible, under the relevant legislation. While noting the fresh information sent by the Government, the Committee
deplores the length of time that has elapsed (over seven years) without any decision from the administrative authority on
the CTA’s application for “trade union status”. The Committee points out the importance of this matter and again urges
the Government to ensure that an immediate decision is reached. It requests the Government to provide information on
any developments in this regard.

Act on trade union associations and its implementing Decree

For many years the Committee has been referring in its comments to certain provisions of the Act on Trade Union
Associations No. 23551 of 1988 and its enabling regulations issued by Decree No. 467/88, which are not in conformity
with the Convention. The Committee notes that the Government reiterates the information provided in previous reports
and indicates that: (1) as pointed out to the exploratory technical assistance mission undertaken in the country in 2010, the
complexity of the situation is an obstacle to progress in amending the legislation since views on the need for amendment
are not unanimous or convergent; (2) the ILO Mission noted this complexity and the attendant difficulties and its advice
was that any reform of the legislation on trade unions — including the issue of “trade union status”, on which the
Committee of Experts has also commented — must fully observe the principle of tripartism and that, in particular, in-depth
tripartite consultations should be held in order to reach agreed solutions as far as possible; (3) the Mission saw that all
parties, and especially the Government, were predisposed to dialogue, but unfortunately, it has not as yet been possible to
consult more thoroughly because of an internal institutional dispute within the CTA, which has been ongoing since the
middle of last year, so that progress along the path proposed by the ILO Mission and shared by the Government has not
been possible; and (4) consequently, the Government hopes that on conclusion of this episode, which has lasted since the
middle of last year, it will be able to meet the social partners in order to seek agreed solutions as far as possible with all
social partners involved.

While appreciating this information, the Committee points out that the issues it has addressed in its comments are
the following:

“Trade union status”

—  section 28 of the Act, under which, in order to challenge an association’s “trade unions status”, the petitioning
association must have a “considerably larger” membership; and section 21 of implementing Decree No. 467/88,
which qualifies the term “considerably larger” by laying down that the association claiming “trade union status”
must have at least 10 per cent more dues-paying members than the organization which currently holds the status.
The Committee points out that a requirement of a considerably larger membership, amounting to 10 per cent more
members than the union currently holding most representative status, is unduly demanding and contrary to the
Convention, since in practice it stands in the way of trade unions that are merely registered being able to claim
“trade union status”;

- section 29 of the Act, under which an enterprise trade union may be granted “trade union status” only when no other
organization with “trade union status” exists in the geographical area, occupation or category; and section 30 of the
Act, under which, in order to be eligible for “trade union status”, unions representing a trade, occupation or category
must show that they have different interests from the existing trade union or federation, and the latter’s status must
not cover the workers concerned. The Committee considers that the requirements that unions representing
enterprises, trades or categories have to meet in order to obtain “trade union status” are unduly demanding, and in
practice restrict their access to “trade union status”, giving preferential treatment to existing organizations even
where unions representing enterprises, trades or categories of workers are more representative, in accordance with
section 28.

Benefits deriving from “trade union status”

— section 38 of the Act, under which the check-off of trade union dues is allowed only for associations with “trade
union status”, and not for associations that are merely registered. The Committee points out that, as emphasized by
the Supreme Court of Justice of the Nation, “most representative” status should not imply, for the union that obtains
it, privileges other than priority of representation in collective bargaining, in consultations with the authorities and in
the appointment of delegates to international bodies. The Committee therefore considers that this provision
adversely affects and discriminates unduly against organizations that are merely registered;

56



FREEDOM OF ASSOCIATION, COLLECTIVE BARGANING AND INDUSTRIAL RELATIONS

—  sections 48 and 52 of the Act which give special protection (trade union immunity) only to representatives of
organizations that have “trade union status”. The Committee considers that sections 48 and 52 provide preferential
treatment for representatives of organizations with “trade union status” in the event of acts of anti-union
discrimination, and that this exceeds the privileges that may be granted to the most representative organizations by
virtue of the principle set out in the previous paragraph.

Court rulings

In its previous observations the Committee noted that the Supreme Court of Justice of the Nation found, in a number
of different rulings, that sections 41(a) and 52 of the Act on Trade Union Associations to be unconstitutional, and that
Chamber IV of the National Labour Appeal Court found section 29 of the same Act to be unconstitutional. The Committee
notes with interest the final ruling of Chamber II of the National Labour Appeal Court in the case Ministry of Labour v.
Association of Airline Pilots, finding section 29 of the Act on Trade Union Associations to be unconstitutional, and the
ruling by the Supreme Court of Justice of the Province of Buenos Aires in the case Sandes, Hugo Raul v. Subpga SA
relating to compensation for dismissal, finding sections 48 and 52 of the Act on Trade Union Associations to be
unconstitutional on the ground that they infringe the principle of freedom of association, enshrined in the Constitution.

The Committee notes that in its report the Government states that: (1) under the Constitution, any finding, even by
the Supreme Court of Justice, that some rule (for example a provision of a law) is unconstitutional, applies solely to the
specific instance or court case in which it was handed down, and on no account implies the repeal or invalidity of the rule
itself, which will remain fully in force for as long as it is not repealed or amended either by the Legislature or by the
Executive, whichever of the two is competent to do so; (2) in this way the system ensures observance of the principle of
the separation of powers, so that the Judiciary does not impinge on the authority that the National Constitution confers on
the other powers; (3) the two cases on which the Court ruled have no bearing on the observations made to the Argentine
trade union system, because in the public administration — which is where both situations arose, it is established by
Ministry of Labour, Employment and Social Security Resolution No. 255 that “trade union status” granted to
representative associations in the public sector shall not replace pre-existing “trade union status” held by other
associations.

The Committee welcomes the fact that the rulings handed down by the Supreme Court of Justice of the Nation
and other national and provincial courts contribute to overcoming a significant part of the problems pending and trusts
that they will be taken into account in the tripartite dialogue process that the Government plans to pursue. As it did in
its previous observation, the Committee points out that it has been making comments for many years without any specific
measures being taken to make the amendments requested. The Committee reminds the Government that the Conference
Committee on the Application of Standards asked the Government in 2007, together with all the social partners and with
technical assistance from the ILO, to draft a bill to give full effect to the Convention. It firmly requests the Government,
following a tripartite examination of the report of the Mission that visited the country in 2010 and taking account of
the court rulings declaring unconstitutional a number of provisions of the Act on Trade Union Associations No. 23551,
to take the necessary steps to bring the legislation into line with the Convention, and trusts that in its next report the
Government will provide information on progress made in this respect.

Determination of minimum services

In its previous comments, the Committee noted that the CTA had referred to Decree No. 272/2006 issued under
section 24 of Act No. 25877 on collective labour disputes, objecting specifically to the fact that, under section 2(b) of the
Decree, the Guarantees Commission, which includes representation of workers’ and employers’ organizations and of other
independent persons for the determination of minimum services, may act only in an advisory capacity, since the final
decision on the determination of necessary minimum services lies with the Ministry of Labour where “the parties have not
come to an agreement” or “when the agreements are inadequate”. The Committee noted in this connection Decree No. 362
of the National Executive Authority, establishing the Guarantees Commission and appointing its members (with
representatives of the Argentine Industrial Union, the Argentine Federation of Law Societies, the National Inter-
University Council, the Confederation of Workers of Argentina, the General Confederation of Labour of the Republic of
Argentina and the Executive authority), and asked the Government to provide information on cases — in the period
covered by the report — in which the Guarantees Commission has intervened regarding minimum services and whether the
administrative authority has followed its recommendations in practice. The Committee notes that the Government states in
this connection that the Guarantees Commission has intervened on two occasions: (1) in a collective dispute in the
province of Mendoza involving the Association of Health Professionals of Mendoza; and (2) in a collective dispute in the
province of Tierra del Fuego involving the Association of State Workers. The Committee takes note of this information.

[The Government is asked to reply in detail to the present comments in 2012.]
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Australia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1973)

The Committee notes the comments of the Australian Council of Trade Unions (ACTU) in a communication dated
31 August 2011, and of the International Trade Union Confederation (ITUC) in a communication dated 4 August 2011 on
the application of the Convention.

The Committee notes that the Government indicates that from 1 January 2010, all states other than Western
Australia referred their industrial relations powers to the Commonwealth, essentially creating a new national industrial
relations system for the private sector known as the national system. Pursuant to the Fair Work Act 2009, the Fair Work
Regulations 2009, the Fair Work (Registered Organizations) Act 2009 and the Fair Work (Registered Organizations)
Regulations 2009, the national system covers constitutional corporations, the Commonwealth and its authorities,
employers who employ flight crews, maritime employees or waterside workers in connection with interstate or overseas
trade and commerce, all employers in Victoria, the Northern Territory and the Australian Capital Territory, private sector
employers in New South Wales, Queensland, South Australia and Tasmania and local government employers in
Tasmania. The Committee notes that the following employers are not covered by the Fair Work Act: (1) state public sector
or local government employment or employment by non-constitutional corporations in the private sector in Western
Australia; (2) state public sector and local government employment in New South Wales, Queensland and South
Australia; and (3) state public sector employment in Tasmania.

Article 3 of the Convention. Right of organizations to freely organize their activities and to formulate their
programmes. In its previous observation, the Committee had noted the concerns raised by the ACTU that most of the
restrictions in place under the Workplace Relations Act, 1996, (WR Act) remained in place in the Fair Work Act and had
requested the Government to review the following provisions in consultation with the social partners concerned, so as to
bring them into conformity with the Convention:

(i) absence of protection for industrial action aimed at achieving:
—  multiple business agreements (section 413(2));
— “pattern bargaining” (sections 409(4), 412, 422, 437(2));
—  secondary boycotts and general sympathy strikes (sections 408—411 and Trade Practices Act 1974);

(il) negotiations over “unlawful terms” including: to extend unfair dismissal benefits to workers not yet employed for
the statutory period; to provide strike pay ; to pay bargaining fees to a trade union; and to create a union right to
entry for compliance purposes that are different or superior to those contained within the Act (sections 172, 194,
353, 409(1) and (3) and sections 470-475); and

(ii1) provisions which allow for restrictions or prohibitions of industrial action, including through the introduction of
compulsory arbitration at the initiative of the Minister, when industrial action is threatening to cause harm to the
Australian economy or the life, personal safety or health, or the welfare of the population or a third party (sections
423,424,426 and 431).

As regards pattern bargaining, the Government reaffirms that industrial action taken in support of pattern bargaining
is not protected under the Fair Work Act but that making common claims across multiple workplaces is not considered to
be pattern bargaining if the bargaining representative is genuinely trying to reach an agreement and is willing to negotiate
claims at each enterprise (section 412); relevant considerations under section 412(3) include whether the bargaining
representative is: (1) demonstrating a preparedness to take into account the individual circumstances of the particular
employer; (2) bargaining in a manner consistent with the terms of the agreement being determined as far as possible by
agreement between that employer and its employees, and; (3) meeting the good faith bargaining requirements.

As regards industrial action in support of claims for unlawful terms, the Committee takes note of the decisions by
Fair Work Australia (FWA) to refuse an application for a protected action ballot order on grounds that it was satisfied that
the union’s proposed agreement included an unlawful term, with the result that the proposed industrial action would not
have been protected and which led to the issuance of an order terminating the proposed action. The Committee further
notes that the Government reaffirms that it is unlawful, under the Fair Work Act, for an employer to pay, or an employee
to demand or request, strike pay and that this provision is consistent with the general common law rule that employees are
not entitled to receive payment for employment services they do not perform. The Government nevertheless indicates that
the Federal Magistrates Court dismissed an employer’s claim that the union had impermissibly asked the employer to pay
strike pay, on the basis that expressing a view that employees “should” be paid did not constitute a “demand” for payment
in the circumstances.

In respect of the prohibition of secondary boycotts and sympathy strikes, the Committee notes that the Government
indicates that the Competition and Consumer Act 2010 has replaced the Trade Practices Act 1974 but that the secondary
boycott provisions have not been amended and that it is not contemplating making such amendments. Furthermore, the
Committee had previously noted the need to amend sections 30J and 30K of the Crimes Act, 1914, which respectively
prohibit industrial action threatening trade or commerce with other countries or among states and boycotts resulting in the
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obstruction or hindrance of the performance of services by the Australian Government or the transport of goods or persons
in international trade. In addition, section 419 of the Fair Work Act requires FWA to suspend or terminate industrial
action in non-national enterprises or by non-national employees, if the event will or would be likely to have the effect of
causing substantial loss or damage to the business of a constitutional corporation. The Committee observes that the
Government has taken note of its request to review sections 30J and 30K of the Crimes Act 1914 and further notes its
indication that there has been one interim order made by FWA under section 419 of the Fair Work Act which was revoked
shortly thereafter and no written decision has yet been published in relation to this matter. The Committee nevertheless
notes with regret that the Government has not made any amendments to sections 30J and 30K of the Crimes Act 1914 and
has maintained the prohibition of secondary boycotts in the Competition and Consumer Act 2010 despite the repeal of the
Trade Practices Act 1974 and its long-standing comments in this regard.

As regards FWA authority to suspend or terminate protected industrial action where it causes or threatens to cause
significant economic harm pursuant to section 423, the Committee notes the Government’s indication that FWA must be
satisfied that the threat of significant economic harm is imminent, that the industrial action is protracted and that the
dispute will not be resolved in the reasonably foreseeable future as well as further factors listed in section 423(4). The
Committee takes note that FWA has considered applications but had not, at the time of reporting, suspended or terminated
protected industrial action under section 423 of the Fair Work Act. The Committee further notes that FWA declined to
suspend or terminate a protected industrial action on the grounds that it was not convinced that the dispute would not be
resolved in the foreseeable future and that FWA did not consider that an action which was causing considerable economic
harm to the employer was significant enough in terms of it being exceptional in either its character or magnitude, and
further considered that terminating the protected industrial action at that time would not assist in facilitating bargaining
and resolving the dispute in the reasonably foreseeable future.

As regards FWA authority to suspend or terminate protected industrial action where it threatens to endanger the life,
personal safety or health, or welfare, of the population or part of it or cause significant damage to the Australian economy
or an important part of it under section 424 of the Fair Work Act, the Committee notes the Government’s indication that
applications have been received by FWA under this section and that, like under section 423, FWA has set a high threshold
for ending industrial action on these grounds. The Committee however notes comments made by ACTU with regard to a
decision of FWA, upheld in appeal, to suspend protected action for two weeks in the context of industrial action in the
education sector, on the basis that a union ban on recording and transmitting exam results threatened the welfare of
graduating students by prejudicing their ability to secure future employment. ACTU indicates that this decision was taken
despite the union having taken steps to set up an exemptions committee to ensure that any student with a genuine need to
obtain results could do so. The ACTU considers that a broad interpretation of section 424 unduly restricts the rights of
workers to take industrial action. The Committee further notes that the Government indicates that FWA considered cases
concerning actions causing damage to the Australian economy and started applying the decision of the High Court of
Australia which ruled that there must be a rigorous basis for deciding that protected industrial action is causing significant
damage to the Australian economy over and above “generalized predictions” as to the likely consequence of the industrial
action in question.

As regards FWA authority to suspend protected industrial action where it is threatening to cause significant harm to
a third party under section 426 of the Fair Work Act, the Committee notes the Government’s indication that FWA may
take into account the extent to which the protected action threatens to damage the ongoing viability of an enterprise
carried on by a person, disrupt the supply of goods or services to an enterprise carried on by the person, reduce the
person’s capacity to fulfil a contractual obligation or cause other economic loss to the person. FWA must also be satisfied
that the suspension is appropriate, taking into account whether the suspension would be contrary to the public interest or
inconsistent with the objects of the Act. The Government indicates that section 426 was considered by FWA which
concluded that the expression “significant harm” required the identification of harm that was exceptional in its character
or magnitude, out of the ordinary and over and above harm of the sort that is commonly a consequence of protected
industrial action.

The Committee takes due note of the detailed information provided by the Government concerning the limitations on
the use of the abovementioned provisions. It also notes the Government’s indications that it has not amended the
abovementioned provisions as it considers that, overall, the industrial action provisions of the Fair Work Act strike the
right balance between an employee’s right to strike and the need to protect life and economic stability in a manner that is
appropriate to Australia’s national conditions and that FWA has set a high threshold for allowing for suspension or
termination of protected industrial action in specific circumstances under sections 423, 424, 426 of the Fair Work Act.

The Committee further notes the conclusions and recommendations of the Committee on Freedom of Association in
Case No. 2698 (357th Report, paragraphs 213-229) concerning the abovementioned provisions. The Committee recalls
that the right to strike is one of the essential means available to workers and their organizations for the promotion and
protection of their economic and social interests. These interests not only have to do with better working conditions and
pursuing collective demands of an occupational nature, but also with seeking solutions to economic and social policy
questions and to labour problems of any kind which are of direct concern to the workers (General Survey of 1994 on
freedom of association and collective bargaining, paragraph 147). The Committee further recalls that the right to strike
may only be restricted or prohibited: (1) in the public service only for public servants exercising authority in the name of
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the State; or (2) in essential services in the strict sense of the term. The Committee recalls that a broad range of legitimate
strike action could be impeded by linking restrictions on strike action to interference with trade and commerce. While the
economic impact of industrial action and its effect on trade and commerce may be regrettable, such consequences in and
of themselves do not render a service “essential” and thus do not justify restrictions on the right to strike. The Committee
requests once again the Government to take all appropriate measures, in the light of its previous comments and in
consultation with the social partners, to review the abovementioned provisions of the Fair Work Act, the Competition
and Consumer Act 2010 and the Crimes Act 1914 with a view to bringing them into full conformity with the
Convention. In the meantime, the Committee requests the Government to continue providing detailed information on
the application of these provisions by the FWA.

Strike ballots. The Committee recalls the concerns raised by the ACTU that the ballot process could be used by
employers to frustrate or delay the taking of protected industrial action. In this regard, the Committee recalls that under the
Fair Work Act, industrial action must be authorized by a protected action ballot of employees except where employees are
taking protected industrial action in response to industrial action taken by their employer. Section 459 of the Fair Work
Act requires at least 50 per cent of employees on the roll of voters to vote, and of these, more than 50 per cent must
approve the proposed action. The Committee notes that the Government indicates that for FWA to make a protected action
ballot order where an application is made under section 437 it must be satisfied that each applicant has been, and is,
genuinely trying to reach an agreement with an employer (section 443(1)). Whether an applicant has been genuinely trying
to reach an agreement is a question of fact to be determined in the circumstances of the particular case. The Government
further indicates that a substantial body of case law has developed about the meaning of “genuinely trying to reach an
agreement” in the context of protected action ballot applications. The Committee takes note in particular of the general
indicia set out by FWA including: (1) the length of negotiations, including the amount of explanation and detail
exchanged between the applicant and other parties; (2) the extent of progress in negotiations and steps taken to try to reach
an agreement; and (3) whether the applicant has articulated its claims and has provided responses to proposals made by
other parties. The Committee further notes that the recent statistics provided by FWA indicate that in the December 2010
quarter, 189 protected application ballots were made and 184 granted and that in the March 2011 quarter, 134 applications
were made and 115 granted.

The Committee requests the Government to continue to take steps to ensure that the exercise of the right to strike
in practice is not restricted by unduly challenging and complicated strike ballot procedures and to continue providing
statistics on the number of protected action ballots authorized out of a total number of applications, as well as to any
important or excessive delays resulting from this procedure.

Access to the workplace. The Committee recalls that it previously raised the need to amend the restrictive
conditions set for granting a permit allowing trade union representatives to have entry to the workplace in order to meet
with workers. In its previous observation, the Committee had noted that, under the Fair Work Act, a union official must
hold a permit provided by FWA in order to have the right of entry for a certain workplace. In determining whether to grant
an entry permit, FWA will consider any matter it considers relevant, including whether the applicant has ever been
convicted of violating an industrial law or convicted of a crime involving fraud, entry into premises, or intentional use of
violence or destruction of property (section 513). The Committee had further noted that the Fair Work Act permits union
officials to hold discussions with employees who are members, or eligible to be members, of a union and to enter
workplaces to investigate suspected breaches of the Act or an instrument made under the Act and had requested the
Government to provide information on the practical application of this provision, including statistics relating thereto.

The Committee notes that the Government indicates that it considers that the Fair Work Act retains a fair and
balanced framework for right of entry for officials of organizations and empowers FWA to deal with abuses of rights by
officials, unreasonable requests by employers and disputes. The Government further indicates that FWA has reported in its
quarterly reports that 1,079 applications for a right of entry permit have been received since July 2010 and 866 have been
granted. The Committee requests the Government to continue providing information on the practical application and
impact of these provisions concerning workers representatives’ access to the workplace in its next report, including on
the delay in which entry permits are granted and the grounds provided for denying applications or revoking permits.

Building industry. The Committee recalls from previous comments that the Building and Construction Industry
Improvement (BCII) Act of 2005: (i) renders virtually all forms of industrial action in the building and industrial sector
unlawful (sections 36, 37 and 38 of the BCII Act refer to “unlawful industrial action” implying not simply liability in tort
vis-a-vis the employer, but a wider responsibility towards third parties and an outright prohibition of industrial action);
(ii) introduces severe financial penalties, injunctions and actions for uncapped damages in case of “unlawful industrial
action” (sections 39, 40 and 48-50 of the BCII Act); (iii) gives the enforcement agency known as the Australian Building
and Construction Commission (ABCC) wide-ranging coercive powers akin to an agency charged with investigating
criminal matters, which have allegedly resulted in interference in the internal affairs of trade unions, including through the
use of the power to impose a penalty of six months’ imprisonment for failure to comply with a notice to produce
documents or give information (sections 52, 53, 55, 56 and 59 of the BCII Act); and (iv) grants the capacity to the
Minister for Workplace Relations to regulate industrial affairs in the building and construction industry by ministerial
decree through a device referred to as a building code which is inconsistent with the Convention on several points and is
implicitly “enforced” through an “accreditation scheme” for contractors who wish to enter into contracts with the

60



FREEDOM OF ASSOCIATION, COLLECTIVE BARGANING AND INDUSTRIAL RELATIONS

Commonwealth. The Committee recalls that it previously requested the Government to indicate any progress made
concerning the adoption of new legislation in respect of the building and construction industry in full conformity with the
Convention.

The Committee notes that the Government indicates in its report that the Building and Construction Industry
Improvement Amendment (Transition to Fair Work) Bill 2009, introduced into the Parliament on 17 June 2009, was not
adopted before the Parliament was prorogued when the 2010 Federal election was called, and has been placed on the
legislative agenda to be reintroduced in the 2011 spring sitting of Parliament. The Committee further notes the
Government’s indication that in early 2011, the ABCC Commissioner conducted a review of the practice and procedure
relating to the use of powers under section 52 of the BCII Act and has, where possible, voluntarily adopted the Wilcox
report recommendations and put in place some safeguards which should be respected before issuing a notice under section
52 of the BCII Act. The Government further indicates that the Commonwealth Ombudsman will be invited to conduct its
own investigation on each occasion where section 52 powers are used as well as asked to review the way in which the
ABCC Commissioner intends to use these powers.

The Committee notes with regret that the abovementioned restrictions remain unchanged in the construction and
building industry and observes with concern the allegations made by the ITUC and the ACTU respectively that ABCC
inspectors continue to harass trade union members and officials in the construction sector, including by conducting secret
interrogations of individual workers, and that the ABCC investigations and prosecutions show a strong bias in targeting
trade unions and workers. The Committee requests the Government to provide its observations on the ITUC and the
ACTU comments and to take all necessary measures to ensure that trade union members and officials in the
construction sector are not victim of harassment and targeting by the ABCC. The Committee further expresses once
again the firm hope that the legislative reform undertaken in the building and construction industry will soon be
completed and will bring the legislation into full conformity with the Convention. The Committee requests the
Government to provide further information in this respect in its next report, including information related to the use of
section 52 powers by the ABCC and to related investigations conducted by the Commonwealth Ombudsman.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1973)

The Committee notes the comments of the Australian Council of Trade Unions (ACTU) in a communication dated
31 August 2011 and the International Trade Union Confederation (ITUC) in a communication dated 4 August 2011 on the
application of the Convention, in particular as regards: (1) the alleged intention of the Government of South Australia to
unilaterally cut entitlements of public sector workers which had been agreed upon in good faith through collective
agreements; and (2) the recommendations of the review of state industrial relations made by the Western Australian
Government to give employers the power to insist their employees sign individual contracts and to remove unfair
dismissal protections for employees in small businesses. The Committee requests the Government to provide its
observations on these matters in its next report.

The Committee notes that the Government indicates that from 1 January 2010, all States other than Western
Australia referred their industrial relations powers to the Commonwealth, essentially creating a new national industrial
relations system for the private sector known as the national system. Pursuant to the Fair Work Act 2009, the Fair Work
Regulations 2009, the Fair Work (Registered Organizations) Act 2009 and the Fair Work (Registered Organizations)
Regulations 2009, the national system covers constitutional corporations, the Commonwealth and its authorities,
employers who employ flight crews, maritime employees or waterside workers in connection with interstate or overseas
trade and commencer, all employers in Victoria, the Northern Territory and the Australian Capital Territory, private sector
employers in New South Wales, Queensland, South Australia and Tasmania and local government employers in
Tasmania. The Committee notes that the following employers are not covered by the Fair Work Act: (1) State public
sector or local government employment or employment by non-constitutional corporations in the private sector in Western
Australia; (2) State public sector and local government employment in New South Wales, Queensland and South
Australia; and (3) State public sector employment in Tasmania.

Article 1 of the Convention. Adequate protection against acts of anti-union discrimination in respect of
employment. In its previous comments, the Committee raised the need to ensure that workers are adequately protected
against anti-union discrimination, especially against dismissals for industrial action taken in the context of negotiations of
multiple business agreements and “pattern bargaining” (i.e. negotiations seeking common wages or conditions of
employment for two or more proposed collective agreements with different employers or even different subsidiaries of the
same parent company). Pursuant to sections 347 and 772 of the Fair Work Act, 2009, and to information provided by the
Government, the Committee understood that protections against anti-union discrimination, including against dismissals,
covered pattern bargaining to the extent that the parties were genuinely trying to reach an agreement. The Committee
requested the Government to provide information on the manner in which industrial action related to pattern bargaining
was protected in practice, including any relevant decisions from Fair Work Australia. The Committee further requested the
Government to indicate the steps taken or envisaged to ensure protection against anti-union dismissals related to actions
taken in respect of multiple business agreements.
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The Committee notes that the Government indicates in its report that the industrial activity protection under Part 3-1
of the Fair Work Act only prohibits adverse action being taken against a person who engages in lawful activity and that
industrial action related to pattern bargaining is not considered to be a lawful industrial activity under the Act unless the
parties are genuinely trying to reach an agreement. As the Government has not provided any further information in
relation to protection of industrial action related to pattern bargaining, the Committee once again requests the
Government to provide information on any relevant decisions emanating from FWA and the steps taken to ensure
protection in relation to action aimed at achieving multiple business agreements.

Article 4. Promotion of collective bargaining. The Committee previously noted with satisfaction that individual
statutory agreements were not part of the new system established under the Fair Work Act but that, in line with the
Government’s prior policy commitments, existing Australian Workplace Agreements (AW As) would continue to apply
until they are terminated. The Committee requested the Government to provide information on the application of these
provisions in practice.

The Committee notes that the Government reiterates that the Fair Work Act does not allow for “employer
greenfields agreements” and that the making of greenfields agreements between employers and relevant employee
organizations is regulated by section 172(2)(b) of the Act. The Government indicates that as of 31 December 2010,
greenfields agreements represented 6.1 per cent of all Fair Work Act agreements (551 out of 9,077) and reaffirmed that
AWAs and Individual Transitional Employment Agreements (ITEAs) can no longer be made but AWAs lodged on or
before 27 March 2008 and ITEAs lodged on or before 31 December 2009 continue to operate until they are terminated or
replaced: they can be terminated by common agreement of the employer and employee at any time, or unilaterally when
they reach their nominal expiry date and, once terminated, any new enterprise agreement that covers the employee will
then apply. Unilateral conditional termination can also be made pending the making of a new enterprise agreement to
enable the employee to participate in collective bargaining for an enterprise agreement.

The Committee draws the attention to the conclusions and recommendations reached by the Committee on Freedom
of Association in Case No 2698 (357th Report, paragraphs 213-229) regarding the possibility for employers pursuant to
the Fair Work Act to enter into agreements directly with employees, even where a union exists. The Committee underlines
that the Committee on Freedom of Association recalled that direct negotiation between an undertaking and its employees,
bypassing representative organizations where these exist, might, in certain cases, be detrimental to the principle that
negotiation between employers and organizations of workers should be encouraged and promoted, and requested the
Government to ensure respect for this principle and to provide detailed information on the application of section 172 of
the Fair Work Act in practice. The Committee requests the Government to continue to provide information on the
application and impact of section 172 in practice, as well as, on the current situation with regard to AWAs and ITEASs,
including further statistical data on the number of AWAs and ITEAs terminated since the entry into force of the Fair
Work Act, the number of remaining AWAs and ITEAS applicable and their expected termination dates.

In several of its previous comments, the Committee had raised the need to repeal or amend sections 151(1)(h), 152,
331(1)(a)(ii) and 332(3) of the Workplace Relations Act so as to ensure that multiple business agreements were not
subject to a requirement of prior authorization at the discretion of the employment advocate. The Committee had noted
that section 186 of the Fair Work Act requires that any enterprise agreement be authorized by the FWA and that FWA
may only approve multi-employer agreements if it is satisfied that no person coerced, or threatened to coerce, any of the
employers to make the agreement. The Committee had further noted that the Fair Work Act allowed employers who wish
to voluntarily bargain together for a multi-enterprise agreement to do so with no public interest test and no requirement of
FWA approval but that, in this instance, employers and employees would not have access to protected industrial action.

The Committee notes that the Government indicates in its report that during the period of 1 July 2009 to
31 December 2010, 56 per cent of the agreements approved by FWA were multi-enterprise agreements. The Committee
further notes that the FWA provides a special stream of bargaining for multi-enterprise agreements for low paid workers
who have not historically participated in enterprise level bargaining: FWA must make a low paid authorization if it is
satisfied that making the authorization is in the public interest pursuant to section 243 of the Fair Work Act. The
Committee observes that the Government states that the first low paid authorization was made by FWA on 5 May 2011
and will cover aged care employees. As regards pattern bargaining, the Committee notes that the Government reaffirms
that the Fair Work Act does not prevent employer and employee representatives from engaging in discussions at the
industry level and provides examples of cases in which parties have been involved in discussions at the industry level
including in universities and independent schools, in the offshore oil and gas industry as well as in the metal and in the
construction and building industries. The Committee notes that FWA took into account the factors listed under
section 412(3) to determine whether a bargaining representative was genuinely trying to reach an agreement and was
willing to negotiate claims at each enterprise.

The Committee further draws the attention to the conclusions and recommendations reached by the Committee on
Freedom of Association in Case No. 2698 (357th Report, paragraphs 213-229) in this respect.

Finally, the Committee observes that the Government explains that the effect of terminating protected industrial
action under sections 423, 424 or 431 is that bargaining representatives have a negotiating period of 21 days (extendable
to 42 days by FWA) in which to resolve the matters at issue and that, if the parties are unable to reach agreement, FWA
must make a binding industrial action related workplace determination which has effect as an enterprise agreement
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(sections 266268 of Part 2—5 of Division 3 of the Fair Work Act). The Committee notes that no such determination has
yet been made. The Committee further observes that under section 240 of the Act, a bargaining representative may request
FWA to deal with a dispute about a proposed enterprise agreement if the bargaining representatives are unable to resolve
the dispute and that the application may be made by one bargaining representative, whether or not the other bargaining
representatives for the agreement have agreed to the making of the application if the proposed agreement is a
single-enterprise agreement or a multi-enterprise agreement in relation to which a low-paid authorization is in operation.
The Committee recalls that arbitration imposed by the authorities at the request of one party is generally contrary to the
principle of the voluntary negotiation of collective agreements established under the Convention, and thus the autonomy
of bargaining partners and that, based on the premise that a negotiated agreement, however unsatisfactory, is to be
preferred to an imposed solution, the parties should always retain the option of returning voluntarily to the bargaining
table (see General Survey of 1994 on freedom of association and collective bargaining, paragraphs 257 and 259). The
Committee requests the Government to clarify the role of FWA in case of continuing disagreement between the parties
and whether the parties remain able to resume negotiations at any point.

Building industry. The Committee recalls that it previously requested the Government to: (i) revise section 64 of
the Building and Construction Industry Improvement (BCII) Act to ensure that the determination of the bargaining level is
left to the discretion of the parties and is not imposed by law or the decision of the administrative authority; and
(i1) promote collective bargaining, especially by ensuring that there are no financial penalties or incentives linked to undue
restrictions on collective bargaining. The Committee had previously noted with interest the Government’s indication that
it has introduced the Building and Construction Industry Improvement Amendment (Transition to Fair Work) Bill, 2009 in
order to amend the BCII Act and it would: (i) repeal section 64 of the BCII Act with the effect that the level of bargaining
would be determined in accordance with the Fair Work Act; and (ii) retain the capacity currently for the Minister to issue
a Building Code though, to date, the Government has not issued a Building Code under section 27 of the BCII Act.

The Committee notes that the Government indicates in its report that the Building and Construction Industry
Improvement Amendment (Transition to Fair Work) Bill 2009, introduced into the Parliament on 17 June 2009, was not
adopted before the Parliament was prorogued when the 2010 federal election was called, and has been placed on the
legislative agenda to be reintroduced in the 2011 spring sitting of Parliament. The Committee further notes the
Government’s indication that the ABC Commissioner is engaged with the social partners about the content and production
of a Guide to Good Faith Collective Bargaining in the Building and Construction Industry to be published in 2011. The
Committee takes note of the information and expresses once again the firm hope that the undertaken legislative reform
in the building and construction industry will soon be completed in full conformity with the Convention. The
Committee requests the Government to provide information in this respect in its next report as well as information on
the progress made in the development of the Guide to Good Faith Collective Bargaining in the building and
construction industry.

Azerbaijan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1992)

Article 3 of the Convention. The Committee had previously requested the Government to amend section 281 of the
Labour Code, which, according to the Government, prohibits strikes in the railway and air transport sectors, and
section 233 of the Criminal Code, which penalizes strikes in public transport with penalties of up to three years of
imprisonment, so as to ensure that workers of public transport, including those employed in air and railway transport, can
exercise the right to strike, and to provide information on any measures taken or envisaged in this respect. The Committee
notes that in its report, the Government indicates that the consultations with the relevant state authorities and social
partners resulted in the understanding that like the hospital sector, electricity and water supply services, transport and
postal services are basic services where the right to strike can be restricted or even prohibited. The Committee recalls that,
as an exception to the general principle of the right to strike, the essential services in which this principle may be entirely
or partly waived should be defined restrictively. It considers that essential services are only those the interruption of which
would endanger the life, personal safety or health of the whole or part of the population. The Committee recalls that while
the hospital sector, electricity and water supply services can indeed be considered essential, transport services in general,
including air and railway transport, and postal services do not constitute essential services in the strict sense of the term.
The Committee considers, however, that in order to avoid damages which are irreversible or out of proportion to the
occupational interests of the parties to the dispute, as well as damages to third parties, namely the users or consumers who
suffer the economic effects of collective disputes, the authorities could establish a system of minimum service in other
services which are of public utility rather than impose an outright ban on strikes, which should be limited to essential
services in the strict sense of the term. In the view of the Committee, such a service should meet at least two requirements.
Firstly, it must genuinely and exclusively be a minimum service, that is one which is limited to the operations which are
strictly necessary to meet the basic needs of the population or the minimum requirements of the service, while maintaining
the effectiveness of the pressure brought to bear. Secondly, since this system restricts one of the essential means of
pressure available to workers to defend their economic and social interests, their organizations should be able, if they so
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wish, to participate in defining such a service, along with employers and the public authorities. It would be highly
desirable for negotiations on the definition and organization of the minimum service not to be held during a labour
dispute, so that all parties can examine the matter with the necessary objectivity and impartiality. The parties might also
envisage the establishment of a joint or independent body responsible for examining rapidly and without formalities the
difficulties raised by the definition and application of such a minimum service and empowered to issue enforceable
decisions. The Committee expresses the hope that the Government’s next report will contain information on measures
taken or envisaged to amend section 281 of the Labour Code and section 233 of the Criminal Code so as to ensure that
air and railway transport sector workers can exercise the right to strike, taking into account the principles described
above.

The Committee had previously noted the Government’s indication that section 6(1) of the Act on Trade Unions,
according to which “trade unions are prohibited from engaging in political activity, associating with political parties or
carrying out joint activities, providing and receiving assistance or donations to/from political parties” was repealed in
2006. The Committee once again requests the Government to transmit with its next report a copy of the repealing
instrument.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1992)

Articles 1 and 4 of the Convention. The Committee notes the comments submitted by the International Trade
Union Confederation (ITUC) in a communication dated 4 August 2011 alleging that despite an adequate protection of
trade union rights in law, trade union activities in multinational companies are often reprimanded in practice. The
Committee recalls that it had previously noted similar comments made by the ITUC in 2007, which also alleged that
employers often delayed negotiations and unions rarely participated in determining wage levels and were often bypassed
in the conclusion of bilateral agreements between the Government and multinational enterprises. The Committee regrets
that the Government’s report contains no observations on the ITUC 2007 comments. Once again recalling that it is the
responsibility of the Government to ensure the application of the Convention, the Committee requests the Government
to initiate an investigation into the ITUC’s allegations and to provide information on the measures taken in this
respect. It further requests the Government to provide its observations on the ITUC’s allegations.

The Committee notes that the Government’s report contains information on the protection against acts of anti-union
discrimination and the collective bargaining procedure.

In its previous comments, the Committee had noted that the legislation made a distinction between a “collective
agreement”, concluded at the enterprise level following bipartite negotiations between workers and employers, and a
“collective accord”, concluded at industry, territorial or national levels following bipartite (between trade unions and the
authorities) or tripartite (between trade unions, employers’ organizations and the authorities of the appropriate level)
negotiations. The Committee recalled that while tripartism was particularly appropriate for the regulation of questions of a
larger scope (drafting of legislation, formulating labour policies), the principle of tripartism should not replace the
principle of autonomy of workers’ organizations and employers (or their organizations) in collective bargaining on
conditions of employment. The Committee also recalled that, according to Article 4 of the Convention, free and voluntary
bargaining with a view to the regulation of terms and conditions of employment should be conducted between workers’
organizations and an employer or employers’ organization and therefore requested the Government to take measures to
amend its legislation so as to bring it into conformity with the Convention. The Committee regrets that no information has
been provided by the Government in this respect. It therefore reiterates its previous requests and reminds the
Government that ILO technical assistance remains at its disposal on the abovementioned issues.

Bahamas

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes with regret that the Government’s report has not been received. It must therefore repeat its
previous observation which read as follows:

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. The Committee recalls that in its previous direct request it noted that the Labour Relations Act does not apply to
the prison service (section 3) and requested the Government to guarantee these workers the right to organize. The Committee
noted the Government’s statement that it was currently reviewing the provisions of the Industrial Relations Act (IRA) with a view
to address the right of prison staff to organize. The Committee expresses the hope that the IRA will be amended in the near
future so as to formally and expressly recognize the right to organize to prison staff and asks the Government to provide a
copy of the amended text as soon as it has been adopted.

Right of workers and employers to establish organizations without previous authorization. In its previous direct request,
the Committee noted that, according to section 8(1)(e) of the IRA, the registrar shall refuse to register a trade union if he
considers, after applying the rules for the registration of trade unions, that the union should not be registered. The rules for
registration are provided in Schedule I. According to section 1 of the Schedule, in applying the rules of the registration of trade
unions, the registrar shall exercise his discretion. The Committee noted the Government’s statement that this provision is intended
to ensure that there is no confusion or ambiguity regarding the rights of workers to certain information (finances and related
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matters) and that trade unions do not adopt names that are similar in nature and thereby confusing to the bargaining unit. As
already stated, it is the Committee’s view that provisions which confer on the competent authority a genuinely discretionary
power to grant or reject a registration request, or to grant or withhold the approval required for the establishment and functioning
of an organization, are tantamount to a requirement for previous authorization which is not compatible with Article 2 of the
Convention (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 74). The Committee
therefore asks the Government once again to take the necessary measures to ensure that no discretionary power is conferred
to the registrar to refuse the registration of trade unions or employers’ organizations and to provide information on any
measures taken or envisaged in this respect.

Article 3. Right of workers’ and employers’ organizations to draw up their constitutions and rules and to elect their
representatives freely. The Committee noted, in its previous direct request, that section 20(2) of the IRA, according to which
the secret ballot for election or removal of trade union officers and for amendment of the constitution of trade unions should be
taken under the supervision of the registrar or a designated officer, was contrary to the principles of freedom of association. The
Committee noted the Government’s statement to the effect that it concurs with the Committee’s view regarding this section and
that recommendation for its amendment is in the process of being submitted to Cabinet for consideration. The Committee
expresses the hope that concrete measures will be taken to amend section 20(2) of the IRA so as to ensure that trade unions
could conduct a ballot without interference from the authorities. It requests the Government to indicate in its next report the
measures taken or envisaged in this regard.

The Committee notes that the constitution of every trade union should provide that executive committees and officers of
trade unions should be elected at intervals not exceeding three years (section 9(4)(1) of Schedule I). The Committee requests the
Government to indicate whether this section implies that trade union officers cannot be re-elected for a consecutive term.

The Committee notes that, according to section 9(4)(3) of Schedule I, the constitution of a trade union should include a
provision to the effect that every officer must be a person who is legally entitled to be employed in the Bahamas in the industry,
or as a member of the craft or category of employees, which the union represents. The Committee requests the Government to
clarify the meaning of this provision and, in particular, to indicate whether only nationals of the Bahamas can be elected to
the posts of trade union officers.

Right to strike. The Committee notes section 20(3) requiring a strike ballot to be taken under supervision by an officer of
the ministry. If this section is not complied with, a strike is unlawful. The Committee considers that, with a view to ensuring
freedom from any influence or pressure by the authorities, which might affect the exercise of the right to strike in practice, the
legislation should not provide for supervision of a ballot by the authorities. The Committee requests the Government to amend
section 20(3) accordingly to the above principle and to indict any measures taken or envisaged in this respect.

The Committee notes that, under the terms of section 73, the minister shall refer the dispute to the tribunal if the parties to
the dispute, within non-essential services, failed to reach a settlement. It is unlawful to have recourse to strike action once the
dispute is referred to the tribunal (section 77(1)). Furthermore, according to section 76(1), a strike which, in the opinion of the
minister, affects or threatens the public interest, might be referred to the tribunal for settlement. The Committee recalls that
compulsory arbitration to end a collective labour dispute and a strike is acceptable only if it is at the request of both parties
involved in a dispute, or if the strike in question may be restricted, even banned, i.e. in the case of a dispute in the public service
involving public servants exercising authority in the name of the State, in the event of an acute national emergency, or in essential
services in the strict sense of the term, namely those services whose interruption would endanger the life, personal safety or
health of the whole or part of the population. The Committee therefore requests the Government to take the necessary measures
to amend its legislation so as to bring it into conformity with the Convention and to indicate any measures taken or envisaged
in this respect.

The Committee notes that section 75 restricts the objective of a strike. It appears to the Committee that protest and
sympathy strikes are illegal under the terms of section 75. In the view of the Committee, organizations responsible for defending
workers’ socio-economic and occupational interests should, in principle, be able to use strike action to support their position in
the search for solutions to problems posed by major social and economic policy trends which have a direct impact on their
members and on workers in general, in particular as regards employment, social protection and the standard of living.
Furthermore, the Committee considers that a general prohibition on sympathy strikes could lead to abuse and that workers should
be able to take such action, provided the initial strike they are supporting is itself lawful (see General Survey, op. cit.,
paragraphs 165 and 168). The Committee requests the Government to ensure the right of workers’ organizations to recourse to
this type of strike and to indicate any measures taken or envisaged in this respect.

The Committee notes that, when a strike is organized or continued in violation of the abovementioned provisions, excessive
sanctions, including imprisonment for up to two years are provided (sections 74(3), 75(3), 76(2)(b) and 77(2)). The Committee
recalls that no penal sanction should be imposed against a worker for having carried out a peaceful strike and therefore measures
of imprisonment should not be imposed on any account. Such sanctions could be envisaged only where during a strike, violence
against persons or property or other serious infringements of rights have been committed, and can be imposed pursuant to
legislation punishing such acts. Nevertheless, even in the absence of violence, if the strike modalities had the effect of making the
strike illegitimate, proportionate disciplinary sanctions may be imposed against strikers. Therefore, the Committee requests the
Government to amend the Labour Relations Act so as to bring it into conformity with freedom of association principles on this
point.

Article 5. Right of organizations to establish federations and confederations and to affiliate with international
organizations. The Committee notes section 4 of Schedule I concerning the registration of federations, etc. The Committee asks
the Government to explain how this provision is applied in practice.

The Committee notes section 39 concerning control of foreign connections of unions and federations. Under the terms of
this section, it shall not be lawful for a trade union to be a member of any body constituted or organized outside the Bahamas
without a licence from the minister, who has discretionary power to grant or refuse it and/or to accompany it with certain
conditions. The Committee recalls that Article 5 of the Convention stipulates that first-level organizations, as well as federations
and confederations, have the right to affiliate with international organizations of workers and employers. Legislation which
restricts the right of international affiliation by requiring prior authorization by the public authorities, or by permitting it only in
certain conditions established by law, poses serious difficulties with regard to the Convention. The Committee therefore requests
the Government to take the necessary measures to amend its legislation so as to bring it into conformity with the Convention.
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Finally, with reference to its previous direct request, the Committee once again requests the Government to provide
information on the situation with regard to the draft Trade Union and Labour Relations Act and the draft Industrial Tribunal
and Trade Disputes Act.

The Committee requests the Government to provide its comments on the issues raised above in its next report.
The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Finally, the Committee notes the comments submitted by the International Trade Union Confederation in a
communication dated 4 August 2011, which refer to matters previously examined by the Committee.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation which reads as follows:

Prison guards. In its previous comments, the Committee had noted the Government’s statement to the effect that
measures to allow for the organization of prison guards were currently under consideration and that it was envisaged to review the
relevant provision. The Committee expressed the hope that, as the Government stated that amendments to the Industrial
Relations Act (IRA) were under review, the future legislation would recognize prison guards’ right to organize and to
collective bargaining and asked the Government to inform it of developments in this regard.

Fire brigade workers. The Committee had further noted the Government’s view that, as far as the fire brigade was
concerned, it was not desirable that its members be allowed to organize in view of the fact that it consisted exclusively of police
officers, that is members of a disciplined force, who doubled as trained firefighters. The Committee had requested the
Government to clarify whether they were police agents which also had functions of firefighters or whether they were
exclusively firefighters covered by police status.

Other questions. The Committee had also regretted to note that the Government had not replied to the questions raised in
its previous comments concerning Article 2 of the Convention (acts of interference). The Committee had requested the
Government to adopt legislative provisions to protect workers’ and employers’ organizations against acts of interference by each
other or each other’s agents, accompanied by effective and sufficiently dissuasive sanctions. In a previous comment, the
Committee had noted the Government’s indication that provisions strengthening this protection were contained in the Trade
Unions and Industrial Relations Bill, 2000, a copy of which would be sent to the ILO after its adoption by the Legislative
Assembly. The Committee expressed the hope that the future legislation would guarantee an adequate protection against acts
of interference and had requested the Government to keep it informed in this respect.

Representativeness for collective bargaining. The Committee had also taken note of the comments on the application of
the Convention submitted by the International Trade Union Confederation (ITUC) criticizing the requirement for a trade union to
represent 50 per cent of the workers plus one in a unit in order to be recognized for bargaining purposes and the fact that an
employer may, after 12 months of unsuccessful negotiations, apply for a union’s recognition to be revoked (with some employers
deliberately dragging out negotiations for that purpose). The ITUC added that the Government had failed to honour industrial
agreements. The Commiittee requested the Government to send its comments on the ITUC’s observations.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Finally, the Committee notes the comments submitted by the ITUC, dated 4 August 2011, which refer to matters
previously examined by the Committee.

Bangladesh

Right of Association (Agriculture) Convention, 1921 (No. 11)
(ratification: 1972)

In its previous comments, recalling that all those engaged in agriculture — including those not employed in the
organized sector — enjoy the same rights of association and combination as industrial workers, the Committee requested
the Government to provide concrete information on the number of existing trade unions in the agricultural sector and the
number of collective agreements concluded.

The Committee notes that the Government provides statistics in its report regarding the number of existing trade
unions in the agricultural sector (jute: 161; tobacco: 68; sugar: 17; fisheries: 6; rubber: 24; tea: 10) for a total of around
282,000 members. The Committee requests the Government to provide additional information in its next report on the
number of collective agreements concluded in the agricultural sector.

The Committee is raising other points in a request addressed directly to the Government.

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1972)

Workers’ and employers’ organizations comments. The Committee notes the Government’s reply to the comments
submitted by the International Trade Union Confederation (ITUC) in previous years. With respect to ITUC allegations
concerning acts of violence, physical assault and arrests of trade union leaders and trade unionists that participated in
strikes in the garment sector, the Committee notes that the Government indicates that: (i) it is fully aware and committed
to freedom of association free from violence, pressure or threats of any kind and that the labour situation has improved
after lifting the state of emergency; (ii) some groups and persons were creating anarchy in industrial areas and were
involved in criminal activities and in these circumstances, the police and intelligence agency have taken measures to
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maintain law and order situation and that people were arrested for criminal offences, not for taking part in trade union
activities; (iil) to protect public properties and to clear the blockades organized in the garment sector, the law enforcement
agencies had to interrogate some violence-creating persons, but they did not harass anyone, those actions were not aimed
at harassing trade union leaders, nor to disrupt the trade union activities in the country and further, law enforcement
agencies are performing their duties under directives and close supervision of the Ministry of Home Affairs; (iv) at that
time, 350 women trade unionists, including the General Secretary of the Women’s Committee of the Jatiya Sramik
League, were arrested as they were in the crowd but they were released after a while and no charges were brought against
them; and (v) it believes that the rights of workers’ and employers’ organizations can only be exercised in a climate that is
free from violence, pressure or threats of any kind and that the laws do not allow any undue interference with trade union
activities.

The Committee further notes the Bangladesh Employers’ Federation’s comments related to the ITUC’s allegations
of acts of violence and that it indicated in particular that: (i) in the garment sector, trade unions are affiliated to different
political parties and they act according to the instigated instruction of those political parties; (ii) killing, assaults and
arrests are not at all desirable in workplaces; (iii) the reason of such undesirable acts is unawareness on the part of trade
unions about the principle of freedom of association and that, therefore, workers carry out acts of vandalism, damage and
blockade of the roads and highways for the realization of demands instead of negotiation or bipartite discussions; (iv) in
such situation, the law enforcement authority has to enforce the law; and (v) under such circumstances, the workers as
well as employers of the garment sector need to be educated through a process of training and awareness raising, which
should explain the benefits of freedom of association to the workers’ and employers’ organizations. The Committee
understands that the Government is availing itself of ILO technical assistance to raise awareness of freedom of association
rights in the sector, and expects that this assistance will promote the full realization of these rights in the sector.

With respect to its request to indicate the status of the court case concerning the Bangladesh Garments and Industrial
Sramik Federation (BGIWF) registration, the Committee notes that the Government indicates that the Department of
Labour submitted the case for the cancellation of the registration of the BGIWF for violation of its constitution and unfair
labour practice to the labour court in 2008 (No. 51 of 2008), and that the next hearing date was fixed on 16 November
2011. The Committee requests the Government to indicate in its next report the status of the registration of the
BGIWF.

Finally, the Committee notes the comments submitted by the ITUC on 4 and 31 August 2011, concerning allegations
of killings and physical assaults of protesters and arrests, detention, harassment and violence against trade union leaders
notably in the garment sector, the maritime sector, the shrimp cultivation and processing industry and export processing
zones (EPZs) as well as the refusal by the Registrar of Trade Unions (RTU) to register new unions in the garment sector.
The Committee requests the Government to take the necessary measures without delay to carry out investigations
concerning these serious allegations with a view to determining responsibilities and punishing those responsible, and
to provide full particulars in this respect.

Right to organize in EPZs. The Committee had previously noted the ITUC’s allegation that the Bangladesh Export
Processing Zones Authority (BEPZA) continued to raise obstacles to the establishment of workers’ associations in EPZs.
The Committee notes that in its 2011 comments, the ITUC indicates that, although the EPZ Workers’ Association and
Industrial Relations Act (2004) provided for the formation of trade unions in the EPZs, an amendment of this law in 2010,
only replaced the term “Workers’ Association” by “Workers’ Welfare Society”, which means that the right to form trade
unions in EPZs remains far off. The Committee notes that the Government indicates that the BEPZA is doing its utmost to
ensure that Workers’ Welfare Societies are established in all enterprises within the shortest possible time. The Committee
requests the Government to: (i) provide information and statistics on the number of workers’ welfare societies
established in the EPZs; and (ii) inform of all steps taken to amend legislation so that EPZ workers may fully exercise
the rights guaranteed by the Convention.

The Committee further recalls that it had previously commented on the EPZ Workers’ Associations and Industrial
Relations Act 2004, which contains numerous and significant restrictions and delays in relation to the right to organize in
EPZs. The Committee noted that according to the Government, the BEPZA was aware of the Committee’s comments in
this regard, which would be taken into consideration in the present review and amendment process of the EPZ Workers’
Associations and Industrial Relations Act 2004. The Committee notes with deep regret that in August 2010, the
Parliament passed the EPZ Workers’ Welfare Society and Industrial Relations Act 2010 (EWWSIRA) without addressing
any of its previous comments and that the EWWSIRA does not contain any real improvement in relation to the previous
legislation.

In these circumstances, the Committee once again requests the Government to take all the necessary measures to
bring the following provisions of the EWWSIRA into conformity with the Convention:

- section 16, which provides that the Workers’ Welfare Society will not be allowed in industrial units established after
the commencement of the Act until a period of three months has expired after the commencement of commercial
production in the concerned unit;

—  section 17(1), which provides that there can be no more than one Workers” Welfare Society per industrial unit;
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- sections 6, 7, 9 and 12, which establish excessive and complicated minimum membership and referendum
requirements for the establishment of Workers” Welfare Society (a Workers” Welfare Society may be formed only
when a minimum of 30 per cent of the eligible workers of an industrial unit seek its formation, and this has been
verified by the Executive Chairperson of the BEPZA, who shall then conduct a referendum on the basis of which the
workers shall acquire the legitimate right to form an association under the Act, only if more than 50 per cent of the
eligible workers cast their vote, and more than 50 per cent of the votes cast are in favour of the formation of the
Workers” Welfare Society);

—  section 9(2), which confers excessive powers to the Executive Chairperson of the BEPZA concerning the approval
of the Constitution Drafting Committee;

—  section 8, which prevents steps for the establishment of a Workers’ Welfare Society in the workplace for a period of
one year after a first attempt failed to gather sufficient support in a referendum;

—  section 27, which permits the deregistration of a Workers’ Welfare Society at the request of 30 per cent of the
workers even if they are not members of the association and prevents the establishment of another Workers’ Welfare
Society for one year after the previous one was deregistered;

- sections 28(1)(c), (e)—(h) and 34(1)(a), which provide for the cancellation of the registration of a Workers’ Welfare
Society on grounds which do not appear to justify the severity of this sanction (such as contravention of any of the
provisions of the association’s constitution);

- section 46(3) and (4), which establishes a total prohibition of industrial action in EPZs until 31 October 2013
(section 81(1) and (2)) and provides for severe restrictions of strike action, once recognized (possibility to prohibit a
strike if it continues for more than 15 days or even before this deadline, if the strike is considered as causing serious
harm to productivity in the EPZ);

—  section 10(2), which prevents a Workers” Welfare Society from obtaining or receiving any funds from any outside
source without the prior approval of the Executive Chairperson of the BEPZA;

—  section 24(1), which establishes an excessively high minimum number of associations to establish a higher level
organization (more than 50 per cent of the Workers” Welfare Societies in an EPZ);

—  section 24(3), which prohibits a federation from affiliating in any manner with federations in other EPZs and beyond
EPZs; and

- sections 20(1), 21 and 24(4), which do not seem to afford guarantees against interference with the right of workers to
elect their representatives in full freedom (e.g. the procedure of election is to be determined by the BEPZA).

The Committee also notes new subsection 4 of section 38 concerning check-off facilities which stipulates that “the
executive council at the beginning of the calendar year shall, with the accounts statement of the previous year, submit for
approval the current year’s revenue budget containing income-expenditure to the Executive Chairman or to an officer
authorized by him”. The Committee recalls that measures of supervision over the administration of trade unions may only
be useful if they are employed to prevent abuses and to protect the members of the trade union themselves against
mismanagement of their funds. Measures of this kind may, in certain cases, entail a danger of interference by the public
authorities in the administration of trade unions. The Committee requests the Government to indicate the scope of
application of this new subsection 4 of section 38 and its impact on check-off facilities.

Moreover, the Committee notes that under section 80 of the EWWSIRA, Workers’ Welfare Societies are now
prohibited from establishing any connection to any political parties or non-governmental organizations. The Committee
recalls that provisions imposing a general prohibition on political activities by trade unions for the promotion of their
specific objectives and provisions which restrict the freedom of trade unions to administer and utilize their funds as they
wish for normal and lawful trade unions purposes are contrary to the principles of freedom of association. The Committee
therefore requests the Government to take the necessary measures to repeal section 80 of the EWWSIRA.

The Committee further notes that a federation of the Workers’ Welfare Societies cannot be legally formed until
BEPZA has issued regulations. According to the ITUC’s comments, to date, BEPZA has yet to issue these regulations,
thus deliberately preventing the workers’ associations to form a federation in EPZs. The Committee requests the
Government to indicate the measures taken or envisaged to issue the regulations concerning the right of Workers’
Welfare Societies to establish and join federations, in accordance with Article 5 of the Convention.

Other discrepancies between national legislation and the Convention. The Committee once again recalls that for
many years it had been referring to serious discrepancies between the national legislation and the Convention. In previous
comments, the Committee noted the adoption of the Bangladesh Labour Act 2006 (the Labour Act), which replaced the
Industrial Relations Ordinance of 1969, and noted with deep regret that the Labour Act did not contain any improvements
in relation to the previous legislation and, in certain regards, contained even further restrictions which were contrary to the
provisions of the Convention. The Committee took note of the Government’s statement that a tripartite labour law review
committee to identify the gaps and discrepancies in the Labour Act and suggest the necessary amendments had been
constituted, as well as its indication that the workers excluded from the Labour Act’s provisions were not covered by other
legislation. The Committee notes the Government indicates in its report that the revision of the Labour Act with comments
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of all levels of stakeholders is under process and that a 22 member’s high-power tripartite committee headed by the State
Minister of Labour and Employment has been constituted. The Committee once again requests the Government to
provide information on any developments with regard to the review process referred to, including a copy of any
relevant draft amendment, and expresses the firm hope that the Labour Act will soon be amended to remove the
discrepancies previously identified, which it repeats as follows:

the need to repeal provisions on the exclusion of managerial and administrative employees from the right to establish
workers’ organizations (section 2 XLIX and LXV of the Labour Act) as well as new restrictions of the right to
organize of firefighting staff, telex operators, fax operators and cipher assistants (exclusion from the provisions of
the Act based on section 175 of the Labour Act). The Committee notes that the Government indicates that the telex
and fax operators are allowed to exercise their trade union rights. The Committee requests the Government to
indicate the legal provisions that grant trade union rights to the abovementioned workers;

the need to either amend section 1(4) of the Labour Act or adopt new legislation so as to ensure that the workers in
the following sectors, which have been excluded from the scope of application of the Act including its provisions on
freedom of association, have the right to organize: offices of or under the Government (except workers in the
Railway Department, Posts, Telegraph and Telephone Departments, Roads and Highways Department, Public
Works Department and Public Health Engineering Department and the Bangladesh Government Press); the security
printing press; establishments for the treatment or care of the sick, infirm, aged, destitute, mentally disabled,
orphans, abandoned children, widows or deserted women, which are not run for profit or gains; shops or stalls in
public exhibitions which deal in retail trade; shops in any public fair for religious or charitable purposes;
educational, training and research institutions; agricultural farms with less than ten workers; domestic servants; and
establishments run by the owner with the aid of members of the family;

the need to repeal provisions which restrict membership in trade unions and participation in trade union elections to
those workers who are currently employed in an establishment or group of establishments, including seafarers
engaged in merchant shipping (section 2 LXV, 175 and 185(2) of the Labour Act);

the need to repeal or amend new provisions which define as an unfair labour practice on the part of a worker or trade
union, an act aimed at “intimidating” any person to become, continue to be or cease to be a trade union member or
officer, or “inducing” any person to cease to be a member or officer of a trade union by conferring or offering to
confer any advantage and the consequent penalty of imprisonment for such acts (sections 196(2)(a) and (b) and
291 of the Labour Act); the Committee considers that the terms “intimidating” or “inducing” are too general and do
not sufficiently safeguard against interference in internal trade union affairs, since, for instance, a common activity
of trade unions is to recruit members by offering advantages, including with regard to other trade unions;

the need to repeal provisions which prevent workers from running for trade union office if they were previously
convicted for compelling or attempting to compel the employer to sign a memorandum of settlement or to agree to
any demand by using intimidation, pressure, threats, etc. (sections 196(2)(d) and 180(1)(a) of the Labour Act);

the need to lower the minimum membership requirement of 30 per cent of the total number of workers employed in
an establishment or group of establishments for initial and continued union registration, as well as the possibility of
deregistration if the membership falls below this number (sections 179(2) and 190(f) of the Labour Act); the need to
repeal provisions which provide that no more than three trade unions shall be registered in any establishment or
group of establishments (section 179(5) of the Labour Act) and that only one trade union of seafarers shall be
registered (section 185(3) of the Labour Act); finally, the need to repeal provisions prohibiting workers from joining
more than one trade union and the consequent penalty of imprisonment in case of violation of this prohibition
(sections 193 and 300 of the Labour Act);

the need to repeal provisions denying the right of unregistered unions to collect funds (section 192 of the Labour
Act) upon penalty of imprisonment (section 299 of the Labour Act);

the need to lift several restrictions on the right to strike: requirement for three-quarters of the members of a workers’
organization to consent to a strike (sections 211(1) and 227(c) of the Labour Act); possibility of prohibiting strikes
which last more than 30 days (sections 211(3) and 227(c) of the Labour Act); possibility of prohibiting strikes at any
time if a strike is considered prejudicial to the national interest (sections 211(3) and 227(c) of the Labour Act) or
involves a public utility service including the generation, production, manufacture, or supply of gas and oil to the
public, as well as railways, airways, road and river transport, ports and banking (sections 211(4) and 227(c) of the
Labour Act); prohibition of strikes for a period of three years from the date of commencement of production in a
new establishment, or an establishment owned by foreigners or established in collaboration with foreigners (sections
211(8) and 227(c) of the Labour Act); penalties of imprisonment for participation in — or instigation to take part in
unlawful industrial action or go-slow (sections 196(2)(e), 291 and 294-296 of the Labour Act);

the need to repeal provisions which provide that no person refusing to take part in an illegal strike shall be subject to
expulsion or any other disciplinary measure by the trade union, so as to leave this matter to be determined in
accordance with trade union rules (section 229 of the Labour Act);
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—  the need to amend new provisions which define as an unfair labour practice on the part of workers, an act of
compelling or attempting to compel the employer to sign a memorandum of settlement or to accept or agree to any
demand by using “intimidation”, “pressure”, “threat” so as to ensure that there is no interference with the right of
trade unions to engage in activities like collective bargaining or strikes, and to repeal the consequent penalty of

imprisonment for such acts (sections 196(d) and 291(2) of the Labour Act);

—  the need to amend provisions which impose a penalty of imprisonment for failure to appear before the conciliator in
the framework of settlement of industrial disputes (section 301 of the Labour Act).

The Committee had previously requested the Government to indicate whether rule 10 of the Industrial Relations
Rules 1977 (IRR), which previously granted the RTU overly broad authority to enter trade union offices, inspect
documents, etc. without judicial review, had been repealed by the entry into force of the Labour Act 2006. The Committee
noted that the Government stated, in this regard, that rule 10 of the IRR remains valid, and that — as its purpose was to
maintain discipline in trade union administrations — it was not in favour of repealing the said provision. The Government
further indicated that the workers’ representatives in the tripartite review process towards the enactment of the Labour Act
had raised no objections to the RTU’s authority in these matters. In this respect, the Committee once again recalled that
the right of workers’ and employers’ organizations to organize their administration without interference by the public
authorities includes, in particular, autonomy and financial independence and the protection of the assets and property of
these organizations. There is no violation of the Convention if such verification is limited to exceptional cases, for
example in order to investigate a complaint, or if there have been allegations of embezzlement. Both the substance and the
procedure of such verifications should however always be subject to review by the competent judicial authority affording
every guarantee of impartiality and objectivity (see General Survey on freedom of association and collective bargaining,
1994, paragraphs 124—125). The Committee notes that the Government reiterates its previous comments in this regard. In
these circumstances, the Committee once again requests the Government to take the necessary measures to repeal rule
10 of the IRR or amend the latter so as to ensure that this provision granting the RTU authority to supervise trade
union internal affairs is in line with the principles mentioned above.

The Committee takes due note once again of the Government’s statement that it is fully committed to ensuring
compliance with the Convention and the promotion of freedom of association in the country. The Committee once again
invites the Government to avail itself of the technical assistance of the Office in respect of all the matters raised above.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1972)

The Committee notes the comments submitted by the International Trade Union Confederation (ITUC) on 4 and
31 August 2011, concerning the dismissal of more than 5,000 employees in the garment sector in 2010, in response to
workers’ exercise of their trade union rights as well as several cases in which the leaders of worker welfare societies have
been fired in retaliation for the exercise of trade union rights. The Committee requests the Government to provide its
observations thereon.

In its previous comments, the Committee had noted the comments submitted by the National Level Trade Union
Federation of Workers (NCCWE), sent along with the Government’s report, stating that there is a weak implementation of
labour law in general, and more particularly an unwillingness of employers to recognize trade unions and collective
bargaining. The Committee notes the Government’s indication that with all its capacity, it has been very much committed
to implement the provision of the Labour Act, 2006, all over the country and that it has established a Department of
Labour (MOLE) which looks after the trade unions aspects in the country and a Department of Inspection for Factories
and Establishments (DIFE). The Committee further notes that the Government has started the implementation of a Better
Work Programme, with the assistance of the ILO.

Articles 1 and 3 of the Convention. Protection of workers in export processing zones (EPZs) against anti-union
discrimination. In its previous comments, the Committee had noted that the ITUC referred to numerous problems
concerning the application of the Convention in the EPZ sector, particularly in the garment industry. The ITUC further
stated that although the law provides for the establishment of an EPZ labour tribunal and an EPZ labour appellate, these
two bodies had yet to be established, thus denying workers access to the judicial system for their grievances. The
Committee had requested the Government to provide information in respect of these matters, including information on the
number of complaints of anti-union discrimination in the EPZ sector submitted to the competent authorities, as well as the
outcomes of those complaints.

As concerns the establishment of an EPZ Labour Tribunal and an EPZ Labour Appellate, the Committee had
previously noted that according to the Government, EPZ workers could seek judicial redress in cases of anti-union
discrimination. The Committee had noted that the Government had decided to allow the existing labour courts of the
country (established under the Labour Act, 2006) to dispose of EPZs industrial disputes and settle the workers’
complaints, by incorporating necessary modifications in sections 56 and 59 of the EPZ Workers Association and Industrial
Relation Act 2004. The Committee notes that in August 2010, the Parliament passed the EPZ Workers’ Welfare Societies
and Industrial Relations Act 2010 (EWWSIRA) and that section 52 specifies that until the EPZ Labour Tribunal is
established under section 48 and the EPZ Labour Appellate Tribunal is established under section 51, labour courts
established under section 214 and the Labour Appellate Tribunal established under section 218 of the Bangladesh Labour

70



FREEDOM OF ASSOCIATION, COLLECTIVE BARGANING AND INDUSTRIAL RELATIONS

Act, 2006 shall be deemed to be the EPZ Labour Tribunal and the EPZ Labour Appellate Tribunal respectively for
carrying out the purposes of the Act. The Committee also notes that the Government indicates in its report that two
separate orders will be published within very short time regarding the EPZ Labour Tribunal and EPZ Labour Appellate
Tribunal. The Committee recalls the principle that the Government is responsible for preventing all acts of anti-union
discrimination and must ensure that complaints of anti-union discrimination are examined in the framework of national
procedures which should be prompt, impartial and considered as such by the parties concerned. The Committee requests
the Government: (i) to provide statistics in its next report on the number of complaints of anti-union discrimination
presented by workers in the EPZs before the labour courts established under sections 214 and 218 of the Bangladesh
Labour Act, 2006; and (ii) to indicate the progress made regarding the adoption of the two separate orders on the EPZ
Labour Tribunal and EPZ Labour Appellate Tribunal and to provide a copy of those two orders when adopted.

The Committee further notes that the Government indicates in its report that the intervention of counsellors is well
established in all EPZs to deal with employees’ grievances (e.g. harassment, dismissal, violence) and that conciliators and
arbitrators have the power to resolve disputes after counsellors, as per sections 40—45 of the EWWSIRA 2010. However,
the Committee notes that according to the ITUC’s 2011 comments, the Bangladesh Export Processing Zones Authority
(BEPZA) has not yet appointed new conciliators (when the 2004 Act expired, the Government did not extend the tenure of
the EPZ conciliator who was appointed under that act) as required under the EWWSIRA 2010 thus hampering industrial
dispute resolution in the EPZs. The Committee requests the Government to indicate the measures taken or envisaged to
appoint new conciliators in the very near future, as requested under the EWWSIRA 2010.

Article 2. Lack of legislative protection against acts of interference. The Committee had previously noted that
the Labour Act 2006 did not contain a prohibition of acts of interference designed to promote the establishment of
workers’ organizations under the domination of employers or their organizations, or to support workers’ organizations by
financial or other means with the object of placing them under the control of employers or their organizations, and had
requested the Government to indicate the measures taken to adopt such a prohibition. The Committee noted the
Government’s indication that protective measures are laid down in the Labour Act, particularly in sections 195 and 196
concerning “unfair labour practice on the part of the employer”, and that such act by the employer is an offence
punishable under section 291 of the Labour Act, which provides for a prison term which may extend to two years or with
a fine of up to 10,000 Bangladeshi taka (BDT), or both. The Committee further noted the Government’s indication that the
Tripartite Labour Law Review Committee (TLLRC) may consider adopting a more comprehensive prohibition, as
requested by the Committee. Noting that no further information was provided by the Government in its present report,
the Committee once again requests the Government to indicate in its next report the measures taken or contemplated so
as to adopt a comprehensive prohibition that covers acts of financial control of trade unions or trade union leaders, as
well as acts of interference in internal trade union affairs. The Committee hopes that as a first step, the TLLRC will
include in its recommendations that a comprehensive prohibition covering acts of financial control of trade unions or
trade union leaders, as well as acts of interference in internal trade union affairs should be adopted.

Article 4. Legal requirements for collective bargaining. In its previous comments, the Committee had referred to
section 179(2) of the Labour Act, which provides that a trade union may only obtain registration if it represents 30 per
cent of the workers in an establishment, as well as to section 202(15) of the Labour Act, which provides that if there is
more than one trade union in an enterprise, the Director of Labour shall hold a secret ballot to determine the collective
bargaining agent. The Committee recalled that the percentage requirements for registration of a trade union, and for the
recognition of a collective bargaining agent set out in sections 179(2) and 202(15) of the Labour Act 2006, may impair in
certain cases, in particular in respect of large enterprises, the development of free and voluntary collective bargaining. The
Committee notes that the Government indicates in its report that the percentage requirement in section 202(15) has been
repealed and that it is the trade union that secures the highest number of votes that is declared as the collective bargaining
agent. The Committee notes this information with interest and requests the Government to provide the text of the new
section 202 of the Labour Act, 2006.

The Committee further noted that according to NCCWE, collective bargaining is limited as there is no legal
provision for collective bargaining at the industry, sector or national levels. In this regard, the Committee notes the
Government’s indications that: (i) sections 202 and 203 of the Labour Act, 2006 directly concerns collective bargaining;
(i1) the settlement of disputes through bipartite negotiations is done at the industry level and that similarly, different issues
are settled through bipartite negotiation or through conciliation at the sector level, such as tea sector, shrimp sector, etc.;
(iii) collective bargaining was also done at the national level through consultation with the Workers’ Federation but such
practice no longer prevails; and (iv) there are currently 7,297 trade unions registered with the Department of Labour,
32 national federations, 112 industrial federations and 36 garments industries federations and a total of 11 collective
bargaining agreements. The Committee requests the Government to amend sections 202 and 203 of the Labour Act,
2006 in order to provide clearly that collective bargaining is possible at the industry, sector and national levels. The
Committee further requests the Government to provide statistics on the number of collective agreements concluded at
the industry, sector and national levels respectively in its next report.

Promotion of collective bargaining in the EPZs. In its previous comments, the Committee had requested the
Government to provide information on the extent of collective bargaining in the EPZ sector, including statistics on the
number of collective agreements concluded and the number of workers they cover. The Committee notes the
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Government’s indication that 302 enterprises are eligible for workers’ associations among 366 in operation and that
workers’ associations referendums were held in 205 enterprises — or 67.88 per cent of the total number of eligible
enterprises. However, no information was provided by the Government concerning the conclusion of collective
agreements in the EPZs. The Committee notes that according to the ITUC, while elected Workers’ Welfare Societies
(what substitutes for trade unions in the absence of a legal right to form one) in the EPZs have been established, employers
have failed to take the next step and bargain collectively as required by the EWWSIRA Act 2010. The Committee
therefore once again requests the Government to provide information in its next report on the extent of collective
bargaining in the EPZ sector, including statistics on the number of collective agreements concluded since 2008, and
the number of workers they cover.

The Committee further notes that according to the ITUC, there has been little progress on collective bargaining in
the EPZs and that this is largely due to the BEPZA’s insistence that there is no room for collective bargaining on any
working conditions above the minimum standards already established in the 2004 Act and BEPZA Instructions | and 2.
The ITUC adds that this largely eviscerates the bargaining provisions of the EWWSIRA 2010 and leaves no room for
collective bargaining. The Committee recalls that excluding wages, working hours, rest periods, leave and conditions of
works from the field of collective bargaining is not in harmony with Article 4 of the Convention. The Committee requests
the Government to ensure that this principle is applied in practice in the EPZs and to provide a copy of BEPZA
Instructions 1 and 2.

Tripartite wages commissions in the public sector. The Committee recalls that in its previous comments, it had
requested the Government to take the necessary legislative or other measures to end the practice of determining wage rates
and other conditions of employment in the public sector by means of government-appointed tripartite wages commissions
(section 3 of Act No. X of 1974). The Committee noted that the Government indicated in its report that this system does
not prevent free and voluntary collective bargaining. Nevertheless, the Committee, while recognizing the singularity of the
public sector which allows special modalities, considered that simple consultation with unions of public servants not
engaged in the administration of the State does not meet the requirements of Article 4 of the Convention. The Committee
notes that the Government once again reiterates its position. The Committee underlines that the Government has not
referred to any collective agreement in the public sector. The Committee therefore once again urges the Government to
take the necessary measures to end the practice of determining wage rates and other conditions of employment of
public servants not engaged in the administration of the State by means of simple consultation in government-
appointed tripartite wages commissions, so as to favour free and voluntary negotiations between workers’
organizations and employers or their organizations. The Committee once again requests the Government to indicate
any measures taken or contemplated in this regard.

Barbados

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation which read as follows:

Article 3 of the Convention. The right of organizations freely to organize their activities and to formulate their
programmes. The Committee recalls that for numerous years it has advised the Government to amend section 4 of the Better
Security Act, 1920, according to which any person who wilfully breaks a contract of service or hiring, knowing that this could
endanger real or personal property, is liable to a fine or up to three months’ imprisonment, so as to eliminate the possibility of
employers invoking it in cases of strikes. The Committee notes that the Government indicated that the administrative authority
has undertaken to move towards the drafting of an essential services legislation. The Committee recalls that no penal sanction
should be imposed against a worker for having carried out a peaceful strike and measures of imprisonment should not be imposed
on any account, including as regards strikes in essential services. Such sanctions could be envisaged only where during a strike,
violence against persons or property or other serious infringements of rights have been committed, and can be imposed pursuant
to legislation punishing such acts. Nevertheless, even in the absence of violence, if the strike modalities had the effect of making
the strike illegitimate, proportionate disciplinary sanctions may be imposed against strikers. The Committee trusts that the
Government will take duly into account the abovementioned principle when drafting the essential services legislation. The
Committee requests the Government to keep it informed of any developments in this respect and to provide a copy of the
legislation once adopted. Moreover, the Committee once again requests the Government to amend section 4 of the Better
Security Act, 1920, so as to bring it into conformity with the Convention.

Furthermore, the Committee recalls that it has been requesting the Government since 1998 to provide information on
developments in the process of reviewing legislation regarding trade union recognition to which the Government had referred, or
to indicate whether the drafting legislation process concerning trade union recognition could be considered as abandoned. In its
previous observation, the Committees had also noted that the Congress of Trade Unions and Staff Associations of Barbados
indicated that the Government submitted an amended Trade Union Act Cap. 361 to trade unions for comment and review. The
Committee had noted that the Government indicated that the drafting process regarding legislation or trade union recognition is
ongoing. The Committee requests the Government to provide with its next report information on any development in this
respect.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.
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Finally, the Committee notes the comments made by the International Trade Union Confederation (ITUC) in a
communication dated 4 August 2011, as well as the comments submitted by the Barbados Workers’ Union (BWU) in a
communication dated 1 September 2011, on issues already raised by the Committee.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1967)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a
communication dated 4 August 2011 indicating that the right to collective bargaining has still not been regulated by law,
stripping the mechanism of its effectiveness and that legislation tolerating certain anti-union practices, such as dismissal
for union activities, is also still in place. The Committee also notes the comments submitted by the Barbados Workers’
Union (BWU) in a communication dated 1 September 2011 concerning issues already raised by the Committee. The
Committee requests the Government to provide its observations thereon.

The Committee notes that the Government’s report has not been received. It must therefore reiterate its previous
points:

Article 1 of the Convention. Protection against acts of anti-union discrimination. The Committee recalls that in
previous observations, it had requested the Government to take all the necessary measures to ensure that the legislation provides
adequate protection against all acts of anti-union discrimination, in taking up employment and throughout the course of
employment, including at the time of termination, and covering all measures of anti-union discrimination (dismissals, demotions,
transfers and other prejudicial acts) as well as adequate and dissuasive sanctions. The Committee also noted the comments made
by the ITUC referring to the inadequacy of remedies for workers discharged for their union activity since courts may not reinstate
dismissed workers. The Committee had noted that the Government indicates in its report that section 40A of the Trade Union
Act, CAP 361 provides that any employer who dismisses a worker or adversely affects the employment or alters the position of a
worker, or threatens to dismiss or to adversely affect or alter the position of a worker, because that worker is, or seeks to become,
an officer, delegate or member of a trade union or takes part in trade union activities can be subject to a fine not exceeding
US$1,000 or to imprisonment for a term not exceeding six months or to both. As regards the amount of the fines, the Committee
recalls again the importance of making sanctions sufficiently dissuasive against acts of anti-union discrimination or interference.
The Committee had previously noted with interest that the Government indicated that it was in the final stages of drafting a new
employment rights legislation, which will, inter alia, make provisions for an employment rights tribunal to hear cases of unfair
dismissals and to make awards where necessary. Given that it appears that the envisaged protection would only cover cases of
unfair dismissals, the Committee requests the Government to take the necessary measures to bring the legislation into
conformity with the Convention as regards not only anti-union dismissals, but also other prejudicial acts perpetrated against
union leaders and members because of their affiliation or trade union activities and in particular, to strengthen the amount of
the legal fines and other relevant means which can be applied by the tribunal. The Committee requests the Government to
provide a copy of the new employment rights legislation once adopted.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.
The Committee is raising other points in a request addressed directly to the Government.

Belarus

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

Follow-up to the recommendations of the Commission of Inquiry (complaint made under article 26 of
the Constitution of the ILO)

The Committee notes the discussion that took place in the Conference Committee on the Application of Standards in
June 2011 concerning the application of the Right to Organise and Collective Bargaining Convention, 1949 (No. 98). The
Committee also notes the 361st Report of the Committee on Freedom of Association on the measures taken by the
Government of the Republic of Belarus to implement the recommendations of the Commission of Inquiry.

The Committee further notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 4 August 2011 detailing violations of the Convention, which the Committee had dealt with in its
previous comments. It also notes the comments submitted by the Belarusian Congress of Democratic Trade Unions
(CDTU) in a communication dated 30 August 2011.

The Committee notes that in its report, the Government reiterates its commitment to the social dialogue and
cooperation with the ILO. It informs of its intention to organize, together with the ILO, a tripartite seminar in the country
on the issue of social dialogue. The Government indicates that the situation of trade union rights in the country has
stabilized. While there are still some contentious issues and some criticism from the trade union side, the Government
considers this is a common feature of social dialogue. While noting this information, the Committee regrets that the
Government provides very limited new information on the measures taken to implement the 2004 recommendations of the
Commission of Inquiry and this Committee’s previous requests in respect to the application of the following Articles of
the Convention.

Article 2 of the Convention. The Committee recalls that in its previous observations it had urged the Government to
take the necessary measures to amend Presidential Decree No. 2, its rules and regulations, so as to eliminate the obstacles
to trade union registration (legal address and 10 per cent minimum membership requirements). The Committee notes that
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in its communication, the CDTU points out that there have been no concrete proposals to amend the Decree, which
continues to create obstacles to trade union registration. In this respect, the CDTU alleges that Polotsk municipality denied
registration to the Free Trade Union primary organization of “Self-employed workers at Polotsk outdoor collective farm
market”. The Committee is once again bound to note with deep regret the absence of any tangible measures taken by
the Government to amend the Decree despite the numerous requests by the ILO supervisory bodies. It therefore once
again urges the Government to take the necessary steps to that effect in consultation with the social partners so as to
ensure that the right to organize is effectively guaranteed. The Committee requests the Government to indicate all
measures taken in this respect.

The Committee recalls that it had previously requested the Government to provide its observations on the CDTU’s
allegations of refusal to register the primary trade union organization of the Belarus Independent Trade Union (BITU) at
the “Delta Style” enterprise and to provide a copy of the Supreme Court Decision in the case of refusal to register
“Razam” organization. The Committee notes the Government’s indication that the decision to deny registration to the
BITU primary trade union organization at the “Delta Style” was due to the process of liquidation of the undertaking and
its merger with the “Kupalinka” enterprise that occurred on 27 April 2011. The Committee considers that the restructuring
of an enterprise, including by way of merger, should not preclude the right of workers to establish a trade union of their
own choosing. The Committee also regrets that the Government failed to transmit the decision of the Supreme Court in
the “Razam” case. The Committee strongly encourages the Government to continue cooperation with the social
partners in addressing the issue of registration in practice and to indicate in its next report all progress made in this
respect. It further requests the Government to indicate whether the BITU has applied for the registration of its primary
trade union at the “Kupalinka” and if so, the outcome of the registration procedure.

Articles 3, 5 and 6. The Committee recalls that it had previously expressed its concern at the allegations of repeated
refusals to authorize the CDTU, the BITU and the Radio and Electronic Workers” Union (REWU) to hold demonstrations
and meetings and requested the Government to conduct independent investigations into these allegations, as well as to
bring the attention of the relevant authorities to the right of workers to participate in peaceful demonstrations to defend
their occupational interests. The Committee once again notes with deep regret that no information has been provided by
the Government in this respect. The Committee notes with concern that the CDTU alleged new cases of refusals to
authorize the holding of demonstrations. Recalling that protests are protected by the principles of freedom of association
and that public meetings and demonstrations should not be arbitrarily refused, the Committee urges the Government to
indicate the measures taken to investigate the alleged cases of refusals to authorize the holding of demonstrations and
meetings and to bring the attention of the relevant authorities to the right of workers to participate in peaceful
demonstrations to defend their occupational interests.

The Committee recalls that it had previously noted with concern the CDTU’s allegation that following a refusal by
the “Delta Style” company’s management to authorize a trade union meeting, the chairperson of the Soligorsk BITU
regional organization met with several women workers (on their way to their workplaces) near the entrance. Following
this event, the chairperson was detained by the police on 4 August 2010 and subsequently found guilty of committing
administrative offence and fined. According to the CDTU, the court had decided that having met members of the union
near the entrance gate of the company, the trade union leader had violated the Law on Mass Activities. The Committee
had requested the Government to provide its observations on the facts alleged by the CDTU. The Committee regrets that
the Government provides no information in this respect. The Committee notes with concern new allegations of arrests and
detention of members of independent trade unions following their participation in public events, as detailed in the CDTU’s
communication. The Committee requests the Government to provide its observations thereon.

In this connection, the Committee recalls that for a number of years it has been requesting the Government to amend
the Law on Mass Activities, which imposes restrictions on mass activities and provides for dissolution of an organization
for a single breach of its provisions, while organizers may be charged with a violation of the Administrative Code and thus
subject to administrative detention and regrets that no information has been provided by the Government on concrete
measures taken in this respect. The Committee understands, however, that this piece of legislation has been recently
amended so as to further restrict the right to organize public events. The Committee requests the Government to provide
a copy of these amendments.

The Committee further regrets that the Government has not provided any information in relation to the measures
taken to amend Presidential Decree No. 24 concerning the use of foreign gratuitous aid and sections 388, 390, 392 and
399 of the Labour Code, regarding the exercise of the right to strike. Recalling that the abovementioned legislative texts
(Law on Mass Activities, Decree No. 24 and sections 388, 390, 392 and 399 of the Labour Code are not in conformity
with the right of workers to organize their activities and programmes free from interference by the public authorities
and their amendment had been requested by the Commission of Inquiry over seven years ago, the Committee reiterates
its previous requests and asks the Government to indicate all concrete measures taken in this respect. The Committee
understands that the Law on Public Association and the Criminal Code have been recently amended and that these
amendments would have bearing on the application of the Convention. The Committee requests the Government to
provide copies of all relevant amendments to these legislative texts.

The Committee also once again requests the Government to indicate the measures taken to ensure that National
Bank employees may have recourse to industrial action without penalty.
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The Committee notes with deep regret that no progress has been made by the Government towards implementing
the recommendations of the Commission of Inquiry and improving the application of this Convention in law and in
practice during the reporting year. Indeed, the Government has not provided any information on steps taken to amend the
legislative provisions in question, as previously requested by this Committee, the Conference Committee, the Commission
of Inquiry and the Committee on Freedom of Association. In this respect, the Committee also notes the CDTU’s
indication that it was still awaiting to see an evidence and tangible progress with regard to the Government’s commitment
to ensure a friendly environment for independent trade union activity and social dialogue. The Committee regrets to note
the alleged violations of civil liberties in Belarus submitted by the CDTU in its communication, including instances of
interrogation of trade unionists and search of trade union premises. The Committee therefore urges the Government to
intensify its efforts to ensure that freedom of association and respect for civil liberties is fully and effectively
guaranteed in law and in practice and expresses the firm hope that the Government will intensify its cooperation with
all the social partners in this regard.

[The Government is asked to reply in detail to the present comments in 2012.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

Follow-up to the conclusions of the Committee on the Application of Standards (International
Labour Conference, 100th Session, June 2011)

Follow-up to the recommendations of the Commission of Inquiry (complaint made under article 26 of
the Constitution of the ILO)

The Committee notes the information provided by the Government and the discussion that took place in the
Conference Committee on the Application of Standards in June 2011. The Committee also notes the 361st Report of the
Committee on Freedom of Association on the measures taken by the Government of the Republic of Belarus to implement
the recommendations of the Commission of Inquiry.

The Committee further notes the comments submitted by the International Trade Union Confederation (ITUC) in a
communication dated 4 August 2011 detailing violations of the Convention, which the Committee had already dealt with
in its previous comments. It also notes the comments submitted by the Belarusian Congress of Democratic Trade Unions
(CDTU) in a communication dated 30 August 2011.

Articles 1, 2 and 3 of the Convention. Protection against acts of anti-union discrimination and interference. The
Committee recalls that it had previously noted with concern the comments made by the CDTU on the discriminatory use
of fixed-term contracts. The CDTU had alleged, in particular, that members of free and independent unions were forced to
leave their unions under the threat of non-renewal of their contracts, and had provided detailed information on the impact
of threats of non-renewal of fixed-term contracts on its affiliates at the following enterprises: “Grodno-Azot”, “Belshina”,
“Polimir”, Mozyr Oil Refinery, “Zenit”, Brest Pedagogical University and Hydraulic Power Station in Novolukoml. The
Committee had further noted with regret the case of Mr Aleksey Gabriel, dismissed leader of a primary-level organization
of the Belarusian Free Trade Union (BFTU) at the Lukoml Power Station and the allegations of anti-union discrimination
suffered by members affiliated to the Radio and Electronic Workers’ Union (REWU), threats and interference in internal
trade union affairs at “Mogilev ZIV” and “Avtopark No. 1”. It further noted the allegations of pressure put on workers to
leave their union at the Bobruisk Plant of Tractor Parts and Units (BFTU primary trade union), “Grodno-Azot” company,
“Delta Style” company in Soligorsk, “Lavanstroi” construction company and Minsk Automated Lines company (all
primary trade unions of the Belarusian Independent Trade Union (BITU)). The Committee urged the Government to take
the necessary measures to ensure that all of the abovementioned allegations of anti-union discrimination and interference
relating to the CDTU and REWU-affiliated trade unions and their members at all of the abovementioned enterprises, were
brought to the attention of the Council for the Improvement of Legislation in the Social and Labour Sphere (“the
Council”) without further delay. It requested the Government to provide information on the outcome of the discussion and
on any remedial measures taken should it be found that anti-union discrimination and interference have occurred.

The Committee notes that in its report, the Government indicates that a fixed-term contract is concluded upon an
agreement between an employer and a worker and that transfer from a permanent to contractual form of employment can
take place only if there are organizational, structural or economic reasons, which can be disputed by a worker in court.
The Government also indicates that the contractual form of employment provides employers with more flexible
possibilities of human resource management. An employer’s decision not to renew a contract cannot be qualified as
dismissal upon an employer’s initiative. The legislation in force does not require an employer to justify his or her decision
not to renew a contract with a particular worker: expiry of a contract is the basis of its termination. Therefore, if an
employer decides not to renew a contract upon its expiry, no justification is needed and the worker whose contract is not
renewed has no legal means to raise the non-renewal in court. The Committee notes that with regard to the allegations
concerning Mozyr Oil Refinery, the Government indicates that there are two primary trade unions at the enterprise: one is
affiliated to the Federation of Trade Unions of Belarus (FTUB) and the other, to the BITU. According to the Government,
sometimes workers change their affiliation from one union to the other, and in the period from 2009 to March 2011,
648 workers (some of whom were members of the BITU-affiliated union) left the enterprise for various reasons. With
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regard to the “Grodno Azot” company, the Government indicates that the allegations have been investigated by the
Prosecutor’s office on two occasions and that the allegations of pressure have not been confirmed. With regard to
Bobruisk Plant of Tractor Parts and Units and Minsk Automated Lines company, the Government indicates that both the
BFTU and BITU primary trade unions are signatories to the respective enterprises’ collective agreements alongside the
FTUB-affiliated unions.

The Committee notes the information provided by the Government with respect to the use of fixed-term contracts. In
this respect, it notes with concern allegations contained in the 2011 CDTU communication to the effect that short-term
contracts at the company level are used by employers to fight independent trade unions and that under this system,
numerous trade union activists have been dismissed and that the courts consistently dismiss such cases. The Committee
considers that not only dismissal, but also non-renewal of a contract, when imposed as a result of trade union membership
or legitimate trade union activities, would be contrary to the principle that no person should be prejudiced in his or her
employment by reason of trade union membership or activities.

The Committee regrets that the Government provides extremely limited information with regard to the alleged cases
of anti-union discrimination and interference at the abovementioned enterprises, despite the Conference Committee’s
explicit request to the Government to submit, after an independent and impartial investigation, detailed observations on
the allegations of anti-union discrimination, including as regards the anti-union impact of fixed-term contracts and
employer interference in workers’ organizations, as well as information on any proposed amendments to the legislation to
the Committee of Experts. The Committee further notes with regret new allegations of attempts to dissolve the BITU’s
primary trade union at Mozyr Oil Refinery through pressure on its members. The Committee recalls that it had previously
noted with regret that according to the CDTU, the Government refused to use the tripartite working group created by the
Council to discuss in substance the issue of trade union rights’ violation. The Committee notes with deep regret that in
this regard, the Government has not referred to any discussions on the issue of anti-union dismissals, threats, interference
and pressure which had taken place at the tripartite Council within the reporting year. The Committee therefore strongly
urges the Government to take the necessary measures to ensure that all of the abovementioned allegations of
anti-union discrimination and interference at all of the abovementioned enterprises, are brought to the attention of the
Council for the Improvement of Legislation in the Social and Labour Sphere without further delay. It requests the
Government to provide information on the outcome of the discussion and on any remedial measures taken should it be
found that anti-union discrimination and interference have occurred. It further requests the Government to provide
information on the employment status of Mr Aleksey Gabriel.

Furthermore, the Committee once again urges the Government to take measures to ensure that enterprise
managers do not interfere in the internal affairs of trade unions and instructions are given to the Prosecutor-General,
Minister of Justice and court administrators that all complaints of interference and anti-union discrimination are
thoroughly investigated. Should such complaints prove true, the necessary measures should be taken to put an end to
such acts and punish those responsible.

Article 4. Right to collective bargaining. The Committee recalls that it had previously requested the Government
to provide its observations on the CDTU’s allegations of refusal to bargain collectively with its affiliates at the “Naftan”
and “Grodno-Azot” enterprises. In this respect, the Committee notes that in its most recent communication, the CDTU
alleges that the employer at “Naftan” enterprise has excluded the primary BITU trade union from the collective bargaining
process and the agreement for 2011 has been signed with the primary trade union of the FTUB. The CDTU indicates that
the union’s appeals to the National Labour Arbitration and the State Labour Inspectorate and other bodies brought no
results. The Committee notes the Government’s indication that while the agreement was signed by the FTUB-affiliated
union, which is the most representative organization, it applies to all workers, regardless of their union membership. The
Government indicates, however, that the CDTU appealed to the tripartite Council and this issue was discussed during the
Council’s 1 November 2011 meeting. The Council has decided to refer this question to its tripartite working group. The
Committee requests the Government to provide information on the outcome of the discussion in the tripartite working
group concerning the case of “Naftan” enterprise, as well as on the situation at the “Grodno-Azot” with regard to the
participation of the CDTU-affiliated union in the collective bargaining.

The Committee welcomes the information provided by the Government in relation to the conclusion of a General
Agreement for 2011-13, covering all employers’ and workers’ organizations in the country, signed on 30 December 2010.
The Committee notes the Government’s intention to organize, together with the ILO, a tripartite seminar on the issue of
social dialogue.

The Committee strongly encourages the Government to intensify its efforts to ensure full implementation of the
recommendations of the Commission of Inquiry without delay, in close cooperation with all the social partners and
with the assistance of the ILO. The Committee further expresses the firm hope that the Government and the social
partners will continue the cooperation within the framework of the tripartite Council and that the latter will have a real
impact on ensuring that the right to organize is effectively guaranteed in law and in practice.
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Belgium

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1951)

Comments from trade union organizations. The Committee notes the comments dated 4 August 2011 from the
International Trade Union Confederation (ITUC) concerning the implementation of the Convention, in particular the
systematic recourse by employers to the judicial authority to ban trade unions from taking industrial action, especially
from setting up strike pickets. The ITUC denounces the employers’ failure to respect the “Gentlemen’s Agreement”
concluded by the social partners in 2002 on the peaceful settlement of industrial disputes. The Committee recalls that, in
its previous observation, it had noted comments on this same point made by the Confederation of Christian Trade Unions
(CSC), the General Labour Federation of Belgium (FGTB) and the General Confederation of Liberal Trade Unions of
Belgium (CGSLB) dated 21 December 2009. The Committee notes that in its reply, the Government expresses its full
recognition of the right to industrial action, such as the right to organize peaceful strike pickets, which it considers
inherent in the binding nature of international treaties ratified by Belgium. The Government states that it regrets that
certain employers abuse their right of recourse to the judicial authority but indicates that the number of appeals is limited.
Recalling the wide network of institutions for sectoral dialogue, conciliation offices and a professional body of social
conciliators put in place by the public authorities, the Government also states that it has requested the National Labour
Council to examine compliance with the “Gentlemen’s Agreement” signed in 2002 by the social partners. The Committee
requests the Government to report on the findings of its examination on compliance with the “Gentlemen’s
Agreement” concerning the peaceful settlement of industrial disputes, as well as on any follow-up.

The Committee further recalls that in their communication dated 21 December 2009, the CSC, the FGTB and the
CGSLB had also denounced a court decision restricting the autonomy of trade unions in the exercise of their disciplinary
powers. In this respect, the Committee notes the Government’s reply that the ruling of first instance that had been
criticized had been overturned by the Antwerp Court of Appeal, which considered that a trade union had the right to
exclude a member in accordance with its own statutes and respect of the right of defence. The Committee notes this
information.

The Committee notes that, in its communication of August 2011, the ITUC reported that the police had made
250 arrests at the Euro-demonstration in Brussels on 29 September 2010, which had been organized by European trade
unions; 150 of these arrests had been carried out as a preventive measure, even before the demonstration was held. The
Committee requests the Government to provide its observations in reply to the comments by the ITUC.

Belize

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1983)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a
communication dated 4 August 2011 concerning problems in practice for the exercise of trade union rights in the banana
plantations and in export processing zones (EPZs). The Committee expresses the firm hope that the Government will be
in a position to provide in its next report full particulars on ITUC’s 2008 and 2011 comments.

Article 3 of the Convention. Compulsory arbitration. The Committee recalls that it had previously requested the
Government to amend the Settlement of Disputes in Essential Services Act 1939 (SDESA), which empowers the
authorities to refer a collective dispute to compulsory arbitration, to prohibit a strike or to terminate a strike in services
that cannot be considered essential in the strict sense of the term, namely: the banking sector, civil aviation, port authority
(pilots), postal services, social security scheme and the petroleum sector. The Committee notes that the Government
indicates in its report that the Labour Advisory Board in its ongoing review of national labour legislation recommended
that the Schedule to the SDESA be amended so as to exclude: (i) civil aviation and airport security services (AIPOAS);
(i1) monetary and financial services (banks, treasury, Central Bank of Belize); (iii) the POA Authority (pilots and security
services); (iv) postal services; (v) the Social Security Scheme administered by the Social Security Board; and (vi) services
in which petroleum products are supplied, transported, conveyed, handled, loaded, unloaded or sold. The National Trade
Union Congress of Belize (NTUCB) corroborated this information in its comments submitted on 12 November 2011. The
Commiittee notes this information with interest and requests the Government to provide a copy of the new legislation
once it is adopted.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1983)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a
communication dated 4 August 2011, which refers to matters previously raised by the Committee. The Committee
requests the Government to provide its observations thereon.
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Articles 1 and 3 of the Convention. Protection against acts of anti-union discrimination. In respect of the legal
protection concerning anti-union discrimination, the Committee had previously noted that in its 2008 comments, the ITUC
alleged that court procedures in cases of anti-union discrimination were too slow and cumbersome, while the fines
imposed were extremely low. The Committee notes with satisfaction the adoption of the Labour (Amendment) Act 2005
(No. 3 of 2011), adopted on 13 April 2011 which includes new sections on “unfair dismissal” providing for judicial
reinstatement of workers or workers’ representatives dismissed because of their union membership or participation in
union activities (section 42(1)(a) and (b) and section 205(1) and (2)).

In its previous comments, the Committee had noted the ITUC’s allegation that in practice violations occurred in the
banana plantation sector and in export processing zones, where employers do not recognize unions, and had requested the
Government to provide information on these matters. The Committee had noted the Government’s indication that the
ITUC’s 2008 comments would be submitted to a tripartite body established under the provisions of the Trade Unions and
Employers’ Organizations (Registration, Recognition and Status) Act (“the Act”) and appointed in August 2008. In this
regard, the Committee notes that, according to the comments submitted by the National Trade Union Congress of Belize
(NTUCB) on 12 November 2011, the 2008 ITUC comments have not been discussed before the Tripartite Body appointed
in August 2008. The Committee requests the Government to take the necessary measures to ensure that a discussion
takes place before the Tripartite Body in this regard and requests the Government to provide information on the
outcome of the Tripartite Body’s deliberations on the matters raised by the ITUC.

Articles 3 and 4. Promotion of collective bargaining. The Committee had previously recalled that, under the
provisions of section 27(2) of the Act, a trade union could be certified as a bargaining agent if it received 51 per cent of
the votes and that problems might arise from such a requirement of an absolute majority since, where this percentage was
not attained, the majority union would be denied the possibility of bargaining. The Committee had noted the
Government’s statement that section 27(2) of the Act had still not been amended, and that it will keep the Office informed
of progress concerning the revision of the said law. The Committee notes that the Government indicates in its report that
the Tripartite Body will be undertaking and coordinating discussions concerning the possible amendment of section 27(2)
of the Act and prior to making a recommendation will meet with the Labour Advisory Board. The Committee expresses
the hope that it will be in a position in the near future to note progress on the amendment of the Trade Unions and
Employers’ Organizations (Registration, Recognition and Status) Act and requests the Government to provide
information on developments in this regard.

Benin

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the comments of the International Trade Union Confederation (ITUC), dated 4 August 2011,
reporting restrictions on the right to strike and on the continuing difficulty for trade union organizations to obtain legal
personality. The Committee recalls that, in 2009, the ITUC had denounced acts of intimidation against the leaders of the
principal trade union federations which had called a general strike in 2008 to protest against the decline in purchasing
power. The Committee also notes the comments of the General Confederation of the Workers of Benin (CGTB), dated
December 2009, which reported the infringement to trade union rights, thereby discouraging the establishment and free
functioning of trade union organizations in enterprises in the industrial processing zones. The Committee requests the
Government to provide its observations in reply to the comments made by the ITUC in 2009 and 2011, and to the
allegations of the CGTB.

Article 2 of the Convention. Right to establish trade unions without previous authorization. The Committee has
been requesting the Government for many years to take the necessary measures to amend section 83 of the Labour Code
which requires the filing of trade union by-laws in order to obtain legal personality in particular from the Minister of the
Interior, subject to a fine. In its previous observation, the Committee had noted the Government’s indication that its
comments would be taken into account during the revision of the labour legislation. In its last report, while repeating its
request for ILO technical assistance to help the social partners have a better understanding of the concept of freedom of
association, the Government indicates that the process of revision of the Labour Code is still ongoing and that the
requested amendments to the Code will be communicated in due time. Recalling that it has been making its comments
for many years, the Committee trusts that the revision of the labour legislation, with the assistance of the Office, will be
completed in the very near future. It expects the Government to indicate in its next report the amendments made in
order to bring the legislation fully in line with the Convention with respect to establishing trade union organizations
without previous authorization by removing the requirement to file their by-laws from the Ministry of the Interior,
subject to a fine.

Right of workers without distinction whatsoever to establish trade unions. In its previous comments, the
Committee had requested the Government to revise Ordinance No. 38 PR/MTPTPT of 18 June 1968 issuing the Merchant
Navy Code, which gives seafarers neither the right to organize nor the right to strike and provides for prison sentences for
breaches of labour discipline. The Committee notes the adoption of Act No. 2010-11 issuing the Maritime Code of the
Republic of Benin by the National Assembly on 27 December 2010. Although the Committee observes that reference is
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made to the representation of seafarers within the framework of collective agreements (section 224 of the Code), it
requests the Government to specify those provisions that expressly grant seafarers the right to organize and the right to
strike; those dealing with sanctions for breaches of labour discipline; and, more generally, those granting seafarers all
the guarantees of the Convention with respect to freedom of association.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1968)

The Committee notes the comments on the application of the Convention submitted by the General Confederation of
the Workers of Benin (CGTB) and the International Trade Union Confederation (ITUC).

In its previous comments, the Committee had hoped that the new Merchant Shipping Code would explicitly
recognize the right to collective bargaining of representative organizations of workers in merchant shipping. The
Committee notes the adoption of Act No. 2010-11 issuing the Maritime Code of the Republic of Benin, by the National
Assembly on 27 December 2010. The Committee notes this development with interest, and in particular that section 224
of the Code stipulates that: (i) collective agreements concluded between the qualified representatives of shipowners and
seafarers may determine, within the framework of legal provisions, the reciprocal obligations of shipowners and seafarers;
(i) these agreements are deposited with the Director of the Merchant Navy; and (iii) they must be entered in the crew list
and be available on board.

Plurinational State of Bolivia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

Comments of workers’ and employers’ organizations. The Committee notes the Government’s reply to the
comments made by the International Trade Union Confederation (ITUC) in 2009. The Committee notes the new
comments of the ITUC of 4 August 2011, which refer to matters that are already under examination.

The Committee also notes the comments of the Confederation of Private Employers of Bolivia (CEPB), dated
18 August, concerning the position of the ILO Employers’ group in relation to the right to strike (in this regard, see the
General Survey on the fundamental Conventions in light of the 2008 Declaration on Social Justice for a Fair
Globalization, Part II “Freedom of association and collective bargaining”).

Legislative issues. The Committee recalls that for many years it has been referring in its comments to the following
matters:

—  the exclusion of agricultural workers from the scope of the General Labour Act of 1942 (section 1 of the General
Labour Act of 1942, and Regulatory Decree No. 224 of 23 August 1943, issued under the Act), which implies their
exclusion from the guarantees afforded by the Convention. In its previous observation, the Committee noted the
reference by the Government to various provisions which have gradually granted the guarantees set out in the
Convention to agricultural workers and its indication that the Bill on agricultural and rural workers, establishing the
conditions and rights of agricultural workers, was before the Senate of the National Congress. The Committee notes
the Government’s indication in its report that: (1) the Bolivian people of pluricultural composition has drawn
inspiration from past struggles, from independence, from the peoples’ fight for liberation, from indigenous, social
and trade union protests, as well as the fight for lands, on the basis of which what is known as a new State has been
constructed; and (2) this construction commences with the new Political Constitution of the State which provides
that “all men and women workers shall have the right to organize in trade unions in accordance with the law” and
“trade union organization shall be recognized and guaranteed as a means of defence, representation, assistance,
education and culture for men and women workers in rural areas and the city; and men and women working on their
own account shall have the right to organize for the defence of their interests”. The Committee expresses the hope
that, in the context of this legislative process to which the Government refers, which was initiated with the
adoption of the new Political Constitution, the necessary measures will be taken to establish explicitly, in the
context of the legislation giving effect to the new Constitution, the guarantees afforded by the Convention to all
agricultural workers, whether they are employed or self-employed workers;

—  the denial of the right to organize of public servants (section 104 of the General Labour Act). In this respect, the
Committee notes the Government’s indication that: (1) the current Political Constitution provides in article 51(1)
that men and women workers shall have the right to organize in accordance with the law; (2) as the Political
Constitution has entered into force, it should be noted that the conditions of service of public officials contain
provisions which envisage through regulations the right to organize of workers in health and education sectors, such
as the Trade Union Confederation of Health Workers and the Confederation of Workers in Urban and Rural
Education; and (3) it is the responsibility of the Government to adapt and amend the current conditions of service of
public officials so that workers can be included in administrative careers and benefit from worthy and stable work in
accordance with the current Political Constitution. The Committee expresses the firm hope that the amendments to
the legislation to which the Government refers will be carried out in the very near future so that public officials
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enjoy the right to establish and join organizations of their choosing without previous authorization for the
promotion and defence of their interests;

the excessive requirement of 50 per cent of the workers in an enterprise to establish a trade union, in the case of an
industrial union (section 103 of the General Labour Act). In this respect, the Committee notes the Government’s
indication that, in accordance with the current Political Constitution, it has to amend and adapt the General Labour
Act and its Regulatory Decree, which date from 1942. The Committee trusts that these modifications will be
introduced in the near future;

the broad powers of supervision conferred on the labour inspectorate over trade union activities (section 101 of the
General Labour Act, which provides that labour inspectors shall attend the deliberations of trade unions and monitor
their activities). The Committee recalls that Article 3 of the Convention provides that workers’ organizations shall
enjoy the right to organize their administration and that the public authorities shall refrain from any interference
which would restrict this right;

the requirement that trade union officers must be of Bolivian nationality (section 138 of the Regulatory Decree of the
General Labour Act) and permanent employees in the enterprise (sections 6(c) and 7 of Legislative Decree No. 2565
of June 1951). In the view of the Committee, national legislation should allow foreign workers to take up trade union
office, at least after a reasonable period of residence in the host country, regardless of the acquisition of nationality
(see the 1994 General Survey on freedom of association and collective bargaining, paragraph 118). Provisions which
lay down the requirement to belong to an occupation or establishment in order to be a trade union officer are not
consistent with the Convention, as they may infringe on the right of organizations to elect representatives in full
freedom by preventing qualified persons, such as full-time union officers or pensioners, from carrying out union
duties, or by depriving unions of the benefit of the experience of certain officers when they are unable to provide
enough qualified persons from among their own ranks (see General Survey, op. cit., paragraph 117);

the requirement of the majority of three-quarters of the workers in order to call a strike (section 114 of the General
Labour Act and section 159 of the Regulatory Decree). The Committee recalls that the requirement of a decision by
over half of all the workers involved in order to declare a strike is too high and could excessively hinder the
possibility of calling a strike, particularly in a large enterprise. The Committee considers, for example, that it would
be more appropriate to reduce the required majority to a simple majority of the votes cast;

the illegality of general and sympathy strikes, subject to penal sanctions (sections 1 and 2 of Legislative Decree
No. 2565 and section 234 of the Penal Code). The Committee recalls that the general prohibition of sympathy strikes
could lead to abuse, especially where the initial strike is legal, and that these strikes, as well as general strikes, are
means of action that should be available to workers. The Committee further recalls that no penal sanction should be
imposed against a worker for having carried out a peaceful strike and that therefore measures of imprisonment
should not be imposed on any account. Such sanctions should be envisaged only where, during a strike, violence
against persons or property or other serious infringements of rights have been committed, and can be imposed
pursuant to legislation punishing such acts;

the illegality of strikes in the banking sector (section 1(c) of Supreme Decree No. 1958 of 1950). The Committee
recalls that banking services are not regarded as essential services in the strict sense of the term (those services the
interruption of which would endanger the life, personal safety or health of the whole or part of the population) in
which strikes may be banned or restricted. However, the Committee recalls the possibility of establishing a
negotiated minimum service in cases where, although the total prohibition of strike action is not justified, and
without calling into question the right to strike of the great majority of workers, it is considered necessary to ensure
that the basic needs of users are met;

the possibility of imposing compulsory arbitration by decision of the executive authorities in order to bring an end to
a strike, including in services other than those that are essential in the strict sense of the term (section 113 of the
General Labour Act). The Committee recalls that a system of compulsory arbitration through the labour authorities,
if a dispute is not settled by other means, can result in a considerable restriction of the right of workers’
organizations to organize their activities and may even indirectly involve an absolute prohibition of strikes, contrary
to the principles of freedom of association. The Committee recalls that compulsory arbitration to end a collective
labour dispute and strike situations is only acceptable if it is at the request of both parties involved in a dispute, or in
cases where a strike may be restricted, or even banned, that is in the case of disputes in the public service involving
public servants exercising authority in the name of the State or in essential services in the strict sense of the term,
that is those the interruption of which would endanger the life, personal safety or health of the whole or part of the
population;

the possibility of dissolving trade union organizations by administrative authority (section 129 of the Regulatory
Decree). The Committee recalls that measures of suspension or dissolution by administrative authority constitute
serious infringements of the principles of freedom of association. The Committee further considers that, in
accordance with Article 4 of the Convention, the dissolution of trade union organizations is a measure that only the
judicial authorities should be able to order, and then only in extremely serious cases.
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The Committee expresses the firm hope that in the context of the planned legislative reform, further to the
adoption of the new Political Constitution, all of its comments will be taken into account. The Committee requests the
Government to provide information on any developments in this respect and recalls that, if it so wishes, it may have
recourse to the technical assistance of the Office.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1973)

The Committee notes the Government’s reply to the comments made by the International Trade Union
Confederation (ITUC) in 2009. The Committee also notes the new comments of the ITUC, dated 4 August 2011, which
relate to matters that are already under examination by the Committee.

Legislative matters. The Committee recalls that for many years it has been addressing the following matters in its
comments:

—  the need to adjust the amount of the fines (between 1,000 and 5,000 bolivianos (BOB)) envisaged in Act No. 38 of
7 February 1944 to make them sufficiently dissuasive against acts of anti-union discrimination or interference; and

—  the need to guarantee the right to organize of public servants and agricultural workers and, hence, their right to
collect bargaining.

In its previous observation, the Committee noted in relation to these matters the Government’s indication that:
(1) following the approval of the new Political Constitution, the Ministry of Labour, Employment and Social Welfare
would satisfy itself that the new draft Code of Labour Procedure is efficient and effective, allowing labour disputes or
conflicts to be resolved more promptly; (2) the guarantees laid down in the Convention have been gradually extended to
agricultural workers and the Chamber of Senators of the National Congress has before it a Bill on agricultural or rural
workers, the aim of which is to establish conditions of work and rights for agricultural workers; and (3) the wording of the
new Political Constitution drew on Convention No. 98; its application has to be regulated through statutory laws; and the
Ministry of Labour, Employment and Social Welfare is currently preparing a new Labour Bill which will take into
account and incorporate the Committee’s observations.

The Committee notes the Government’s indication in its report that it has taken note of the Committee’s comments
and that the draft reform of the Labour Code was replaced by the preliminary draft of the General Labour Act, which is
currently being drawn up with a view to its approval. The Committee expresses the firm hope that the legislative process
that is reported to have begun following the adoption of the new Political Constitution will be completed in the near
future and that as a consequence: (1) the level of fines imposed for acts of anti-union discrimination or interference
will be updated to ensure that they are sufficiently dissuasive; and (2) the guarantees laid down in the Convention will
be granted to public officials who are not engaged in the administration of the State and to all agricultural workers,
whether they are employed or work on their own account. The Committee reminds the Government that it can have
recourse to ILO technical assistance if it so wishes.

Content of collective bargaining. Noting that for many years collective bargaining has in practice only covered
wages, but not other terms and conditions of employment, the Committee requested the Government in its previous
observation to take the necessary measures to encourage collective bargaining, including the bargaining of subjects other
than wages, such as other conditions of employment, and to provide information in this regard. The Committee notes the
Government’s reference to the procedure for the negotiation of claims and its indication that: (1) collective bargaining
does not solely cover wage matters and it is necessary to take into account the fact that sections 23 to 27 of the General
Labour Act and sections 17 to 20 of its Regulatory Decree cover the collective contract of employment, which is
understood as the agreement concluded between the employer and a workers’ union, federation or confederation, with a
view to determining general conditions of work or regulating them; (2) Supreme Decree No. 05051 of 1 October 1950
regulated aspects of the collective contract of employment; and (3) sections 106 to 113 of the General Labour Act and
sections 149 to 158 of its Regulatory Decree regulate the process of conciliation and arbitration in the context of collective
labour disputes. The Committee notes this information, but recalls that its comments on the subjects that are open to
collective bargaining do not refer to the legislation (which undoubtedly authorizes them), but rather to practice.

The Committee also recalls that in its previous observation it noted that Article 49(2) of the new Constitution
provides that “ the law shall regulate labour relations respecting collective contracts and agreements; sectoral and general
minimum wages and wage increases; reinstatement; paid rest and holidays, accounting of years of service, hours of work,
overtime, supplements for night work, Sunday rates; the additional salary at the end of the year; bonuses or other schemes
for participating in a company’s profits; compensation and severance pay; maternity protection; training and vocational
training and other social rights”. The Committee requested the Government to explain the exact meaning of this provision
and to indicate specifically whether its purpose is to establish minimum standards in the areas covered or to replace
provisions concluded in the framework of collective bargaining. In this respect, the Committee notes the Government’s
indication that, in accordance with the Political Constitution, consideration will be given to the adoption of provisions
governing the issues raised and that information will be provided in future reports on the progress achieved. The
Committee notes this information.
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Application of the Convention in practice. In its previous observation, the Committee requested the Government to
provide statistical data on the number of collective agreements in the public and private sectors, the subjects addressed and
the number of workers covered. In this regard, the Committee notes the Government’s indication that it does not yet have
processed data on the subjects covered and the number of workers covered, for which reason it notes the Committee’s
request and will provide information in later reports. The Committee expresses the hope that in the near future the
Government will be able to collect the requested statistical data and requests it to provide such data as soon as it
becomes available.

Bosnia and Herzegovina

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1993)

The Committee notes the comments of the International Trade Union Confederation (ITUC) dated 4 August 2011
concerning issues already raised by the Committee as well as matters related to the application of the Right to Organise
and Collective Bargaining Convention, 1949 (No. 98), which will be examined in the framework of that Convention.

Article 2 of the Convention. Requirement of previous authorization for the establishment of employers’ and
workers’ organizations. The Committee recalls that it had previously requested the Government to amend section 32 of
the Act on the Associations and Foundations of Bosnia and Herzegovina which authorizes the Minister of Justice to accept
or refuse request for registration of a trade union (paragraph 1) and provides that the request for registration shall be
considered as rejected if the Minister does not adopt a decision within 30 days (paragraph 2). The Committee notes that
the Government indicates in its report that more detailed instructions on how to complete the documentation required for
registration of associations were issued in 2010 under the Regulations on Keeping of Registry of Associations and
Foundations of Bosnia and Herzegovina, which will simplify the process and facilitate the understanding and application
of the Act on Associations and Foundations of Bosnia and Herzegovina. Furthermore, the Committee notes with interest
that the Government indicates that the draft Act on Amendments to the Act on Associations and Foundations of Bosnia
and Herzegovina, which is currently before Parliament, proposes amendments in line with the suggestions and instructions
of the Committee and that, in this regard, paragraph 2 of section 32 will be deleted. The Committee recalls that a provision
whereby a minister may, at his or her discretion, approve or reject an application for the creation of a general
confederation is not in conformity with the principles of freedom of association. More generally, a law providing that the
right to association is subject to authorization granted by a government department purely in its discretion is incompatible
with the principle of freedom of association. The Committee hopes that the draft Act will be adopted in the near future
and ensure that section 32(1) and (2) are amended so as to take into account these principles and ensure that any
undue delays in registration can be rapidly appealed to the courts. It requests the Government to supply information in
its next report on any developments in this respect.

Registration of the Confederation of Independent Trade Unions of Bosnia and Herzegovina (SSSBiH). In its
previous comments, the Committee had noted the unreasonable period which had elapsed since the filing of a registration
request by the SSSBiH and had requested the Government to indicate the outcome of the appeal lodged by the SSSBiH
before the Court of Bosnia and Herzegovina against the refusal of its registration. The Committee notes the Government’s
indication that: (i) on 18 May 2011, the Court of Bosnia and Herzegovina decided to return the case to the first instance
(the Ministry of Justice); (ii) the Ministry of Justice called on the SSSBiH to rearrange its 2002 registration request and
attached documents in compliance with the relevant legislation and to submit them within 30 days of receipt of notice so
as to enable the Ministry to implement the above ruling; and (iii) accordingly, the registration process of SSSBiH is under
way. Recalling that almost ten years have elapsed since the filing of a registration request by this organization, the
Committee expresses the firm hope that the SSSBiH will finally be registered without any further delay.

Republika Srpska. Article 3 of the Convention. Right of employers’ and workers’ organizations to elect their
representatives in full freedom. In its previous comments, the Committee had noted that the Regulation on the
registration of trade union organizations would be amended so as to allow trade union representatives not permanently
employed by the employer to submit an application for inclusion in the register. The Committee notes from the
Government’s report that negotiations between the Government and the trade unions are still ongoing regarding the
adoption of the new Regulations and that in its view it is unacceptable that persons who are not employed by the employer
are presidents of unions at the enterprise level considering that the right to organize is guaranteed to workers and not to
third parties without worker status and that unions are free to hire lawyers if need be. The Committee recalls that
provisions which require all candidates for trade union office to belong to the respective occupation, enterprise or
production unit infringe the organization’s right to elect representatives in full freedom by preventing qualified persons,
such as full-time union officers or pensioners, from carrying out union duties or by depriving unions of the benefit of the
experience of certain officers when they are unable to provide enough qualified persons from among their own ranks. In
order to bring such legislation into conformity with the Convention, it would be desirable to make it more flexible, either
by admitting as candidates persons who have previously been employed in the occupation concerned, or by exempting
from the occupational requirement a reasonable proportion of the officers of an organization (see 1994 General Survey on
freedom of association and collective bargaining, paragraph 117). The Committee hopes that the abovementioned
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principles will be duly taken into account in the process of adoption of the new Regulations and requests the
Government to transmit a copy of the text as soon as adopted.

Botswana

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1997)

The Committee notes the comments made by the International Trade Union Confederation (ITUC) in a
communication dated 4 August 2011, as well as the comments made by Education International (EI) in a communication
dated 19 September 2011. In its previous comments, the Committee had noted the comments made by Education
International and the Botswana Teachers Union (BTU) concerning the Government’s interference in the internal
organization of the BTU. The Committee once again requests the Government to provide its observations thereon.

Articles 2 and 3 of the Convention. The Committee recalls that it had previously requested the Government to:

- amend section 48B(1) of the Trade Unions and Employers Organisations (Amendments), 2003 Act (TUEO Act),
which grants certain facilities (access to an employer’s premises for purposes of recruiting members, holding
meetings or representing workers; the deduction of trade union dues from employees’ wages, recognition by
employers of trade union representatives in respect of grievances, discipline, and termination of employment) only
to unions representing at least one third of the employees in an enterprise;

—  amend section 10 of the TUEO Act, so as to afford industrial organizations the opportunity to rectify the absence of
some of the formal registration requirements provided for in that section, and to repeal sections 11 and 15, which
result in the automatic dissolution and banning of activities of non-registered organizations; and

- amend sections 9(1)(b), 13 and 14 of the Trade Disputes Act, which empower the Commissioner and the Minister to
refer a dispute in essential services to arbitration, or to the Industrial Court for determination.

In this regard, the Government indicates in its report that it had noted the Committee’s comments and that
consultations with the social partners on amendments of all labour legislation are still ongoing. The Committee once
again hopes that due account will be taken of its comments in the process of amending the relevant labour legislation.
The Committee once again requests the Government to provide information, in its next report, on any progress made in
this regard. The Committee recalls that the Government may avail itself of the technical assistance of the Office if it so
wishes.

The Committee had also requested the Government to amend the list of essential services specified in the Schedule
of the Trade Disputes Act, which includes, among others, the Bank of Botswana, railway services and the transport and
telecommunications services necessary to the operation of all these services. The Committee was informed that the
Government has adopted the Trade Disputes (Amendment of Schedule) Order 2011, on 15 July 2011, adding the
veterinary services, teaching services and diamond sorting, cutting and selling services, and all support services in
connection therewith to the existing essential services. The Committee once again recalls that essential services are only
those the interruption of which would endanger the life, personal safety or health of the whole or part of the population
(see General Survey of 1994 on freedom of association and collective bargaining, paragraph 159). The Committee
considers that the new categories added to the Schedule do not constitute essential services in the strict sense of the
term and therefore requests the Government to amend the Schedule accordingly.

Furthermore, in its previous comments, the Committee had requested the Government to amend section 43 of the
TUEO Act, which provides for inspection of accounts, books and documents of a trade union by the Registrar at “any
reasonable time”. The Committee notes that according to the Government, section 43 does not authorize the Registrar of
Trade Unions to inspect the books of accounts but should be read only as conferring the powers to inspect such books on
the members of the union and not on the Registrar. Noting that according to the legislation, the books of accounts shall be
open to inspection as many times as provided by the Registrar, the Committee recalls that the control by the public
authorities (or by its decision) over trade union finances should, except when exercised on the basis of a complaint from a
certain percentage of workers, normally not exceed the obligation to submit periodic reports. In these circumstances, the
Committee once again requests the Government to take necessary measures to amend section 43 of the TUEO Act
accordingly.

The Committee had also requested the Government to indicate the practical application of sections 49 and 50 of the
TUEO Act which provide for the inspection by the minister of the financial affairs of a trade union “whenever he
considers it necessary in the public interest”, including the frequency with which these sections are invoked to inspect
trade unions finances. In this regard, the Committee notes the Government’s indication that these sections have never been
invoked.

Employees in the prison service. In its previous comments, the Committee had requested the Government to amend
section 2(1)(iv) of the TUEO Act and section 2(11)(iv) of the Trade Disputes Act, both of which specifically exclude
employees of the prison service from their scope of application, as well as section 35 of the Prisons Act, which prohibits
prison officers from becoming members of a trade union or any body affiliated to a trade union. The Committee notes that
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the Government indicates that prison services, in accordance with article 19 of the Constitution, are part of the disciplined
forces and that these forces are not permitted to unionise and that the prison services are not only part of the justice system
but they have also security responsibilities. The Committee recalls that while exclusion from the right to organize of the
armed forces and the police is not contrary to the provisions of the Convention, the same cannot be said for prison staff
and the functions exercised by the prison staff should not justify their exclusion from the right to organize on the basis of
Article 9 of the Convention (see General Survey of 1994 on freedom of association and collective bargaining,
paragraph 56). In these circumstances, the Committee once again requests the Government to amend the
abovementioned sections of the TUEO Act, the Trade Disputes Act and the Prison Act in order to grant to prison staff
the right to establish and join organizations of their own choosing.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1997)

The Committee notes the comments made by the International Trade Unions Confederation (ITUC) in a
communication dated 4 August 2011. The Committee also notes the comments made by Education International (EI) in a
communication dated 19 September 2011 concerning the unilateral determination and changes of the terms and conditions
of employment in the public sector (in matters that should be left to the parties), through the issuance of Statutory
Instrument No. 50 of 2011 which revoked, without consultations with the representative organizations, the new Public
Service Act and Status of the Bargaining Council and the Public Service Bargaining Council. The Committee recalls that
while Article 6 of the Convention allows public servants engaged in the administration of the State to be excluded from its
scope, other categories should enjoy the guarantees of the Convention and therefore be able to negotiate collectively their
conditions of employment, including wages. In addition, in the case of negotiations in the public or semi-public sector,
intervention by the authorities is compatible with the Convention in so far as it leaves a significant role to collective
bargaining. Measures which unilaterally fix conditions of employment should be of an exceptional nature, be limited in
time and include safeguards for the workers who are the most affected (see General Survey on freedom of association and
collective bargaining, 1994, paragraphs 262 and 265). The Committee requests the Government to amend Statutory
Instrument No. 50 of 2011 in accordance with this principle and in full consultation with the most representative
organizations and to provide information on the measures taken in this regard.

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous points
which read as follows:

Scope of the Convention. Application of the Convention to prison staff. The Committee had previously requested the
Government to amend section 2 of the Trade Disputes Act, section 2 of the Trade Union and Employers’ Organizations
(Amendment) Act 2003 (TUEO), and section 35 of the Prison Act, so as to ensure that prison staff are afforded all the guarantees
provided under the Convention. The Committee had noted from the Government’s report that it had no intention to grant prison
staff the right to unionize since their staff association, as provided for in the Prison Act, supposedly caters adequately for the
negotiations on their welfare, terms and conditions of employment. However, the Committee noted that according to section
35(3) of the Prison Act, a prison officer may only become a member of an association established by the minister and regulated in
the manner prescribed; and that under section 35(4), any prison officer who becomes a member of a trade union or anybody
affiliated to a trade union shall be liable to be dismissed from the service. The Committee recalls that all public service workers
other than those engaged in the administration of the State should enjoy protection against acts of anti-union discrimination and
interference and their union should enjoy bargaining rights. Therefore, the Committee once again requests the Government to
amend the Trade Disputes Act, the TUEO Act and the Prison Act to ensure to prison staff the rights enshrined in the
Convention.

Article 1 of the Convention. In its previous comments, the Committee had further noted the Government’s statement that
consultation was ongoing concerning the ITUC’s previous observation according to which if a trade union is not registered, union
committee members are not protected against anti-union discrimination (e.g. article 23 of the Employment Act). Recalling that
the Government is responsible for preventing all acts of anti-union discrimination in order to give effect to Article 1 of the
Convention, the Committee once again requests the Government to take the necessary measures to ensure that all union
committee members, including those of unregistered trade unions, enjoy an adequate protection against anti-union
discrimination.

Articles 2 and 4. Protection against acts of interference and promotion of collective bargaining. In its previous
comments, the Committee had requested the Government to provide information on the progress made with respect to the
following legislative changes:

- the adoption of specific legislative provisions ensuring adequate protection against acts of interference by employers or
employers’ organizations in the establishment, functioning or administration of trade unions, coupled with effective and
sufficiently dissuasive sanctions;

- the repeal of section 35(1)(b) of the Trade Disputes Act, which permits an employer or employers’ organization to apply to
the Commissioner to withdraw the recognition granted to a trade union on the grounds that the trade union refuses to
negotiate in good faith with the employer; and

- the amendment of section 20(3) of the Trade Disputes Act, so as to ensure that compulsory arbitration of disputes of
interest is permissible only in the following instances: (1) where the party requesting arbitration is a trade union seeking a
first collective agreement; (2) disputes concerning public servants directly engaged in the administration of the State; and
(3) disputes arising in essential services. In this respect, the Committee notes the Government’s indication that it has
included in the National Development Plan 10 a project to establish an independent dispute resolution system.

The Committee noted that consultations with the social partners on all labour legislation were still ongoing. The Committee
requests the Government to indicate, in its next report, any progress made on the abovementioned provisions and it hopes that
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the Government will make every effort to take the necessary action in the very near future. The Committee encourages the
Government to avail itself of the technical assistance of the Office if it so wishes.

ITUC’s comments. The Committee noted the ITUC’s comments concerning the necessity for a trade union to represent a
significant proportion of the workforce in order to bargain collectively. sThe Committee noted the Government’s indication that
in terms of section 48 of the TUEO Act as read with section 32 of the Trade Dispute Act, the minimum threshold to be
recognized by the employer is set at one third of the workforce of any organization. The Committee recalls that where, under a
system for nominating an exclusive bargaining agent, there is no union representing the required percentage to be so designated,
collective bargaining rights should be granted to all unions in this unit, at least on behalf of their own members. The Committee
requests the Government to provide in its next report information on the measures taken or contemplated so as to ensure that
where no union represents one third of the employees in a bargaining unit, collective bargaining rights are granted to all
unions in the unit, at least on behalf of their own members.

The Committee hopes that the Government will make every effort to take the necessary action in the near future.

Labour Relations (Public Service) Convention, 1978 (No. 151)
(ratification: 1997)

Article 1 of the Convention. In its previous observation, the Committee had noted that the Botswana prison service
is excluded from the scope of the Public Service Act, the Trade Union and Employers’ Organizations (Amendments) Act
2003 (TUEO) and the Trade Disputes Act. The Committee also noted the Government’s statement that the Botswana
prison service has been determined by national laws and regulations to be providing a security service. The Committee
notes that the Government indicates in its report that prison services, in accordance with article 19 of the Constitution, are
part of the disciplined forces and that these forces are not permitted to unionise and reiterates that the prison services are
not only part of the justice system but they have also security responsibilities. In this respect, the Committee once again
recalls that under Article 1 of the Convention, only the police, the armed forces, high-level employees, whose functions
are normally considered as policy-making or managerial, and employees whose duties are of a highly confidential nature,
may be excluded from the scope of the Convention. Accordingly, the Committee once again requests the Government to
amend section 2 of the TUEO Act, section 2 of the Trade Disputes Act and section 35 of the Prisons Act, so as to
guarantee for the prison service the rights enshrined in the Convention.

Article 5. In its previous comments, the Committee had noted that the current legislation does not provide adequate
protection to public employees’ organizations from acts of interference by the public authorities in their establishment,
functioning or administration. The Committee had noted that, according to the Government, the Public Service Act was
being reviewed and that consideration would be given to the Committee’s comments. Therefore, the Committee had
requested the Government to ensure that draft legislation contains precise provisions providing adequate protection to
public employees’ organizations from acts of interference by the public authorities in their establishment, functioning or
administration. Noting the Government’s indication that consultation on the matter is still ongoing, the Committee once
again hopes that the Government will make every effort to take the necessary action in the near future and invites the
Government to avail itself of the technical assistance of the Office in this regard, if it so wishes.

Brazil

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the comments of the Union of Hotel, Bar and Allied Workers of S@o Paulo and Region
(SINTHORESP) and the Confederation of Tourism Workers (CONTRATUH), dated 25 July 2011, alleging that trade
unions were excluded from the process of negotiating the recruitment of workers with disabilities in an enterprise in the
food sector. The Committee also notes the comments of the International Trade Union Confederation (ITUC), dated
4 August 2011, referring to matters already raised by the Committee, as well as allegations of anti-union dismissals and
the murder of two trade union leaders and a trade union member. The Committee notes that the Government states, in
reply to the ITUC comments, that it rejects any act of assault on the life and dignity of the worker and that, in this respect,
the authorities responsible for the investigation of criminal acts carry out their duties in line with the principles of due
process. The Committee notes this information and requests the Government to communicate the outcome of the
judicial inquiries conducted in relation to the killings of the trade union leaders mentioned by the ITUC (as well as the
alleged killings of 11 trade unionists between 1993 and 2009, denounced in 2009 by the Forga Sindical, the Noca
Central dos Trabalhadores do Brasil, the Unido Geral dos Trabalhadores, the Central Unica dos Trabalhadores, the
Central dos Trabalhadores e Trabalhadoras do Brasil and the Central General dos Trabalhadores do Brasil.

Article 4 of the Convention. Compulsory arbitration. In its previous observation, the Committee noted the
Government’s indication that: (1) under Constitutional Amendment No. 45 of 8§ December 2004 (reform of the judiciary,
amendment to Article 114), it was established that a collective dispute (dissidio coletivo) may only be determined with the
agreement of both parties (the intervention of the judiciary can no longer be requested unilaterally); (2) Decree No. 186
was adopted, under which the parties may discuss, in the context of the Ministry of Labour and Employment, disputes
which arise in relation to the registration of trade unions, thereby allowing the Ministry to act as a mediator in the dispute;
and (3) the labour courts may only intervene in collective bargaining at the request of both parties to the dispute. The
Committee requested the Government to indicate whether it is still possible “in practice” to impose “dissidio coletivo”
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through compulsory judicial arbitration at the request of only one party and to indicate in its next report the progress made
with regard to the reported draft trade union reform. Observing that the Government does not refer specifically to this
matter in its report, the Committee reiterates its request.

Right to collective bargaining in the public sector. The Committee recalls that for many years it has been referring
to the need, in accordance with Article 4 of the Convention, for public employees who are not engaged in the
administration of the State to have the right to collective bargaining. The Committee notes the Government’s indication
that, with regard to public officials, the Labour Relations (Public Service) Convention, 1978 (No. 151), was ratified in
2010 and that a working group was established with the social partners in the Ministry of Labour to formulate legislative
proposals to be sent to the Office of the President of the Republic and that a Bill and a draft constitutional amendment
would then be submitted. The Committee welcomes this information and expresses the hope that the Bill will grant
public employees who are not engaged in the administration of the State the right to conclude collective agreements.
The Committee requests the Government to provide information in its next report on any progress in this respect.

Subjection of collective agreements to financial and economic policy. The Committee recalls that in its previous
observations it also referred to the need to repeal section 623 of the Consolidation of Labour Laws (CLT), under the terms
of which the provisions of an agreement or accord that are in conflict with the orientations of the Government’s economic
and financial policy or the wage policy that is in force shall be declared null and void. The Committee notes the
Government’s indication that: (1) in the past, with a view to the protection of wages, clauses were included in collective
agreements providing for automatic adjustment when inflation reached a certain percentage; (2) it was common that, while
a collective agreement was in force, economic measures were adopted, accompanied by a new wage policy, and that
accordingly the wage adjustment measures became incompatible with the rules for adjustment during the inflationary
period; (3) in 2008, the Supreme Federal Tribunal issued a binding decision (“sumula”) prohibiting the use of the
minimum wage as the index used as a basis for calculating the salaries of public officials or employees; and (4) in a
socio-economic context that differs from the time when an agreement was concluded, it cannot be expected that a clause
that is incompatible with the new situation remains in force. The Committee notes this new information provided by the
Government and recalls once again that, except in exceptional circumstances required by economic stabilization policies,
it is the parties to the collective bargaining process who are best placed to determine wages and they should be the ones to
do so, and that it considers that the restriction contained in section 623 of the CLT affects the independence of the social
partners during collective bargaining and, when it is of a permanent nature, it impedes the development of voluntary
collective bargaining procedures between employers or their organizations and organizations of workers for the
determination of terms and conditions of employment. The Committee once again requests the Government to take steps
to repeal the legislative or constitutional provision that restricts the right to collective bargaining, and to provide
information in its next report on any measure adopted in this respect.

The Committee is raising other points in a request addressed directly to the Government.

Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1994)

The Committee notes the Government’s report and the general information provided on the application of the
Convention. However, the Committee observes that, the Government does not refer specifically in its report to the matters
raised in its previous observations, which related to the following points:

(a) the prohibition of establishing more than one trade union, whatever its level, to represent the same occupational or
economic category at the same geographical area (article 8(II) of the Constitution and section 516 of the
Consolidation of Labour Laws (CLT)). The Committee recalls that all workers, including rural workers, have the
right to establish organizations of their own choosing without previous authorization and that this implies the
effective possibility to create, if the workers so choose, more than one workers’ organization to represent the same
occupational or economic category in the same geographical area. The Committee requests the Government to
provide information in its next report on any measure adopted in this respect;

(b) the levying of compulsory union dues for all workers in a particular economic category (sections 57