BIBLIOTHEQUE DU BIT. CH-1211 GENEVE 22
Title: Information and reports on the applicatBin Q3 2ohivd Atikig 3

Component: - International Labour Conference, report iii.

} /
Issue: w2 v. 100, no. 1B (IIT) (2011)

Routing List: P09661 / COP |

International
Labour
Office

Geneva

v

100+

Session of the
International

« Labour Conference

w"‘ ’ ;Bm fn‘p

a fudure with

B

Social security
and the rule of law

INTERNATIONAL LABOUR CONFERENCE
100th SESSION, 2011

decontwork .
Sag




09661(2011-100-1B)293

International Labour Conference, 100th Session, 2011

General Survey concerning social security instruments
in light of the 2008 Declaration on Social Justice for a
Fair Globalization

Third item on the agenda:
Information and reports on the application
of Conventions and Recommendations

Report of the Committee of Experts
on the Application of Conventions and Recommendations
(articles 19, 22 and 35 of the Constitution)

Report Il (Part 1B)

International Labour Office Geneva






Social security
and
the rule of law

INTERNATIONAL LABOUR OFFICE GENEVA



ISBN 978-92-2-123099-1 (print)
ISBN 978-92-2-123100-4 (Web pdf)
ISSN 0074-6681

First edition 2011

The designations employed in ILO publications, which are in conformity with United Nations practice, and the
presentation of material therein do not imply the expression of any opinion whatsoever on the part of the
International Labour Office concerning the legal status of any country, area or territory or of its authorities, or
concerning the delimitation of its frontiers.

The responsibility for opinions expressed in signed articles, studies and other contributions rests solely with their
authors, and publication does not constitute an endorsement by the International Labour Office of the opinions
expressed in them.

Reference to names of firms and commercial products and processes does not imply their endorsement by the
International Labour Office, and any failure to mention a particular firm, commercial product or process is not a
sign of disapproval.

ILO publications can be obtained through major booksellers or ILO local offices in many countries, or direct
from ILO Publications, International Labour Office, CH-1211 Geneva 22, Switzerland. Catalogues or lists of
new publications are available free of charge from the above address, or by email: pubvente@ilo.org

Visit our web site: www.ilo.org/publns

Formatted by TTE Ref. Confrep-1LC100-11(1B)-2011-01-0202-4-En.docx
Printed by the International Labour Office, Geneva, Switzerland



Outline

Paragraphs

1o o (8 ox 1T0] o FA PO PPPRPPPP PPN 1-13
Part I. The right to social security in international law...............ccccc, 14-153
Chapter 1. Ninety years of standard setting in social SECUFitY .............evvvviviiiviinninnnnn. 14-109
Chapter 2. Maintaining social security rights through effective supervision

RS 1S 10 10 1) R 110-153
Part I1. Towards arights-based approach to social security........ccccccceeeernnnne 154-293
Chapter 1. Social security in the rights-based development framework.................... 154-168
Chapter 2. Taking the fundamental principles and rights at work beyond work ........ 169-233
Chapter 3. Making social security a constitutional right..............cccccciiiiiiiiinine 234-293
Part Ill. Three dimensions of strengthening legality in social security:

Extension, enforcement and du€ ProCess .......cccvvvvvvvveeeveeeeeeeeeeeeeennnne. 294-438
Chapter 1. Legal measures to extend social security Coverage .......ccccvvvvvvvvveevvennnnn. 294-329
Chapter 2. Enforcement of social security legislation.............cccocceeiiiiiiiiiiieeee 330-402
Chapter 3. The right of the beneficiary to complain and appeal in social security..... 403-438
Part IV. Making up the deficit in social security regulation..............cccccvveeeen. 439-572
Chapter 1. Strengthening protection of social security funds ...........ccccooccviviieeeeennnne 441-495
Chapter 2. The need for effective coordination between social security and

eMPlOYMENT POICY ...t 496-534
Chapter 3. Advancing social security through social dialogue ...........ccccevvvvvvvevvnnnneee. 535-572
Part V. Normative action and technical cooperation ..........cccccccceevviiiiiiinennnnn. 573-619
Chapter 1. Policy support and technical cooperation needs in social security .......... 573-596
Chapter 2. Social security standards-related action ...........ccccccccviviei i ereeiiiiccn e, 597-619
CONCIUAING FTEMAIKS ...oeeeiiiiiie et e e e e e e e e e e e e 620-634
ILC.100/111/1B \V;






Contents

Page
Tl eTe [FTed 1T} o HO SRR 1
The new format Of tNE SUIVEY ........uuiiiiiiiiii e 2
Information available ... 2
SITUCTUIE OF T8 SUIVEY ...t e e e e 3
Part I. The right to social security in international law.............................L 5
Chapter 1. Ninety years of standard setting in social SECUTtY ........ccccoeveeeiriiiiiiiiinii e, 5
A. The ILO’s mandate and standards in social security .......................c. 6
1. Evolution of the ILO’s mandate in the field of social security ..................... 6
2. Three generations of social security instruments...........................l 8
3. Integrity and flexibility of the current up-to-date social security standards. 14
B. Recommendations Nos 67 and 69 — The blueprint for income security and
universal medical care for the post-war World................ccevviiiiiii e, 16
1. The Income Security Recommendation, 1944 (NO. 67) ........cccevvvvvvevvvennenn. 17
2. The Medical Care Recommendation, 1944 (NO. 69).........ccccccceeeiieeeereennnns 18
3. Continuing relevance of Recommendations Nos 67 and 69....................... 20
C. Convention No. 102 — Foundation of international social security law............. 22
1. Defining the very principle of social SECUrity ...........cevvviviiiiiiiiiiiiiieiieeeeeeee, 22
2. Setting minimum standards for building viable systems ................cceeeens 24
3. Guiding the development of social security standards at the
FEGIONAI IEVEL ... .t 28
4. Measuring impact by cases Of Progress.......cccovvvviiiiieiee e 30
5. Status, influence and prospects of ratification of Convention No. 102....... 34
D. Convention No. 168 — Combining unemployment protection with
[abour MArket POHCIES ... ...uuuiuiiiiii e 39
1. Provisions of the Employment Promotion and Protection against
Unemployment Convention, 1988 (NO. 168).........ccccvvviiiiiiiiiiieeiiiiin e 39
2. Status, impact and ratification proSpects ..........ccuuvvveiiiieieiriiiiiii e 44

ILC.100/11I/1B vii



Social security and the rule of law

Chapter 2.

A.

Part II.
Chapter 1.
A.

B.

Chapter 2.
A.

viii

Maintaining social security rights through effective supervision

(1990—2005) .eeieeiiiiiiiieeie et e e r e e e e e e e 51
1990s — Containing the retreat of the welfare state ............ccccceeveiiiiiiiiiiiiicnnns 51
1. Flexibilization and deregulation of the labour market...............c..cccooennnnne. 51
2. Rollback of social DENEfitS........cccoviiiiiiiiiiii e 52
3. Reduction of the responsibility of the State...........ovvvvveviiiiiiiiiiiiiiieeeeeeeee, 54
4. Internationalization of employment and social problems ............cccccvvvnnnnn. 55
5. Improving the efficiency of social security schemes .............ccccccceiiiiinnee 57
The 2000s — Meeting the challenges of the twenty-first century...................... 58
1. The need for a vision of social security for the twenty-first century............ 58
2. A new distribution of risks and responsibilities...............cccceviiiiiiin e, 60
3. A new mix of enforcement and participatory measures ...........ccccccceeeuenee 61
4. The need for good governance of the social SECtOr...............cccvvviveeeeeennnns 63
Towards arights-based approach to social security ..........ccccvvvvvcennnnennn. 67
Social security in the rights-based development framework..........c..ccccceeeeee. 67
Social security as a human right and a duty of the State............ccccvvveeeen 67

The rights-based approach: Blending social security, democracy

and the rule of [aW ... 72
Taking the fundamental principles and rights at work beyond work ................ 77
Freedom of association and social security are mutually reinforcing............... 77
1. Collective bargaining as a means to regulate and extend social security.. 79
2. Restrictions on collective bargaining in social security matters ................. 79
3. Legislative involvement in collective agreements .............cccvvvvveeeennininnne 80
4. Social security and the right t0 StrKe ...........cccceiiiiiiiiiiiii e 81
Family and child benefits are effective means for the abolition of

Child 1aboUr ... 82
1. Guiding principles for the granting of family benefits ..............cccccccninnne. 83
2. Family benefit and child POVEITY...........oevviiiiiii e 84
3. Family benefits for preventing child labour.................cevvviiiiiiiiiiiiiiiiieiieeee, 84
4. Cash transfer ProgrammeEs ..........ccccooicurini e 86
5. Social security benefits to legally working children ............cccccceeeiiiiiininnnns 88

Elimination of discrimination in respect of employment, occupation
oo Yoo = Y= T ot U [ ] Y/ 89

1. Remuneration includes social security contributions and

benefits paid by the employer (Convention No. 100) ...........ccccevvvviiineneennn. 91
2. Entitlement to family allowances (Conventions Nos 100 and 111) ............ 92
3. Equal remuneration with respect to pension schemes

(Convention NO. 100) ......uuuuuiiieiieerierereeeererereereererererrreer——————————————————————————. 92

ILC.100/111/1B



Contents

Chapter 3.
A.

B.

Part Ill.

Chapter 1.
A.
B.

ILC.100/111/1B

4. Affiliation of part-time, domestic and informal sector workers

to social security schemes (Convention No. 111)............cccoeeeeieee. 93
5. Differences in statutory pensionable age between men and women
[(©ZeT0)Y7=T a1 To] o T NN [0 T 5 ) PRSPPI 94

Accepting employment as a condition for receiving social security benefits.... 95

1. Negation of compulsory work by the concepts of suitable and freely

ChOSEN EMPIOYMENT ....eei e e e 95
2. Compulsory activation of persons with disabilities ..................................... 97
Making social security a constitutional right.................cevvviiiiiiiiiiiiiiiiiieeeeeeeeeee, 101
Emergence of social security rights in national constitutions................cc......... 101
Main types of constitutional provisions concerning social security .................. 104
1. Binding or promotional ProViSIONS .......cccoeeeriiiiiiiii e e e e e 104
2. General statements or specific obligations.............cccooiiiiiiiiie 105
3. Scope of application of the constitutional guarantees................................ 109
4. Provisions attributing competence in respect of social security ................. 110
5. Provisions defining how social security should be implemented................ 111
6. Provisions attributing international treaties authority equal or

superior to NALIONAI AW ..........ueiiiii e e 112

The role of constitutional and supreme courts in defining the right to
LYo Lo o1 IRST=T o | |/ 113

1. Development of the constitutional right to social security in

= 1] N 0 0T =T 4 o PR 114
2. Protection of the constitutional right to social security in

EaSIerN BUIOPE ... 116
3. Examples of constitutional and supreme courts’ rulings from

OLNET FEOIONS ... e 118

Three dimensions of strengthening legality in social security:

Extension, enforcement and dU€ ProCeSS .....coovvvviiiiiiiiieeevvciiiiien e eeaeens 123
Legal measures to extend social security COVErage ..........ooeevvvevvvviinieeeereennnnns 123
The move to establish a social protection floor...........cccccvieeeii i, 124
Coverage of specific categories of workers...............cccco L 133
1. Private sector employees and employees in small enterprises.................. 134
2. Informal CONOMY WOIKEIS ... ...uuu e 134
3. Agricultural WOTKEIS .......ouuiii e 135
4. Seasonal WOIKEIS ......cooiiiie e 136
B HOMEBWOIKEIS ...ee e et e e e e e e e aa s 136
6. Part-time WOIKEIS........oouiiiiei ittt e e e e e e ear s 137
7. DOMESHC WOIKEIS ...eiiiieiiiiiiieie ettt e e e e e e e 137
8. Seafarers and sea fiSNErS...... .o 138
9. Other categories Of WOIKEIS ... ... 138
Extension of coverage to self-employed persons..........ccccccevvvvviiiiinineeeeeeennns 138



Social security and the rule of law

Chapter 2.
A

Chapter 3.
A.

nmo o W

Part IV.
Chapter 1.
A.

Enforcement of social security legislation ............ ... 141
Compulsory affiliation and payment of social security contributions................ 141
1. Collection of CONtHDULIONS........cuiiiiiiiiiiiiiiie e 141
2. Obligation of keeping records of contributionsS...........ccccccccieeeiiieeeeveeviinnnnn. 143
3. Provision of benefits in case of non-payment of contributions by the

EIMPIOYET ..ot e e e e 143
4. Recovering outstanding CONtriDULIONS.............covviiiiiiiiiiiiiiieeee e 144
State supervision and inspection of social security legislation ........................ 145
1. INSPECLION MECNANISIMS.....ceiiiiiiiiiiiiiie et e e 145
2. RIghtS Of INSPECIOIS. ...t 147
Legal proceedings and penalties .............c.ovvvviiiiiiiiiiiiiiii e 148
1. Penalties applied t0 @MPIOYErS ......cooceiiieiiiiiii e 149
2. Penalties applied to benefiCiaries. .........ccccccviiiiiiiiiieeeeeee e 151
3. Penalties applied to social security officials and other professionals......... 151
Undeclared work, social security evasion and fraud............cccccoouiviiinieeeeennnnns 152
New measures to combat social security fraud ...........cccooeeeiiiiiiiiiiii e, 155
1. Centralizing records and collection of contributions............cccccevvvvvvvvienneee. 157
2. Cooperation between social security and tax authorities................ccccceeees 159
3. Exclusion from public teNders .............ouviiiiiiiiiiee e 161
4. Consolidation Of OffENCES.......uuu e 162
The duty of social security institutions to inform and advise

the PErsONS ProtECLEA ...........uviiiiiiiee e 163
The right of the beneficiary to complain and appeal in social security............. 167
Provisions of the surveyed iNStrUMEeNTS ..ot 167
Main types of mechanisms settling individual claims..............ccccvvvviiviiiiieenneee. 169
Legal procedures in Specific branChes ............ccoooiiiiiiii e 172
The claimant’s right to assistance by a qualified person ...........ccccccvviiiennnne. 174
Simple and rapid litigation procedures...........ccccceeeeeiiiiiiie 174
Observance of the principles of due process.........cccccceveiiiii 175
Making up the deficit in social security regulation............cccccccveeeeiiiiinnee. 179
Strengthening protection of social security funds ...............ccccooo 180

Provisions for sustainable financing and the general responsibility

OF TN STALE ... 181
1. The principle of collective fiNanCINg ..........ccoooiiiiiiiiiiei e 181
2. General responsibility of the State for the due provision of benefits........... 185

ILC.100/111/1B



Contents

D.
E.

Chapter 2.

A.

Chapter 3.

A.

B.

C.
Part V.
Chapter 1.

A.

ILC.100/111/1B

Protection of social security funds against mismanagement, cyclical
fluctuation and market falUreS ...........oociiiiiiiiiie e

L. ACTUAKIAL STUAIES ... ceveiiee ettt ettt et e et e et e e e e e e e e eeaas
2. Establishment of reServe fUNAS..........oveeeeiieee e
I [ 0NV L=y (L= LA (U1 [T TP

Maintaining the purchasing power of benefits ........ccccccceeivi i,
Managing the financial deficit of social SeCUrity ............cevvvvvveiiiiiiiiiiiiiiieeeeeeee,
Steering social security through the global financial and economic crisis .......

The need for effective coordination between social security and
eMPIOYMENT PONICY ...t

Obstacles to efficient coordination between employment policy
AN SOCIAI SECUILY ...t a e e s

Flexible forms of employment and social security coverage gap ....................
The need for coordinated strategies for the informal sector ...............ccccveeeee..

The economic and social rationale behind the concept of suitable
EMPIOYIMENT ...ttt e e e e e e e e e e e e eeeeeas

The lack of effective monitoring of the use of social security subsidies to
safeguard eMPlOYMENT .........oiiii e

Advancing social security through social dialogue ...........cccoociiiiiiiiiiinininee.
Issues raised in replies to the article 19 questionnaire ............ccccceeveeeeerriinnnee.
The deficit of participatory management of social security schemes...............
The role of social dialogue in coping with the global economic crisis..............
Normative action and technical cooperation ..........cccccevvvevivieviiieieeeeeeeeeene,
Policy support and technical cooperation needs in social security ..................
Obstacles and difficulties for ratification and implementation .........................

1. Economic and financial difficultieS ...........c.ooevvviviiiiiiiiiieiiieiieeeeeeeeeeeeee
2. Non-conformity of national legislation and problems relating to
specific aspects of the Conventions............cccccooooeeii

Technical assistance received and requested...............cccc.

1. Technical assiStanCe reCeIVEA...........cuuuiiiiiie e e
2. Technical assistance requested..........ccoooiiiiiiiiiiiiiiiii e

Enhancing impact through technical cooperation .............ccccevvvvvvevevieeeeeeveennen,

Xi



Social security and the rule of law

Chapter 2. Social security standards-related action ..................oeeveeiiiiiiiiiiiiiiiiiiiiiiieeeeeeeee. 247
A. Overview of standards-related action since 1988.............cccceeeiiiiii . 247
1. Discussions on standards policy and the Cartier Working Party ............... 247
2. Social security standards and strategies for the extension of social
SECUIIEY e teeeeee ettt ettt e e e et e et e e e e e e e e e e e e e e e e e n e e e e e e e e e aaa 248
B. Suggestions by Members for standards-related action ..............ccccccvveeeeneenn. 249
C. New trends in recent StandardS ...........ccuveviiieie i 252
CONCIUAING TEMAIKS ....eeeeiiiiiie ettt e e e ettt e e e e e e e e e e e e e e eanneees 257
Appendices
I.  Social Security (Minimum Standards) Convention, 1952 (N0O. 102)............cccccvvvveeeenn. 263
II.  Employment Promotion and Protection against Unemployment Convention,
1988 (NO. L68) ..ciieeeeiiiiiiiiiieee e e e e eeett et et e e e e e e e ettt e e e e e e e e s s sntteaeeeeeeeeaaansssaneeeaaaeeeeennnnsnees 266
lll. List of representations submitted under article 24 of the ILO Constitution
concerning non-observance of social security CONVENLIONS ..........cccoevviiiiiiiiieeeeeennnnne 267
IV. Social security coverage of specific categories of workers ...................ccl 269
V. Governments’ replies to article 19 questionnaire on social SeCUrity ...........ccccceveeernns 277

List of tables

Table 1.
Table 2.
Table 3.

Table 4.

Table 5.
Table 6.

Table 7.

Table 8.

Table 9.

Xii

Main types of social security programmes covered by Convention No. 102 ... 26
Cases of progress in respect of Convention No. 102 (1965-2010)................. 31
Dynamics of the ratification of Convention NO. 102...........cccooviiiiiiiiiiiieeereennnns 35

Unemployment benefit standards throughout three generations of ILO
INSTIUMEINTS .eeeeeeei et e e e e e e e e e e e e e s e e e e e e e e aaans 48

Social security as a human right: International and regional standards........... 70

List of countries considering the establishment of a set of basic guarantees
for income security and access to medical care for all ............ccovvvvvvvvvvvvnnnnnnee. 126

Number of employers’ and workers’ organizations which have made
comments on social security instruments under articles 19 and 23
Of the ILO CONSHILULION .....cooiieee e 218

List of countries and employers’ and workers’ organizations requesting
technical assistance in the reports submitted under article 19 of the
CONSHEULION ... 241

List of cases for which technical assistance would be particularly useful
for the member States, General Report, CEACR ..o 244

ILC.100/111/1B



Contents

List of boxes

The Constitution of Ecuador of 2008...........ccoooeiiiiiiii e 103
The horizontal dimension of the ILO strategy for extension of social security

coverage: A set of essential non-contributory social security guarantees..............ccccceeou. 125
Fight against undeclared work and the informal economy in Turkey .........ccccccceeevieeririnnnns 152
Italy Voucher scheme for seasonal and occasional Work.............ccccoeeeieeeeieeeeee 154
France: Measures to combat social fraud .............oueviiiieiiiiiii e 157
Belgium: Crossroads Bank for SoCial SECUNtY..........ccuuuiiiiii e eeeeens 166
Pension fund monitoring SyStem in GEIMIANY ...........cuuiieiiiiiiiiiiiiee e 186
List of workers' and employers' organizations which have replied to the article 19

(o U LSEY i o] o] Fo U] £ PO PP PP PP PPPPPPPPPPRP 207
Ensuring compliance of the private and public pension schemes in Peru with the

basic principles of the international social security law: The diagnosis of the workers ...... 221
The private management of pension funds in Chile: The diagnosis of the workers............ 225
ILO Regional Meetings and SOCIal SECUNLY ...........eeeiiiiiiiiiiiiiiiie e 240

ILC.100/11I/1B xiii






Introduction

ILC.100/111/1B

1. In March 2009, at its 304th Session, the Governing Body of the International
Labour Organization decided that the recurrent item on the agenda of the 100th Session
(2011) of the International Labour Conference should address the ILO strategic objective
of enhancing the coverage and effectiveness of social protection, and within this
objective focus on social security. * In an effort to align the General Survey of the
Committee of Experts on the Application of Conventions and Recommendations
(CEACR) with the recurrent item report, the Governing Body decided that the General
Survey will cover the first and the last on the list of the up-to-date social security
Conventions — the Social Security (Minimum Standards) Convention, 1952 (No. 102),
and the Employment Promotion and Protection against Unemployment Convention,
1988 (No. 168). 2 Separated in time by 36 years, these Conventions conceptually
encompass the period during which the main edifice of international social security law
has been constructed. The idea of social security itself and the master plan for its
subsequent development into legally binding standards were laid down in 1944 by the
Income Security Recommendation, 1944 (No. 67), and the Medical Care
Recommendation, 1944 (No. 69), which were therefore also included in the Survey.

2. Together, these four instruments provide perhaps the most comprehensive
reflection of the economic thinking, legal doctrine and technical solutions, as basic
minimum standards, that have been driving the development of social security in the past
century. The Committee of Experts has been carefully attentive to this heritage, while
also recognizing that in the twenty-first century ILO standards must face the new
realities of globalization and a growing informal economy that have been reshaping the
classic social security architecture. Surveying the legacy of the social security
standards adopted in the 1950s and 1960s, the Committee observes that there is
now a clear need for the adoption of new complementary approaches to help guide
the future policy choices of ILO constituents. > The Committee sees these possible
new approaches as promoting continuity, coherence and sustainability, and as further
developing social security based on the unwavering principles of social justice, fairness
and solidarity.

1 GB.304/LILS/5.

2 The other up-to-date social security Conventions are as follows: the Equality of Treatment (Social Security)
Convention, 1962 (No. 118); the Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980]
(No. 121); the Invalidity, Old-Age and Survivors’ Benefits Convention, 1967 (No. 128); the Medical Care and
Sickness Benefits Convention, 1969 (No. 130); and the Maintenance of Social Security Rights Convention, 1982
(No. 157).

% The Committee decided to highlight in bold certain statements throughout the General Survey, to which it
attaches particular importance.
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The new format of the Survey

3. The four surveyed social security instruments together encompass 132 standard
pages of printed text and over 700 paragraphs of legal provisions. The sheer volume and
the technical complexity of the instruments explain the unusual length of the present
General Survey. In addition, the Committee was charged with incorporating the new
format of the article 19 questionnaire on social security instruments adopted by the
Governing Body. An important emphasis of this questionnaire was on elucidating the
interaction of social security, as part of the ILO strategic objective of social protection,
with the other strategic objectives, which the Declaration on Social Justice for a Fair
Globalization of 2008 views as “inseparable, interrelated and mutually supportive”. *
The Survey therefore includes chapters exploring the multiple linkages between social
security and the fundamental principles and rights at work (Part 11, Chapter 2), social
security and employment policy (Part 1V, Chapter 2), as well as social security and
social dialogue (Part IV, Chapter 3).

4. The Committee of Experts observes that comprehensive legal frameworks for
policy coordination in these areas exist mostly in the form of ideas and plans; in practice,
coordination is often weak or non-existent. Policy integration issues have gained
particular prominence in the context of the global financial and economic crisis, which
has adversely impacted many social security systems by drawing them into a negative
synergy involving low growth, high unemployment and budget deficit. Uncertainty as to
the effectiveness of various “crisis recovery” strategies and the gravity of the austerity
measures taken in many countries amplified the Committee’s concerns over the
sustainability of social security finances and related administration. These concerns are
addressed in the chapter dealing with the protection of social security funds (Part 1V,
Chapter 1).

Information available

5. Given that social security or its absence touches nearly everyone on the planet, it is
not surprising that the topic of the Survey has drawn increased attention from the ILO
tripartite constituency. The Committee observes with satisfaction that, in spite of the
very technical and complex nature of social security instruments, 116 member States, ° a
record number in the last 15 years, have submitted in total 424 reports representing 62.3
per cent of the reports requested (681). According to its usual practice, the Committee
has also made full use of the reports submitted under articles 22 and 35 of the ILO
Constitution by those member States that have ratified Conventions Nos 102 and 168.
The Committee wishes to acknowledge particular efforts undertaken by many countries
in preparing informative reports, which in quite a number of cases ran into several
dozens of pages. ® These valuable submissions have contributed to the volume of the
Survey. While on some questions posed by the article 19 questionnaire the Committee
would have wished more reports to contain more precise information, overall the
information provided presented a sufficiently clear and comprehensive picture of the
situation.

4 1LO Declaration on Social Justice for a Fair Globalization adopted by the International Labour Conference at its
97th Session, Geneva, 10 June 2008, Part I(B).

% For details see Annex V to the present Survey.

® For example, the report of Canada comprised 137 pages, Peru 105 pages without counting the annexes,
Belarus, 102 pages, etc.

2 ILC.100/111/1B
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6. An important contribution to the Committee’s knowledge and understanding also
came through the replies from 47 organizations of employers (six reports) and workers
(41 reports) from 32 countries — one of the highest rates of replies in years. The
Committee cannot overemphasize the significance attributed to the comments of
employers’ and workers’ organizations in respect of the difficulties and dilemmas that
the application of ILO standards may entail in practice, and it welcomes these
organizations sharing valuable observations and insights, which the Committee has
reviewed in a special section of the Survey. ’

ure of the Survey

7. Social security schemes are in one sense financial mechanisms fulfilling economic
and social purposes, but they are established and configured through law. From the
individual’s point of view, social security is rights based: it consists of prescribed
entitlements, qualifying conditions and procedural guarantees, the details of which are
defined in national laws and regulations. The General Survey seeks to describe the main
features of social security as they have developed under international law, set forth
primarily in the ILO standards. The Survey also discusses and analyses ways in which
social security protections may be extended, strengthened and in some instances
preserved under the often challenging economic conditions faced by many countries.
The Committee has attempted to fulfil these central descriptive and analytic goals by
dividing its General Survey into five parts.

8. International social security law has developed a consolidated body of standards,
organized into a single branch of legislation and applied under a common jurisprudence.
Part | of the Survey traces the development of three generations of ILO standards in
social security over a period of 90 years, in order to describe the foundation of
international social security law and identify important elements of its integrity and
flexibility (Chapter 1). This Part then examines efforts by the Committee to monitor and
supervise these standards in order to maintain social security rights during the last
20 years, in the face of competing pressures such as deregulation, privatization and
globalization — processes challenging the rule of law — which are examined in Chapter 2.

9. International social security law has witnessed a movement in recent decades from
a rights-based to a more market-oriented approach. There is now an urgent need to deal
with risks to social security systems by strengthening regulation and restoring adequate
levels of protection. Part Il of the Survey addresses the way towards a rights-based
approach to social security by discussing it as both a human right and a duty of the State
(Chapter 1), by linking social security rights to fundamental principles and rights at work
(Chapter 2), and by highlighting the emergence of social security as a constitutional right
and the increasing role of the courts in giving substance to this right (Chapter 3).

10. The Committee in Part Il examines what it regards as three key aspects of
strengthening legality in social security. Social security law should provide a basic floor
of benefits and support, and coverage should be extended to all (Chapter 1). Social
security law should define stakeholders’ responsibilities and establish effective
inspection and enforcement mechanisms (Chapter 2). Finally, the law must provide for
certain core due process protections applicable to complaints and appeals brought by the
beneficiaries (Chapter 3).

11. Substantial gaps in coverage or deficits in regulatory oversight are not
compatible with the ILO’s strong commitment to social security. Addressing these

" See Part IV, Chapter 3(A): “Issues raised in replies to the article 19 questionnaire”.
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gaps and deficits, many of which stem from developments over recent decades, may
become the ILO’s mission in the near future. In Part IV the Committee identifies
some major deficits in social security regulation in the areas of protection of social
security funds (Chapter 1), effective coordination between social security and
employment policy (Chapter 2), and advancing social security through social dialogue
(Chapter 3).

12. Finally, Part V of the Survey addresses ways to strengthen the regime of
international social security law through technical cooperation and normative action. The
Committee reviews the needs of ILO constituents in terms of policy support and
technical assistance in social security matters (Chapter 1), then explores options for
extending and strengthening the impact of ILO social security standards (Chapter 2).

13. The value of this study to ILO constituents and to the general reader may be
amplified by the fact that such a comprehensive General Survey on key social security
instruments has been carried out by the Committee of Experts for the very first time. The
Committee expresses the hope that this Survey will contribute to a better understanding
and fuller application of the provisions of the surveyed instruments and of ILO social
security standards in general.
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Part I. Theright to social security
In international law

Chapter 1

Ninety years of standard setting in social
security

14. From an embryonic institution limited to only a few countries in the wake of the
twentieth century, social security developed into one of the main social institutions of
today’s societies more so industrial societies. It played a key role in the quest for greater
protection from uncertainty, disease and deprivation shared by all nations and peoples of
the world. Even in the most economically developed countries, social security can truly
be considered as one of the great achievements of the twentieth century. In industrialized
countries, social security systems have gradually covered all those in need of assistance
whether through loss of health or income or the need to care for children or dependent
persons. From an instrument of social control providing minimum standards of well-
being to people in dire circumstances, social security has evolved into an instrument for
promoting economic development, social cohesion and democracy. It was fused with the
core functions of the State to form the welfare state as the distinct model of social
development, which engendered and sustained a general belief in the ability of all
countries to meet the pervasive challenge of putting in place a social security system
accessible to all.

15. Social protection has come to be regarded as a productive factor ® preserving and
enhancing the health, productivity and quality of the workforce and creating new
employment in the social services sector. By providing replacement income it maintains
domestic demand and helps stabilize the economy, particularly in the time of recessions.
Where economic and social development are seen as mutually reinforcing processes,
social protection systems are considered a societal investment in social and human
capital ° necessary for stable long-term economic growth. The right to social protection
was universally recognized as a fundamental human right guaranteeing a secure, healthy
and decent standard of living necessary for the realization of a human being. *° The ILO

8 ILO: “Social protection as a productive factor”, GB.294/ESP/4, Geneva, Nov. 2005.

® The concepts of “social capital” and “human capital”, widely used in economic and sociological literature, stem
from the premise that capital today is embodied less in land, factories and machines than, increasingly, in the
knowledge, education and skills of human beings and their ability to associate with each other and form groups
and communities based on shared social and ethical norms, values and trust. A healthy economy is considered
one in which there is sufficient social capital in the underlying society to permit businesses, corporations,
networks, non-governmental organizations, and the like to be self-organizing. Investments in conventional human
capital include measures aimed at improvement of the quality and employability of the labour force through
vocational guidance, training and skills development, and health protection measures, among others.

10 See Part 11, Chapter 1A: Social security as a human right and a duty of the State.
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stood at the source of this process. The body of standards it has produced over the
years brought into existence the international social security law, which gave the
firm legal foundation for the human right to social security and brought national
social security systems under the rule of law. The following sections mark the key
stages in the 90 years’ history of ILO’s normative action in social security.

A. The ILO’s mandate and standards in social security
1. Evolution of the ILO’s mandate in the field of social security
In 1919 16. Although the concept of social security, as it is known today, only

the ILO Constitution

gave the ILO a
dynamic and creative
mandate

for developing
international social
security law

1944

Declaration of
Philadelphia

extended mandate to
cover economic and
financial policies and

defined social
security as provision
of basic income and
medical care to all

emerged in the middle of the twentieth century, the ILO’s first standard-
setting activities in this field date back to the origins of the Organization
and have evolved together with the mandate conferred to the ILO. The
Preamble to the ILO Constitution recognized the need to improve
conditions of labour in respect of “prevention of unemployment, ... the
protection of the worker against sickness, disease and injury arising out
of his employment, ... provision for old age and injury” and established
the permanent international organization to promote these goals. The
ILO’s competence in these areas became an essentially dynamic
concept, a continuing creative process based on the assumption that “the
Organization is labour, and nothing that concerns labour is alien to it”.**
Realizing this mandate in the first 20 years of its existence, the
Organization had adopted 14 Conventions and 11 Recommendations in
the social security field, transforming workers’ aspirations into legal
rights and bringing the social security movement under the aegis of
international law.

17. A quarter of a century later and surviving the World War, in 1944
the challenge was to “fit the ILO for the tasks that it needed to perform
in a world very different from that of 1919”. 2 With the vivid memories
of the Great Depression of the 1930s and facing the enormity of the
reconstruction task after the war, the Declaration of Philadelphia
empowered the ILO to consider “all international economic and
financial policies and measures” and to cater to “all human beings,
irrespective of race, creed or sex” (Part II(a)). Shaping the world order
where economic, financial and social policies should work in unison to
relieve the peoples from fear and want, the Declaration included the
new concept of “social security” among the “fundamental principles”
for the work of the Organization, principles that were “a matter of
concern to the whole civilized world”. The ILO was called “to extend
social security measures to provide a basic income to all in need of such
protection and comprehensive medical care” (Part III(f)). This new
mission and mandate of the ILO gave rise to the adoption of a series of
reference  international  Conventions and  Recommendations
transforming the concept of social security into a statutory institution of
the modern State. All of these instruments maintain their relevance up
to date.

1 |LO: L organisation internationale du travail: Ce qu elle est, ce qu elle fait, 1936, p. 30.

12 Opening statement of the Conference made by the Chairperson of the Governing Body, Record of Proceedings,
International Labour Conference, 26th Session, Philadelphia, 1944, p. 7.
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Since 1999

Decent Work Agenda
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social security
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2003

Global Campaign on
Social Security and
Coverage for All

18. Fifty-five years after the Declaration of Philadelphia, the world at
large and the world of work have undergone a profound change, making
it necessary to adjust social security systems to demographic and
economic changes, improve their design and governance, and bring
them in closer coordination with labour market and employment
policies. In 1999, the Report of the Director-General entitled Decent
work confronted the ILO with the challenge “to find solutions that
increase protection and embrace respect for basic principles of social
security” ¥ in the context of globalization. To these priorities the
Decent Work Agenda, which has set the ILO programme of action at
the start of the twenty-first century, added the need to make up the
deficit of social security in a global economy by extending its coverage
in the third world.

19. Armed with the Decent Work Agenda, the Organization moved
rapidly and took the lead in building the social dimension of
globalization. In 2001, the International Labour Conference held a
general discussion with the objective of determining the ILO’s vision of
social security in the twenty-first century. * In the conclusions adopted
by the Conference, social security was recognized as a basic human
right and a fundamental means for creating social cohesion and
strengthening social peace and social inclusion. If properly managed, it
enhanced productivity by providing health care, income security and
social services. Social security systems therefore were destined to
become more comprehensive in their personal and material coverage.
Each country was called upon to determine a national strategy for
working towards social security for all, closely linked to its
employment and social policies. In order to be effective, initiatives to
establish or extend social security required social dialogue and good
governance. The Conference reaffirmed the Organization’s leading role
in the promotion and extension of social security worldwide and
stressed that ILO activities should be anchored in the Declaration of
Philadelphia, the decent work concept and ILO social security
standards. *°

20. In 2003, the Conference concluded that the ‘“highest priority
should go to policies and initiatives, which can bring social security to
those who are not covered by existing systems”. In that year, the ILO
launched the Global Campaign on Social Security and Coverage for All,
which implemented in practice the global consensus of governments,
employers’ and workers’ organizations to broaden social security
coverage, particularly in  the informal economy, and
raise awareness of its constructive role in economic and social
development.

¥ 1LO: Decent work, Report of the Director-General, International Labour Conference, 87th Session, 1999
(available at www.ilo.org/public/english/standards/relm/ilc/ilc87/rep-i.htm).

4 The important results of this discussion are best reflected in ILO: Social security: A new consensus. Geneva,
International Labour Office, 2001.

5 ILO: Provisional Record No. 16, Report of the Committee on Social Security, “Conclusions concerning social
security”, International Labour Conference, 89th Session, 2001.
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2008

Social Justice
Declaration

sets the global
integrated strategy
for decent work,
which

includes social
security extension
and adaptation and

promotes standards
as cornerstones of

21. In 2008, the Declaration on Social Justice for a Fair Globalization
restated the ILO’s mandate and objectives with a view to giving
globalization a strong social dimension for improved and fair outcomes
for all. The Declaration organized the ILO’s mandate around the four
strategic objectives of employment promotion, social protection, social
dialogue and rights at work, and affirmed that these objectives are
“inseparable, interrelated and mutually supportive”. All Members of the
Organization have a key responsibility to contribute, through the
implementation of these objectives, to the realization of an “ILO global
and integrated strategy for decent work”. The objective of social
protection includes “the extension of social security to all, including
measures to provide basic income to all in need of such protection and
adapting its scope and coverage to meet the new needs and uncertainties
generated by the rapidity of technological, societal, demographic and
economic changes”. To assist its Members’ efforts, the ILO must
“promote the ILO’s standard-setting policy as a cornerstone of ILO
activities by enhancing its relevance to the world of work, and ensure
the role of standards as a useful means of achieving the constitutional
objectives of the Organization”. '® The realization of the ILO’s evolving

ILO action mandate in social security through the adoption of international social
security standards is examined by the Committee in the next section of
the Survey.

2. Three generations of social security instruments

A total of 22. The ILO’s standard-setting activities in the field of social security

31 Conventions and
23 Recommendations
comprising one-sixth
of all international
labour standards and
reflecting the
concepts of:

m social insurance

m social security

m social protection

have evolved together with its mandate. Between 1919 and 2010, the
ILO adopted 31 Conventions and 23 Recommendations in the area of
social ~ security, '" which account for a respectable
16.5 per cent of all international labour Conventions and represent
11.5 per cent of the total number of ratifications. Social security is
undoubtedly one of the major areas of the standard-setting and
supervisory activities of the ILO. A review of 90 years of ILO
normative activities in the field of social security shows that,
historically and conceptually, these standards comprise three
generations based on evolving approaches. In the first generation, the
standards were inspired principally by the concept of social insurance.
The second generation standards reflected a more general concept of
social security codified in the Social Security (Minimum Standards)
Convention, 1952 (No. 102). The instruments adopted subsequently, in
the third generation, while drawing upon the model of Convention
No. 102, took social security two steps further: first, by raising the level
of protection offered; and, second, by broadening the concept of social
security to include additional forms of social benefits, support and
services.

18 |LO Declaration on Social Justice for a Fair Globalization, op. cit., Preamble and Part IA(ii).

7 Including Conventions and Recommendations on the social security of seafarers.
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1919-39 23. The first generation standards pertain to the “social insurance era”.
First generation of Social insurance schemes, which had become widely spread among
Conventions covered  industrial nations at the beginning of the twentieth century, were based
the risks of: on the principles of compulsory affiliation; administration by non-

. profit, self-governing institutions; administrative and financial
m Maternity supervision of the State; and association of insured persons to the

m Employment
injury

m Occupational
disease

m Sickness

m Old age

m Invali

management of social insurance institutions. From 1919 to 1939 the
ILO adopted 15 Conventions and 11 Recommendations, which
affirmed, developed and consolidated the social insurance model on the
above principles. *® Each instrument covered a specific risk and separate
instruments were adopted in respect of workers in industry and
commerce and those in agriculture. The resulting set of standards
established the first international inventory of recognized social risks,
the protection against which should not be left to the goodwill of
individuals but dealt with through collective mechanisms especially set
up for this purpose. The first generation standards introduced certain
basic principles on which most social insurance models were founded.
In many respects, these principles — such as compulsory affiliation and
the non-profit seeking nature of insurance institutions — have kept their
relevance in today’s world as illustrated by the use of special
procedures under article 24 of the ILO Constitution concerning the non-
dity observance by Chile of Convention No. 35 following this country’s

decision to introduce a fully funded pension scheme and to entrust its

administration to profit-seeking private companies. ** The ILO’s

m Survivors standard-setting activities in the first 20 years carried forward the social

insurance model into the law and practice of the majority of the
industrialized and industrializing countries, which then formed part of

= Unemployment the ILO’s membership. This “organizing power” of social insurance

Organizi

Conventions was described by Albert Thomas in 1931 as “the
regulation of social insurance based on those principles in national
ng power of  systems which have best stood the test of time, it is a synthesis of all the

the first Conventions  characteristic trends of the insurance movement. It stimulates States to
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fresh progress and prevents any tendency to slip back. It is the point

18 Maternity Protection Convention, 1919 (No. 3) and Maternity Protection (Agriculture) Recommendation,
1921 (No. 12), Unemployment (Agriculture) Recommendation, 1921 (No. 11), Workmen’s Compensation
(Agriculture) Convention, 1921 (No. 12), Social Insurance (Agriculture) Recommendation, 1921 (No. 17),
Workmen’s Compensation (Accidents) Convention, 1925 (No. 17), Workmen’s Compensation (Occupational
Diseases) Convention, 1925 (No. 18), Equality of Treatment (Accident Compensation) Convention, 1925 (No.
19), Workmen’s Compensation (Minimum Scale) Recommendation, 1925 (No. 22), Workmen’s Compensation
(Jurisdiction) Recommendation, 1925 (No. 23), Workmen’s Compensation (Occupational Diseases)
Recommendation, 1925 (No. 24), Equality of Treatment (Accident Compensation) Recommendation, 1925 (No.
25), Workmen’s Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42), Sickness
Insurance (Industry) Convention, 1927 (No. 24), Sickness Insurance (Agriculture) Convention, 1927 (No. 25),
Sickness Insurance Recommendation, 1927 (No. 29), Old-Age Insurance (Industry, etc.) Convention, 1933 (No.
35), Old-Age Insurance (Agriculture) Convention, 1933 (No. 36), Invalidity Insurance (Industry, etc.)
Convention, 1933 (No. 37), Invalidity Insurance (Agriculture) Convention, 1933 (No. 38), Survivors’ Insurance
(Industry, etc.) Convention, 1933 (No. 39), Survivors’ Insurance (Agriculture) Convention, 1933 (No. 40),
Invalidity, Old-Age and Survivors® Insurance Recommendation, 1933 (No. 43), Unemployment Provision
Convention, 1934 (No. 44), Unemployment Provision Recommendation, 1934 (No. 44), Unemployment (Young
Persons) Recommendation, 1935 (No. 45).

19 For the full list of article 24 representations concerning social security Conventions, see Appendix I11.
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1944-1964

second generation of
standards covered

= Income security
s Armed forces
m Medical care

s Minimum
standards

= Maternity

s Equality of
treatment

established a unified
system of social
security

1950-52

An ambitious plan of
adopting minimum
standard for less
developed countries

round which the national movements are coordinating their progress
s 20

slowly or occasionally with rapidity, as is proved by recent history”.
24. The second generation standards correspond to the era of social
security. ?* They comprise only three Conventions and four
Recommendations, but the importance of these instruments extends all
the way up to the present time. 2 During the Second World War the
nations of the free world were intensively seeking to build such
post-war order where “all the men in all lands may live out their lives in
freedom from fear and want”. In 1941, the Atlantic Charter expressed
the “desire to bring about the fullest collaboration between all nations in
the economic field with the object of securing, for all, improved labour
standards, economic advancement and social security”. The report of
Lord Beveridge on social insurance and allied services (1942)
systematized the concept of social security assuming that “social
insurance should be treated as one part only of a comprehensive policy
of social progress”. The new concept of social security implied
universal coverage of the population, provision of benefits compatible
with human dignity, and social assistance to those not benefiting from
social insurance. Based on the broader mandate and vision established
by the Declaration of Philadelphia, the second generation of social
security standards established basic principles and a legal framework
necessary for the creation and proper functioning of entire social
security systems. These standards consolidated different branches into a
unified or coordinated social security system, broadened the range of
recognized social risks to include new branches of family benefit and
medical care, extended protection to the self-employed and
non-working population. The novelty of these standards laid in the
comprehensiveness of coverage in respect of persons and contingencies,
as well as in the coherent and codified form of presentation.

25. At the time of the adoption, in 1944, of Recommendations Nos 67
and 69, which laid down the blueprint for the development of social
security for the years to come, it was considered that sometime in the
future they would be converted into Conventions based on acquired
experience. The rapid progress made by the social security movement in
the following years advanced the idea to adopt a binding standard to
give the movement a new impetus and to guide countries in the creation
or reconstruction of their social security systems. Initially, the new
instrument aimed at establishing a dual architecture of setting up two
standards: a “minimum standard” for less developed countries desiring

20 1LO: The International Labour Organization: The first decade, Geneva, 1931, pp. 9 and 154.

2L The concept of “social security” was formalized in 1934 when the United States Congress passed the Social
Security Act pioneered by President Roosevelt, who believed that “these three great objectives — the security of
the home, the security of livelihood, and the security of social insurance — ... constitute a right which belongs to
every individual and every family willing to work”, stated during his message to Congress reviewing the broad
objectives and accomplishments of the administration, 8 June 1934.

22 Income Security Recommendation, 1944 (No. 67), Social Security (Armed Forces) Recommendation, 1944
(No. 68), Medical Care Recommendation, 1944 (No. 69), Social Security (Minimum Standards) Convention,
1952 (No. 102), Maternity Protection Convention (Revised), 1952 (No. 103) and Recommendation (No. 95),
Equality of Treatment (Social Security) Convention, 1962 (No. 118). Not counting standards on the social

security of seamen.
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and advanced
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generation on
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m Pension system
m Health system

s Maintenance of
rights

= Unemployment
protection system
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to create their national systems of social security; and an “advanced
standard” for countries with already developed systems. The minimum
standard had to be not lower than the standards set by the first
generation Conventions, but allow temporary exceptions for less
developed countries, notably with regard to the range of the persons
protected. With regard to the advanced standard, due to the complexity
of the debate and the lack of time, the idea was ultimately abandoned.
The completion of the original dual architecture was therefore split in
stages: whereas the advanced stage was relegated to the third
generation standards, minimum standards were set in the second
generation by Convention No. 102.

26. The third generation standards focused on the consolidation of
social security systems and raising the level of protection in terms of the
population covered, rates and types of benefits. They completed the
original architecture imagined in the early 1950s and revised the first
generation instruments on the basis of the common principles of
organization, management and financing of the social security systems
established by Convention No. 102. From 1964 until 1988, the ILO
adopted five new social security Conventions accompanied by five
Recommendations. In 1964, Convention No. 121 and Recommendation
No. 121 regrouped into a single instrument employment injuries and
occupational diseases, which had been covered by separate standards in
the first generation. Long-term benefits were also regrouped into one
instrument— Convention No. 128 and Recommendation No. 131 of
1967 on invalidity, old-age and survivors’ benefits — reflecting the trend
to have these three branches in a single national pension system.
Medical care was taken together with sickness benefit in Convention
No. 130 and Recommendation No. 134 of 1969, reflecting the trend
towards establishing comprehensive health insurance systems. In 1982,
the adoption of the Maintenance of Social Security Rights Convention,
1982 (No. 157), specifically addressed the issue of the maintenance of
social security rights of migrant workers and complemented the
provisions of Equality of Treatment (Social Security) Convention,
1962 (No. 118), focusing on equality of treatment and exportability of
benefits.

27. Finally, in 1988, the Conference adopted Convention No. 168 and
Recommendation No. 176 on employment promotion and protection
against unemployment, which moved to understanding social security
as part of a broader set of social policies directed at one priority goal —
promotion of full, productive and freely chosen employment. Social
security was brought in coordination with other means for the
attainment of this objective, such as special employment programmes
and active labour market measures, employment services, vocational
training and guidance, rehabilitation services and the like. Convention
No. 168 triggered the process of more profound social thinking bringing
to light the fact that social security was most effective when integrated
in a wider framework of socio-economic and human resources
development. Since 1988, normative action in social security marked a
prolonged pause with no new standards initiatives being brought before
the Conference for over 20 years.

11
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28. This lengthy period hides what might be called the missing
generation of international social security standards, which, if adopted
in the nineties, might have better guided social security into the new era
of globalization, deregulation and privatization engendering integrated
policies, social safety nets and public and private partnerships. The
reasons why the succeeding generation of social security standards has
not seen the light should in all probability be found in the general retreat
of the welfare state shifting large part of its social responsibilities to the
care of the private sector, financial markets and the providence of
individuals themselves. Whatever the reason, the fact remains that,
apart from Convention No. 168 adopted in 1988, the rest of the
advanced social security standards were adopted in the period 1952-69
and embodied the concept of the “industrial society” at the peak of its
historical development. To the extent that the high-income countries
have since moved on to a model of society based on services and
information and low-income countries were engulfed by the informal
economy, the ratification prospects of these standards have been
progressively shifting to the newly industrializing countries joining the
segment of middle-income economies. Indeed, the low rate of
ratification of the advanced social security standards might well be
explained by the limited number of countries which grew to become
new industrial economies. However, even without ratification, the
existing Conventions and Recommendations have provided a structure
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for countries wishing to adopt new social security laws. The challenge
for all countries has been to implement the key tenets of these
instruments, including income security and access to medical care.

29. The Committee observes that the second and third generation
social security standards reflected the nascent development thinking of
the 1960s, which saw the world economy following the one and only
path of industrial growth traced by the Western economies, imagining
the standard social security beneficiary as a blue collar worker or an
ordinary industrial labourer. Needless to say that this development
paradigm sidelined those countries, which remained essentially rural
societies with small landholders practising subsistence agriculture. The
developmental thinking changed radically after the first oil shock of
1973, when the “golden era” of rapid economic growth after the Second
World War suddenly came to an end: the heretofore straightforward
path to development split into the multitude of economic scenarios. No
new substantial social security standards were adopted after this period
to capture the new thinking, Conventions Nos 102, 121, 128 and 130
remained forever the product of the industrial society at its best, but
adopted at the time when such notions as sustainable development,
governance and globalization — key to understanding the present world
— did not yet exist.

30. With regard to second and third generation social security
standards, the issue is their applicability and adaptability to changing
socio-economic conditions, fragmented labour markets of the service
economies characterized by the increase of flexible, temporary, atypical
and precarious forms of employment, as well as their possible extension
to the informal sector and their relevance to developing countries.
Increasingly, the question of non-citizens, including migrant workers,
and their access to social security poses a key challenge to the
international community. The Committee highlights the challenges and
difficulties encountered in the application of ILO social security
standards in the last two decades in the next chapter concerned with
“Maintaining social security rights through effective supervision™.
What needs to be clearly stated here, however, is that the current
ILO mandate in social security, as reaffirmed and updated by the
Declaration on Social Justice for a Fair Globalization of 2008, has
largely outgrown the standards with which it has to be
implemented. The available means are no more sufficient to meet
the new ends. This is particularly evident as regards the objective of
extending social security coverage to all, beyond the formal
economy to the masses of population living in abject poverty and
insecurity, which is placed at the heart of the ILO’s mandate and
mission.

13
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31. The Committee largely shares the analysis of the present state and
practice and of future options for global social security standard setting
in the International Labour Organization undertaken by the Social
Security Department of the ILO. ?® The above analysis leads to the
conclusion that “none of the current up-to-date ILO social security
Conventions can be regarded as an appropriate tool for the ILO in
pursuing its constitutional mandate to extend social security to all
through the implementation of the social security floor. It is rather
Recommendations Nos 67 and 69 that lay down the relevant standards
for implementing the minimum social security floor. Due to their legal
nature, however, they do not provide binding obligations for ILO
member States in this regard.” As to Convention No. 102, it also “does
not effectively establish a binding obligation to extend a basic but
comprehensive set of priority benefits to all people in the global
economy and society”. 2 The Committee is certain that the task of
globalizing social security requires the ILO to complement the
current set of up-to-date standards with a new high-impact
instrument embedding social security in a new development policy
paradigm and designed so as to be accepted by all ILO member
States. In this respect, the Committee examines the proposal of setting
the global social security floor in Chapter 1 of Part Il of the present
Survey.

3. Integrity and flexibility of the current
up-to-date social security standards

1995-2002

Cartier Working
Party

Up-to-date
Conventions:

Nos 102, 118, 121,
128, 130, 157 and 168

Establish a unique
set of common
principles:

m social solidarity

32. Between 1995 and 2002 the Working Party on Policy regarding the
Revision of Standards of the Committee on Legal Issues and
International Labour Standards of the Governing Body (Cartier
Working Party) reviewed all ILO standards adopted before 1985 to
determine whether they needed to be revised. In 2000, it classified
Recommendation No. 67 as an “up-do-date” and Recommendation
No. 69 as an “interim” standard, which is not considered as fully up to
date but still relevant in certain respects. In 2002, following the
recommendations of the Cartier Working Party, the Governing Body of
the ILO has decided to concentrate efforts on promoting the ratification
of a set of seven Conventions and five Recommendations considering
them up to date. %

33. These Conventions form a compact body of instruments
establishing both minimum and higher standards for the nine principal
social security branches (medical care, sickness benefit, unemployment
benefit, old-age benefit, employment injury benefit, family benefit,
maternity benefit, invalidity benefit and survivors’ benefit). They were

2 |LO: Setting social security standards in a global society, Social Security Policy Briefings, Paper 2, Social
Security Department, 2008, p.22.

2 ibid.

B 1LO: GB.276/LILS/WP/PRS/1, Geneva, Nov. 1999. The instruments adopted after 1985 are automatically
considered as up to date.
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developed in the second half of the twentieth century as a normative
framework held together by a unique set of common aims and
principles underpinning the social security system. This integrity of
international social security law is an invaluable achievement to be
preserved and consolidated in the ILO’s future standard-setting
activities in the field of social security. %

34. International labour standards on social security help materialize
the aspirations set forth in the Universal Declaration of Human Rights
that the fundamental human right to social security be protected by the
rule of law. They are aimed at providing the broadest possible
protection in terms of personal coverage, risk coverage and an adequate
level of compensation. They aim to strengthen social cohesion by
promoting solidarity between active and non-active members of society,
between rich and poor and between present and future generations.
Strengthening people’s security through greater social solidarity means
basing social security systems on such organizational principles as risk
pooling and collective financing by the members of the community, and
guaranteeing a minimum level of protection sufficient to maintain the
family of the beneficiary in health and decency. These organizational
principles must be complemented by the no less fundamental principles
of governance: the system shall be supervised by the public authorities
or administered jointly by employers and workers whose contributions
represent the largest share of social security revenues; representatives of
the persons protected, which include social groups outside wage
employment, shall participate in management if the administration is
not entrusted to a public institution; and the State must accept general
responsibility for the due provision of benefits and for the proper
administration of the institutions and services concerned. 2’

35. It is often alleged that ILO Conventions are excessively rigid.
Attachment to principles, however, does not mean rigidity and
inflexibility. On the contrary, it is unity in principle and purpose that
permits greater diversity in detail and means of implementation.
Viewed in this light, international social security Conventions offer
perhaps the largest set of options and flexibility clauses allowing for the
goal of universal coverage to be attained gradually and in step with
economic development. Each country is offered the possibility of
implementing them by combining contributory and non-contributory
benefits, different methods of computing benefits, general and
occupational schemes, compulsory and voluntary insurance, public and
private tiers into the mix of protective measures best suited to its
needs. % In substance, the ILO instruments open the door to progressive
implementation of social security to the maximum extent of a country’s
available resources and their principles are pertinent to all countries.

% Report of the CEACR, Report 111(1A), ILC, 89th Session, 2001, para. 154 (hereafter CEACR, General Report,

2001, para 154).
%" ibid, para. 155.
2 jbid, para. 156.
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36. By making it possible to achieve the same objectives of social
security by a variety of methods, current up-to-date Conventions leave
sufficient room to accommodate in part the redistribution of risks and
responsibilities between the State and the principal economic players,
which characterizes social security reforms in many parts of the world.
The new social security mix now emerging, in which the share of
responsibility relinquished by the State is taken up by private insurers,
enterprises or the insured themselves, is not necessarily at odds with the
social security model established by ILO standards. However, it might
mask the danger of excluding public authorities and the insured from
participating in the administration or management of private insurance
schemes and exposing their members to greater financial risks without
sufficient guarantee from the State of the due provision of benefits.
Concerned at the direction the reform process was taking in certain
countries, the Committee considered itself bound to repeatedly draw
governments’ attention to the need to safeguard, in the process of
reform, these basic principles of organization and management which
should continue to underlie the structure of the social security
systems. %

37. The primary responsibility lies on the State to help realize the right
to social security. While there may be some space for private insurance
as a complement to the State’s mandatory responsibility, the State is
still obliged to fulfil its duties. Placing the general responsibility on the
State, ILO standards oblige it to regulate the provision of private social
security so as to mitigate the negative effects of profit-seeking private
insurance markets, high insurance premiums causing hardship for
persons of small means, gaps in coverage, pre-selection of risks and
discrimination. These issues are further elaborated upon by the
Committee in the subsequent sections of the Survey.

B. Recommendations Nos 67 and 69 — The blueprint
for income security and universal medical care for
the post-war world

Combining social
insurance with social
assistance

systemic approach to
lawmaking

38. Recommendations on income security (No. 67) and medical care
(No. 69) were adopted to give effect to the ideas contained in the
Declaration of Philadelphia: the first traced the way to ensure basic
income for all; the second — to deliver comprehensive medical care. In
doing so, they combined the advantages of the social insurance model
of the first generation standards with the broad reach of social
assistance, included in the second generation standards. The
Recommendations stand out as the first instruments to apply a systemic
approach to lawmaking characterized by comprehensive coverage,
internal coherence and a codified form of presentation. Together they
established guiding principles for all social security contingencies
involving the loss of income and dedicated a separate standard to
medical care as a new branch of social security.

2 jbid, para. 157.
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39. The income security and medical care Recommendations were
visionary instruments, which laid down the new doctrine of universality
as the basis for the development of social security. These two
Recommendations reflected a fundamental change of paradigm in social
security policies, as focus was shifted from social security protection for
workers to the protection of the whole population. They paved the way
for the adoption of the Universal Declaration of Human Rights (1948)
and of the International Covenant on Economic, Social and Cultural
Rights (1966) and to the inclusion of the right to social security in
national Constitutions. The 1944 Recommendations were based not so
much on experience but constituted essentially the forecast of the
tendencies that social security policy would follow in the post-war
period. Indeed, it happened to be one of the most accurate social
forecasts ever, as the subsequent development of social security
worldwide closely followed the blueprint drawn by these
Recommendations. The new doctrine was transforming the pre-war
systems of social insurance into a generalized movement towards
including additional classes of the population, covering a wider range of
contingencies, providing benefits in relation to needs, and in general,
unifying the financing and administration of branches hitherto separate.
Social insurance mechanisms were placed alongside universal schemes
and social assistance to produce a new organization for social security,
which served the whole of society as a public service for the citizenry at
large.

1. The Income Security Recommendation, 1944 (No. 67)

Foreseeing income
security for all
workers and their
dependants

Grouped together all
income replacement
mechanisms

Established three sets
of guiding principles
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40. Recommendation No. 67 brought together in a single instrument
all provisions for income maintenance in case of inability to work or to
obtain work and recommended the extension of these provisions to all
workers, whether employed, self-employed, urban or rural, as well as to
their dependants. While relying on social insurance as the main
protection mechanism, the Recommendation was the first international
instrument to define social assistance as a complement to social
insurance extending protection to the vulnerable and needy population.
In brief, recognizing that “income security is an essential element in
social security”, Recommendation No. 67 grouped together all the
income-replacement mechanisms necessary to construct an integrated
social security system, the task which was later accomplished by
Convention No. 102.

41. Recommendation No. 67 is structured around three sets of guiding
principles for the development of income security schemes: general
guiding principles; guiding principles concerning social insurance; and
guiding principles concerning social assistance. In addition, an
extensive appendix to the Recommendation complements these
principles by providing suggestions as to their implementation in
practice.
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42. The Recommendation invites member States to establish income
security schemes aimed at relieving want and preventing destitution by
restoring lost income up to a reasonable level in case of inability to
work or to obtain remunerative work or by reason of the death of a
family’s breadwinner. Income security should be ensured by way of
compulsory social insurance through the provision of benefits upon the
realization of defined contingencies and whenever the insured persons
fulfil the prescribed qualifying conditions. For needs that would remain
not covered by way of social insurance, the State was to complement
social insurance by social assistance.

43. The guiding principles set out in respect of social insurance relate
to the main parameters of social insurance schemes such as the range of
contingencies covered, the persons to be covered, the level of benefits,
the contribution conditions, as well as the financing and administration
of social insurance schemes.

44. Social assistance protection mechanisms were assigned the role of
complementing social insurance with a view to securing the well-being
of dependent children, as well as of providing special maintenance
allowances directed to invalids, aged persons and widows who are not
receiving social insurance benefits and whose incomes do not exceed a
prescribed level. In addition, appropriate allowances in cash or partly in
cash and partly in kind were to be provided for all persons in need.

2. The Medical Care Recommendation, 1944 (No. 69)

Instituting a new
branch of the social
security system

providing protection
against biological
risks of illness and
disability

Establishing basic
principles of
organization and
management of
medical care

Complete and readily
available care
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45. For Recommendation No. 69 the availability of adequate medical
care was “an essential element in social security” on a par with income
security.  Together they offered comprehensive protection:
Recommendation No. 67 against economic risk of the loss of income
and Recommendation No. 69 against biological risks of illness and
disability. Recommendation No. 69 organized medical care as a
separate branch of social security and put forward the principle that the
nature and the extent of the care provided by the branch should be
defined by law. Comprehensive health care should be guaranteed to all
members of the population, whether or not gainfully occupied through a
combination of social insurance complemented by social assistance or
through a public health service.

46. Recommendation No. 69 laid down basic principles of
organization and management of medical care — those specific to the
medical care branch, as well as those common to the social security
system as a whole. The principles specific to organization and
management of the medical care branch include the following:

(1) Medical care should be complete (preventive and curative care)
and readily available at any time and place to all persons
protected, under the same conditions, without any hindrance of an
administrative, financial or political nature, or otherwise
unrelated to their health.
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(2)

3)

Medical care should meet the need of the individual for care
without time limit and provide the highest possible standard of
care and of professional skill and knowledge with a view to
maintaining, restoring and improving the health of the persons
protected, subject only to such reasonable limitations as may be
imposed by the technical organization of the service.

All medical care should be rationally organized throughout the
country with a view to the greatest possible economy and
efficiency, centrally supervised, and closely coordinated with
general health services in the country.

47. General principles common to all branches of the social security
system, being applied to the medical care branch, require countries to
orient their health-care strategy in the following directions:

(1)

(2)

3)

(4)

According to the principle of universal coverage and social
inclusion, the medical care service should be accessible to all
members of the community, irrespective of whether or not they
are gainfully occupied and possess the means necessary to pay for
such care.

According to the principle of resource pooling and solidarity, a
medical care branch should be financed collectively so as to
ensure its long-term viability and progressive development
promoting social stability and cohesion in the society.

According to the principle of the general responsibility of the
State, the central government should be responsible for
formulating the national health policy and for supervising all
medical care and general health services, so as to ensure the due
provision of care and the proper administration of all the
institutions and services concerned, irrespective of the adopted
method of financing or administration.

According to the principle of democratic and transparent
governance of the social security system, the management of the
health sector should be exercised with the participation of the
representatives of the persons protected, of the contributors, and
of the medical and allied professions, and provide for a quick and
effective procedure of complaint or appeal as to the decisions
made.

48. The Recommendation is divided into six parts addressing
respectively the essential features of a medical care service; the persons
covered; the provision of medical care and its coordination with general
health services; the quality of service; the financing of the medical care
service; and the supervision and administration of the medical care
service.
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Form of medical
service

49. As to the form of the service, the main objective being to guarantee
universal access to health-care services, it is recommended that it
should be provided through a publicly funded medical care service.
Alternatively, medical care could be provided indirectly through social
insurance and uninsured persons should receive care through social
assistance mechanisms whenever they are unable to obtain it at their
own expense. Recommendation No. 69 considers social assistance and
social insurance as complementary means that need to be coordinated
and act together so as to reach all members of society. Medical care and
general health services should be centrally supervised by an authority
representative of the community and the beneficiaries should have a
voice in the administration of the service.

3. Continuing relevance of Recommendations Nos 67 and 69

A source of reference
for the world of work

Many countries
comply with
Recommendation
No. 67

The objective of
universal health care
underpins the global
social protection
floor

Introduction of
universal health

50. Although Recommendations Nos 67 and 69 were adopted more
than 65 years ago, their continued pertinence and usefulness is
confirmed by country reports. National law and practice in responding
member States largely follows these Recommendations, in particular as
regards the branches, organization and coverage of the social security
system. The Committee welcomes the positive responses to Part Il of
the article 19 questionnaire, which asked member States, inter alia,
about the impact of Recommendations Nos 67 and 69 and the effect
given to these instruments. As regards the Income Security
Recommendation, 1944 (No. 67), a number of member States expressly
report that they are largely complying with its provisions, ** for many
others it goes without saying. Algeria, Costa Rica, Czech Republic, El
Salvador and Malaysia indicate that Recommendation No. 67 is a
source of reference for national legislation and the world of work.
Swaziland reports that the provisions of the Recommendation are
applied on a limited scale and the Government of Saudi Arabia states
that, although domestic laws are currently not in compliance with the
Recommendation, the Government has the intention to develop a
system of social protection in pursuit of social justice.

51. The continued relevance of the medical care Recommendation is
determined by the fact that for most countries in the world the objective
of universal health care still points to the distant future. Basic health
care is part and parcel of the global social protection floor initiative.
The ILO’s Global Campaign on Social Security and Coverage for All is
inspired by the objectives of Recommendation No. 69, as much as
Recommendation No. 67, stressing the continuing guiding nature of
both instruments. Even in highly developed countries there is still scope
for improvement in the manner in which effect is given to
Recommendation No. 69 in terms of the coverage and quality of
benefits, as manifested by the two notable initiatives to achieve
universal health care in the last decade. In 2000, France introduced the
universal health coverage (couverture maladie universelle) (CMU),

%0 Algeria, Austria, Argentina, Bosnia and Herzegovina, Costa Rica, Czech Republic, El Salvador, France,
Honduras, Indonesia, Israel, New Zealand and Philippines.
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which provides a social benefit for access to care, reimbursement of
care, and medical benefits to any person residing in France who is not
already covered by any other compulsory health insurance. The system
has significantly contributed to improving the health of the least
affluent. The United States recently passed legislation, 3 which
establishes a mandate for most legal residents of the United States to
obtain health-care insurance. Its provisions will take effect over the next
four years by means of expanding Medicaid eligibility, subsidizing
insurance premiums, providing incentives for businesses to offer health-
care benefits, prohibiting denial of coverage/claims based on pre-
existing conditions, etc.

52. Eighteen member States report that they recognize the value of
Recommendation No. 69 and are largely complying with its
provisions. *> The overall replies to the questionnaire show that most
responding States, even without specifically mentioning the
Recommendation, are actually complying with or working towards
achieving the objectives set out in the Recommendation. In Mauritius,
for example, medical care is provided free of charge for everyone. The
legislation in the Bolivarian Republic of Venezuela guarantees without
distinction free medical care to all residents. In Gambia, although health
care is not entirely free, individuals only pay a nominal fee. Other
countries are in the process of developing universal health-care systems.
In Saint Vincent and the Grenadines a feasibility study for health
insurance is being carried out and discussions on the implementation of
a programme are under way.

53. The Committee considers that Recommendations Nos 67 and 69
and their universal approach to social security are still pertinent, in
particular in terms of the guiding principles they set forward for
national law and practice and for ILO action on the extension of social
security to all. However, the low number of government reports
specifically mentioning these instruments attests to the fact that, while
still being used for reference, Recommendations Nos 67 and 69 have
largely lost their motivational force and hardly inspire countries to build
modern social security systems according to the blueprint drawn 66
years ago. Recommendations Nos 67 and 69 have played a pioneering
role in the history of the social security movement, but the world has
not lived up to their ambitious objectives “to relieve want and prevent
destitution”. The persistent realities of poverty and informality call
for drafting a new blueprint for the development of social security
in the twenty-first century, equipping it with more effective means

®! The Patient Protection and Affordable Care Act (PPACA, Pub. L. No. 111-148) was signed into law in the
United States on 23 March 2010; and the Health Care and Education Reconciliation Act of 2010 was signed into
law on 30 March 2010.

32 Algeria, Austria, Bosnia and Herzegovina, Costa Rica, Czech Republic, El Salvador, France, Honduras,
Indonesia, Israel, Republic of Korea, Kuwait, Malaysia, Montenegro, New Zealand, Peru, Syrian Arab Republic
and Bolivarian Republic of Venezuela. Bosnia and Herzegovina refers in this respect to its Law on Health
Insurance (Official Gazette of the Federation BIH, No. 30/97). Peru gives effect to Recommendation No. 69
through the Comprehensive Health Insurance, ESSALUD, and more recently through the gradual implementation
of the new Law on Universal Health Insurance.
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to alleviate poverty. The idea of underpinning the world economy
by a global social security floor has the potential of once again
changing the social security paradigm, the ways and means with
which social security is going to be provided in the coming future,
moving away from the risk-based towards more integrated forms of
social protection. What Recommendations Nos 67 and 69 could still
contribute to this process are the same fundamental objectives and
principles, for which social security systems have been established
in the first place: universality of coverage, social solidarity,
certainty and regularity of support, oversight by the persons
protected and the primary role of the State. The Committee
strongly believes that the new social security paradigm will
continue to respect those principles.

C. Convention No. 102 — Foundation of international
social security law

1. Defining the very principle of social security

A landmark
instrument

establishing a
separate branch of
social security law

as a system of legal
rights

unified by common
principles and
organized into a
social institution

54. In almost 60 years of existence, Convention No. 102 has had a
substantial influence on the development of social security in the
various regions of the world, and is therefore deemed to embody an
internationally accepted definition of the very principle of social
security. * Taking into consideration the wide variety of existing social
security schemes, Convention No. 102 focused on questions considered
to be of major importance, on which international agreement was
considered desirable and likely, and left outside its scope many
questions of secondary importance. In contrast with the earlier
instruments, Convention No. 102 established targets to be achieved
rather than the applicable techniques. **

55. Convention No. 102 transformed the ideas of the 1944
Recommendations into legal obligations and became the landmark
international instrument establishing social security as a separate branch
of international law. It regrouped into a single, comprehensive and
legally binding instrument the range of nine benefits considered to form
the core of social security (medical care, sickness benefit,
unemployment benefit, old-age benefit, employment injury benefit,
family benefit, maternity benefit, invalidity benefit and survivors’
benefit), and placed them under the principles of governance applicable
to the entire social security system. The Convention set the basic
parameters of social security organized as a social institution, the sole
objective of which was to maintain the beneficiaries and their families
in health and decency throughout the contingencies covered.

* CEACR, General Report, 2003, para. 53.
* CEACR, General Report, 2003, para. 48.
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56. Convention No. 102 gave an internationally accepted definition of
the material scope of social security and supplied a yardstick for
measuring the extent to which existing national systems reach or exceed
the prescribed level. New to international law were the Convention’s
provisions setting quantitative standards of basic protection and
statistical requirements as to the minimum coverage of the population
and the rate of benefits. ** By setting a socially acceptable minimum
level of protection to be achieved worldwide, it established a symbol of
social progress and set in motion a dynamic process of gradually raising
the basic parameters of the social security programmes to higher levels.
As the protection mechanism of the entire society, the social security
system is founded on the collective approach to dealing with social
risks. Compulsory membership and financing through contributions or
taxes are indispensable to give effect to such fundamental objectives as
social solidarity and cohesion, equality and non-discrimination,
protection of the poor and vulnerable members of the community.

57. Convention No. 102 formulated common rules of collective
organization, financing and management of social security systems and
complemented them by the no less fundamental principles of
governance: the system shall be supervised by the public authorities or
administered jointly by employers and workers whose contributions
represent the largest share of social security revenues; representatives of
the persons protected, which include social groups outside wage
employment, shall participate in management if the administration is
not entrusted to a public institution; and the State must accept general
responsibility for the due provision of benefits and for the proper
administration of the institutions and services concerned. *® Convention
No. 102 established procedural rights in social security law regulating
the suspension of benefits, the right of appeal in the event of the refusal
of a benefit or of a complaint as to the quality or quantity of benefits. It
also recognized the principle of equality of treatment between non-
nationals residing in a given country and nationals of that country. 3’

58. Convention No. 102, in the same way as the later instruments,
militates against the idea of rigidity that is often held of Conventions. It
offers a range of options and flexibility clauses making it possible to
attain gradually the objective of broad coverage in harmony with the
rate of national economic development. Each country may apply the
Convention through a combination of contributory and non-

% Quantitatively the minimum level of social security was to be determined by each country for itself by
reference to the selected national indicators (reference wage), which made the system adaptable to the prevailing
socio-economic conditions of any country. Comparability and equalization of the conditions between countries
was ensured through the common methodology of selecting prescribed national indicators. Convention thus
established a legally binding minimum normative framework for the design, measurement and development of
social security systems worldwide.

% CEACR, General Report, 2003, para. 49.

%" Wwith a view to operationalizing the application of this principle throughout the entire social security system
and to permit the exportability of long-term benefits, in 1962, the Conference adopted the Equality of Treatment
(Social Security) Convention, 1962 (No. 118), which was the subject of a General Survey in 1977; see
International Labour Conference, 63rd session, 1977, Report |11 (Part 4B).
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contributory benefits, general and occupational schemes, compulsory
and voluntary insurance, through different methods for the
administration of benefits, and public and private participation, all
intended to secure an overall level of protection which best responds to
its needs. 3 Convention No. 102 is inspired by the idea that there is no
perfect model for social security: each society has to develop the best
means of guaranteeing protection of its members. The method selected
must reflect the social and cultural values, history, institutions and level
of economic development. The Convention does not therefore require a
specific approach by member States; instead, it sets out an integrated
series of objectives based on commonly accepted principles establishing
a minimum social threshold for all member States. **

59. The flexibility contained in its provisions has permitted the
Convention to pass the test of time, and to encompass the new model of
social security, in which the part of responsibility that is renounced by
the State is taken up by private insurance schemes, enterprises and
insured persons themselves. The Committee of Experts has indicated
in this respect that the coexistence of a dual social security system,
both public and private, as is the case in various Latin American
countries, is not in itself incompatible with Convention No. 102,
which allows for the attainment of a minimum level of social
protection through different methods. However, the Convention
sets forth certain principles of general application relating to the
administration, financing and functioning of social security
schemes. What is of interest to the Committee, in the last resort, is
to ascertain that, irrespective of the nature of such schemes, the
main principles are observed and the level of benefits prescribed by
the Convention is attained in full. %

2. Setting minimum standards for building viable systems

Structure of
Convention No. 102

Parts 11-X establish
nine branches
covering major
social risks

Parts XI1-XI11
establish common
provisions

60. Convention No. 102 is composed of 87 Articles regrouped into 15
parts. ** As such, it was the longest international labour standard only
recently overtaken by the Maritime Labour Convention, 2006. Parts 11—
X establish minimum standards of protection in respect of the following
nine social risks: medical care, sickness, unemployment, old-age,
employment injury, family, maternity, invalidity and survivors’
benefits. In addition to branch-specific provisions, the Convention lays
down provisions common to all branches: flexibility options in
ratification and implementation of the Convention (Part I), quantitative
standards for periodical payments (Part XI), equality of treatment of
non-national residents (Part XII), rules for suspension of benefits, right
of appeal, financing and administration (Part XII1).

% CEACR, General Report, 2003, para. 51.
¥ CEACR, General Report, 2003, para. 56.
40 CEACR, General Report, 2003, para. 52.

1 part XIV contains miscellaneous provisions regarding the effects of the Convention in time, whereas Part XV
contains the final provisions related to its ratification and entry into force.
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61. The minimum requirement for the ratification is the acceptance of
three of the nine Parts relating to benefits. In order to ensure that the
obligations resulting from the choice of benefits are reasonably
equivalent, the accepted Parts need to include at least one among those
relating to unemployment, employment injury, old age, invalidity or
survivors. The Convention further provides that Members, which ratify
only certain of Parts 1I-X, may subsequently accept the obligations
under other Parts, and move gradually towards full achievement of the
aims of the Convention.

62. The level of the minimum standard applicable to developing
countries was the source of a dilemma: on the one hand, the Convention
had to acknowledge the difficulties encountered by slightly developed
countries in setting up a social security system; on the other hand, it
should not lower the level fixed by the first generation Conventions.
The compromise consisted of allowing temporary exceptions for
developing countries with respect to the range of persons protected, and
the rate and duration of benefits in certain branches. For example,
countries whose economies and medical facilities are insufficiently
developed may, for all nine branches, initially restrain coverage to
prescribed classes of employees constituting not less than 50 per cent of
all employees in industrial workplaces employing 20 persons or more.

63. Convention No. 102 requires member States to determine in law
the classes of employees or economically active population, which shall
comprise the persons protected under each branch. Compulsory
affiliation of the persons protected has been a constant feature of
international social security standards as it allows pooling the risks
throughout the largest possible number of affiliates. This economic
rationale of compulsory affiliation was complemented by the legal
rationale of subjecting entitlement to social security rights to objective
conditions of affiliation equal to all. The principle of compulsory
affiliation thus laid a foundation for the emergence of the rights-based
approach to social security. Its continued relevance has never been put
into question.

64. The Convention also determines the conditions under which non-
compulsory insurance could be taken into account for the purpose of
compliance with the level of protection in specified branches. Voluntary
insurance schemes must fulfil the following conditions: they must be
supervised by the public authorities or administered by joint operation
of employers and workers, cover a substantial part of the persons whose
earnings do not exceed those of the skilled manual male employee, and
comply, in conjunction with other forms of protection, where
appropriate, with the relevant provisions of the Convention. Voluntary
coverage however is not accepted in such branches as employment
injury, family benefit and maternity benefit, where only compulsory
protection could be taken into account. Questions of coverage are
examined in detail in Chapter | of Part 111 of the present Survey.
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Minimum 65. Each of the Parts from Il to X of the Convention is composed of
configuration of each  six Articles setting the legal structure of each branch, the first
branch includes: establishing the duty of the State to secure by, or in virtue of, national

laws or regulations the provision of the benefit concerned, while the
other five Articles establish the minimum set of the qualitative and
quantitative parameters listed in the left column. These parameters are

(i)  definition of the
contingency;

(i1 gi;iggfed_ set to _valqes Whic_h together determine the minimgm standgrd of
(iii) type and ;ate of protection in the given _branch. Consequently, Whlle it is possible to
benefit: raise th_e Ievel_of protection, by for exar_nple reducing t_he Ien_gth of the
(iv) length (’)f the quallfyl_ng period or increasing th(_e dur_atlon of Fhe_ be_neflt, settm_g any of
qualifying the basic parameters to values violating the limitations established by
period; the Co_nventlon_would S|gn|fy r!on-observance of the minimum standard
W) durati(;n of p_rescrlped by it. Thg description qnd values of these par_ameters are
benefit and given in the tables in the appendix to the Survey. The interrelation

between the parameters by the type of scheme covering different

waiting period. categories of persons protected is shown in table 1.

Table 1. Main types of social security programmes covered by Convention No. 102
Persons protected Type of programme Source of financing Type of benefit Rate of benefit
Employees Compulsory social Contributions Wage-related At least 40-45-50%
insurance (Article 65) of the beneficiary’s
previous wage
Economically active [Voluntary social Contributions or taxes ~ Flat rate At least 40-45-50%
population insurance] (Article 66) of the national
reference wage
All residents Rights-based social Taxes Income dependent Prescribed
assistance. (Article 67) minimum
Universal schemes Taxes Irrespective of income amount
Exhaustive list of 66. Convention No. 102 contains a list of cases in which the benefit
grounds for due to a person protected may be suspended to the extent prescribed,
suspension of including a number of cases related to the personal conduct of the
benefits — beneficiary where the suspension of benefit amounts to a sanction.
These include, for example, submitting a fraudulent claim, cases where
Article 69 the contingency has been caused by a criminal offence or the wilful

misconduct of the person concerned, failure to make use of the
appropriate services (medical or rehabilitation services, or employment
services) or failure to comply with the rules prescribed for verifying the
occurrence or continuance of the contingency or for the conduct of
beneficiaries. It is important to underline that the list of the grounds
authorizing suspension of benefits given in Article 69 is exhaustive
and therefore limits suspension of benefits in any other

Right of complaint circumstances. The regime of sanctions permitted by the Convention is
and appeal — counterbalanced by the right of appeal in the event of the refusal of a
Article 70 benefit or of complaint as to its quality or quantity recognized by

Article 70 of the Convention and examined in detail in Chapter 3 of
Part 111 of the present Survey.
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67. The Convention accepts varying methods for the provision of
protection through the mechanisms of social insurance, social assistance
or universal public service, so as to leave more options to member
States in the methods of organizing, financing and administering benefit
schemes. Questions of financing and administering social security are
examined in detail in Chapter 1 of Part IV of the present Survey.

68. A scheme may be administered by a government department or by
an institution regulated by the public authorities, or by any other body,
provided that the representatives of the persons protected participate in
the management or are associated therewith. Moreover, national laws or
regulations may envisage the participation of representatives of
employers and of the public authorities, thus putting the management of
a scheme on a tripartite basis. Participation of the social partners in the
administration of social security institutions has had an essential role in
ensuring sound governance of social security systems and has been
recognized by all three generations of ILO social security instruments.
In this respect, the Employment Promotion and Protection against
Unemployment Convention, 1988 (No. 168), reinforced the principle of
participative management by guaranteeing the participation in an
advisory capacity of employers’ representatives, together with the
representatives of the protected persons, even in cases where the
administration is directly entrusted to a government department
responsible to Parliament. In application of the above provisions and
in line with the objective of social dialogue pursued by the ILO, the
Committee has consistently called for a strong role of the workers’
and employers’ organizations in the management of social security.
Measures of advancing social security through social dialogue are
reviewed in Chapter 3 of Part IV of this Survey.

69. Compensating for the absence of detailed provisions regarding the
financing and administration of social security, ILO social security
instruments placed on the State the general responsibility for the proper
administration of social security institutions and services, as well as for
the due provision of social security benefits. The principle of the
overall state responsibility also guarantees that the State cannot
invoke administrative decentralization in order to avoid being held
accountable for bad management or lack of ensuring effective
protection under national social security schemes. The Committee
has interpreted the State’s supervisory powers as not allowing it to
use the assets of its social security system for purposes other than
financing protection measures, which would inevitably lead insured
persons to lose confidence in the institutions responsible for their
protection.
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3. Guiding the development of social security standards
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70. The impact of the Convention at the regional level and in the
regional setting is of great significance. The European region has been
particularly influenced by Convention No. 102. In other regions, the
Convention’s principles have provided guidance to countries, even
where they have not ratified the Convention. In Europe, Sweden was
the first country to ratify Convention No. 102 in 1953. The second
ratification necessary for the formal entry of the Convention into force
also came from a European State — the United Kingdom — in 1954,
Placing the principles of social protection and social cohesion at the
centre of their post-war development model in the middle of the past
century, the States Members of the Council of Europe incorporated the
minimum standards of social security embodied in Convention No. 102
into the European Code of Social Security (ECSS) signed in Strasbourg
on 16 April 1964. The Preamble of the Code especially recognizes the
collaboration of the International Labour Office in the preparation of
this instrument, which was aimed “to encourage all Members to develop
further their system of social security”. By 1964, ten European States
had already ratified Convention No. 102 and successfully applied its
provisions in national law and practice. Their experience, monitored by
the ILO’s supervisory system, convinced the authors of the Code, as it
is stated in the Preamble, “that it is desirable to establish a European
Code of Social Security at a higher level than the minimum standards
embodied in international labour Convention No. 102 concerning
minimum standards of social security”. Such higher standards were also
prepared by the Council of Europe with the active collaboration of the
International Labour Office and embodied in the Protocol to the Code.

71. The collaboration of the International Labour Organization was
further solicited in the establishment of the procedures on the
monitoring and supervision of the application of the Code and its
Protocol. For this purpose, in accordance with Article 74,
paragraph 4, of the Code, the Director-General of the ILO was
requested to designate the appropriate body of the ILO to examine the
annual reports on the Code and to transmit its conclusions to the
attention of the Council of Europe. Thus, the Committee of Experts on
the Application of Conventions and Recommendations has been
designated as the “appropriate body” of the ILO, not least because of
the principles of independence, impartiality, objectivity, competence
and first-hand experience of different legal, economic and social
systems which underlie its methods of work.

72. On the occasion of the 50th anniversary of Convention No. 102,
the Committee of Experts on Standard-Setting Instruments in the Field
of Social Security (CS-CO) * of the Council of Europe, at its fourth
meeting in September 2002, expressed its gratitude towards the
International Labour Organization for its fundamental work in the field
of social security standard setting, which had also laid the basis for the

2 Now the Committee of Experts on Social Security (CS-SS).
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European Code of Social Security, and for the excellent cooperation
between the two organizations over all these years. The CS-CO also
stressed the continued relevance of ILO Convention No. 102 and the
Code. From its side, the ILO Committee of Experts considers it
very important that the supervisory bodies of the ILO and the
Council of Europe in the field of social security standard setting
continue to share the basic principles and approaches and stay in
close cooperation ensured by the secretariats of both
organizations. **

73. This double responsibility of examining reports on the Code and
on Convention No. 102 permits the Committee to develop its
approaches with a view to ensuring compatibility and consistency in the
interpretation and application of these instruments, thus harmonizing
the development of the social security law in regional, European, and
international instruments. Cross-referenced comments by the ILO and
European supervisory bodies have a much more authoritative and
cumulative impact on countries, resulting in a long list of cases of
progress in the application of both European and ILO standards. * It
also enables it to draw the attention of ratifying States to the need to
coordinate their regional legal obligations under the Code with their
international obligations under the ILO social security Conventions. As
a result of its role in the supervision of the European Code on Social
Security, the Committee is at the forefront of developments in the field
of social security and is in a position to link developments at the
European level to the international level, offering member States
innovative and modern solutions by drawing on best practices.

74. The system of supervision and promotion of the Code established
by the Council of Europe, of which the ILO Committee of Experts is an
essential part, fulfils the crucial function of maintaining social
protection in Europe at the highest level in the world and serves as an
effective instrument for progressive development of the social security
systems of European States. The Committee has no doubt that it would
continue to do so until there remains common political will within
European institutions to maintain the progressive orientation of social
security reforms. In this respect, it notes with satisfaction the strong
commitment and determination expressed by the governing bodies of
the Council of Europe to work towards wider ratification of the Code,
the Protocol thereto and the revised Code, as well as the programme of
bilateral and regional activities supporting country efforts to adhere to
these instruments and develop a national social security framework in
line with European standards. The Committee wishes to emphasize, as
did the Parliamentary Assembly of the Council of Europe in 2002, that
“these standards are relevant even in today’s changing climate and
provide a solid foundation on which to make further progress

43 CEACR, Report on the ECSS, 2002, para. 24.

4 See CEACR: “Supervision of the European Code of Social Security during the crucial decade of 1995-2005”,
Report on the ECSS, 2006.
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the member States”.
75. To mark the 40th anniversary of the Code in 2004, the Committee
observed that, together with the Social Security (Minimum Standards)
Convention, 1952 (No. 102), the Code:

(1) formed the hard core of the European Social Model;

(2) filled the basic human right to social security proclaimed in the
European Social Charter with concrete substance and guarantees;

(3) provided the benchmark to judge the effective exercise of the right
to social security in the European countries;

(4) establishing minimum standards of social security in itself and
higher standards in its Protocol, the Code traced a straightforward
vector for progressive development of social security systems in
Europe;

(5) during the last decade of the twentieth century, the
Code/Convention No. 102 remained a stronghold against the
excesses of certain neo-liberal economic policies, putting in danger
social cohesion and solidarity in the European nations;

(6) gave the necessary guidance to Central and Eastern European
countries transforming their social security systems to provide
protection in the emerging market economy;

(7) at the beginning of the twenty-first century, the Code/Convention
No. 102 continued to be an important reference point in the
accelerating process of reforms in social security extending
throughout the continent;

(8) safeguarding the acquired standards of social protection, orient the
Code/Convention No. 102 the reform process towards guaranteeing
better social security in Europe with a higher level of protection of
the population and prevents this level from sliding backwards. °

4. Measuring impact by cases of progress

122 cases of progress
and interest since

1964

76. A way to measure the impact of ratification on the development
of national law and practice is to consider the cases in which the
Committee has expressed its satisfaction or interest at the progress
achieved in the application of the respective Conventions. An
examination of the application by member States that have ratified
Convention No. 102 shows that, since 1964, in 40 cases ratifying States
have brought their national law and practice into conformity with the
Convention following recommendations by the Committee, while in
82 cases the Committee has expressed interest in the measures taken.
That means that in the last 45 years the Committee has been registering
on average 2.7 cases of progress or interest per year. Adding cases
of progress in the application of the European Code of Social Security,
which the Committee has been registering since 2000, will bring that

45 CEACR, Report on the ECSS, 2003, para. 28.
% CEACR, Report on the ECSS, 2003, para. 27.
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Three cases of number to three cases per year. Table 2 lists the cases, in which the
progress or interest Committee has expressed “satisfaction” and “interest” as regards the
per year application of Convention No. 102.

Table 2. Cases of progress in respect of Convention No. 102 (1965-2010)

The Committee expresses satisfaction in cases in which, following comments it has made on a specific issue, governments have
taken measures through either the adoption of new legislation, an amendment to the existing legislation or a significant change in
the national policy or practice, thus achieving fuller compliance with their obligations under the respective Conventions. In
expressing its satisfaction, the Committee indicates to governments and the social partners that it considers the specific matter
resolved. In general, cases of interest cover measures that are sufficiently advanced to justify the expectation that further progress
would be achieved in the future and regarding which the Committee would want to continue its dialogue with the government and
the social partners. In comparison to cases of satisfaction, cases of interest relate to progress, which is less significant. The
Committee’s practice has developed to such an extent that cases in which it expresses interest may encompass a variety of
measures. The paramount consideration is that the measures contribute to the overall achievement of the objectives of a particular
Convention.

1965 Sweden Satisfaction Barbados Interest
1967 Israel Satisfaction Iceland Interest
1969 Denmark Satisfaction Israel Interest
1970 Belgium Satisfaction Libyan Arab Jamahiriya Interest
Federal Republic of Germany Satisfaction Luxembourg Interest
1971 Peru Satisfaction Mauritania Interest
1972 Belgium Satisfaction Zaire Interest
Mexico Satisfaction 1995 Belgium Interest
1973 Federal Republic of Germany Satisfaction 1996 Venezuela Interest
Peru Satisfaction 1997 Switzerland Satisfaction
1974 Federal Republic of Germany Satisfaction Switzerland Interest
1975 Denmark Satisfaction Venezuela Interest
Mexico Satisfaction United Kingdom Interest
Norway Satisfaction Netherlands Interest
Peru Satisfaction Cyprus Interest
Senegal Satisfaction Barbados Interest
Sweden Satisfaction 1998 Spain Satisfaction
1976 Yugoslavia Satisfaction Iceland Interest
1977 Austria Satisfaction Italy Interest
1978 Greece Satisfaction Netherlands Interest
Yugoslavia Satisfaction Mauritania Interest
1981 Ireland Satisfaction 1999 Croatia Interest
Norway Satisfaction United Kingdom Interest
Yugoslavia Satisfaction Portugal Interest
Denmark Interest 2001 Cyprus Satisfaction
Ireland Interest Costa Rica Interest
Norway Interest Mexico Interest
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1982 Peru Satisfaction Spain Interest
Niger Interest 2002 Croatia Satisfaction
1984 Costa Rica Satisfaction Croatia Interest
1985 Denmark Interest 2003 France Satisfaction
Federal Republic of Germany Interest United Kingdom Satisfaction
1986 Belgium Satisfaction Italy Interest
1989 Costa Rica Satisfaction Libyan Arab Jamahiriya Interest
Mexico Satisfaction Mexico Interest
Federal Republic of Germany Interest Netherlands Interest
Costa Rica Interest Peru
Bolivia Interest Switzerland Interest
Israel Interest Japan Interest
Mexico Interest Senegal Interest
Norway Interest The former Yugoslav Republic of Interest
Macedonia
Senegal Interest 2004 Costa Rica Interest
Turkey Interest Serbia and Montenegro Interest
Peru Interest 2005 Libyan Arab Jamahiriya Interest
1990 Iceland Interest Peru Interest
Barbados Interest 2006 Germany Satisfaction
Austria Interest 2007 Portugal Satisfaction
Libyan Arab Jamahiriya Interest Switzerland Satisfaction
1991 Denmark Interest Peru Interest
Netherlands Interest Portugal Interest
1992 Austria Interest Spain Interest
Costa Rica Interest Turkey Interest
Luxembourg Interest 2008 Costa Rica Interest
1993 Denmark Satisfaction Italy Interest
Spain Interest Libyan Arab Jamahiriya Interest
Germany Interest Niger Interest
Greece Interest France Interest
Spain Interest 2010 Barbados Satisfaction
Turkey Interest Barbados Interest
1994 Costa Rica Interest Plurinational State of Bolivia Interest
Venezuela Interest
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77. The methods of work of the Committee have evolved to enhance
the impact of ratified Conventions. For ten years, the Committee has
followed a new proactive role in assisting governments in defining
priorities by making the main principles of the surveyed instruments
more visible. The Committee is now giving more structure to its
comments and highlighting its conclusions, and has recently provided
integrated comments for member States who have ratified several ILO
social security instruments. *’

78. The dialogue between the Committee and member States has
further evolved to identify areas where technical cooperation would be
useful. To increase impact, it is important to establish efficient
operational linkages between the comments of the supervisory
bodies and the technical cooperation activities and, in the first
place, to ensure a systematic follow-up of those comments made by
the Committee of Experts, which expressly call for the provision of
technical assistance to the country concerned. The Committee is
pleased to note in this respect the establishment of a position of the
Coordinator on Technical Cooperation in the Department of
International Labour Standards.

79. The Committee has highlighted since 2008 cases of good practices
to enable governments to emulate these in advancing social progress
and to serve as a model for other countries to assist them in
the implementation of ratified Conventions. The Committee notes that
cases of good practices “® can be particularly useful in the field of
social security, since new approaches, and innovative and creative
ways to address difficulties are often used in social security systems
worldwide. Good practices can provide examples of countries
extending the application of the Conventions and help realize the
potential of built-in flexibility of ILO social security Conventions. The
Committee’s comments would bring added value to the countries
concerned by identifying effective solutions retained by other
countries facing similar problems.

80. In arapidly changing world, the importance of preventive action is
vital in order to create maximum efficiency. The supervisory process
can assist its constituents in providing such preventive services, in
particular through encouraging initiatives of some governments to seek
preliminary assessment of the compatibility of the planned reforms of
the social security schemes with the provisions of ILO Conventions. In
the face of long-term social security reforms, the Committee of Experts
much more often finds itself in a situation where it has to warn a
government of the possible problems of compliance which they might

47 CEACR, observations, Plurinational State of Bolivia, and Peru, 2010.

“n accordance with the decision taken at its 78th Session (November—December 2007), the Committee
highlights cases of good practice to express its appreciation of the special efforts in applying a Convention, and
so that they might, where appropriate, serve as a model for other countries to assist in the implementation of
ratified Conventions and the furtherance of social progress. At its 79th Session (November—December 2008), the
Committee agreed on the general criteria that it would apply to identify cases of good practice. (CEACR, General
Report, 2010, para. 64).
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Preventive comments

encounter in the future. This type of “preventive comments” is a new
feature of supervision, which if need be, might well find a more
generalized use. The Committee considers that the practice of
systematically gauging social security reforms at an early stage by
the international standards provides an important guarantee
of the progressive development of the national social security
systems in full respect of international standards.

5. Status, influence and prospects of ratification
of Convention No. 102

A model followed
throughout the world

Key reference
instrument

Forty-seven
ratifications

Seven countries have
accepted all nine
Parts/branches

Part V (old-age
benefit) is the most
widely accepted

Steady rate of
ratifications will
continue

81. Social security schemes exist in nearly all industrialized countries
covering most branches to which the Convention applies. Many
developing countries, inspired by the Convention, have embarked upon
the road to social security, especially to set up old-age pensions, even
though all of their systems are more modest in scope and, in general, do
not yet encompass unemployment or family benefits. Most of the social
security schemes in Latin America, which have their origins in the era
of social insurance, were greatly influenced by international labour
standards and, in particular, by Convention No. 102. Together with
other social security instruments, it helped create a level playing field of
social conditions in a globalized economy and served as a model for
regional social security instruments. Convention No. 102 also remains
the key reference for the definition of the content of the right to social
security under the International Covenant on Economic, Social and
Cultural Rights, the European Social Charter *® and other regional
instruments in various parts of the world. >

82. Convention No. 102 came into force on 27 April 1955. To date, 47
countries have ratified Convention No. 102 and incorporated its
provisions into their internal legal systems and national practice. The
most recent ratification was done by Uruguay and registered on
14 October 2010. The list of States, which have ratified Convention
No. 102, and the list of Parts of the Convention accepted by them are
provided in Appendix |. Seven countries have accepted all nine
Parts/branches of the Convention: Belgium, Brazil, Germany, Libyan
Arab Jamahiriya, Luxembourg, Netherlands and Portugal. The old-age
benefit branch (Part V) has been the most widely accepted branch: 91
per cent of the ratifying States accepted this part. In comparison, Part
VIl (family benefit) and Part IV (unemployment benefit) have been
accepted respectively by only 54 and 56 per cent of ratifying States.

83. Table 3 shows that Convention No. 102 has actually had a steady
rate of ratification, with eight to ten new ratifications each decade,
except for the 1980s, which are grimly remembered as the years of
structural adjustment policies. The prospects for ratification
announced by member States when completing the article 19
questionnaire, confirm that this trend will be upheld.

9 The European Social Charter provides in Article 12(2) that the Contracting Parties undertake to maintain a
level of protection at least equal to that required by the ratification of Convention No. 102.

% Regional instruments on social security are listed in table 5 in para. 148.

34

ILC.100/111/1B



Ninety years of standard setting in social security

Table 3. Dynamics of the ratification of Convention No. 102

1953-59 1960-69 1970-79 1980-89 1990-99 2000-10
1 Belgium Austria Barbados Democratic Bosnia and Herzegovina Albania
Republic of the
Congo
2 Denmark Iceland Plurinational Spain Croatia Brazil
State of Bolivia
3 Germany Ireland Costa Rica Bolivarian Republic ~ Cyprus Bulgaria
of Venezuela
4  Greece Luxembourg  Ecuador Czech Republic Montenegro
5 Israel Mauritania France The former Yugoslav Poland
Republic of Macedonia
6 Italy Mexico Japan Portugal Romania
7 Norway Netherlands  Libyan Arab Slovakia Serbia
Jamahiriya
8  Sweden Niger Switzerland Slovenia Uruguay
9 United Kingdom Peru Turkey Estonia (ECSS) %
10 Senegal

Feasibility studies
are in progressin a
number of countries

Comparative
analyses of the
national legislation
are carried out with
ILO assistance

84. The ratification prospects of Convention No. 102 are currently
being considered by more than 15 member States, ®> who are at
different stages in the ratification process. The Republic of Korea is
examining the Convention with a view to ratification in the future and
Mozambique intends to ratify as soon as the conditions for such
ratification are set. Djibouti intends to initiate proceedings leading to
the ratification of the Convention, whereas Lithuania is already
considering ratification. In the Syrian Arab Republic a competent
committee has reached consensus on a proposal in principle to agree to
ratify the Convention on the understanding that, as agreed during the
workshop held in Damascus on 22—-24 February 2010, a study shall be
conducted, in which the Articles of the Convention will be analysed in
relation to the legislation in force. Benin reports that the Government
complies with the minimum conditions to ratify the Convention and
states that the ratification procedure can soon be started after a thorough
comparative analysis of the national legislation is carried out with the
assistance of the ILO. Sudan and the United Republic of Tanzania are
also in the process of analysing the national social security legislation
with a view to examining the possibility of ratification. The Republic of
Moldova reports that a feasibility study is necessary to take a decision
as regards ratification. China has outlined the goal to “gradually set up a
social security system covering all urban and rural residents and with a
network interlinking social security, social assistance, social welfare
and charitable causes”, and reports to implement to a large degree the

* Estonia has ratified the European Code of Social Security which contains provisions similar to that of

Convention No. 102.

52 Argentina, Benin, China, Djibouti, Republic of Korea, Lithuania, Republic of Moldova, Mongolia, Morocco,
Mozambique, Nicaragua, Russian Federation, Sudan, Syrian Arab Republic, United Republic of Tanzania and

Ukraine.
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provisions and spirit of Convention No. 102, although some specific
requirements remain. Against this background, China vows to take
active steps to study the feasibility of ratifying the Convention.
Kazakhstan also reports that, in order to ratify Convention No. 102, it is
necessary to examine the existing legislation and to harmonize it with
the provisions of the Convention. The Committee would encourage
countries undertaking the feasibility studies for possible ratification of
the Convention to seek technical advice and support from the Social
Security Department of the Office.

85. A feasibility study and compatibility of national legislation with
the provisions of Convention No. 102 was carried out in Mongolia with
the technical assistance of the ILO; Mongolia would now like to
organize a national workshop on the findings of the assessment to
identify future steps towards ratification. In Morocco, a study is under
way on the calculation of benefits and whether they correspond to the
provisions of Convention No.102; in the light of the results of this study
Morocco would consider ratifying the Convention. Argentina states in
its report that, since 2009, the Government is working towards
presenting the ratification of the Convention to the national congress.
The General Confederation of Labour of the Argentine Republic (CGT—
RA) actively supports the ratification of the Convention. The
Committee notes with interest the detailed comparative analysis of the
national legislation with Convention No. 102 provided by Nicaragua.
The analysis concludes that Nicaragua is in a position to ratify Parts Ill,
V, VI, VIII, IX and X, and that the instrument of ratification should be
accompanied by a declaration in conformity with Article 3(1) to make
use of the temporary exceptions. Having recently ratified the European
Code of Social Security, the Committee considers that Estonia is able to
do the same for Convention No. 102, taking into account the similarity
of the provisions of the two instruments. The Government however
stated that, having ratified the European Code of Social Security,
Estonia does not consider it necessary at present to ratify Convention
No. 102. Several technical meetings on the compatibility of the Russian
legislation with the provisions of Convention No. 102 and the European
Code of Social Security organized jointly by the ILO, Council of
Europe and the Ministry of Health and Social Development of the
Russian Federation, the last one in June 2010, have concluded that the
national legislation complies with the requirements of Parts Il, 11, 1V,
VI and VIII of the Convention and recommended assessing the level of
old-age, invalidity and survivors’ pensions according to the
methodology prescribed by the Convention to confirm the possibility to
accept Parts V, IX and X as well. The necessary consultations with the
Ministry are expected to take place in early 2011. After similar analysis
of the national legislation carried out in 2007-08, the Ministry of
Labour and Social Policy of Ukraine has started the procedure of
ratification of Convention No. 102. The Committee expects the
International Labour Standards Department to provide full legal and
technical support necessary to initiate and complete the ratification
process in the countries concerned.
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86. As regards the prospects for the acceptance of additional Parts,
Croatia reports that, after finishing the steps for accession to the
European Union, the country is planning to prepare an analysis of the
existing and new potential regulations related to the Parts of Convention
No. 102 that have not yet been accepted. Spain states that a study on the
level of family benefits in Spain demonstrated that the country is in
compliance with the requirements of Part VII concerning the total value
of the family benefits in the country and the acceptance of this Part
could therefore be considered. The Committee notes that Cyprus has
recently accepted the obligations under Part VI of the European Code
of Social Security and is thus in a position to do the same under
Convention No. 102. Sweden has ratified the Invalidity, Old-Age and
Survivors® Benefits Convention, 1967 (No. 128), which covers those
parts of Convention No. 102, it has not accepted Parts V, IX and X.

87. Other member States do not consider it necessary to ratify
Convention No. 102, because they have already ratified international or
regional instruments which provide a similar level of protection.
Finland reports that it does not consider ratifying Convention
No. 102, because it has already ratified all relevant third generation 1LO
social security instruments. The Government, as well as the Free Trade
Union Confederation of Latvia, report that ratification of Convention
No. 102 is not foreseen, taking into consideration that the European
Code of Social Security, which the country plans to ratify, provides
higher levels of protection compared to the minimum standards
embodied in Convention No. 102.

88. The Committee considers that, in Europe, as in no other region of
the world, the road to progressive development of social security
systems passes through wider and more effective coordination of the
dense network of obligations assumed by member States under various
legal instruments in the field of social security. With its double
responsibility both in respect of the European Code of Social Security
and with regard to international labour standards relating to social
security, notably Convention No. 102, the Committee sought to develop
a coherent analysis of the application of European and international
instruments and to coordinate the obligations of the States parties to
these instruments. The Committee drew attention to the considerable
potential of the promotion of the acceptance of the non-ratified Parts of
the Code and its Protocol, given the fact that the member States
concerned have already assumed analogous obligations under
Convention No. 102 and other social security-related ILO Conventions.

89. The Committee wishes to emphasize, however, that coordination
between European and international standards is a two-way street, and
where the obligations of the contracting parties under the Code permit
them to assume corresponding obligations under the ILO Conventions,
they should be invited to do so. Five countries are particularly
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90. The Czech Republic ratified Convention No. 102 in 1993
excluding Part 1V (Unemployment benefit), but has subsequently
included this Part in its ratification of the Code in 2000 and could now
consider taking the same obligations with respect to unemployment
benefit under the Convention as well. Denmark could be invited to
accept obligations of Parts VII (Family benefit) and VIII (Maternity
benefit) of Convention No. 102, ratified in 1955, taking into account
that these obligations form part of its ratification of the Code already
since 1974 and do not give rise to any difficulties in their application.
While in 1995 Spain accepted seven Parts of the Code, it is still bound
by only four Parts of Convention No. 102, which it ratified in 1988.
Consequently, the Government may consider adding Parts V, VIII and
IX, the application of which has not given rise to any difficulties under
the Code, to the Parts that it has already accepted under the Convention.
Ireland, having accepted five Parts of the Code in 1972, is still bound
by only three Parts of Convention No. 102, which it ratified in 1968.
Ensuring full application of Parts V and VII of the Code for over 30
years, the Government may also consider accepting the obligations for
the same Parts of the Convention. Italy accepted four Parts of the Code
in 1978, but is still bound by only three Parts of Convention No. 102,
which it ratified in 1956. Having a good record of application of
Part VI (Employment injury benefit) under the Code, it should have no
difficulty in accepting this Part of the Convention as well.

91. The Committee notes from the replies to the article 19
questionnaire that many non-ratifying member States take the
provisions of Convention No. 102 into account. Twenty-one member
States expressly report that, although they have not ratified the
Convention, they are largely giving effect to a number of its
contingencies: Algeria, Azerbaijan, Bangladesh, China, Cuba, El
Salvador, Estonia, Gabon, Ghana, Honduras, Indonesia, Mali,
Republic of Moldova, Mongolia, Morocco, Myanmar, New Zealand,
Philippines, Sudan, Viet Nam, and Zimbabwe. In addition, Guatemala
and Panama state that Convention No. 102 has functioned as a guide
for the national social security system. The Syrian Arab Republic
reports that the Convention is consulted before amendments are made to
the Syrian Social Insurance Code. Kuwait states that its national
constitutional and legal system are in conformity with the principles and
framework of the Convention. Gambia reports that the intention exists
to implement all the provisions of Convention No. 102 and Mali and
Cameroon report on measures taken to improve the material and
personal coverage of the system. Fiji is reforming the workmen’s
compensation legislation with a view to replacing the current system
with a modern workers’ compensation system that will significantly
improve social security benefits in accordance with the relevant ILO
instruments. These are constructive developments which underline the

53 CEACR, Report on the ECSS, 2003, para. 38.
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universal nature of the Convention’s principles and their relevance to all
countries.

D. Convention No. 168 — Combining unemployment
protection with labour market policies

1. Provisions of the Employment Promotion and Protection
against Unemployment Convention, 1988 (No. 168)
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92. Among all international labour standards, Convention No. 168 has
the longest history of its preparatory work, covering the period from
1972, when the Office was first requested to initiate the process of
revising the Unemployment Provision Convention, 1934 (No. 44), to
1988 when Convention No. 168 was actually adopted. In 1974, the
International Labour Conference adopted the resolution concerning
industrialization, the guarantee of employment and the protection of the
income of workers, but the proposal regarding the new instrument
setting higher standards for unemployment protection was put aside,
most countries considering that the economic crisis caused by the oil
shock of 1973 was not a suitable moment in view of the high level of
unemployment and the preference given to economic solutions capable
of promoting employment. During the structural adjustment era of the
1980s traditional social security and employment promotion policies
revealed their limits and reopened the debate on what should be the
future standards in social security. Convention No. 168 captured the
new thinking in full, differing greatly from other social security
Conventions adopted long before it. Indeed, no other social security
Convention has such a lengthy and substantial Preamble explaining the
major ideas around which the Convention was built:

(1) the idea of economic growth as the best cure against
unemployment and other social evils: the Preamble recognized
that “policies leading to stable, sustained, non-inflationary
economic growth and a flexible response to change ... offer the
best protection against the adverse effects of involuntary
unemployment”;

(2) the idea that economic growth should lead “to creation and
promotion of all forms of productive and freely chosen
employment including small undertakings, cooperatives, self-
employment and local initiatives for employment”, and that
priority should therefore be given to employment promotion not
only by the employment policy, as was already stated by the
Employment Policy Convention No. 122, but by the social
security policy as well;

(3) the idea that social security should serve as a means, among
others, for promoting employment and support active labour
market policies “even through the redistribution of resources
currently devoted to the financing of purely assistance-oriented
activities towards activities which promote employment
especially vocational guidance, training and rehabilitation”;
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(4) the consequent idea of an active coordination of social security
benefits with other means of employment and social policies
serving the goal of employment promotion within the framework
of a larger concept of social protection; and

(5) the resulting idea of the integration and consolidation of the
different means of “employment assistance and economic support
to those who are involuntary unemployed” by way of establishing
a national “system of protection against unemployment”. It is not
difficult to notice that ten years later the majority, if not all, of
these ideas have nourished the concept of decent work and 20
years later were embodied in the integrated approach to economic
and social policies put forward by the Social Justice Declaration.

93. Explaining the reasons for the adoption of Convention No. 168, its
Preamble mentioned that the minimum standards on unemployment
benefit established in Convention No. 102 have been surpassed by most
of the existing compensation schemes in the industrialized countries
but, unlike standards concerning other benefits, they have not been
followed by higher standards. Convention No. 168 has thus been
designed to set advanced standards of unemployment protection for
industrialized countries, with the hope that “the standards in question
can still constitute a target for developing countries that are in a position
to set up an unemployment compensation scheme”. In an attempt to
maintain its universal application, Convention No. 168 was endowed by
the flexibility clauses and exceptions, the importance and scope of
which surpassed those used in the previous social security Conventions.
However, this has not helped. Two decades after its adoption the
ratification record shows that not only developing countries have
disregarded the Convention, but so did most of the industrialized
countries, not least because the standards it has set proved to be too
advanced even for the majority of developed countries.

94. The fact remains that of all up-to-date social security
standards Convention No. 168 is the only one that looks beyond the
internal organization and functioning of the traditional social
security system into the external socio-economic environment
where social security interacts with the labour market, human
resources development and the economy at large. In addressing this
nexus between social security, growth and employment Convention
No. 168 may well be seen as an ideological precursor of the present
integrated approach to economic and social objectives pursued by
the ILO. One may be even tempted to say that Convention No. 168
would have been the first of the fourth, still missing, generation of
ILO social security standards, had the standard-setting process
continued in the 20 years that followed its adoption. But it stopped,
leaving Convention No. 168 standing alone at the conceptual
frontier between the “industrial society” with the social security
system it has produced and the new globalized world in quest of
integrated forms of universal social protection, such as the global
social protection floor.
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95. This conceptual duality has largely determined the structure of the
Convention, which, on the one side, follows the generic structure of
branch description established by Convention No. 102 — definition of
the contingencies (Article 10), persons protected (Article 11), methods
of provision and rates of benefits (Articles 12-16), qualifying period
(Article 17), waiting period (Article 18), duration of payment (Article
19), suspension of benefit (Article 20) and, finally, the legal,
administrative and financial guarantees provided by the system
(Articles 27-30), but on the other side includes provisions new to
traditional social security concerning in particular promotion of
productive employment (Articles 7-9), coordination of unemployment
protection systems with employment policy (Article 2), social benefits
for new applicants for employment (Article 26), coordination with
severance pay (Article 22). Such structure makes Convention No. 168
not only a voluminous instrument comprising 30 substantive Articles —
indeed, there are virtually no short Conventions on social security — but
also a particularly complex and innovative instrument, which even now
— 20 years after adoption — has not lost any of these features.

96. This Convention deals with two different subject areas -
employment policy and social security, which it tries to relate by
reference, inter alia, to a third subject area of human resources
development, including vocational training and vocational guidance
(see Articles 2, 7 and 9). Leaving the third subject area aside to simplify
things and taking only the legal point of view, the ratifying countries are
confronted here with the problem of straightening up the interrelation
between two separate branches of legislation — employment legislation
and social security legislation, which are led to pursue a common goal
of promoting full, productive and freely chosen employment and to face
a common challenge to coordinate the different means they have to
achieve it. To give but one example of the array of complex legal
issues, which would arise the minute one tries to view these branches of
law with an integrating eye, it would suffice to refer to Article 6 of
Convention No. 168, which would require the ratifying State to apply
the principle of equal treatment and non-discrimination of the persons
protected in a uniform way throughout its employment and social
security legislation, so as to prevent the spillover of the discriminatory
practices from the labour market into social security and vice versa.

97. From the governance point of view, the ratifying States are
confronted with the no less challenging task of integrating two separate
branches of national policies — employment policy and social security,
which presupposes that the ratifying State should at least have
established a modicum of national policies in these areas. This
requirement already greatly reduces the number of the potentially
ratifying countries to at most 70, which have established some kind of
unemployment protection scheme and have a declared employment
policy. Regulating each one of these branches of national law and
policy separately is already a complex matter, but bringing them
together in one comprehensive instrument establishing a general
framework for the coordination of their core elements — system of
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protection against unemployment with employment promotion
measures, the regulation of which, as a rule, is legally and
institutionally separated, makes the task of the ratifying State a daring
one. Would one need more explanations for the reasons why
Convention No. 168 has up to now received only seven ratifications?

98. A singular feature of Convention No. 168 consists in that it
belongs, by the very nature of the subjects it deals with, both to the so-
called promotional instruments (a classic example being the
Employment Policy Convention, 1964 (No. 122), and the Human
Resources Development Convention, 1975 (No. 142)), as well as to the
highly technical instruments characteristic of the social security field,
establishing provisions as to the precise methods, criteria and levels of
unemployment benefits to be provided. This mix of different regulatory
approaches in one international instrument was tried out for the first
time in Convention No. 168, particularly with the use of the
promotional formula “each Member shall endeavour to extend the
protection” to ensure progressive coverage of specific contingencies of
partial unemployment and part-time work (see Article 10(2) and (3)).
By integrating cash benefits with employment services, social benefits
with job subsidies, etc., Convention No. 168 goes beyond the traditional
concept of providing benefits for a defined contingency into a much
wider concept of ensuring comprehensive social protection for all those
who seek work. It is the first social security Convention to establish
express mechanisms for linking means-tested social assistance benefits
to social insurance benefits to provide continuous employment
assistance and economic support for the long-term unemployed beyond
the initial period of unemployment (Articles 16 and 19, paragraphs 2(b)
and 5).

99. Convention No. 168 differs from the previous social security
standards in that it speaks not simply of unemployment benefit but of a
“system of protection against unemployment”, defining the two main
characteristics of a system — its internal structure and relations to the
external environment. The internal structure of the system of protection
against unemployment established by the Convention is much more
complex than Part 1V (Unemployment benefit) of Convention No. 102,
which, as a minimum standard, covered the single contingency of full
unemployment and offered only a benefit in cash. In Convention
No. 168 the contingencies of unemployment are many and the benefits
are diverse.

100. With regard to the contingencies covered, the big innovation of
the Convention consisted in that it offered protection not only to
workers who lost their jobs, but also to those who did not or who never
ever had any job before. Article 10(2) of the Convention recognized
that for reasons of an economic, technological, structural or similar
nature and without any break in their employment relationship workers
may suffer: (a) either a temporary reduction in the normal or statutory
hours of work, which is partial unemployment; or (b) a temporary
suspension of work entailing a consequent loss of earnings.

ILC.100/111/1B
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Article 10(3) further extended protection against unemployment to part-
time workers who are actually seeking full-time work. While coverage
of the contingency of full unemployment defined in Article 10(1) is
obligatory, for the three additional contingencies mentioned above the
ratifying State “shall endeavour” to extend the protection of the
Convention. The fact that these contingencies are not yet covered by the
national legislation at the moment of ratification does not constitute
therefore an obstacle to the ratification, provided the Government
would in good faith consider ways and means to progressively extend
coverage to these contingencies in the future.

101. The above contingencies covered by the Convention are detailed
in Part I11 of the Convention. In addition, the Convention contains Part
VII, which lays down “special provisions for new applicants for
employment”, such as young persons who have completed their
vocational training, studies, or compulsory military service; persons
after a period devoted to bringing up a child or caring for someone who
is sick, disabled or elderly; divorced or separated persons; released
prisoners, etc. A member State is required to grant “social benefits” to
at least three of the ten categories of such persons seeking work
identified in Article 26 of the Convention and to endeavour to extend
protection progressively to the greater number of categories.

102. Wit