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The Committee of Experts on the Application of Conventions and Recommendations is an

independent body composed of legal experts charged with examining the application of ILO
Conventions and Recommendations in ILO member States. The annual report of the Committee of
Experts covers numerous matters related to the application of ILO standards. The structure of the
report, as modified in 2003, is divided into the following parts:

(@)
(b)

(c)

(d)

Reader’s note describes the Committee’s mandate, functioning and the institutional context in
which it operates (Book 1A, pages 1-4).

Part I: General Report describes the extent to which member States have fulfilled their
constitutional obligations in relation to international labour standards, and emphasizes important
issues concerning the relationships between the international labour standards and the
multilateral system (Book 1A, pages 7-29).

Part II: Observations concerning particular countries on the application of ratified
Conventions presented by subject matter (see section I), and on the obligation to submit
instruments to the competent authorities (see section II) (Book 1A, pages 33-571).

Part III: General Survey, in which the Committee of Experts examines the application of ILO
standards, ratified or not ratified, in a particular subject area. The General Survey is published as
a separate volume (Report III (Part 1B)) and this year examines the Forced Labour Convention,
1930 (No. 29), and the Abolition of Forced Labour Convention, 1957 (No. 105) (Book 1B).

Furthermore, the List of ratifications which has usually accompanied the Report of the

Committee of Experts is now published as the Information document on ratifications and standards-
related activities, which provides an overview of recent developments in international labour
standards, the implementation of special procedures, technical cooperation in relation to international
labour standards, and tables relating to ratifications and respect for obligations by member States
(Book 2).

The report of the Committee of Experts is also available at:
http://www.ilo.org/ilolex/gbe/ceacr2007.htm
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LIST OF CONVENTIONS BY SUBJECT

List of Conventions by Subject

Fundamental Conventions are in bold. Priority Conventions are in italics.

1 Freedom of Association, Collective Bargaining, and Industrial Relations
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2 Forced Labour
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Forced Labour Convention, 1930 (No. 29)
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3 Elimination of Child Labour and Protection of Children and Young Persons

C005
C006
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C015
C033
C059
C060
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Co79
C090
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C124
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C182

Minimum Age (Industry) Convention, 1919 (No. 5)

Night Work of Young Persons (Industry) Convention, 1919 (No. 6)

Minimum Age (Agriculture) Convention, 1921 (No. 10)

Minimum Age (Trimmers and Stokers) Convention, 1921 (No. 15)

Minimum Age (Non-Industrial Employment) Convention, 1932 (No. 33)

Minimum Age (Industry) Convention (Revised), 1937 (No. 59)

Minimum Age (Non-Industrial Employment) Convention (Revised), 1937 (No. 60)
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Night Work of Young Persons (Industry) Convention (Revised), 1948 (No. 90)
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4 Equality of Opportunity and Treatment
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Equal Remuneration Convention, 1951 (No. 100)
Discrimination (Employment and Occupation) Convention, 1958 (No. 111)
Workers with Family Responsibilities Convention, 1981 (No. 156)

5 Tripartite Consultation

C144

Tripartite Consultation (International Labour Standards) Convention, 1976 (No. 144)
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6 Labour Administration and Inspection
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€002
C034
Co088
C096
C122
C159
C181

Unemployment Convention, 1919 (No. 2)
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Employment Service Convention, 1948 (No. 88)

Fee-Charging Employment Agencies Convention (Revised), 1949 (No. 96)
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Private Employment Agencies Convention, 1997 (No. 181)

8 Vocational Guidance and Training

C140
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Paid Educational Leave Convention, 1974 (No. 140)
Human Resources Development Convention, 1975 (No. 142)

9 Employment Security

C158

10 Wages
C026
C094
C095
C099
C131
C173

Termination of Employment Convention, 1982 (No. 158)

Minimum Wage-Fixing Machinery Convention, 1928 (No. 26)

Labour Clauses (Public Contracts) Convention, 1949 (No. 94)

Protection of Wages Convention, 1949 (No. 95)

Minimum Wage Fixing Machinery (Agriculture) Convention, 1951 (No. 99)
Minimum Wage Fixing Convention, 1970 (No. 131)

Protection of Workers' Claims (Employer's Insolvency) Convention, 1992 (No. 173)
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11 Working Time
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C041
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C049
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C089
C101
C106
C132
C153
C171
C175

Hours of Work (Industry) Convention, 1919 (No. 1)

Night Work (Women) Convention, 1919 (No. 4)

Weekly Rest (Industry) Convention, 1921 (No. 14)

Night Work (Bakeries) Convention, 1925 (No. 20)

Hours of Work (Commerce and Offices) Convention, 1930 (No. 30)

Night Work (Women) Convention (Revised), 1934 (No. 41)

Sheet-Glass Works Convention, 1934 (No. 43)

Forty-Hour Week Convention, 1935 (No. 47)

Reduction of Hours of Work (Glass-Bottle Works) Convention, 1935 (No. 49)
Holidays with Pay Convention, 1936 (No. 52)

Hours of Work and Rest Periods (Road Transport) Convention, 1939 (No. 67)
Night Work (Women) Convention (Revised), 1948 (No. 89)

Holidays with Pay (Agriculture) Convention, 1952 (No. 101)

Weekly Rest (Commerce and Offices) Convention, 1957 (No. 106)

Holidays with Pay Convention (Revised), 1970 (No. 132)

Hours of Work and Rest Periods (Road Transport) Convention, 1979 (No. 153)
Night Work Convention, 1990 (No. 171)

Part-Time Work Convention, 1994 (No. 175)

12 Occupational Safety and Health

C013
C045
C062
C115
C119
C120
C127
C136
C139
C148
C155
C161
C162
C167
C170
C174
C176
C184

White Lead (Painting) Convention, 1921 (No. 13)

Underground Work (Women) Convention, 1935 (No. 45)

Safety Provisions (Building) Convention, 1937 (No. 62)

Radiation Protection Convention, 1960 (No. 115)

Guarding of Machinery Convention, 1963 (No. 119)

Hygiene (Commerce and Offices) Convention, 1964 (No. 120)
Maximum Weight Convention, 1967 (No. 127)

Benzene Convention, 1971 (No. 136)

Occupational Cancer Convention, 1974 (No. 139)

Working Environment (Air Pollution, Noise and Vibration) Convention, 1977 (No. 148)
Occupational Safety and Health Convention, 1981 (No. 155)
Occupational Health Services Convention, 1985 (No. 161)
Asbestos Convention, 1986 (No. 162)

Safety and Health in Construction Convention, 1988 (No. 167)
Chemicals Convention, 1990 (No. 170)

Prevention of Major Industrial Accidents Convention, 1993 (No. 174)
Safety and Health in Mines Convention, 1995 (No. 176)

Safety and Health in Agriculture Convention, 2001 (No. 184)
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13 Social Security

Cc012 Workmen's Compensation (Agriculture) Convention, 1921 (No. 12)

co17 Workmen's Compensation (Accidents) Convention, 1925 (No. 17)

C018 Workmen's Compensation (Occupational Diseases) Convention, 1925 (No. 18)

Cc019 Equality of Treatment (Accident Compensation) Convention, 1925 (No. 19)

C024 Sickness Insurance (Industry) Convention, 1927 (No. 24)

C025 Sickness Insurance (Agriculture) Convention, 1927 (No. 25)

C035 Old-Age Insurance (Industry, etc.) Convention, 1933 (No. 35)

C036 Old-Age Insurance (Agriculture) Convention, 1933 (No. 36)

C037 Invalidity Insurance (Industry, etc.) Convention, 1933 (No. 37)

C038 Invalidity Insurance (Agriculture) Convention, 1933 (No. 38)

C039 Survivors' Insurance (Industry, etc.) Convention, 1933 (No. 39)

C040 Survivors' Insurance (Agriculture) Convention, 1933 (No. 40)

C042 Workmen's Compensation (Occupational Diseases) Convention (Revised), 1934 (No. 42)
C044 Unemployment Provision Convention, 1934 (No. 44)

C048 Maintenance of Migrants' Pension Rights Convention, 1935 (No. 48)

C102 Social Security (Minimum Standards) Convention, 1952 (No. 102)

C118 Equality of Treatment (Social Security) Convention, 1962 (No. 118)

C121 Employment Injury Benefits Convention, 1964 [Schedule | amended in 1980] (No. 121)
C128 Invalidity, Old-Age and Survivors' Benefits Convention, 1967 (No. 128)

C130 Medical Care and Sickness Benefits Convention, 1969 (No. 130)

C157 Maintenance of Social Security Rights Convention, 1982 (No. 157)

C168 Employment Promotion and Protection against Unemployment Convention, 1988 (No. 168)

14 Maternity Protection

C003 Maternity Protection Convention, 1919 (No. 3)
C103 Maternity Protection Convention (Revised), 1952 (No. 103)
C183 Maternity Protection Convention, 2000 (No. 183)

15 Social Policy

C082 Social Policy (Non-Metropolitan Territories) Convention, 1947 (No. 82)
Cc117 Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117)

16 Migrant Workers

C021 Inspection of Emigrants Convention, 1926 (No. 21)
C097 Migration for Employment Convention (Revised), 1949 (No. 97)
C143 Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)
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17 Seafarers
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18 Fishers

C112
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19 Dockworkers

Co27
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C137
C152

LIST OF CONVENTIONS BY SUBJECT

Minimum Age (Sea) Convention, 1920 (No. 7)

Unemployment Indemnity (Shipwreck) Convention, 1920 (No. 8)

Placing of Seamen Convention, 1920 (No. 9)

Medical Examination of Young Persons (Sea) Convention, 1921 (No. 16)
Seamen's Articles of Agreement Convention, 1926 (No. 22)

Repatriation of Seamen Convention, 1926 (No. 23)

Officers' Competency Certificates Convention, 1936 (No. 53)

Shipowners' Liability (Sick and Injured Seamen) Convention, 1936 (No. 55)
Sickness Insurance (Sea) Convention, 1936 (No. 56)

Minimum Age (Sea) Convention (Revised), 1936 (No. 58)

Food and Catering (Ships' Crews) Convention, 1946 (No. 68)

Certification of Ships' Cooks Convention, 1946 (No. 69)

Seafarers' Pensions Convention, 1946 (No. 71)

Medical Examination (Seafarers) Convention, 1946 (No. 73)

Certification of Able Seamen Convention, 1946 (No. 74)

Paid Vacations (Seafarers) Convention (Revised), 1949 (No. 91)
Accommodation of Crews Convention (Revised), 1949 (No. 92)

Seafarers' Identity Documents Convention, 1958 (No. 108)
Accommodation of Crews (Supplementary Provisions) Convention, 1970 (No. 133)
Prevention of Accidents (Seafarers) Convention, 1970 (No. 134)
Continuity of Employment (Seafarers) Convention, 1976 (No. 145)
Seafarers' Annual Leave with Pay Convention, 1976 (No. 146)

Merchant Shipping (Minimum Standards) Convention, 1976 (No. 147)
Seafarers' Welfare Convention, 1987 (No. 163)

Health Protection and Medical Care (Seafarers) Convention, 1987 (No. 164)
Social Security (Seafarers) Convention (Revised), 1987 (No. 165)
Repatriation of Seafarers Convention (Revised), 1987 (No. 166)

Labour Inspection (Seafarers) Convention, 1996 (No. 178)

Recruitment and Placement of Seafarers Convention, 1996 (No. 179)
Seafarers' Hours of Work and the Manning of Ships Convention, 1996 (No. 180)
Seafarers' Identity Documents Convention (Revised), 2003 (No. 185)

Minimum Age (Fishermen) Convention, 1959 (No. 112)

Medical Examination (Fishermen) Convention, 1959 (No. 113)
Fishermen's Articles of Agreement Convention, 1959 (No. 114)
Fishermen's Competency Certificates Convention, 1966 (No. 125)
Accommodation of Crews (Fishermen) Convention, 1966 (No. 126)

Marking of Weight (Packages Transported by Vessels) Convention, 1929 (No. 27)
Protection against Accidents (Dockers) Convention, 1929 (No. 28)

Protection against Accidents (Dockers) Convention (Revised), 1932 (No. 32)
Dock Work Convention, 1973 (No. 137)

Occupational Safety and Health (Dock Work) Convention, 1979 (No. 152)
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20 Indigenous and Tribal Peoples

C050
C064
C065
C086
C104
C107
C169

Recruiting of Indigenous Workers Convention, 1936 (No. 50)

Contracts of Employment (Indigenous Workers) Convention, 1939 (No. 64)
Penal Sanctions (Indigenous Workers) Convention, 1939 (No. 65)

Contracts of Employment (Indigenous Workers) Convention, 1947 (No. 86)
Abolition of Penal Sanctions (Indigenous Workers) Convention, 1955 (No. 104)
Indigenous and Tribal Populations Convention, 1957 (No. 107)

Indigenous and Tribal Peoples Convention, 1989 (No. 169)

21 Specific Categories of Workers

C110
C149
C172
C177

Plantations Convention, 1958 (No. 110)

Nursing Personnel Convention, 1977 (No. 149)

Working Conditions (Hotels and Restaurants) Convention, 1991 (No. 172)
Home Work Convention, 1996 (No. 177)
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Reader's note

Overview of the ILO supervisory mechanisms

Since its creation in 1919, the mandate of the International Labour Organization (ILO) has included adopting
international labour standards and promoting their ratification and application in its member States as a fundamental
means of achieving its objectives. In order to monitor the progress of its member States in the application of international
labour standards, the ILO has developed supervisory mechanisms which are unique at the international level. '

Under article 19 of the ILO Constitution, a number of obligations arise for member States upon the adoption of
international labour standards, including the requirement to submit newly adopted standards to national competent
authorities and the obligation to report at intervals on measures taken to give effect to the provisions of unratified
Conventions and Recommendations.

A number of supervisory mechanisms exist whereby the Organization examines the standards-related obligations of
member States deriving from ratified Conventions. This supervision occurs both in the context of a regular procedure
through annual reports (article 22 of the ILO Constitution), > as well as through special procedures based on complaints or
representations to the Governing Body made by ILO constituents (articles 24 and 26 of the Constitution). Moreover, since
1950, a special procedure exists whereby complaints relating to freedom of association are referred to the Committee on
Freedom of Association of the Governing Body. This Committee may also examine complaints relating to member States
that have not ratified the relevant freedom of association Conventions.

Role of employers’ and workers’ organizations

As a natural consequence of its tripartite structure, the ILO was the first international organization to associate social
partners directly in its activities. The participation of employers’ and workers’ organizations in the supervisory mechanism
is recognized in the Constitution under article 23, paragraph 2, which provides that reports submitted by governments in
accordance with articles 19 and 22 must be communicated to the representative organizations.

In practice, the representative employers’ and workers’ organizations may submit, to their governments,
observations on the reports concerning implementation by the latter of ratified Conventions. They may, for instance, draw
attention to a discrepancy in law or practice regarding a Convention and thus lead the Committee of Experts to request
further information from the government. Furthermore, any employers’ or workers’ organization may submit observations
on the application of Conventions directly to the Office. The Office will then forward these comments to the government
concerned, which will have an opportunity to respond before the observations are examined by the Committee of Experts.

Origins of the Conference Committee on the Application
of Standards and the Committee of Experts on the
Application of Conventions and Recommendations

During the early years of the ILO, both the adoption of international labour standards and the regular supervisory
work were undertaken within the framework of the plenary sitting of the annual International Labour Conference.

' For detailed information on all supervisory procedures, see Handbook of procedures relating to international labour
Conventions and Recommendations, International Labour Standards Department, International Labour Office, Geneva, Rev. 2006.

2 Reports are submitted every two years for so-called fundamental and priority Conventions, and every five years for others.
Since 2003, reports have been due for groups of Conventions according to subject matter.



However, the considerable increase in the number of ratifications of Conventions led to a similarly significant increase in
the number of annual reports submitted. It soon became clear that the plenary of the Conference would not be able to
examine all these reports at the same time as adopting standards and discussing other important matters. In response, the
Conference adopted in 1926 a resolution * establishing on an annual basis a Conference committee (subsequently named
the Conference Committee on the Application of Standards) and requesting the Governing Body to appoint a technical
committee (subsequently named the Committee of Experts on the Application of Conventions and Recommendations)
which would be responsible for drawing up a report for the Conference. These two committees have become the two
pillars of the ILO supervisory system. This year marks the 80th anniversary of the decision to create these two bodies.

Committee of Experts on the Application of
Conventions and Recommendations

Composition

The Committee of Experts is composed of 20 members* who are outstanding legal experts at national and
international level. Members of the Committee are appointed by the Governing Body upon the proposal of the Director-
General. Appointments are made in a personal capacity among completely impartial persons of competence and
independent standing drawn from all regions of the world, in order to enable the Committee to have at its disposal first-
hand experience of different legal, economic and social systems. The appointments are made for renewable periods of
three years. In 2002, the Committee decided that there would be a limit of 15 years’ service for all members, representing
a maximum of four renewals after the first three-year appointment. The Committee also decided to elect a Chairperson for
a non-renewable period of five years and, at the start of each session, a Reporter.

Mandate

The Committee of Experts meets annually in November—December. In accordance with the mandate given by the
Governing Body, ° the Committee is called upon to examine the following:

—  the annual reports under article 22 of the Constitution on the measures taken by member States to give effect to the
provisions of the Conventions to which they are parties;

—  the information and reports concerning Conventions and Recommendations, communicated by member States in
accordance with article 19 of the Constitution;

—  information and reports on the measures taken by member States in accordance with article 35 of the Constitution. °

The task of the Committee of Experts is to indicate the extent to which each member State’s legislation and practice
is in conformity with ratified Conventions and the extent to which member States have fulfilled their obligations under the
ILO Constitution in relation to standards. In carrying out this task, the Committee adheres to its principles of
independence, objectivity and impartiality. ’

The comments of the Committee of Experts on the fulfilment by member States of their standards-related obligations
take the form of either observations or direct requests. Observations contain comments on fundamental questions raised
by the application of a particular Convention by a member State. These observations are reproduced in the annual report
of the Committee of Experts, which is then submitted to the Conference Committee on the Application of Standards in
June every year. Direct requests usually relate to questions of a more technical nature or of lesser importance, or contain
requests for information. They are not published in the report of the Committee of Experts, but are communicated directly
to the government concerned. ® In addition, the Committee of Experts examines the application of ILO standards, ratified
or not ratified, in a particular subject area decided by the Governing Body. This examination takes the form of a General
Survey. This year’s General Survey considers forced labour.

Report of the Committee of Experts

As a result of its work, the Committee produces an annual report. The structure of the report is divided into the
following parts:

? See Appendix VII, proceedings of the Eighth Session of the International Labour Conference, 1926, Vol. 1.
* 18 experts are currently appointed.

> Terms of reference of the Committee of Experts, Minutes of the 103rd Session of the Governing Body (1947), Appendix XII,
para. 37.

6 Article 35 covers the application of Conventions applied to non-metropolitan territories.

7 In its 1987 report, the Committee stated that in its evaluation of national law and practice in relation to the requirements of
international labour Conventions: “... its function is to determine whether the requirements of a given Convention are being met,
whatever the economic and social conditions existing in a given country. Subject only to any derogations, which are expressly permitted
by the Convention itself, these requirements remain constant and uniform for all countries. In carrying out this work, the Committee is
guided by the standards laid down in the Convention alone, mindful, however, of the fact that the modes of their implementation may
be different in different States”.

8 Observations and direct requests are accessible through the ILOLEX database which is available on CD-ROM and via the ILO
web site (www.ilo.org/normes).



—  Part I: General Report describes, on the one hand, the progress of the work of the Committee of Experts and
specific matters relating to it that have been addressed by the Committee and, on the other hand, the extent to which
member States have fulfilled their constitutional obligations in relation to international labour standards (Report III
(Part 1A)).

—  Part II: Observations concerning particular countries on the fulfilment of obligations in respect of the
submission of reports, on the application of ratified Conventions grouped by subject matter, and on the obligation to
submit instruments to the competent authorities (Report III (Part 1A)).

—  Part III: General Survey is published as a separate volume (Report III (Part 1B)).

Furthermore, an Information document on ratifications and standards-related activities (Report III (Part 2))
accompanies the report of the Committee of Experts. °

Committee on the Application of Standards
of the International Labour Conference

Composition

The Conference Committee on the Application of Standards is one of the two standing committees of the
Conference. It is tripartite and therefore comprises representatives of Governments, Employers and Workers. At each
session, the Committee elects its Officers, which includes a Chairperson (Government member), two Vice-Chairpersons
(Employer member and Worker member) and a Reporter (Government member).

Mandate

The Conference Committee on the Application of Standards meets annually at the June session of the Conference.
Pursuant to article 7 of the Standing Orders of the Conference, the Committee shall consider:

—  Measures taken to give effect to ratified Conventions (article 22 of the Constitution).

—  Reports communicated in accordance with article 19 of the Constitution (General Surveys).

—  Measures taken in accordance with article 35 of the Constitution (non-metropolitan territories).
The Committee is required to present a report to the Conference.

Following the independent, technical examination carried out by the Committee of Experts, the proceedings of the
Conference Committee on the Application of Standards provide an opportunity for the representatives of Governments,
Employers and Workers to review together the manner in which States are fulfilling their standards-related obligations,
particularly with regard to ratified Conventions. Governments are able to elaborate on information previously supplied to
the Committee of Experts, indicate any further measures taken or proposed since the last session of the Committee of
Experts, draw attention to difficulties encountered in the fulfilment of obligations, and seek guidance as to how to
overcome such difficulties.

The Conference Committee on the Application of Standards discusses the General Report and the General Survey of
the Committee of Experts, and the documents submitted by governments. The work of the Conference Committee starts
with a general discussion on the standards system as well as a discussion on the General Survey. The Conference
Committee subsequently examines cases of serious failure to fulfil reporting and other standards-related obligations.
Finally, the Conference Committee embarks upon its main task, which is to examine a number of individual cases
concerning the application of ratified Conventions which have been the subject of the Committee of Experts’
observations. The Conference Committee invites the Government representatives concerned to attend one of its sessions to
discuss the observations in question. After listening to these Government representatives, the members of the Conference
Committee may ask questions or make comments. At the end of the discussion, the Conference Committee adopts the
conclusions on the case in question. Furthermore, in accordance with the resolution adopted by the Conference in 2000,
the Conference Committee holds, at each of its sessions, a special sitting on the application by Myanmar of the Forced
Labour Convention, 1930 (No. 29). '

In its report submitted to the plenary sitting of the Conference for adoption, the Conference Committee on the
Application of Standards may invite the member State whose case has been discussed to accept a technical assistance
mission by the International Labour Office to increase its capacity to fulfil its obligations, or may propose other types of
missions. The Conference Committee may also request a government to submit additional information or address specific
concerns in its next report to the Committee of Experts. The Conference Committee also draws the attention of the
Conference to certain cases, such as cases of progress and cases of serious failure to comply with ratified Conventions.

® This document provides an overview of the recent developments in international labour standards, the implementation of
special procedures, and technical cooperation in relation to international labour standards. It also contains, in the form of tables, full
information on the ratification of Conventions, together with “country profiles” containing key information on standards for each
country.

19 International Labour Conference, 88th Session, 2000; Provisional Records Nos. 6-1 to 5.



Relationship between the Committee of Experts and the
Conference Committee on the Application of Standards

In numerous reports, the Committee of Experts has stressed the importance of the spirit of mutual respect,
cooperation and responsibility which has always existed in relations between the Committee of Experts and the
Conference Committee. In recent years, it has become the practice for the Chairperson of the Committee of Experts to
attend the general discussion of the Conference Committee and the discussion on the General Survey as an observer, with
the opportunity to address the Conference Committee at the opening of the general discussion and the opportunity to make
remarks at the end of the discussion on the General Survey. In a similar fashion, the Employer and Worker Vice-
Chairpersons of the Conference Committee are invited to meet with and address the Committee of Experts during a
special session for that purpose.
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GENERAL REPORT

I. Introduction

1. The Committee of Experts on the Application of Conventions and Recommendations, appointed by the
Governing Body of the International Labour Office to examine the information and reports submitted under articles 19, 22
and 35 of the Constitution by States Members of the International Labour Organization on the action taken with regard to
Conventions and Recommendations, held its 77th Session in Geneva from 21 November to 8 December 2006. The
Committee has the honour to present its report to the Governing Body.

2. The composition of the Committee is as follows: Mr Mario ACKERMAN (Argentina), Mr Anwar Ahmad
Rashed AL FUZAIE (Kuwait), Mr Denys BARROW, SC (Belize), Ms Janice R. BELLACE (United States), Mr Lélio
BENTES CORREA (Brazil), Mr Michael Halton CHEADLE (South Africa), Ms Laura COX, QC (United Kingdom),
Ms Blanca Ruth ESPONDA ESPINOSA (Mexico), Mr Abdul G. KOROMA (Sierra Leone), Ms Robyn A. LAYTON, QC
(Australia), Mr Pierre LYON CAEN (France), Mr Sergey Petrovitch MAVRIN (Russian Federation), Ms Angelika
NUSSBERGER, MA (Germany), Ms Ruma PAL (India), Mr Miguel RODRIGUEZ PINERO Y BRAVO FERRER
(Spain), Mr Amadou SO (Senegal), Mr Budislav VUKAS (Croatia), Mr Yozo YOKOTA (Japan). Appendix I of the
General Report contains brief biographies of all the Committee members.

3. Mr Mavrin and Mr Vukas have served the Committee for eight and 21 years respectively. Mr Mavrin informed
the Committee that he would not seek a renewal of his mandate which was due to expire at the end of the year. The
mandate of Mr Vukas exceeds 15 years. The Committee would like to express its great appreciation for the outstanding
manner in which both experts have carried out their duties, throughout their service on the Committee.

4. During its session, the Committee welcomed Mr Lélio Bentes Corréa, nominated by the Governing Body during
its 296th Session (June 2006), together with Mr Koroma and Ms Pal, who were nominated in November 2005 and who
were participating in the Committee’s work for the first time. The Committee noted that a former member of the
secretariat for many years, Mr Lee Swepston, is due to retire and wishes to express its sincere appreciation for his
contribution to the work of the Committee over the years.

5. The Committee was deeply saddened to learn of the death, on 3 June 2006, of Mr Edilbert Razafindralambo,
former member and Reporter of the Committee. All those who had the privilege of knowing or working with
Mr Razafindralambo will remember him as a brilliant, generous and profoundly humane individual who worked tirelessly
throughout his life with numerous international bodies for the promotion of human rights, labour rights and the
international rule of law. He will also be remembered as a talented lawyer who dedicated 40 years of his working life to
the defence and promotion of ILO values. The Committee wishes to express the esteem and friendship which those of its
members who knew him felt for Mr Razafindralambo, as well as its gratitude for the devotion and competence he brought
to the cause of international labour standards.

6. Ms Layton, QC, continued her mandate as Chairperson, and the Committee re-elected Mr Al-Fuzaie as Reporter.

80th anniversary of the Committee of Experts

7. This year marked the 80th anniversary of the decision to create the Committee of Experts and the Conference
Committee on the Application of Standards taken by the International Labour Conference in 1926. To celebrate this
anniversary a colloquium was organized by the Office under the guidance of the Committee of Experts. The colloquium
was entitled “Protecting Labour Rights as Human Rights: Present and Future of International Supervision”. More
specifically the colloquium was articulated around four discussion themes: the institutional framework for monitoring
state compliance with social and economic rights; issues and dilemmas concerning the revision of working methods and
the evaluation of impact; international supervision at the time of institutional reform; and future approaches to
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international regulation and supervision. Two panel discussions were also organized on the effectiveness of international
supervision in the field of economic and social rights and the quest for new compliance tools.

8. Guest speakers included eminent judges and academics, some serving on UN human rights treaty bodies or other
organs related to human rights protection. These guest speakers were: Mr Judge Thomas Buergenthal (International Court
of Justice), Ms Christine Chinkin (London School of Economics, United Kingdom), Mr Simon Deakin (University of
Cambridge, United Kingdom), Mr Emmanuel Decaux (University of Paris II, France), Mr Doudou Di¢ne (UN Special
Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance), Mr Adrian
Goldin (University of San Andrés, Argentina), Mr Bob Hepple (University of Cambridge, United Kingdom), Mr Brian
Langille (University of Toronto, Canada), Ms Jutta Limbach (Goethe Institut, Germany), Mr Giorgio Malinverni
(University of Geneva, Switzerland), Ms Tonia Novitz (University of Bristol, United Kingdom), Mr Judge Fatsah
Ouguergouz (African Court on Human and Peoples’ Rights), Mr Eibe Riedel (Vice-Chairperson of the United Nations
Committee of Economic, Social and Cultural Rights), Mr Charles Sabel (Columbia Law School, United States), Mr Linos-
Alexandre Sicilianos (University of Athens, Greece), Mr Rodolfo Stavenhagen (UN Special Rapporteur on the human
rights and fundamental freedom of indigenous peoples), Ms Brigitte Stern (University of Paris I, France) and Mr Andrzej
Marian Swiatkwoski (University of Kracow, Poland).

9. The two-day event ended with an official dinner, kindly offered by the Friedrich-Ebert-Stiftung, in which
Ms Ruth Dreifuss, former Federal Councillor and former President of the Swiss Confederation, delivered the keynote
speech. An exhibition entitled “A peerless heritage, 19262006 was also organized putting on display photos, documents
and other archive material relating to the establishment, functioning and membership of the Committee. The International
Labour Standards Department will publish the proceedings of the colloquium in a commemorative volume to appear in the
first quarter of 2007.

10. The colloquium offered an opportunity for a rich exchange on the challenges currently facing most international
supervisory organs in the field of human rights. There were discussions on report-based systems and complaints-based
systems. The discussions focused on the differences inherent in these two systems and the importance of striking an
appropriate balance between them to ensure the greatest impact on the ground and so that they maintain an important and
relevant influence on actual compliance with international norms. The problems of rationalizing working methods,
increasing capacity and enhancing visibility and impact were a serious concern shared by all. Particular concern was
raised about recent attempts to limit the independence of various bodies and mechanisms within the UN system. Ongoing
reforms, or reform proposals, both within and outside the UN system, focused on ways to achieve improved quality and
timely reporting, better coordination among expert bodies, more efficient use of limited resources, increased access to
individuals and more systematic offer of collaborative action as a compliance-inducing technique. An interactive
discussion revolved around self-regulation and voluntary compliance schemes and the impact they had on binding norms.
As regards future ILO standard-setting activities, some suggested that greater use could be made of framework
instruments. Overall, the participants hailed the ILO system of regular supervision, based on the complementary action of
the Committee of Experts and the Conference Committee, as an enduring model.

Relations with the Conference Committee
on the Application of Standards

11. A spirit of mutual respect, cooperation and responsibility has consistently prevailed in the Committee’s
relations with the International Labour Conference and its Committee on the Application of Standards. The Committee of
Experts takes the proceedings of the Conference Committee on the Application of Standards into full consideration, not
only in respect of general matters concerning standard-setting activities and supervisory procedures, but also in respect of
specific matters concerning the way in which States fulfil their standards-related obligations. In this context, the
Committee again welcomed the participation of its Chairperson as an observer in the general discussion of the Committee
on the Application of Standards of the 95th Session of the International Labour Conference (May—June 2006). It noted the
request by the abovementioned Committee for the Director-General to renew this invitation for the 96th Session of the
Conference (May—June 2007). The Committee of Experts has accepted this invitation.

12. The Chairperson of the Committee of Experts once again invited the Employer and Worker Vice-Chairpersons
of the Committee on the Application of Standards of the 95th Session of the International Labour Conference (Mr Edward
Potter and Mr Luc Cortebeeck respectively) to participate in a special sitting of the Committee at its present session. Both
accepted this invitation and discussed matters of mutual interest with the Committee. The new interactive format for this
sitting used for the first time this year was welcomed by all. The Committee of Experts had thus an in-depth discussion
with the two Vice-Chairpersons on the following three items: (1) the draft Readers’ note to be inserted at the beginning of
the Committee of Experts’ report; (2) the number of special notes at the end of the comments, on the basis of which the
Committee of Experts requests the governments to provide comprehensive information to the Conference; and (3) the
insertion in the General Report of a section on highlights and major trends in the application of international labour
standards. The two Vice-Chairpersons provided remarks on the draft Readers’ note, which have been taken into account
by the Committee of Experts when adopting the final text. While bearing in mind the concerns raised in respect of the
number of special notes (double footnotes) used in the Committee of Experts’ report last year, its members emphasized
their role as an independent, apolitical body and considered that their task was to strictly apply the criteria, which they had
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set out at their 76th Session. As for the appropriateness of a section on highlights and major trends, many members
considered that the Committee was well placed to draw attention to such matters and the discussion revolved around the
various ways in which this information could be presented in its report. The three items discussed during the special
sitting were again taken up by the Committee of Experts during a plenary sitting. The members of the Committee of
Experts and the two Vice-Chairpersons also exchanged views on the subject of including a country-based approach for the
purpose of supervising the application of ratified Conventions, including the advantages and disadvantages of such an
approach. They agreed that such an approach deserves a more in-depth discussion taking into account the constitutional
obligation deriving from article 22 and the capacity of the International Labour Standards Department to carry out such a
task. For the next session of the Committee, an invitation will once again be made to the Employer and Worker Vice-
Chairpersons of the Committee on the Application of Standards of the 96th Session of the Conference.

Working methods

13. As was the case last year and in view of the time that had to be devoted to the celebration of its 80th
anniversary, issues relating to its working methods were taken forward by the Committee in plenary sessions instead of in
the Subcommittee on Working Methods. In addition to the discussion it had during the special sitting with the two Vice-
Chairpersons of the Committee on the Application of Standards, the Committee had a discussion on the issue concerning
observations made by employers’ and workers’ organizations with a view to giving guidance to the secretariat for the
preparation of its work next year. the Subcommittee on Working Methods will continue to review the working methods
and any pending matters during the next session of the Committee.
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Il. Compliance with obligations

14. The Committee recalls that, at the instigation of the Committee on the Application of Standards at the
93rd Session of the International Labour Conference, the two committees, with the assistance of the Office, strengthened
the follow-up given to cases of serious failure by member States to fulfil reporting and other standards-related obligations,
so as to enable appropriate solutions to be identified, insofar as is possible, for each case. As both committees have
recalled on numerous occasions, such failures to report hinder the functioning of the supervisory system, since this system
is based primarily on the information provided by governments. Therefore, in cases where a report has not been submitted
for a number of years, which are the most serious cases, the supervision of the application of ratified Conventions often
cannot begin, is suspended or does not have the benefit of the government’s views and explanations.

15. The Committee notes that it appears from various sources of information (discussions of the Committee on the
Application of Standards, governments’ replies to the Office’s letters, and information from subregional offices), that, in
the majority of cases, the reasons for such failures to report are institutional, in particular the lack of resources (both
material and human) of the national authorities responsible for sending reports, and staff who are insufficiently trained or
who need to be regularly updated in respect of supervisory procedures. The Committee, like the Conference Committee on
the Application of Standards, wishes to emphasize the vital role played in this regard by specialists in standards-related
issues from subregional offices. The Committee notes that member States which fail to fulfil their obligations often belong
to a subregion covered by an ILO office that does not have, or no longer has, at its disposal the services of such a
specialist.

16. This year, in the light of the Committee’s discussions, the Office has sent specific follow-up letters to 49
member States (53 in 2005). These cases were mentioned in the relevant paragraphs of the report of the Conference
Committee on the Application of Standards. The letters drew the attention of the governments concerned to specific
failures and requested them, where appropriate, to identify in practical terms the difficulties they faced in fulfilling their
obligations, so that the Office could at least provide them with useful suggestions on how to remedy such difficulties. The
Committee notes that out of the 49 member States concerned, 33, therefore over half, had already been mentioned for at
least the same failures in the 2005 report of the Conference Committee on the Application of Standards. The Committee
notes that the subregional offices were requested to contact these 33 member States on a priority basis, and to provide
them with technical assistance. The Committee notes that, in response to this request, certain specialists in standards-
related issues have, with the support of national correspondents where possible, actively given their assistance to the
governments concerned.

17. The Committee notes that eight member States (three in 2005) have sent replies to the Office’s letter: Armenia,
Burundi, Comoros, Djibouti, Iraq, The former Yugoslav Republic of Macedonia, Turkmenistan and Zambia. With
the exception of Burundi, which has sent the first report due, all these member States have requested the Office’s technical
assistance. This technical assistance has already been provided in the case of Armenia and will soon be provided in the
cases of Comoros and Zambia. The Committee is grateful to these governments for their replies to the Office’s letter.
Moreover, the Committee has been informed that in the light of the discussions of the Conference Committee on the
Application of Standards, other member States have fulfilled, partly or in full, their reporting and other standards-related
obligations. ' Finally, the Committee welcomes the special efforts made this year by certain member States to submit all
the reports due, or a large part of these reports, after several years of interruption. >

! Albania (submission of first report on Convention No. 150 due since 2004), Antigua and Barbuda (submission of some of the
reports due for the past three years), Armenia (submission of first report on Convention No. 122 due since 1996), Bahamas
(submission of first report on Convention No. 147 due since 2003), Burundi (submission of first report on Convention No. 182 due
since 2004), Comoros (submission of some of the reports due for the past two years), Paraguay (submission of first report on
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18. The Committee reminds the governments that they are required to comply with all the reporting and other
standards-related obligations that they accepted upon becoming Members of the ILO. The governments that request
technical assistance may indeed benefit from it, yet such assistance is only useful if it focuses on the specific difficulties
faced. In order for such assistance to be appropriate and effective, governments must be prepared to inform the Office of
the specific obstacles they are encountering to the fulfilment of their reporting obligations. *

Reports on ratified Conventions
(articles 22 and 35 of the Constitution)

A. Supply of reports

19. The Committee’s principal task consists of the examination of the reports supplied by governments on
Conventions that have been ratified by member States and that have been declared applicable to non-metropolitan
territories.

20. In accordance with the changes in the reporting system adopted by the Governing Body in November 2001 and
March 2002, * particularly with a view to facilitating the collection of information on related subjects at the national level,
requests for reports on Conventions covering the same subject are grouped together and addressed simultaneously to each
country. > In addition, in the case of the 12 fundamental and priority Conventions, as well as for certain other groups of
Conventions containing a large number of instruments, reports are requested, with a view to balancing their submission, in
accordance with the English alphabetical order, the first year by member States beginning with the letters A to J, and the
second year by those whose names begin with the letters K to Z, or the converse ° (for a list of subject matters see page v).

21. The Committee also had before it reports especially requested from certain governments on other Conventions
for one of the following reasons:

(a) afirst detailed report was due after ratification;

(b) important discrepancies had previously been noted between national law or practice and the Conventions in
question;

(c) reports due for the previous period had not been received or did not contain the information requested;

(d) reports were expressly requested by the Conference Committee on the Application of Standards.

The Committee also had before it a number of reports which it was unable to examine at its previous session.

Reports requested and received

22. A total of 2,586 reports were requested from governments on the application of Conventions ratified by
member States (article 22 of the Constitution). At the end of the present session of the Committee, 1,719 of these reports
had been received by the Office. This figure corresponds to 66.47 per cent of the reports requested, compared with 69 per
cent last year.

23. In addition, 353 reports were requested on Conventions declared applicable with or without modifications to
non-metropolitan territories (article 35 of the Constitution). Of these, 239 reports, or 67.71 per cent, had been received by
the end of the Committee’s session, in comparison with 72.01 per cent last year.

24. The Committee notes with regret that in spite of the special efforts made by the Office, the total number of
reports received this year is lower than the total number received last year. Appendix I of this report lists the reports
received and not received, classified by country/territory and by Convention. Appendix II shows, for each year in which
the Conference has met since 1932, the number and percentage of reports received by the prescribed date, by the date of
the meeting of the Committee of Experts and by the date of the session of the International Labour Conference.

Convention No. 182 due since 2003), Serbia (submission of first reports on Conventions Nos. 24 and 25 due since 2003), Uganda
(submission of first report on Convention No. 182 due since 2003). The following countries have since replied to all or the majority of
the Committee’s comments: Afghanistan, Antigua and Barbuda, Barbados, Bosnia and Herzegovina, Burundi, Chile, Céte
d’Ivoire, Democratic Republic of the Congo, France (French Guiana, Guadeloupe), Gambia, Guyana, Lao People’s Democratic
Republic, Namibia, Netherlands (Aruba), Paraguay, Senegal, Seychelles, Singapore, United Republic of Tanzania (Tanganyika),
Thailand, United States, Viet Nam, Zambia.

2 Afghanistan, Grenada, Guyana, Lao People’s Democratic Republic, Netherlands (Aruba), Paraguay.

® Part II of the present report refers to certain cases of failure to fulfil reporting and other standards-related obligations, within the
framework of general observations (pp. 33 to 38) and observations on the submission to the competent authorities of instruments
adopted by the Conference (pp. 559 to 571).

* Documents GB.282/LILS/5, GB.282/8/2, GB.283/LILS/6 and GB.283/10/2.

° Information concerning requests for reports by country and by Convention is available on the ILO web site:
http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm.

® Information concerning the regular reporting schedule by country and by Convention is available on the ILO web site:
http://webfusion.ilo.org/public/db/standards/normes/schedules/index.cfm.
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25. In some cases, reports are not accompanied by copies of the relevant legislation, statistical data or other
documentation necessary for their full examination. In cases where this material was not otherwise available, the Office,
as requested by the Committee, has written to the governments concerned asking them to supply the necessary texts to
enable the Committee to fulfil its task.

Compliance with reporting obligations

26. Most of the governments from which reports were due on the application of ratified Conventions have supplied
most or all of the reports requested (see Appendix I). However, no reports due have been received for the past two or more
years from the following 14 countries: Cambodia, Congo, Denmark — Faeroe Islands, Iraq, Liberia, Saint Kitts and
Nevis, Saint Lucia, San Marino, Sao Tome and Principe, The former Yugoslav Republic of Macedonia, Togo,
Turkmenistan, United Kingdom — Montserrat, United Kingdom — St. Helena, Uzbekistan. In addition, all or the
majority of the reports due this year have not been received from the following 40 countries: Albania, Antigua and
Barbuda, Armenia, Belize, Bolivia, Bosnia and Herzegovina, Botswana, Cape Verde, Comoros, Cyprus,
Democratic Republic of the Congo, Denmark — Greenland, Djibouti, Dominica, Equatorial Guinea, Eritrea,
Estonia, France — French Guiana, France — French Southern and Antarctic Territories, France — Martinique, Gambia,
Haiti, Indonesia, Islamic Republic of Iran, Jordan, Kiribati, Republic of Korea, Kyrgyzstan, Malawi, Mongolia,
Papua New Guinea, Russian Federation, Serbia, Sierra Leone, Solomon Islands, Somalia, Swaziland, Tajikistan,
Thailand, Trinidad and Tobago, Uganda, United Kingdom — Anguilla.

27. The Committee urges the governments of these countries to make every effort to supply the reports requested
on ratified Conventions. The Committee is aware that where no reports have been sent for some time, it is likely that
administrative or other problems are preventing the government concerned from fulfilling its obligations under the ILO
Constitution, and it recalls that in cases of this kind, assistance from the Office, in particular through the specialists on
international labour standards in the regional and subregional offices, can help the government to overcome such
difficulties.

Late reports

28. The Committee is still concerned at the number of reports being received after the prescribed time period,
especially given the large number of reports received each year. The reports due on ratified Conventions should be sent to
the Office between 1 June and 1 September of each year. Due consideration is given, when setting this date, to the time
required to translate the reports, where necessary, to conduct research into legislation and other documents necessary for
the examination of reports and legislation.

29. The supervisory procedure can function adequately only if reports are communicated in due time. This is
particularly true in the case of first reports or reports on Conventions where there are serious or continuing discrepancies,
which the Committee has to examine in greater depth.

30. The Committee observes that the great majority of reports are received between the time limit fixed and the
date on which the Committee meets: by 1 September 2006, the proportion of reports received was only 28.81 per cent.
Even though this percentage is slightly higher than at its previous session (26.38 per cent), the Committee is still
concerned about it, since it notes that it is often first reports and those relating to Conventions on which the Committee
has made comments that are received the latest. In these circumstances, the Committee has been bound in recent years to
postpone to its following session the examination of an increasing number of reports, since they could not be examined
with the necessary care due to the lack of time. This obviously places a great strain on the supervisory process and
effectively makes it impossible for some cases to be dealt with adequately or at all. These problems may well continue to
increase with the success of the ratification campaign on fundamental Conventions and an increase in the number of
ratifications of other Conventions.

31. Furthermore, the Committee notes that a number of countries sent some or all of the reports due by 1
September 2005 on ratified Conventions during the period between the end of the Committee’s December 2005 session
and the beginning of the June 2006 session of the International Labour Conference, or even during the Conference. ’ The
Committee emphasizes that this practice disturbs the regular operation of the supervisory system and makes it more
burdensome. It wishes to provide the following list of those countries which followed this practice in 2005-06, as
requested by the Conference Committee on the Application of Standards: Afghanistan (Conventions Nos. 13, 14, 41, 45,
95, 100, 105, 106, 111, 137, 139, 140, 141, 142); Bahamas (Conventions Nos. 22, 100, 111, 144, 147, 182); Barbados
(Conventions Nos. 22, 74, 87, 98, 100, 108, 111, 115, 122, 144); Bosnia and Herzegovina (Convention No. 81);
Botswana (Conventions Nos. 87, 98, 100, 138, 144); Burkina Faso (Conventions Nos. 13, 87, 98, 100, 111, 144, 159,
161); Burundi (Conventions Nos. 62, 81, 89, 94, 98, 100, 111, 135, 144, 182); Chad (Conventions Nos. 13, 98, 100, 111,
144); Chile (Conventions Nos. 2, 13, 87, 98, 100, 111, 121, 122, 127, 136, 144, 159, 161, 162); Comoros (Conventions
Nos. 13, 98); Cote d’Ivoire (Conventions Nos. 13, 45, 81, 87, 96, 98, 100, 111, 129, 136, 144); Democratic Republic of
the Congo (Conventions Nos. 14, 29, 81, 87, 88, 98, 100, 102, 111, 150); Denmark (Conventions Nos. 142, 155); France

7 For the reports received and not received by the end of the Conference, see report of the Committee on the Application of
Standards, Part Two, II, Appendix I (Provisional Record No. 24, 95th Session, ILC, 2006). See also information on article 22 reports
requested and received on the ILO web site: http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm.
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(Conventions Nos. 88, 96, 148); France — Guadeloupe (Conventions Nos. 13, 45, 62, 87, 98, 100, 111, 115, 120, 136,
144); Ghana (Conventions Nos. 87, 92, 100, 105, 111, 120, 148); Grenada (Conventions Nos. 8, 14, 16, 29, 81, 87, 98,
100, 105, 108, 111, 138, 144, 182); Guinea (Conventions Nos. 62, 120, 133, 138, 139, 140, 150, 182); Guyana
(Conventions Nos. 29, 45, 81, 87, 98, 100, 105, 108, 111, 115, 129, 135, 136, 138, 139, 144, 150, 151, 166, 182),
Kazakhstan (Conventions Nos. 29, 81, 87, 88, 98, 105, 111, 122, 129, 135, 138, 144, 148, 155, 182); Republic of Korea
(Conventions Nos. 81, 150, 182); Lao People’s Democratic Republic (Conventions Nos. 13, 29); Luxembourg
(Conventions Nos. 55, 56, 81); Madagascar (Conventions Nos. 13, 29, 81, 138); Malta (Conventions Nos. 8, 16, 22, 29,
53,73, 74, 81, 105, 108, 129, 138, 180, 182); Netherlands — Aruba (Conventions Nos. 8, 9, 22, 23, 29, 69, 74, 81, 87, 88,
105, 122, 135, 138, 144, 145, 146, 147); Netherlands — Netherlands Antilles (Conventions Nos. 8, 9, 22, 23, 29, 58, 69,
74, 81, 105); Pakistan (Conventions Nos. 16, 22); Panama (Conventions Nos. 138, 182); Paraguay (Conventions Nos.
1, 29, 30, 52, 79, 81, 87, 89, 90, 98, 100, 111, 119, 120, 122, 159, 182); Seychelles (Convention No. 8); Slovenia
(Convention No. 147); Swaziland (Conventions Nos. 29, 138); United Republic of Tanzania (Conventions Nos. 16,
138); United Republic of Tanzania — Tanganyika (Conventions Nos. 81, 108); Thailand (Conventions Nos. 29, 105,
182); Trinidad and Tobago (Conventions Nos. 16, 29, 105, 147, 182); Uganda (Conventions Nos. 17, 26, 81, 105, 123,
143, 159, 182); Ukraine (Conventions Nos. 23, 69, 108, 133, 147); United Kingdom — Bermuda (Convention No. 98);
United Kingdom — British Virgin Islands (Convention No. 8); United Kingdom — Falkland Islands (Malvinas)
(Conventions Nos. 8, 22, 23, 29, 58, 105, 108); United States (Conventions Nos. 53, 55, 105, 160, 182); United States —
American Samoa (Conventions Nos. 53, 55); United States — Guam (Conventions Nos. 53, 55); United States — Puerto
Rico (Conventions Nos. 53, 55); United States — United States Virgin Islands (Conventions Nos. 53, 55); Viet Nam
(Conventions Nos. 81, 182); Zambia (Conventions Nos. 95, 103, 105, 117, 122, 138, 141, 173).

Supply of first reports

32. A total of 60 of the 179 first reports due on the application of ratified Conventions were received by the time
that the Committee’s session ended, compared to last year when 105 of the 200 first reports due had been received.
However, a number of countries have failed to supply first reports, some of which are more than a year overdue. Thus,
certain first reports on ratified Conventions have not been received for a certain number of years from the following 17
member States:

—  since 1992: Liberia (Convention No. 133);

—  since 1995: Armenia (Convention No. 111), Kyrgyzstan (Convention No. 133);

- since 1996: Armenia (Conventions Nos. 100, 135, 151);

—  since 1998: Armenia (Convention No. 174), Equatorial Guinea (Conventions Nos. 68, 92);
- since 1999: Turkmenistan (Conventions Nos. 29, 87, 98, 100, 105, 111);

- since 2001: Armenia (Convention No. 176), Kyrgyzstan (Convention No. 105);

— since 2002: Bosnia and Herzegovina (Convention No. 105), Gambia (Conventions Nos. 29, 105, 138), Saint Kitts
and Nevis (Conventions Nos. 87, 98, 100), Saint Lucia (Conventions Nos. 154, 158, 182);

—  since 2003: Bosnia and Herzegovina (Convention No. 182), Dominica (Convention No. 182), Gambia
(Convention No. 182), Iraq (Conventions Nos. 172, 182), Serbia (Conventions Nos. 27, 113, 114);

— since 2004: Antigua and Barbuda (Conventions Nos. 122, 131, 135, 142, 144, 150, 151, 154, 155, 158, 161, 182);
Dominica (Conventions Nos. 144, 169); The former Yugoslav Republic of Macedonia (Convention No. 182); and

- since 2005: Albania (Conventions Nos. 174, 175, 176), Antigua and Barbuda (Convention No. 100), Armenia
(Conventions Nos. 17, 98), Cote d’Ivoire (Convention No. 138), Kyrgyzstan (Conventions Nos. 150, 154), Liberia
(Conventions Nos. 81, 144, 150, 182), Serbia (Conventions Nos. 8, 16, 22, 23, 53, 56, 69, 73, 74), The former
Yugoslav Republic of Macedonia (Convention No. 105), Uganda (Convention No. 138).
33. The Committee, like the Conference Committee on the Application of Standards, wishes to emphasize the

importance of first reports. They provide the basis on which the Committee makes its initial assessment of the observance

of ratified Conventions. The Committee urges the governments concerned to make a special effort to supply these reports.

Replies to the comments of the supervisory bodies

34. Governments are requested to reply in their reports to the observations and direct requests made by the
Committee, and the majority of governments have provided the replies requested. In accordance with the established
practice, the Office has written to all the governments which failed to provide such replies, requesting them to supply the
necessary information. Of the 44 governments to which such letters were sent, only 13 have provided the information
requested.

35. The Committee regrets that there are still many cases of failure to reply to its comments, either:
(a) ofall the reports requested from governments, no reply has been received; or

(b) the reports received contained no reply to most of the Committee’s comments (observations and/or direct requests)
and/or did not reply to the letters sent by the Office.
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36. In all there were 415 cases of no response (concerning 47 countries). ® There were 385 such cases (concerning
46 countries) last year. Under these conditions, the Committee is bound to repeat the observations or direct requests
already made on the Conventions in question.

37. The failure of the governments concerned to fulfil their obligations considerably hinders the work of the
Committee of Experts and that of the Conference Committee on the Application of Standards. The Committee cannot
overemphasize the importance of ensuring the dispatch of the reports and replies to its comments.

B. Examination of reports

38. In examining the reports received on ratified Conventions and Conventions declared applicable to non-
metropolitan territories, in accordance with its normal practice, the Committee assigned to each of its members the initial
responsibility for a group of Conventions. Reports received early enough are sent to the members concerned in advance of
the Committee’s session. The members submit their preliminary conclusions on the instruments for which they are
responsible to the Committee in plenary sitting for discussion and approval. Decisions on comments are adopted by
consensus.

Observations and direct requests

39. In many cases, the Committee has found that no comment is called for regarding the manner in which a ratified
Convention has been implemented. In other cases, however, the Committee has found it necessary to draw the attention of
the governments concerned to the need to take further action to give effect to certain provisions of Conventions or to
supply additional information on given points. As in previous years, its comments have been drawn up in the form either
of “observations” which are reproduced in the report of the Committee, or “direct requests”, which are not published in
the Committee’s report, but are communicated directly to the governments concerned. *

40. As in the past, the Committee has indicated by special notes at the end of the observations (traditionally known
as footnotes) the cases in which, because of the nature of the problems encountered in the application of the Conventions
concerned, it has seemed appropriate to ask the government to supply a report earlier than would otherwise have been the
case. ' Under the present reporting cycle, ' which applies to most Conventions, such early reports have been requested

§ Albania (Conventions Nos. 29, 100, 105, 111, 138, 178, 181, 182); Bahamas (Conventions Nos. 26, 29, 81, 100, 105, 111,
138, 182); Belize (Conventions Nos. 26, 87, 88, 94, 95, 98, 99, 100, 111, 115, 138, 141, 144, 150, 151, 154, 156, 182),
Bolivia (Conventions Nos. 1, 30, 77, 78, 81, 95, 105, 123, 124, 129, 131, 138, 156); Botswana (Conventions Nos. 29, 95, 105, 173,
176, 182); Burkina Faso (Conventions Nos. 29, 105, 111, 129, 131, 138, 141, 159, 161, 170, 173, 182); Cambodia (Conventions Nos.
4, 6, 13, 87, 98, 100, 105, 111, 122, 138); Comoros (Conventions Nos. 26, 29, 52, 77, 78, 81, 99, 100, 105, 122);
Congo (Conventions Nos. 6, 26, 29, 81, 87, 95, 98, 100, 105, 111, 138, 144, 149, 152, 182); Cyprus (Conventions Nos. 105, 114, 122,
138, 182); Djibouti (Conventions Nos. 26, 81, 94, 95, 98, 99, 115, 120, 125); Dominica (Conventions Nos. 16, 26, 29, 81, 87, 95, 100,
105, 138); Equatorial Guinea (Conventions Nos. 29, 100, 105, 111, 138); Eritrea (Conventions Nos. 29, 100, 105, 111, 138);
Estonia (Conventions Nos. 5, 6, 11, 29, 105, 182); France — Martinique (Conventions Nos. 81, 94, 95, 112, 113, 125, 129, 131);
Grenada (Conventions Nos. 26, 87, 94, 95, 99, 100, 144); Guinea (Conventions Nos. 29, 90, 95, 99, 105, 113, 115, 118, 120, 121, 122,
134, 136, 148, 150, 156); Haiti (Conventions Nos. 5, 45, 77, 78, 81); Indonesia (Conventions Nos. 138, 182); Islamic Republic of
Iran (Conventions Nos. 29, 95, 100, 122, 182); Iraq (Conventions Nos. 13, 22, 23, 94, 95, 98, 108, 115, 120, 136, 147, 167);
Jordan (Conventions Nos. 29, 81, 105, 138, 182); Kazakhstan (Conventions Nos. 81, 87, 98, 100, 105, 111, 129, 135, 148);
Kiribati (Conventions Nos. 87, 98); Republic of Korea (Conventions Nos. 19, 100, 111, 122, 144, 156);
Kyrgyzstan (Conventions Nos. 14, 29, 52, 77, 78, 79, 87, 100, 122, 124, 148, 149, 160); Liberia (Conventions Nos. 22, 29, 53, 55, 58,
87,92, 98, 105, 111, 112, 113, 114, 133, 147); Malawi (Conventions Nos. 19, 87, 98, 100, 111, 144, 158); Malta (Conventions Nos.
22, 53, 81, 87, 98, 100, 111, 180); Papua New Guinea (Conventions Nos. 87, 98, 100, 111, 122, 158); Russian
Federation (Conventions Nos. 29, 81, 87, 95, 98, 100, 111, 113, 122, 126, 156); Saint Kitts and Nevis (Conventions Nos. 29, 105,
111, 144, 182); Saint Lucia (Conventions Nos. 7, 8, 14, 17, 19, 87, 100, 111); San Marino (Conventions Nos. 29, 88, 100, 142, 148,
156, 160, 182); Sao Tome and Principe (Conventions Nos. 17, 18, 19, 81, 87, 88, 98, 100, 111, 144, 159); Sierra
Leone (Conventions Nos. 17, 87, 95, 98, 100, 105, 111, 125, 126, 144); South Africa (Conventions Nos. 100, 111);
Swaziland (Conventions Nos. 11, 87, 98, 100, 111, 138, 144, 160); Tajikistan (Conventions Nos. 11, 87, 98, 100, 126); United
Republic of Tanzania (Conventions Nos. 12, 17, 94, 98, 100, 111); The former Yugoslav Republic of Macedonia (Conventions Nos.
87, 98); Togo (Conventions Nos. 29, 87, 100, 105, 111, 138, 144, 182); Trinidad and Tobago (Conventions Nos. 19, 87, 98, 100, 111,
125, 144, 147); Uganda (Conventions Nos. 11, 17, 29, 94, 98, 122, 144, 158, 162); United Kingdom — Anguilla (Conventions Nos. 8,
17, 22, 23, 29); United Kingdom - Montserrat (Conventions Nos. &, 14, 26, 29, 95, 98); United Kingdom - St.
Helena (Conventions Nos. 17, 29, 108); Uzbekistan (Conventions Nos. 29, 98, 100, 105, 111, 122).

% ILO: Handbook of procedures relating to international labour Conventions and Recommendations, Geneva, Rev., 2006. These
comments appear in the CD-ROM version of the ILOLEX database. This database is also available via the ILO web site
(www.ilo.org/normes).

1% Convention No. 8: Seychelles; Convention No. 13: Senegal; Convention No. 17: Kenya, Mauritius, United Kingdom:
Bermuda; Convention No. 19: Malaysia: Peninsular Malaysia, Sarawak, Mauritius; Convention No. 22: Mexico; Convention No. 26:
Djibouti, Guinea; Convention No. 32: Algeria; Convention No. 55: Peru; Convention No. 56: Peru; Convention No. 68: Spain;
Convention No. 71: Peru; Convention No. 87: Myanmar; Convention No. 88: Djibouti, France, Thailand; Convention No. 94:
Burundi, Guinea; Convention No. 95: Central African Republic, Russian Federation, Zambia; Convention No. 96: Bolivia,
Djibouti, France, Ghana, Pakistan; Convention No. 100: Japan; Convention No. 102: Democratic Republic of the Congo, Mexico,
Peru; Convention No. 111: Bangladesh, India; Convention No. 115: Brazil, Ghana, France: French Polynesia, Guadeloupe;
Convention No. 117: Paraguay, Zambia; Convention No. 118: Suriname; Convention No. 119: Azerbaijan, Democratic Republic of
the Congo, Ukraine; Convention No. 120: Senegal; Convention No. 121: Senegal; Convention No. 122: Thailand; Convention No.
127: France: New Caledonia, Tunisia; Convention No. 136: Bolivia, Italy; Convention No. 139: Italy; Convention No. 144: United
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after an interval of either one or two years, according to the circumstances. In some instances, the Committee has also
requested the government to supply full particulars to the Conference at its next session in May—June 2007. '? In addition,
in certain cases, the Committee has requested governments to furnish detailed reports when simplified reports would
otherwise be due.

41. In order to identify cases for which it inserts special notes, the Committee uses the basic criteria described
below, while taking into account the following three general considerations. First, these criteria are indicative. In
exercising its discretion in the application of these criteria, the Committee may also have regard to the specific
circumstances of the country and the length of the reporting cycle. Second, these criteria are applicable to cases in which
an earlier report is requested, often referred to as a “single footnote”, as well as to cases in which the government is
requested to provide detailed information to the Conference, often referred to as a “double footnote”. The difference
between these two categories is one of degree. Finally, a serious case otherwise justifying a special note to provide full
particulars to the Conference (double footnote) might only be given a special note to provide an early report (single
footnote) when there has been a recent discussion of that case in the Conference Committee on the Application of
Standards.

42. The criteria to which the Committee will have regard are the following:

—  the seriousness of the problem; in this respect, the Committee emphasizes that an important consideration is the
necessity to view the problem in the context of a particular Convention and to take into account matters involving
fundamental rights, workers’ health, safety and well-being as well as any adverse impact, including at the
international level, on workers and other categories of protected persons;

—  the persistence of the problem;

—  the urgency of the situation; the evaluation of such urgency is necessarily case-specific, according to standard human
rights criteria, such as life-threatening situations or problems where irreversible harm is foreseeable; and

—  the quality and scope of the government’s response in its reports or the absence of response to the issues raised by
the Committee, including cases of clear and repeated refusal on the part of a State to comply with its obligations.

43. At its 76th Session (November—December 2005), the Committee decided that the identification of cases in
respect of which a government is requested to provide detailed information to the Conference would be a two-stage
process: first, the expert initially responsible for a particular group of Conventions recommends to the Committee the
insertion of special notes; in light of all the recommendations made, the Committee will then take a final, collegial
decision once it has reviewed the application of all the Conventions.

44. The observations of the Committee appear in Part II (sections I and II) of this report, together with a list under
each Convention of any direct requests. An index of all observations and direct requests, classified by country, is provided
in Appendix VII.

Practical application

45. It is customary for the Committee to note the information contained in the governments’ reports allowing it to
appreciate the application of the Conventions in practice, such as information relating to judicial decisions, statistics and
labour inspection. The supply of this information is requested in almost all report forms, as well as the specific terms of
some Conventions.

46. The Committee notes that 469 reports received this year contain information on the practical application of
Conventions. Of these, 64 reports contain information on national jurisprudence. Such information has been
communicated mostly concerning fundamental Conventions. The Committee also notes that 405 of the reports contain
information on statistics and labour inspection. The majority of this information relates to Conventions concerning the
elimination of child labour (Nos. 138 and 182), equality and opportunity of treatment (Nos. 100 and 111), labour
inspection (No. 81) and employment policy (No. 122).

47. The Committee must stress to governments the importance of submitting such information, since it is
indispensable for completing the examination of national legislation and for helping the Committee to identify the issues
arising from real problems of application in practice. The Committee also wishes to encourage employers’ and workers’
organizations to submit clear and up to date information on the application of the Conventions in practice.

Cases of progress

48. Following its examination of the reports supplied by governments, and in accordance with its standard practice,
the Committee refers in its comments to cases in which it expresses its satisfaction or interest at the progress achieved in

States; Convention No. 148: Ecuador; Convention No. 158: Cameroon, Gabon; Convention No. 168: Norway; Convention No. 179:
Morocco; Convention No. 180: Sweden; Convention No. 181: Ethiopia.

" After the first report, subsequent reports are requested every two years for the fundamental and priority Conventions and every
five years for other Conventions (GB.258/6/19).

12 Convention No. 87: Belarus; Convention No. 100: Japan; Convention No. 111: Bangladesh, India; Convention No. 119:
Democratic Republic of the Congo.
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the application of the respective Conventions. Over the years, the Committee has developed a general approach, described
below, concerning the identification of cases of progress. First, the Committee emphasizes that an expression of progress
can refer to different kinds of measures. In the final instance, the Committee will exercise its discretion in noting progress
having regard in particular to the nature of the Convention as well as to the specific circumstances of the country.

49. Since first identifying cases of satisfaction in its report in 1964, * the Committee has continued to follow the
same general criteria. The Committee expresses satisfaction in cases in which, following comments it has made on a
specific issue, governments have taken measures through, either the adoption of an amendment to the legislation or a
significant change in the national policy or practice, thus achieving fuller compliance with their obligations under the
respective Conventions. The reason for identifying cases of satisfaction is twofold: to place on record the Committee’s
appreciation of the positive action taken by governments in response to its comments, and to provide an example to other
governments and social partners which have to address similar issues. In expressing its satisfaction, the Committee
indicates to governments and the social partners that it considers the specific matter resolved. In so doing, the Committee
must emphasize that an expression of satisfaction is limited to the particular issue at hand and the nature of the measure
taken by the government concerned. Therefore, in the same comment, the Committee may express satisfaction on a
particular issue, while raising other important issues which in its view have not been addressed in a satisfactory manner.
Further, if the satisfaction relates to the adoption of legislation, the Committee may also consider appropriate follow-up on
its practical application.

50. As regards the visibility and impact that cases of progress may have within the Organization, the Committee
welcomed the discussion at the Conference Committee on the Application of Standards in June 2006 of the application of
Convention No. 159 on vocational rehabilitation and employment (disabled persons) in Ireland, which permitted ILO
member States to learn from an instructive case of good practice.

51. Details concerning these cases are to be found in Part II of this report and cover 71 instances in which measures
of this kind have been taken in 48 countries. The full list is as follows:

List of the cases in which the Committee has been able to
express its satisfaction at certain measures taken by the
governments of the following countries:

State Conventions Nos.

Argentina 96

Austria 81

Barbados 144

Belgium 105

Burkina Faso 6, 95

Burundi 111

Cameroon 182

Chad 29

Chile 127

China — Hong Kong Special Administrative Region 182

Colombia 169

Cyprus 162

Czech Republic 182

Denmark 129

Ecuador 77,78, 81

Egypt 148

France 81

France — French Polynesia 129

Germany 167

13 See para. 16 of the report of the Committee of Experts submitted to the 48th Session (1964) of the International Labour

Conference.
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List of the cases in which the Committee has been able to
express its satisfaction at certain measures taken by the
governments of the following countries: €

2

Guatemala 11,182 2

Jordan 120 5
@

Republic of Korea 81,150 o

Kuwait 81

Latvia 87

Madagascar 129, 138

Malta 127,136

Mauritania 29

Mauritius 42

Republic of Moldova 87

Netherlands 98

New Zealand 81, 160

Nigeria 87,98

Norway 168

Panama 160

Paraguay 79,90, 111,115

Peru 81,98

Portugal 102, 129

Qatar 182

Russian Federation 160

Saudi Arabia 111

Singapore 81

Spain 115

Sri Lanka 182

Sweden 121, 160

Switzerland 102, 128, 160

The former Yugoslav Republic of Macedonia 98

Ukraine 160

United Kingdom 42, 81

United Kingdom - Bermuda 147

United States 182

Uruguay 81,129, 150

52. Thus the total number of cases in which the Committee has been led to express its satisfaction at the progress
achieved following its comments has risen to 2,555 since the Committee began listing them in its report.

53. Within cases of progress, the distinction between cases of satisfaction and cases of interest was formalized in
1979. ' In general, cases of interest cover measures that are sufficiently advanced to justify the expectation that further

4 See para. 122 of the report of the Committee of Experts submitted to the 65th Session (1979) of the International Labour
Conference.

17



GENERAL REPORT

progress would be achieved in the future and regarding which the Committee would want to continue its dialogue with the
government and the social partners. This may include: draft legislation before parliament, or other proposed legislative
changes not yet forwarded or available to the Committee; consultations within the government and with the social
partners; new policies; the development and implementation of activities within the framework of a technical cooperation
project or following technical assistance or advice from the Office. Judicial decisions, according to the level of the court,
the subject matter and the force of such decisions in a particular legal system would normally be considered as cases of
interest unless there was a compelling reason to note a particular judicial decision as a case of satisfaction. The Committee
may also note as cases of interest progress made by a State, province or territory in the framework of a federal system. The
Committee’s practice has developed to such an extent that cases in which it expresses interest may now also encompass a
variety of new or innovative measures which have not necessarily been requested by the Committee. The paramount
consideration is that the measures contribute to the overall achievement of the objectives of a particular Convention.

54. Details concerning the cases in question are to be found either in Part II of this report or in the requests
addressed directly to the governments concerned and, include 325 instances in which measures of this kind have been
adopted in 113 countries. The full list is as follows:

List of the cases in which the Committee has been able to
note with interest various measures taken by the
governments of the following countries:
State Conventions Nos.
Afghanistan 141
Algeria 62, 77,142
Angola 81
Argentina 26, 111, 169, 182
Australia 111,123
Austria 182
Azerbaijan 160
Bangladesh 81
Belarus 77,87,182
Belgium 94,182
Belize 81
Bolivia 81, 100, 111, 159, 182
Brazil 88, 100, 111, 174
Burundi 111
Cameroon 182
Canada 111, 182
Chile 111, 136, 138, 159, 182
China 182
China - Hong Kong Special Administrative Region 148, 182
China — Macau Special Administrative Region 138, 182
Colombia 6,111, 169
Comoros 13
Costa Rica 81, 88, 95, 111
Cuba 77,78,79, 81,138, 148
Cyprus 95,111, 155
Czech Republic 77,90, 100, 148, 155
Democratic Republic of the Congo 95, 111
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List of the cases in which the Committee has been able to
note with interest various measures taken by the
governments of the following countries: €

2

Denmark 100, 111, 139, 155, 167 2

Denmark — Greenland 5,6 g
@

Dominican Republic 119, 138, 167, 182 o

Ecuador 81, 111, 123, 138, 159, 169, 182

Egypt 62, 81, 129, 138, 148, 182

El Salvador 81, 111, 129, 138, 159, 182

Finland 100, 111, 119, 120, 148, 155, 161, 167, 182

France 42,62, 98, 129, 139, 182

France — French Polynesia 13, 81

France — Guadeloupe 111, 129

France — Réunion 81

Gabon 182

Germany 111, 139, 161, 167

Ghana 88, 111, 117, 148

Greece 111

Grenada 81

Guatemala 59, 77,111, 112, 138, 167, 169, 182

Guinea 62, 182

Guyana 111, 138, 182

Honduras 81

Hungary 77,111, 115, 155, 161

|celand 155, 182

India 5,141

Indonesia 100, 111

Ireland 111, 155, 182

Israel 77

Italy 111,139, 182

Jamaica 81,111

Japan 100, 156

Jordan 129

Kazakhstan 182

Kenya 19, 81

Republic of Korea 81, 150, 182

Kuwait 119

Kyrgyzstan 81

Lao People’s Democratic Republic 13

Latvia 81,160
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List

of the cases in which the Committee has been able to
note with interest various measures taken by the
governments of the following countries:

Libyan Arab Jamahiriya 14

Lithuania 87,100
Luxembourg 8,108, 150
Madagascar 98, 129, 138
Malawi 129, 182
Malaysia — Peninsular Malaysia 17

Mauritania 81

Mauritius 150, 160

Mexico 115, 150, 164
Republic of Moldova 81,100, 111, 129
Mongolia 111

Netherlands 160

New Zealand 29,81, 134
Nicaragua 17,24, 144

Niger 138, 182

Nigeria 87

Norway 100, 156, 167, 176, 178
Oman 182

Pakistan 22

Panama 81,108, 160
Paraguay 79, 81, 90, 169
Peru 71, 81,102
Portugal 81,102, 158
Qatar 182

Romania 9,108

Russian Federation 115, 160

Saudi Arabia 81

Serbia 98, 111
Singapore 8, 81

Slovakia 115

Slovenia 81,111, 129, 158, 161
Solomon Islands 81

South Africa 63

Spain 62, 100, 102, 111, 115, 136, 147, 155, 156, 160
Sri Lanka 111, 138

Sudan 81

Swaziland 87,98
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List of the cases in which the Committee has been able to
note with interest various measures taken by the
governments of the following countries:
Sweden 119, 139, 145, 148, 155, 160, 161, 167, 174
Switzerland 168
Syrian Arab Republic 129
United Republic of Tanzania 16, 63, 138, 170
The former Yugoslav Republic of Macedonia 87
Tunisia 81
Turkey 81, 87,102
Uganda 159
Ukraine 87,95, 98
United Arab Emirates 81
United Kingdom 68, 81, 98, 100, 111
United Kingdom — Bermuda 147
United Kingdom — British Virgin Islands 8
United Kingdom — Falkland Islands (Malvinas) 8
United Kingdom — Gibraltar 160
United Kingdom — Isle of Man 22
United Kingdom — Jersey 81
United States 160, 182
Uruguay 29, 63, 81, 98, 111, 129, 131, 133, 134, 138, 150
Bolivarian Republic of Venezuela 3,81,87,127,139
Viet Nam 182
Yemen 87,98, 111
Zambia 111
Zimbabwe 81, 98, 129, 150

Role of employers’ and workers’ organizations

55. At each session, the Committee draws the attention of governments to the important role of employers’ and
workers’ organizations in the application of Conventions and Recommendations. Moreover, it highlights the fact that
numerous Conventions require consultation with employers’ and workers’ organizations, or their collaboration in a variety
of measures. The Committee notes that almost all governments have indicated in the reports supplied under articles 19 and
22 of the Constitution the representative organizations of employers and workers to which, in accordance with article 23,
paragraph 2, of the Constitution, they have communicated copies of the reports supplied to the Office.

Observations made by employers’ and workers’ organizations

56. Since its last session, the Committee has received 518 observations (compared to 577 last year), 27 of which
were communicated by employers’ organizations and 491 by workers’ organizations. The Committee recalls the
importance it attaches to this contribution by employers’ and workers’ organizations to the work of the supervisory bodies,
which is essential for the Committee’s evaluation of the application of ratified Conventions in law and in practice.

57. The majority of the observations received (515) relate to the application of ratified Conventions (see

Appendix III). * Some 382 of these observations relate to the application of fundamental Conventions and 133 concern
the application of other Conventions. Moreover, three observations concern reports provided by governments under

!> An indication of the observations made by employers’ and workers’ organizations on the application of Conventions received
during the current year is available on the ILO web site: http://webfusion.ilo.org/public/db/standards/normes/appl/index.cfm.

21

b=
o
o
[

(4
©
S
(]
c
]

(O]




GENERAL REPORT

article 19 of the Constitution on the Forced Labour Convention, 1930 (No. 29) and the Abolition of Forced Labour
Convention, 1957 (No. 105). '®

58. The Committee notes that, of the observations received this year, 386 were transmitted directly to the Office
which in accordance with the practice established by the Committee, referred them to the governments concerned for
comment. The Committee emphasizes that such observations should be received by the Office by 1 September at the latest
to allow governments to have a reasonable time to respond, thereby enabling the Committee to examine the issues in
question at its session in November the same year. Observations received later than 1 September will be examined by the
Committee at its session the following year. In 132 cases, the governments transmitted the observations with their reports,
sometimes adding their own comments.

59. The Committee also examined a number of other observations by employers’ and workers’ organizations,
consideration of which had been postponed from its previous session because the observations of the organizations or the
replies of the governments had arrived just before or just after the session. It again had to postpone until its next session,
the examination of a number of observations, when they were received too close to or even during the Committee’s
present session, in particular to allow reasonable time for the governments concerned to make comments.

60. The Committee notes that in most cases the employers’ and workers’ organizations endeavoured to gather and
present elements of law and fact on the application in practice of ratified Conventions. The Committee recalls that it is
important for the organizations, when referring specifically to the Convention or Conventions deemed relevant, to provide
detailed information that has real additional value with regard to the information provided by the governments and the
issues addressed in the Committee’s comments. Such information should help to update or renew the analysis of the
application of Conventions and emphasize real problems concerning application in practice. The Committee hopes that the
Office will provide adequate assistance in this regard to the organizations concerned.

61. The second part of this report contains most of the comments made by the Committee on cases in which the
observations raised matters relating to the application of ratified Conventions. Where appropriate, other observations are
examined in requests addressed directly to the governments.

Submission of instruments adopted by the
Conference to the competent authorities
(article 19, paragraphs 5, 6 and 7, of the Constitution)

62. In accordance with its terms of reference, the Committee this year examined the following information supplied
by the governments of member States pursuant to article 19 of the Constitution of the International Labour Organization:

(a) information on the steps taken to submit to the competent authorities the Human Resources Development
Recommendation, 2004 (No. 195), adopted by the Conference at its 92nd Session;

(b) additional information on the steps taken to submit to the competent authorities the instruments adopted by the
Conference up to its 91st Session (2003);

(c) replies to the observations and direct requests made by the Committee at its 76th Session (November—December
2005).

63. The Committee took note of the decision adopted by the Governing Body at its 294th Session (November 2005)
to place on the agenda of the 96th Session of the Conference (June 2007) an item on work in the fishing sector with a view
to the adoption of a Convention supplemented by a Recommendation. As a result of that decision, the Director-General
did not communicate to member States the authentic text of the Recommendation concerning work in the fishing sector
adopted by the Conference on 16 June 2005 (93rd Session).

64. At its 94th (Maritime) Session (February 2006), the Conference adopted the Maritime Labour Convention,
2006. The 12-month period for submission of this instrument to the competent authorities ends on 23 February 2007, and
the 18-month period, on 23 August 2007.

65. At its 95th Session (June 2006), the Conference adopted the Promotional Framework for Occupational Safety
and Health Convention (No. 187) and Recommendation (No. 197) and the Employment Relationship Recommendation
(No. 198). The 12-month period for submission to the competent authorities of Convention No. 187 and
Recommendations Nos. 197 and 198 ends on 16 June 2007, and the 18-month period, on 16 December 2007.

66. Some governments have sent the Office information on the steps taken to submit to the competent authorities
the instruments adopted at the 94th (Maritime) Session (February 2006) and the 95th Session (May—June 2006) of the
Conference. Appendix IV to Part Two of the report contains a summary showing where the information has been supplied,
the name of the competent authority to which the instruments adopted by the Conference at its 92nd, 94th and 95th
Sessions were submitted, and the date of submission.

16 See Report I1I (Part 1B) of the present report containing the General Survey.
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67. Other statistical information is to be found in Appendices V and VI of Part Two of the report. Appendix V,
compiled from information sent by governments, shows where each member State stands in terms of its obligation to
submit instruments adopted by the Conference to the competent authorities. Appendix VI shows the overall situation
regarding the instruments adopted since the 51st Session (June 1967) of the Conference. The statistical data in Appendices
V and VI are regularly updated by the competent branches of the Office and can be accessed via the Internet.

92nd Session

68. Recommendation No. 195, adopted by the Conference at its 92nd Session (2004), was to be submitted to the
competent authorities within one year or, under exceptional circumstances, within 18 months of the closure of the session
of the Conference, that is, before 17 June 2005 and 17 December 2005, respectively. In all, 18 governments have sent new
information on the steps taken to submit Recommendation No. 195 to the authorities they consider competent: Australia,
Austria, Barbados, Bulgaria, Burundi, China, Denmark, Guyana, India, Malawi, Netherlands, Portugal, Qatar,
San Marino, South Africa, Switzerland, Thailand and United States.

69. On transmitting the authentic text of Recommendation No. 195 to governments, the Director-General reminded
member States that had not yet ratified the Human Resources Development Convention, 1975 (No. 142), that they could
examine both instruments — Convention No. 142 and Recommendation No. 195 — together, in the context of tripartite
consultations relating to the ratification of the Convention and the acceptance of the Recommendation. In its General
Survey of 2004, '” the Committee had the opportunity to examine the information sent by governments concerning the
promotion of employment and the development of human resources.

Cases of progress

70. The Committee noted with interest the information sent in 2006 by the Governments of Burundi, Guinea-
Bissau, Malawi and Mali, and welcomes the fact that instruments left in abeyance for several years have now been
submitted to the National Assembly.

Special problems

71. To facilitate the work of the Committee on the Application of Standards, this report points out cases in which
governments have provided no information on submission to the competent authorities of instruments adopted by the
Conference for the last seven sessions or more. The “last seven sessions” time frame was deemed long enough to warrant
inviting Government delegations to a special sitting of the Conference Committee so that they may account for the delays
in submission.

72. The Committee notes that at the closure of its 77th Session, i.e. 8 December 2006, seven governments have sent
no information on the submission to the competent authorities of the instruments adopted by the Conference at the last
seven sessions (from the 86th to the 92nd) or more: Afghanistan, Haiti, Sierra Leone, Solomon Islands, Somalia,
Turkmenistan and Uzbekistan. The Committee is aware that certain of these countries have been affected by exceptional
circumstances for many decades and that they lack the appropriate institutions to discharge the obligation of submission.

73. Nevertheless, as the Committee has had occasion to point out in previous reports, the situation also gives rise to
concern in many countries. There is a danger that many countries not mentioned in the previous paragraph may experience
considerable difficulties, or even find it impossible to bring themselves up to date.

74. The Committee has identified the countries concerned in the observations published in this report and the
instruments which have not been submitted are indicated in the statistical appendices. The Committee observes that
around 60 countries have not yet submitted the instruments adopted by the Conference in at last seven sessions. Certain
countries, however, should have no difficulties in fulfilling this constitutional obligation.

75. The Committee wishes to highlight that neither the parliaments nor civil society in these countries have been
regularly informed of the existence of new instruments as they were adopted by the Conference, which defeats the real
purpose of the obligation of submission. It therefore encourages the social partners to call upon governmental authorities
to ensure that these instruments are submitted in practice to national parliaments.

76. The Committee has regularly underlined the importance of transmitting information to parliamentary bodies,
the most widely used procedure for deciding on the ratification of Conventions and Protocols or the implementation of
Recommendations at national level. A thorough technical analysis and effective tripartite dialogue are necessary to any
decision regarding the effect to be given at national level to instruments adopted by the Conference. The very fact of
bringing these instruments regularly to the attention of parliamentary bodies also allows the democratically elected
representatives to be made aware of the social issues dealt with by the Organization.

77. The Committee would therefore request the Office to launch an urgent appeal to the countries where there is
delay in fulfilling this essential constitutional obligation and invites them to contact the Office with a view to finding ways
of overcoming their difficulties. It hopes that the necessary steps will be taken by the government authorities and the
social partners to ensure that every effort is made to submit to parliaments the instruments that have not yet been brought

7" Promoting employment, policies — skills — enterprises, ILC, 92nd Session, 2004, Report III (Part 1B).
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to their attention. It trusts that governments and the social partners will draw on the cases of progress mentioned by the
Committee in previous reports and on the Office’s experience.

Comments of the Committee and replies from governments

78. As in its previous reports, the Committee makes individual observations, in section III of Part Two of this
report, on the points that should be brought to the special attention of governments. Observations are made in cases where
there has been no information for five or more sessions of the Conference. Furthermore, requests for additional
information on other points have been addressed directly to a number of countries (see list of direct requests at the end of
section III).

79. The Committee hopes that these 78 observations and 42 direct requests that it is addressing this year to
governments will enable them better to discharge their constitutional obligation of submission and so contribute to the
promotion of the standards adopted by the Conference.

80. As the Committee has already pointed out, it is important that governments should send the information and
documents required by the questionnaire at the end of the Memorandum adopted by the Governing Body in March 2005.
The Committee must receive, for examination, a summary or a copy of the documents submitting the instruments to the
parliamentary bodies and be informed of the proposals made as to the action to be taken on them. The obligation of
submission is discharged only once the instruments adopted by the Conference have been submitted to parliament and the
competent authorities have taken a decision on them. The Office has to be informed of this decision as well as of the
submission of instruments to parliament.

81. The Committee hopes to be able to note progress in this matter in its next report. It again reminds governments
that they may seek technical assistance from the ILO, particularly through the standards specialists in the field.

Instruments chosen for reports under
article 19 of the Constitution

82. In accordance with the decision taken by the Governing Body, ' governments were requested to supply reports
under article 19 of the Constitution, on the Forced Labour Convention, 1930 (No. 29), and the Abolition of Forced Labour
Convention, 1957 (No. 105).

83. A total of 25 reports were requested and 11 were received. ' This represents 44 per cent of the reports
requested.

84. The Committee notes with regret that, for the past five years, none of the reports on unratified Conventions and
Recommendations requested under article 19 of the Constitution has been received from the following 27 countries:
Albania, Angola, Antigua and Barbuda, Armenia, Bosnia and Herzegovina, Cape Verde, Comoros, Congo,
Democratic Republic of the Congo, Djibouti, Dominican Republic, Guinea, Guyana, Kazakhstan, Kiribati,
Kyrgyzstan, Liberia, Sao Tome and Principe, Sierra Leone, Solomon Islands, Somalia, Tajikistan, The former
Yugoslav Republic of Macedonia, Togo, Turkmenistan, Uganda, Uzbekistan.

85. The Committee once again urges governments to provide the reports requested so that its General Surveys can
be as comprehensive as possible.

86. Part III of this report (issued separately as Report III (Part 1B)) contains the General Survey on forced labour.
In accordance with the practice followed in previous years, the survey has been prepared on the basis of a preliminary
examination by a working party comprising three members of the Committee.

'® Document GB.288/LILS/7.
19 ILO: Report I1I (Part 1B), ILC, 96th Session, 2007.
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Ill. Collaboration with other international
organizations and functions relating
to other international instruments

A. Cooperation in the field of standards with the
United Nations, the specialized agencies and
other international organizations

87. In the context of collaboration with other international organizations on questions concerning supervision of the
application of international instruments relating to subjects of common interest, the United Nations, certain specialized
agencies and other intergovernmental organizations with which the ILO has entered into special arrangements for this
purpose, are asked whether they have information on how Conventions are being applied. The list of the Conventions
concerned and the international organizations that were consulted is as follows:

—  Indigenous and Tribal Populations Convention, 1957 (No. 107): United Nations Food and Agriculture Organization
(FAO), Inter-American Indian Institute of the Organization of American States, United Nations, United Nations
Centre for Human Rights, United Nations Educational, Scientific and Cultural Organization (UNESCO) and World
Health Organization (WHO);

—  Radiation Protection Convention, 1960 (No. 115): International Atomic Energy Agency (IAEA);

—  Social Policy (Basic Aims and Standards) Convention, 1962 (No. 117): FAO, United Nations, United Nations
Centre for Human Rights and UNESCO;

—  Prevention of Accidents (Seafarers) Convention, 1970 (No. 134), and Merchant Shipping (Minimum Standards)
Convention, 1976 (No. 147): International Maritime Organization (IMO);

—  Rural Workers’ Organizations Convention, 1975 (No. 141): FAO, United Nations and United Nations Centre for
Human Rights;

—  Human Resources Development Convention, 1975 (No. 142): UNESCO;

—  Migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143): United Nations, United Nations Centre
for Human Rights, UNESCO and WHO;

—  Nursing Personnel Convention, 1977 (No. 149): WHO;

—  Indigenous and Tribal Peoples Convention, 1989 (No. 169): FAO, Inter-American Indian Institute of the
Organization of American States, United Nations, United Nations Centre for Human Rights, UNESCO and WHO.

B. United Nations treaties concerning human rights

88. The Committee emphasizes that international labour standards and the provisions of related United Nations
human rights treaties are complementary and mutually reinforcing. It therefore welcomes the continuing cooperation
between the ILO and the United Nations with regard to the application and supervision of the respective instruments.

89. The Committee notes the efforts made by the Office to provide written and oral information to United Nations
treaty bodies on a regular basis, which ensures that these bodies continue to refer to international labour standards and to
recommend measures that follow up on the Committee’s comments. The Committee of Experts also continued to follow
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the work of the United Nations’ treaty bodies and to take their comments into consideration where appropriate. As in
previous years, this has particularly been the case in the areas of child labour, forced labour and discrimination.

90. The Committee’s annual meeting with the United Nations Committee on Economic, Social and Cultural Rights
took place in the context of the international colloquium held on the occasion of the 80th anniversary of the Committee of
Experts (24-25 November 2006). Following the 2005 meeting between the two committees, during which the human right
to social security was discussed, a member of the Committee of Experts and the Office participated in a day of general
discussion convened by the Committee on Economic, Social and Cultural Rights on 15 May 2006 to prepare for the
adoption of a general comment on this basic human right. Representatives of the International Organization of Employers
(IOE) and the International Confederation of Free Trade Unions (ICFTU) participated as well in this debate. The
Committee looks forward to continuing cooperation and dialogue with this committee in order to promote coherent
international monitoring as a basis for action to enhance the enjoyment of economic, social and cultural rights at the
national level.

C. European Code of Social Security and its Protocol

91. In accordance with the supervisory procedure established under article 74(4) of the Code, and the arrangements
made between the ILO and the Council of Europe, the Committee of Experts examined 17 reports on the application of the
European Code of Social Security and, as appropriate, its Protocol. It noted that the States parties to the Code and the
Protocol continue to apply them in large measure. At the sitting in which the Committee examined the reports on the Code
and its Protocol, the Council of Europe was represented by Ms Michele Akip. The conclusions of the Committee
regarding these reports will be sent to the Council of Europe for examination by the Committee of Experts on Standard-
Setting Instruments in the Field of Social Security. Representatives of the ILO will participate next year as technical
advisers in the meeting of this Committee, during which the Committee of Experts’ conclusions will be examined.

92. This year, on the occasion of its 80th anniversary, the Committee undertook a review covering the last ten years
(1995-2005) of the examination of the application of the Code and its Protocol. Within the framework of this examination
which has been carried out for almost 40 years, the Committee has always strived to preserve a minimum level of social
protection for workers at the regional level. In doing so, with its double responsibility both in respect of these two
instruments and with regard to international labour standards relating to social security, notably Convention No. 102, the
Committee sought to develop a coherent analysis of the application of European and international instruments and to
coordinate the obligations of the States parties to these instruments. The Committee drew attention to the considerable
potential of the promotion of the acceptance of the non-accepted parts of the Code and its Protocol, given the fact that the
member States concerned have already assumed analogous obligations under Convention No. 102 and other social
security-related ILO Conventions. It also determined the national situations in which recourse to technical assistance of
the Council of Europe and the Office proved to be an effective means of improving the application of European and
international instruments. Since 2000, in the light of measures taken by the governments in response to its conclusions, the
Committee noted a number of cases of progress in the application of the Code and Convention No. 102, concerning, in
particular, Germany, Cyprus, Spain, France, Norway, Portugal and Turkey. The review of the Committee of Experts forms
an integral part of the proceedings of the colloquium organized to celebrate the 80th anniversary of the Committee’s
creation and will therefore be published next year.

% 3k ok

93. Lastly, the Committee would like to express its appreciation for the invaluable assistance again rendered to it
by the officials of the Office, whose competence and devotion to duty make it possible for the Committee to accomplish
its increasingly voluminous and complex task in a limited period of time. In particular, this year the Committee expressed
its appreciation for the work done by all those officials involved in designing and organizing the international colloquium
to celebrate the Committee’s 80th anniversary, thereby ensuring its success.

Geneva, 8 December 2006. (Signed) Robyn Layton, QC,
Chairperson.

A. Al-Fuzaie,
Reporter.
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Appendix to the General Report

Composition of the Committee of Experts on the

Application of Conventions and Recommendations
Mr Mario ACKERMAN (Argentina),

Director of the Labour Law and Social Security Department and Professor in Labour Law, University of Buenos

Aires; former adviser to the Parliament of Argentina; former Director of the Labour Police of the National Ministry
of Labour and Social Security.

Mr Anwar Ahmad Rashed AL-FUZAIE (Kuwait),

Docteur en droit; Professor of Law; Professor of Private Law of the University of Kuwait; attorney; former member
of the International Court of Arbitration of the International Chamber of Commerce (ICC); member of the
Administrative Board of the Centre of Arbitration of the Chamber of Commerce and Industry of Kuwait; Member of
the Governing Body of the International Islamic Centre for Mediation and Commercial Arbitration (Abu Dhabi);
former Director of Legal Affairs of the Municipality of Kuwait; former Adviser to the Embassy of Kuwait (Paris).

Mr Denys BARROW SC (Belize),

Judge of Appeal for the Eastern Caribbean Supreme Court; former High Court Judge for Belize, Saint Lucia,
Grenada and the British Virgin Islands; former Chairperson of the Social Security Appeals Tribunal in Belize;
former member of the Committee of Experts for the Prevention of Torture in the Americas.

Ms Janice R. BELLACE (United States),

Deputy Provost, University of Pennsylvania and Samuel Blank (United States), Professor and Professor of Legal
Studies and Management of the Wharton School, University of Pennsylvania; Trustee and Founding President,
Singapore Management University; Senior Editor, Comparative Labor Law and Policy Journal; President-elect of
the International Industrial Relations Association, member of the Executive Board of the US branch of the
International Society of Labor Law and Social Security; member of the Public Review Board of the United

Automobile, Aerospace and Agricultural Implements Workers’ Union; former Secretary of the Section on Labor
Law, American Bar Association.

Mr Lelio BENTES CORREA (Brazil),

Judge at the Labour Federal High Court (Tribunal Superior do Trabalho) of Brazil, former Labour Public Prosecutor
of Brazil, Professor at the Centro de Ensino Unificado de Brasilia.

Mr Michael Halton CHEADLE (South Africa),

Professor of Labour Law at the University of Cape Town; former Chief Legal Counsel of the Congress of South
African Trade Unions; former Special Adviser to the Labour Minister; former Convener of the Task Team to draft
the South African Labour Relations Act.
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Ms Laura COX, QC (United Kingdom),

Justice of the High Court, Queen’s Bench Division and Judge of the Employment Appeal Tribunal; LL B, LL M of
the University of London; previously a barrister specializing in employment law, discrimination and human rights;
Head of Cloisters Chambers, Temple (1995-2002); Chairperson of the Bar Council Sex Discrimination Committee
(1995-99) and Equal Opportunities Committee (1999-2002); Bencher of the Inner Temple; member of the
Independent Human Rights Organization Justice (former Council member) and one of the founding Lawyers of
Liberty (the National Council for Civil Liberties); previously a Vice-President of the Institute of Employment Rights
and member of the Panel of Experts advising the Cambridge University Independent Review of Discrimination
Legislation; Chairperson of the Board of INTERIGHTS, the International Centre for the Legal Protection of Human
Rights (2001-04) and Chairperson of the Equality and Diversity Advisory Committee of the Judicial Studies Board
(2003-); appointed Honorary Fellow of Queen Mary College, London University (2005); member of Council of the
University of London (2003-06); President of the Association of Women Barristers and Committee member of the
United Kingdom Association of Women Judges.

Ms Blanca Ruth ESPONDA ESPINOSA (Mexico),

Doctor of Law; Professor of International Public Law at the National Autonomous University of Mexico; member of
the National Federation of Lawyers and of the Lawyers’ Forum of Mexico; recipient of the award for Juridical Merit
“the Lawyer of the Year (1993)”; Social Counselor and member of the Governing Body of the National Institute for
Women; President of the Planned Parenthood Federation/Western Hemisphere (IPPF/WHR). She has been:
President of the Senate of Mexico and of the Foreign Relations Committee; Secretary of the House of
Representatives; President of the Population and Development Committee and member of the Labour and Social
Security Committee; President of the Congress of the State of Chiapas; President of the Inter-American
Parliamentary Group on Population and Development (IPG); Vice-President of the Global Forum of Spiritual and
Parliamentary Leaders; Director-General of the National Institute for Labour Studies; Commissioner of the National
Immigration Institute and editor of the Mexican Labour Review.

Mr Abdul G. KOROMA (Sierra Leone),

Judge at the International Court of Justice since 1994; President of the Henri Dunant Centre for Humanitarian
Dialogue in Geneva; former member of the International Law Commission; former Ambassador and Ambassador
Plenipotentiary to many countries as well as to the United Nations.

Ms Robyn A. LAYTON, QC (Australia),

Justice of the Supreme Court of South Australia; LL B, LL M, Barrister-at-Law; former Judge and Deputy President
of the South Australian Industrial Court and Commission; former Deputy President of the Federal Administrative
Appeals Tribunal; Reporter on a Child Protection framework for South Australia; former Chairperson of the Human
Rights Committee of the Law Society of South Australia; former Director, National Rail Corporation; former
Commissioner on the Health Insurance Commission; former Chairperson of the Australian Health Ethics Committee
of the National Health and Medical Research Council; former Honorary Solicitor for the South Australian Council
for Civil Liberties; former Solicitor for the Central Aboriginal Land Council; former Chairman of the South
Australian Sex Discrimination Board.

Mr Pierre LYON-CAEN (France),

Honorary Advocate-General, Court of Cassation (Social Division); President, Journalists Arbitration Commission;
Former Deputy Director, Office of the Minister of Justice; Public Prosecutor at the Nanterre Tribunal de Grande
Instance (Hauts de Seine); former President of the Pontoise Tribunal de Grande Instance (Val d’Oise); graduate of
the Ecole Nationale de la Magistrature.

Mr Sergey Petrovitch MAVRIN (Russian Federation),

Judge of the Constitutional Court of the Russian Federation; Professor of Labour Law (Law Faculty of the St.
Petersburg State University); Doctor of Law; former Chief of the Labour Law Department; former Director of the
Interregional Association of Law Schools.

Ms Angelika NUSSBERGER, MA (Germany),

28

Doctor of Law; Professor of Law at the University of Cologne; Director of the Institute for Eastern European Law of
the University of Cologne, substitute member of the European Commission for Democracy through Law (Venice
Commission) of the Council of Europe, former legal adviser in the Directorate General of Social Cohesion of the
Council of Europe (2001-02).
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Ms Ruma PAL (India),

Judge of the Supreme Court of India from 2000 to June 2006; former judge in the Calcutta High Court; former
member of the General Council of National Law School of India University; former member of the Executive
Committee of the National Judiciary Academy; former member of the General Council and Executive Council of the
West Bengal National University on Juridical Sciences; founding member of the Asia-Pacific Advisory Forum on
Judicial Education on equality law; member of the International Association of Women Judges; Executive Council
member of the Commonwealth Human Rights Initiative and member of various other national and regional bodies.

Mr Miguel RODRIGUEZ PINERO Y BRAVO FERRER (Spain),
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Doctor of Law; President of the Second Section of the Council of State (Legal, Labour and Social Matters);
Professor of Labour Law; Doctor honoris causa of the University of Ferrara (Italy) and the University of Huelva
(Spain); President Emeritus of the Constitutional Court; member of the European Academy of Labour Law, the
Ibero-American Academy of Labour Law, the Andalusian Academy of Social Sciences and the Environment, and
the European Institute of Social Security; Director of the review Relaciones Laborales; President of the SIGLO XXI
Club; recipient of the gold medallion of the University of Huelva, and of the Labour Gold Medallion; former
President of the National Advisory Commission on Collective Agreements and President of the Andalusian
Industrial Relations Council; former Dean of the Faculty of Law of the University of Seville; former Director of the
University College of La Rabida; President ad honorem of the Spanish Association of Labour Law and Social
Security.

Mr Amadou SO (Senegal),

Honorary President of the Council of State; former member of the Constitutional Council; former President of the
Social and Administrative Section of the Supreme Court; former Secretary-General of the Supreme Court; former
Councillor of the Supreme Court; former President of the Social Chamber of the Court of Appeal; former Director of
Judicial Services; former Councillor of the Court of Appeal; former President of the Dakar Labour Court; former
Auditor of the Supreme Court; former Inspector of Railways.

Mr Budislav VUKAS (Croatia),

Professor of Public International Law at the University of Zagreb, Faculty of Law; member of the Institute of
International Law; member of the Permanent Court of Arbitration; member of the OSCE Court of Conciliation and
Arbitration; member of the International Council of Environmental Law; member of the Commission on
Environmental Law of the International Union for Conservation of Nature and Natural Resources.

Mr Yozo YOKOTA (Japan),

Professor, Chuo Law School; Special Adviser to the Rector, United Nations University; Member of the UN Sub-
Commission on the Promotion and Protection of Human Rights.
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GENERAL OBSERVATIONS

I. Observations concerning reports
on ratified Conventions
(articles 22 and 35, paragraphs 6 and 8,
of the Constitution)
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General observations
Albania

The Committee notes that 19 out of 25 reports due have not been received, including the first reports due since 2005
on Conventions Nos. 174, 175 and 176. The absence of these first reports has prevented any examination of the
application of these three Conventions. The Committee is concerned by these difficulties. The Committee notes that the
Office is closely following up the matter. The Committee strongly hopes that the Government will, with the necessary
support of the Office, fulfil its obligation to supply the reports due on the application of ratified Conventions, in
accordance with its constitutional obligation.

Antigua and Barbuda

The Committee notes that the Government has resumed this year the communication of the reports due, after three
years of interruption. It wishes to acknowledge the efforts thus made. It nonetheless notes that 15 reports are still due out
of 26 requested to be submitted this year. It places special emphasis on the first reports concerning the following
Conventions, which have not been received: Conventions Nos. 122, 131, 135, 142, 144, 150, 151, 154, 155, 158, 161 and
182 since 2004 and Convention No. 100 since 2005. The absence of these first reports has prevented any examination of
the application of these 13 Conventions. The Committee calls upon the Government to pursue its efforts so as to comply
fully with its constitutional obligation to supply the reports due on the application of ratified Conventions. The Committee
reminds the Government that it can avail itself of the Office’s technical assistance, as was pointed out in the letter of
28 August 2006 following up on the conclusions of the Committee on the Application of Standards at the 95th Session of
the International Labour Conference (May—June 20006).

Armenia

The Committee notes with regret that for the 12th year in succession, the reports due have not been received, with
the exception of the first report on Convention No. 122 which had been due since 1996 and has been received this year,
and that consequently 13 reports are now due. The Committee also notes with regret that the first reports on the following
Conventions have not been received: Convention No. 111 (first report due since 1995); Conventions Nos. 100, 135 and
151 (first reports due since 1996); Convention No. 174 (first report due since 1998); Convention No. 176 (first report due
since 2001); Conventions Nos. 17 and 98 (first reports due since 2005). The absence of these first reports has prevented
any examination of the application of these eight Conventions. On the other hand, the Committee notes that the
Government pledged to fulfil its reporting obligations in its reply of 11 September 2006 to the Office’s letter following up
on the conclusions of the Committee on the Application of Standards at the 95th Session of the International Labour
Conference (May—June 2006). The Committee also notes that, at the beginning of October, the Government received the
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Office’s technical assistance for the preparation of the reports. In these circumstances, the Committee firmly hopes that
the Government will very soon supply the remaining reports on the application of ratified Conventions, in accordance with
its constitutional obligation.

Bosnia and Herzegovina

The Committee notes that 42 out of 49 reports due have not been received, including the first reports due on the
following Conventions: Convention No. 105 (first report due since 2002) and Convention No. 182 (first report due since
2003). The absence of these first reports has prevented any examination of the application of these two fundamental
Conventions. The Committee notes that the Government is receiving ongoing technical assistance from the Office to
enable it to submit the reports due. Within the framework of this assistance, the specific situation faced by the country,
namely that the labour and social issues fall under the competence of the various entities, has been taken into account and
solutions identified. The Committee strongly hopes that the steps currently undertaken by the Government will enable it to
fulfil, without further delay, its obligation to supply the reports due on ratified Conventions, in accordance with its
constitutional obligation.

Cambodia

The Committee notes that, for the second consecutive year, the reports due have not been received, and that
consequently 11 reports are now due. The Committee notes that, according to the Government’s representative before the
Committee on the Application of Standards at the 95th Session of the International Labour Conference (May—June 2000),
the Government has established a working group in charge of the obligations arising from ILO membership. The
Committee notes that the Office has drawn the Government’s attention to the necessity of submitting the reports due on
several occasions, including through its letter of 28 August 2006 following up on the conclusions of the Committee on the
Application of Standards. In these circumstances, the Committee requests the Government to fulfil, without further delay,
its obligation to supply the reports due on the application of ratified Conventions, in accordance with its constitutional
obligation.

Comoros

The Committee notes that the Government has communicated three out of 24 reports due, after two years of
interruption. The Committee also notes that, in its reply of 19 October 2006 to the Office’s letter following up on the
conclusions of the Committee on the Application of Standards at the 95th Session of the International Labour Conference
(May—June 2006), the Government expresses its willingness to fulfil its reporting obligations. The Government explains
that the units in charge of the submission of reports are facing a number of difficulties and requests the Office’s technical
assistance to overcome these difficulties. The Committee notes that the Office has indicated to the Government that this
assistance will be provided in the next months. In these circumstances, the Committee strongly hopes that, with the
support of the Office, the Government will pursue its efforts to fulfil its obligation to supply the reports due on the
application of ratified Conventions, in accordance with its constitutional obligation.

Congo

The Committee notes that, for the second consecutive year, the reports due have not been received, and that
consequently 18 reports are now due. The Committee notes that the Government’s representative before the Committee on
the Application of Standards at the 95th Session of the International Labour Conference (May—June 2006) indicated that
the reports would be submitted in the near future. The Committee firmly hopes that the Government will soon fulfil its
obligation to supply the reports due on the application of ratified Conventions, in accordance with its constitutional
obligation. The Committee reminds the Government that it can avail itself of the Office’s technical assistance, as was
pointed out in the letter of 29 August 2006 following up on the conclusions of the Committee on the Application of
Standards.

Cote d'lvoire

The Committee notes that the first report due since 2005 on Convention No. 138 has not been received. The absence
of this first report has prevented an examination of the application of this fundamental Convention. The Committee hopes
that the Government will fulfil its obligation to supply, without further delay, the first report on Convention No. 138, in
accordance with its constitutional obligation.
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Denmark

Faeroe Islands

The Committee notes that, for the second consecutive year, the reports due have not been received, and that
consequently eight reports are now due.

Greenland
The Committee notes that four out of six reports due have not been received.

The Committee recalls that the failure to submit reports on the application of the Conventions declared applicable to
these non-metropolitan territories arises at regular intervals. In these circumstances, the Committee hopes that the
necessary measures will be taken to address this issue and that the Government will fulfil its obligation to supply the
reports due, in accordance with its constitutional obligation.

Dominica

The Committee notes that the 19 reports due have not been received, including the first reports due for the following
Conventions: Convention No. 182 (since 2003) and Conventions Nos. 144 and 169 (since 2004). The absence of these
first reports has prevented any examination of the application of these three Conventions. The Committee is concerned by
these difficulties. The Committee hopes that the Government will provide the Office with explanations on the particular
difficulties encountered, as it was invited to do in the Office’s letter of 28 August 2006 following up on the conclusions of
the Committee on the Application of Standards at the 95th Session of the International Labour Conference (May—June
2006). Such explanations would at least allow the Office to advise the Government on possible solutions to remedy the
situation. The Committee requests the Government to make every effort to fulfil its obligation to supply the reports due on
the application of ratified Conventions, in accordance with its constitutional obligation.

Equatorial Guinea

The Committee notes that the eight reports due have not been received, including the first reports due since 1998 on
Conventions Nos. 68 and 92. The Committee notes that last year the Government had requested the Office’s technical
assistance in relation to the submission of reports. In these circumstances, the Committee hopes that the Office will be in a
position to provide the necessary assistance in the near future so as to enable the Government to fulfil its obligation to
supply the reports due on the application of ratified Conventions, in accordance with its constitutional obligation.

Gambia

The Committee notes that the first reports due on the following Conventions have not been received: Conventions
Nos. 29, 105 and 138 since 2002; and Convention No. 182 since 2003. The absence of these first reports has prevented
any examination of the application of these four fundamental Conventions. The Committee is concerned by these
difficulties. In these circumstances, the Committee hopes that the Government will provide the Office with explanations
on the particular difficulties encountered, as it was invited to do in the Office’s letter of 28 August 2006 following up on
the conclusions of the Committee on the Application of Standards at the 95th Session of the International Labour
Conference (May—June 2006). Such explanations would at least allow the Office to advise the Government on possible
solutions to remedy the situation. The Committee requests the Government to make every effort to fulfil its obligation to
supply the reports due on the application of ratified Conventions, in accordance with its constitutional obligation.

Iraq

The Committee notes that for the fourth year in succession, the reports due have not been received, and that
consequently 52 reports are now due, including the first reports due since 2003 on Conventions Nos. 172 and 182. In its
reply of 24 September 2006 to the Office’s letter of 28 August 2006 following up on the conclusions of the Committee on
the Application of Standards at the 95th Session of the International Labour Conference (May—June 2006), the
Government highlights the actions taken to implement international labour standards and presents various technical
cooperation proposals, with a view to enabling the Ministry of Labour to develop policies and programmes in a number of
fields. The Committee hopes that any cooperation to be developed between the Office and the Government will address
the issue of the submission of the reports due on the application of ratified Conventions and that the Government will in
due course be able to fulfil its constitutional obligation in this regard.
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Kyrgyzstan

The Committee notes that the 45 reports due have not been received, including the first reports on the following
Conventions: Convention No. 133 since 1995; Convention No. 105 since 2001; and Conventions Nos. 150 and 154 since
2005. The absence of these first reports has prevented any examination of the application of these four Conventions. The
Committee is concerned by these difficulties. In these circumstances, the Committee strongly hopes that the Government
will provide the Office with explanations on these difficulties, as it was invited to do in the Office’s letter of 25 August
2006 following up on the conclusions of the Committee on the Application of Standards at the 95th Session of the
International Labour Conference (May—June 2006). Such explanations would at least allow the Office to advise the
Government on possible solutions to remedy the situation. The Committee requests the Government to make every effort
to fulfil its obligation to supply the reports due on the application of ratified Conventions, in accordance with its
constitutional obligation.

Liberia

The Committee notes with regret that, for the seventh year in succession, the reports due have not been received, and
that consequently 21 reports are now due, including the first reports due since 1992 on Convention No. 133 and since
2005 on Conventions Nos. 81, 144, 150 and 182. The Committee is concerned by the persistence of the difficulties
concerning the submission of reports. On the other hand, the Committee notes that, following the Government’s request,
the Office is currently examining the implementation of broad technical assistance activities, including with respect to
international labour standards issues. The Committee hopes that this technical assistance will enable the Government to
fulfil its obligation to supply the reports due on the application of ratified Conventions, in accordance with its
constitutional obligation.

Saint Kitts and Nevis

The Committee notes that the reports due have not been received for the second consecutive year, and that
consequently eight reports are now due, including, since 2002, the first reports on Conventions Nos. 87, 98 and 100. The
absence of these first reports has prevented any examination of the application of these three fundamental Conventions.
Noting that the Office provided technical assistance last year, the Committee is concerned by the persistence of the
difficulties. In these circumstances, the Committee strongly hopes that the Government will provide the Office with
explanations of the existing difficulties, as it was invited to do in the Office’s letter of 25 August 2006 following up on the
conclusions of the Committee on the Application of Standards at the 95th Session of the International Labour Conference
(May—June 2006). Such explanations would at least allow the Office to advise the Government on possible solutions to
remedy the situation. The Committee requests the Government to make every effort to fulfil its obligation to supply the
reports due on the application of ratified Conventions, in accordance with its constitutional obligation.

Saint Lucia

The Committee notes that the reports due have not been received for the third year in succession, and that
consequently 19 reports are now due, including, since 2002, the first reports on Conventions Nos. 154, 158 and 182. The
absence of these first reports has prevented any examination of the application of these three Conventions. The Committee
is concerned by the persistence of these difficulties. In these circumstances, the Committee strongly hopes that the
Government will provide the Office with explanations in this regard, as it was invited to do in the Office’s letter of 25
August 2006 following up on the conclusions of the Committee on the Application of Standards at the 95th Session of the
International Labour Conference (May—June 2006). Such explanations would at least allow the Office to advise the
Government on possible solutions to remedy the situation. The Committee requests the Government to make every effort
to fulfil its obligation to supply the reports due on the application of ratified Conventions, in accordance with its
constitutional obligation.

San Marino

The Committee notes that for the second consecutive year the reports due have not been received, despite the
assurances given by the Government’s representative before the Committee on the Application of Standards at the
95th Session of the International Labour Conference (May—June, 2006) that the Government would fulfil its obligations
within the prescribed time limits. The Committee notes that consequently 20 reports are now due. It trusts that the
Government will fulfil, in the near future, its obligation to supply the reports due on the application of ratified
Conventions, in accordance with its constitutional obligation.

Sao Tome and Principe

The Committee notes that, for the third year in succession, the reports due have not been received, and that
consequently 12 reports are now due. The Committee is concerned by the persistence of these difficulties. In these
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circumstances, the Committee strongly hopes that the Government will provide the Office with explanations in this regard,
as it was invited to do in the Office’s letter of 24 August 2006 following up on the conclusions of the Committee on the
Application of Standards at the 95th Session of the International Labour Conference (May—June 2006). Such explanations
would at least allow the Office to advise the Government on possible solutions to remedy the situation. The Committee
requests the Government to make every effort to fulfil its obligation to supply the reports due on the application of ratified
Conventions, in accordance with its constitutional obligation.

Serbia

The Committee notes that 18 out of 29 reports due have not been received, including the first reports due since 2003
on Conventions Nos. 27, 113 and 114; and since 2005 on Conventions Nos. 8, 16, 22, 23, 53, 56, 69, 73 and 74. The
Committee notes that two of the first reports due since 2003 have been submitted, in line with the assurances given by the
Government’s representative before the Committee on the Application of Standards at the 95th Session of the
International Labour Conference (May—June 2006). The Committee notes that the Office is closely following up the
matter. Bearing in mind the important institutional transformations which have affected the country this year and which
have not been completed yet, the Committee strongly hopes that the Government will pursue, with the support of the
Office, the submission of the reports due on the application of ratified Conventions, in accordance with its constitutional
obligation.

The former Yugoslav Republic of Macedonia

The Committee notes with regret that, for the ninth year in succession, the reports due have not been received, and
that consequently 60 reports are now due, including, since 2004, the first report on Convention No. 182 and, since 2005,
the first report on Convention No. 105. The Committee is concerned by these serious difficulties which have persisted,
despite the technical assistance provided by the Office. The absence of these reports has prevented any examination of the
application of the ratified Conventions over a long period of time. Moreover, the Committee worries that the longer this
period is, the more difficult it will be for the Government to resume the submission of reports. The Committee notes that,
following the Office’s letter of 25 August 2006 on the conclusions of the Committee on the Application of Standards at
the 95th Session of the International Labour Conference (May—June 2006), an official from the Ministry of Labour and
Social Policy has recently received extensive training from the Office. The Committee trusts that this training will yield
concrete results very soon. It urges the Government to make every effort to fulfil its obligation to supply the reports due,
in accordance with its constitutional obligation.

Togo

The Committee notes that, for the second consecutive year, the reports due have not been received, and that
consequently 11 reports are now due. The Committee notes that the Government has not replied to the Office’s letter of 29
August 2006 following up on the conclusions of the Committee on the Application of Standards at the 95th Session of the
International Labour Conference (May—June, 2006), which was sent with a view to making the necessary arrangements for
the training requested by the Government’s representative before the Committee on the Application of Standards. The
Committee hopes that the appropriate steps will soon be taken, including the organization of any training needed by
government officials, and that the Government will fulfil, in the near future, its obligation to supply the reports due on the
application of ratified Conventions, in accordance with its constitutional obligation.

Turkmenistan

The Committee notes with regret that, for the eighth year in succession, the six first reports due since 1999 have not
been received. These reports relate to the application of Conventions Nos. 29, 87, 98, 100, 105 and 111. Their absence has
prevented any examination of the application of these six fundamental Conventions, over a long period of time. On the
other hand, following the Government’s recent request for the Office’s technical assistance on international labour
standards, the Committee notes that the Office has proposed to the Government that such assistance takes place early next
year. The Committee welcomes this important and positive development. It hopes that, with the necessary support of the
Office, the Government will be in a position to fulfil its obligation to supply the reports long overdue, in accordance with
its constitutional obligation, so that the supervision of the application of the ratified Conventions can be resumed next
year.

Uganda

The Committee notes that 12 out of 20 reports due have not been received, including the first report on Convention
No. 138, due since 2005. The absence of this first report has prevented an examination of the application of this
fundamental Convention. The Committee hopes that the Government will fulfil its obligation to supply, without further
delay, the reports due on ratified Conventions, in accordance with its constitutional obligation. It reminds the Government
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that it can avail itself of the Office’s technical assistance, as was pointed out in the letter of 25 August 2006 following up
on the conclusions of the Committee on the Application of Standards at the 95th Session of the International Labour
Conference (May—June, 2006).

United Kingdom
Anguilla

The Committee notes that the 15 reports due this year have not been received.

Montserrat

The Committee notes that the reports due have not been received for the second consecutive year, and that
consequently 18 reports are now due. The Committee notes that technical assistance had been requested last year in this
instance.

St. Helena

The Committee notes that the reports due have not been received for the third year in succession, and that
consequently 16 reports are now due.

The Committee has taken due note of the specific difficulties encountered by the three non-metropolitan territories,
as referred to by the Government’s representative before the Committee on the Application of Standards at the 95th
Session of the International Labour Conference (May—June, 2006), which have prevented the Government from
submitting the reports due in accordance with its constitutional obligation. The Committee strongly hopes that the steps
taken by the Government and, in particular, its ongoing discussions with these non-metropolitan territories, will yield
concrete positive results so that the reports due can be submitted in the near future. The Committee also hopes that the
Office will soon be in a position to provide the technical assistance requested.

Uzbekistan

The Committee notes that, for the second consecutive year, the reports due have not been received, and that
consequently six reports are now due. The Committee requests the Government to fulfil, without further delay, its
obligation to supply the reports due on the application of ratified Conventions in accordance with its constitutional
obligation. The Committee reminds the Government that it can avail itself of the Office’s technical assistance, as was
pointed out in the letter of 25 August 2006 following up on the conclusions of the Committee on the Application of
Standards at the 95th Session of the International Labour Conference (May—June, 2006).

Direct requests

In addition, requests regarding certain points are being addressed directly to the following States: Algeria, Bahrain,
Bangladesh, Belize, Bolivia, Botswana, Bulgaria, Burkina Faso, Burundi, Cape Verde, Cyprus, Democratic Republic of
the Congo, Djibouti, Eritrea, Estonia, France: French Guiana, France: French Southern and Antarctic Territories,
France: Martinique, Greece, Haiti, Indonesia, Islamic Republic of Iran, Jordan, Kazakhstan, Kiribati, Republic of Korea,
Lao People's Democratic Republic, Lesotho, Madagascar, Malaysia, Malawi, Mongolia, Myanmar, Namibia, Papua New
Guinea, Russian Federation, Rwanda, Saint Vincent and the Grenadines, Sierra Leone, Solomon Islands, Somalia, South
Africa, Swaziland, Syrian Arab Republic, Tajikistan, United Republic of Tanzania, United Republic of Tanzania:
Tanganyika, Thailand, Trinidad and Tobago, Uganda, Viet Nam.
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Freedom of Association, Collective Bargaining,
and Industrial Relations

Afghanistan
Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1979)

The Committee takes note of the Government’s report.

The Committee notes the draft Labour Code. It notes with interest that the draft Code does not make an express
reference to the Central Council of the DRA’s trade unions as to the single trade union organization enjoying certain
prerogatives. The Committee requests the Government to provide a copy of the Labour Code once it is adopted.

Furthermore, the Committee requests the Government to: (1) provide statistical information concerning the
number of rural workers’ organizations in the country; (2) indicate the number of workers who are members of such
organizations; (3) indicate whether self-employed workers enjoy the right to establish and join organizations of their
own choosing without authorization; and (4) indicate whether workers of the agriculture sector enjoy trade union
rights including the right to bargain collectively, to organize their activities, and to formulate their programmes, as well
as to indicate the existing system to solve collective disputes, where there is a disagreement among the parties.

Algeria

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the Government’s report and its reply to the comments of the International Confederation of
Free Trade Unions (ICFTU), dated 31 August 2005. It also notes the comments of the ICFTU dated 10 August 2006,
referring to matters already raised by the Committee.

Articles 2 and 5 of the Convention. Right of workers to establish and join organizations of their own choosing
without previous authorization and to establish and join federations and confederations. In its previous comments, the
Committee requested the Government to provide clarification on the effect given in practice to section 8 of Act No. 90-14
of 2 June 1990 respecting procedures for the exercise of the right to organize, and particularly on possible grounds for
refusing the registration of trade union organizations and the channels of appeal available.

In its reply, the Government indicates that Act No. 90-14 does not establish any condition for establishing trade
union organizations, except for being a worker or an employer. The Government adds that, in terms of form, the
declaration of the establishment of a trade union organization merely involves making an application, to which the statutes
formulated by the founding members, accompanied by the report of the constituent general assembly, have to be attached.
With regard in particular to the provisions of section 8 of Act No. 90-14 referred to above, the Government indicates that
an application for the establishment of an organization is lodged: (1) with the Ministry of Labour and Social Security in
the case of a national organization of workers or employers; (2) at the headquarters of the wilaya where the organization is
to operate at the level of the region or the wilaya; and (3) with the communal authorities when it is to operate at the
communal or inter-communal level. The choice of the territorial scope of the trade union organization rests with the
founder members, and the competent authority is only notified when the application has been submitted. The Government
indicates that the period established for a response to the application for the establishment of an organization is 30 days.
The organizations concerned may be requested to make corrections to the statutes of their constituent act. Once the
corrections have been made, a receipt is issued for their registration.

In its previous observation, the Committee requested the Government to keep it informed of the final outcome of the
question of the registration of the Algerian Confederation of Autonomous Trade Unions (CASA). In this respect, the
Government refers to its communications to the Committee on Freedom of Association in Case No. 2153, with the
indication that the above correspondence submitted for examination by the Committee on Freedom of Association cannot
be considered a refusal to register the CASA, but rather an invitation to bring its statutes into conformity with the labour
legislation. It also emphasizes that if the parties concerned had discerned in the administration’s observations any refusal
to authorize the establishment of the CASA, they would have taken the case to the courts, which they have not done. The
Committee notes in this respect that the Committee on Freedom of Association requested the Government: (1) to amend
without delay the legislative provisions preventing workers’ organizations from forming federations and confederations of
their own choosing, irrespective of the sector to which they belong (see sections 2 and 4 of Act No. 90-14); and (2) to
consult the social partners without delay in order to remove all the difficulties which might arise in practice from the
interpretation of certain legislative provisions on the formation of federations and confederations and particularly, in this
case, which might hinder the recognition of the CASA (see Reports Nos. 336 and 340 of the Committee on Freedom of
Association). Recalling that the acquisition of legal personality by federations and confederations cannot be made
subject to conditions such as to restrict the right to establish these organizations, the Committee urges the Government
to keep it informed of the measures adopted in this respect and the outcome of the discussions held.
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FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Article 3. Exercise of the right to strike. In its previous comments, the Committee also requested the Government to
limit the scope of Legislative Decree No. 92-03 of 30 September 1992 (section 1 of which, read together with sections 3, 4
and 5, defines as subversive acts offences directed, in particular, against the stability and normal functioning of institutions
through any action intended to: (i) obstruct the operation of establishments providing public services; or (ii) impede traffic
or freedom of movement in public places or thoroughfares, under penalty of severe sanctions, including imprisonment for
up to 20 years), through the adoption of legislative measures or regulations to ensure that this text may not in any event be
applied to workers who have exercised the right to strike peacefully. The Committee notes that, according to the
Government, the above Decree does not constitute in any manner an obstacle to the exercise of the right to strike by
workers, and that several strikes have been held without any effect in relation to this text. The Committee nevertheless
reiterates that the very general wording of certain provisions involves a risk of infringing the right of workers’
organizations to organize their activities and to formulate their programmes in defence of the interests of their members
through strike action, among other means. The Committee therefore urges the Government to limit the scope of the
Legislative Decree through the adoption of legislative measures or regulations guaranteeing that this text may not in
any event be applied to workers who have exercised the right to strike peacefully.

The Committee also requested the Government to amend section 43 of Act No. 90-02 of 6 February 1990, which
bans strikes not only in essential services the interruption of which would endanger the life, personal safety or health of
the population, but also where the strike is likely to give rise to a serious economic crisis, with collective disputes in such
cases being subject to the conciliation and arbitration procedures provided for by the law. The Committee also requested
the Government to amend section 48 of the same Act, which authorizes the Minister or the competent authority, where the
strike persists or after the failure of mediation, to refer the dispute to the National Arbitration Commission, after
consulting the employer and the workers’ representatives. Noting that the Government’s report does not contain
information on this subject, the Committee wishes to emphasize once again that referral to arbitration to end a collective
dispute is only acceptable if it is at the request of both parties and/or in the event of a strike in essential services in the
strict sense of the term, or in the case of a strike the extent and duration of which are likely to give rise to a serious
national crisis. The Committee urges the Government to indicate the measures adopted or envisaged to amend the
legislation as indicated above so as to guarantee in full the right of workers’ organizations to organize their activities
and to formulate their programmes without interference by the public authorities, in accordance with Article 3.

The Committee trusts that the Government will take the necessary measures to ensure that the above amendments
are made to the legislation to bring it into conformity with the Convention. It requests the Government to provide the
text of the legislation adopted or envisaged in this respect.

Angola

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, and the recent reply from the Government, which will be examined next year.

Moreover, the Committee requests the Government to communicate, in accordance with the regular reporting
cycle and in time for the Committee’s next session in November—December 2007, its observations on all the legislative
issues and issues relating to the application of the Convention in practice mentioned in its previous observation in 2005
(see 2005 observation, 76th Session).

Antigua and Barbuda

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1983)

The Committee notes the Government’s very brief report. The Committee regrets that once again, the Government
failed to reply to the specific comments and questions concerning the application of the Convention made by the
Committee during several years. The Committee trusts that the Government will endeavour to be more responsive to its
specific questions in its next report.

In its previous comments, the Committee had recalled the need to amend sections 19, 20, 21 and 22 of the Industrial
Court Act, 1976, which permit the referral of a dispute to the court by the Minister or at the request of one party with the
consequent effect of prohibiting any strike action, under penalty of imprisonment, and which permit injunctions against a
legal strike when the national interest is threatened or affected, as well as the overly broad list of essential services in the
Labour Code.

On the matter of essential services, the Committee notes the inclusion of the government printing office and the port
authority in the list and considers that such services cannot be considered essential in the strict sense of the term. In this
respect, the Committee would draw the Government’s attention to paragraph 160 of its 1994 General Survey on freedom
of association and collective bargaining wherein it states that, in order to avoid damages which are irreversible or out of
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all proportion to the occupational interests of the parties to the dispute, as well as damages to third parties, the authorities
could establish a system of minimum service in other services which are of public utility rather than impose an outright
ban on strikes, which would be limited to essential services in the strict sense of the term. As concerns the Minister’s
power to refer disputes in cases of acute national crisis, the Committee notes that the power of the Minister to refer a
dispute to the court under sections 19 and 21 of the Industrial Court Act would appear to apply to situations going beyond
the notion of an acute national crisis. Under section 19(1), this authority of the Minister appears to be discretionary since,
under section 21, this power may be used in the national interest which would appear to be broader than the strict notion
of a specific situation of acute national crisis where the restrictions imposed must be for a limited period and only to the
extent necessary to meet the requirements of the situation (see General Survey, op. cit., paragraph 152).

In light of the above, the Committee once again urges the Government to indicate in its next report the measures
taken or envisaged to ensure that the power of the Minister to refer a dispute to binding arbitration resulting in a ban
on strike action is restricted to strikes in essential services in the strict sense of the term, to public servants exercising
authority in the name of the State or in case of an acute national crisis. It further requests the Government to indicate
the measures taken or envisaged to ensure that a binding referral of a collective dispute to the court can only be made
at the request of both parties, and not any one of the parties as appears to be the case in section 19(2).

Argentina

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the comments by the Central of Argentine Workers (CTA) dated May 2006, those by the
International Confederation of Free Trade Unions (ICFTU) dated 12 July 2006 and those by the General Confederation of
Labour of Argentina (CGT) dated 30 August 2006 (the gist of which is that the problems raised by the ICFTU are being
dealt with or have been resolved). The Committee notes the Government’s response to the ICFTU’s observations.

1. Determination of minimum services. The Committee notes that in its observations, the CTA refers to the recent
adoption of Decree No. 272/2006 regulating section 24 of Act No. 25877 on collective labour disputes. Specifically, the
CTA objects that, by virtue of section 2(b) of the Decree, the Guarantees Commission, which establishes minimum
services, and which comprises representatives of employers’ and workers’ organizations as well as independent members,
may act only in an advisory capacity since the final decision as to essential minimum services lies with the Ministry of
Labour when “the parties have come to no agreement” or “when the agreements are inadequate”.

The Committee observes that the Committee on Freedom of Association has examined this matter (see 343rd Report
of that Committee, November 2006, Case No. 2377) and has pointed out that although the new system is an improvement
over the old one (in that the membership of the Guarantees Commission, which advises the administrative authority,
includes representatives of employers’ and workers’ organizations and independent members), the final decision as to the
minimum services still lies with the administrative authority. The Committee on Freedom of Association therefore asked
the Government to provide information on the application in practice of the new provision and, more specifically, to
indicate the number of cases in which the administrative authority has changed the terms of the Guarantees Commission’s
opinion regarding minimum services. The Committee has the same concerns and would appreciate receiving such
information.

2. Other matters. With regard to the ICFTU’s observations, the Committee notes that, for the most part, they refer
to matters that the Committee has been raising for many years and that concern certain restrictions on freedom of
association arising from Act No. 23551 of 1988 and its regulatory decree, and to:

—  the Government’s refusal to grant the CTA “trade union status”. The Committee notes that, according to the
Government, since 1998 the CTA has had full official recognition and “trade union registration”, and is awaiting a
decision on an application for “trade union status” filed in August 2004. In view of the significant benefits enjoyed
by workers’ organizations that have “trade union status” (including the right to collective bargaining), the
Committee regrets that so long a period has elapsed — more than two years according to the Government — without
any decision from the administrative authority. The Committee urges the Government to take a decision without
delay regarding the CTA’s application for trade union status;

—  the 30-day suspension applied on 31 December 2004 to 50 school directors in the province of Neuquén who are
members of the Association of Education Workers of Neuquén (ATEN) for participating in a strike. The Committee
observes that this matter has been examined by the Committee on Freedom of Association;

—  the assault of a member of the communications sector and pressure on workers to leave the union. The Committee
notes that, according to the Government, the National Appeals Chamber upheld the lower court’s decision to
sanction the enterprise for discrimination against five union members;

—  the dismissal of 168 pilots in the context of a collective dispute. The Committee notes that, according to the
Government, the dismissals were cancelled and the unions concerned have concluded a new collective agreement.
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The Committee also requests the Government to send information on the other matters raised by the Committee
in its 2005 observation (76th Session), for examination in the context of the regular reporting cycle in 2007.

Australia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1973)

The Committee takes note of the discussion that took place at the Conference Committee on the Application of
Standards in June 2006 and notes that in its conclusions, the Conference Committee requested the Government to provide
a detailed report to this Committee, for examination, this year, on the provisions of the Work Choices Act and its impact
both in law and in practice, on the Government’s obligation to ensure respect for freedom of association. It further
requested the Government to engage in full and frank consultations with the representative employers’ and workers’
organizations with respect to all the matters raised during the debate and to report back to this Committee in this regard.

The Committee notes that the report requested from the Government has not been received, nor has the Government
replied to the extensive comments made by the Australian Council of Trade Unions (ACTU) in a communication dated
17 May 2006 with regard to the passage of the Work Choices Act and the National Tertiary Education Union (NTEU) in a
communication dated 19 April 2006, as well as the comments made by the International Confederation of Free Trade
Unions (ICFTU) in a communication dated 12 July 2006.

In a communication dated 29 November 2006, the Government of Australia explains the range of factors that
significantly impeded its efforts to provide a report to the Committee. In particular, the Government refers to the
constitutional challenge to the Work Choices Act, which was only concluded on 14 November 2006, when the High Court
dismissed the challenge in its entirety. The Committee further notes the Government’s indication that, in dismissing the
challenge, the High Court made no findings concerning the merit of the Work Choices Act, but merely held that the
Australian Government had the legal authority to enact the legislation.

The Committee notes the extensive legislative changes introduced at the federal and state levels pursuant to the
amendment of the Workplace Relations Act 1996 (the WR Act) by the Workplace Relations Amendment (Work Choices)
Act 2005 (the Work Choices Act).

Federal jurisdiction

Article 3 of the Convention. Right to strike. The Committee recalls that its previous comments concerned the
conformity of several legislative provisions, including of the WR Act, to the Convention. In particular, the Committee had
requested the Government to amend: (i) section 170MN of the WR Act which prohibited industrial action in support of
multiple business agreements; the Committee notes, in this respect, that section 423(1)(b)(i) of the WR Act, as amended
by the Work Choices Act, excludes such agreements from the procedure for initiating a bargaining period thereby
preventing the staging of protected industrial action in relation to such agreements; (ii) section 187AA of the WR Act
prohibiting industrial action in support of a claim for strike pay (now section 508 of the WR Act, as amended by the Work
Choices Act); (iii) section 45D of the WR Act prohibiting secondary boycotts (now section 438 of the WR Act as
amended); (iv) section 170MW of the WR Act which provided for the power of the Australian Industrial Relations
Commission (AIRC) to terminate a bargaining period, and thus the ability to take protected industrial action, when the
action was threatening to cause significant damage to the Australian economy or an important part of it (now section
430(3)(c)(ii) of the WR Act as amended); (v) section 30J of the Crimes Act, 1914, which prohibited industrial action
threatening trade or commerce with other countries or among states; and (vi) section 30K of the Crimes Act, 1914,
prohibiting boycotts resulting in the obstruction or hindrance of the performance of services by the Australian Government
or the transport of goods or persons in international trade.

The Committee notes that, according to ACTU, not only have the Committee’s previous comments not been
addressed, but the Work Choices Act introduced additional prohibitions on industrial action. Thus, according to ACTU:

(1) the WR Act as amended by the Work Choices Act prevents the taking of lawful industrial action relative to
“pattern bargaining”, that is, negotiations seeking common wages or conditions of employment for two or more proposed
collective agreements with different employers or even with different subsidiaries of the same employer—parent company
(section 421 WR Act as amended). The Committee observes that under section 439 of the WR Act (as amended) industrial
action in support of pattern bargaining is not protected action. The AIRC must not grant an order authorizing a strike
ballot if the applicant is engaged in pattern bargaining (section 461(1)(c) WR Act as amended) and the Court may grant an
injunction against industrial action in support of pattern bargaining (section 497 WR Act as amended).

(i1) section 436 of the WR Act as amended further narrows the range of matters which can be the subject of
industrial action by providing that such action is not protected if it is taken in support of claims which include “prohibited
content”. The latter is defined in the Workplace Relations Regulations, 2006, as including a wide range of subjects that, to
a large extent, constitute collective bargaining topics (see below under Convention No. 98). Moreover, section 356 of the
WR Act as amended, allows the identification of prohibited content to be carried out through regulations in a non-
exhaustive manner, and therefore does not prevent future exclusions from bargaining and therefore from industrial action,
of an unlimited number of matters as determined by the Minister for Employment and Workplace Relations (the Minister).
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(iii) Section 438 of the WR Act as amended, tightened the prohibition of industrial action taken in concert with
other parties who are not protected (i.e. sympathy strikes) in that it is now mandatory for the AIRC to order that such
action stop or if it has not yet occurred, that it not occur.

(iv) Section 430(3)(c)(ii) of the WR Act as amended, removes the discretion formerly held by the AIRC in respect
of suspending or terminating a bargaining period in case of danger to the economy, and makes it mandatory to do so.
Section 433(1)(d) and (2)(c) now makes provision for a third party who is affected by the industrial action to apply for the
suspension or termination of the bargaining period, which must be granted if the AIRC is satisfied that the employer is
adversely affected and economic loss is also caused to the applicant (that is, without any consideration, whatsoever, of the
interests of the employees involved).

(v) Section 498 of the WR Act as amended enables the Minister to unilaterally issue a declaration terminating a
bargaining period in circumstances including threatened economic damage, thereby preventing the taking of protected
industrial action. The Committee further observes that section 500(a) provides for compulsory arbitration in this case with
the decision being binding for up to five years under section 504(3).

The Committee also observes that to the extent that industrial action which is unprotected under the above
provisions may also fall under the definition of “coercion and duress” in section 400(1) of the WR Act (which prohibits
industrial action with intent to coerce another person to agree to a collective agreement), it may lead to heavy pecuniary
penalties under section 407 of the WR Act.

The Committee once again recalls that strikes can be prohibited under the Convention only in essential services in
the strict sense of the term, that is, those the interruption of which would endanger the life, personal safety or health of the
whole or part of the population, and for public servants exercising authority in the name of the State, in addition to the
armed forces and police (1994 General Survey on freedom of association and collective bargaining, paragraphs 158 and
159). Thus, the prohibitions noted above with regard to multi-employer agreements, “pattern bargaining”, secondary
boycotts and sympathy strikes, negotiations over “prohibited content” that should otherwise fall within possible subjects
for collective bargaining, danger to the economy, etc., go beyond the restrictions which are permissible under the
Convention.

The Committee once again requests the Government to indicate in its next report the measures taken or
contemplated so as to amend the following provisions of the WR Act — as amended by the Work Choices Act — so as to
bring them into conformity with the Convention: provisions which lift the protection of industrial action in support of
multiple business agreements (section 423(1)(b)(i)), “pattern bargaining” (section 439); secondary boycotts and
generally sympathy strikes (section 438), negotiations over “prohibited content” (sections 356 and 436 WR Act in
connection with the Workplace Relations Regulations, 2006), strike pay (sections 508, WR Act); and provisions which
prohibit industrial action in case of danger to the economy (sections 430, 433 and 498, WR Act) through the
introduction of compulsory arbitration at the initiative of the Minister (section 500(a) and 504(3), WR Act). It also
requests, once again, the Government to take measures to amend sections 30J and 30K of the Crimes Act, 1914, so as
to bring them into full conformity with the Convention.

Building industry. In its previous comments, the Committee had taken note of the conclusions and recommendations
of the Committee on Freedom of Association in Case No. 2326 (338th Report, paragraphs 409—457), concerning several
discrepancies between the Building and Construction Industry Improvement Act, 2005, and the Convention, and had
requested the Government to indicate in its next report the measures taken or contemplated so as to bring this Act into
conformity with the Convention.

The Committee once again requests the Government to indicate in its next report any measures taken or
contemplated with a view to: (i) amending sections 36, 37 and 38 of the Building and Construction Industry
Improvement Act, 2005, which refer to “unlawful industrial action” (implying not simply liability in tort vis-a-vis the
employer, but a wider responsibility towards third parties and an outright prohibition of industrial action); (ii)
amending sections 39, 40 and 48-50 of the Act so as to eliminate any excessive impediments, penalties and sanctions
against industrial action in the building and construction industry; (iii) introducing sufficient safeguards into the Act
so as to ensure that the functioning of the Australian Building and Construction (ABC) Commissioner and inspectors
does not lead to interference in the internal affairs of trade unions — especially provisions on the possibility of lodging
an appeal before the courts against the ABC Commissioner’s notices prior to the handing over of documents (sections
52, 53, 55, 56 and 59 of the Act); and (iv) amending section 52(6) of the Act which enables the ABC Commissioner to
impose a penalty of six months’ imprisonment for failure to comply with a notice to produce documents or give
information so as to ensure that penalties are proportional to the gravity of any offence.

A request on certain other points is being addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1973)

The Committee takes note of the discussion that took place at the Conference Committee on the Application of
Standards in June 2006 and notes that, in its conclusions, the Conference Committee requested the Government to provide
a detailed report to this Committee for examination this year on the provisions of the Work Choices Act and its impact,
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both in law and in practice, on the Government’s obligation to ensure respect for freedom of association. It further notes
the Conference Committee’s request to the Government to engage in full and frank consultations with the representative
employers’ and workers’ organizations with respect to all the matters raised during the debate and to report back to this
Committee in this regard.

The Committee observes that the report requested from the Government has not been received, nor has the
Government replied to the extensive comments made by the Australian Council of Trade Unions (ACTU) in a
communication dated 17 May 2006 with regard to the passage of the Work Choices Act and the National Tertiary
Education Industry Union (NTEU) in a communication dated 19 April 2006, as well as the comments made by the
International Confederation of Free Trade Unions (ICFTU) in a communication dated 12 July 2006. In a communication
dated 29 November 2006, the Government of Australia explains the range of factors that significantly impeded its efforts
to provide a report to the Committee. In particular, the Government refers to the constitutional challenge to the Work
Choices Act, which was only concluded on 14 November 2006, when the High Court dismissed the challenge in its
entirety. The Committee further notes the Government’s indication that, in dismissing the challenge, the High Court made
no findings concerning the merit of the Work Choices Act, but merely held that the Australian Government had the legal
authority to enact the legislation.

The Committee notes the extensive legislative changes introduced at the federal and state levels pursuant to the
amendment of the Workplace Relations Act, 1996 (the WR Act), by the Workplace Relations Amendment (Work
Choices) Act, 2005 (the Work Choices Act). These amendments concern, in particular, collective bargaining and
Australian workplace agreements (AWAs). The Committee recalls from previous comments that AWAs are agreements
on the relationship between an employer and an employee, which are essentially individual in nature and put emphasis on
direct employee—employer relations over collective negotiations with trade unions aimed at concluding collective
agreements.

Federal jurisdiction. Articles 1 and 4 of the Convention. Protection against anti-union discrimination in the
framework of collective bargaining. 1. Exclusion from protection. The Committee recalls that, in its previous comments,
it had noted that section 170CC of the WR Act (now section 639 of the WR Act, as amended by the Work Choices Act)
effectively excludes from protection against anti-union dismissals under section 170CK of the WR Act (now section 659
of the WR Act, as amended by the Work Choices Act), employees “in relation to whom the operation of the provisions
causes or would cause substantial problems because of: (i) their particular conditions of employment; or (ii) the size or
nature of the undertakings in which they are employed”. Recalling that the Convention requires that all workers be
protected from anti-union dismissals, the Committee once again requests the Government to provide information as to
the particular classes of employees covered by this exclusion and to provide detailed information as to the manner in
which this provision has been applied in practice.

2. Protection at the time of recruitment. The Committee recalls that, in its previous comments, it had also addressed
the need to amend sections 298L and 170WG(1) of the WR Act (now sections 793 and 400(5) respectively of the WR Act,
as amended). These sections did not seem to afford adequate guarantees against anti-union discrimination to the extent
that they allowed offers of employment to be conditional on the signing of an AWA (“AWA or nothing”) without this
being considered as duress by the courts. The Committee observes that section 400(6) of the WR Act, as amended by the
Work Choices Act, now further strengthens the previous provisions by explicitly specifying that offering an “AWA or
nothing” does not amount to duress. The Committee once again emphasizes that workers who might refuse to negotiate an
AWA at the time of recruitment should be afforded legal protection against acts of anti-union discrimination relative to
such refusal and emphasizes that the right of workers to join the organization of their own choosing, combined with the
legitimate objective of determining their conditions of employment through collective bargaining, should be fully
protected. It therefore requests the Government to indicate in its next report the measures taken or contemplated to
repeal section 400(6) of the WR Act and to amend sections 793 and 400(5) so as to ensure that workers are adequately
protected against any discrimination at the time of recruitment related to their refusal to sign an AWA.

3. Protection in the context of negotiations of multiple business agreements. The Committee further recalls that its
previous comments concerned the need to amend section 170LC(6) of the WR Act, which excluded workers who
negotiated multiple business agreements from protection against anti-union dismissals if they undertook industrial action.
The Committee notes that this section is not reproduced in the WR Act, as amended by the Work Choices Act. However,
section 423(1)(b)(i) provides that a “bargaining period” cannot be initiated with regard to a multiple business agreement
unless an employer — not a trade union — obtains authorization from the Employment Advocate in relation to making or
varying such an agreement (section 332 of the WR Act, as amended). The Employment Advocate must not grant the
authorization unless he or she is satisfied that it is in the public interest to do so (section 332(3)). The Committee notes
that, in the absence of a bargaining period, industrial action is not protected (section 437 of the WR Act, as amended) and
therefore workers continue not to be protected under the WR Act against acts of anti-union discrimination, in particular,
dismissals, if they organize or participate in industrial action in support of multiple business agreements.

The Committee also takes note of the ACTU’s comments, according to which the Work Choices Act introduces
further restrictions concerning “pattern bargaining” (i.e. negotiations seeking common wages or conditions of employment
for two or more proposed collective agreements with different employers or even different subsidiaries of the same parent
company) by prohibiting industrial action in relation to this type of bargaining (section 439 of the WR Act, as amended)
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and requiring the Australian Industrial Relations Commission (AIRC) to suspend or terminate the bargaining period where
pattern bargaining is occurring, thereby preventing the taking of lawful, protected industrial action (sections 431(1)(b) and
437 of the WR Act, as amended).

The Committee once again recalls that action related to the negotiation of multiple business agreements and “pattern
bargaining” represents legitimate trade union activity for which adequate protection should be afforded by the law. The
Committee further emphasizes that the choice of the bargaining level should normally be made by the parties themselves
who are in the best position to decide this matter (see 1994 General Survey on freedom of association and collective
bargaining, paragraph 249). The Committee therefore requests the Government to indicate in its next report any
measures taken or contemplated to amend sections 423 and 431 of the WR Act, as amended by the Work Choices Act,
so as to ensure that workers are adequately protected against acts of anti-union discrimination, in particular, dismissal,
for negotiating collective agreements at whatever level deemed appropriate by the parties.

Articles 2 and 4. Protection against acts of interference in the framework of collective bargaining. In its previous
comments, the Committee, recalling that section 170LJ(1)(a) of the WR Act (now section 328(a) of the WR Act, as
amended) gave employers wide discretion in selecting a bargaining partner (as it enabled an employer to make an
agreement with one or more organizations of employees where each organization had “at least one member” in the
enterprise), had suggested the establishment of a mechanism to undertake the rapid and impartial examination of
allegations of acts of interference in the context of the selection of a bargaining partner. The Committee once again
requests the Government to provide information in its next report on whether such a mechanism exists or, if not, the
measures taken or contemplated with a view to setting one up.

Article 4. Measures to promote free and voluntary collective bargaining. 1. Relationship between AWAs and
collective agreements. The Committee’s previous comments concerned the need to amend section 170VQ(6) of the WR
Act, which gave prevalence to AWAs over collective agreements. The Committee recalls from its previous comments
(prior to the adoption of the Work Choices Act) that an AWA did not operate to the exclusion of a collective agreement if
the latter was already in operation and until its expiry unless the collective agreement expressly allowed a subsequent
AWA to operate to its exclusion. At that time, the Committee had criticized the fact that a collective agreement that was
subsequent to an AWA did not prevail over the AWA until the expiration of the AWA; in the Committee’s view, this
prevented workers who wished to join a union later in their employment from profiting from any favourable provisions in
a subsequently negotiated collective agreement. It also raised a special problem with regard to the possibility provided by
the WR Act to offer an “AWA or nothing” to new employees who were thereby unable to benefit from the provisions of
the collective agreement until the expiry of their AWA.

The Committee takes note of the ACTU’s comments, according to which the amendments introduced by the Work
Choices Act give further primacy to AWAs over collective agreements. In particular: (i) section 348(2) of the WR Act
now provides that a collective agreement has no effect while an AWA operates in relation to an employee, irrespective of
whether the AWA was made before or after the collective agreement and irrespective of the period of operation of the
collective agreement; (ii) the incentive for employers to use AWAs in order to reduce wages and conditions of
employment has been substantially increased by the repeal of the requirement that an AWA should not disadvantage
employees in comparison to the terms of an applicable award; the previously applicable “no disadvantage test” has been
replaced with a requirement only that the agreement not exclude the Australian Fair Pay and Conditions Standard setting
forth key minimum entitlements relating to pay, hours of work, annual and other types of leave (sections 171-173 of the
WR Act); (iii) moreover, the award conditions which apply to existing (not new) employees can be displaced by specific
provision in the AWA (section 354), so that acquired rights are not protected; (iv) in the case of new employees, an AWA
substantially inferior to the collective agreement can be required as a condition of employment (“AWA or nothing”).
According to the ACTU, the primacy given to AWAs under the Work Choices Act makes the purported ability of unions
to bargain collectively on behalf of their members nugatory in any practical sense, given that individual AWAs are likely
to expire on different dates and their permitted period of operation has been extended from three to five years (section 352
of the WR Act — this provision also concerns the permitted period of operation of collective agreements), meaning that
there is never a time when all employees are in a position to bargain collectively.

The Committee considers that giving primacy to AWAs, which are individual agreements, over collective
agreements, is contrary to Article 4 of the Convention which calls for the encouragement and promotion of voluntary
negotiations with a view to the adoption of collective agreements. The Committee further recalls that, according to the
Collective Agreements Recommendation, 1951 (No. 91), employers and workers bound by a collective agreement should
not be able to include in contracts of employment stipulations contrary to those contained in the collective agreement;
such stipulations should be regarded as null and void and automatically replaced by the corresponding stipulation of the
collective agreement, unless they are more favourable to the workers (Paragraph 3). The Committee therefore requests
the Government to indicate in its next report the measures taken or contemplated to amend section 348(2) of the WR
Act so as to ensure that AWAs may prevail over collective agreements only to the extent that they are more favourable
to the workers.

2. Negotiations with non-unionized workers. The Committee’s previous comments concerned the need to amend
section 170LK(6)(b) of the WR Act, which allowed for negotiations to take place directly with non-unionized workers
instead of representative trade unions in the enterprise. The Committee notes that Part 8, Division 2, of the WR Act, as
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amended by the Work Choices Act, places on an equal footing various types of agreements, such as union collective
agreements (section 328), AWAs (section 326) and “employee collective agreements” (section 327), the latter being
agreements in writing with employees whose employment will be subject to the agreement in a single business.
Furthermore, section 4 of the WR Act defines a “collective agreement” as either an “employee collective agreement” or a
“union collective agreement”.

The Committee once again recalls that Article 4 of the Convention requires the encouragement and promotion of
voluntary negotiations between employers or employers’ organizations and workers’ organizations. It therefore once
again requests the Government to take measures to ensure that employee collective agreements do not undermine
workers’ organizations and their ability to conclude collective agreements, and to indicate in its next report the
measures taken or contemplated with a view to ensuring that negotiations with non-unionized workers take place only
where there is no representative trade union in the enterprise.

3. Authorization of multiple business agreements. The Committee’s previous comments concerned the need to
amend section 170LC(4) of the WR Act, which required the AIRC to refuse the certification of multiple business
agreements unless certification was in the public interest. The Committee notes that, pursuant to its amendment by the
Work Choices Act, the WR Act now enables the Employment Advocate — and no longer the AIRC — to authorize the
making or varying of multiple business agreements as a condition for their entry into operation (sections 151(1)(h) and
347(3) of the WR Act). Whereas the AIRC is a quasi-judicial body, the Employment Advocate is part of the
administration, appointed by the Governor-General, and subject to the directions of the Minister for Employment and
Workplace Relations (the Minister) with which he or she “must” comply (section 152 of the WR Act). The Employment
Advocate must not grant authorization to make or vary a multiple business agreement unless satisfied that it is in the
public interest to do so, having regard to whether the matters could be dealt with more appropriately in a collective
agreement other than a multiple business agreement and to any other matter specified in regulations (section 332(3) of the
WR Act). Authorization can be granted only at the request of the employer (section 332); trade unions do not appear to be
able to request authorization. Any employer who lodges an unauthorized agreement with the Employment Advocate
incurs a heavy penalty (sections 343 and 407 of the WR Act). Moreover, regulations may set a procedure for applying for
authorization to the Employment Advocate and the Employment Advocate “need not consider an application if it is not
made in accordance with the procedure” (section 332(2) of the WR Act). Finally, multiple business agreements are
identified not only as agreements relating to one or more single businesses, but also relating to one or more parts of a
single business (section 331(1)(a)(ii) of the WR Act), thus obliging the parties to carry out fragmented negotiations within
single businesses. Similar authorization requirements are set in relation to variations of multiple business agreements
(section 376).

Furthermore, the Committee notes that, according to the ACTU, the additional exclusion of “pattern bargaining”
from protected action introduced in the WR Act by the Work Choices Act (see above) prevents parallel bargaining on a
multi-employer basis, or even on the basis of several subsidiaries of the same parent company, thereby forcing an even
greater focus on the single business, even in cases where the business might be part of a larger group of enterprises with
common ownership and management.

The Committee recalls that the level of collective bargaining should be decided by the parties themselves and not be
imposed by law (see General Survey, op. cit., paragraph 249). It further observes that legislation, which makes the entry
into force of collective agreements subject to prior approval by the administrative authority, at the latter’s discretion, is
incompatible with the Convention and a violation of the principle of autonomy of the parties (see General Survey, op. cit.,
paragraph 251). The Committee therefore once again requests the Government to indicate in its next report the
measures taken or contemplated to repeal or amend sections 151(1)(h), 152, 331(1)(a)(ii) and 332(3) of the WR Act so
as to ensure that multiple business agreements are not subject to the requirement of prior authorization at the
discretion of the Employment Advocate and that the determination of the bargaining level is left to the discretion of the
parties and is not imposed by law or by decision of the administrative authority. The Committee also requests the
Government to keep it informed of any regulations adopted in relation to this matter.

4. Restrictions on the content of collective bargaining. The Committee’s previous comments concerned the need to
amend section 187AA of the WR Act, which excluded negotiations over strike pay from the scope of collective
bargaining. The Committee observes that section 507 of the WR Act, as amended by the Work Choices Act, prohibits
payments for days off work due to industrial action. It also notes that, according to the ACTU, the WR Act now extends
the list of subjects over which negotiations are excluded, by forbidding negotiations and the reaching of an agreement over
“prohibited content”. The range of matters constituting “prohibited content” are to be specified in regulations (sections
436 and 356 of the WR Act). The Workplace Relations Regulations, 2006, specify in a non-exhaustive manner what is
prohibited content: matters that do not pertain to the employment relationship; objectionable provisions, including
provisions which require a person to encourage trade union membership or indicating support for such membership, or
requiring or permitting payment of a bargaining services fee; payroll deduction systems for union dues; leave to attend
training provided by a trade union; paid leave to attend union meetings; process for renegotiating the agreement on its
expiry; right of entry to the premises for union officials; union representation rights in disputes procedures, unless
specifically requested by the employee; restrictions on the use of contractors and labour hire; forgoing of annual leave
other than in accordance with the Act; encouragement or discouragement of trade union membership; allowing of
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industrial action; remedies for unfair dismissal; direct or indirect restrictions on AWAs; and discriminatory terms. In
addition to prohibiting these matters from being negotiated, the WR Act, as amended by the Work Choices Act, also
introduces a substantial financial penalty for a person who seeks to include prohibited content in an agreement, or who is
reckless as to whether a term contains prohibited content (sections 365 and 407 of the WR Act). Moreover, by allowing
for the identification of prohibited content to be carried out through regulations in a non-exhaustive manner, the law
allows for the exclusion from bargaining in the future of an unlimited number of matters as determined by the Minister.
Finally, according to the ACTU, the prohibition of pattern bargaining noted above constitutes an additional restriction on
the content of collective bargaining (common claims pursued against more than one business).

The Committee observes that the issues listed above as constituting “prohibited content” represent to a large extent
the type of matters that have traditionally been subjects for collective bargaining. As a general rule, negotiation over such
matters should be left to the discretion of the parties. In this respect, the Committee draws the Government’s attention to
its General Survey on freedom of association, 1994, where it has indicated that measures taken unilaterally by the
authorities to restrict the scope of negotiable issues are often incompatible with the Convention and the free and voluntary
nature of collective bargaining. In the event of doubt as to the matters falling within the purview of collective bargaining,
tripartite discussions for the preparation, on a voluntary basis, of guidelines for collective bargaining could be a
particularly appropriate method for resolving such difficulties (see General Survey, op. cit., paragraph 250). The
Commiittee requests the Government to consider tripartite discussions for the preparation of collective bargaining
guidelines and to indicate in its next report any measures taken or contemplated to amend the Workplace Relations
Regulations, 2006, and to ensure that any “prohibited content” of collective agreements is in conformity with the
principle of the free and voluntary nature of collective bargaining enshrined in Article 4 of the Convention.

5. Greenfields agreements. The Committee’s previous comments concerned the need to amend section 170LT(10)
of the WR Act, which excessively restricted the opportunity for workers in a new business to choose their bargaining
agent by enabling the employer to pre-select a bargaining partner prior to the employment of any persons in the new
business. The Committee now notes that section 352(1)(a) of the WR Act, as amended by the Work Choices Act, reduces
the period of operation of greenfields agreements from three years to one.

The Committee also notes however that, according to the ACTU, pursuant to its amendment, the WR Act has
removed the requirement for an agreement to be made with a trade union, thus enabling the employer to unilaterally
determine the terms and conditions of employment through an “employer greenfields agreement” (see section 330 of the
WR Act). Moreover, the WR Act has also extended the scope of “greenfields agreements” beyond the establishment of a
new business, project or undertaking to cover any new activity proposed to be carried out by a government authority, a
body in which a government has a controlling interest or which has been established by law for a public purpose. The law
has also been clarified to specify that the reference to a new project which is of the same nature as the employer’s existing
business activities is included in the definition of “greenfield” (section 323 of the WR Act; Explanatory Memorandum,
paragraphs 798-801). The effect of these changes, according to the ACTU, is that employees on each of an employer’s
construction sites, for example, could be employed under a unilateral employer agreement for 12 months, during which
time AWAs could be introduced to ensure that collective bargaining never became a practical reality.

The Committee observes that the inclusion of employer greenfields agreements, to the total exclusion of any
attempts at good-faith bargaining, within the context of a much enlarged definition of new business to further include the
very broad concept of “new activity”, coupled with the greater primacy of AWAs, would appear to seriously hinder the
possibilities of workers in such circumstances from negotiating their terms and conditions of employment. The Committee
therefore requests the Government once again to indicate in its next report any measures taken or contemplated to
amend the relevant provisions of the WR Act so as to ensure that the choice of bargaining agent, even in new
businesses, may be made by the workers themselves and that they will not be prohibited from negotiating their terms
and conditions of employment in the first year of their service for the employer even if an employer greenfields
agreement has been registered.

6. Building industry. The Committee recalls that in its previous comments it took note of the conclusions and
recommendations of the Committee on Freedom of Association in Case No. 2326 (338th Report, paragraphs 409—457)
concerning several discrepancies between the Building and Construction Industry Improvement Act, 2005, and the
Convention. These discrepancies concern similar issues to those noted above with regard to the WR Act.

The Committee once again requests the Government to indicate in its next report the measures taken or
contemplated so as to bring the Building and Construction Industry Improvement Act, 2005, into conformity with the
Convention, in particular with regard to the following points: (i) the revision of section 64 of the Act so as to ensure
that the determination of the bargaining level is left to the discretion of the parties and is not imposed by law, by
decision of the administrative authority; (ii) the promotion of collective bargaining, especially by ensuring that there
are no financial penalties or incentives linked to undue restrictions of collective bargaining (sections 27 and 28 of the
Act authorize the Minister to deny Commonwealth funding to contractors bound by a collective agreement that,
although lawful, does not meet the requirements of a building code; the latter: (i) excludes a wide range of matters
firom the scope of collective bargaining; and (ii) contains financial incentives to ensure that AWAs may override
collective agreements).
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7. Higher education sector. In a previous direct request, the Committee addressed the need to amend section 33-5
of the Higher Education Support Act, 2003, and the Higher Education Workplace Relations Requirements (HEWRRs)
which raise obstacles to collective bargaining similar to those raised by the Workplace Relations Act, 1996 (the WR Act),
by: (1) providing economic incentives to ensure that collective agreements contain exceptions in favour of AWAs; and (2)
allowing for negotiations with non-unionized workers even where representative trade unions exist in the unit.

The Committee notes the detailed comments raised by the NTEU in this regard. In particular, the NTEU indicates
that the Higher Education Support Act was amended in November 2005 to give effect to the HEWRRs, which are linked
to valuable additional government funding. According to the NTEU, the HEWRRs now mandate that all university
institutions must offer AWAs to all staff. In addition, the Government has insisted that all institutions insert the following
clause into university collective agreements: “the present agreement expressly allows for AWAs to operate to the
exclusion of the certified agreement or prevail over the certified agreement to the extent of any inconsistency”. The NTEU
provides examples of the impact the recent legislative changes have had on collective bargaining in higher education,
including significant delays in being able to even enter into negotiations upon the expiration of a collective agreement.
The NTEU concludes that the Government has been seriously hindering collective bargaining as a process for determining
terms and conditions of employment.

The Committee regrets that the Government has not replied to the comments made by the NTEU in respect of the
application of the Convention, and in particular Article 4, to those in higher education. It requests the Government to
provide a detailed reply in this respect in its next report. It further requests once again the Government to indicate the
measures taken or contemplated so as to bring the above instruments relating to higher education into conformity with
the provisions of the Convention and to ensure that AWASs are not used to impede the collective bargaining process.

8. Discussion at the Conference Committee. The Committee notes the comments made by the Government
representative before the Conference Committee according to which:

The Committee of Experts had chosen not to respond to the argument presented by the Government to the Committee at its

2005 session, concerning the appropriate interpretation of Convention No. 98. The point at issue was the view of the Committee
of Experts that Article 4 of the Convention imposed an unqualified obligation to promote collective bargaining, and excluded the
possibility of any other form of bargaining. Australia facilitated collective bargaining, but believed that parties should be
permitted to pursue other forms of bargaining if they freely chose to do so. ... Article 4 required measures for the encouragement
and promotion of collective bargaining to be taken “where necessary”, and that such measures were to be “appropriate to national
conditions”. ... collective bargaining had been the norm in Australia for more than a century ... as collective bargaining had been
the historical norm in Australia, the availability of individual agreements as a choice among several industrial instruments could
not be reasonably considered to contravene Convention No. 98. It was not appropriate to prohibit the availability of other forms
of bargaining. Accordingly, in the language of Article 4, the legislation that was the subject of the Committee’s comments was
consistent with Australian “national conditions” and Australia was not in breach of that provision.

The Committee observes, as it has already done on numerous occasions in the past, that a large number of provisions
of the WR Act have the effect of preventing the negotiating parties from exercising a free choice between different forms
of bargaining. The Committee is particularly concerned by the primacy accorded to individual contracts (AWAS) over
collective agreements in the WR Act, the obstacles contained in this Act with regard to bargaining at any level above that
of the workplace, and the express prohibition of bargaining over a very wide range of matters which normally constitute
common topics in free and voluntary negotiations, as well as the heavy penalties incurred in case the parties try to
negotiate such subjects. The Committee observes that the above measures can in no way be seen as measures to encourage
and promote collective bargaining as they deny the parties any choice and restrict their bargaining autonomy and free will.
In the Committee’s view, although the expressions “where necessary” and subject to “national conditions” found in
Article 4 of the Convention allow for a wide range of different national practices in the implementation of measures for
the encouragement and promotion of collective bargaining, they do not authorize in any way the introduction of
disincentives, obstacles to and downright prohibitions of negotiations which amount to a negation of the free and
voluntary nature of collective bargaining enshrined in Article 4 of the Convention. Recalling, as it has above, that
tripartite discussions for the preparation, on a voluntary basis, of guidelines for collective bargaining are a particularly
appropriate method to resolve any difficulties in the implementation of the Convention, the Committee requests the
Government to indicate in its next report any measures taken or contemplated so as to give effect to the request of the
Conference Committee for full and frank consultations with the representative employers’ and workers’ organizations
with respect to all the matters raised above.

The Committee further requests the Government to provide, in its next report, its comments or observations in
respect of the May and October 2006 communications of the ACTU, the NTEU communication of April 2006 and the
ICFTU communication of July 2006.

Statistical data. The Committee requests the Government to provide with its next report detailed statistical data
on the impact of the Workplace Relations Act, and its most recent amendments, upon the number and coverage of
collective agreements in the country.

A request on another point is being addressed directly to the Government.
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Azerbaijan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1992)

The Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU) in a
communication dated 10 August 2006 concerning the application of the Convention. The Committee notes that the ICFTU
alleges difficulties in forming trade unions in multinational enterprises, as well as in enterprises in the communication and
oil sectors, the ban on strikes in public transport sector and the legislative restriction on all types of political activities by
trade unions. The Committee requests the Government to provide with its next report its observations on the comments
thereon.

The Committee will examine other matters raised in its previous direct request (see 2005 direct request, 76th
Session) in respect of the application of the Convention during the regular reporting cycle of 2007.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1992)

1. Comments made by the International Confederation of Free Trade Unions (ICFTU). The Committee notes the
comments made by the ICFTU in a communication dated 10 August 2006 concerning: (1) the fact that, despite the law, an
effective system of collective bargaining between unions and enterprise managements has not yet been established and
that unions rarely participate in determining wage levels; and (2) serious obstacles to forming trade unions have been
reported at joint ventures operating in the communication sector and in the oil sector. The Committee requests the
Government to provide its observations on the comments made by the ICFTU.

2. The Committee will examine other points raised in its 2005 direct request next year in the framework of the
regular examination of the Government’s reports.

Bahamas

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes the comments on the application of the Convention submitted by the International
Confederation of Free Trade Unions (ICFTU) on 10 August 2006, which refer to the refusal of collective bargaining rights
to the fire brigade and prison guards; the requirement for a trade union to represent a majority of workers in a unit to be
recognized for bargaining purposes; and the fact that an employer may after 12 months apply for a union’s recognition to
be revoked. The Committee requests the Government to submit its observations thereon.

The Committee will examine the questions raised in its 2005 comment (see 2005 direct request, 76th Session) under
the regular reporting cycle in 2007.

Bangladesh

Right of Association (Agriculture) Convention, 1921 (No. 11)
(ratification: 1972)

The Committee takes note of the Government’s report.

In its previous comments, the Committee recalled that the provisions of the Industrial Relations Ordinance (IRO),
1969, applied only to agricultural workers employed in the organized sectors, namely agricultural farms, such as the tea
gardens, sugar mills and other agricultural farms run on a commercial basis, and that agricultural workers including self-
employed persons, were not covered by the IRO.

The Committee emphasized that, under Article 1 of the Convention, all those engaged in agriculture should enjoy the
same rights of association and combination as industrial workers, which is particularly important in countries where a
large proportion of the workforce is engaged in agriculture, and that ratifying Members undertake to “repeal any statutory
or other provision restricting such rights in the case of those engaged in agriculture”.

The Committee takes note that the Government indicates that the existing law does not prohibit individual
agricultural workers from forming associations. Presently, there are now associations of agriculture workers, boatmen,
fishermen, handloom and textile workers in the country. Even non-farm agricultural workers organize themselves and
apply for getting registered under the IRO, and they are then given such registration. Therefore, the Government does not
feel it necessary to modify the existing legal provisions in this regard.

The Committee urges the Government to take the necessary measures to ensure that all those engaged in
agriculture — including those not employed in the organized sector — enjoy the same rights of association and
combination as industrial workers and requests the Government to provide concrete information on the number of
existing trade unions in the agricultural sector and the number of collective agreements concluded.
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Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1972)

The Committee takes note of the Government’s reply to the comments made by the International Confederation of
Free Trade Unions (ICFTU) on 31 August 2005. The Committee recalls that the ICFTU’s comments referred to questions
already raised and, in particular, concerned: (1) the police arrest of 350 women trade unionists in 2004, including the
general secretary of the Jatio Sramik League (JSL) Women’s Committee, when they were taking part in activities to mark
Women’s Day organized by the ICFTU-affiliated JSL (they were released on bail on 25 April and were due to face
possible charges in court on 5 May 2005, although the nature of those charges was unclear); and (2) the Registrar’s refusal
to register the Immaculate (Pvt.) Ltd Sramik Union (a case which was the object of conclusions and recommendations by
the Committee on Freedom of Association (Case No. 2371, 340th Report, paragraphs 35—41)).

Concerning the police arrest of 350 women trade unionists, the Committee takes note of the Government’s reply that
it has no comment on this incident and that the law will take its own course. The Committee wishes to stress once again
that the arrest and detention, even for short periods, of trade union leaders and members engaged in legitimate trade union
activities, without any charges being brought and without a warrant, constitute a grave violation of the principle of
freedom of association. Moreover, the Committee emphasizes that freedom of assembly constitutes a fundamental aspect
of trade union rights and the authorities should refrain from any interference which would restrict this right or impede the
lawful exercise thereof, provided that the exercise of these rights does not cause a serious and imminent threat to public
order (see 1994 General Survey on freedom of association and collective bargaining, paragraphs 31 and 35). The
Committee requests the Government to communicate detailed observations indicating the grounds on which 350
women trade unionists, including the general secretary of the JSL’s Women’s Committee, Shamsur Nahar Bhuiyan,
were arrested in 2004, whether charges have been brought against them, and whether their case is being heard in front
of a judicial authority. The Committee requests the Government to provide a copy of all judicial decisions taken in this
matter.

In respect to the ICFTU’s comments relating to the Registrar’s refusal to register the Immaculate (Pvt.) Ltd Sramik
Union, the Committee takes note of the Government’s reply stating that the matter is currently in front of the court. The
Committee notes that the procedure for the registration of this union started in 2003. While regretting the delay, the
Committee urges the Government to report on the measures taken to ensure the prompt registration of the Immaculate
(Pvt.) Ltd Sramik Union. Furthermore, the Committee requests the Government to send a copy of the judicial decisions
once adopted.

Lastly, the Committee takes note of the observations of the ICFTU dated 12 July 2006, which mainly concern
legislative issues raised in the previous observations of the Committee and underline recent problems regarding the
application of Convention No. 87 in the garment and textile industries. In particular, the ICFTU alleges the harassment of
unions by the national intelligence authorities, police violence against protesting workers, arrests of trade unionists, as
well as the difficulty in establishing trade unions in the ship recycling industry.

The Committee requests the Government to transmit its observations on all the comments made by the ICFTU as
well as on the other issues raised by the Committee (see 2005 observation, 76th Session) for examination during the
regular reporting cycle in 2007.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1972)

The Committee takes note of the Government’s report. It notes that it does not contain all the information requested,
despite the fact that the Conference Committee, after noting several discrepancies between the Convention and national
law, had requested the Government, in June 2006, to send information on an urgent basis in its next report concerning
workers in export processing zones (EPZs) who, for more than 20 years, have not enjoyed the rights set out in the
Convention.

The Committee takes note of the discussion which took place at the Conference Committee in 2006, as well as the
observations received from the International Confederation of Free Trade Unions (ICFTU), in a communication dated
12 July 2006. The latter, while mainly concerning legislative issues raised in the previous observations of the Committee,
underlines serious problems regarding the application of the provisions of the Convention in practice, in particular in the
garment and textile industries, including harassment and anti-union discrimination. Furthermore, the Committee notes the
Government’s reply of 18 January 2006 to the comments made by the ICFTU on 31 August 2005. The Committee notes
that the Government limits itself to referring to the legal provisions prohibiting harassment and acts of anti-union
discrimination and establishing imprisonment or fines in cases of infringement; according to the Government, the
application of the Convention is not barred in the garment and ship-recycling industries. The Committee requests the
Government to send its additional comments regarding the ICFTU’s observations contained in its communication
dated 12 July 2006, indicating also the complaints submitted to the authorities in the last two years for anti-union
practices.

1. Trade union rights in export processing zones (EPZs). In its previous comments, the Committee had noted the
2005 comments of the ICFTU regarding restrictions on the right to organize in the EPZs. In particular, the ICFTU stated
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that the new legislation provides that in order to form an association entitled to elect representatives who have the power
to negotiate and sign collective agreements in any industrial unit, at least 30 per cent of the eligible workers of that unit
must make an application to this effect. It will also have to hold a referendum to ascertain support for the association in
which over 50 per cent of the total workforce must participate and over 50 per cent of the votes cast must be in favour of
the establishment of a workers’ association. The Committee notes the Government response to these comments stating
that workers’ associations are allowed to form under the EPZ Worker Association and Industrial Relations Act of 2004.
The Committee recalls however the conclusions and recommendations of the Committee on Freedom of Association in
Case No. 2327 (see 337th Report, paragraphs 183-213) relating to important restrictions of the trade union rights of
workers in the EPZ Workers’ Association and Industrial Relations Act 2004 and observes that it requested the
Government to modify this Act. The Committee also observes that the ICFTU has pointed out that workers made
numerous reports of employer interference or irregularities in elections for workers’ committees overseen by the
Bangladesh Export Processing Zones Authority (BEPZA), and that discrimination against leaders of Active Worker
Representation and Welfare Committees (WRWCs) was reported, and a significant number of these leaders and activist
members were unfairly terminated with permission from the BEPZA. The Committee recalls that the Conference
Committee had urged the Government, in consultation with the social partners, to take the necessary measures to ensure
that these workers benefited in full from the rights laid down in the Convention. The Committee requests the Government
to take all necessary measures to eliminate the obstacles to the exercise of trade union rights in law and in practice in
EPZs. The Committee asks the Government to keep it informed of all measures taken in this regard, and to submit
statistics on the number of complaints of anti-union discrimination as well as the number of collective agreements
concluded in EPZs.

2. Lack of legislative protection against acts of interference. The Committee notes with regret that the Government
repeats, at the Conference Committee, in its last report and in its comments concerning the ICFTU’s communication, its
previous statement about this issue and, particularly, that sufficient protection is ensured under the general provisions of
the Industrial Relations Ordinance of 1969 (IRO), relating to trade union rights and freedom of association. The
Government adds that protection against interference will be strengthened in the new Labour Code which has already been
passed by the Parliament. The Committee recalled that Article 2 of the Convention requires the prohibition of acts of
interference by organizations of workers and employers (or their agents) in each other’s affairs, designed in particular to
promote the establishment of workers’ organizations under the domination of employers or employers’ organizations, or
to support workers’ organizations by financial or other means, with the object of placing such organizations under the
control of employers or employers’ organizations. The Committee once again requests the Government to adopt specific
measures, coupled with effective and sufficiently dissuasive sanctions, against acts of interference and to keep it
informed in this respect.

3. Legal requirements to collective bargaining. In its previous comments, the Committee had asked the
Government to lower the percentage requirement, which is 30 per cent, for registration of a trade union and the
requirement to have one-third of employees as its members in order to be able to negotiate at the enterprise level (see
sections 7(2) and 22 of the IRO). The Committee notes that the Government reiterates its previous statement to the effect
that these requirements are justified in order to limit the multiplicity of trade unions, that they strengthen trade unions, and
that they are unanimously agreed upon by the social partners. The Committee was bound to point out once again that these
requirements may impair and make difficult the development of free and voluntary collective bargaining and that where,
under a system for nominating an exclusive bargaining agent, there is no union representing the required percentage to be
so designated, collective bargaining rights should be granted to the existing unions, at least on behalf of their own
members. The Committee noted the Government’s statement, reiterated in the Government’s report, according to which
the existing shortcomings (if any) will be removed through the provisions laid down in the future labour code. The
Committee notes however with regret that, at the Conference Committee, the Government representative of Bangladesh
maintained the position that the IRO 30 per cent requirement does not contravene the intent of the provisions of the
Convention or the rights of workers to form trade unions as this requirement’s aim is to ensure broader and more
representative workers’ bodies, to maintain the unity of the workers in the establishment and to promote effective
representation of the workers. The Committee requests the Government to lower the percentage requirements set for
registration of a trade union and for the recognition of a collective bargaining agent and to keep it informed in this
respect.

4. Practice of determining wage rates and other conditions of employment in the public sector by means of
government-appointed tripartite wages commissions (section 3 of Act No. X of 1974). In its previous comments, the
Committee had requested the Government to amend the legislation and to modify the practice of determining wage rates
and other conditions of employment in the public sector by means of government-appointed tripartite wages commissions.
The Committee notes the statement of the Government according to which tripartism is the most reasonable way of
determining wages, particularly in the less viable industries, as otherwise there will be chaos for the Government as
employer; the Committee notes that in its report, the Government reiterates that the collective bargaining agent at the
enterprise or sector level has the right to bargain with their employer (and this usually happens in practice) for the
effective implementation of matters settled by the wages commission; the present system safeguards the interests of
workers in less viable industries and achieves a fair and equitable wage structure. The Committee once again recalls that,
in line with the Convention, free and voluntary collective bargaining should be conducted between directly interested
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workers’ organizations and employers or their organizations, which should be able to appoint freely their negotiating
representatives. The Committee requests once again the Government to amend the legislation and to modify the present
practice in order to bring it into conformity with the Convention.

5. Workers excluded from collective bargaining. The Committee notes from the ICFTU’s comments that, being
deprived of the right to organize, workers in the public sector and state enterprises with the exception of railway, postal
and telecommunication services cannot exercise the right to collective bargaining through trade unions.

6. The Committee notes that it has been commenting for a number of years on the need to finalize the draft Labour
Code. The Committee notes that the Government stated once again at the Conference Committee and in its comments to
the ICFTU’s observations, that the suggestions received from different stakeholders on the draft Labour Code have been
reviewed by a tripartite committee, and that the Code is finalized. The Committee notes that in its report, the Government
indicates that the Labour Code has recently been passed by the Parliament and that it believes that the Committee’s
observations are duly reflected in the legislation. The Committee urges the Government to ensure that the above
comments are duly taken into consideration and hopes that they have been taken into account in the draft Labour
Code. The Committee requests the Government to keep it informed of any progress made in this respect. The
Committee recalls that the technical assistance of the Office is at the Government’s disposal.

Barbados

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee notes the Government’s report.

The Committee recalls that in its previous comments it had advised the Government to amend section 4 of the Better
Security Act, 1920, according to which, any person who wilfully broke a contract of service or hiring, knowing that this
could endanger real or personal property, was liable to a fine or up to three months’ imprisonment, so as to eliminate the
possibility of invoking it in case of future strikes, with the possible exception of those in essential services in the strict
sense of the term. The Committee once again notes the Government’s indication that this provision has never been
invoked in the context of strike action. Recalling that the Government has been indicating its intention to amend the
Better Security Act since 1984, the Committee strongly encourages the Government to make every effort to take the
necessary action in order to amend the Act in the very near future and requests the Government to keep it informed in
this respect.

As concerns the Committee’s previous request to provide information on developments in the process of reviewing
legislation regarding trade union recognition, the Committee notes the lack of progress in this respect and hopes that
the process which began in 1998 would soon result in adoption of a new legislation. The Committee requests the
Government to keep it informed in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1967)

The Committee notes the report of the Government.

Article 1 of the Convention. Protection against acts of anti-union discrimination. The Committee had previously
asked the Government to indicate the legislative provisions that provide for protection against acts of anti-union
discrimination, including the applicable sanctions. The Committee takes note of the Government’s statement that there
have been no new measures taken in this regard, as well as the comment of the Barbados Workers” Union confirming that
there have been no new developments respecting this matter. In these circumstances, the Committee recalls that Article 1
of the Convention guarantees workers adequate protection against acts of anti-union discrimination, in taking up
employment and throughout the course of employment, including at the time of termination, and covers all measures of
anti-union discrimination (dismissals, demotions, transfers and other prejudicial acts). The Committee considers,
moreover, that legislation prohibiting acts of discrimination is inadequate if not coupled with effective, expeditious
procedures and sufficiently dissuasive sanctions to ensure their application (see General Survey of 1994 on freedom of
association and collective bargaining, paragraphs 223-224). In this connection, the Committee requests the Government
to take the necessary measures to ensure that its legislation provides adequate protection against acts of anti-union
discrimination.

Belarus

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

The Committee notes the information contained in the Government’s reports, the conclusions of the Committee on
Freedom of Association in its review of the measures taken by the Government to implement the recommendations made
by the Commission of Inquiry (341st Report, approved by the Governing Body at its 295th Session), including the report
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of the mission carried out in Belarus in January 2006 in response to the requests made by the Conference Committee on
the Application of Standards in June 2005, and the discussion that took place in the Conference Committee on the
Application of Standards in June 2006. The Committee further notes the comments made by the International
Confederation of Free Trade Unions (ICFTU) on the application of the Convention in law and in practice. Finally, the
Committee notes from the Government’s report that consultations relating to the recommendations of the Commission of
Inquiry were held in Geneva in October 2006 between a high-level delegation from Belarus (including the Deputy Prime
Minister) and officials of the ILO (including the Executive Director for Fundamental Principles and Rights at Work, the
Director and Deputy Director of the Standards Department) and representatives from the International Confederation of
Free Trade Unions (ICFTU) and the International Organisation of Employers (IOE).

The Committee recalls that all of its outstanding comments have raised issues directly relating to the
recommendations of the Commission of Inquiry. It further observes the conclusions of the Conference Committee wherein
it deplored the fact that nothing the Government had said demonstrated an understanding of the gravity of the situation
investigated by the Commission of Inquiry or the necessity of rapid action to redress the effects of these severe violations
of the most basic elements of the right to organize.

Article 2 of the Convention. The Committee recalls that in its previous comments it had urged the Government to
take the necessary measures to amend Presidential Decree No. 2 on some measures for the regulation of activities of
political parties, trade unions and other public associations and its accompanying rules and regulations, as concerns the
legal address requirement and the minimum membership requirement of 10 per cent of workers at enterprise level for
enterprise trade unions, and to disband the Republican Registration Commission, so as to bring the Decree and its
application into conformity with the provisions of the Convention.

The Committee notes with interest that, on 6 October 2006, the President of the Republic of Belarus signed into
force Presidential Decree No. 605 on certain issues of state registration of public associations and their unions
(confederations), which abolishes the Republican Registration Commission. It further notes that responsibility for
registration now lies with the Ministry of Justice, Departments of Justice of the regional executive councils and the Minsk
City Executive Committee. The Committee trusts that the process of registration before such bodies is a mere formality
and that the manner in which these bodies carry out their duties does not amount, in practice, to a requirement of previous
authorization contrary to Article 2 of the Convention. The Committee therefore requests the Government to keep it
informed of the manner in which registration is carried out by these authorities, as well as any practical obstacles
noted in relation to the right of workers to form and join organizations of their own choosing.

The Committee further notes that Presidential Decree No. 605 refers to the preparation by the Council of Ministers
of a draft law aimed at implementing the provisions of the Decree. In particular, the Government has referred in its reports
to the preparation of a conceptual framework for a draft law on trade unions. This conceptual framework refers to the
possibility of establishing two types of trade unions, those with legal personality and those without. The requirement of
obtaining a legal address and the 10 per cent minimum membership requirement would not have to be fulfilled by trade
unions without legal personality. According to the Government, drafting of this law and its submission is planned for
2007. The Committee recalls in this regard that, in its previous comments under Convention No. 98, it had noted that trade
union representatives had been invited from both the Federation of Trade Unions of Belarus (FPB) and the Congress of
Democratic Trade Unions (CDTU) to participate in an expert advisory group, the Council for the Improvement of
Legislation in Social/Labour Spheres created to consider the following questions: what form of contract should be used for
workers in Belarus and conceptual approaches for improving the Law on Trade Unions. The Committee had noted at the
time comments made by the CDTU with respect to a number of proposed amendments to the Law on Trade Unions, which
it considered would lead to the dissolution of independent trade unions and the establishment of a state-controlled trade
union monopoly. The Committee expresses the firm hope that the conceptual framework and the future proposed Bill
on trade unions will be further developed in full consultation with all the trade unions concerned and that the final
Law will be in full conformity with the provisions of the Convention.

While noting that the Government now proposes the elimination of the above two obstacles to trade union
registration for unions without legal personality, which would simply be placed in the register, the practical distinction in
Belarus between trade unions with and those without legal personality is not sufficiently clear to the Committee. The
Committee recalls that, when legislation makes the acquisition of legal personality a prerequisite for the existence and
functioning of organizations, the conditions for acquiring legal personality must not be such that they amount to a de facto
requirement for previous authorization to establish an organization, which would be tantamount to calling into question
the application of Article 2 (see 1994 General Survey on freedom of association and collective bargaining, paragraph 76).
The Committee therefore requests the Government to provide full details on the envisaged distinction between unions
with legal personality and those without, as well as on the impact that this distinction would have upon the functioning
of trade unions.

The Committee further notes with deep concern from the conceptual framework that the Government is envisaging
an approach in the draft law on trade unions to provide that, where a trade union or a primary-level organization
established at an enterprise represents 75 per cent of the workers at the enterprise and has already signed a collective
agreement with the employer, no other primary-level organization shall be included in the register. The Committee recalls
that, at present, primary-level organizations (unions created at the enterprise level by a higher level trade union
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organization in accordance with the by-laws of that organization) may be established without submitting a legal address or
meeting a minimum membership requirement other than that stipulated in the higher level organization. The new approach
being introduced is likely to have a serious impact not only on the existence of these primary-level organizations, but also
on the ultimate existence of their corresponding republican-level organization, giving rise to a de facto monopoly of
workers’ representation. The Committee therefore urges the Government to abandon this approach and to ensure that
the new law on trade unions will fully and truly ensure freedom of association and the rights of all workers to form and
Jjoin the organization of their own choosing, whether through the traditional primary-level organizations or enterprise
level unions.

In addition, the Committee notes that the conceptual framework refers to the determination of representative
capacity of trade unions which will further enable those unions to acquire additional rights in respect of collective
bargaining, control over observance of labour legislation, social protection, housing relations, environmental protection,
receiving and disseminating information, participation in decision-making and protection of labour rights, as well as
facilities, including the free use of premises, equipment, means of transportation and communication necessary for their
activities and transfer of buildings, etc., for the organization of leisure, cultural, educational and recreational activities.
The Committee considers that the extent of such privileges to representative unions could unduly influence the choice of
organization by workers and compromise the right of workers to establish and join organizations of their own choosing
(see 1994 General Survey, paragraphs 98 and 104). The Committee further considers that the granting of such extensive
privileges to representative unions combined with the uncertainty around the status that may be obtained by unions
without legal personality could give rise to undue influence on the choice made by workers of the organization they wish
to join. The Committee therefore requests the Government to ensure that the privileges provided to representative trade
unions do not give them an unfair advantage over other trade unions such as to render the right to form and join
organizations of one’s own choosing meaningless.

The Commiittee requests the Government to transmit a copy of the draft trade union law as soon as it has been
finalized so that it may assess its conformity with the Convention.

Finally, the Committee recalls from the conclusions of the Committee on Freedom of Association that no progress
had been made in respect of the Commission’s recommendations to register the primary-level organizations that were the
subject of the complaint. In its previous comments under Convention No. 98, the Committee had further noted from the
339th Report of the Committee on Freedom of Association with concern that the spillover of non-registration of these
primary organizations had led to the denial of registration of three regional organizations of the Belarusian Free Trade
Union (BFTU) (organizations in Mogilev, Baranovichi and Novopolotsk-Polotsk) and had impacted upon their collective
bargaining rights. Now, the Committee must further note with concern that the Radio and Electronic Workers’ Union
(REWU) had suffered additional refusals to register its primary-level organizations (see 341st Report, paragraph 49). The
Commiittee therefore expresses the firm hope that the Government will take all necessary measures for the immediate
re-registration of these organizations both at the primary and the regional level so that these workers may exercise
their right to form and join organizations of their own choosing without previous authorization.

Article 3 of the Convention. The Committee recalls that, in its previous comments, it had urged the Government to
take the necessary measures to amend the Law on Mass Activities (as well as Decree No. 11 if it had not yet been
repealed), so as to bring it into line with the right of workers’ and employers’ organizations to organize their activities. It
further requested the Government to indicate the measures taken to amend sections 388, 390, 392 and 399 of the Labour
Code and to ensure that National Bank employees may have recourse to industrial action, without penalty. Finally, the
Committee urged the Government to provide full particulars on the steps taken, in accordance with the Commission’s
recommendations, to declare publicly that acts of interference in internal trade union affairs are unacceptable and will be
sanctioned and to issue instructions to the Prosecutor-General, the Minister of Justice and court administrators so that any
complaints of external interference made by trade unions are thoroughly investigated.

The Committee notes with regret the Government’s indication that no amendment has been adopted in respect of the
Law on Mass Activities. It further regrets that, rather than indicating the measures envisaged in this respect, the
Government has called into question the relevance and clarity of the recommendations of the Commission of Inquiry. In
this regard, the Committee must recall that it has been asking for the amendment of relevant provisions on mass activities
since 2001. At that time, the Committee had asked the Government to amend Presidential Decree No. 11, a Decree that
was superseded by the present Law on Mass Activities, in respect of the possibility of dissolution of a trade union in the
event that an assembly, demonstration or picketing action resulted in the disruption of a public event, the temporary
termination of an establishment’s activities or disruption of transport, given the extreme gravity of such measures and
recalling that restrictions on pickets should be limited to cases where the picketing ceases to be peaceful. While noting the
Government’s reiteration that the sanction of dissolution can only occur by court order and that it may be appealed, as
well as the fact that this section has never been used to this end, the Committee must recall that the provisions of the Law
on Mass Activities that allow for a decision for the dissolution of a trade union if the gathering, meeting, demonstration or
picket causes important damage or substantial harm (defined to include temporal termination of activity of establishments
or violation of transport traffic) is not in conformity with the right of workers to organize their activities and programmes
free from interference by the public authorities. In addition, in its previous comments, the Committee had noted with
concern the Commission’s findings on the practical application of the Law on Mass Activities, in particular that the
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authorities routinely and unilaterally changed the venue requested for a demonstration to an obscure and unfrequented
location, thus rendering meaningless any right to demonstrate. The Committee therefore once again asks the
Government to take the necessary measures to ensure that the Law is amended, including by the deletion of any
references to dissolution, so that restrictions on pickets are limited to cases where the action ceases to be peaceful or
results in a serious disturbance of public order and that any sanctions imposed in such cases be proportionate to the
gravity of the violation. The Commiittee also asks once again the Government to indicate the measures taken to amend
sections 388, 390, 392 and 399 of the Labour Code and to ensure that National Bank employees may have recourse to
industrial action, without penalty.

As regards the issuance of a public declaration clearly indicating that acts of interference in internal trade union
affairs would not be tolerated and instructions to be given to the Prosecutor-General, the Minister of Justice and court
administrators to thoroughly investigate complaints by trade unions, the Committee notes the Government’s references to
the separation of powers and the existence of adequate legislation in this regard. The Government adds, however, that
such issues are raised within the framework of the inter-departmental group established to coordinate the work on
implementation of the recommendations, which includes the President of the Supreme Court and the Deputy General
Prosecutor. Finally, the Government refers to specific planned activities, including a seminar for judiciary and prosecution
employees aimed at acquainting them with ILO standards on freedom of association, to which the ILO is invited to
participate. The Committee notes this information and expresses the firm hope that all measures will be taken to
publicly condemn any acts of interference by the public authorities in the internal activities of trade unions and that
full dissemination of information relating to the Commission of Inquiry recommendations and the provisions of the
fireedom of association Conventions will take place through all possible means, including seminars for the judiciary
and prosecution employees with the participation of the ILO.

As regards its previous request to the Government not to interfere in the choice of union representatives on trade
union bodies, the Committee firstly notes with regret from the 341st Report of the Committee on Freedom of Association
that, rather than refraining from such interference, the Government took no steps to restrain a FPB initiative to establish a
minimum membership requirement for the National Council on Labour and Social Issues (NCLSI) that resulted in
eliminating the seat that had existed for the CDTU, and even voted for the proposed change to the Rules of the National
Council in November 2005 (see 341st Report, paragraph 44). The Committee notes from the Government’s reports that
measures had also been taken in the Rules to ensure that non-representative unions could participate in the discussions and
receive documents, but considers that the situation created by the Rules gives rise to further reinforcing the monopoly
voice of the FPB contrary to the considerations of the Commission of Inquiry that “significant steps be taken in the
immediate future to permit trade unions that are outside the FPB structure to be able to form their organizations and
exercise their activities freely” (see Trade Union Rights in Belarus: Report of the Commission of Inquiry appointed under
article 26 of the ILO Constitution, paragraph 634). The Committee does note, however, from the latest information
provided by the Government that the FPB put forward a proposal to offer one of its 11 seats to the CDTU and that,
according to the Government this proposal was endorsed by the Government, and employer sides and formalized in a
resolution of the NCLSI. The Committee requests the Government to transmit a copy of this resolution with its next
report.

Articles 3, 5 and 6 of the Convention. In its previous comments, the Committee once again urged the Government to
amend section 388 of the Labour Code, which prohibits strikers from receiving financial assistance from foreign persons,
and Decree No. 24 concerning the use of foreign gratuitous aid, so that workers’ and employers’ organizations may
effectively organize their administration and activities and benefit from assistance from international organizations of
workers and employers. The Committee notes the Government’s indication that these restrictions are a matter of principle
since the Government considers that strikes are used for political aims and that they are an extreme means of action, which
are disruptive for workers and the economy in general. The Government adds that the receipt of such financial assistance
from abroad places the other party in an unequal position and could be used as a means of unfair competition in a
globalized economy. The Government adds that the provision in the Decree for dissolution of a trade union in case of
violation has never been used and thus it cannot be claimed that the Decree hinders legal trade union activities. Finally, the
Government states that it needs clarification as to the difficulties in application of the Convention arising from Decree
No. 24.

In this respect, the Committee regrets that it is obliged to recall that it has been raising the problems of conformity of
section 388 of the Labour Code and Decree No. 8 (superseded by similar provisions in Decree No. 24) since 2000 and
2001, respectively. While taking due note of the Government’s arguments that it fears that, allowing the use of financial
assistance from abroad for industrial action would upset the balance of power and could be used for political aims, the
Committee must recall that the right to strike is an intrinsic corollary of the right to organize protected by Convention
No. 87 and, as regards the concerns raised over possible political aims, that organizations defending workers’ socio-
economic and occupational interests should, in principle, be able to use strike action to support their position in the search
for solutions to problems posed by major social and economic policy trends which have a direct impact on their members
and on workers in general (see 1994 General Survey, op. cit., paragraphs 151 and 165). In addition, the Committee does
not consider that the fact that the dissolution provision has not been used can lead to the conclusion that trade union
activities have not been hindered, as the mere existence of this prohibition and its legal consequences are sufficient to
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hinder trade unions from using financial assistance in this manner. The Committee must therefore reiterate that
restrictions on the use of foreign aid for legitimate trade union activities is contrary to the right of national workers’
and employers’ organizations to receive financial assistance from international workers’ and employers’ organizations
in pursuit of these aims and once again request the Government to take the necessary measures to amend both Decree
No. 24 and section 388 of the Labour Code so that workers’ organizations are not prohibited to use such aid to support
industrial action or any other legitimate activity.

The Committee considers that the current situation in Belarus remains far from ensuring full respect for freedom of
association and the application of the provisions of the Convention and is particularly concerned about the impact that the
proposed law on trade unions may have on the possibility of trade union pluralism. Noting the indications made by the
Government in its report that it would like to receive technical assistance from the Office, the Committee expresses the
firm hope that the Government will use such assistance so as to take the necessary steps for the full implementation of
the recommendations of the Commission of Inquiry and to ensure that any new legislation in the field of trade union
rights is in full conformity with the provisions of the Convention.

The Committee further requests the Government to respond to the comments made by the International Trade
Union Confederation (ITUC) dated 9 November 2006.

[The Government is asked to supply full particulars to the Conference at its 96th Session.]

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

The Committee notes the information contained in the Government’s reports, the conclusions of the Committee on
Freedom of Association in its review of the measures taken by the Government to implement the recommendations made
by the Commission of Inquiry (341st Report, approved by the Governing Body at its 295th Session), including the report
of the mission carried out in Belarus in January 2006 in response to the requests made by the Conference Committee on
the Application of Standards in June 2005, and the discussion that took place in the Conference Committee on the
Application of Standards in June 2006. The Committee further notes the comments made by the International
Confederation of Free Trade Unions (ICFTU) on the application of the Convention in law and in practice. Finally, the
Committee notes from the Government’s report that consultations relating to the recommendations of the Commission of
Inquiry were held in Geneva between a high-level delegation from Belarus (including the Deputy Prime Minister) and
officials of the ILO (including the Executive Director for Fundamental Principles and Rights at Work, the Director and
Deputy Director of the Standards Department) and representatives from the ICFTU and the International Organisation of
Employers (IOE).

Articles 1 and 3 of the Convention. In its previous comments, the Committee requested the Government to indicate
the measures taken to review and redress all complaints of anti-union discrimination that had been raised in the article 26
complaint or had recently come to light in the examination of the follow-up given by the Government to the
Commission’s recommendations. It further urged the Government rapidly to adopt new, improved mechanisms and
procedures to ensure effective protection against all types of anti-union discrimination and to indicate the progress made
in this regard.

The Committee notes that the Government once again indicates that there is already sufficient protection against acts
of anti-union discrimination in the labour legislation and that workers have the possibility of recourse to the judicial
system if they consider their rights have been violated. The Government further provides statistics on the number of
labour inspections carried out and the number of violations of the labour legislation that were found, yet has not indicated
whether any of these related to anti-union discrimination. Finally, the Government refers to the tripartite General
Agreement for 2006—08 wherein it was recommended that collective agreements include provisions setting out additional
guarantees for workers elected to trade union bodies.

As for the investigation of complaints concerning anti-union discrimination and retaliation, the Committee notes the
Government’s indication that, following the consultations held in Geneva, it understands that the Council for the
Improvement of Legislation in Social/Labour Spheres, which includes representatives from the Government, trade unions
and employers’ organizations, NGOs and academic experts, could be an appropriate place to review such complaints, as
could be the NCLSI. The Government also referred to the use of the judicial system by the unions outside the structure of
the Federation of Trade Unions of Belarus (FPB), the various investigations carried out and the conclusions, including one
case where the Belarusian Free Trade Union (BFTU) was found to have cause for its complaint and the enterprise officials
received warnings and another three cases where members of the Radio and Electronic Workers’ Union (REWU) had won
their court cases, although no details were provided as to the subject of the complaints.

The Committee nevertheless notes with regret that the Government has not been able to provide any statistics
relating to the cases of complaint of anti-union discrimination and the decisions rendered. In addition, the Committee
considers that the issuing of warnings in the one case of the BFTU is not likely to serve as a sufficiently dissuasive
sanction for the violation committed and requests the Government to confirm whether, following the warning, the
BFTU has actually been allowed access to the premises of the enterprise concerned.
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The Committee further notes with regret that in none of the cases of anti-union discrimination and retaliation which
were the subject of the Commission of Inquiry, nor in respect of the non-renewal of contracts of certain persons who had
testified before the Commission, has there been any action to redress the situation or to seriously and independently
investigate the claims (see 341st Report, paragraph 48). The Committee does not consider that it is in a position to judge
whether either of the national councils referred to by the Government could adequately provide the impartiality
necessary to undertake an independent investigation of the complaints raised and thus urges the Government to
discuss this matter with the trade unions most directly concerned so as to determine the most appropriate mechanisms
and procedures to ensure effective protection against all types of anti-union discrimination and to keep it informed of
the progress made in thoroughly reviewing the outstanding complaints and the results achieved.

Article 2. In its previous comments, the Committee requested the Government to transmit a copy of a letter sent to
directors of enterprises explaining the norms set by current national legislation and international labour standards. In its
reports, the Government indicates that the letter was sent to 47 national government bodies and other state-run
establishments. These state bodies then took the necessary steps to ensure that the letter from the Ministry of Labour and
Social Protection reached the actual enterprises within their system. The Government adds that the Ministry of Industry
forwarded the letter to the establishments under its remit and held a meeting on the issue with management representatives
at the largest industrial enterprises. The Government transmitted a copy of the letter and the minutes of meetings showing
how the matter was studied at some 57 enterprises. Noting that the information provided by the Government reiterates
that which was provided to the Committee on Freedom of Association (see 341st Report, paragraph 47), the Committee,
like the Committee on Freedom of Association, asks the Government to pursue these instructions in a more systematic
and accelerated manner so as to ensure that enterprise managers and directors do not interfere in the internal affairs
of trade unions and that they will respect the autonomy of trade unions.

Belgium

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1951)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU), of 10 August
2006, which refer, among other matters, to reprisals for the right to strike in the automobile sector and other restrictions on
the exercise of the right to strike in various sectors, including a circular and a police order restricting strike pickets. In this
respect, the Committee requests the Government to provide its observations on the comments of the ICFTU.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its

comments for the Committee’s next session in November—December 2007 on the matters raised in its previous
observation in 2005 (see 2005 observation, 76th Session).

Belize

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1983)

The Committee regrets to note that the Government’s report has not been received. It is therefore bound to reiterate
its previous observation, which read as follows.
In its previous comments, the Committee recalled the need to amend the Settlement of Disputes (Essential Services) Act of
1939, as amended by Ordinances Nos. 57, 92, 51 and 32 in 1973, 1981, 1988 and 1994, respectively, which empowered the
authorities to refer a collective dispute to compulsory arbitration, to prohibit a strike or to terminate a strike in such services as
postal, monetary, financial and revenue-collecting services, transport services (civil aviation) and services in which petroleum
products are sold, which are not essential services in the strict sense of the term.

The Committee noted with interest that Ministerial Order No. 117 of 1998 repealed Ordinance No. 32 of 1994 pursuant to
which revenue services were included in the list of essential services.

As the 1998 repeal order only appears to deal with the question of the essential nature of revenue services, the
Committee requests the Government to confirm that the above Ordinances, in so far as they concern the restriction of strike
action for workers in the postal, monetary, transport (civil aviation) and petroleum sectors, are no longer in force and to
provide copies of the relevant repealing orders.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Finally, the Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU), dated
10 August 2006, which essentially refer to issues already raised relating to the exercise of the right to strike.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1983)

The Committee regrets to note that the Government’s report has not been received.
The Committee is therefore bound to reiterate its previous observation, which read as follows.

57

Freedom of Association,

b =]
c
©
=)
£
£
©
>
S
©
[21]
o
=
£
©
2
©
(&)

7,
o
o

2

=
[

o
©

=

=
(2]
S

o

=




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Articles 3 and 4 of the Convention. In its previous comments, the Committee recalled that, under the provisions of
section 27(2) of the Trade Unions and Employers’ Organizations (Registration, Recognition and Status) Act, Chapter 304, a trade
union could be certified as a bargaining agent if it received 51 per cent of the votes and that problems might arise from such a
requirement of an absolute majority since, where this percentage was not attained, the majority union would be denied the
possibility of bargaining. The Committee therefore once again requests the Government to report on any measures taken or
contemplated to amend the legislation so as to ensure that when no union covers more than 50 per cent of the workers,
collective bargaining rights are granted to all the unions in this unit, at least on behalf of their own members.

Comments of the ICFTU. The Committee notes that in its communication of 10 August 2006, the International
Confederation of Free Trade Unions (ICFTU) indicates that the fines imposed in cases of anti-union discrimination are not
sufficiently dissuasive. According to the ICFTU, cases of anti-union discrimination occur in practice in the banana plantation
sector and in export processing zones, where employers do not recognize any unions. The Committee requests the Government
to send its observations on this subject.

The Committee is addressing a request directly to the Government on another matter.

The Committee hopes that the Government will make every effort to adopt the necessary measures in the near
future.

Bosnia and Herzegovina

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1993)

The Committee takes note of the Government’s report dated 31 May 2006. The Committee takes note of the
discussion concerning the application of this Convention which took place at the Conference Committee in June 2006, and
observes that it requested the Government to send a complete report for the next session of the Committee of Experts
explaining the legal situation in the country regarding registration and to report any progress achieved in relation to
improvements in the application of the Convention. The Committee regrets that the Government did not send this report.
Furthermore, the Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU)
dated 12 July and 10 August 2006 mainly concerning issues already raised.

Article 2 of the Convention. 1. Requirement of previous authorization for the establishment of employers’ and
workers’ organizations. The Committee recalls that in its previous comments it had noted that article 32 of the Law on
the Associations and Foundations of Bosnia and Herzegovina authorizes the Minister of Justice to accept or refuse a
request for registration and provides that the request shall be considered as rejected if the Minister does not adopt a
decision within 30 days. The Committee takes note of the Government’s indication that activities and preparations are
under way to change this law, specifically section 32. The Committee recalls that it considers that legislation which makes
the registration and acquisition of legal personality a prerequisite for the existence and functioning of organizations and, at
the same time, does not clearly define the reasons for refusal to grant a registration request, confers on the competent
authority a genuinely discretionary power which is tantamount to a requirement for previous authorization. Problems of
compatibility with the Convention may also arise where the registration procedure is long and complicated, raising serious
obstacles to the establishment of organizations which amount to a denial of the right of workers and employers to establish
organizations without previous authorization (see 1994 General Survey on freedom of association and collective
bargaining, paragraphs 73—74 and 76). The Committee hopes that the activities and preparations that are under way to
change the Law on the Associations and Foundations of Bosnia and Herzegovina will be finalized in the very near
future and that the amendments will ensure that workers and employers can freely establish organizations of their own
choosing without previous authorization. The Committee requests that the Government keep it informed in this regard.

2. Registration of the Confederation of Independent Trade Unions of Bosnia and Herzegovina. The Committee
further recalls that in its previous observation it had noted the unreasonable period which had elapsed since the filing of a
registration request by the Confederation of Independent Trade Unions of Bosnia and Herzegovina and had requested
information on the measures taken or contemplated in order to grant registration to this organization as soon as possible.
The Committee takes note of the Government’s statement made at the Conference Committee in June 2006 that efforts
were being made to resolve the registration problem of the Confederation of Independent Trade Unions of Bosnia and
Herzegovina and that a process to reform the legislation had been initiated to facilitate such registration. The Committee
once again requests the Government to take all necessary measures so as to register the Confederation of Independent
Trade Unions of Bosnia and Herzegovina promptly and to indicate in its next report progress made in this respect.

The Committee recalls that in its previous comments the Confederation of Independent Trade Unions of Bosnia and
Herzegovina had stated that the absence of registration created a risk of confiscating the organization’s belongings and
preventing it from participating in the Economic and Social Council, regardless of the fact that it was the most
representative workers’ organization. The Committee takes note of the Government’s statement made at the Conference
Committee in June 2006 that the absence of registration did not prevent organizations from participating in social
dialogue. The Committee asks the Government to confirm that the Confederation of Independent Trade Unions of
Bosnia and Herzegovina can participate in the Economic and Social Council.

3. Registration of employers’ confederations. In its previous comments, the Committee had requested the
Government to provide in its next report information on the legislative measures taken so as to enable employers’
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confederations to obtain registration in the future under a status conducive to the full and free development of their
activities as employers’ organizations both at the level of the Republic of Bosnia and Herzegovina and its two entities.
The Committee once again requests the Government to provide this information in its next report.

4. Registration procedure. The Committee recalls that in its previous comments it had noted the need to amend the
legislation so as to provide more reasonable time limitations (sections 30(2), 34 and 35 of the Law on the Associations and
Foundations of Bosnia and Herzegovina) with respect to the registration of employers’ and workers’ organizations and to
ensure that they shall not suffer disproportionate consequences as a result of a delayed request (dissolution of the
organization in question or cancellation of its registration). The Committee notes that, in its report, the Government
indicates that under the activities of reviewing the Law on the Associations and Foundations of Bosnia and Herzegovina,
the provisions shall also be reviewed in order to ensure some more reasonable timeframes for registration of employer and
worker organizations. The Committee takes note of this information and hopes that the review of sections 30(2), 34 and
35 of the Law on the Associations and Foundations of Bosnia and Herzegovina will be finalized in the very near
future. The Committee requests to be kept informed on this matter.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1993)

The Committee takes note of the Government’s report. The Committee also takes note of the comments by the
International Confederation of Free Trade Unions (ICFTU) dated 10 August 2006 concerning issues already raised, as
well as comments on new violations of the Convention (anti-union discrimination, acts of interference and restrictions to
collective bargaining in practice). The Committee will analyse them with the Government’s next report on the
Convention due for the regular reporting cycle in 2007.

Botswana

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1997)

The Committee notes the Government’s report and its reply to the comments submitted by the International
Confederation of Free Trade Unions (ICFTU) on 10 August 2006. The ICFTU’s comments mainly refer to matters
previously raised by the Committee and to allegations concerning the massive dismissal of strikers in the mining sector,
including the Chairperson and general secretary of the Botswana Mining Workers Union (BMWU); a harassment
campaign against the new general secretary of the Botswana Federation of Trade Unions (BFTU); the eviction of BMWU
leaders from the Debswana company’s largest diamond mine at Orapa in October 2005, after they arrived to conduct
elections for BMWU’s branch committee; and the spying on, by members of the military intelligence, of the presidents of
the Botswana Unified Local Government Service Association (BULGSA) and the Botswana Federation of Secondary
School Teachers (BOFESETE). In regard to the strikers dismissed at the Debswana mines, the Committee notes the
Government’s statement that the dispute is before the Industrial Court, and, if it determines that any employees have been
wrongfully dismissed, it may order their reinstatement, with or without compensation. In these circumstances, the
Committee requests the Government to keep it informed of the final judicial decision concerning this allegation and to
send its observations in respect of the other ICFTU comments with its next report.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. The Committee had previously referred to section 2(1)(iv) of the Trade Union Employers’ Organizations
(TUEO) (Amendments) Act, 2003, and section 2(11)(iv) of the Trade Disputes Act, both of which deny employees of the
prison service the right to organize. The Committee notes the Government’s statement that section 35 of the Prisons Act
similarly prohibits prison officers from becoming members of a trade union or any body affiliated to a trade union, but
that the Committee’s comments were noted and consultations with relevant authorities on this issue were ongoing. In this
regard, the Committee requests the Government to keep it informed of any measures taken to amend the above
legislation, including section 35 of the Prisons Act, so as to ensure that prison workers enjoy the right to organize.

Right of workers and employers to establish organizations of their own choosing. The Committee recalls that it had
noted that section 48B(1) of the TUEO Act granted certain facilities (access to an employer’s premises for purposes of
recruiting members, holding meetings or representing workers, the deduction of trade union dues from employees’ wages,
recognition by employers of trade union representatives in respect of grievances, discipline and termination of
employment) to unions representing at least one-third of the employees in an enterprise. The Government indicates that
consultations with the social partners are ongoing with respect to amendments to this section of the Act. Recalling that
workers’ freedom of choice is jeopardized if the distinction between the recognized and non-recognized unions results, in
law or in practice, in the granting of privileges such as to influence unduly the choice of an organization by workers, the
Committee requests the Government to keep it informed of the practical application that this provision has on the
choice of workers of their trade unions and the progress made in the tripartite discussions.

Right of workers and employers to establish organizations without previous authorization. The Committee had
previously requested the Government to amend its legislation so as to provide for an opportunity to rectify the absence of
some of the formal requirements provided for in section 10 of the TUEO Act and to repeal sections 11 and 15, which
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result in the automatic dissolution and banning of activities of non-registered organizations. The Committee notes the
Government’s statement that the objective of registration is to ensure orderliness and the proper functioning of trade
unions and employers’ organizations, and that deleting section 15 would defeat this objective since there would be no
regulatory mechanism, and that consultations to rectify the formal requirements for registration are being held with the
social partners. The Committee requests the Government to keep it informed of any measures adopted in this respect.

Article 3 of the Convention. Right of workers’ organizations to organize their administration and to formulate their
programmes. The Committee had previously asked the Government to amend the following sections of the TUEO Act, so
as to ensure that trade unions enjoy autonomy and financial independence from the authorities: section 43, providing for
the inspection of accounts, books and documents of a trade union by the registrar “at any reasonable time”; and sections
49 and 50, providing for the inspection by the minister “whenever he considers it necessary in the public interest” of the
financial affairs of a trade union. The Committee notes the Government’s indication that consultations with the relevant
authorities are ongoing and expresses the hope that the Government would be able to indicate the progress made with
respect to their amendment in its next report.

Right to strike. The Committee notes that sections 9(1)(b), 13 and 14 of the Trade Disputes Act empower the
Commissioner and the Minister to refer a dispute in essential services to arbitration or to the Industrial Court for
determination. The Committee notes further that the list of essential services specified in the Schedule of the Trade
Disputes Act includes, among others, the Bank of Botswana, railways services, and the transport and telecommunications
services necessary to the operation of all of these services. The Committee recalls that compulsory arbitration to end a
collective labour dispute and a strike is acceptable if it is at the request of both parties involved in a dispute, or if the strike
in question may be restricted or banned, such as in the case of disputes in the public service involving public servants
exercising authority in the name of the State, or in essential services in the strict sense of the term. The Committee notes
the Government’s indication that it included the Bank of Botswana in the list of essential services due to its critical role in
the shaping of economic policy to promote economic stability and development, and that the stoppage of services rendered
by the Bank would lead to an acute national crisis. In this connection, the Committee once again recalls that the essential
services are only those the interruption of which would endanger the life, personal safety or health of the whole or part of
the population. The Committee recalls that, in order to avoid damages which are irreversible or out of all proportion to the
parties, namely the users or consumers who suffer the economic effects of collective disputes, the authorities could
establish a system of minimum service in other services which are of public utility rather than impose an outright ban on
strikes (see General Survey of 1994 on freedom of association and collective bargaining, paragraphs 159-160). The
Commiittee requests the Government to amend the Schedule of the Trade Disputes Act in the light of the
abovementioned principles.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1997)

The Committee notes the Government’s report and the attached copies of the Trade Union Disputes Act (2004) and
the Trade Unions and Employers’ Organizations (Amendment) Act, 2003.

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU), dated
10 August 2006, which mainly concern legislative issues raised in its previous observation. The ICFTU also underlines
several problems regarding the application of the Convention, including anti-union dismissals in 2005, the imposition of
compulsory arbitration and the harassment of trade union leaders. The Committee requests the Government to send its
observations thereon.

Previously, the Committee had requested the Government to undertake amendments to its laws so as to bring them
into conformity with the requirements of the Convention. The Government states in this regard that the Committee’s
comments were noted, and that consultations with the relevant authorities are ongoing. The Committee notes this
information and expresses the hope that the Government would, in its next report, be able to indicate the progress
made with respect to the following issues raised by the Committee in its previous comments.

Articles 1, 2 and 4 of the Convention. Trade union rights of officers of the prison services. The Committee notes
that the Government amended the Trade Union Disputes Act and the Trade Unions and Employers’ Organizations
(Amendment) Act in order to include in their scope public officers other than the armed forces, the police and the prison
services. The Committee recalls that the guarantees provided by the Convention apply to prison staff. The Committee
once again requests the Government to amend its legislation (including section 35 of the Prisons Act) in order to bring
it in full conformity with the Convention and to keep it informed of measures taken or envisaged in this respect.

Article 2. Acts of interference. The Committee had noted that the legislation did not contain specific provisions for
the protection of workers’ organizations against acts of interference by employers and their organizations and requested
the Government to amend its legislation by adopting specific provisions ensuring adequate protection of workers’
organizations against acts of interference by employers or employers’ organizations in the establishment, functioning or
administration of trade unions, coupled with effective and sufficiently dissuasive sanctions. The Committee again
requests the Government to keep it informed of measures taken or envisaged to afford legislative protection against
acts of interference.
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Article 4 of the Convention. The Committee had noted that section 18(1)(a) of the Trade Union Disputes Act
provides that the Industrial Court shall have jurisdiction to hear and determine all trade disputes except for disputes of
interest. However, section 18(1)(e) provides that the Industrial Court shall have jurisdiction to direct the Commissioner to
refer a dispute that is before the court, to arbitration while section 20(3) provides that a party to a labour dispute may make
an urgent application to the Industrial Court for the determination of the dispute in question (without excluding disputes of
interest). The Committee requests the Government to specify whether the Industrial Court has the power to direct the
Commissioner to refer a dispute of interest to compulsory arbitration (for instance, in cases where one of the parties to
the dispute has made an urgent application to this effect to the Industrial Court).

The Committee had noted that, according to section 35(1)(b), an employer or employers’ organization may apply to
the Commissioner to withdraw the recognition granted to a trade union on the grounds that the trade union refuses to
negotiate in good faith with the employer. The Committee considers that while the question as to whether or not one party
adopts an amenable or uncompromising attitude towards the other party is a matter for negotiation between the parties,
both employers and trade unions should bargain in good faith making every effort to reach an agreement. The Committee
considers that the severity of this sanction could have an intimidating effect and jeopardize the free and voluntary nature
of collective bargaining. The Committee requests the Government to take all necessary measures to repeal this
provision.

Brazil

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU), of 10 August
2006, referring to the exclusion of collective bargaining in subcontracting enterprises; the imposition of court awards in
collective bargaining at the request of a single party; the dismissal of trade union leaders in violation of their trade union
immunity; the slowness of the judicial authorities; the formulation of blacklists; the murder of leaders of rural workers’
organizations and one trade unionist in the footwear sector. In this respect, the Committee requests the Government to
provide its observations on the ICFTU’s allegations. In view of the seriousness of the acts of violence reported by the
ICFTU, the Committee recalls that freedom of association can only be exercised in conditions in which fundamental
human rights, and in particular those relating to human life and personal safety, are fully respected and guaranteed.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to the legislation
and the application of the Convention in practice raised in its previous observation in 2005 (see the 2005 observation,
76th Session).

Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1994)
The Committee notes the Government’s report.
The Committee recalls that its previous comments refer to the following points:

(a) the prohibition of establishing more than one trade union, whatever its level, to represent the same occupational or
economic category at the same territorial location (article 8(II) of the Constitution and section 516 of the
Consolidated Labour Code (CLC));

(b) the deduction of a union contribution from the wages of workers in the various occupational categories to finance the
maintenance of the confederal system of union representation (article 8(IV) of the Constitution), and the levying of
compulsory union dues for all workers in a particular economic category (sections 578, 579 and 580 of the CLC). In
this respect, the Committee notes the Government’s information indicating that, in March 2005, it submitted to the
National Congress the proposed constitutional amendment (PEC No. 369/05) that amends section 8 of the
Constitution, which was prepared within the framework of the tripartite negotiations held by the National Labour
Forum, and that this amendment will enable the Government to present the draft Trade Union Relations Act. Under
these circumstances, the Committee strongly hopes that the proposed amendment to section 8 of the Constitution
and the draft Trade Union Relations Act will be in full conformity with the Convention, and requests the
Government to provide information on the legislative development of the draft in its next report;

(c) the requirement of five organizations at lower level in order to form federations and confederations (section 534 of
the CLC). In this respect, the Committee recalls that, as in the present case of organizations in a single sector, such a
requirement is too high and makes it difficult for trade unions to establish organizations at a higher level in full
freedom, and is therefore contrary in particular to the provisions of the Convention respecting policies to facilitate
the establishment and growth, on a voluntary basis, of strong and independent organizations of rural workers. Under
these circumstances, the Committee urges the Government to amend section 534 of the CLC so as to reduce the
number of organizations at lower level required to form a federation, and to provide information in its next report
on any measures adopted in this respect.
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Moreover, in its previous direct request, the Committee asked the Government to keep it informed of any legislative
developments concerning the definition of rural workers in the CLC, since the definition is insufficient to cover all rural
workers and as a result does not include temporary workers, workers engaged in sugar-cane harvests, casual workers,
tenants and sharecroppers. The Committee observes that, according to the Government, the definition of rural workers for
the purposes of their coverage by trade unions set out in Legislative Decree No. 1166 of 15 April 1971 is broader and
covers both individuals providing services to a rural employer in return for remuneration of any type and workers whether
or not they are owners who work on their own account or with their families, with this being understood as covering the
members of the family, in activities that are indispensable for their own subsistence and carried on in conditions of mutual
dependence and collaboration, even though the assistance of third persons may be used. The Committee takes note of this
information.

Lastly, the Committee notes that with regard to the ratification of Convention No. 87, which it referred to in its
previous direct request, the Government indicates that within the National Labour Forum, in which tripartite discussion
takes place on constitutional and legal amendments, the social partners have agreed to establish a system that is based on
neither trade union monopoly nor plurality, but representativeness, and that it is not yet clear if the new legislation will
allow for the ratification of the Convention No. 87.

Recalling that under Article 3 of Convention No. 141 all categories of rural worker have the right to form,
without previous authorization, organizations of their own choosing, the Committee requests the Government to take
the necessary measure to amend the legislation so as to bring it into conformity with this Article. The Committee
requests the Government to keep it informed of developments in this respect.

Bulgaria

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1959)

The Committee notes the comments of 10 August 2006 by the International Confederation of Free Trade Unions
(ICFTU), which largely concern issues of law and practice pertaining to the Convention that the Committee is already
examining and refer in particular to flaws in the procedure for determining the representativeness of trade unions. The
Commiittee requests the Government to send its observations on the ICFTU’s comments.

It also requests the Government, in the context of the regular reporting cycle, to send for examination at the
Committee’s next session, to be held in November—December 2007, its comments on all the questions raised in the
Commiittee’s observation of 2005 (see 2005 observation, 76th Session).

Burkina Faso

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the Government’s report.

It also notes the comments of the International Confederation of Free Trade Unions (ICFTU), dated 10 August 2006,
which report in general terms repressive measures, reprisals and intimidation against trade unionists in the context of the
privatization of public enterprises undertaken without consulting the trade unions. The Committee recalls in this respect
that the rights of workers’ organizations can only be exercised in a climate that is free from violence, pressure or threats of
any kind against the leaders and members of these organizations. It also emphasizes that restructuring in the public sector,
particularly in relation to a privatization policy, inevitably has important consequences in the social field and in relation to
trade unions and that it is important for the social partners, and particularly trade union organizations, to be consulted, at
least on the social reach and form of the measures decided upon by the authorities. The Committee requests the
Government to take the necessary measures to ensure that these principles are respected.

Article 3 of the Convention. Powers of requisitioning. The Committee recalls that its previous comments related to
the need to amend sections 1 and 6 of Act No. 45-60/AN of 25 July 1960 regulating the right to strike of public servants
and state employees. Under the provisions, public servants may be required to perform their duties in order to ensure the
continuity of the administration and the safety of persons and property. In this respect, the Committee recalled that it
would be advisable to restrict the power of the public authorities to requisition workers to cases in which the right to strike
may be limited or even prohibited, namely: (1) public servants exercising authority in the name of the State; (2) essential
services in the strict sense of the term, that is those the interruption of which would endanger the life, personal safety or
health of the whole or part of the population; and (3) in the event of an acute national crisis.

The Committee also drew the Government’s attention to the fact that its request related to sections 1 and 6 of Act
No. 45-60/AN regulating the right to strike of public servants and state employees, whose conditions of work have been
governed, until now, by a specific law (Act No. 013/98/AN of 28 April 1998 issuing the rules governing jobs and
employees in the public service) and not by the Labour Code.
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The Committee notes that the Government refers in its report to section 353 of the new Labour Code, which
provides that the competent administrative authority may, at any time, proceed to the requisition of workers in private
enterprises and public services and establishments occupying jobs that are indispensable for the safety of persons and
property, the maintenance of public order, the continuity of the public service or the satisfaction of the essential needs of
the community. The Committee also notes that the list of jobs so defined in section 353 is to be determined by regulations
issued following the opinion of the Labour Advisory Commission.

While noting this information, the Committee however observes that, under the terms of section 4 of the Labour
Code, officials in the public service, inter alia, are not governed by the provisions of the Labour Code. The Committee
therefore requests the Government to indicate whether Act No. 45-60/AN is still in force and, if so, to take the
necessary measures to amend or repeal sections 1 and 6.

With regard to section 353 of the Labour Code, the Committee similarly considers that it would be desirable to limit
the powers of the public authorities to requisition workers to cases in which the right to strike may be limited or even
prohibited (see above). The Committee requests the Government to take the necessary measures to ensure that
section 353 is in full conformity with the provisions of the Convention. It also requests the Government to provide with
its next report the list of jobs determined under section 353 of the Labour Code, as established by regulations.

The Committee further notes that the new Labour Code contains a chapter respecting apprenticeship contracts. In
this respect, the Committee requests the Government to provide information in its next report on the legislative
Dprovisions governing the right to organize of apprentices.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes the Government’s report.

1. Comments of the International Confederation of Free Trade Unions (ICFTU). The Committee notes the
ICFTU’s comments of 10 August 2006 concerning anti-trade union dismissals and requests the Government to provide
its response on this subject.

2. Article 4 of the Convention. Collective bargaining in the public sector. With regard to its previous comments on
the composition, functioning and competence of the Advisory Council of the Public Service in relation to concerted
dialogue (section 51 of Act No. 013/98/AN of 13 April 1998 respecting the public service), the Committee notes that the
Government will take the necessary measures to communicate the decrees envisaged in the legislation once they have
been adopted. The Committee hopes that these decrees will be adopted in the near future and requests it to keep the
Committee informed of any measure envisaged in this respect.

3. Collective bargaining in other sectors. With regard to its request for information on the progress achieved with
the draft collective agreements for the bakery, road transport and private radio sectors, and any other collective
agreements, the Committee notes that, according to the Government, there has been no significant progress in relation to
the draft collective agreements in the bakery and road transport sectors, but that there has been a draft collective
agreement in the media sector. The Committee notes with regret that significant progress has not yet been achieved and
requests the Government to take measures to promote compliance with the Convention in the above sectors and to keep
it informed thereof.

Burundi

Right of Association (Agriculture) Convention, 1921 (No. 11)
(ratification: 1963)

The Committee notes the Government’s report.

The Committee recalls that for many years now its comments have referred to the need to amend Legislative Decree
No. 1/90 of 25 August 1967 on rural associations which provides that, in the event of public subsidy, the Minister of
Agriculture may establish rural associations (section 1), membership of which is compulsory (section 3) and that he
determines their statutes (section 4). It also provides that the obligations of agricultural workers who are members of these
associations include the provision of services for the common enterprise, the payment of a single or regular contribution,
the provision of agricultural or livestock products and the observance of rules respecting cultural discipline and other
matters (section 7), under penalty of the seizure of the member’s property (section 10).

The Committee notes the Government’s indication that the Decree in question has not yet been repealed, but that its
repeal will take place in the near future. The Committee strongly hopes that the Government will finally take effective
measures to amend or repeal Legislative Decree No. 1/90 of 25 August 1967, and requests the Government to provide
information in this respect in its next report.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

(ratification: 1997)

The Committee notes the Government’s report.
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1. Articles 1, 2 and 3 of the Convention. Non-dissuasive nature of the penalties established by the Labour Code for
violations of Article 1 (protection of workers against acts of anti-union discrimination) and Article 2 (protection of
employers’ and workers’ organizations against any acts of interference by each other) of the Convention. In its previous
comments, the Committee noted that, according to the Government, the provisions in question would be amended with the
collaboration of the social partners. The Committee notes the Government’s reply that no progress has been achieved with
regard to the adoption of sufficiently dissuasive penalties but that, as social dialogue is the current Government’s priority,
measures are to be envisaged in dialogue with the partners to ensure that dismissals, judicial, administrative and other
types of procedures, transfers and imprisonment for the exercise of trade union activities do not occur again. Among these
measures, there will be awareness raising with regard to Convention No. 98. The Committee regrets that no amendment
has been made to the legislation and, recalling the need to establish sufficiently dissuasive penalties, hopes that the
Government will be able to make the necessary amendments to the legislation in the near future. The Committee
requests the Government to keep it informed of any progress achieved in this respect.

2. Article 4. Right of collective bargaining in practice. The Committee noted previously that there was only one
collective agreement in Burundi. It notes the Government’s reply that no other collective agreements have been concluded
in the sectors covered by the Labour Code, although there exist sectoral agreements in the public sector concluded
between the Government and the trade unions of teachers and the Government and trade unions in the health sector. With
regard to the measures adopted by the Government to promote collective bargaining, the Committee notes that, according
to the Government’s report, the Ministry of Labour and Social Security and the social partners of Burundi requested the
ILO-PRODIAF programme to carry out a mission to Bujumbura in July 2002. Furthermore, at the request of the partners
in Burundi, the ILO-PRODIAF programme, the ILO Office in Kinshasa and the ILO Multidisciplinary Team for Central
Africa organized two meetings and a workshop in October 2002 in collaboration with the Ministry of Labour and Social
Security. With reference to the information for the year 2002, the Committee therefore once again requests the
Government to provide information in its next report on the precise measures adopted to promote collective bargaining,
and to continue providing it with information of a practical nature on the situation with regard to collective
bargaining, and particularly the number of collective agreements concluded up to now and the sectors covered. The
Commiittee expresses concern at the situation with regard to collective bargaining in the country and the very low
number of collective agreements and it hopes that the Government will be able to indicate substantial progress in its
next report.

3. Article 6. Right of collective bargaining for public servants not engaged in the administration of the State. In its
previous comments, the Committee noted the observations made by the International Confederation of Free Trade Unions
(ICFTU) that public sector wages are excluded from the scope of collective bargaining, inter alia, by national legislation,
and it requested the Government to reply to the ICFTU’s observation by explaining exactly how the right to collective
bargaining of all the personnel in public establishments and “personalized” administrations, including officials on
secondment to them, was ensured. The Committee noted the Government’s reference to section 1 of Act No. 1/015 of
29 November 2002 regulating the exercise of the right to organize and the right to strike in the public service, which
provides that all state employees have the right to associate freely in trade unions to promote and defend their
occupational interests. However, it is not possible to ascertain from this legal provision whether wages and other
conditions of work in the public sector as a whole are excluded from the scope of collective bargaining and the Committee
requested the Government to provide information in this regard. The Committee regrets that the Government has not
supplied the clarifications requested and asks it once again to provide them.

4. Moreover, recalling that the Convention applies to public employees who are not engaged in the administration of
the State, the Committee requested the Government to specify whether provisions that imply restrictions on the scope of
collective bargaining for the public service as a whole are still in force in Burundi, particularly as regards the
determination of wages, such as: (1) section 45 of Legislative Decree No. 1/23 of 26 July 1988, which provides that,
following approval by the relevant ministry, the governing councils of public establishments set the level of remuneration
for permanent and temporary posts and determine the conditions for appointment and dismissal; and (2) section 24 of
Legislative Decree No. 1/24, which provides that governing councils of public establishments draw up staff regulations for
personalized administrations subject to the approval of the competent minister. The Committee notes that, in its reply, the
Government indicates that these provisions are still in force, but that in practice state employees participate in determining
their terms and conditions of employment. According to the Government, this is the reason for the existence of agreements
in the education and health sectors. In the case of public establishments and personalized administrations, the employees
participate in the determination of remuneration as they are represented on the governing councils, and wage claims are
submitted to the employer by enterprise councils or trade unions, with the competent minister only intervening to
safeguard the general interest. The Committee requests the Government to take measures to align the law with national
practice and, in particular, to amend section 45 of Legislative Decree No. 1/23 of 26 July 1988 and section 24 of
Legislative Decree No. 1/24 so as to ensure that organizations of public servants and employees who are not engaged in
the administration of the State can negotiate their wages and other terms and conditions of employment.

5. Finally, the Committee notes the comments made by the Confederation of Trade Unions of Burundi (COSYBU)
of 15 November 2006 (received on 7 November 2006) on the implementation of the Convention, and requests the
Government to send its reply thereon.
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Workers' Representatives Convention, 1971 (No. 135) (ratification: 1997)
The Committee notes the Government’s report.

In reference to its previous comments in respect of the facilities afforded to workers’ representatives, the Committee
duly notes that section 261 of the Labour Code provides that the employer shall grant staff representatives on the works
council one hour every three months to hold a staff meeting, and that section 268 provides for the right to put up notices,
organize meetings and collect dues.

Cambodia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1999)

The Committee notes with regret that the Government’s report has not been received.

The Committee notes the comments on the application of the Convention submitted by the International
Confederation of Free Trade Unions (ICFTU) in a communication of 10 August 2006. The ICFTU refers to matters
already raised and alleges a permanent harassment against the Cambodian Independent Teachers’ Association, the arrests
and disappearance of trade union leaders, police and military violence against strikers and the conviction of two innocent
men for the murder of a trade union leader. In this respect, the Committee recalls that the right of workers’ and employers’
organizations can only be exercised in a climate that is free from violence, pressure or threats of any kind against leaders
and members of these organizations and it is for governments to ensure that this principle is respected. The Committee
requests the Government to send its observations on all these serious comments, as well as on the ICFTU comments of
2005 (the exclusion of civil servants from the scope of the Labour Law, the limitations to the right to elect union
representatives freely and the restrictions to the right to strike notably by imposing a minimum service requirement in all
enterprises regardless of whether they are public utilities, the non-recognition of the Cambodian Construction Trade Union
Federation (CCTUF), the murder of two trade union leaders, threats against unionists, intimidation, harassment and
physical attacks and that strikes and protests met with violent police repression).

The Committee is addressing a request directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1999)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which largely refer to pending issues relating to legislation and the application of the Convention in practice that are
already under examination. The ICFTU also reports: (1) the denial of trade union rights to public officials, including
teachers, civilian personnel in the armed forces and domestic workers; (2) a ministerial regulation of 2004 (“Prakas”
No. 13), which allows third parties, including the employer, to interfere in matters of trade union representativeness in the
process of collective bargaining; (3) acts of anti-union discrimination in various sectors, which serve to confirm the
inadequacy of the legal protection; and (4) the limited number of collective agreements. In this respect, the Committee
requests the Government to provide its observations on the comments made by the ICFTU.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to legislation and
the application of the Convention in practice raised in its previous observation in 2005 (see 2005 observation, 76th
Session).

Finally, the Committee notes that in Case No. 2443 the Committee on Freedom of Association referred to the need
for appropriate legal protection against acts of anti-union discrimination, including sufficiently dissuasive sanctions. The
Commiittee requests the Government to inform it on any measures adopted in order to modify the legislation and to
increase the sanctions.

Cameroon

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee takes notes of the comments of the International Confederation of Free Trade Unions (ICFTU) dated
6 July 2006, which concern some legislative issues already raised in the Committee’s previous observation, as well as
allegations of harassment of the Single National Union of Teachers and Professors in the Teachers’ Training Faculty
(SNUIPEN).

The Committee takes notes of the Government’s response to the comments of the CGT—liberté and the ICFTU and
observes that the allegations concerning SNUIPEN are being followed up by the Committee on Freedom of Association
(Case No. 2382). The Committee requests the Government to communicate for its next session of November—December
2007, in the context of the regular cycle of submission of reports, its observations on all questions concerning the
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application in practice of the Convention mentioned in its last observation (2005 observation, 76th Session), as well as
on the comments made by the Public Sector Trade Union of Cameroon (CSP) and the General Workers’ Trade Union
of Cameroon (UGTC).

Canada

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1972)

The Committee takes note of the comments by the International Confederation of Free Trade Unions (ICFTU) of 10
August 2006 concerning issues already raised, as well as new allegations of violations of the Convention and of the
Government’s recent reply to these comments. The Committee will analyse the ICFTU’s comments and the
Government’s reply thereon at its next session (November—December 2007) due for the regular reporting cycle in 2007.

The Committee asks the Government, in the context of the regular reporting cycle, to send for examination at its
next session, its comments on all the matters raised in the observation of 2005 (see 2005 observation, 76th Session).

Central African Republic

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU), of 10 August
2006, criticizing compulsory arbitration in the case of disputes not resolved by conciliation, as well as the arrest of a trade
union leader and police action preventing the right of assembly. In this respect, the Committee requests the Government
to provide its observations on the comments of the ICFTU.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
comments for the Committee’s next session in November—December 2007 on all the matters raised in its previous
observation in 2005 (see 2005 observation, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1964)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, indicating that wages in the public sector are determined by the Government following consultations with the trade
unions but with no negotiation. In this respect, the Committee requests the Government to provide its observations on
the comments made by the ICFTU.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to legislation and
the application of the Convention in practice raised in its previous observation in 2005 (see 2005 observation, 76th
Session).

Chad

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the comments of 10 August 2006 by the International Confederation of Free Trade Unions
(ICFTU) referring to legislative matters already under examination by the Committee and to the application of the
Convention in practice. The ICFTU reports that numerous unionized workers of a petroleum company were the subject of
arrests and violence in September 2005. The Committee requests the Government to send its comments on this matter.

The Committee also asks the Government, in the context of the regular reporting cycle, to send for examination
at its next session to be held in November—December 2007, its comments on all the matters raised in the observation of
2005 (see 2005 observation, 76th Session).

Chile

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1999)

The Committee notes the Government’s report. The Committee also notes the comments of the National Inter-
Enterprise Union of Metallurgists, Energy, Communication and Allied Branches (SME), of 9 January 2006, and of the
National Confederation of Municipal Employees of Chile (ASEMUCH) of 25 May 2006. The Committee notes that the
SME refers to legislative issues already raised by the Committee and that it raises objections to section 11 of Act
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No. 12927 on the internal security of the State, which provides that any interruption or collective suspension, stoppage or
strike in public services or services of public utility, or in production, transport or commercial activities which is not in
accordance with the law and results in prejudice to the public order or to compulsory legal functions or damage to any
vital industries shall constitute an offence and be penalized with imprisonment or banishment. In this respect, the
Committee considers that sanctions for strike action should be possible only where the prohibitions in question are in
conformity with the principles of freedom of association. Even in such cases, both excessive recourse to the courts in
labour relations and the existence of heavy sanctions for strike action may well create more problems than they resolve.
Since the application of disproportionate penal sanctions does not favour the development of harmonious and stable
industrial relations, if measures of imprisonment are to be imposed at all they should be justified by the seriousness of the
offences committed and should be subject to normal judicial review (see 1994 General Survey on freedom of association
and collective bargaining, paragraph 177). The Committee therefore requests the Government to take the necessary
measures to repeal the above provision so as to bring the legislation into conformity with the provisions of the
Convention and to provide information in its next report on any measure adopted in this respect.

The Committee also notes the indication by ASEMUCH that neither its comments nor those of the Committee have
been taken into account and that the draft text of Act No. 18695 setting forth the constitutional framework for municipal
authorities, which would abolish the right to strike of municipal officials and affect their rights in terms of stability of
employment, training, qualifications and remuneration, has not been amended. The Committee notes the Government’s
indication that in 2005 a tripartite working group met, with the participation of representatives of the Government and of
ASEMUCH, but that the negotiations broke down. Considering that the prohibition of the right to strike in the public
service should be limited to public servants exercising authority in the name of the State (see General Survey, op. cit.,
paragraph 158), the Committee requests the Government to continue making every possible effort during the process of
consultation on the above draft legislation and to keep it informed of any legislative developments in this connection.

The Committee also recalls that for several years it has been requesting the Government to amend or repeal a
number of legislative provisions, or to take steps to secure for certain workers the guarantees afforded by the Convention.
The Committee regrets to note that the Government’s report does not contain any information on this subject. More
specifically, the Committee requested the Government to:

—  ensure that officials of the judiciary are afforded the guarantees set forth in the Convention;

—  amend article 23 of the Political Constitution which provides that the holding of trade union office is incompatible
with active membership in a political party and that the law shall lay down sanctions for trade union officials who
participate in party political activities;

—  amend sections 372 and 373 of the Labour Code, under which an absolute majority of the workers of the enterprise
is required for a decision to strike;

- amend section 374 of the Labour Code, under which a strike must be carried out within three days of the decision to
call it, otherwise the workers of the enterprise concerned shall be deemed to have refrained from going on strike and
so accept the employer’s final offer;

- amend section 379 of the Labour Code which provides that at any time the group of workers concerned by the
negotiations may be called upon to vote, by at least 20 per cent of them, for the purpose of taking a decision, by
absolute majority, to censure the negotiating committee, in which case a new committee shall be elected forthwith;

— amend section 381 of the Labour Code containing a general prohibition on the replacement of striking workers, but
which provides for the possibility of such replacement subject to compliance by the employer with certain conditions
in the final offer during the negotiating process;

- amend section 384 of the Labour Code which provides that strikes may not be called by workers in enterprises
which provide public utility services or services the interruption of which would seriously endanger the health,
public supply, the national economy or national security (the third paragraph of section 384 provides that, in such
cases, if no agreement is reached between the parties to the bargaining, the matter shall be referred to compulsory
arbitration). The Committee noted that the definition of services in which strikes may be prohibited, as set out in
section 384, as well as the list drawn up by the government authorities, is too broad and goes beyond services the
interruption of which would endanger the life, personal safety or health of the whole or part of the population (for
example, port enterprises, the Central Bank and the railway);

—  amend or repeal section 385 of the Labour Code which provides that, in the event of a strike which by its nature,
timing or duration causes a serious risk to health, the supply of goods or services to the population, the national
economy or national security, the President of the Republic may order the resumption of work;

—  amend section 254 of the Penal Code which provides for penal sanctions in the event of the interruption of public
services or public utilities or the abandonment of their posts by public employees; and

—  amend section 48 of Act No. 19296 which grants broad powers to the Directorate of Labour for supervision of the
accounts and financial and property transactions of associations.
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The Committee hopes that the Government will take all the necessary measures to amend the legislation so as to
bring it into full conformity with the provisions of the Convention and requests it to provide information in its next
report on any measure adopted in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1999)

The Committee notes the Government’s report and the comments made by the National Inter-Enterprise Union of
Metallurgists, Energy, Communication and Allied Workers, of 8 January 2006, and the National Confederation of
Municipal Employees of Chile (ASEMUCH), of 25 May 2006. The Committee notes that ASEMUCH’s comments relate
to draft legislation which would deny organizations of municipal employees the right to collective bargaining, in relation
to which the Committee requested the Government in its previous observation to consult the trade union organizations
concerned, and it notes the indication by ASEMUCH that the draft legislation has not been reformulated. The Committee
notes the Government’s indication that a tripartite working party met in 2005 with the participation of representatives of
the Government and of ASEMUCH, but that the negotiations broke down. In this respect, the Committee recalls the
importance that has to be attached to the holding of frank and exhaustive consultations on any matter or planned
legislation which affects trade union rights and it requests the Government to ensure that the draft legislation in
question is in accordance with the Convention.

The Committee notes that the Government has not sent its observations on the comments that it has been making for
several years on the following issues:

—  section 304 of the Labour Code does not allow collective bargaining in state enterprises dependent on the Ministry
of National Defence or those connected with the Supreme Government through that Ministry, or in those in which
special laws prohibit that possibility, nor can there be collective bargaining in public or private enterprises or
institutions whose budgets have been financed in any of the last two calendar years to the extent of 50 per cent by
the State, directly or by means of duties or taxes. The Committee recalls once again that this provision is not in
conformity with the Convention. The Committee requests the Government to take the necessary measures to
ensure that workers in the above sectors, who are not members of the armed forces, the police or public servants
engaged in the administration of the State, benefit from the right to collective bargaining;

—  section 1 of the Labour Code provides that the Code does not apply to officials of the National Congress or the
judiciary, nor to workers in state enterprises or institutions, or those in which the State has an interest, participation
or representation, provided that such officials and workers have a special status in law. The Committee once again
recalls that workers in the service of the National Congress and the judiciary, in the same way as those in state
enterprises or institutions or those in which the State has an interest, participation or representation, should benefit
from the right to collective bargaining. In this respect, the Committee requests the Government to take measures to
ensure that the officials in question, who are not officials engaged in the administration of the State, are
guaranteed this right and to inform it in its next report on any measures taken in this respect;

—  sections 314bis and 315 of the Labour Code provide that groups of workers, who are distinct from trade unions, may
submit draft collective agreements. In this respect, the Committee emphasizes that the Convention refers to the
promotion of collective negotiation between employers or their organizations and workers’ organizations and that
groups of workers should only be able to negotiate collective agreements or contracts in the absence of such
organizations. Under these conditions, the Committee once again requests the Government to take measures to
amend the legislation in this regard and to provide information in its next report on any developments in this
respect;

—  section 320 of the Labour Code places the obligation on employers to communicate to all workers in the enterprise
the submission of a draft collective agreement so that they can propose draft texts or subscribe to the draft submitted.
In this respect, taking into account the comments made in the previous paragraph, the Committee reiterates that this
provision is not in conformity with Article 4 of the Convention. The Committee requests the Government to take
measures to repeal this provision. The Committee requests the Government to provide information in its next
report on any measure adopted in this respect.

Finally, the Committee regrets to note that the Government has not provided its observations on the comments made
by the Inter-Enterprise Union of Metallurgists, Energy, Communication and Allied Workers (SME) referring to: (1)
section 82 of the Labour Code, which provides that “in no event may the remuneration of apprentices be determined by
means of collective agreements or contracts or arbitration awards issued in the context of collective bargaining”;
(2) section 305(a) provides that workers governed by an apprenticeship contract and those engaged exclusively to work on
a specific task, activity or for a specific period may not engage in collective bargaining; (3) section 334(b) provides that
two or more unions from different enterprises, an inter-enterprise union or a federation or a confederation may submit
draft collective labour contracts on behalf of their members and the workers who support them, but in order to do so it
shall be necessary in the enterprise concerned for the absolute majority of the workers who are members to accord
representation to the trade union organization concerned for the right to engage in collective bargaining in an assembly by
secret ballot and under oath; and (4) section 334bis provides that it shall be voluntary or optional for the employer to
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negotiate with the inter-enterprise union and in the event that the workers in the enterprise who are members of the inter-
enterprise union fail to give their consent they may submit draft collective contracts in accordance with the general rules
of Book IV (on collective bargaining). With reference to points 1 and 2, the Committee recalls that, under the terms of
Articles 5 and 6 of the Convention, only the armed forces, the police and public officials engaged in the administration of
the State may be excluded from collective bargaining. With regard to points 3 and 4, the Committee considers that the
provisions in question do not adequately promote collective bargaining with trade union organizations. The Committee
therefore requests the Government to take the necessary measures to amend or repeal sections 82, 305(c), 334(b) and
334bis to bring the legislation into conformity with the Convention. The Committee requests the Government to keep it
informed of any legislative developments in this respect.

Colombia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1976)

The Committee notes the Tripartite Agreement for the Right of Association and Democracy concluded by the
Government and the representatives of employers and workers in Geneva in the context of the Conference Committee on
the Application of Standards, on 1 June 2006. The Committee notes the Government’s observations in reply to the
comments made by the International Confederation of Free Trade Unions (ICFTU), the World Confederation of Labour
(WCL), dated 31 August and 7 September 2005, and the Single Confederation of Workers (CUT), the General
Confederation of Labour (CGT) and the Confederation of Workers of Colombia (CTC) of 7 and 14 June, 31 August and
7 September 2005, which refer to issues already raised by the Committee in its 2005 observation.

The Committee also notes the reports of the Committee on Freedom of Association on the various cases under
examination concerning Colombia, adopted at its sessions in March, June and November 2006. In particular, the
Committee notes Case No. 1787, relating to acts of violence against trade union officials and members, which include
murders, kidnappings, attempted murders, disappearances and the situation of impunity affecting the country.

The Committee further notes the comments of the ICFTU of 10 August 2006, and the joint comments of the CUT,
CGT, CTC and the Confederation of Pensioners of Colombia (CPC), of 16 June 2006, referring to pending issues relating
to the legislation and the application of the Convention in practice which are under examination, and particularly to acts of
violence against trade union leaders and members, and the grave situation of impunity. In this respect, the ICFTU
indicates that in 2005 there were 70 murders, 260 death threats, 56 cases of arbitrary detention, seven attempted murders,
three disappearances and eight forced relocations. The Committee recalls the interdependence between civil liberties and
trade union rights and emphasizes that a truly free and independent trade union movement can only develop in a climate of
respect for fundamental human rights (see 1994 General Survey on freedom of association and collective bargaining,
paragraph. 26) and that employers’ and workers’ organizations can only exercise their activities freely and meaningfully
in a climate that is free from violence. The Committee requests the Government to provide its observations in this
respect.

Finally, in relation to the comments of the Union of Maritime and Inland Water Transport Industry Workers
(UNIMAR), of 30 May 2006, relating to a situation where a company has been liquidated in disregard of the trade
union immunity of trade union leaders, the Committee requests the organizations concerned and the Government to
examine the possibility of finding a solution to the dispute in the context of the recently concluded Tripartite
Agreement, which includes a commitment to convene the National Commission on Wages and Labour Policies.

The Committee proposes, in accordance with the regular reporting cycle, to examine at its next session in
November—December 2007 all the matters relating to the legislation and the application of the Convention in practice
raised in its previous observation in 2005 (see 2005 observation, 76th Session).

The Committee hopes that the recently adopted Tripartite Agreement will be implemented in the near future and
that, in the context of this Agreement, serious problems in respect of the freedom of association which the Committee has
been raising for numerous years will be examined.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1976)

The Committee notes the Tripartite Agreement for the Right of Association and Democracy concluded by the
Government and the representatives of employers and workers in Geneva in the context of the Conference Committee on
the Application of Standards, on 1 June 2006. The Committee notes the Government’s observations in reply to the
comments made by the International Confederation of Free Trade Unions (ICFTU), the World Confederation of Labour
(WCL), dated 31 August and 7 September 2005, and the Single Confederation of Workers (CUT), the General
Confederation of Workers (CGT) and the Confederation of Workers of Colombia (CTC) of 7 and 14 June, 31 August and
7 September 2005, referring to issues already raised by the Committee in its 2005 observation.

The Committee also notes the reports of the Committee on Freedom of Association on the various cases under
examination concerning Colombia, adopted at its sessions in March, June and November 2006.

69

Freedom of Association,

b =]
c
©
=)
£
£
©
>
S
©
[21]
o
=
£
©
2
©
(&)

7,
o
o

2

=
[

o
©

=

=
(2]
S

o

=




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

The Committee further notes the comments of the ICFTU of 10 August 2006, and the joint comments of the CUT,
CGT, CTC and the Confederation of Pensioners of Colombia (CPC), of 16 June 2006, referring to pending issues relating
to the legislation and the application of the Convention in practice which are under examination, such as the submission of
collective disputes to compulsory arbitration by the Ministry of Social Protection, the power of arbitration boards to revise
collective agreements and the exclusion of many workers from the scope of collective agreements due to the increase in
the use of civil contracts. The ICFTU also denounces the pressure exerted by armed groups upon workers to renounce the
rights established in collective agreements. The Committee requests the Government to provide its observations in this
respect.

Finally, in relation to the comments of the Union of Maritime and Inland Water Transport Industry Workers
(UNIMAR), of 30 May 2006, relating to a process of liquidation in disregard of the special protection of trade union
officials, the Committee is examining this matter in its observation on Convention No. 87.

The Committee proposes, in accordance with the regular reporting cycle, to examine at its next session in
November—December 2007 all the matters relating to the legislation and the application of the Convention in practice
raised in its previous observation in 2005 (see 2005 observation, 76th Session).

Labour Relations (Public Service) Convention, 1978 (No. 151)
(ratification: 2000)

The Committee notes the comments of the Union of Public Officials of the University Hospital of Valle
(SINSPUBLIC), of 3 April 2006, and the Single Confederation of Workers (CUT), of 4 April 2006, according to which
Act No. 909 of 2004 and its implementing regulations, enacted without prior consultation with trade union organizations,
compel workers in the public sector to undergo once again merit competitions in order to be confirmed in their posts, in
violation of the collective agreement concluded between SINSPUBLIC and the hospital administration. The Committee
requests the Government to provide its observations on this subject.

The Committee also notes the joint comments made by CUT, the General Confederation of Labour (CGT), the
Confederation of Workers of Colombia (CTC) and the Confederation of Pensioners of Colombia (CPC), dated 16 June
2006, according to which section 416 of the Substantive Labour Code does not allow trade unions of public employees to
engage in collective bargaining. In this respect, the Committee refers to its comments on the application of Convention
No. 154.

Collective Bargaining Convention, 1981 (No. 154) (ratification: 2000)

The Committee notes the joint comments made by the Single Confederation of Workers (CUT), the General
Confederation of Labour (CGT), the Confederation of Workers of Colombia (CTC) and the Confederation of Pensioners
of Colombia (CPC), dated 16 June 2006, according to which section 416 of the Substantive Labour Code does not allow
trade unions of public employees to engage in collective bargaining. They add that ruling No. C-1234 of the
Constitutional Court, of 29 November 2005, found that “the legislator shall regulate the procedure, in due time and in
dialogue, in so far as possible, with the trade union organizations of public employees, governing the right of such
employees to engage in collective bargaining, in accordance with Article 55 of the Constitution and ILO Conventions
Nos. 151 and 154 duly ratified by the country and which form part of domestic law under the terms of Acts Nos. 411 of
1998 and 524 of 1999, respectively”. Under these circumstances the Committee requests the Government, in the light of
the ruling of the Constitutional Court, to adopt the necessary measures to regulate the right of collective bargaining of
public employees in accordance with the Convention.

Finally, the Committee notes the Tripartite Agreement on the Right of Association and Democracy, which includes
the undertaking to convene the National Commission on Wages and Labour Policies, concluded by the Government and
the representatives of workers and employers in Geneva in the context of the Committee on the Application of Standards
of the International Labour Conference on 1 June 2006.

Comoros

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1978)

The Committee notes the Government’s report.

Article 4 of the Convention. In its previous comments, the Committee noted the significance of the measures which
are to be taken to promote voluntary negotiation between employers and workers’ organizations and it requested the
Government to keep it informed of any memoranda of understanding or collective agreements that were concluded. The
Committee notes that the Government has supplied two draft collective agreements, one on pharmacies and the other on
the bakery, pastry-making and allied industries, and that it indicates that collective bargaining remains a major concern of
the Government, whose wish is to promote concerted action by all the social partners. While noting the development
reported by the Government, the Committee is bound to express its concern at the situation with regard to collective
bargaining in the country and requests the Government to take measures to promote collective bargaining and to keep it
informed in this respect. The Committee expresses the firm hope that the Government will be in a position to provide
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information in its next report on substantial progress in the number of collective agreements and accords concluded in
the public and private sectors. The Committee reminds the Government that ILO technical assistance is at its disposal.

Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes with regret that the Government’s report has not been received. It is therefore bound to repeat
its previous observation, which read as follows:

In its previous comments, the Committee requested the Government to amend the legislation on the minimum service
organized by the employer to be maintained in the public service that is indispensable for safeguarding the general interest
(section 248-15 of the Labour Code), in order to limit the minimum service to operations which are strictly necessary to meet the
basic needs of the population, within the framework of a negotiated minimum service. In this respect, the Committee noted that,
according to the Government, section 248-15 had been amended, but that it was not able to provide a copy of the text amending
the provisions of this section. The Committee recalls that, since the definition of a minimum service restricts one of the essential
means of pressure available to workers to defend their economic and social interests, their organizations should be able, if they so
wish, to participate in defining such a service, along with employers and the public authorities. The parties might also envisage
the establishment of a joint or independent body responsible for examining rapidly and without formalities the difficulties raised
by the definition and application of such a minimum service and empowered to issue enforceable decisions (see 1994 General
Survey on freedom of association and collective bargaining, paragraph 161). The Committee expresses the hope that the text
amending section 248-15 of the Labour Code takes these principles into account and requests the Government to send it a
copy of the text as soon as possible.

Finally, the Committee requested the Government to keep it informed of developments in the revision of the Labour Code
in its next report and to send it a copy of any draft amendment to that Code in order to ensure its conformity with the provisions
of the Convention. The Committee noted the Government’s indication that the revision process had been completed and that the
draft text had been submitted to the National Labour Advisory Commission for its opinion. The Committee requests the
Government to send it a copy of the draft revised Labour Code and to continue to keep it informed in this regard.

Finally, the Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) made
in a communication dated 10 August 2006 concerning the arrest for 24 hours of eight trade union representatives on 27
October 2005. The Committee requests the Government to provide its observations on the ICFTU’s comments.

Costa Rica

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1960)

The Committee takes note of the Government’s report, the discussion held on the application of the Convention in
the Conference Committee in June 2006, the report of the High-Level Mission to Costa Rica undertaken from 2 to 6
October 2006, as well as the communications transmitted by the Government following the Mission. The Committee notes
the comments submitted by the ICFTU on 12 July 2006, and the Government’s reply. The Committee observes that the
Government’s response refers solely to the legislative issues raised by the ICFTU without addressing the latter’s
comments regarding violations of the Convention in 2005. The Committee requests the Government to transmit its
observations on the alleged violations. Further noting the comments of the Union of Public and Private Enterprise
Employees (SITEPP), dated 3 October 2006 (and received on 20 October 2006), the Committee requests the
Government to submit its observations thereon.

The Committee recalls that in its previous observation it raised the following points concerning the application of the
Convention:

—  the slowness and ineffectiveness of recourse procedures in the event of anti-union acts;

—  restrictions on the right to collective bargaining in the public sector as a result of various rulings by the
Constitutional Chamber of the Supreme Court;

—  the subjection of collective bargaining in the public sector to criteria of proportionality and rationality in accordance
with the case law of the Constitutional Chamber, which has declared unconstitutional certain clauses of collective
agreements in the public sector at the request of the public authorities (the Ombudsperson, the Office of the Public
Prosecutor) or of a political party;

—  the enormous imbalance in the private sector between the number of collective agreements concluded by trade
unions and the number of direct agreements concluded by non-unionized workers (the Committee had previously
called for an independent investigation into this matter).

The Committee takes note of the Government’s statements that: (1) the Government possesses the will and
commitment to resolve the problems raised by the Committee of Experts; (2) it had requested the ILO’s technical
assistance in the hope that this would allow for resolution of the problems mentioned; (3) the efforts of the Government
(many of which were tripartite) regarding these problems included the presentation of several legislative proposals to the
Legislative Assembly and their reactivation: a draft constitutional amendment concerning article 192, a bill on collective
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bargaining in the public sector, and the addition of paragraph 5 to section 12 of the General Law on Public Administration
(the three initiatives are intended to strengthen collective bargaining in the public sector); a draft amendment to the
chapter on freedom of association in the Labour Code; parliamentary approval of ILO Conventions Nos. 151 and 154; the
revision of various sections of the Labour Code, Act No. 2 of 26 October 1943, and sections 10, 15, 16, 17, and 18 of
Decree No. 832 of 4 November 1949 and its amendments; a law concerning the reform of the working procedures (aimed
at the elimination of delays and introducing the principle of hearings, and the establishment of summary procedures for
cases of anti-union discrimination); (4) the Government’s efforts also include other types of initiatives, such as the
intervention of third parties to defend collective agreements (coadyuvancia) in legal actions of unconstitutionality brought
in order to annul specific clauses in the said agreements; and the reinforcement of alternative modes of dispute settlement
through the Centre for Alternative Settlement of the Ministry of Labour, which has increased the number of persons dealt
with in 2005 to 3,329.

The Committee notes that the Government states that the Administrative Directive of 4 May 1991 requires the
labour inspectorate to certify that the enterprise concerned does not have a union recognized for bargaining purposes
before registering direct agreements with non-unionized workers; however, the Government adds that there were 67
collective agreements in force in the public sector in August 2006 and 13 in the private sector, whereas the number of
direct agreements was 69.

The Committee notes the statistics furnished by the Government relating to complaints of anti-union discrimination
and observes that, in 2005, the statistics indicate 38 cases.

The Committee stresses that according to the conclusions and the documentation of the High-Level Mission: (1) the
problem of the slowness of the procedures, which in cases of anti-union acts translates to a period of at least four years
before a final judgement is obtained, is addressed by the proposed reforms to the working procedures submitted to the
General Assembly and a draft partial amendment to the Labour Code that strengthens protection against anti-union acts;
(2) the problem of the increased number of direct agreements with non-unionized workers in relation to the number of
collective agreements will be addressed by an independent expert appointed by the ILO who will undertake an
independent inquiry in Costa Rica in February 2007; (3) the problems relating to collective bargaining will be addressed
through amendments to the Constitution and the General Law on Public Administration, a bill on collective bargaining in
the public sector, and through proposals for parliamentary approval and ratification of Conventions Nos. 151 and 154; (4)
the pending proposals will be examined by the Higher Labour Council (a tripartite body for dialogue) with the objective of
studying them and providing them with new impetus, through means obtained by consensus; and (5) the Higher Labour
Council had asked the Legislative Assembly for the creation of a joint commission, with the technical assistance of the
ILO, in order to develop the plan for the reform of the working procedures.

The Committee notes on the other hand that, as concerns the possibility of judicial annulment of clauses in collective
agreements in the public sector on the basis of criteria of rationality and proportionality, the Mission explained the
principles of the ILO to the different authorities involved in the complaints filed for unconstitutionality regarding these
collective agreement clauses. The Committee notes that the relation of votes of the judges of the Constitutional Chamber
annulling the clauses of the collective agreements is in development, having passed by a vote by 6 to 1, and 4 to 3, and
thus, according to the Government, out of a total of 1,828 clauses, 122 had been contested (6.67 per cent) out of which
only 15 were invalidated (0.82 per cent), 31 were deemed constitutional (1.69 per cent) and 76 were unresolved and still
pending; according to the Government, the contested clauses precede the decree of 21 May 2001 regulating collective
bargaining in the public sector as well as the adequate consideration of the jurisprudence of the Constitutional Chamber,
which will obviate new contestations in the future. The Government stresses that when the Constitutional Chamber
annulled specific clauses in a collective agreement, it implicitly accepted their constitutionality; a process of collective
bargaining within the Ministry of Labour and the committee on politics for collective bargaining envisaged in the decree
of 2001 had authorized negotiations with associations of civil servants in the Ministry. The Committee notes that,
according to the information provided by the Government, the number of unions, federations and confederations is,
respectively, 767, 52, and 9; and that the rate of unionization was over 4.2 per cent in 2005, and at 4.6 per cent in 2006.

The Committee underlines nevertheless that the trade union rights situation remains sensitive. The cases submitted to
the Committee on Freedom of Association and the numerous complaints to the Mission demonstrate the persistence of
important problems regarding the application of the Convention in matters of anti-union discrimination and collective
bargaining, which have given rise to discussions in the Conference Committee on several occasions. The Committee
understands the difficulties of employers’ and workers’ organizations, faced with a lack of political will on the part of
preceding governments whose proposals for legal reform were inadequate or lacked sufficient support, in spite of the fact
that, in several cases, they were following tripartite agreements. The Committee emphasizes the dangers for the system of
labour relations and collective bargaining of the authorities’ failure to produce a set of agreements reached through
tripartite consensus.

The Committee notes the Government’s contacts with certain members of the Legislative Assembly who belong to
the largest opposition party and who, according to the report of the High-level Mission, also support the reforms requested
by the ILO. The Committee also notes that the bill to reform the working procedures is at the stage of analysis by the
Committee on Legal Affairs, and that it includes a process for reactivating other legal reforms.
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The Committee expresses the hope that the various legal reforms currently in progress will be adopted in the very
near future, and will be in conformity with the Convention. The Committee requests the Government to keep it
informed in this regard, and hopes that the political will unequivocally expressed following the High-level Mission will
lead to the fuller application of the rights and guarantees contained in the Convention.

Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1991)
The Committee notes the Government’s report.

The Committee recalls that in its previous observation it asked the Government to supplement the administrative
directive issued by the Ministry of Labour on 18 January 1999 with a text that sets out more clearly the right of trade
union representatives to have access to farms and plantations and to meet with workers. In this regard, the Committee
notes that the Government undertakes to consider the Committee’s recommendation. The Committee urges the
Government to take all the necessary measures to guarantee the right of trade union representatives to have access to
farms and plantations and to meet with workers, and to provide information, in its next report, on any concrete
measures adopted in this respect.

The Committee also asked the Government to provide information on the complaints received and/or reported by the
Ministry of Labour concerning violations of trade union rights in the agricultural sector, and particularly with regard to the
question of the access of trade union leaders to farms and plantations. In this respect, the Committee notes that, according
to the Government, there are no records concerning violations of trade union rights by sector of activity relating to the
access of trade union leaders to farms and plantations, but that with the automated labour inspection and management
system (SAIL) currently being developed, it will be possible to supply the information on violations. The Committee
hopes that once the new system comes into effect, the Government will be able to provide the information requested.

Cote d'lvoire

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee takes notes of the Government’s report.

It also notes the comments of 10 August 2006 by the International Confederation of Free Trade Unions (ICFTU)
concerning the application of the Convention. The Committee notes that, according to the ICFTU, since the armed
insurrection of 2002 Cote d’Ivoire has been in a state of chaos and those in power are using armed bands to repress
demonstrations and attack farm workers; for example, the police used violence to break up a demonstration of public
employees organized by the National Union of Public Finance Workers (SINAFIG) on 27 September 2005 to call for the
payment of arrears in their entitlements. The Committee expresses its concern at the seriousness of these allegations and
points out that there can be a genuinely free and independent trade union movement only in an environment in which basic
human rights are observed (see 1994 General Survey on freedom of association and collective bargaining, paragraph 26).
In these circumstances, the Committee requests the Government to take steps to ensure that the right to demonstrate
may be freely exercised in Cote d’Ivoire and to send its observations on the ICFTU’s comments with its next report.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1961)

The Committee notes the Government’s report.

1. The Committee also notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10
August 2006 on the application of the Convention. The Committee notes that the ICFTU refers to the ongoing civil war,
the state of chaos and violence in the country and the difficulties in exercising rights of association, organization and
collective bargaining, and that it indicates that even though collective agreements have been concluded, their application is
arbitrary due to the current instability. The ICFTU also cites anti-union dismissals of the Secretary-General and another
three members of the National Union of Employees of SODEFOR (SYNACOS).

2. The Committee expresses its concern in respect of the alleged acts and, in particular, the political situation in the
country, which undoubtedly has a negative impact on trade union rights and compliance with collective agreements. The
Committee also recalls that Article 1 of the Convention guarantees workers adequate protection against acts of anti-union
discrimination, including the dismissal of trade union leaders and members.

3. The Committee asks the Government to take measures to guarantee compliance with the collective agreements
that were freely concluded, and to investigate, without delay, the alleged acts of anti-union discrimination and provide
the Committee with information in this respect.
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Croatia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1991)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer to issues relating to the application of the Convention in practice (distribution of trade union assets) that
are already under examination. The ICFTU also refers, among other matters, to obstacles to the exercise of trade union
rights by organizations in the commercial sector. In this respect, the Committee requests the Government to provide its
observations on the comments made by the ICFTU.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
comments for the Committee’s next session in November—December 2007 on all the matters raised in its previous direct
request in 2005 (see 2005 direct request, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1991)

The Committee takes note of the comments of 10 August 2006 of the International Confederation of Free Trade
Unions (ICFTU), referring amongst other things to issues of law and practice relating to the Convention which are already
under examination. Furthermore, the ICFTU states that: (1) the law allows the substance of a collective agreement in the
public sector to be modified for financial reasons and restricts the subjects that can be negotiated in this sector; and (2) the
legal system is too slow and inefficient in dealing with cases of anti-union discrimination. The Committee requests the
Government to send its observations on the ICFTU’s comments.

The Committee requests the Government, in the context of the regular reporting cycle, to send its comments for
examination at the next session of the Committee, to be held in November—December 2007, on all the issues of law and
practice regarding the Convention raised by the Committee in its observation of 2005 (see 2005 observation, 76th
Session) which also refer to other comments of the ICFTU.

Cuba

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1952)

The Committee notes the comments of 10 August 2006 by the International Confederation of Free Trade Unions
(ICFTU) on the application of the Convention. The Committee requests the Government to send its observations on
these matters.

The Committee requests the Government, in the context of the regular reporting cycle, to send for examination at

the Committee’s next meeting, to be held in November—December 2007, its comments on all the issues of law and
practice raised in the previous observation (see observation 2005, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)
The Committee notes the observations of 10 August 2006 of the International Confederation of Free Trade Unions

(ICFTU) concerning the application of the Convention. The Committee requests the Government to send its comments
on these matters.

The Committee requests the Government, as part of the regular reporting cycle, to send for examination at the
Committee’s next session, to be held in November—December 2007, its comments on all the issues of law and practice
concerning the Convention raised in its previous observation (see 2005 observation, 76th Session).

Cyprus

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1966)

The Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU) dated
10 August 2006, which refer to the possibility of replacing strikers and to the anti-union harassment of a trade union
organization. The Committee requests the Government to send its observations regarding the ICFTU’s comments.

The Commiittee also requests the Government to provide, in accordance with the regular reporting cycle and in
time for the Committee’s next session in November—December 2007, its observations on the legislative matters
mentioned in the Committee’s 2005 observation (see 2005 observation, 76th Session).
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee takes note of the comments of 10 August 2006 of the International Confederation of Free Trade
Unions (ICFTU), referring to acts of interference in trade unions by some employers, including the establishment of
parallel organizations, and to inadequate and insufficiently dissuasive legal protection against acts of anti-union
discrimination.

The Committee requests the Government to send its comments on these matters.

Czech Republic

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1993)

1. The Committee notes the Government’s observations to the comments of the International Confederation of Free
Trade Unions (ICFTU) dated 31 August 2005, indicating that the information provided by the ICFTU on limitations
regarding collective bargaining in the public sector is basically correct but misunderstands the national situation.
Moreover, the Committee notes that the Government confirms the factual information provided by the ICFTU about four
cases of violations in 2004 concerning anti-union discrimination and indicates that, while one of the cases was resolved
satisfactorily without the need of intervention from responsible inspection bodies, other companies mentioned remain
under close supervision of the labour inspectorate, with extraordinary controls scheduled to ensure the compliance with
national labour legislation.

The Committee notes the comments on the application of the Convention submitted by the ICFTU of 10 August
2006, mainly concerning issues already raised, as well as the observations of the Government. The Committee requests
the Government to send its comments to the 2006 observations of the ICFTU and to keep it informed on the
developments concerning the proposal of a new Labour Code.

2. The Committee will examine these issues, as well as those raised in its 2005 observation next year, in the context
of the regular reporting cycle.

Democratic Republic of the Congo

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes the information contained in the Government’s report.

It also notes the comments of the International Confederation of Free Trade Unions (ICFTU), dated 31 August 2006,
reporting cases of kidnappings and torture, threats, intimidation and harassment against trade unions and other violations
of trade union rights. The Committee notes the gravity of the incidents detailed in the information provided by the
ICFTU and requests the Government to provide its comments on this subject.

In its previous comments, the Committee noted the allegations made by the Confederation of Trade Unions of
Congo (CSC) also relating to the arrest of trade unionists and threats by the public authorities towards trade union
delegates, particularly in public enterprises. The Committee notes that in its report the Government confines itself to
indicating that measures have been taken so that such cases do not happen again. The Committee recalls that in its
previous comments it emphasized the need to open an investigation into the issues raised by the CSC concerning the
cases of arrest and detention. It urges the Government to keep it informed in this respect and once again draws the
Government’s attention to the fact that the arrest and detention, even for short periods, of trade union leaders and
members engaged in their legitimate trade union activities, without any charges being brought and without a warrant,
constitute a grave violation of the principle of freedom of association (see General Survey of 1994 on freedom of
association and collective bargaining, paragraph 31).

Articles 2 and 5 of the Convention. In its previous comments, the Committee noted that section 1 of the Labour
Code excludes from its scope of application magistrates, career officials in the state public services governed by the
general conditions of service, and career employees and officials of the state public services governed by specific
conditions of service. The Committee requested the Government to provide information on the laws and regulations
governing magistrates and career employees and officials of the state public services governed by specific conditions of
service so as to ascertain their rights relating to the establishment of organizations. It also asked the Government to
provide information on the right to establish organizations of career employees in the state public services governed by the
general conditions of service. The Committee notes the Government’s indication in its report that, by virtue of section 56
of Act No. 81-003 of 17 July 1981 issuing the conditions of service of career members of the state public services, public
officials and employees were affiliated automatically to the then UNTZA (Union of Workers of Zaire). While awaiting the
amendment of these conditions of service, the Minister of the Public Service issued Order No. CAB.MIN/F.P./105/94 of
13 January 1994 issuing provisional regulations respecting trade union activities within the public administration. This
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Order was amended by Order No. CAB.MIN/F.P./0174/96 of 13 September 1996. The Committee notes this information.
It requests the Government to provide it with copies of the orders referred to and to take the necessary measures to
repeal section 56 of the above Act and to ensure the conformity of the legislation with the provisions of the Convention.

Article 3. In its previous comments, the Committee requested the Government to reinstate trade union elections as
soon as possible in enterprises and establishments of all types in the Democratic Republic of the Congo and to keep it
informed of the measures adopted in this respect. The Committee notes the Government’s indication in its report that in
April 2004 it organized an extraordinary session of the National Labour Council during which a recommendation was
formulated calling for an order to be issued lifting the suspension of trade union elections, and that the Council adopted a
number of texts, including one establishing the electoral schedule (Ministerial Order No. 12/CAB.MIN/TPS/055 of 12
October 2004). The Committee notes that, based on this Order, trade union elections were held throughout the country
between 1 February and 30 April 2005 and that, in view of the high number of enterprises and establishments which did
not organize elections, this period was extended until 31 July 2005. The results of the trade union elections were
announced on 22 November 2005. However, the Committee notes that, according to the ICFTU, exemptions were granted
to certain private communication enterprises, which therefore refused to organize elections. The Committee requests the
Government to take measures to ensure that trade union elections are organized in the near future in the sectors
referred to by the ICFTU or, if elections were held, to provide specific information regarding the election results..

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1969)

The Committee notes the Government’s report and the replies to some of the comments of the Trade Union
Confederation of the Congo (CSC) and the World Confederation of Labour (WCL). It also notes the comments of 10 and
31 August 2006 by the International Confederation of Free Trade Unions (ICFTU).

1. Comments of the CSC, the WCL and the ICFTU. The Committee notes with regret that the Government has still
not answered the comments of the ICFTU, or all the comments of the CSC and the WCL of 23 August 2005 concerning:
(1) acts of discrimination in private enterprises (including threats of dismissal to union members despite the fact that
section 234 of the Labour Code prohibit acts of anti-union discrimination); (2) the existence of many unions established
and financed by employers; and (3) failure to comply with collective agreements. The Committee requests the
Government once again to hold an independent inquiry into these allegations and to keep the Committee informed.

2. Article 2 of the Convention. Protection against acts of interference. The Committee notes that, according to the
Government, the National Labour Council has not yet adopted the draft order prohibiting acts of interference. The
Committee points out that, although section 235 of the new Labour Code prohibits all acts of interference by organizations
of employers and workers in each others’ affairs, section 236 provides that acts of interference must be defined more
closely. The Committee once again requests the Government to send a copy of the abovementioned order as soon as its
is adopted.

3. Article 6. Collective bargaining in the public sector. The Committee noted previously that section 1 of the
Labour Code expressly excludes from the Code career members of state public services who are governed by the general
conditions of service (Act No. 81-003 of 17 July 1981 issuing the conditions of service of career members of state public
services) and career employees and officials of state public services who are governed by specific conditions of service. In
its comments of 31 May 2004, the CSC reported that measures were under way to establish mechanisms for the promotion
of collective bargaining in the public sector. The Committee takes note of the Government’s reply concerning the right of
public employees not engaged in the administration of the State to collective bargaining, in particular: (1) the agreement
of 11 September 1999 on basic wages concluded by the Government and the public administration unions at a joint
committee meeting; (2) the “social contract for innovation” of 12 February 2004 concluded by the Government and the
public administration unions; and (3) the agreement concluded by the Government and the public administration unions
following a strike by SYECO and SYNECAT in 2005. The Committee infers from the above that, in practice, there are
wage negotiations and agreements in the public sector, and notes that Act No. 81-003 of 17 July 1981 expressly provides
for the creation of institutions ensuring the representation of personnel. The Committee points out that any collective
bargaining should be able to cover all working conditions and, in view of the ICFTU’s most recent comments in which the
organization alleges that the Government establishes wages by decree and disregards negotiated agreements, the
Committee invites the Government to take steps to ensure that the legislation regulates this right for public servants not
engaged in the administration of the State, established in Articles 4 and 6 of the Convention.

Denmark

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1951)

The Committee takes note of the Government’s report. The Committee notes the comments of the Danish
Confederation of Trade Unions (LO), the United Federation of Danish Workers (3F) and the Confederation of Danish
Employers (DA), attached to the Government’s report.
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The Committee recalls that, in its previous observations, it requested the Government to indicate in its next report
the measures taken to ensure that Danish trade unions may represent all their members — residents and non-residents
employed on ships sailing under the Danish flag — without any interference from the public authorities, in accordance with
Articles 3 and 10 of the Convention and whether, in particular, these unions may freely represent seafarers who are not
Danish residents in respect of their individual grievances. Noting that the Government does not provide information in
this respect, the Committee once again requests the Government to provide it in its next report.

The Committee deals with the other issues raised by the LO and the 3F connected to this point in its observation on
the application of Convention No. 98.

The Committee is also addressing a request on other points directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1955)

The Committee takes note of the Government’s report.

1. Article 4 of the Convention. In its previous comments, the Committee had noted that section 10 of Act No. 408 —
the Danish International Ships Register Act (DIS) — has the effect of, on the one hand, restricting the scope of negotiable
issues by Danish trade unions by excluding from their bargaining power seafarers working on ships under the Danish flag
who are not Danish residents and, on the other hand, preventing these seafarers from freely choosing the organization they
wish to represent their interests in the collective bargaining process.

The Committee notes the indications in the Government’s report that the framework agreement between the social
partners — the agreements on mutual information, coordination and cooperation concerning DIS ships, concluded since
1997 — has been prolonged to 31 December 2007. The Government indicates that this prolongation has taken the form of
two agreements of 16 January 2004 (collective agreement with protocol attached) and of 15 December 2005 (collective
agreement with protocol incorporated). The Government indicates in its report that two unions representing seafarers of a
lower rank have wished not to be parties to the agreements: the United Federation of Danish Workers (3F) and its branch
organization, the Union of Danish Seafarers, and the Union of Restaurant Workers (RBF) which has from 1 July 2006
been part of 3F.

The Government indicates that the agreements still deal with the conditions for seafarers and contain objectives
concerning employment of Danish seafarers at an internationally competitive level, training of Danish seafarers and
coverage of collective agreements between Danish shipowners and foreign unions, etc. The Committee notes, as it had
noted in its 2003 observation, that these agreements confirm the right to enter into collective agreements with foreign
organizations, in accordance with Act No. 408, and that foreign organizations have a right to be represented in
negotiations with shipowners/organizations of shipowners with a view to ensuring that a negotiated result is in accordance
with an internationally accepted level in terms of international standards for pay and working conditions. The Danish
contracting parties may also at request continue to represent a foreign organization.

According to the Government’s report, the 2004 agreement between the social partners and the attached protocol
also imply a continuance of special provisions which ensure in greater detail that conclusion of a collective or individual
agreement with foreign seafarers without Danish residence is at an internationally acceptable level. The 2004 protocol
thus stipulates minimum standards that must be included in collective agreements concluded with foreign trade unions in
relation to, for instance, pay, working time, period of service on board, repatriation, sickness, etc., safety and health,
holiday and complaint procedures. In order to ensure that the Danish contracting parties can represent a foreign trade
union, the 2004 protocol has been extended with a provision to the effect that foreign seafarers on board DIS ships may
hold double membership, for example, be a member of one of the Danish unions party to the agreement and be, at the
same time, a member of a trade union in the home country. These provisions have been incorporated in the agreement of
15 December 2005.

The Committee takes note of the Government’s indication that, if Denmark is to maintain a merchant fleet with
quality ships that can compete internationally, there is a continuous need to ensure that DIS constantly constitutes an
attractive and competitive ships’ register.

The Committee also takes note of the communications of the Danish Confederation of Trade Unions (LO), the 3F
and the Confederation of Danish Employers (DA), attached to the Government’s report. The 3F indicates that all Danish
seafarers’ organizations agree that paragraph 10 of the DIS Act should be amended and that the contact committee
agreement does not exist because of the DIS Act but, in spite of, the Act, and that it presupposes that participating unions
accept the shipowners’ rights under the Act; it therefore cannot take the place of necessary amendments to the Act with a
view to respecting Conventions Nos. 87 and 98. The Committee notes that 3F indicates that neither 3F nor RBF are part of
the agreements and that, according to 3F, the present system privileges the number of unions and not their representativity.

The Committee welcomes the renewal of the agreements between the social partners and the adoption of the 2004
protocol, and, in particular, the new provision to which the Government has referred, but observes that the legislative
aspect of the matter has not been resolved and that two trade union organizations have again decided not to be bound by
the new agreements. The Committee underlines that section 10 of Act No. 408 has the effect of restricting the activities of
Danish trade unions by prohibiting them from representing, in the collective bargaining process, those of their members
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who are not considered as residents in Denmark. Taking due note of the figures presented by the Government
concerning the Danish shipping industry, and, in particular, that as of 30 September 2005, out of a total of 8,714
seafarers, 3,042 were foreigners and, stressing that this issue has been examined since 1989, the Committee requests,
once again, the Government to indicate in its next report the measures taken or envisaged to amend section 10 of Act
No. 408 so that Danish trade unions may freely represent all their members — Danish residents and non-residents —
working on ships sailing under the Danish flag in the collective bargaining process, in conformity with Article 4 of the
Convention.

2. Collective bargaining rights of majority organizations. This issue relates to the application of section 12 of the
Conciliation Act and has been raised following the examination by the Committee on Freedom of Association in Case
No. 1971 in 1999. Section 12 makes it possible for an overall draft settlement, made by the Public Conciliator and sent out
for ballot, to cover collective agreements involving an entire sector of activity, even if the organization representing most
of the workers in that sector rejects the overall draft settlement. In its previous comments, the Committee has requested
the Government to review the legislation, in consultation with the social partners, and to keep it informed of these
consultations.

In its report, the Government indicates that the central organizations, LO and DA, have discussed the rules on the
linking of agreements of different occupational sectors and are of the opinion that section 12 should be seen in the light of
the wording of Article 4 of the Convention and that the conciliation service must be said to be “a machinery for voluntary
negotiation” as one of its most important purposes is to offer independent assistance in connection with the renewal of
collective agreements and recommend concessions which seem appropriate for a peaceful settlement of a dispute.
According to the Government’s report, the opinion of the central organizations is underpinned by the fact that it is often a
judge who exercises the function, that conciliators are not subject to instructions from the Government, and no financial
considerations are taken in connection with submissions of compromise proposals. The Government indicates that the
central organizations find that the conciliation service cannot be said to be an element in the general exercise of public
powers. The Committee notes that, the Government adds in its report, that section 12 does not bar the social partners from
negotiating and exerting their influence. All organizations negotiate the renewal of their own agreements and a
compromise proposal cannot be made by the Public Conciliator until all bargaining possibilities have been exhausted. The
individual member is guaranteed influence in that the compromise is sent out for ballot and the linking rule does not mean
that the collective agreement will apply to the entire sector; it is thus not a matter of an erga omnes principle. The adoption
of a compromise proposal does not mean that the agreements concluded lapse but, on the contrary, that they could be
individually maintained. The rules serve the purpose of avoiding that a number of occupational fields will become
involved in a dispute because a single field that constitutes a minority — maybe even a very small minority — is, for some
reason or other, dissatisfied with the compromise result and has rejected the proposal. The Government stresses that the
linking rule is a necessary element of the special organizational structure of the Danish labour market that is characterized
by many different agreements in the same enterprise and for the same occupation. On the one hand, it is thus not a matter
of a system based on industrial unions but, on the other hand, the agreements for the same occupational field are, typically,
negotiated together and at the same time. It is important to stress that a change in this generally well-functioning state of
law would require basic changes in the Danish union and bargaining structures; changes that are not wished by any of the
parties.

While taking note of the Government’s arguments, the Committee stresses that section 12 of the Conciliation Act
could, in some cases, have the result of excluding the most representative trade union organization from the outcome of
the negotiations of collective agreements or from the resolution of a conflict. The Committee therefore encourages the
Government to engage in dialogue with the most representative workers’ and employers’ organizations on this issue in
order to find the means to solve it. The Committee requests to be kept informed of any development in this regard. The
Committee trusts that every effort will be made to fully ensure the collective bargaining rights of the most
representative organizations and the principles of free and voluntary collective bargaining.

Djibouti
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1978)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 and 31
August 2006, which largely refer to very serious legislative matters and issues relating to the application of the
Convention in practice that are already under examination. The ICFTU also indicates that the new Labour Code enacted in
January 2006 was not the subject of consultation with the representative organizations of workers and criticizes specific
provisions of the Code. The ICFTU further refers to numerous arrests of trade unionists, physical aggression against
demonstrators and strikers, raids on the homes of trade unionists, acts of anti-union harassment and the prohibition to hold
trade union elections in the national mint. The Committee recalls that the rights of workers” and employers’ organizations
can only be exercised in a climate that is free from violence, pressure or threats of any kind against the leaders and
members of these organizations, and it is for governments to ensure that this principle is respected. In this connection, the
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Commiittee requests the Government to provide its comments on all of the serious observations made by the ICFTU, as
well as on the issues raised in its 2005 observation.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
comments for the Committee’s next session in November—December 2007 on all the issues raised in its previous
observation in 2005 (see 2005 observation, 76th Session). In particular, the Committee will examine, in the context of
the regular reporting cycle, the comments made by the ICFTU that the new Labour Code undermines trade union
rights.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1978)

The Committee notes with regret that the Government’s report has not been received. It hopes that the Government
will send a report for examination by the Committee at its next session.

The Committee regrets that the Government has not responded to the comments of 2005 and 2006 by the
International Confederation of Free Trade Unions (ICFTU), the Djibouti Labour Union (UDT) and the General Union of
Workers of Djibouti (CUGTD) on the application of the Convention. The Committee notes with concern the allegations of
dismissals of numerous trade union leaders and members. The above organizations also assert that there have been no
consultations on the new Labour Code, which is inconsistent with fundamental ILO principles, particularly freedom of
association and collective bargaining.

The Committee requests the Government to order an independent inquiry into the abovementioned dismissals and
if it is proved, as alleged, that they were anti-union acts, to secure the reinstatement of the union officials and members
in question. Please also keep the Committee informed on this matter.

The Committee will examine the provisions of the new Labour Code next year in its regular examination of
government reports.

Dominica

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1983)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation, which read as follows:

The Committee has been referring for a number of years to the need to amend legislation so as to exclude the banana, citrus
and coconut industries as well as the port authority, from the schedule of essential services annexed to Act No. 18 of 1986 on
industrial relations, which makes it possible to stop a strike in these sectors by compulsory arbitration. The Committee had also
noted that sections 59(1)(b) and 61(1)(c) of the Act empowered the Minister to refer disputes to compulsory arbitration if they
concerned serious issues in his or her opinion. The Committee requests the Government to indicate in its next report the
progress made in restricting the list of essential services in this respect. The Committee also requests the Government to
indicate the measures taken or envisaged to ensure that workers in the banana industry and the port authority may also have
recourse to industrial action. In this respect, the Committee recalls that in order to avoid damages which are irreversible or out of
all proportion to the occupational interests of the parties to the dispute, as well as damages to third parties, namely the users or
consumers who suffer the economic effects of collective disputes, the authorities could establish a system of minimum service in
other services which are of public utility rather than impose an outright ban on strikes, which should be limited to essential
services in the strict sense of the term (see 1994 General Survey on freedom of association and collective bargaining, paragraph
160).

Finally, concerning the practical application of these provisions, the Committee requests the Government to transmit
any available statistical data on the number, content and outcome of disputes which have been referred to compulsory
arbitration, because they concerned the banana, citrus and coconut industries, the port authority, or issues considered serious
by the Minister.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Dominican Republic

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which largely refer to pending issues relating to the legislation and the application of the Convention in practice that
are already under examination. The ICFTU also alleges that the administrative authorities have refused to register a trade
union and that the police suppressed a demonstration on 1 September 2005 using firearms. In this respect, while recalling
that workers should enjoy the right to peaceful demonstration to defend their occupational interests, the Committee
requests the Government to provide its observations on the ICFTU’s comments.
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The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to legislation and
the application of the Convention in practice raised in its previous observation in 2005 (see 2005 observation, 76th
Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1953)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer, for the most part, to pending legislative issues and issues relating to the application of the Convention
in practice which are already being examined. Moreover, the ICFTU cites the dismissal of all the founding members of a
trade union which the administrative authority had refused to register. In this respect, the Committee asks the
Government to send its observations regarding the ICFTU’s allegations.

The Committee also asks the Government to communicate, in accordance with the regular reporting cycle and in
time for its next meeting in November—December 2007, its observations on all the legislative issues and issues relating
to the application of the Convention in practice that were mentioned in the Committee’s previous observation in 2005
(see 2005 observation, 76th Session).

Ecuador

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which essentially refer to issues of a legislative nature that are already under examination. The ICFTU also indicates
that workers in service enterprises and with short-term contracts do not benefit from the guarantees set out in the
Convention, and refers to difficulties in exercising the right to organize in the flower-growing sector and to the arrest of
trade union leaders in the banana sector. In this respect, the Committee requests the Government to provide its
observations in relation to the ICFTU’s comments.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to legislation and
the application of the Convention in practice raised in its previous observation in 2005 (see 2005 observation, 76th
Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer, in part, to outstanding legislative issues on the application of the Convention that are now being
examined. Moreover, the ICFTU indicates the lack of collective bargaining rights of subcontracted or outsourced workers,
the use of “blacklists” in the province of Los Rios, and anti-union dismissals. In this regard, the Committee asks the
Government to send its observations concerning the ICFTU’s comments.

Moreover, the Committee requests the Government to communicate, in accordance with the regular reporting
cycle and in time for the Committee’s next session in November—December 2007, its observations on all the legislative
issues, and the issues relating to the application of the Convention in practice mentioned in its previous observation in
2005 (see 2005 observation, 76th Session).

Egypt
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer largely to pending issues relating to the legislation and the application of the Convention in practice that
are already under examination. The Committee notes the recent communication of the Government which replies to the
ICFTU’s comments.

The Committee will examine the ICFTU’s comments and the Government’s reply at its next session and requests
the Government, in the context of the regular reporting cycle, to provide its observations for the November—December
2007 session on all the issues relating to the legislation and the application of the Convention in practice raised in its
previous observation in 2005 (see 2005 observation, 76th Session).
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1954)

The Committee notes the observations of 10 August 2006 by the International Confederation of Free Trade Unions
(ICFTU), which refer largely to outstanding issues of law and practice relating to the Convention which are already under
examination, and to provisions of the 2002 law on special economic zones exempting investment companies newly
established in the zones from the legal provisions on the organization of labour, and to anti-union acts in a number of
enterprises in the zones, including pressure on members to leave unions. The Committee notes the recent reply from the
Government which it will examine at its next session.

The Committee requests the Government, in the context of the regular reporting cycle, to send for examination at
the Committee’s next session, to be held in November—December 2007, its comments on all the matters of law and
practice concerning the Convention raised in the Committee’s previous observation (see 2005 observation, 76th
Session).

El Salvador
Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1995)

The Committee notes the Government’s report.

Article 3 of the Convention. In its previous comments, the Committee requested the Government to indicate the
number of rural workers’ organizations existing and the number of rural workers who are members of both rural
organizations and other trade union organizations. In this respect, the Committee notes the Government’s indication that
the National Department of Social Organizations of the General Directorate of Labour has registered five rural workers’
organizations (the Union of Self-Employed Indigenous Rural Workers of El Salvador (INCAS), the Union of Self-
Employed Stock-Raising Workers of El Salvador (SITRIAS), the Union of Self-Employed Agricultural Workers of the
Canton of Achiotales (SITIACA), the Union of Agricultural Self-Employed Workers of El Salvador (SITRAES) and the
Union of Self-Employed Workers of the Communal National Coordinator of Indigenous Persons in El Salvador
(CCNIS)), and that the above organizations have a total of 219 worker members.

Article 4. The Committee also requested the Government to provide information on the measures adopted to
facilitate the establishment and growth, on a voluntary basis, of strong and independent organizations of rural workers. In
this respect, the Committee notes the Government’s indication that: the National Department of Social Organizations of
the Ministry of Labour and Social Insurance provides advice to workers on the procedures for the registration of trade
unions and collective agreements, which have been simplified; a guide will be published containing the requirements and
procedures for the establishment of trade unions; and the labour legislation of El Salvador will be disseminated through
brochures. Finally, the Government indicates that in the context of the report entitled “The Labour Dimension in Central
America and the Dominican Republic”, the importance is acknowledged of strengthening and protecting collective labour
rights, particularly in relation to anti-trade union discrimination, and of facilitating the establishment of trade unions. The
Committee requests the Government to continue taking the necessary measures to facilitate the establishment and
growth, on a voluntary basis, of strong and independent organizations of rural workers.

Equatorial Guinea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2001)

The Committee notes the comments of 10 August 2006 by the International Confederation of Free Trade Unions
(ICFTU), referring among other things to the administrative authority’s refusal to register a number of trade unions. The
Committee also notes a case examined by the Committee on Freedom of Association, which likewise concerns the
administrative authority’s refusal to register two trade union organizations (see 340th Report of the Committee on
Freedom of Association, Case No. 2431). The Committee expresses its concern at the ICFTU’s allegations and requests
the Government to send its comments on them.

In its last observation, the Committee noted that, due to the lack of a trade union tradition, there were still no
workers’ unions operating in the country. The Committee again asks the Government, in the context of the regular
reporting cycle, to send information on the measures taken or envisaged to ensure that workers are able to establish the
organizations they deem appropriate.

The Committee points out to the Government that it may seek technical assistance from the Office in solving these
serious problems.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2001)

1. Article 4 of the Convention. Collective bargaining. The Committee notes the comments of the International
Confederation of Free Trade Unions (ICFTU) dated 10 August 2006 which, in particular, allege that the authorities and
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employers determine wages without consulting workers or engaging in negotiations. The Committee considers that the
comments are related to its previous observation in which it noted the absence of trade unions and recalled that the
existence of trade unions is a prerequisite for the application of the provisions of Article 4 of the Convention. Under these
conditions, the Committee once again requests the Government to adopt the necessary measures without delay to create
appropriate conditions for the establishment of trade unions and to provide information on any measure adopted in
this regard in the context of the regular reporting cycle.

2. The Committee also recalls that in its previous observation it referred to section 6 of Act No. 12/1992 of 1
October 1992 on trade unions and collective labour relations, which provides that the organization of officials of the
public administration shall be regulated by a special Act and that the Act has not yet been adopted. The Committee
requests the Government, in the context of the regular reporting cycle, to indicate whether the special Act has been
adopted and ensures the right to organize of public officials, and to provide detailed information on the application of
the Convention with regard to public officials who are not engaged in the administration of the State.

Eritrea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2000)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer in a general manner to the pending legislative issues relating to the application of the Convention which
are now being examined. The ICFTU also indicates the arrest and disappearance of trade union leaders and the arrest and
imprisonment without charge of an employers’ leader. In this regard, while recalling that the rights of workers’ and
employers’ organizations can only be exercised in a climate that is free from violence, pressure or threats of any kind
against these organizations’ leaders and members and that it is for governments to ensure that this principle is
respected, the Committee asks the Government to provide its observations relating to the comments made by the
ICFTU.

Moreover, the Committee requests the Government to provide, in time for its next session in November—December
2007 and in accordance with the regular reporting cycle, its observations on all the legislative issues and issues relating
to the application of the Convention in practice which were mentioned in the Committee’s previous direct request in
2005 (see 2005 direct request, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2000)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer, in part, to outstanding legislative issues, and issues relating to the application of the Convention in
practice that are now being examined. In this regard, the Committee asks the Government to send its observations
concerning the ICFTU’s comments.

Moreover, the Committee requests the Government to communicate, in accordance with the regular reporting
cycle and in time for the Committee’s next session in November—December 2007, its observations on all the legislative
issues and issues relating to the application of the Convention in practice mentioned in its previous observation in 2005
(see 2005 observation, 76th Session).

Estonia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1994)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer to legislative issues and issues relating to the application in practice of various provisions of the
Convention, including restrictions on the right to strike of public servants who do not exercise authority on behalf of the
State. The Committee notes the recent communication of the Government which replies to the ICFTU’s comments. The
Committee will examine the ICFTU’s comments and the Government’s reply at its next session and requests the
Government, in the context of the regular reporting cycle, to provide its observations for the November—December 2007
session on all the issues mentioned in the Committee’s previous direct request in 2005 (see 2005 direct request,
76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1994)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006 and of the recent reply from the Government to these comments, which refer to legislative issues, and issues relating
to the application in practice of the various provisions of the Convention. The Committee will examine these matters at
its next session.
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Ethiopia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1963)

The Committee takes note of the comments of the International Confederation of Free Trade Unions (ICFTU) dated
12 July 2006 on the application of the Convention as well as the Government’s reply thereto. The ICFTU’s comments
concern some issues raised in the Committee’s previous observation (limitation on the right to organize of certain
categories of workers — employees of state administration, judges and prosecutors — limitations on the right to strike and
possible arbitrary dissolution of trade unions) and allegations that in particular, concern violations of teachers’ trade union
rights (limitations on the right to organize, creation of a union controlled by the Government, closing and occupation of
offices and freezing of financial assets, sentencing and detention of members). The Committee also takes note of the
comments dated 31 August 2006 of Educational International (EI) on violations of teachers’ trade union rights already
mentioned by the ICFTU.

Concerning the alleged limitations on the right of teachers to organize, the Committee notes the Government’s reply
to the effect that teachers in the private sector have the right to form trade unions under Labour Proclamation
No. 377/2003 and that teachers employed in the public sector are also guaranteed the right to form professional
associations (according to the Government, there are two such associations in Ethiopia) and that the Civil Agency of the
Federal Democratic Republic of Ethiopia is still conducting further study as to how public servants in general as state
employees can form unions. Recalling that the only exceptions authorized by Convention No. 87 are the members of the
police and armed forces, the Committee requests the Government to take all the necessary measures to guarantee that
the right to organize of the abovementioned categories of workers is ensured in law and in practice.

Concerning the alleged detention of Mr Kebede, chair of the Addis Ababa’s branch of the Ethiopian Teachers’
Association (ETA), on 1 November 2005, the Committee notes the Government’s statement that his arrest has no relation
whatsoever with his affiliation with the ETA as he was detained by a court order for his alleged involvement in the street
violence organized by the opposition party, the Coalition For Unity and Democracy (CUD) after the May national
elections in Ethiopia, and charged with two offences (outrage against the constitutional order and attack on the political
and territorial integrity of the State). The Committee requests the Government to send its observations on the alleged
occupation by the police of ETA’s headquarters on the same day and a copy of the judgement rendered against Mr
Kebede.

In respect to the allegation concerning the Government’s creation and control of a teachers’ trade union (according
to the Government, called the Confederation of Ethiopian Trade Unions — CETU), the Committee notes the Government’s
statement that this is a patently false and defamatory allegation. The Government underscores that CETU is an
independent organization, which is established based on ILO Conventions, the Constitution, the labour law and other
related rules and regulations, and has its own constitution and organizational modalities to perform its tasks free of
government interference. In this respect, the Committee requests the Government to send its observations on the
allegation that ETA’s union dues are being redirected to a controlled trade union.

Finally, the Committee notes the Government’s statement concerning the other ICFTU allegations that replies have
been given to most of them and that others are out of date in the sense that files concerning them have been closed. In this
respect, the Committee requests the Government to send its observations regarding the following ICFTU and EI
concrete comments: (1) ETA’s offices closed, documents and electronic equipment confiscated from offices in 2005
and its financial assets frozen since 1993; (2) nine teachers from the ETA’s Addis Ababa branch arrested and two
badly beaten on 25 September 2005 following a meeting to discuss preparations for World Teachers’ Day;
(3) approximately 24 teachers/ETA members detained in November 2005; (4) charges including conspiracy, armed
insurrection, high treason and genocide brought against ETA’s leaders carrying sentences ranging from three years to
the death penalty; (5) 58 teachers and ETA members believed to be still in prison, denied release on bail and prevented
from meeting their lawyers at the end of 2005. Furthermore, the Committee requests the Government to send its
response to the Committee’s previous observation (see 2005 observation, 76th Session) for examination during the
regular reporting cycle.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1963)

1. Comments of Education International. The Committee takes note of the comments dated 31 August 2006 of
Education International (EI) concerning specific violations of the Convention regarding teachers’ trade union rights in the
public sector, including interference in trade union activities of the Ethiopian Teachers Association (ETA) by way of
creation and control by the Government of a teachers’ trade union, and the harassment of teachers (dismissals, transfers,
etc.) in connection with their union affiliation. While expressing its concern regarding these allegations, the Committee
requests the Government to provide detailed observations on ED’s allegations, taking into account that the Government
only referred in its report to the competence of labour inspectors to put before the courts cases of interference in trade
union activities.
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2. Article 4 of the Convention. Collective bargaining. The Committee notes that sub-article (6) of article 130 of the
Labour Proclamation has been amended by Proclamation No. 494/2006 which provides that, if the negotiation to amend or
replace a collective agreement is not finalized within three months from the expiry date of the collective agreement, the
provisions of the collective agreement relating to wages and other benefits shall cease to be effective. The Committee
considers, on the one hand, that the fact that the parties do not reach an agreement on salaries and other benefits should not
result in the annulment of other negotiated clauses. On the other hand, the Committee considers that this provision does
not take into account the reasons behind a failure to finalize a new agreement nor the eventual responsibility of one or the
other party for this failure and could therefore in some cases not be conducive to promoting collective bargaining. The
Committee requests the Government to take measures in order to amend the legislation and bring it into conformity
with the Convention.

3. The Committee also takes note of the draft Regulation concerning employment relations established by religious
or charity organizations of 2006. Article 4 of this draft provides that “employment relation established by religious or
charity organisations with a person for administrative or charity work shall not be obliged to enter into collective bargain
concerning salary increment, fringe benefits, bonus and similar other benefits which may incur financial expense upon the
organisation”. The Committee recalls that collective bargaining should be promoted also in respect to these categories of
workers in accordance with the Convention and that no restrictions on the scope of bargaining should be imposed on these
categories of workers. The Committee requests the Government to amend this draft in order to bring it into conformity
with the Convention.

The Committee will examine the other questions raised in its previous observation next year, during the regular
reporting cycle.

Fiji
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2002)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which largely refer to pending issues relating to the legislation and the application of the Convention in practice that
are already under examination. The ICFTU also alleges restrictions in practice on the rights set out in the Convention, and
particularly failure to comply with judicial orders requiring employers to recognize trade unions, illegal and intimidatory
practices to prevent the right to organize in export processing zones and the declaration by the administrative authorities
that strikes are illegal. The Committee takes note of the recent communication of the Government containing its
observations on these comments.

The Committee will examine the comments of the ICFTU, with the Government’s observations to these
comments, at its next meeting and requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session (November—December 2007) on all of the matters relating to legislation
and the application of the Convention in practice raised in its previous direct request in 2005 (see 2005 direct request,
76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1974)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer largely to pending issues relating to the legislation and the application of the Convention in practice that
are already under examination. The ICFTU’s allegations also relate to restrictions in practice on the rights set out in the
various provisions of the Convention and the difficulty of concluding collective agreements in export processing zones. In
this regard, the Committee notes that the Government’s observations have been recently received and the Committee
will examine them at its next session.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to legislation and
the application of the Convention in practice raised in its previous observation in 2005 (see 2005 observation, 76th
Session).

Gabon

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer largely to pending issues relating to the legislation and the application of the Convention in practice that
are already under examination, as well as restrictions on trade union rights, and particularly on the exercise of the right to
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strike and acts of violence by the police against trade unionists. The Committee takes note of a recent communication
from the Government containing its observations on these comments.

The Committee will examine the comments of the ICFTU with the Government’s observations to these comments
at its next session and requests the Government, in the context of the regular reporting cycle, to provide its observations
for this session (November—December 2007) on all the matters relating to the legislation and the application of the
Convention in practice raised in its previous direct request in 2005 (see 2005 direct request, 76th Session).

Gambia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2000)

The Committee notes the Government’s report.

The Committee further notes the comments submitted by the International Confederation of Free Trade Unions
(ICFTU) in a communication dated 10 August 2006 concerning issues already raised.

Scope of the Convention. The Committee notes that Labour Act No. 12 of 1990 (the Act) does not apply to workers
engaged in civil service, prison service and domestic service. The Committee notes that according to the Government the
new labour bill empowers the Secretary of State to extend the scope of the bill to cover any category of worker excluded.
While recalling that only the armed forces, the police and public servants engaged in the administration of the State
can be excluded from the guarantees of the Convention, the Committee requests the Government to guarantee that the
rights afforded by the Convention are ensured for the abovementioned categories of worker.

Article 1 of the Convention. Protection against acts of anti-union discrimination. The Committee had noted that
section 75 of the Act provides that any term or condition in a contract of employment, whether express or implied,
prohibiting an employee from becoming or remaining a member of any trade union, or purporting to subject the employee
to any penalty, loss of benefit or detriment by reason of such membership, shall be null and void. However, according to
section 73(1), not all workers are entitled to a written contract of employment, this type of contract being reserved to
specific cases of employment, in particular, fixed-term employment of six months or more. The Committee requests the
Government to indicate the way in which workers are guaranteed protection against acts of anti-union discrimination
in cases where the employment relationship is not based on a written contract of employment.

The Committee had noted that Part IX, sections 109—125 of the Bill by which the Act was introduced to Parliament
contained provisions on protection against dismissal by reason of union membership or because of participation in trade
union activities, including strikes, and provided for compensation and reinstatement as remedies for such acts. However,
the corresponding provisions are missing from the copy of the Labour Act adopted by Parliament, which the Committee
has at its disposal. The Committee therefore requests the Government to transmit a complete copy of the Act.

Article 2. Protection against acts of interference. The Committee had noted that there is no provision in the Act
concerning protection against acts of interference by workers’ and employers’ organizations (or their agents) in each
other’s affairs. The Committee notes that according to the Government the new labour bill provides protection against acts
of interference. The Committee requests the Government to communicate the text of any provisions of the new labour
bill that prohibit acts of interference (such as the establishment or financial support of workers’ organizations with the
object of placing them under the control of employers or employers’ organizations) and guarantee sufficiently rapid
appeal procedures and dissuasive sanctions against such acts.

Article 4. Measures to encourage and promote the full development and utilization of machinery for voluntary
negotiation between employers or their organizations and workers’ organizations. The Committee had observed that
section 161 of the Act provides that voluntary agreements may be registered by the Commissioner upon the application of
both parties to the agreement. Noting that the wording of this section seems to allow discretionary power to deny
registration, the Committee recalls that the registration of the collective agreement can be refused only if it has a
procedural flaw or does not conform to the minimum standards laid down by general labour law. The Committee notes
that according to the Government the new labour bill does not give discretionary power to the Commissioner. It requests
the Government to transmit a copy of the relevant provisions.

The Committee had noted that, according to section 168, in order to be recognized as a sole bargaining agent, a trade
union must be registered as “efficient”, within the meaning of sections 128(5) and 142 of the Act (i.e. the Registrar should
be satisfied that the trade union is and is likely to remain independent and is capable of efficiently representing its
members and conducting the trade union affairs). Considering that provisions which allow such great discretionary
power to the Registrar are contrary to the principle of the autonomy of the parties in collective bargaining and
therefore are not in conformity with the Convention, the Committee requests the Government to repeal or amend
sections 128(5), 142 and 168, accordingly.

The Committee also noted that according to section 168, in order to be recognized as a sole bargaining agent, a trade
union should represent a certain percentage of employees under a contract of service (30 per cent in the case of a single
union and at least 45 per cent if the establishment in question employs at least 100 people; in this case, the bargaining
agent could be composed of two or more trade unions). The Committee recalls that where, under a system for
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nominating an exclusive bargaining agent, there is no union representing the required percentage to be so designated,
collective bargaining rights should be granted to all the unions in the unit, at least on behalf of their own members and
requests the Government to take the necessary measures in order to bring the legislation into conformity with the
Convention.

The Committee further noted that section 168(6) provides that an employer may, if he or she wishes, organize a
secret ballot upon receiving an application to establish a sole bargaining agent. The Committee considers that the
organization of a ballot for determining representativeness should be carried out by the authorities or an independent party
upon a request presented by a union. While taking note of the Government’s statement according to which the appropriate
authorities will be informed of the Committee’s comments in order to make the necessary changes, the Committee
requests the Government to amend section 168(6) in accordance with the above.

The Committee had noted that under section 167, a work committee could be set up at an establishment where at
least 100 employees are employed. The Committee notes that the Government has communicated the text of the relevant
provisions of the new labour bill. The Committee requests the Government to clarify the role of such committees and
more specifically to indicate: (1) whether trade union representatives can be elected to such committees; and (2)
whether these committees can negotiate and conclude collective agreements even when a union exists in the
undertaking.

Article 6. The Committee had requested the Government to indicate whether public servants not engaged in the
administration of the State are granted collective bargaining rights and to specify the relevant legislative provisions. The
Committee notes that according to the ICFTU, these categories of worker do not have the right to form unions and
therefore do not have the right to collective bargaining. The Committee notes that according to the Government the
relevant authorities will be advised to grant the right to collective bargaining to civil servants in the new labour bill.

The Committee trusts that the Government will take all necessary steps to bring its national law into conformity
with the Convention and requests the Government to keep it informed of any measures taken or envisaged in this
respect, in particular those concerning the adoption of the new labour bill.

Georgia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1999)

The Committee takes note of the comments of the International Confederation of Free Trade Unions (ICFTU) dated
10 August 2006 referring to the issues previously raised by the Committee and alleging that the draft Labour Code was
prepared without prior consultation with trade unions. The Committee requests the Government to provide its
observations thereon.

The Committee notes that the draft Labour Code referred to by the ICFTU was recently adopted. It appears that,
with the adoption of the Labour Code, the Law on Trade Unions will remain in force, and the Law on Collective Contracts
and Agreements of 1997 and the Law on Collective Labour Disputes of 1998 will be repealed. Noting that the Labour
Code contains no sections concerning the freedom of association generally and that the Law on Trade Unions does not
regulate all aspects of freedom of association, it appears that by repealing the abovementioned legislation, there are
numerous aspects of freedom of association that will not be sufficiently protected in law (such as the right of workers and
employers to establish and join organizations, the rights of such organizations, the procedure for calling a strike and other
strike-related issues). The Committee recalls that Article 1 of the Convention provides that “Each Member of the
International Labour Organization for which this Convention is in force undertakes to give effect to [its] provisions”. It
therefore requests the Government to indicate whether it has an intention to adopt additional legislation to this end.
With regard to the specific provisions of the Labour Code, the Committee is addressing a request directly to the
Government.

The Committee requests the Government to provide with its next report the information on the pending questions
addressed in the Committee’s previous observation (see 2005 observation, 76th Session) and direct request (see 2005
direct request, 76th Session), which the Committee will examine under the regular reporting cycle in 2007.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1993)

The Committee takes note of the comments submitted by the International Confederation of Free Trade Unions
(ICFTU) in a communication dated 10 August 2006 alleging that the draft Labour Code, which would undermine trade
union rights, was prepared without prior consultation with trade unions. The Committee requests the Government to
provide its observations thereon.

The Committee notes that the draft Labour Code referred to by the ICFTU was recently adopted. The Committee
further notes that with the adoption of the Code, while the Law on Trade Unions will remain in force, the Law on
Collective Contracts and Agreements of 1997 and the Law on Collective Labour Disputes of 1998 will be repealed.
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Article 4 of the Convention. The Committee notes that according to section 13 on the internal labour regulations, the
employer (unilaterally) is authorized to specify the duration of a business week, the daily schedule, shifts, the duration of
breaks, the time and place of remuneration payment, the duration of and the procedure for granting a leave and unpaid
leave, the rules for complying with labour conditions, the type and the procedure for work-related incentives and
responsibilities, the procedures for consideration of complaints/applications and other special rules subject to the specifics
of the business of the organization. The Committee further notes Chapter XII of the Code (sections 41-43), which
concerns collective labour relations. Under section 41(1), “a collective contract shall be concluded between an employer
and two or more employees”. According to section 42(1) and (3), for the purposes of concluding, changing or terminating
a collective contract, or for the purpose of protecting the employees’ rights, the unions of employees act through their
representatives, defined as any physical person. Furthermore, in accordance with section 43(2), an employee may
conclude individual and/or several collective contracts with one employer. Pursuant to subsections (4) and (5) of the same
section, if one of the parts of the contract is annulled on the initiative of either party, this will cause the termination of
labour relations pursuant to the Labour Code; and the existence of collective contracts does not limit the right of the
employee or the employer to terminate the contract. The Committee considers that sections 13 and 41-43 read together do
not refer to collective agreements in the sense of Convention No. 98, i.e. agreements regulating terms and conditions of
employment negotiated between employers or their organizations and workers’ organizations. Moreover, with the Law on
Trade Unions containing one general provision on the right of trade unions to collective bargaining, and the Law on
Collective Contracts and Agreements repealed, it is not clear how collective bargaining will be regulated. Considering
that the provisions of the new Labour Code do not appear to promote collective bargaining as called for by Article 4 of
the Convention, the Committee requests the Government to take the necessary measures, either by amending the
Labour Code or by adopting specific legislation on collective bargaining, so as to ensure the right to bargain
collectively enshrined in Article 4 of the Convention. The Committee requests the Government to keep it informed of
the measures taken or envisaged in this respect.

With regard to certain other provisions of the Labour Code, the Committee is addressing a request directly to the
Government. The Committee requests the Government to provide with its next report the information on the pending
questions addressed in the Committee’s previous observation (see 2005 observation, 76th Session) and direct request
(see 2005 direct request, 76th Session), which the Committee will examine under the regular reporting cycle in 2007.

Germany

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer largely to pending issues relating to the legislation and the application of the Convention in practice that
are already under examination. The Committee notes the recent communication of the Government which replies to the
ICFTU’s comments.

The Committee will examine the ICFTU’s comments and the Government’s reply at its next session and requests
the Government, in the context of the regular reporting cycle, to provide its observations for the November—December
2007 session on all the issues relating to the legislation and the application of the Convention in practice raised in its
Pprevious observation in 2005 (see 2005 observation, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer to issues relating to the application of the Convention in practice that are now being examined. The
Committee further notes a recent communication from the Government.

The Committee will examine the comments from the ICFTU and the reply from the Government at its next
meeting and it requests the Government to communicate, in accordance with the regular reporting cycle and in time
for the Committee’s next session (November—December 2007), its observations on all the legislative issues and issues
relating to the application of the Convention in practice mentioned in its previous observation in 2005 (see 2005
observation, 76th Session).

Ghana

Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87) (ratification: 1965)

The Committee notes the Government’s report and the comments submitted by the International Confederation of
Free Trade Unions (ICFTU) on 10 August 2006. The ICFTU’s comments refer to matters previously raised by the
Committee, as well as to allegations of the police firing shots and tear gas to disperse protesting miners and the dismissal
of 17 workers, including five union executives, following a strike. The Committee notes the recent communication of the
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Government which replies to the ICFTU’s comments. The Committee will examine the ICFTU’s comments and the
Government’s reply at its next session.

In its previous comments the Committee had asked the Government to provide information in its next report on any
practical use of the powers to suspend the operation of any law and prohibit public meetings and processions established
under the Emergency Powers Act, 1994. The Government indicates in this respect that the Emergency Powers Act, 1994,
is applicable only in exceptional cases, where a state of emergency has been declared, and then only for the duration of the
state of emergency; the Act is not intended to be of general application, nor is it directed against the activities of workers’
organizations. The Committee takes due note of this information.

The Committee is raising other points in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
20006, referring to the denial of the right to collective bargaining for workers in the prison services, who are excluded from
the right of association in the same way as workers in the intelligence services, and to acts of anti-union discrimination in
many companies. The Committee notes the recent reply from the Government, which will be examined at its next
session.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session (November—December 2007) on all of the issues relating to legislation
and the application of the Convention in practice raised in its previous direct request in 2005 (see 2005 direct request,
76th Session).

Guatemala

Right of Association (Agriculture) Convention, 1921 (No. 11)
(ratification: 1988)

The Committee notes the Government’s report.

The Committee recalls that its previous comments referred to the prohibition of strikes and work stoppages by
agricultural workers during the harvest, with a few exceptions (sections 243(a) and 249 of the 1947 Labour Code, as
amended in 1992). In this respect, the Committee notes with satisfaction Decree No. 18-2001, section 13 of which amends
the abovementioned sections of the Labour Code, thus lifting this prohibition.

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1952)

The Committee notes the Government’s reply to the comments made by the International Confederation of Free
Trade Unions (ICFTU) of 31 August 2005, and the Trade Union Confederation of Guatemala (UNSITRAGUA), of
26 August 2006, relating to matters concerning the legislation and the application of the Convention in practice that are
already under examination by the Committee, as well as acts of violence, including murder, death threats and the
circulation of blacklists of trade union representatives, the persecution of workers because of the establishment of a trade
union, the subcontracting of workers with a view to undermining the union in a banking establishment, and threats and
acts of violence against the judicial labour authorities, resulting in a situation of grave impunity and the denial of the right
to strike. The Committee observes that these allegations are being examined in the context of Cases Nos. 2017 and 2050,
2241, 2259, 2341 and 2413, which are currently before the Committee on Freedom of Association.

In its previous observation, the Committee noted the comments made by UNSITRAGUA and the National State
Union Workers’ Federation (FENASTEG) indicating that the Civil Service Bill establishes a percentage that is too high
for the establishment of trade unions and restricts the right to strike. In this respect, the Committee notes the
Government’s indication that the Bill is the subject of consultations with trade union organizations, that it was submitted
to the Tripartite Committee on International Labour Affairs and that Congress has met federations and confederations to
discuss the matter. The Committee hopes that the Bill that emerges from the process of consultation will be in full
conformity with the provisions of the Convention and it requests the Government to keep it informed of the respective
legislative developments. The Committee reminds the Government that the technical assistance of the Office is at its
disposal.

Finally, the Committee requests the Government, in accordance with the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to the legislation
and the application of the Convention in practice raised in its previous observation in 2005 (see 2005 observation, 76th
Session).
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Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the Government’s report and the discussion held in the Conference Committee on the
Application of Standards in June 2006 and in the context of Cases Nos. 2203, 2241, 2295, 2341, 2361, 2413, 2445 and
2482 presently before the Committee on Freedom of Association.

The Committee also notes the reply of the Government to the comments submitted by the Trade Union of Workers
of Guatemala (UNSITRAGUA) on 26 August 2005, which the Committee had taken note of in previous comments and
which refer principally to matters already raised by the Committee and treated in the cases examined by the Committee on
Freedom of Association. In this regard the Committee takes note of the information provided by the Government,
according to which UNSITRAGUA had accepted the Government’s invitation to present all the complaints submitted to
the ILO supervisory bodies, and had presented a list of cases and concerns that will be analysed by the Government.

The Committee takes note of the comments submitted by the International Confederation of Free Trade Unions
(ICFTU) on 12 July 2006, which refer to: (1) the climate of violence in which, in certain cases, trade unionists must carry
out their union-related activities; (2) the dismissal of workers attempting to organize a union or engage in collective
bargaining; (3) the circulation of blacklists; (4) acts of intimidation by employers aimed at trade unionists; (5) the
tardiness of the administering of justice; (6) the low number of collective agreements concluded in the maquila sector.
The Committee requests the Government to submit its observations thereon.

The Committee notes the general declarations of the Government, according to which efforts have been taken at the
institutional level to ensure respect, administratively and legislatively, of the Committee’s observations. The Government
emphasizes that the dimension of work is essential for the successful application of the Free Trade Agreement between
Central America, the Dominican Republic and the United States, which entered into force in April 2005. In the context of
this treaty a document entitled “Building upon progress: Reinforcing respect and capacities” was elaborated, which
contains recommendations and concrete means to accelerate and improve the respect for labour laws and institutions, and
which identifies six areas of priority for action intended to improve the rights of workers and comprised of the
strengthening of the judicial system with respect to labour matters and guarantees of protection against discrimination in
the workplace. The Government adds that, through the “Comply and Win” plan approved by the Government of the
United States and the Ministry of Labour and Social Security, it has committed itself to publicizing and disseminating —
by means of print media, radio and the Internet — the Labour Code, the ILO’s fundamental Conventions, and the
establishment of the office of alternative dispute resolution. Moreover, in this framework, and with the financial support of
the US Department of Labor, the ILO Subregional Office for Central America will carry out a project entitled “The
strengthening of justice at work in Central America and the Dominican Republic.”

The Government adds that the Ministry of Labour and Social Security, through the Unit on International Labour
Affairs, had initiated a process of training on the ILO and the State’s obligations with respect to ratified Conventions,
intended for labour court judges, the appeals chambers of the Supreme Court, the Public Ministry’s Special Office on
offences against journalists and trade unionists, and other public institutions. The Tripartite Commission, in particular its
subcommittee on legal reform, continues to convene periodically in attempting to arrive, through consensus, at a
resolution in response to the comments of the Committee of Experts. Further significant accomplishments include:
scheduling bimonthly meetings of the tripartite subcommittees on legal reform; developing proposals on the procedures
for the adjudication of labour violations; and maintaining constant contact with the Congressional Labour Committee in
order to approve proposals formulated on a tripartite basis. The Government had put into motion a rapid response
mechanism for cases, in the context of which eight conciliation meetings were held, each one concerning cases of
violation of trade union rights. Finally, the Government indicates that the First Vice-Minister of Labour met periodically
with representatives of workers’ and employers’ organizations in order to establish a permanent mechanism for dialogue
intended to produce consensus.

The Committee recalls that, for several years, it has raised a number of points concerning the exercise of trade union
rights in practice:

Failure to comply with orders to reinstate dismissed trade unionists. The Committee notes that, according to the
Government, after having consulted the labour court judgements, it had not found any pending reinstatement orders. It
adds however that, before the Chamber of amparo (protection of constitutional rights) and Interim Judgements of the
Supreme Court, there are actions in amparo pending that have prevented the execution of orders to reinstate until a final
decision has been rendered.

Tardiness of the procedure to impose penalties for breaches of the labour legislation. In this regard, the Committee
notes that, according to the Government, the Special Commission on Reforms in the Legal Sector had rendered a
favourable judgement with respect to the reform of 12 articles of the law on amparos and their constitutionality, with the
goal of accelerating the procedures, obtaining more effective protection of fundamental individual rights, so as to render
such protection equal to those afforded other rights to which recourse may be had. The Congress of the Republic had in its
third reading approved the discussion and approval of reforms to the law, which was transmitted to the Constitutional
Court. The Government adds that, according to the statistical information compiled by the Supreme Court, there are no
complaints respecting the tardiness of the procedures for sanctions against violations of trade union rights. The Committee
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observes nevertheless that the trade unions had previously drawn attention to the problem of the slowness of the
procedures.

Need to promote trade union rights in export processing zones (maquila enterprises). The Committee takes note of
the Government’s indication that a national political project of consultation is developing that is free to workers wishing to
unionize and consists of three phases: (1) the elaboration of educational materials on freedom of association; (2) the
training of civil servants in the Labour Ministry on issues concerning collective rights at work and administrative rights;
(3) the establishment of free legal counselling services in the central headquarters and regional offices of the Ministry of
Labour; (4) the evaluation of the functioning and continuity of the project. The Government adds that since 2003 ten
labour inspectors in the maquila sector have been trained, and that a special unit is charged with complaints and disputes
at work. The Committee also refers to the existence of a conflict prevention body within the maquila sector, the principal
function of which consists of coordinating the dissemination of information on rights at work to workers, managing
directors and middle managers in the maquila sector. The Government indicates that, in August 2006, a tripartite seminar
was held on association rights on rights at work and trade union rights in the magquila sector, with the support of the ILO
subregional office. According to the Government, there are actually eight industrial textile unions in the maquila sector
and, between January and March 2006, two new trade unions have been registered, comprised of 24 and 27 affiliates,
respectively.

Numerous anti-union dismissals and violations of collective agreements. In this respect the Committee notes that the
Government provides general information on the number of complaints presented and the measures in progress
concerning these complaints, in different regions and export processing zones. The Committee also notes the
Government’s statements, according to which the tripartite commission on international labour affairs had promoted the
establishment of a rapid intervention mechanism for complaints relating to trade union rights, in the context of which nine
cases were heard in 2005, and four in 2006. Moreover the Government provides information submitted by various labour
tribunals demonstrating that, in one tribunal for instance, 241 trials concerning reinstatement, termination of contract and
reprisals were in progress. The Committee notes nevertheless that, for example, two complaints concerning anti-union
discrimination in the private sector and five in the municipal sector had been submitted to the Sixth Regional Chamber of
Quetzaltenango of the Ministry of Labour and Social Security. As concerns the dismissal of trade union officers, the
Committee notes that there were 25 complaints in the private sector and 18 in the municipal sector. As concerns the failure
to apply collective agreements, there were two complaints in the private and 18 complaints in the municipal sectors.
According to the information provided by the tribunals, there were no cases concerning violation of a collective
agreement. Finally, there were 16 complaints relating to the export processing zones.

In its previous comments the Committee had noted the comments submitted by several national and international
trade union organizations, and had highlighted the very high number of dismissals of trade union officers and the recurring
violations of the right to collective bargaining, including in the public sector.

Inadequate guarantees in the procedure for the termination of civil servants (section 79 of the Civil Service Act;
section 80 of its implementing regulation; Decree No. 35-96 amending Decree No. 71-68 of the Congress of the Republic
and Government Order No. 564-98 of 26 August 1998). As concerns this issue, the Committee notes the Government’s
indication that the persons affected may submit an administration appeal before the National Chamber of the civil service
(articles 79 and 80 of the Law on civil service and its regulation) and may also appeal to the judicial tribunals in
conformity with the labour legislation.

Need for the Code of Labour Procedures to be subject to in-depth consultations with the most representative
organizations of workers and employers. The Committee notes the indications of the Government, according to which the
Code of Labour Procedures is not on the agenda of the tripartite commission on international labour affairs, or that of the
tripartite subcommittee on legal reform, and that there exists no will or support from any quarter to propose consultations
with the most representative workers’ and employers’ organizations.

Statistics. The Committee notes the abundant statistical information submitted by the Government concerning
complaints in different regions of the country, from 2005 to the beginning of 2006, as well as the complaints arising out of
the maquila sector from 2004 up to the beginning of 2006.

Generally speaking, the Committee observes that the majority of complaints arise out of the private sector, although
the number of complaints in the public sector remains significant. The facts revealed relate principally to: violations of
collective agreements; acts of employer interference; acts of anti-union discrimination, particularly in the context of trade
union formation; and anti-union dismissals. In the majority of cases, the procedures resulted in conciliations or the
withdrawal of the case. The Committee observes that the number of sanctions is very low; in fact, the statistics provided
by the Government indicate not one case involving sanctions.

Reform of the Civil Service Bill. As regards the reform of the Civil Service Bill, the Committee notes the
Government’s statement that it had organized broad consultations with all sectors of society and had sent the draft Bill to
Congress in November 2005, however the Congressional labour committee had issued an unfavourable decision regarding
the said Bill.

Technical mission. Taking note of the measures adopted by the authorities and the results of the dialogue held in
the Tripartite Commission, the Committee reiterates its concern with the persistence of the problems it had been raising
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for several years. In this respect, the Committee welcomes the Government’s recent acceptance of a technical mission
in the country and expresses the firm hope that this would help the Government to take the necessary measures to
bring the national legislation into conformity with the requirements of the Convention. The Committee requests the
Government to keep it informed in this regard.

Awaiting the result of the mission accepted by the Government, the Committee will not proceed with a detailed
examination of the pending issues. The Committee wishes however to refer to the conclusions of the Conference
Committee, which requested the Government to take the necessary measures without delay to bring the law and practice
into full conformity with the Convention in the near future, in both the public and private sectors, and urged the
Government to adopt further measures for the effective protection of the rights set out in the Convention for workers in
export processing zones.

The Committee considers that the Government should provide additional information to the technical mission
and the Commiittee on the issues raised in the present observation, including statistics on collective agreements, and
information on the coverage and rate of unionization, as well as an evaluation by the tripartite committee of certain
issues in particular which remain deficient in the institutional system for the defence of trade union rights.

Guinea

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1959)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer, on the whole, to pending legislative issues which are now being examined. The ICFTU also indicates
difficulties in exercising the right to strike, together with police repression and the arrest of trade union leaders in cases
where strikes have taken place. In this regard, the Committee requests the Government to provide its observations
relating to the comments made by the ICFTU.

Moreover, the Committee requests the Government to provide, in time for its next session in November—December
2007 and in accordance with the regular reporting cycle, its observations on all the issues mentioned in the
Committee’s previous observation in 2005 (see 2005 observation, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1959)

The Committee takes note of the comments of 10 August 2006 by the International Confederation of Free Trade
Unions (ICFTU), which largely concern outstanding issues of law and practice relating to the Convention which are
already under examination. The Committee requests the Government to send its comments on the ICFTU’s
observations.

It also asks the Government, in the context of the regular reporting cycle, to send for examination by the
Commiittee at its session of November—December 2007, its comments on all the matters of law and practice regarding
the Convention raised in the Committee’s observation of 2005 (see 2005 observation, 76th Session) which also refer to
other observations of the ICFTU.

Guinea-Bissau

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1977)
The Committee notes the comments of 10 August 2006 by the International Confederation of Free Trade Unions

(ICFTU) as well as the reply thereto recently submitted by the Governments, which the Committee will examine in its
next session.

The Committee also asks the Government, in the context of the regular reporting cycle, to send for examination
at the Committee’s next session, to be held in November—December 2007, its comments on all the issues of law and
practice concerning the Convention raised in the Committee’s observation of 2005 (see observation of 2005, 76th
Session).

Guyana

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee takes note of the Government’s report and in particular of the Public Utility Undertakings and Public
Health Services Arbitration (amendment) Bill of 2006.
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The Committee recalls that its previous comments referred to the need to amend the Public Utility Undertakings and
Public Health Services Arbitration Act (cap. 54:01) which confers on the Minister broad powers to refer a dispute in the
services listed in the schedule (which may be revised at the discretion of the Minister) to a tribunal for compulsory
arbitration for services that go beyond those considered to be essential, and renders workers who take part in an illegal
strike liable to a fine or imprisonment (section 19).

As regards cap. 54:01 and in particular the schedule listing the essential services, the Committee notes that while it
has been considerably reduced with respect to the services included in it, it still contains some services that go beyond
those the interruption of which would endanger the life, personal safety or health of the whole or part of the population. In
fact, the dockage, wharfage, discharging, loading or unloading of vessels; the services provided by the Transport and
Harbours Department and the National Drainage and Irrigation Board cannot be considered as essential services in the
strict sense of the term. The Committee recalls, however, that the authorities may establish a system of minimum service
in those services considered to be of public utility. In such case, these minimum services should be defined and
established with the participation of workers’ and employers’ organizations.

As regards section 19, the Committee observes that the new Bill sets higher fines than those provided for in the
previous Act and maintains the imprisonment for those workers who take part in an illegal strike. The Committee reminds
the Government that by conferring on the Minister broad powers to refer to compulsory arbitration disputes in services,
not all of which are essential, and by providing for sanctions (fine or imprisonment) in the event of an illegal strike, the
Bill compromises the workers’ right to strike which the Committee considers to be one of the essential means available to
them to protect their interests. The Committee asks the Government to take into account the previous comments, so as to
ensure that the legislation to be adopted is in full conformity with the provisions of the Convention.

Concerning the comments made by the International Confederation of Free Trade Unions (ICFTU) in a
communication dated 29 October 2003, the Committee notes that the Government did not send its observations. These
comments refer to the abovementioned restrictions to the right to strike and to the change by the Government of the
procedure for payment of union dues by public servants. Currently, the Guyana Public Services Union (GPSU) is required
to ask individual members to resubmit authorization for the deduction of union dues in favour of the union, which is an
expensive and time consuming process. Although the Committee regrets that the trade union organization was not
consulted prior to the adoption of the new procedure in question, the Committee notes this does not violate the principles
of freedom of association. The Committee notes the conclusions and recommendations of the Committee on Freedom of
Association in Case No. 2187 (see 332nd Report) and, in particular, its request to the Government to ensure that the
deduction of trade union dues and their payment to the GPSU are carried out promptly and in full and to undertake
consultations with the GPSU without delay in order to forward to the GPSU any contributions which have been retained.
The Committee requests the Government to keep it informed of developments in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee notes the Government’s report and reply to the comments submitted by the International
Confederation of Free Trade Unions (ICFTU) in 2003, and the comments submitted by the ICFTU on 10 August 2006.

1. The Committee notes from the Government’s reply to the comments submitted by the ICFTU in 2003 that: (1)
the Trade Union Recognition Act contains protective provisions prohibiting and dissuasively sanctioning anti-union
discrimination; and (2) the matter relating to the refusal of the Forestry Commission to recognize, for collective bargaining
purposes, the Guyana Public Service Union (GPSU), has been dealt with by the Committee on Freedom of Association in
Case No. 2187.

2. The Committee notes further the ICFTU’s comment, in its 2006 communication, that, in December 2005, the
Government set the level of the public sector pay rise without consulting the GPSU — in breach of the collective agreement
with the union. The Committee requests the Government to reply to the ICFTU comment in its next report.

3. Previously the Committee had referred to the recognition of only those unions claiming 40 per cent support of the
workers, as set out in the Trade Union Recognition Act. Noting that the Government provides no information respecting
this matter, the Committee recalls the Government’s previous indication that consultations on this provision would be held
with representative organizations of employers and workers. Further recalling that, if no union covers more than 40 per
cent of the workers, collective bargaining rights should be granted to all the unions in the unit, at least on behalf of
their members (see General Survey of 1994 on freedom of association and collective bargaining, paragraph 241), the
Committee hopes that significant progress respecting this issue would be made in the near future and requests the
Government to keep it informed of the results of the consultative process.
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Haiti
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1979)

The Committee notes the Government’s reply to the comments sent by the International Confederation of Free Trade
Unions (ICFTU) on 31 August 2005. The Committee recalls that these comments mainly concerned legislative issues that
had already been examined in connection with dispute settlement mechanisms and the exercising of the right to strike,
although the following issues were also referred to:

—  The exclusion of certain categories of workers from the scope of the Labour Code, such as public service employees,
farmers, independent workers and domestic workers. In this respect, the Committee notes the Government’s
indications that public service employees are covered by specific legislation, namely the Act of 1982 regulating the
public service, which was recently revised by a decree dated 17 July 2005. The Committee asks the Government to
provide a copy of this text with its next report and to specify the texts governing the trade union rights of farmers,
independent workers and domestic workers, in so far as these categories, like public service employees, are not
covered by the Labour Code.

—  The allegations of murder, arrests, persecution and physical aggression involving trade union leaders, and acts of
violence committed in the Ouanaminthe free zone. The Committee notes that, according to the Government, the
trade union rights violations were committed at the level of the political police of the former regime, that the labour
administration practiced at present in Haiti is independent of political issues, and that the organizations have regular
and normal relations with the Labour Directorate. The Committee recalls that freedom of association can only be
exercised in a climate that is free from violence, pressure or threats of any kind against the leaders and members of
trade unions, and that it is the Government’s responsibility to ensure compliance with this principle. The Committee
asks the Government to keep it informed of the outcome of any inquiry into all the alleged incidents, in particular
the murder of the trade union delegate Guillaume Lafontant.

The Committee also recalls that for many years now its comments have referred to the need to:

—  take steps to amend section 34 of the Decree of 4 November 1983, which gives the Government broad powers of
supervision over trade unions, and sections 185, 190, 199, 200 and 206 of the Labour Code, which allow for
compulsory arbitration at the request of only one party to a labour dispute;

—  bring national legislation into line with the provisions of article 35 of the Constitution of 1987, which guarantees
freedom of association and protection of workers’ rights in both the public and the private sectors;

- amend sections 233, 239 and 257 of the Labour Code, so as to remove all impediments to the right of association of
minors and domestic workers and give foreign workers access to trade union office, at least after a reasonable period
of residence in the host country; and

—  repeal or amend section 236 of the Penal Code, under which Government consent is required for the establishment
of an association of more than 20 members.

The Committee also notes the Government’s information indicating that the Labour Directorate, through the
Conciliation Service, intervenes in labour disputes and sets out to resolve them by practising “amiable composition”, and
that, in the event of the failure of conciliation, disputes are referred to the court of law and notably to the labour tribunal
for a final decision. The Committee also notes that, according to the Government, the Labour Code has been under
revision since April 2000, but that, due to political troubles and the absence of parliament, it has not been possible to
complete the new draft. While recalling that, in its 2005 report, the Government had undertaken to facilitate the
alignment of Haiti’s legislation with the provisions of the Convention and that the Government may request the
technical assistance of the Office for this purpose, the Committee hopes that it will be possible to observe some progress
in this regard when it examines all these issues within the context of the regular report examination cycle in 2007.

Finally, the Committee notes the communication from the ICFTU dated 10 August 2006, which refers to issues
already examined by the Committee in its previous comments, and the raid carried out by armed policemen at the
premises of a higher level trade union organization. The Committee requests the Government to include its comments on
these matters in its next report.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

(ratification: 1957)

1. ICFTU comments. The Committee notes the Government’s reply to the comments of the International
Confederation of Free Trade Unions (ICFTU), dated 31 August 2005, on the application of the Convention.

The Committee also notes the communication dated 10 August 2006 from the ICFTU relating to issues already
raised and reporting certain recent violations of the Convention.

The Committee recalls that, in its comments in 2005, the ICFTU referred to the conflict between the trade union
organization Batay Ouvrye, Sokowa, trade union of the workers of the CODEVI Ouanaminthe, affiliated to the Bataye
Ouvrye, and the enterprise Grupo M, which resulted in the massive dismissal of trade unionists and interventions by the
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Dominican military to guarantee the security of the enterprise located in the export processing zone on the Haitian—
Dominican border. In this respect, the Government indicates that it has taken measures to provide the necessary support in
the context of the management of relations between these social partners. Several working meetings have been held, an
employment office has been established in Ouanaminthe with conciliation inspectors with the function of providing
support and ensuring control of employment relations in the export processing zone. Relations have since stabilized and a
collective agreement was concluded by the employer and the trade union in December 2005. The Government emphasizes
that violations of trade union rights were committed by the political police of the former regime and that trade union
organizations now maintain regular and normal relations with the Labour Directorate. The Committee notes this
information.

2. Articles 1, 2 and 4 of the Convention. The Committee refers to its previous comments, in which it requested the
Government to keep it informed of any developments regarding: (i) the adoption of a specific provision to afford
protection against anti-union discrimination at the time of recruitment; (ii) the adoption of provisions, coupled with
effective and expeditious procedures and sufficiently dissuasive sanctions, guaranteeing workers general and adequate
protection against acts of anti-union discrimination; and (iii) the amendment of section 34 of the Decree of 4 November
1983 which empowers the Social Organizations Unit of the Department of Labour and Social Welfare to intervene in the
drafting of collective agreements.

While noting that any reform of the labour legislation may have been delayed by the difficulties facing the country,
the Committee notes that, in its report in 2005, the Government expressed its commitment to adopt all necessary measures
to protect workers against any anti-union discrimination, ensure adequate protection for employers’ and workers’
organizations against any acts of interference by each other and establish the conditions to encourage and promote the
development of voluntary bargaining procedures and their widest possible use.

The Committee reminds the Government that ILO technical assistance is at its disposal and requests the
Government to provide detailed information in its next report on any progress achieved in this respect and, in the
meantime, to keep it informed of any developments in the situation. The Committee hopes to be able to note concrete
progress in the near future.

Honduras

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1956)

The Committed takes note of the comments of the International Confederation of Free Trade Unions (ICFTU) dated
10 August 2006, which largely concern issues of law and practice regarding the Convention which the Committee has
already examined. It notes in particular the allegation that a trade union officer of the General Workers’ Confederation
(CGT) was killed in December 2005.

The Committee reminds the Government in this connection that freedom of association cannot be exercised unless
human rights are observed and fully safeguarded, particularly the right to life and personal safety. In these circumstances,
the Committee requests the Government to take the necessary steps to have the alleged killing investigated, and to keep
the Commiittee informed on the matter.

The Committee requests the Government, in the context of the regular reporting cycle, to send for examination by
the Committee at its next session, to be held in November—December 2007, its comments on the other issues of law and
practice pertaining to the Convention raised in the observation of 2005 (see 2005 observation, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1956)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU), dated
10 August 2006, referring largely to matters relating to the legislation and the application of the Convention in practice
which have already been examined. The ICFTU also alleges failure to comply with a collective agreement in the mining
sector.

The Committee requests the Government, in the context of the regular reporting cycle, to provide its observations
for the Committee’s next session in November—December 2007 on the ICFTU’s comments and on the other issues
relating to the legislation and the application of the Convention in practice raised in its previous observation in 2005
(see the 2005 observation, 76th Session).

Hungary

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

The Committee notes the Government’s report.
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The Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU) in a
communication dated 10 August 2006, concerning some issues raised in previous comments, some new information (new
legislation is said to have been adopted providing that a single trade union or joint delegation of unions in the public sector
has to comprise at least 25 per cent of the workforce to conclude a collective agreement) and raising specific violations of
the Convention, including anti-union discrimination (transfers and dismissals), unilateral annulment of collective
agreement, and interference in trade union internal affairs. The Committee requests the Government to transmit its
observations on the comments made by the ICFTU and on the pending comments of the Committee in its next reports
due for the regular reporting cycle in 2007.

India

Right of Association (Agriculture) Convention, 1921 (No. 11)
(ratification: 1923)

The Committee takes note of the Government’s report.

It notes the Government’s statement that the Trade Union Act, 1926 that empowers the workers of the country
including those in agriculture to establish trade unions was amended by the Trade Union (Amendment) Act, 2001. The
Committee regrets, however, that the Government failed to supply information concerning the number of self-employed
workers engaged in agriculture who are union members and to provide statistics more generally on the number and type of
agricultural workers’ unions registered under the Trade Union Act. The Committee therefore once again reiterates its
request.

Rural Workers' Organisations Convention, 1975 (No. 141) (ratification: 1977)

The Committee takes note of the Government’s report. It recalls that its previous comments referred to the following
questions.

The need to ensure the rights under the Convention of muster assistants (workers that provide water and medical
facilities at worksites) employed through the Employment Guarantee Scheme. The Committee notes the Government’s
statement that the muster assistants were appointed on an honorarium basis under the Employment Guarantee Scheme of
the State Government of Maharashtra. They were appointed for a particular work and on completion of the work their
services were terminated. However, purely as a humanitarian measure on the part of the State Government, they were later
absorbed into Class III and Class IV posts in the State Government/Zilla Parishad service. All 5,684 muster assistants
have since been absorbed into the government service. There is a well established grievance redressal mechanism at the
district, region and the state level to address the grievances of all government employees, including muster assistants.
Reiterating that muster assistants are rural workers covered by the “related occupations”, as defined by Article 2 of the
Convention, the Committee requests the Government to provide information on the possibility of those workers to form
strong and independent organizations to improve their working conditions and the measures envisaged by the
Government to facilitate this objective.

The need to ensure the right of those employed in the Government’s “Integrated Child Development Scheme”
(ICDS) to form strong and independent associations. The Committee notes the Government’s indication that the ICDS is
a centrally sponsored scheme implemented in rural, tribal, as well as urban areas, through anganwadis (pre-school
nurseries). Each anganwadi has one anganwadi worker and one helper. They work for about four hours daily. The
Government indicates that the ICDS workers and helpers are paid honorarium and are not regular government employees.
The Committee notes with interest the Government’s statement that there are seven independent associations of
anganwadi workers which have approximately 130,000 members and that these associations are in close contact with the
State Government.

Recalling that the ICDS participants are rural workers covered by the “related occupations” as defined by Article
2 of the Convention, which states that “the term ‘rural worker’ means any person engaged in agriculture, handicrafts
or a related occupation in a rural area, whether as a wage earner or, subject to the provisions of paragraph 2 of this
Article, as a self-employed person”, the Committee requests the Government to keep it informed of the contribution
made by the associations of anganwadi workers to improve employment opportunities for women and conditions of
work and life in rural areas.

The need to ensure the right of forest and brick-making workers to form strong and independent organizations to
improve their working conditions. In this respect, the Committee requested the Government to indicate the specific
legislative provisions ensuring this right and to provide any statistics available in respect of the number of such
organizations, the number of workers covered, and any collective agreements which may have been concluded in this
sector. The Committee notes the Government’s report, which indicates the relevant legislation applicable to those workers,
including the basic labour laws such as the Industrial Dispute Act, (1947), the Maharashtra Recognition of Trade Unions
and Prevention of Unfair Labour Practices Act, (1971), and the Minimum Wages Act, (1948), and contains information on
wage fixing and benefits enjoyed by the forest workers. The Committee further notes the Government’s indication that a
grievances redressal system has been put in place and that the grievances of the forest workers that have been
communicated through unions are addressed to the greatest extent possible. The Committee further notes that brick-
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making workers are covered by the Trade Union Act, (1926), and that their working relations are mostly regulated on the
basis of contracts. It notes the Government’s indication that these workers belong to the rural workers’ organizations in
their respective villages and that all the benefits under the rural development scheme for the rural workers are extended to
them. Taking due note of the information provided by the Government, the Committee requests it once again to provide
any statistics available in respect of the number of organizations of forest and brick-making workers, the number of
workers covered, and any collective agreements which may have been concluded in these sectors.

Indonesia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1998)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer, on the whole, to pending legislative issues and issues relating to the application of the Convention in
practice which are now being examined. Moreover, the ICFTU cites the arrests of trade union leaders, threats of physical
aggression, acts of violence and anti-trade union police harassment against strikers and demonstrators, as well as
impediments in the procedures for registering a federation. In this regard, the Committee requests the Government to
provide its observations relating to the comments made by the ICFTU.

Moreover, the Committee requests the Government to provide, in time for its next session in November—December
2007 and in accordance with the regular reporting cycle, its observations on the legislative issues mentioned in the
Commiittee’s previous observation in 2005 (see 2005 observation, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1957)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer in part to pending issues relating to legislation and the application of the Convention in practice that are
already under examination, as well as other matters. The Committee takes note of the recently received reply of the
Government to the ICFTU’s comments. The Committee will examine the ICFTU’s comments and the Government’s reply
thereto at its next session.

The Committee further notes Cases Nos. 2236 and 2336 in which the Committee on Freedom of Association
considered matters relating to the law and practice concerning freedom of association and collective bargaining. The
Committee will examine these issues in the context of the regular reporting cycle in 2007 and requests the Government
to communicate the measures taken with respect to the recommendations of the Committee on Freedom of Association.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to legislation and
the application of the Convention in practice raised in its previous observation in 2005 (see 2005 observation, 76th
Session).

Iraq

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes the Government’s communication.

Although the Committee is aware of the ongoing process of reconstruction of the country and the climate of
violence, the Committee hopes that the Government will take the necessary measures for the effective implementation of
the Convention with regard to the points raised below, and that the draft Labour Code will soon be adopted and will be in
full conformity with the requirements of the Convention. The Committee notes that, in its communication, the
Government expresses the wish for a wider cooperation with the ILO in several domains, including the application of
freedom of association and the right to organize and participation in the framework of fundamental principles at work, in
order to reach the objective of decent work; the Government wishes as well to develop a programme for social partnership
and to widen social dialogue. The Committee supports the approach.

The Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU) dated
10 August 2006 underlining serious cases of violence and other grave violations of freedom of association and collective
bargaining in Iraq in the current context of the official recognition of one single federation. The Committee requests the
Government to respond to these comments.

Articles 1 and 4 of the Convention. In its last comments, the Committee noted that neither the Labour Code (Act No.
71 of 1987) nor Act No. 52 of 1987 on trade union organizations contain provisions giving effect to Articles 1 and 4 of the
Convention. The Committee recalled that the Government has indicated that measures had been taken to amend the
Labour Code in the manner desired by the Committee. In its communication, the Government indicates that the current
Labour Law sections amended by Law No. 17/2000 allow workers in mixed, cooperative and private sectors the right to
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collective bargaining, but it acknowledges that the practical implementation of this right has been difficult under the
difficult circumstances the country is facing. Noting that the process of preparing a new Labour Code began in 2004,
the Committee expresses the hope that these amendments will be adopted as soon as possible, in order to include in the
legislation provisions guaranteeing an adequate protection of workers against any acts of anti-union discrimination
through dissuasive sanctions and to promote the preparation and full use of collective bargaining mechanisms
particularly in the private, mixed and cooperative sectors.

Articles 1, 4 and 6. In its last comments, the Committee had also noted that Act No. 150 of 1987 concerning public
servants does not contain any provisions ensuring that the guarantees provided for by the Convention apply to public
servants and employees not engaged in the administration of the State. The Government had indicated in a previous report
that public servants enjoy protection against acts of anti-union discrimination and have the right to collective bargaining of
their employment conditions, in conformity with the legislation applicable to the enterprises and institutions which
employ them. The Committee requests once again the Government to provide a copy of any legislation guaranteeing
for public servants protection from acts of anti-union discrimination and establishing the right to collective bargaining
for public servants not engaged in the administration of the State, as well as information on the number of collective
agreements concluded in the public and private sectors and the number of workers covered.

Israel

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1957)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006 on the application of the Convention. The Committee notes the recent communication of the Government which
replies to the ICFTU’s comments. The Committee will examine the ICFTU’s comments and the Government’s reply at its
next session.

Jamaica

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes the comments of 10 August 2006 by the International Confederation of Free Trade Unions
(ICFTU), which largely concern legislative issues still outstanding that are already being examined. The ICFTU draws
attention to obstacles to the exercise of trade union rights in the export processing zones, where no unions exist. The
Commiittee requests the Government to send its observations on the ICFTU’s comments.

The Committee also requests the Government, in the context of the regular reporting cycle, to send for
examination at its next session, to be held in November—December 2007, comments on all the questions raised in the
direct request of 2005 (see 2005 direct request, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer in part to pending issues of a legislative nature that are already under examination. The ICFTU also
reports obstacles to trade union rights in export processing zones, where trade unions do not exist. In this respect, the
Commiittee requests the Government to provide its observations on the comments made by the ICFTU.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to legislation and
the application of the Convention in practice referred to in its previous observation in 2005 (see the 2005 observation,
76th Session).

Japan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee notes the comments submitted by the International Confederation of Free Trade Unions (ICFTU),
the Zentoitsu Workers’ Union and the Japan Trade Union Confederation (JTUC-RENGO), in communications dated
respectively, 10 August 2006, 13 December 2005 and 28 August 2006, which largely refer to issues that the Committee is
already examining and that concern the effect given to the Convention in law and in practice. The Committee requests the
Government to send its observations on the ICFTU’s comments.
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The Committee also requests the Government, in the context of the regular reporting cycle, to send for
examination at its next session, to be held in November—December 2007, its views on the legislative matters raised in
the Committee’s observation of 2005 (see 2005 observation, 76th Session).

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1953)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU), the Zentoitsu
Workers Union and the Japanese Trade Union Confederation (JTUC-RENGO), which refer largely to matters relating to
the legislation and the application of the Convention in practice that are already under examination. In this respect, the
Committee requests the Government to provide its observations on these comments.

The Committee also requests the Government, in the context of the regular reporting cycle, to provide its
observations for the Committee’s next session in November—December 2007 on all the issues relating to the legislation
and the application of the Convention in practice raised in its previous observation in 2005 (see 2005 observation, 76th
Session).

Jordan

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1968)

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) of 10 August
2006, which refer, in part, to legislative issues, and issues relating to the application of the Convention in practice.
Moreover, and more specifically, the ICFTU indicates the denial of trade union rights to migrant workers, including in
free export zones. In this regard, the Committee notes the Government’s observations which are currently being
translated and which will be examined next year during the regular reporting cycle.

Kazakhstan

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 2000)

The Committee notes with regret that the information contained in the Government’s report is limited to the
information provided in its report of 2003. The Committee regrets that, for three consecutive years, the Government has
failed to reply to the specific comments and questions concerning the application of the Convention made by the
Committee in its previous comments. It trusts that the Government will be more cooperative in the future.

The Committee further notes the comments of the International Confederation of Free Trade Unions (ICFTU) dated
10 August 2006, which addresses several legislative issues previously raised by the Committee and violations of trade
union rights in practice, in particular, high registration cost, which makes registration of trade unions almost impossible
and interference by employers in trade unions’ internal affairs. The Committee requests the Government to communicate
its observations on these comments in its next report.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. The Committee noted that section 10(1) of the Law on Social Associations and section 8 of the Law on
Trade Unions stipulate that a social association is formed on the initiative of no less than ten individuals who are citizens
of Kazakhstan. Recalling that no distinction based on nationality should be made as concerns the workers’ right to
establish trade unions, the Committee requests the Government to indicate whether there are any specific regulations
restricting trade union rights of non-citizens and to amend the Law on Trade Unions and the Law on Social
Associations so that at least after a reasonable period of residency, non-citizens have the right to found a trade union.

The Committee further notes that employees of law enforcement bodies and judges are prohibited from forming and
joining trade unions (article 23(2) of the Constitution and section 11(4) of the Law on Social Associations) and that
section 3(1) of the Law on Trade Unions stipulates that “the particulars of the applications of this law in railway forces
will be defined by legislation”. The Committee recalls in this respect, that the only exceptions authorized by Convention
No. 87 are members of the police and the armed forces. However, civilians working in military installations or in the
service of the army or police, as well as prison staff, should enjoy the rights provided for in the Convention. The
Commiittee therefore requests the Government to amend its legislation so as to ensure the right to organize to judges to
indicate whether railway workers have a right to form and join organizations to defend their own social and
occupational interests. It further requests the Government to specify the categories of workers covered by the term “law
enforcement bodies”.

Article 3. Right to strike. The Committee notes section 10(6) of the Law on Civil Service, which provides that “a
civil servant has no right to participate in actions interfering in the normal functioning of state bodies and with fulfilment
of official duties, including strikes”. The Committee recalls in this regard, that the prohibition of the right to strike in the
public service should be limited to public servants exercising authority in the name of the State. Being aware of the fact
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that except for the groups falling clearly into one category or another, the matter will frequently be one of degree, the
Committee considers that a solution might not be to impose a total prohibition of strikes, but rather to provide for the
maintaining by a defined and limited category of staff of a negotiated minimum service when a total and prolonged
stoppage might result in serious consequences for the public (see 1994 General Survey on freedom of association and
collective bargaining, paragraph 158). The Committee therefore requests the Government to clarify the categories of
public servants covered by the law and if this would include those who are not exercising authority in the name of the
State, such as those working in public institutions, bank employees, teachers, etc., to modify this provision accordingly.

The Committee further notes that according to section 8(1)(6) of the Labour Law, the employer has a right to dismiss
workers in the event of organization of, and participation in, a strike found illegal by the court. The Committee notes,
however, that the Labour Law does not contain specific provisions on strikes. While considering that sanctions for strike
action, including dismissals, should be possible only where the prohibitions of strike are in conformity with the
principles of freedom of association, the Committee requests the Government to indicate the regulations, court
Jjudgements or other texts, which establish the basis for determining the legality of strike actions, and to provide a copy
of the Law on Collective Disputes and Strikes.

Article 5. Right of organization to establish federations and confederations and to affiliate with international
organizations. The Committee notes that according to section 106 of the Civil Code, “it is forbidden for political parties,
non-governmental organizations with political goals and trade unions to receive any kind of foreign financial assistance
from any foreign countries, foreign organizations, foreign citizens and international organizations”. This prohibition is
reinforced by the constitutional provision contained in Article 5 (paragraph 4) which provides that “activities of trade
unions of other states, as well as financial assistance to trade unions by foreign legal governments, foreign citizens,
foreign companies, foreign NGOs, and international organizations is forbidden in the Republic”. The Committee considers
that legislation prohibiting the acceptance by a national trade union of financial assistance from an international
organization of workers to which it is affiliated infringes the principles concerning the right to affiliate with international
organizations of workers and that all national organizations of workers and employers should have the right to receive
financial assistance from international organizations of workers and employers respectively, whether they are affiliated or
not to the latter. The Committee therefore requests the Government to take steps to amend section 106 of the Civil Code
as well as article 5 of the Constitution so as to lift the prohibition on the acceptance by national trade unions of
financial assistance from international organizations of workers and to keep it informed of the measures taken or
envisaged in this respect.

As concerns the activities of international organizations in Kazakhstan, the Committee notes that although article 5
of the Constitution and section 5(4) of the Law on Social Associations seem to forbid them, section 9 of the Law on Social
Associations provides that the subordinate structures (affiliates and representatives) of international and foreign non-
commercial and non-governmental associations may form and operate in the Republic of Kazakhstan. The Committee
therefore requests the Government to clarify the meaning of article 5 of the Constitution and section 5(4) of the Law on
Social Associations as concerns the activities of international organizations within Kazakhstan, especially for those
who have affiliates in the country (particularly in the light of section 9 of the Law on Social Associations).

The Commiittee also requests the Government to provide a copy of the Law on non-commercial organizations to
which the Government refers in its report.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 2001)

The Committee notes with regret that the information contained in the Government’s report is limited to the
information provided in its report of 2003. The Committee regrets that, for three consecutive years, the Government has
failed to reply to the specific comments and questions concerning the application of the Convention made by the
Committee in its previous comments. It trusts that the Government will be more cooperative in the future.

The Committee further notes the observations submitted by the International Confederation of Free Trade Unions
(ICFTU), which address several legislative issues previously raised by the Committee and violations of trade union rights
in practice, in particular, interference by the employer in trade unions’ internal affairs and activities and refusals to bargain
collectively. The Committee requests the Government to communicate its observations on these comments in its next
report.

The Committee notes the Law of 23 December 2004 amending the Labour Law of 10 December 1999.

Articles 1, 2 and 4 of the Convention. The Committee notes that employees of national security and law
enforcement bodies are prohibited from forming and joining trade unions (article 23(2) of the Constitution and section
11(4) of the Law on social associations). The Committee further notes that section 3(1) of the Law on trade unions
stipulates that “the particulars of the applications of this law in railway forces will be defined by legislation”. While
recalling that civilian staff working in the service of the army or police as well as prison staff should enjoy the rights
provided for in the Convention, the Committee requests the Government to specify the categories of workers covered by
the term “law enforcement bodies” and to indicate whether railway workers enjoy the rights afforded by Convention
No. 98.
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Article 1. In its previous comments, the Committee had noted that the Labour Law provides for reinstatement of
workers in the event of dismissal without lawful grounds, or in the event of unlawful transfer to another job and that
persons who consider that they have been discriminated against in the sphere of labour may petition to the court, and that
section 109 of the Labour Law as amended provides that persons found guilty of violation of labour legislation bear
responsibility under the legislation of the Republic of Kazakhstan. The Committee requests the Government to specify
sanctions which could be imposed in cases of acts of anti-union discrimination and to indicate relevant legislative
provisions.

Article 2. While noting that sections 4(4) and 18(2) of the Law on trade unions prohibit acts of interference in the
affairs of workers’ organizations, the Committee requests the Government to provide details on the procedures
available to trade unions and employers’ organizations in cases of infringement, as well as the specific sanctions
provided by the legislation.

Article 4. The Committee notes that it follows from the definition of the terms “collective agreement” and
“representative of workers” provided for in section 1 of the Labour Law as amended, and section 32(1) of the same law,
that the parties to collective bargaining are, on the one hand, one or several employers and, on the other, one or several
trade unions or other persons or organizations authorized by workers. The Committee notes that section 32(2) of the
Labour Law, not amended under the new Amendment Law, provides that the employer shall bargain with all
representatives of the parties concluding a collective agreement and that section 32(3), as amended, provides that workers
who are not members of a trade union have a right to authorize either a trade union body or other representatives to
represent their interests in relations with an employer. Furthermore, section 3 of the Law on collective agreements
provides that, in collective bargaining, workers are represented by general assembly (conference), trade union or other
“authorized bodies” and sections 4(1) and 6(1) stipulate that the draft agreement is prepared by the labour collective with a
large participation of its members, trade union organizations and other public workers’ associations existing at the
enterprise. The Committee notes that the ICFTU raises the issue of the presence of other workers’ representatives or
“authorized bodies” besides trade union organizations in the collective bargaining process. The Committee requests the
Government to clarify the procedure of elaboration and conclusion of a collective agreement by specifying, in
particular, whether in the presence of a trade union and other workers’ associations representing non-unionized
workers, the collective agreement is negotiated with both organizations. Moreover, the Committee also requests the
Government to indicate whether direct negotiation between the enterprise and its employees (in particular, through
other representative bodies referred to by the legislation as “authorized bodies), bypassing representative organizations
where these exist, are allowed by the legislation.

The Committee further notes that under section 8(2) of the Labour Law, the employer is obliged to conclude a
collective agreement. Section 4(2) of the Law on collective agreements prohibits the parties from refusing to sign the
collective agreement. Section 10 of this Law further provides that refusal to conclude a collective agreement is punishable
by a fine of up to 1,000 rubles. The Committee recalls in this respect that Article 4 of the Convention embodies the
principle of free and voluntary negotiation and that the legislation, which imposes an obligation to achieve a result
(particularly when sanctions are used in order to ensure that an agreement is concluded), is contrary to this principle. The
Commiittee therefore requests the Government to take the necessary measures to amend its legislation so as to
guarantee the voluntary nature of collective bargaining.

As concerns the settlement of labour disputes in the framework of the establishment of collective agreements, the
Committee requests the Government to indicate whether the legislation allows compulsory arbitration at the request of
one party or on the initiative of the authorities. The Committee further requests the Government to provide a copy of
the Law on labour disputes and strikes.

Article 6. The Committee requests the Government to indicate whether public servants are granted collective
bargaining rights and to specify the relevant legislative provisions.

Kenya

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1964)

The Committee notes the Government’s report and the Government’s reply to the 2005 and 2006 communications of
the International Confederation of Free Trade Unions (ICFTU).

Articles 4 and 6 of the Convention. Collective bargaining in the public sector. The Committee had trusted that the
Government would take the necessary measures to ensure that public employees (with the possible exception of those
engaged in the administration of the State) benefit from the guarantees laid down in the Convention, and in particular the
right to collective bargaining. The Committee took note of the Memorandum of Understanding concluded on 14 May
2004 between the Government and the Union of Civil Servants concerning recognition, negotiating and grievance
procedures for civil servants, and providing for collective bargaining machinery for negotiation of terms and conditions of
employment. The Committee notes that, according to the Government’s report, the parties have negotiated and agreed in
May 2006 on a salary increment which came into effect on 1 June 2006 and that the coverage of the memorandum was
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broadened to cover job groups A to N. The Committee had noted in its previous observation, however, that the
memorandum does not apply to employees of the Prison Department, the National Youth Service and teachers under the
Teachers’ Service Commission. The Committee notes that, according to the Government, these categories of worker are
restricted from joining unions or collective bargaining for security reasons as they are disciplined forces; nevertheless, the
terms and conditions of service for the National Youth Service are established by the Permanent Public Sector
Remuneration Review Board. The Committee notes the comments of the ICFTU concerning the new Teachers’ Service
Commission (TSC) regulations, introduced on 1 October 2005, prohibiting senior teaching staff (school principals,
deputies, heads of department, senior researchers, advisory centre tutors and education programme officers) from playing
an active part in the union, including collective bargaining. Recalling that all these categories, as employers or as
employees, should enjoy the right of collective bargaining, the Committee requests again the Government to indicate if
they can negotiate under other legislative provisions. The Committee requests the Government to reply to the ICFTU’s
comments concerning the new TSC regulations. The Committee requests again the Government to keep it informed of
any amendment to the legislation in relation to the right to collective bargaining of public employees covered by the
Convention.

Workers in EPZs. The Committee notes the ICFTU’s comment that although workers in EPZs are allowed to join
trade unions, they still suffer appalling conditions, and those who complain are threatened with dismissal. The
Government, responding to the comments of the ICFTU, stated that there are restrictions for them in the existing
legislation, and that its numerous information dissemination and awareness campaigns have helped to normalize the
situation and that the labour inspectors continuously monitor the situation and take remedial measures when necessary.
Recalling that the Convention must be applied in law and in practice in the EPZs, the Committee requests the
Government to send information on the number of union and collective agreements in EPZs indicating the number of
workers covered.

Review of labour laws. The Committee notes that the Government acknowledges the need to review its labour laws
to ensure conformity with internationally accepted labour standards; a tripartite-based task force in 2001 reviewed all of
the Kenyan labour laws, and draft bills have been submitted to the Attorney-General for necessary action; according to the
Government, these draft bills take into account the eight core Conventions on fundamental principles and rights at work,
but require cabinet and parliamentary approval before they become operational and measures have been taken to hasten
the process. The Committee notes however that the ICFTU underlines that the revision of the Labour Code has progressed
at a slow pace, as the Government claims that this cannot be finalized until the Constitution is ratified, and, as it has been
rejected by Kenyan citizens, it is uncertain when the law will be passed. The Committee notes that the Government
acknowledges that there have been delays and that measures have been taken to hasten the process. The Committee
requests the Government to keep it informed of the adoption of the draft bills revising the entire Kenyan labour
legislation and hopes that the future legislation will be in full conformity with the Convention.

The Committee notes that the ICFTU had raised the case of a trade unionist who was dismissed, after having
convened a meeting to discuss overtime, on grounds of having incited the workers and used abusive language. The
Committee notes that the Government states that, after the matter was brought to its attention, it launched an investigation
which resulted in a reconciliation between the parties, which agreed to settle their dispute by payment of compensation.

The Committee is addressing a request on this matter directly to the Government.

Kuwait

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee notes the Government’s report and its reply to the comments made by the International
Confederation of Free Trade Unions (ICFTU) on 31 August 2005. On 10 August 2006, the ICFTU submitted additional
comments on the application of the Convention. Both ICFTU communications mainly refer to legislative issues already
raised by the Committee in its previous observations.

In its previous observation, the Committee had noted with interest the draft Labour Code, the provisions of which
appear to resolve a number of discrepancies between the legislation and the provisions of the Convention that had been
raised in its previous comments. In particular, it noted that the new draft Code appears to have eliminated the following
provisions in the present Labour Code: the requirement of at least 100 workers to establish a trade union (section 71) and
ten employers to form an association (section 86); the prohibition on joining a trade union for individuals under 18 years
of age (section 72); the restrictions on trade union membership for non-national workers (section 72); the requirement for
a certificate from the Minister of the Interior approving the founding members of a trade union (section 74); the
prohibition on establishing more than one trade union per establishment, enterprise or activity (section 71); restrictions on
the right to vote and to be elected to trade union office for non-nationals (section 72); the reversion of trade union assets to
the Ministry of Social Affairs and Labour in the event of dissolution (section 77); the restriction imposed on trade unions
to join federations only where the activities are identical, or where industries are producing the same goods or supplying
similar services (section 79).
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In this respect, the Committee notes the Government’s statement that the new draft Labour Code for the private
sector was referred to the Council of Ministers for eventual submission to the People’s Assembly (Majlis EI Umma) for
discussion and adoption. The Committee also notes that, although the Government indicates that a copy of the draft code
is attached to its report, the said draft has not been received. The Committee requests the Government to indicate in its
next report the progress made with respect to the adoption of the new Labour Code and to transmit a copy of the said
Code as soon as it has been adopted.

Concerning other provisions of the draft Code upon which it had previously made comments, the Committee notes
the Government’s following indications.

Domestic workers (section 5 of the draft Labour Code). The Government states that the exclusion of domestic
workers from the scope of application of the Labour Code can be explained through the special characteristics of this
category in Kuwait. As domestic workers are considered members of the family, it is difficult for the labour inspection
department to enter private households to verify the application of the Code. The Government has nevertheless set up, by
virtue of Order No. 568 of 2005, a special committee to examine the situation of domestic workers; the said committee has
proposed a model contract for domestic workers and their employers, and this contract shall be distributed to all of the
Government’s embassies in the countries exporting domestic workers. The Committee takes note of this information and
the Government’s request for technical assistance regarding this issue. It recalls, once again, that Article 2 of the
Convention applies to all workers without distinction, including domestic workers, who should therefore be covered by
the guarantees it affords and should have the right to establish and join occupational organizations (see 1994 General
Survey on freedom of association and collective bargaining, paragraph 59). In this connection, the Committee requests
the Government to consider amending section 5 of the draft Labour Code, which excludes domestic workers from the
provisions of the Code, or otherwise indicate the manner in which the right to establish and join organizations of their
own choosing is ensured to domestic workers. With respect to the model contract for domestic workers, the Committee
expresses the hope that the right to establish and join organizations is expressly provided for in the said contract;
noting that a copy of the contract has not been received, the Committee requests the Government to attach a copy of it
with its next report.

Restriction to one single general federation (section 101 of the draft Labour Code). The Government indicates that
the restrictions concerning a single trade union system, as set out in the current legislation, have been avoided in the draft
Labour Code and that the same applies to the limitation on the creation of more than one trade union confederation; this is
set out in section 102. The Committee notes, nevertheless, that section 102 only allows the general federation to join Arab
or international federations. Otherwise, the limitation on the establishment of general federations set out in section 101
remains. In these circumstances the Committee once again requests the Government to take appropriate measures so
that the draft Code will ensure the right of workers to establish the organization of their own choosing at all levels,
including the possibility of forming more than one general federation.

Minister’s excessive power to examine the financial books and records of workers’ and employers’ organizations,
and global prohibition for accepting donations and legacies without approval of the ministry (section 100 of the draft
Labour Code). The Government states that the extensive powers provided in Law No. 38 of 1964 were abrogated by
section 101 of the draft Labour Code. In these circumstances, the Commiittee asks the Government to indicate whether
section 100 of the draft Labour Code has been revised so as to ensure the right of workers’ and employers’
organizations to organize their administration, including their finances, without interference by the public authorities.

Overall prohibition of trade union political activities (section 100 of the draft Labour Code). The Government
indicates that these restrictions have been maintained in the draft Code, due to the fact that trade unions are not political
parties and must limit their role to the purposes for which they were established — namely, to protect and defend their
members’ interests. With regard to this matter, the Committee once again recalls that legislation which prohibits all
political activities for trade unions give rise to serious difficulties with regard to the provisions of the Convention. Some
degree of flexibility in legislation is therefore desirable, so that a reasonable balance can be achieved between the
legitimate interest of organizations in expressing their point of view on matters of economic and social policy affecting
their members and workers in general, on the one hand, and the separation of political activities in the strict sense of the
term and trade union activities, on the other (see General Survey, op. cit. paragraph 133). The Committee again asks the
Government to consider revising section 100 of the draft Code, so as to eliminate the total ban on political activities in
keeping with the abovementioned principle and to inform it of the progress made in this regard.

Compulsory arbitration (sections 116—125 of the draft Labour Code). The Government indicates that, under the
new draft Code, arbitration is optional for workers and not compulsory. In this respect, the Committee observes that, under
section 120 of the draft Code, the Conciliation Committee may, if it is unable to settle a dispute, refer the unsettled issues
to the arbitration tribunal. Furthermore, section 124 allows the competent ministry to intervene in a dispute without being
asked to do so by any of the disputing parties, if need be, to bring about an amicable settlement of the dispute, and may
also refer the dispute to the Conciliation Committee or the arbitration tribunal, as it deems appropriate. In light of the
above, the Committee once again requests the Government to take the necessary measures to ensure that final and
binding arbitration is only imposed with respect to essential services in the strict sense of the term, public servants
exercising authority in the name of the State and in cases of acute national crises, or in the event that both parties
agree.
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Finally, the Committee regrets that the Government’s reply otherwise does not address a number of other points
raised by the Committee in its 2004 observation. It therefore reiterates those hitherto unaddressed comments, and in
particular asks the Government to:

—  clarify the types of workers governed by other laws referred to in the exclusions set forth in section 5 of the draft
Code;

—  provide a copy of the special laws applicable in the oil and public sectors, and to indicate the manner in which they
might restrict the application of Part 5 of the draft Code to the workers in these sectors (section 94 of the draft labour
Code);

—  provide information on any regulations issued by the Minister (section 95 of the draft Code) relating to the right of
employers to form federations;

—  consider revising section 98 of the draft Code so that the Minister’s authority to refuse approval of the constitution
of an employers’ or workers’ organization is strictly limited and to impose a time limit for the decision which, if not
respected, shall give rise to the registration of the organization.

The Committee hopes that the Government will take the necessary measures to make the changes indicated above
to bring the legislation into conformity with the Convention and asks the Government to transmit any legislative text
adopted or envisaged in this regard.

Finally, the Committee notes that the ICFTU refers to the arrest and deportation of more than 60 Indian migrant
workers who had staged a sit-in to protest poor living conditions and pay arrears. In this connection, the Committee recalls
that the peaceful exercise of trade union rights by workers should not lead to arrests and deportation. The Committee
requests the Government to submit its observations in relation to this comment.

Latvia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1992)

The Committee notes the Government’s report.

Articles 3 and 10 of the Convention. Right of workers’ organizations to formulate their programmes and to further
and defend the interests of workers without interference from the public authorities. In its previous comments, the
Committee requested the Government to amend section 11(1) of the Law on Strikes so as to reduce the required quorum
and majority for a strike ballot to a reasonable level. In this respect, the Committee notes with satisfaction the adoption of
amendments to the Law on Strikes providing the reduction of the required quorum for the vote to declare a strike from
three quarters to one half of the members of a trade union or a company, who shall participate in a meeting which adopts
the relevant resolution. A resolution shall be adopted by a simple majority of members of the trade union participating in
the meeting. Furthermore, the Committee notes that the amendments prescribe the reduction of the term to be complied
with by the strike committee prior to going on strike from ten days to seven days in order to inform the relevant
institutions on the commencement of the strike.

The Committee is raising other points in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1992)

The Committee notes the Government’s report.

1. Article 4 of the Convention. Right to collective bargaining of prison service workers. The Committee notes that,
according to the Government, in compliance with section 4 of the Prisons Administration Law, the prison administration
staff shall be comprised of: (1) the specialized state civil service servants (individuals with the appropriate vocational
education, qualifications, rank and who have taken the oath of a civil servant and serve in the prison administration)
whose legal status, rights, duties and social guarantees are determined by the Prison Administration Law; (2) civil servants
in general (regulated by the State Civil Service Law); and (3) employees who work on the basis of a contract of
employment (regulated by the Labour Law). According to the Government, the Prison Administration Law does not
prohibit servants to organize but prohibits them to take part in a strike. The Committee recalls that, in accordance with
the Convention, workers of the prison services should enjoy full collective bargaining rights. The Committee requests
the Government to describe the dispute settlement mechanism this category of workers can use in a case of a dispute
and to introduce in the legislation clear provisions granting them the right to collective bargaining.

2. State police, state border guard, state fire and rescue service. The Committee notes the Government’s statement
that, on 15 June 2006, the Law on the service of officials with special service ranks of the institutions of the system of the
Ministry of Internal Affairs and Prison Administration was adopted. The Government adds that the institutions
subordinated to the Ministry of Internal Affairs are included in the system of the Ministry of Internal Affairs — state police,
state border guard, state fire and rescue service. The Government states that, in the nearest future, it is planned to adopt
corresponding updates of the other regulatory acts, including issues relating to negotiating. The Committee requests the
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Government to send a copy of the recently adopted Law. The Committee welcomes the future updates concerning
collective bargaining of the regulatory acts regarding state police, state border guard, state fire and rescue service and
asks to be kept informed of the developments.

Lesotho

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1966)

The Committee notes the information provided in the Government’s report. The Committee also notes the Draft
Amendment Bill (2006) to the Labour Code Order, 1992. Furthermore, the Committee notes that the International
Confederation of Free Trade Unions (ICFTU) submitted comments on the application of the Convention in a
communication dated 10 August 2006. In a general way, the ICFTU refers to some matters that the Committee has already
raised and to difficulties in the procedure to call a strike.

Article 3 of the Convention. The Committee notes that section 198F of the new Draft Amendment Bill (2006)
provides access to the enterprise (in order to communicate with management, recruit members or perform other trade
union functions) only to an authorized officer or official of a trade union that represents more than 35 per cent of the
employees. The Committee recalls that the right of trade union officers to have access to places of work and to
communicate with management is a basic tenet of freedom of association that should be open to all trade unions, in
particular, so that trade unions can communicate with workers in order to apprise them of the potential advantages of
unionization (see General Survey on freedom of association and collective bargaining, 1994, paragraph 128). The
Committee considers that the workers’ freedom of choice would be jeopardized if the distinction between the most
representative and minority unions results, in law or in practice, in granting privileges such as to influence unduly the
choice of organization by workers (see General Survey, op. cit., paragraph 98). The Committee therefore requests the
Government to indicate whether it has considered the practical effect that such a provision may have on the choice of
workers of their trade union and to keep it informed in this respect.

The Committee further notes that section 198G(1) of the Labour Code (introduced by section 41 of the Draft
Amendment Bill) provides that the members of a registered trade union, which represents more than 35 per cent of the
employees of an employer that employs ten or more employees, are entitled to elect union representatives. It appears
therefore that the members of minority trade unions cannot vote and run for election as workplace representatives. The
Committee considers that an advantage, such as the right to participate either as candidates or voters in the election of
workplace representatives accorded to the union by reason of the extent of its representativeness, is of a nature to
influence unduly the choice of the workers in respect of the organization to which they wish to belong. Therefore, the
Commiittee requests the Government to amend section 198G(1) so as to allow all workers to participate either as
candidates or voters in the election of workplace representatives.

The Committee also notes that section 51 of the Draft Amendment Bill (amending section 232(5) of the Labour
Code) provides that any strike in pursuance of a trade dispute that threatens the continuance of any essential service shall
be unprotected. Because this new text seems to indicate that a strike may be considered as unprotected retroactively, from
the moment it started, in cases where the Labour Commissioner of Labour Court find that the strike concerned an essential
service, the effect is to place the burden upon the workers to decide whether a strike would fall within the scope of an
essential service or not, before this issue is decided by the Labour Commissioner or the Labour Court. This is particularly
important in light of the fact that workers may be dismissed or incur liability in tort not only for participating in an
unprotected strike but also for any conduct in contemplation or furtherance of an unprotected strike (new section 231 of
the Labour Code introduced by section 50 of the Draft Amendment Bill). Thus, in order to ensure predictability and
security of law as to whether a particular service is essential or not, the Committee requests the Government to
consider amending or supplementing the law by adding a list of specific services which are considered to be essential,
i.e. services, the interruption of which might endanger the life, personal safety or health of the whole or part of the
population (see General Survey, op. cit., paragraph 159). Alternatively, section 232(5) should provide that a strike
becomes unprotected only if it continues after the Labour Court has decided that it concerns an essential service.

The Committee recalls that it had previously noted with concern section 19 of the Public Services Act, 2005,
according to which public officers were prohibited from engaging in strikes and requested information detailing the
precise categories of workers restricted in their right to strike under this Act. The Committee notes the Government’s
indication that the restriction on the right to strike applies to all workers in the public service. The Committee further notes
the Government’s statements indicating that teaching staff employed in private schools and certain other learning
institutions such as the National University of Lesotho and the Lerotholi Polytechnic are excluded from these restrictions.
In these circumstances, the Committee once more emphasizes that the prohibition of the right to strike in the public
service can only be limited to public servants exercising authority in the name of the State (see General Survey, op. cit.,
paragraph 158). Therefore, the Committee again requests the Government to take the necessary measures in order to
amend section 19 of the Public Services Act, 2005, so as to bring it into conformity with the Convention.

The Committee further recalls that its previous comments concerned the need to establish compensatory guarantees
for those groups of public servants for which the prohibition of the right to strike would be justified. The Committee notes
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that the Government makes general reference to the language of the legislation and, more specifically, to sections 17-20
of the Act. The Committee once again points out that section 17 only provides for non-binding conciliation and recalls that
workers who may be deprived of the right to strike as a means “of defending their socio-economic and occupational
interests should be afforded compensatory guarantees, for example conciliation and mediation procedures leading, in
every deadlock, to arbitration machinery seen to be reliable by the parties concerned. It is essential that workers be able to
participate in determining and implementing the procedure, which should furthermore provide sufficient guarantees of
impartiality and rapidity; arbitration awards should be binding on both parties and, once issued, should be implemented
rapidly and completely” (see General Survey, 1994, op. cit., paragraph 164). Therefore, the Committee once again
requests that the Government take the necessary measures to establish compensatory guarantees, in particular
arbitration machinery for those workers who may be deprived of the right to strike, and keep it informed as to its
progress in this regard.

Articles 5 and 6. The Committee previously requested the Government to ensure that public officers’ associations
established under the Act are guaranteed the right to establish federations and confederations and affiliate with
international organizations. As no information was provided by the Government in this respect, the Committee reiterates
its previous request.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1966)

The Committee notes the Government’s report and the comments submitted by the International Confederation of
Free Trade Unions (ICFTU) on 10 August 2006, which refer in particular to problems of application of the Convention in
practice in the textile sector and the denial of collective bargaining rights to public employees. The Committee requests
the Government to reply to these comments. Moreover, the Committee takes note of the draft Amendment Bill, 2006,
which amends several provisions of the Labour Code Order, 1992, and requests the Government to keep it informed of
developments relating to its adoption, as well as to take into account those of its ensuing comments referring to specific
provisions of the draft Amendment Bill. The Committee also takes note of the comments of the Congress of Lesotho
Trade Unions (COLETU) of 6 November 2006 and requests the Government to send its reply thereon.

Article 4 of the Convention. 1. Collective bargaining in the education sector. The Committee further recalls the
previous comments of COLETU indicating that, although the revision of the Public Service Act of 1995, to grant public
service employees collective bargaining rights, was commendable, the Government continues to obstruct collective
bargaining in the education sector. In this regard, the Committee notes with regret that the Government provides no
information on the collective bargaining situation in the education sector, in spite of its previous comments and those of
COLETU and the ICFTU respecting the same. In these circumstances, the Committee asks the Government to reply to
the unions’ comments, and once again requests the Government to take all necessary measures to promote a prompt
and negotiated solution to the long-standing disputes concerning teachers who are not public servants engaged in the
administration of the State.

2. Representativeness requirements for certification of a union as the exclusive bargaining unit. The Committee
notes that sections 39 and 40 of the draft Amendment Bill amend the provisions of the Labour Code concerning the issue
of representativeness (sections 198A and 198B of the Labour Code), and that section 198B(1), as amended, now provides
that any dispute about whether a trade union is representative shall be referred to the Directorate of Dispute Prevention
and Resolution — an independent body according to section 46B(2)(b) of the Labour Code — for summary determination by
an arbitrator. The Committee further notes that according to section 198B(2) of the Labour Code the arbitrator may, in
making the determination, conduct a ballot “if appropriate” and make any necessary inquiries. In this respect, the
Committee recalls that it is not necessarily incompatible with the Convention to provide for the certification of the most
representative union in a given unit as the exclusive bargaining agent for that unit, provided a number of safeguards are
provided. Where the procedure of certifying unions as exclusive bargaining agents has been established, such safeguards
should include the following: (a) certification to be made by an independent body; (b) the representative organizations to
be chosen by a majority vote of the employees in the unit concerned; (c) the right of an organization which fails to secure
a sufficiently large number of votes to ask for a new election after a stipulated period; and (d) the right of an organization
other than the certificated organizations to demand a new election after a fixed period, often 12 months, has elapsed since
the previous election. In the light of this principle, the Committee requests the Government to take the necessary
measures to amend the Labour Code so as to: (1) introduce a formal requirement for a ballot to be held in cases of
dispute concerning representativity, thereby removing the arbitrator’s discretion as to whether a ballot is
“appropriate”; and (2) ensure that organizations failing to secure a sufficiently large number of votes, or new
organizations, may ask for a new election after a certain period has elapsed since the previous election.

3. Recognition of the most representative union. Previously, the Committee had noted that section 198A(1)(b) of
the Labour Code defines “a representative trade union” as “a registered trade union that represents the majority of the
employees in the employ of an employer”, and that section 198A(1)(c) specifies that “a majority of employees in the
employ of an employer means over 50 per cent of those employees”. In this connection, the Committee recalls once again
that, when the law stipulates that a trade union must receive the support of 50 per cent of the members of a bargaining unit
to be recognized as a bargaining agent, and when no union covers more than 50 per cent of the workers, collective

106

Freedom of Association,

b =]
c
©
=)
£
£
©
>
S
©
[21]
o
=
£
©
2
©
(&)

7,
o
o

2

=
[

o
©

=

=
(2]
S

o

=




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

bargaining rights should be granted to all the unions in the unit, at least on behalf of their own members. The Committee
requests the Government to amend section 1984 of the Labour Code so as to give effect to this principle concerning the
promotion of collective bargaining.

Liberia

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1962)

The Committee notes with regret that the Government’s report has not been received. It takes note of the comments
of 10 August 2006 by the International Confederation of Free Trade Unions (ICFTU) on the application of the Convention
referring to matters already raised by the Committee and to threats of arrest and prosecution by the police to civil servants
who took part in a strike in 2005. The Committee requests the Government to send its observations on these matters.

For many years the Committee has been asking the Government to take the necessary steps to amend or repeal the

following provisions, which are inconsistent with Articles 2, 3, 5 and 10 of the Convention:

—  Decree No. 12 of 30 June 1980 prohibiting strikes;

—  section 4601-A of the Labour Practices Law prohibiting agricultural workers from joining industrial workers’
organizations;

—  section 4102, subsections 10 and 11, of the Labour Practices Law providing for the supervision of trade union
elections by the Labour Practices Review Board; and

—  section 4506 of the Labour Practices Law prohibiting workers in state enterprises and the public service from
establishing trade unions.

The Commiittee takes note with interest of a report of the judiciary and labour committees of the Senate on the
passage of an act to repeal Decree No. 12 and requests the Government to furnish a copy of the repealing legislation
with its next report.

Emphasizing the seriousness of these problems, the Committee expresses the firm hope that the Government will
take all steps within its reach to repeal or amend these provisions of the Labour Practices Law in the near future in
order to bring the legislation fully into conformity with the requirements of the Convention, and requests the
Government to provide information in its next report on all measures adopted to this end.

The Committee reminds the Government that the technical assistance of the Office is available should it so desire.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1962)

The Committee notes with regret that the Government’s report has not been received. It also takes note of the
comments of 10 August 2006 by the International Confederation of Free Trade Unions (ICFTU) on the application of the
Convention.

The Committee recalls that for many years, it has been commenting on the application of Articles 1, 2 and 4 of the
Convention and, in particular, has asked the Government to take measures to ensure that:

—  the legislation guarantees workers adequate protection against anti-union discrimination at the time of recruitment
and during the employment relationship, accompanied by sufficiently effective and dissuasive sanctions;

—  the legislation guarantees workers’ organizations protection against acts of interference by employers and their
organizations, including sufficiently effective and dissuasive sanctions; and

—  employees in state-owned enterprises who are not public officials engaged in the administration of the State enjoy
the right to collective bargaining.

The Committee points out the seriousness of the problems it has raised and expresses the firm hope that the
Government will take all measures within its reach to bring the law and practice fully into conformity with the
requirements of the Convention, and asks the Government to provide information in its next report on all measures
taken to this end.

Libyan Arab Jamahiriya

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

(ratification: 1962)

The Committee notes the Government’s reports and the comments submitted by the International Confederation of
Free Trade Unions (ICFTU) on 10 August 2006, which primarily refer to points previously raised by the Committee.

Article 1 of the Convention. 1. Protection against acts of anti-union discrimination. In its previous comments, the
Committee had drawn the Government’s attention to the need to amend section 34 of Act. No. 107 of 1975, which
protects workers against acts of anti-union discrimination but not at the time of recruitment. In this connection, the
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Committee notes the Government’s indications that discrimination at the time of recruitment is not possible as union
membership is not part of the criteria by which employment offices place registered workers: given the system obtaining
in Libyan Arab Jamahiriya, anti-union discrimination on the part of employers at the time of recruitment is not possible as
workers are mandatorily recruited and placed through official employment offices. The Government states further that an
employer shall not be authorized to set as a condition a worker’s non-membership in a union at the time of recruitment.
Taking due note of the Government’s statement that measures would be undertaken to formulate clear texts when the
new draft Act on regulating labour relations — already examined by the People’s Congress in a first discussion — is
promulgated, the Committee recalls that the protection against acts of anti-union discrimination provided for in the
Convention also covers recruitment (see General Survey on freedom of association and collective bargaining, 1994,
paragraph 210) and requests the Government to ensure, in the drafting of future legislation, that workers are protected
firom anti-union discrimination, including at the time of recruitment, and that dissuasive sanctions are provided for.

2. With regard to its previous comments on the absence of legal protection against acts of anti-union discrimination
for public servants not engaged in the administration of the State, agricultural workers and seafarers, the Committee notes
that the Government provides no information in this respect. Recalling the Government’s previous indication that it
would take the Committee’s observation into account by adopting the necessary measures when appropriate, the
Commiittee once again expresses the hope that steps will soon be taken to provide, explicitly and by means of
sufficiently dissuasive sanctions, protection against anti-union discrimination to all workers — including public
servants not engaged in the administration of the State, agricultural workers and seafarers. The Committee asks the
Government to keep it informed of the progress made in this regard.

Article 4 of the Convention. 1. Collective bargaining. The Committee had previously referred to sections 63, 64,
65 and 67 of the Labour Code, which require the clauses of collective agreements to be in conformity with the national
economic interest, thus violating the principle of the voluntary negotiation of collective agreements and the autonomy of
the bargaining parties. In this respect, the Committee notes the Government’s statement that the draft Act on regulating
labour relations has resolved this issue. Further noting the Government’s indication that the draft Act is still under
examination by the People’s Congress, the Committee once again expresses the hope that the draft Act would, upon
adoption, repeal the abovementioned sections of the Labour Code and requests the Government to inform it of the
progress made in this regard.

2. The Committee notes the Government’s indication that no collective agreements were concluded that cover
public servants, agricultural workers and seafarers, and that the draft Act would, upon adoption, be supportive of
collective agreements. In this regard the Committee expresses the hope that the draft Act or any other amendments to
the Law envisaged by the Government will expressly grant to public servants not engaged in the administration of the
State, agricultural workers and seafarers the right to bargain collectively, both in law and in practice.

3. Noting the ICFTU’s comments on the absence of real collective bargaining in practice, the Committee
requests the Government to provide statistics on the number of collective agreements presently in force, by sector, and
the number of workers covered.

Lithuania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1994)

The Committee notes the information contained in the Government’s report. It further notes the comments of the
International Confederation of Free Trade Unions (ICFTU) dated 10 August 2006 addressing issues previously raised by
the Committee concerning strike restrictions and alleging that new rules for registering legal entities made the establishing
of new trade unions more cumbersome. The Committee requests the Government to provide its observations thereon.

Articles 3 and 10 of the Convention. Right of workers’ organizations to organize their activities without interference
from the public authorities. (a) Prohibition of the right to strike by workers who are not employed in essential services in
the strict sense of the term. The Committee recalls that, in its previous observation, it requested the Government to amend
section 78 of the Labour Code so as to lift the prohibition of the right to strike by workers in heating and gas supply
companies. The Committee notes with interest the Government’s statement that sections 77(4) and 78(1) of the Labour
Code were amended so as to take into account the comments of the Committee. By virtue of these amendments, which
came into force on 28 May 2005, the ban on strikes in centralized power, heat and gas supply companies was lifted. The
Commiittee asks the Government to transmit a copy of these amendments.

(b) Unilateral determination of minimum service. In its previous comments, the Committee requested the
Government to amend section 80(2) of the Labour Code so as to ensure that, in the event of disagreement among the
parties to negotiations on the minimum service, the definition of the service to be ensured may be determined by an
independent and impartial body. The Committee notes the Government’s indication that this proposal will be referred to
the Tripartite Council for consideration. The Committee requests the Government to keep it informed of the outcome of
the discussion of this issue by the Tripartite Council.

A request on certain other points is being addressed directly to the Government.
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Madagascar

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee takes note of the Government’s report.

The Committee also takes note of the comments made by the International Confederation of Free Trade Unions
(ICFTU) dated 10 August 2006, which concern some legislative issues already raised in the Committee’s previous
observation as well as cases of government interference in trade union affairs, repression of trade unionists having
participated in a strike in the public sector and impediment of the right to strike in the maritime sector. The Committee
requests the Government to respond to the comments of the ICFTU.

Furthermore, the Committee takes note of the enactment of Law No. 2003-044 of 28 July 2004 enacting the Labour
Code. The Committee notes, however, that the process of development and adoption of the Code has not taken into
account the issues that it had raised in its last comments and which concern the following.

Article 2 of the Convention. Workers governed by the Maritime Code. The Committee notes that the new Labour
Code maintains the exclusion of its scope of workers governed by the Maritime Code. The Government indicates that the
Committee’s observations concerning trade union rights of seafarers have been communicated to the relevant department
and that it will keep the Committee informed of any developments. Recalling that the Maritime Code in its present state
does not contain sufficiently clear and precise provisions ensuring workers’ right to form and join trade unions, as well
as the pertaining rights, the Committee requests the Government to take the necessary steps to ensure that this right is
recognized by the legislation and to keep it informed of any measure taken or envisaged in this regard. Concerning the
General Maritime Trade Union of Madagascar (SYGMMA), the Government indicates that it has been legally formed
before the public authority and that it is functioning as the other trade unions which have been legally formed. The
Committee takes note of this information.

Article 3. 1. Representativeness of employers’ and workers’ organizations. The Committee notes that section 137
of the new Labour Code provides that the representativeness of employers’ and workers’ organizations participating in the
national level social dialogue “is established with the elements provided by the concerned organizations and the labour
administration”. The Committee recalls that, in order to avoid any interference by the public authorities in the decision
regarding the representativeness of professional organizations, this decision has to be made by an independent body
having the trust of the parties and according to a process which guarantees impartiality. The Committee notes that a draft
decree on trade unions and representativity has been elaborated and that it is presently before the National Work
Council for discussion. The Committee requests the Government to keep it informed of developments in this regard.

2. Compulsory arbitration. The Committee notes that according to sections 220 and 225 of the new Code, in case
of failure of mediation, the minister in charge of labour and social laws refers a collective dispute either to a contractual
arbitration procedure, in conformity with the collective agreement of the parties or to a judicial arbitral procedure before
the jurisdiction’s tribunal. The decision, which is final and without appeal, puts an end to the dispute and to any strike
which could have started in the meantime. The Committee recalls that the resort to arbitration in order to put an end to a
collective dispute can be justified only if it is requested by both parties and/or in case of a strike in essential services in the
strict sense of the term, i.e. in services the interruption of which would endanger the life, health or personal security of all
or part of the population. The Committee considers that, apart from the case where it stems from an agreement between
parties, this arbitration procedure which gives rise to a final decision terminating a strike is, in sectors other than essential
services, an interference from the public authorities in trade unions’ organization, conflicting with Article 3 of the
Convention. Consequently, the Committee requests the Government to take all necessary measures to amend the new
Labour Code in order to ensure the full right of workers’ organizations to organize their activities and formulate their
programmes of action without interference from public authorities, notably in the exercise of the right to strike in
sectors other than the essential services, in conformity with Article 3.

3. Requisitioning. The Committee further notes that section 228 of the new Code provides that the right to strike
“cannot be limited by requisitioning only in cases of public order disruption or in cases where the strike would endanger
life, security and health of all or part of the population”. The Committee notes in this respect that the corresponding
version of the draft Labour Code (section 199) reflects better the position of the supervisory bodies by referring to cases of
“acute national crisis” and not to the notion of public order disruption. Moreover, this version constituted a clear
improvement which could lead to section 21 of Law No. 69-15 of 15 December 1969 being repealed. This section
provides for the possibility of requisitioning workers in cases of a state proclamation of national necessity. Noting that,
according to the Government, the provisions of section 228 of the Code and the law of 15 December 1969 have the
same aim, the Committee expresses the hope that section 228 of the new Code — as well as Law No. 69-15 — will be
Sformally modified in accordance with the principles mentioned.

4. Sanctions in case of strike action. Finally, the Committee takes note that, according to section 258 of the Labour
Code, the “initiators and leaders of illegal strikes” shall be punished with a fine and/or imprisonment. The Committee
recalls that sanctions should be available in case of a strike only when the ban is in conformity with the principles of
freedom of association and that such sanctions are in proportion to the acts committed. While noting that, according to
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the Government, this provision has never been used, the Committee requests the Government to exclude, in all
circumstances, recourse to imprisonment measures against those who have organized or participated in a peaceful
strike.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1998)

The Committee takes note of the information in the Government’s report and of Act No. 2003-044 of 28 July 2004
issuing the Labour Code. It also notes the observations of 10 August 2006 by the International Confederation of Free
Trade Unions (ICFTU), most of which refer to legislative matters already raised by the Committee in previous comments,
and to acts of anti-union discrimination.

Article 4 of the Convention. Determining representativity. 1. With reference to its previous comments, the
Committee notes with interest that section 183 of the new Labour Code establishes a number of criteria for determining
representativity in respect of organizations of employers and workers. The Committee notes that in its report, the
Government states that there should be no ambiguity in determining the representativity of employers’ and workers’
organizations that participate at national level, since a draft text on this matter has been sent to the National Labour
Council (CNT) for debate. The Committee requests the Committee to keep it informed on this matter and to provide a
copy of the text as soon as it is adopted.

2. Promotion of collective bargaining. The Committee notes the Government’s statement that the Ministry of
Labour plans to carry out information and advocacy campaigns in 2006 on the need to organize negotiations, with training
for enterprises that have decided to conclude a collective agreement. Noting that the new Labour Code protects collective
bargaining above all in enterprises with more than 50 workers, the Committee requests the Government to promote
collective bargaining in small and medium-sized enterprises and to keep it informed in this respect.

3. Collective bargaining for seafarers and public employees. In its previous comments, the Committee requested
the Government to provide additional information on the provisions applying to collective negotiation of the working
conditions of seafarers covered by the Maritime Code and public servants not engaged in the administration of the State,
together with data on the number of collective agreements and the number of workers covered.

The Committee notes that, in its report, the Government indicates that the Committee’s comments have been sent to
the various departments concerned. The Committee observes that the new Code continues to exclude public servants and
maritime workers from its scope (section 1). The Committee recalls that under the Convention, both seafarers and
public servants not engaged in the administration of the State must be able to enjoy the right to collective bargaining in
the same manner as other categories of workers. It again requests the Government to take the necessary steps to ensure
that specific provisions are adopted on the collective bargaining rights of seafarers governed by the Maritime Code and
of public servants not engaged in the administration of the State. Please keep the Committee informed on this matter.

4. Compulsory arbitration when mediation fails. The Committee notes that section 220 of the new Code provides
that where mediation fails, the collective dispute may be referred by the Minister responsible for labour and social
legislation to arbitration by the competent labour tribunal. The Committee reminds the Government that it should be
possible to impose compulsory arbitration only in the public service (in connection with public servants engaged in the
administration of the State) or in essential services in the strict sense of the term, or in the event of an acute national crisis.
The Commiittee accordingly requests the Government to take the necessary steps to amend the legislation.

Malawi

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1999)

The Committee notes that the Government’s report has not been received.

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) dated
10 August 2006, which refer to issues previously raised by the Committee on the right to strike and allege acts of violence
against a trade union organizer. The Committee requests the Government to send its observations on the ICFTU
comments, including those dated 31 August 2005 concerning in particular violent police repression of a protest march
by tea workers (see 2005 observation, 76th Session).

In addition, in its previous comments, the Committee had noted that section 45(3) and 47(2) of the Labour Relations
Act of 1996 empower the parties concerned to apply to the Industrial Relations Court for a determination as to whether a
particular strike involves an essential service. The Committee once again requests the Government to provide
information on any strike declared illegal and the reasons, therefore, as well as on any decisions rendered by the
Industrial Relations Court under sections 45(3) and 47(2) of the Labour Relations Act.

Finally, the Committee notes the Government’s communication dated 2 October 2006 which refers to its reply in
relation to the communication received from the Malawi Congress of Trade Unions concerning the application of the
Convention. The Committee recalls that these comments were examined in the framework of Convention No. 98.

A request concerning other points is being addressed directly to the Government.

109

Freedom of Association,

b =]
c
©
=)
£
£
©
>
S
©
[21]
o
=
£
©
2
©
(&)

7,
o
o

2

=
[

o
©

=

=
(2]
S

o

=




FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

Malaysia

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1961)

The Committee notes the Government’s reports and the comments submitted by the International Confederation of
Free Trade Unions (ICFTU) on 10 August 2006. The ICFTU’s comments principally refer to matters previously raised by
the Committee as well as to allegations of long delays in the disposition of claims for union recognition, and the
establishment of a trade union by an employer in order to avoid recognizing and bargaining with another trade union. The
Commiittee requests the Government to submit its observations thereon.

1. Article 4 of the Convention. Collective bargaining in “pioneer enterprises”. Previously, the Committee had
urged the Government to repeal section 15 of the Industrial Relations Act (IRA), which limits the scope of collective
agreements for companies granted “pioneer status”, and had requested a copy of the repealing legislation upon its
adoption. The Committee notes the Government’s indication that discussions on the IRA with representatives of the
employers and trade unions were in their final stages: the amendments to the IRA, which include the repeal of section 15,
were expected to be submitted to Parliament for the December 2005 sitting. In this connection, the Committee, recalling
that the repeal of section 15 of the IRA has been delayed for several years, once again urges the Government to ensure
that there are no further delays in the repeal of this legislation and to keep it informed of developments respecting the
adoption of the amendments to the IRA.

2. Restrictions on collective bargaining over certain issues. The Committee had previously urged the Government
to amend the legislation so as to bring section 13(3) of the IRA, which contains restrictions on collective bargaining with
regards to transfer, dismissal and reinstatement (some of the matters known as “internal management prerogatives”), into
full conformity with Article 4 of the Convention. The Committee notes the Government’s statement that section 13(3) of
the IRA is not intended to limit collective bargaining, but rather to provide for the right of employers to run their business
in the most efficient way and to protect from the abuse of the collective bargaining process. The Government further
indicates that these requirements are not absolute; matters relating to them may be brought to the Industrial Relations
Department and, where no settlement is reached, the matter is referred to the Industrial Court for adjudication. The
Committee notes this information. It recalls, in this respect, that measures taken unilaterally by the authorities to
restrict the scope of negotiable issues are often incompatible with the Convention (see General Survey of 1994 on
fireedom of association and collective bargaining, paragraph 250) and once again urges the Government to amend
section 13(3) of the IRA so as to remove the restrictions on collective bargaining. The Committee also requests the
Government to indicate whether there are any decisions of the Industrial Court where the restrictions set forth in
section 13(3) were successfully challenged and, if so, to transmit copies of the same in its next report.

3. Restrictions on collective bargaining in the public sector. The Committee had previously requested the
Government to provide information on the scope of collective bargaining under the auspices of the National Joint Council
and the Departmental Joint Council. Specifically, it had asked the Government to indicate whether any limitations on the
agreements produced by the consultations taking place within these bodies exist — particularly as to terms and conditions
of service, the remuneration structure, and the form and scope of any agreements reached. In this regard, the Committee
notes the Government’s statement that the outcomes of consultations pertaining to salary and remuneration are subject to
the decision of the Cabinet Committee on Establishment and Salaries of Employees in the Public Sector, and are to be
tabled and legislated in Parliament. In these circumstances, the Committee recalls that, while the principle of autonomy of
the parties to collective bargaining is valid as regards public servants covered by the Convention, the special
characteristics of the public service described above require some flexibility in its application. Thus, legislative provisions
allowing Parliament or the competent budgetary authority to set upper and lower limits for wage negotiations, or to
establish an overall “budgetary package”, within which the parties may negotiate monetary or standard-setting clauses (i.e.
reduction of working hours, varying wage increases according to levels of remuneration), are compatible with the
Convention, provided they leave a significant role to collective bargaining (see General Survey, op. cit. paragraphs 261—
264). The Committee considers that subjecting all of the outcomes reached by the Councils’ consultations on salaries and
remuneration to the approval of the authorities, in particular the Cabinet Committee on Establishment and Salaries of
Employees in the Public Sector, is not in conformity with Article 4 of the Convention. It requests the Government to
take the necessary measures to ensure for public servants not engaged in the administration of the State the right to
bargain collectively, including over wages and remuneration, in keeping with the abovementioned principle on
collective bargaining in the public sector.

Mali

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the information contained in the Government’s report.
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Article 3 of the Convention. Right of workers’ organizations to formulate their programmes without interference
from the public authorities. In its previous comments, the Committee recalled the need to amend section L.229 of the
Labour Code of 1992 in order to limit the power of the Ministry of Labour to impose arbitration to end strikes liable to
cause an acute national crisis. This provision allows the Minister of Labour to refer certain disputes to compulsory
arbitration, not only where they involve essential services, the interruption of which is likely to endanger the life, personal
safety or health of the population, but also in cases where the dispute is liable to “jeopardize the normal operation of the
national economy or involves a vital industrial sector”. The Committee notes the Government’s indication that it has not
been able to give effect to its intention, expressed on several occasions, to review the Labour Code so as to revise
provisions that are obsolete or in contradiction with the spirit of ratified Conventions, due to profound differences of
interpretation respecting the nature of essential services. Noting that the Government has requested the Office’s
technical assistance, the Committee hopes that it will be able to note progress in the near future, and particularly that
section L.229 will be amended in accordance with the provisions of the Convention.

In its previous comments, the Committee also noted that the regulations on the maintenance of a minimum service
were inconsistent with the provisions of the Convention and that the trade unions had not been consulted in the
formulation of Decree No. 90-562 P-RM of 22 December 1990 establishing the list of services, positions and categories of
workers strictly indispensable to the maintenance of a minimum service in the event of a strike in the public services.
Regretting that the Government’s report contains no reply on this matter, the Committee once again requests the
Government to report on progress in the revision of the Decree of 1990 determining the minimum services to be
provided in the event of a strike, in full consultation with the social partners.

Malta

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1965)

The Committee notes that the Government’s report has not been received.

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) dated 10
August 2006, alleging that strikers were suspended, unions’ assets were frozen and unions were sued following industrial
action. Furthermore, the ICFTU alleges death threats were made against leaders of the General Workers Union (GWU).
The Committee requests the Government to take the necessary measures to conduct an inquiry concerning the alleged
death threats against trade union leaders, to keep it informed of its result and to send its observations on the other
comments made by the ICFTU.

Article 3 of the Convention. In its previous comments, the Committee observed that section 74 of the Employment
and Industrial Relations Act, 2002 appears to substantially repeat the provisions of the repealed Industrial Relations Act,
1976, imposing a compulsory arbitration procedure for labour disputes leading to a final award binding on all parties.
Furthermore, it observed that it is unclear, however, whether the jurisdiction of the industrial tribunal, pursuant to section
75(1) of the Act, is limited to binding decisions on disputes of rights, or will also allow binding decisions in relation to
disputes of interest. Noting that restrictions on strike action through a compulsory arbitration procedure constitute a
prohibition that seriously limits the means available to trade unions to further and defend the interest of their
members, as well as their right to organize their activities and to formulate their programmes (see 1994 General Survey
on freedom of association and collective bargaining, paragraph 153), the Committee again asks the Government to
clarify whether the Industrial Tribunal’s jurisdiction is limited to questions arising from disputes of right, or whether it
is also entitled to hear disputes of interest and issue binding decisions thereon.

Finally, the Committee had noted that eight strikes were held in Malta during 2003 and requested the Government to
provide details of how each of these strikes were resolved and, in particular, whether they were resolved by recourse to the
Industrial Tribunal, as well as to continue to provide information on the number of strikes and use of the Minister’s power
to refer disputes to the Industrial Tribunal at the request of only one party. The Committee requests the Government to
provide this information in its next report.

The Committee is addressing to the Government a direct request concerning the Employment and Industrial
Relations Act, 2002.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1965)

The Committee notes that the Government’s report has not been received.

1. Comments made by the International Confederation of Free Trade Unions (ICFTU). The Committee notes the
comments made by the ICFTU in a communication dated 10 August 2006 on the application of the Convention. The
comments concern compulsory arbitration and the Public Holidays Act infringing upon provisions of collective
agreements on holidays. The Committee points out that this question has been dealt with by the Committee on Freedom
of Association which, in its recommendation, requested the Government to amend section 6 of the National Holidays
and Other Public Holidays Act so as to ensure that this provisions: (i) does not render automatically null and void any
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provisions in existing collective agreements which grant workers the right to recover public holidays falling on a
Saturday or Sunday; and (ii) does not preclude voluntary negotiations in the future over the issue of granting workers
the right to recover national or public holidays which fall on a Saturday or Sunday on the basis of a collective
agreement (see 342nd Report of the Committee on Freedom of Association, paragraph 752). The Committee requests
the Government to keep it informed of the measures taken or envisaged to amend section 6 of the National Holidays
and Other Public Holidays Act.

2. Article 1 of the Convention. In its previous observation, the Committee had observed that pursuant to section
75(1) of the Employment and Industrial Relations Act 2002 (EIRA), alleged unfair dismissals of certain categories of
workers are excluded from the jurisdiction of the industrial tribunal and dealt with under separate legislation. The
Commiittee asks again the Government to provide clarification of the procedures in place in relation to allegations of
dismissal for reasons of anti-union discrimination for public officers, port workers and public transport workers.

3. Articles 2 and 3 of the Convention. Protection against anti-union discrimination and acts of interference. In its
previous comments, the Committee had observed that the EIRA did not expressly protect employers’ and workers’
organizations from acts of interference by one another, nor did it provide a rapid and effective appeal procedure or
sanctions in the case of breach as is required to ensure compatibility with the Convention (see General Survey 1994,
paragraph 232). The Committee again requests the Government to take measures in order that the legislation prohibits
and sanctions acts of interference in a sufficiently dissuasive way.

4. Article 4 of the Convention. Collective bargaining. In its previous comments, the Committee had noted the
information provided by the Government that unions representing more then 50 per cent of employees or workers in any
given establishment are normally granted recognition by employers, and eventually are invited to negotiate collective
agreements governing the employees of that establishment. The Committee again requests the Government to indicate
whether collective bargaining with trade unions representing less then 50 per cent of the employees is possible, at least
on behalf of their own members.

5. In its previous observations, the Committee had noted with concern that section 74 of the EIRA entitles the
minister to refer an unresolved trade dispute to the industrial tribunal at the request of one party and that the industrial
tribunal’s decision in this matter will be binding. The Committee had also noted that pursuant to section 80 of the EIRA,
in its capacity to decide trade disputes, the industrial tribunal is obliged to take into consideration the Government’s social
and economic policies and plans. The Committee recalls that, except in the case of public servants engaged in the
administration of the State or essential services in the strict sense of the word, it is generally contrary to the principle of
the voluntary negotiation of collective agreements established in the Convention, and thus the autonomy of the bargaining
parties, for binding arbitration to be imposed by the authorities at the request of one party (see General Survey 1994,
paragraph 257). The Committee again requests the Government to consider amending these provisions to ensure the
compatibility of its legislation with the requirements of the Convention.

Mauritania

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee notes the comments of 10 August 2006 by the International Confederation of Free Trade Unions
(ICFTU) which address legislative matters already raised by the Committee, and practical problems in giving effect to the
Convention (registration applications blocked at the Office of the Public Prosecutor and intervention by public authorities
in favour of an organization). The Committee requests the Government to send its comments on these observations with
its next report.

Article 2 of the Convention. In its previous comments, the Committee noted that the procedure for acquisition of
legal personality envisaged by the new Labour Code sets specific time limits and is ultimately subject to review by the
courts, and that it applies to the amendment of the internal rules of trade unions. The Committee asked the Government to
report any cases of refusal to issue a registration receipt and any rejection of amendments under this procedure. The
Committee notes the Government’s statement that it has been notified of no refusals to deliver registration receipts or
rejections of amendments.

Article 3. Right of workers’ organizations to elect their representatives in full freedom and to organize their
administration and activities without interference from the public authorities. 1. In its previous comments, the
Committee noted that section 278 of the new Labour Code extends the procedure for the establishment of trade unions to
any changes in their administration or management. This provision therefore has the effect of subjecting such changes to
the approval either of the Prosecutor-General or of the courts, and therefore gives rise to serious risks of interference by
public authorities in the organization and activities of trade unions and their federations. In its report, the Government
indicates that if the statutes as amended and the changes made to a union’s administration or management are lawful, there
is no reason for the Prosecutor-General to withhold approval, and that section 278 therefore needs no amendment. The
Commiittee points out that the establishment and amendment of the statutes of an organization of workers is the
responsibility of the organization itself and should not be subject to the prior consent of the public authorities in order
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to take effect. Accordingly, it once again asks the Government to amend section 278 so as to provide that any change in
the administration or management of a union may take effect as soon as the competent authorities have been notified
and without the requirement of their approval.

2. Compulsory arbitration. In its previous comments, the Committee observed that the new Labour Code, in
sections 350 and 362, allows compulsory arbitration in instances which go beyond essential services in the strict sense and
in situations which cannot be deemed to constitute an acute national crisis. According to section 362, a strike is unlawful
when it occurs either during the course of mediation or after notification of the Minister of Labour’s decision to refer the
dispute to arbitration under the conditions set in section 350, or following the award of the Arbitration Council. The
Committee noted in this connection that under section 350, the Minister of Labour may decide to refer a collective dispute
to arbitration at any time, in light of the circumstances and impact of the dispute, and when he considers the strike to be
prejudicial to public order or contrary to the general interest.

The Committee notes that in its report, the Government states that strikes are not prohibited and are one of the levers
of freedom of association laid down in the Labour Code. Furthermore, the Minister decides to resort to arbitration only
where he deems the strike to be prejudicial to public order or contrary to the general interest, i.e. to essential services, after
mediation and conciliation proceedings have been exhausted.

The Committee nonetheless points out that the prohibition or restriction of the right to strike by means of
compulsory arbitration can be justified only in the cases of: (1) essential services in the strict sense of the term, that is,
services the interruption of which would endanger the life, personal safety or health of the whole or part of the population;
(2) an acute national crisis, and then only for a limited period and to the extent necessary to meet the requirements of the
situation. The Committee again asks the Government to take the necessary steps to amend the relevant provisions of the
Labour Code so as to limit the prohibition on strikes by means of compulsory arbitration to essential services in the
strict sense of the term and to situations of acute national crisis.

3. Duration of mediation. Lastly, with regard to the prohibition on strikes for the duration of the mediation
procedure established in section 362 of the Labour Code, the Committee pointed out that it is possible to require the
exhaustion of conciliation and mediation procedures before a strike may be called on condition that the procedures are not
so complex or slow that a lawful strike becomes impossible in practice or loses its effectiveness. The Committee observed
in its last observation that the maximum period of 120 days for mediation provided in the Labour Code appeared too long
in this respect. The Committee notes that in its report, the Government states that it could envisage reducing the maximum
of 120 days in order to meet the Committee’s demands and that a committee is to be set up to draft implementing
legislation for the Labour Code. The Committee requests the Government to report on the progress of the above
committee’s work and to inform it of the measures taken or envisaged to amend section 346 of the Labour Code.

The Committee is addressing a direct request to the Government on other matters.

Mauritius

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1969)

The Committee notes the Government’s report and the comments submitted by the International Confederation of
Free Trade Unions (ICFTU) in a communication dated 10 August 2006. The ICFTU’s comments mainly refer to issues
previously raised by the Committee.

The Committee notes the conclusions of the Committee on Freedom of Association (CFA), in the follow-up of its
recommendations respecting Case No. 2281 (see 342nd Report of the CFA, paragraph 137).

The Committee takes note of the Government’s “White Paper on a new legal framework for industrial relations in
Mauritius”, released in 2004, in the context of, and further to the ongoing reforms to the labour law. The White Paper
refers to a proposed new legislative framework for industrial relations, in the form of an employment and labour relations
bill, and summarizes the main provisions of the proposed new legislation.

Article 2 of the Convention. Protection against acts of interference. The Committee had previously referred to the
need to adopt legislation providing for protection against acts of interference. The Government indicates in this regard that
no cases of interference had been reported during the period under review, and that the exercise for the replacement of the
Industrial Relations Act (IRA) with new legislation is not over: the Bill containing, inter alia, the requirements of Article 2
of the Convention, was introduced in the National Assembly in April 2005, but the Government decided not to proceed
further with the presentation of the said Bill following its rejection by both the workers’ and employers’ organizations.
The Government adds that, following the general elections in July 2005, a new Government was installed and a new
Technical Committee was established within the Ministry of Labour, Industrial Relations and Employment to review the
IRA. As both the trade unions and the Mauritius Employers’ Federation had, in subsequent meetings of the Technical
Committee, asked for the enactment of a new Bill embodying their respective principles and visions, the Government
indicates that it will consider new proposals on the legislation before a new Bill is drafted. The Committee further notes
that section 5 of the White Paper, which summarizes the proposed revisions to the legislation, contains an express
prohibition against acts of interference by employers and employers and their organizations in the activities of workers’
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organizations, and vice versa (Section 5.1.6). In these circumstances, the Committee once again expresses its firm hope
that any new legislation adopted would not only expressly prohibit acts of interference by employers’ organizations in the
activities of workers’ organizations — and vice versa — but also provide for rapid appeals procedures, coupled by
sufficiently dissuasive sanctions, in order to provide effective protection against acts of interference. It once again
requests the Government to continue to pursue its endeavours and to keep it informed of the progress made in the
adoption of the new legislation.

Article 4 of the Convention. Promotion of collective bargaining. The Committee had previously commented upon
the low rate of collective bargaining in export processing zones (EPZs). In this respect, the Committee takes note of the
Government’s indication that new collective bargaining provisions were also dealt with in the above-discussed
deliberations. Accordingly, the Committee again requests the Government to indicate in its next report the measures
undertaken to promote collective bargaining in the specific sector of the EPZs, and to transmit its observations on the
ICFTU comments concerning restrictions on the right to negotiate salaries in the public sector.

The Committee reminds the Government that technical assistance from the ILO remains at its disposal and
expresses the hope that the future legislation would be in full conformity with the requirements of the Convention.

Mexico

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1950)

The Committee notes the Government’s report.

1. Trade union monopoly in state bodies imposed by the Federal Act on State Employees and the Constitution. The
Committee recalls that for many years it has been commenting on the following provisions of the Federal Act on State
Employees:

(i) the prohibition of the coexistence of two or more unions in the same state body (sections 68, 71, 72 and 73);

(i) the prohibition of a trade unionist from leaving the union of which he or she has become a member (an exclusion
clause under which the trade unionist loses his or her job by no longer being a member of the union) (section 69);

(iii) the prohibition of re-election in trade unions (section 75);

(iv) the prohibition of unions of public servants from joining trade union organizations of workers or rural workers
(section 79);

(v) the extension of the restrictions applicable to trade unions in general to the Single Federation of Unions of Workers
in the Service of the State (section 84); and

(vi) the imposition by law of the trade union monopoly of the National Federation of Banking Unions (section 23 of the
Act issued under article 123(B)(XIIIbis) of the Constitution).

With regard to points (i), (iv), (v) and (vi), the Committee notes the Government’s indication that the right to
organize in Mexico is set out in clause XVI of article 123 of the Constitution which establishes, without restriction
whatsoever, the right of workers to associate, and that the spirit of the freedom to organize established in that provision is
fully universal, based on the personal right of each worker to associate and the recognition of a collective right to the
establishment of trade unions. The Committee nevertheless recalls that for many years it has been making comments on
sections 68, 71, 72, 73, 79 and 84 of the Federal Act on State Employees and on section 23 of the Act issued under
article 123(B)(XIIIbis) of the Constitution in view of the lack of compliance with the provisions of the Convention and it
recalls that, in its previous observation, it noted that the Federal Conciliation and Arbitration Tribunal had granted
registration to trade union organizations in departments in which there is another union and that the Supreme Court of
Justice issued a jurisprudential ruling in 1999 (No. 43/1999) guaranteeing the exercise of the right to freedom of
organization of workers in the service of the Mexican State as it found that the requirement of a single trade union for
officials in each Government department violates the social guarantee of the freedom to organize of workers as established
in article 123(B)(X) of the Constitution. The Government further indicates that the Federal Conciliation and Arbitration
Tribunal applies this jurisprudential ruling in its decisions. Under these conditions, the Committee requests the
Government to take the necessary measures to amend the legislative provisions concerned so as to bring them into full
conformity with the Convention.

With regard to point (ii), relating to the exclusion clause, under the terms of which all workers lose their jobs if they
leave the union, the Committee notes the Government’s indication that, in accordance with ruling No. 43/1999 of the
Supreme Court of Justice, the Federal Conciliation and Arbitration Tribunal (TFCA) upheld the resignations of workers
from membership of various trade unions and the applications for membership of others in relation to 19 unions. Under
these conditions, the Committee requests the Government, in accordance with the practice followed by the TFCA, to
take measures to amend section 69 of the Federal Act on State Employees.

In relation to point (iii), concerning the prohibition of re-election in trade unions, the Committee notes the
Government’s repeated indication that the TFCA applies ruling No. CXVII/2000 of the Supreme Court of Justice, in
accordance with which section 75 of the Federal Act on State Employees, which prohibits the re-election of union leaders,
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is in contravention of the principle of freedom of association set out in article 123 of the Constitution, and that the re-
election of leaders in 34 unions has been noted. In this respect, the Committee requests the Government to keep it
informed of any measure taken to amend section 75 of the Federal Act on State Employees, so as to bring it into
conformity with the abovementioned ruling.

Finally, the Committee notes the Government’s indications concerning the Parliamentary initiatives submitted to
Congress for the amendment, among others, of sections 68, 69, 71, 72, 73, 75, 79 and 84 referred to above. The
Committee requests the Government to keep it informed of developments in the Parliamentary process relating to these
legislative initiatives in the firm hope that all amendments of the Federal Act on State Employees will take into account
the comments that it has been making for many years.

2. Prohibition upon foreign nationals from being members of trade union executive bodies (section 372(Il) of the
Federal Labour Act). In its previous observation, the Committee noted the establishment of the Central Decision-Making
Forum for the reform of the Federal Labour Act, within which a set of draft reforms to the Federal Labour Act was
formulated and submitted to the legislative authority as a legislative initiative on 12 December 2002. In this respect, the
Committee notes the Government’s indication that this draft legislation was submitted to the Labour and Social Insurance
Commission of the Chamber of Deputies for examination, analysis and opinion. The above Commission convened
Parliamentary conferences in which coordinated work was undertaken by the two commissions of the Chamber of
Deputies and the Senate. The Government indicates that the Bill contains the outcome of all the discussions and
agreements reached by both employers and workers, and that the executive authorities facilitated the dialogue and
promoted the agreements obtained. The Bill was converted into an overall reform with the agreement of the Plenary of
Legislatures LVII and LIX and is currently undergoing bicameral examination. The Committee hopes that the Bill will
amend section 372(Il) referred to above and asks the Government to continue to keep it informed in its next report of
developments in the Parliamentary process.

3. The limited right to strike of public officials who do not exercise authority in the name of the State. The
Committee recalls that for many years it has been commenting on the following issues:

(i) Workers, including those who are employed in public banks, are only able to exercise the right to strike in one or
more agencies of the public authorities when there is a general and systematic violation of the rights set out in
article 123(B) of the Constitution (which provides that workers shall have the right to associate in the defence of
their common interests) (section 94(4) of the Federal Act on State Employees and section 5 of the Act on Banking
and Credit issued under article 123(B)(XIIIbis) of the Constitution). The Committee notes the Government’s
indication that the right to strike is not specifically recognized by the Convention, while emphasizing that it is duly
acknowledged in the public service. It nevertheless notes that, in the particular case of bank employees, their
functions are included among the category of essential services. In this respect, the Committee emphasizes that the
prohibition of the right to strike in the public service should be limited to public servants exercising authority in the
name of the State and to essential services (those the interruption of which would endanger the life, personal safety
or health of the whole or part of the population), which do not include banking services. Under these conditions, the
Commiittee once again urges the Government to take the necessary measures to amend the legislation in
accordance with the provisions of the Convention. The Committee requests the Government to provide
information in its next report on any measure adopted in this respect.

(ii)) The requirement of two-thirds of workers in the public body concerned to call a strike (section 99(II) of the Federal
Act on State Employees). The Committee notes the Government’s indication that the suspension of the services of
public servants could result in a generalized prejudice to citizens, for which reason the same rules should not be
applied as to workers in general. In this respect, the Committee recalls that the ballot method, the quorum and the
majority required should not be such that the exercise of the right to strike becomes very difficult, or even
impossible in practice. Under these conditions, the Committee urges the Government to take the necessary
measures to amend section 99(I1) (for example, by requiring only a simple majority of the votes cast to call a
strike). The Committee requests the Government to provide information in its next report on any measure adopted
in this respect.

Requisitioning. In its last observation, the Committee also noted that various laws on the public services contain
provisions relating to the requisitioning of staff in cases, among others, in which the national economy could be affected
(section 66 of the Federal Telecommunications Act, section 56 of the Act regulating the railways, section 112 of the Act
respecting general thoroughfares, section 25 of the Act respecting the national vehicle register, section 83 of the Civil
Aviation Act, section 5 of the internal rules of the Secretariat for Communications and Transport and section 26 of the
internal rules of the Federal Telecommunications Commission). The Committee notes the Government’s indication that
the power of the federal Government to operate the necessary services in the event of a natural disaster, war, serious
disturbance of public order or when preventing an imminent danger to national security, internal peace in the country or
the national economy is only limited to cases in which such contingencies occur, with the result that when they do not
happen the Government will not take action and there will therefore be no restriction on the right to strike of workers in
the service of the State. The Committee recalls, as it has done in previous comments, that the reference to imminent
danger to the national economy is too broad and that restrictions on the right to strike in circumstances in which the
national economy may be affected could be contrary to the principles of the Convention and that the requisitioning of
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workers who are on strike could be abused where it is used as a means of settling labour disputes (see 1994 General
Survey on freedom of association and collective bargaining, paragraph 163). The Committee therefore once again
requests the Government to take measures to amend the above provisions and to provide information on this subject in
its next report.

Republic of Moldova

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1996)

The Committee notes the Government’s report.

It also notes the conclusions and recommendations of the Committee on Freedom of Association in Case No. 2350
where it invited the Government to take the necessary measures to review the Fiscal Code in full consultation with the
social partners concerned, with the aim of finding a mutually agreeable solution to the issue of fiscal treatment of
membership fees paid by employers to their organizations, including considering the introduction of a tax regulation that
would enable the deductibility of membership fees paid by employers to their organizations should there indeed be
discrimination in fiscal treatment found (see 338th Report, paragraph 1085(b)). The Committee notes with satisfaction
that, by Law No. 268-XVI of 28 July 2006, the Fiscal Code was amended so as to allow tax deductibility of membership
fees.

In its previous comments, the Committee had noted section 6 of the Law on Employers’ Organizations, which
required at least ten employers to create an employers’ organization, and recalled that such a requirement for membership
was too high and likely to be an obstacle to the free creation of employers’ organizations. The Committee once again
requests the Government to keep it informed of the developments regarding a draft bill amending the law on
employers’ organizations, referred to in the Government’s earlier report and in particular, its section 6.

The Committee notes the comments submitted by the International Confederation of Free Trade Unions (ICFTU) in
its communication dated 10 August 2006 and the comments transmitted by the Confederation of Trade Unions of the
Republic of Moldova (CSRM) in communications dated 14 and 23 August 2006. The Committee further notes the reply
provided by the Government to the comments submitted by the ICFTU in its communication dated 31 August 2005. The
Committee notes that the allegations submitted by the ICFTU concern issues of interference by the Government in internal
affairs of the CSRM and its affiliates. In this respect, it notes the interim conclusions and recommendations of the
Committee on Freedom of Association in Case No. 2317 and, in particular, its recommendation to conduct independent
inquiries into all alleged instances of pressure exercised upon the trade unions affiliated to the Union of Education and
Science, the AGROINSIND, the Federation of Unions of Chemical Industry and Energy Workers, the
“Moldsindcoopcomet” Federation, the “Raut” Trade Union, the Trade Union of Workers of Cadastre, Geodesy and
Geology “SindGeoCad” and the Trade Union of Culture Workers (see 342nd Report, paragraph 878(h)). The Committee
requests the Government to keep it informed in this respect.

The Committee is raising certain other points in a request addressed directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1996)

The Committee notes the Government’s report.

Comments made by the Confederation of Trade Unions of the Republic of Moldova (CSRM) and the International
Confederation of Free Trade Unions (ICFTU) on the application of the Convention. The Committee notes the comments
made by the CSRM and the ICFTU in communications of 2005 and 2006, respectively, concerning the application of the
Convention. The observations of both organizations concern legislative issues raised in the previous comments of the
Committee, and more particularly to the absence of specific sanctions to be imposed for violation of trade union rights, as
well as the violation of trade union rights in practice, as alleged in Case No. 2317 examined by the Committee on
Freedom of Association in its 335th Report. According to the allegations, the Government has adopted a new Penal Code
but it does not include sanctions regarding violations against trade unions. The allegations also concern acts of
interference of the authorities in the organization of trade unions in the health sector, in the culture sector and in the
education sector. The Committee regrets that the Government has not replied to these comments and requests the
Government to send its reply without delay.

In its previous comments, the Committee had pointed out some discrepancies between the legislation and the
Convention. The Committee regrets that the Government has not replied specifically to these comments. It must therefore
repeat its previous observations.

Article 1 of the Convention. Protection against acts of anti-union discrimination. The Committee had noted that
neither the Labour Code nor the new Penal Code adopted in April 2002, provided for specific sanctions to be imposed on
employers found guilty of anti-union discrimination. The Committee had recalled that the effectiveness of legal provisions
depends, to a large extent, on the way in which they are applied in practice and on the forms of compensation and
sanctions provided. Legal standards are inadequate if they are not coupled with effective and expeditious procedures and
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with sufficiently dissuasive sanctions to ensure their application (see General Survey on freedom of association and
collective bargaining, 1994, paragraph 224). The Committee again requests the Government to adopt specific provisions
providing for sanctions to be imposed on employers found guilty of anti-union discrimination.

Article 2. Protection against acts of interference. The Committee had noted that the new Penal Code does not
provide for sanctions against acts of interference. The Committee was of the view that legislation should make express
provisions for rapid appeal procedures, coupled with effective and dissuasive sanctions against acts of interference in
order to ensure the application in practice of Article 2 of the Convention. Moreover, to ensure that these measures receive
the necessary publicity and are effective in practice, the relevant legislation should explicitly lay down appeals and
sanctions in order to guarantee the application of provisions prohibiting acts of interference (see 1994 General Survey, op.
cit., paragraph 232). The Committee again requests the Government to adopt legislative provisions providing for
effective and sufficiently dissuasive sanctions (civil administrative or penal) against acts of interference.

Article 4. Compulsory arbitration. The Committee had noted that, pursuant to section 360(1) of the Labour Code, if
the parties to the collective labour dispute have not reached an agreement or disagree with the decision of the
reconciliation commission, each of the parties to the dispute has the right to submit an application to settle the conflict in
the judicial tribunals. As regards arbitration imposed by the authorities at the request of one party, the Committee had
considered that it is generally contrary to the principle of the voluntary negotiation of collective agreements established in
the Convention and thus the autonomy of the bargaining partners. Recourse to compulsory arbitration in cases where the
parties do not reach an agreement through collective bargaining would be permissible only in the context of essential
services in the strict sense of the term (i.e. services, the interruption of which, would endanger the life, personal safety or
health of the whole or part of the population) and for public servants engaged in the administration of the State. The
Commiittee requests again the Government to take measures to amend the legislation so as to ensure that referral of the
dispute to the judicial tribunals is possible only upon request by both parties to the dispute.

Morocco

Right of Association (Agriculture) Convention, 1921 (No. 11)
(ratification: 1957)

The Committee takes note of the information provided by the Government, as well as the entry into force of the
Labour Code on 8 June 2004, repealing the Dahir of 16 July 1957 on trade unions.

The Committee notes that, in its report, the Government indicates that the provisions of the Labour Code confirm the
rights that have been gained since 1957 in relation to the right of organization and at the same time reinforce the exercise
of freedom and union rights, within and outside the company, and that the new provisions of the chapter related to
freedom of association aim at a better harmonization of the national legislation with international labour standards. The
Committee takes note of the information given by the Government according to which there are no restrictions on the
exercise of freedom of association by agricultural workers, and that they may affiliate freely to the trade unions of their
choice (section 398). The national trade unions represent and supervise the working class in general without any
distinction as to the sector in which work is practiced (section 396) but certain groups of affiliated trade unions
nevertheless have trade union structures aimed at workers in the agricultural sector. The Government underlines that
control of the application of the Labour Code in the agricultural sector is entrusted to the agents of the inspection of the
social laws in agriculture related to the Minister of Employment and Professional Training (section 530) and that no
complaints regarding the application of these provisions have been referred to the courts of justice, and they have not
delivered any decisions of principle regarding the application of the Convention. The Committee takes note of this
information.

Mozambique

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1996)

The Committee takes note of the Government’s report, as well as of the draft Labour Code recently presented to the
General Assembly of the Republic.

The Committee noted in its previous comments that public servants do not have the right to organize. In this respect,
the Committee notes the preliminary draft legislation on the exercise of trade union activities in the public administration
which, in section 5, recognizes the right of public servants and state officials in the public administration to organize to
defend and further their socio-occupational interests. The Committee further notes that, under the terms of section 2(1) of
the draft text, the Act will cover the central institutions of the public administration, local state bodies and authorities,
public institutions and other subordinate or dependent institutions. However, the Committee observes that certain of the
provisions of the draft legislation raise problems of conformity with the Convention:

—  section 2(2) excludes firefighters, members of the judicial authorities and prison guards from the scope of the Act.
The Committee recalls that Article 2 of the Convention provides that all workers, without distinction whatsoever,
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shall have the right to establish and to join organizations of their own choosing and that, in accordance with Article 9
of the Convention, only the armed forces and the police may be excluded from the right to organize;

—  section 42(2) provides that public officials have the right to strike once conciliation, mediation and arbitration
machinery has been exhausted. In this respect, the Committee recalls that compulsory arbitration in the public
administration may only be imposed in the case of public servants exercising authority in the name of the State;

—  section 43 provides for the possibility of imposing disciplinary, civil and criminal sanctions in cases in which the
strike affects the rights and interests of third parties, when it impedes or disturbs the exercise of the right to work by
officials or employees who are not on strike and when it disturbs the operation of services which are not on strike. In
this respect, the Committee recalls that sanctions for strike action should be possible only where the prohibitions in
question are in conformity with the principles of freedom of association. Even in such cases, both excessive recourse
to the courts in labour relations and the existence of heavy sanctions for strike action may well create more problems
than they resolve. Since the application of disproportionate penal sanctions does not favour the development of
harmonious and stable industrial relations, if measures of imprisonment are to be imposed at all they should be
justified by the seriousness of the offences committed and should be subject to regular judicial review. In any case, a
right of appeal should exist in this respect (see 1994 General Survey on freedom of association and collective
bargaining, paragraph 177);

—  section 46(2) provides for sentences of imprisonment and fines in cases in which a strike picket obstructs the
freedom of services to operate normally. In this respect, the Committee refers to the principle set forth in the
previous paragraph.

Under these conditions, the Committee hopes that the law that is adopted will be in full conformity with the
Convention and requests the Government to provide information in its next report on developments relating to the draft
legislation.

Finally, the Committee notes the comments made by the International Confederation of Free Trade Unions (ICFTU)
referring to matters already raised by the Committee, as well as the dismissal of workers in export processing zones in
reprisal for exercising the right to strike. The Committee notes that, according to the Government, the workers dismissed
for exercising the right to strike in export processing zones did not respect the requirements provided by the legislation for
declaration of strike and the minimum services. In this respect, the Committee recalls that dismissals of strikers on a large
scale involve a serious risk of abuse and place freedom of association in grave jeopardy. The Committee notes with
concern dismissals of strikers on a large scale. It therefore requests the Government to provide detailed information on
the circumstances in which the strike took place, on the authorities which declared the strike illegal and the authority
which authorized the dismissals.

In conclusion, the Committee notes the preliminary draft of the Labour Code of June 2006. The Committee is
addressing a request directly to the Government with reference to this preliminary draft text and other matters.

Myanmar

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1955)

The Committee notes the Government’s report. The Committee observes that it does not contain any specific
information concerning the questions raised in its previous comments, but rather refers once again to the constitutional
process following which labour laws will be elaborated.

The Committee notes the conclusions and recommendations reached by the Committee on Freedom of Association
in its interim report concerning Case No. 2268 (340th Report, paragraphs 1064—1112) and in particular observes that it
requested the Government to institute an independent inquiry into the alleged murder of a trade unionist, Saw Mya Than,
and to release Myo Aung Thant from prison.

The Committee also notes the comments of the International Confederation of Free Trade Unions (ICFTU), dated
12 July 2006, concerning numerous and grave matters that have been raised by the Committee over the years, including
the current situation of an obscure legislative framework; a single trade union system; military orders and decrees further
limiting freedom of association; the prohibition of trade unions; “workers’ committees™ organized by the authorities; the
Federation of Trade Unions of Burma (FTUB) forced to work underground and accused of terrorism; and the repression of
seafarers even overseas and the denial of their right to be represented by the Seafarers’ Union of Burma (SUB). The
Committee notes that the Government’s observations concerning matters raised by the ICFTU mainly refer to its previous
communications. In addition, the ICFTU has referred to the following allegations:

(1) The police arrest on 17 April 2005 of four workers (Hlae Hlae Khaing, Zin Min Khing, Moe Thi and Mar Mar)
following a strike at a garment factory in Hlaingthayar industrial zone, and their imprisonment in Rangoon for
allegedly having broken the law through their actions connected with the factory. Workers of the factory went on
strike on 18 April demanding their immediate release. On 19 April, police and military, led by Major Tin San,
converged on the factory, which they unilaterally declared closed until further notice. Threats of arrests were made
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against the workers if they didn’t cease their strike. Finally, Major General Myint Swe, the Rangoon Army
Commander, arrived on the scene with nine prison transport trucks and delivered an ultimatum — either to vacate the
compound immediately or the Army would arrest them all. The workers immediately ceased their strike, and left the
factory. On 2 May the four arrested workers were released from prison.

(2) Saw Thoo Di, a.k.a. Saw Ther Paw, a Karen Agricultural Workers’ Union (KAWU) committee member from Kya-
Inn township, Karen State, was arrested by an armed column of Infantry Battalion 83 outside his village on 28 April,
tortured and shot dead.

(3) The State Peace and Development Council (SPDC) military learnt that on 30 April, the FTUB and Federation of
Trade Unions — Kawthoolei (FTUK) were preparing a May Day workers’ rights commemoration in Pha village and
sent in Light Infantry Battalion 308, which shelled the village with mortars and rocket propelled grenades, seeking to
kill the organizers and disrupt the preparations.

(4) In early June 2005, the SPDC uncovered an underground network of ten FTUB organizers in the Pegu area who
were providing support and education to workers and serving as a networking and information link to FTUB
structures abroad. Seven men and three women were arrested. In a press conference held on 28 August, the SPDC
leaders accused the organizers of having used satellite phones to convey information from inside Burma to the
FTUB, which then provided information to the ILO and the international trade union movement. The arrested FTUB
members were taken to the infamous Aug Tha Pay interrogation centre in Mayangone district of Rangoon where
they were investigated and tortured by special branch police and Bureau of Special Operations (military intelligence)
personnel during the months of June and July. On 29 July, they were transferred to Insein prison, and their case sent
to a special court that conducts its hearings inside the prison. During the secret trial, they were denied access to
outside council or witnesses, and the proceedings clearly did not meet international judicial standards. They were all
found guilty and were sentenced on 10 October. Wai Lin and Win Myint, as key leaders of the network, respectively
received sentences of 25 years and 18 years, the other five men and two of the women (Hla Myint Than, Major Win
Myint, Ye Myint, Thein Lwin Oo, Aung Myint Thein, Aye Chan, Kin Kyi), each received seven-year jail terms, and
bank clerk Ma Aye Thin Khine was sentenced to three years of imprisonment.

(5) On 3 November 2005, FTUB organizer Aung Myint (see above) died under mysterious circumstances in his cell at
Insein prison. When arrested on 2 July, along with other members of the FTUB Pegu network, he was physically fit
and in good health. The authorities told the family that he died of dysentery, but refused to turn over the body to his
relatives for a funeral, making it impossible to ascertain whether he died from abusive treatment, disease, or other
cause. Police officials cremated the body themselves.

(6) Myo Aung Thant, a member of the All Burma Petro-Chemical Corporation Union, was arrested in 1997 and charged
at the time with high treason for maintaining contacts with the FTUB. Now the SPDC has explained that he was
jailed for ten years for high treason under section 122(1) of the Penal Code, plus seven years for violations of the
Emergency Provisions Act, plus three years for violating the Unlawful Associations Act. Myo Aung Thant is
detained in a remote part of the country at Myitkyina prison in Kachin State, and was, according to his family, in the
course of 2005 held in solitary confinement in a small, windowless cell.

(7) Thet Naing, another underground FTUB leader, was released from Myitkyina prison in November 2004 after serving
a seven-year sentence following his rearrest for his role in leading a workers’ protest in the Yam Ze Kyang garment
factory. He continues to be affected by nerve damage suffered from the torture he was subjected to during his
interrogation and the mistreatment he received while in jail. He has now left the country and joined the FTUB
abroad.

The Committee regrets that the Government did not provide detailed observations on these serious allegations
made by the ICFTU in 2005 and 2006 and urges the Government to include a detailed reply in its next report.

The Committee most strongly deplores these most recent and serious allegations which detail a long list of trade
unionists who have been arrested, detained, tortured and sentenced to many years of imprisonment for the exercise of their
trade union activities, including the mere sending of information to the FTUB. The Committee recalls once again that
respect for civil liberties is essential for the exercise of freedom of association and that workers and employers should be
able to exercise their freedom of association rights in a climate of complete freedom and security, free from violence and
threats and that a climate of violence, in which murders and disappearances of trade union leaders go unpunished,
constitutes an extremely serious obstacle to the exercise of trade union rights and that such acts require severe measures to
be taken by the authorities. The authorities should not seize on legitimate trade union activities as a pretext for arbitrary
arrest or detention. Furthermore, as regards, more specifically, torture, cruelty and ill-treatment, the Committee points out
that trade unionists, like all other individuals, should enjoy the safeguards provided by the Universal Declaration of
Human Rights and the International Covenant on Civil and Political Rights and governments should give the necessary
instructions to ensure that no detainee suffers such treatment (see 1994 General Survey on freedom of association and
collective bargaining, paragraphs 29 and 30). The Committee therefore urges, once again, the Government to provide
information on measures adopted and instructions issued without delay so as to ensure respect for the fundamental
civil liberties of trade union members and officers and to take all necessary measures to release all those who have
been imprisoned for the exercise of trade union activities immediately and to ensure that no worker is sanctioned for
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the exercise of such activities, in particular for having contacts with workers’ organizations of their own choosing. The
Committee firmly hopes that the Government will soon be in a position to indicate progress in this respect.

Concerning the legislative framework (Adrticles 2, 3, 5 and 6 of the Convention), the Committee recalls that it had
noted in its previous observation a total lack of progress towards establishing a legislative framework under which free
and independent workers’ organizations could be established. Furthermore, it recalls that, for several years, it has
indicated that there exist some pieces of legislation containing important restrictions to freedom of association or
provisions which, although not directly aimed at freedom of association, can be applied in a manner that seriously impairs
the exercise of the right to organize. More specifically: (1) Order No. 6/88 of 30 September 1988 provides that the
“organizations shall apply for permission to form to the Ministry of Home and Religious Affairs” (section 3(a)), and states
that any person found guilty of being a member of, or aiding and abetting or using the paraphernalia of, organizations that
are not permitted shall be punished with imprisonment for a term which may extend to three years (section 7); (2) Order
No. 2/88 prohibits the gathering, walking or marching in procession by a group of five or more people regardless of
whether the act is with the intention of creating a disturbance or of committing a crime; and (3) the Unlawful Association
Act of 1908 provides that whoever is a member of an unlawful association, or takes part in meetings of any such
association, or contributes or receives or solicits any contribution for the purpose of any such association, or in any way
assists the operations of any such association, shall be punished with imprisonment for a term which shall not be less than
two years and more than three years and shall also be liable to a fine (section 17.1).

Noting the Government’s statement that it will send the draft labour laws concerning the protective measures of
the workers as soon as the new State Constitution is finalized, the Committee cannot but regret once again the long
delay in the adoption of the Constitution and the fact that, in the meantime, no progress has been made on the
particularly serious and urgent issues it has been raising for nearly 20 years now. The Committee once again urges the
Government to furnish a detailed report on the concrete measures taken to enact legislation guaranteeing to all
workers and employers the right to establish and join organizations of their own choosing, as well as the rights of these
organizations to exercise their activities and formulate their programmes and to affiliate with federations,
confederations and international organizations of their own choosing without interference from the public authorities.
It further urges the Government in the strongest terms to repeal Orders Nos. 2/88 and 6/88 as well as the Unlawful
Association Act, so that they cannot be applied in a manner that would infringe upon the rights of workers’ and
employers’ organizations. It requests the Government to communicate any relevant draft laws, orders or instructions
made in this regard so that it may examine their conformity with the provisions of the Convention.

[The Government is asked to report in detail in 2007.]

Namibia
Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1995)

The Committee notes that the Government’s report has not been received. It also notes the comments submitted by
the International Confederation of Free Trade Unions (ICFTU) on 31 August 2005 and 10 August 2006 and the
Government’s reply thereon.

Article 2 of the Convention. Protection from acts of interference. In previous comments, the Committee had
referred to the absence of provisions in the Labour Act, 1992, protecting employers’ and workers’ organizations from acts
of interference in each others’ affairs. In this regard the Committee notes that section 49(f) of the 2004 Labour Act makes
it an unfair labour practice for employers’ organizations to “seek to control any trade union or federation of trade unions”.
It notes further that unions may, under section 50 of the Act, refer complaints of interference to the Labour Commissioner
for arbitration, or petition the competent court for relief. Taking into account the fact that the new draft Labour Code
has not yet been adopted, the Committee recalls that the law should make express provision for rapid appeal
procedures, coupled with effective and dissuasive sanctions against acts of interference (see General Survey of 1994 on
fireedom of association and collective bargaining, paragraphs 230-232) and requests the Government to take the
necessary measures so that the legislation include sufficiently dissuasive sanctions against acts of interference. The
Committee also requests the Government to confirm that the competent courts may, within its power to order
appropriate forms of relief, also issue cease-and-desist orders regarding acts of interference, and to transmit any copies
of judicial decisions or summaries respecting acts of interference in its next report.

Article 4 of the Convention. Recognition for the purpose of collective bargaining. The Committee requests the
Government to confirm that when no union or group of unions covers more than 50 per cent of the workers, collective
bargaining rights are granted to the unions in the unit, at least on behalf of their members.

Scope of the Convention. The Committee notes that section 2(d) of the Labour Act exempts from the scope of its
provision employees covered by the Prisons Service Act (No. 17 of 1988). In this respect the Committee requests the
Government to indicate whether the prison staff covered by the Prisons Service Act possess the right to bargain
collectively over the terms and conditions of their employment.

Finally, the Committee requests the Government to indicate the status of the draft Labour Code.
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Nepal

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1996)

The Committee notes the Government’s report and in particular the Constitution of the Kingdom of Nepal, 1990
(now amended through the newly reinstated House of Representatives (HOR) declaration) which guarantees its citizens
the right to freedom of association.

1. Comments of the International Confederation of Free Trade Union (ICFTU). The Committee notes the
comments made by the ICFTU in a communication dated 10 August 2006 on the application of the Convention. The
comments concern: (1) the restrictions on the trade union rights that were suspended by the state of emergency following
the coup d’état on 1 February 2005; (2) the amendments made to the Civil Service Ordinance Act of 1992 on 14 July 2005
which would forbid the formation of any association or union of civil servants except for those specified by the
Government and undercuts the ability of civil servants to collectively bargain by unilaterally determining conditions of
employment in the civil service; and (3) the fact that although the Labour Act provides for collective bargaining, the
structure to implement the necessary provisions are not in place. The Committee requests the Government to provide its
observations on the comments made by the ICFTU.

2. Article 1 of the Convention. Anti-union discrimination. In its previous comments, the Committee had noted the
issue of legislative protection against anti-union discrimination and had expressed the firm hope that the Government will
take the necessary steps to ensure the enactment of a provision providing explicit protection against anti-union
discriminations, accompanied by effective and sufficiently dissuasive sanctions. The Committee notes that the
Government states that: (1) committees will be instituted for the revisions of the relevant legislation which will note the
Committee’s comments; and (2) it will inform the Committee of any further developments. The Committee requests once
again the Government to keep it informed of further developments in this regard and in particular the progress of the
work of the Labour Law Review committee considering the issue.

3. Article 2. Acts of interference. In its previous comments, the Committee had asked the Government to ensure the
enactment of a provision providing protection to workers’ and employers’ organizations against acts of interference by
one another, and including effective and sufficiently dissuasive sanctions guaranteeing adequate protection to trade unions
against acts of interference in their establishment, functioning or administration and, in particular, against acts which are
designed to promote the establishment of workers’ organization under the domination of employer’s organizations, or to
support workers’ organizations by financial or other means, with the objective of placing such organizations under the
control of employers or employer’s organization. The Committee notes that the Government states that the advice of the
Committee will be taken care of during the next amendment and in the meantime, the issue will be discussed in various
tripartite forums to reach a consensus. The Committee requests once again the Government to keep it informed of
developments in this regard.

4. Article 4. Collective bargaining. In its previous comments, the Committee had requested the Government to
abrogate section 30 of the Trade Union Act, which gives special powers to the Government to restrict trade union
activities considered against the economic development of the country. The Committee notes that the Government states
that section 30 of the Trade Union Act is an emergency preventive measure, that this section has never been invoked and
put into practice yet, that this provision is not meant to restrict trade union rights, that it will not be invoked against their
interest and that this issue will be discussed with the social partners during subsequent legislative reform. However, the
Commiittee recalls that the section confers without ambiguity broad powers to the authorities which could impair the
guarantees set out in the Convention, and requests once again the Government to take the necessary measures to
abrogate section 30 of the Trade Union Act in the near future and to keep the Committee informed of developments in
this regard.

5. In its previous comments, the Committee had requested the Government to provide a copy of the Essential
Services Act, 1957, which seemed to impose restrictions on the right to organize and bargain collectively. The Committee
notes that the Government states that the main intent of the Essential Services Act is to safeguard the rights of the public
to the essential services and not to curtail the rights of workers’ unions, that it becomes equally necessary to ensure that
the rights of the other party are adequately taken care of and that some provisions should be in place to safeguard larger
public interest and save the country in time of crisis and emergency. The Committee requests once again the Government
to provide it with a copy of the Essential Services Act, 1957, even if the English version is not available.

6. Article 6. In its previous comments, the Committee had asked the Government to provide copies of the National
Directive Act, 1962, the Civil Service Act, examples of collective agreements concerning employees of the public
enterprise or public institution employing civil servants not engaged in the administration of the State and copies of Acts
concerning the right to organize and bargain collectively of teachers and other civil servants who do not fall within the
ambit of the Civil Service Act. The Committee notes that the Government states that: (1) employees of public enterprises
are recruited according to their own respective laws and regulations and are not staffed by civil servants; (2) the Civil
Service Act does not apply to them, therefore they can exercise their rights to organize and collective bargaining; and (3)
the teachers of the public schools, though they are government employees, can exercise the right to collective bargaining.
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The Committee notes that the reinstated Parliament has declared that up to gazetted civil servants up to the second class
will be allowed trade union rights, that the Government has already presented the amended civil service act bill in
Parliament to this effect and that the civil servants at the non-gazetted level (now proposed up to second-class level) are
enjoying these rights with their own separate union. The Committee requests once again the Government to provide
copies of the mentioned Acts, even if a translation in English is not available, and to indicate the civil servants
categories included in the first-class level.

Netherlands

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1950)

The Committee notes the Government’s report. It recalls that it had previously asked the Government to transmit its
observations on the comments submitted on September 2004 by the National Federation of Christian Trade Unions (CNV)
and the Trade Union Federation for Middle and High Level Employees (MHP). The Committee will address these matters
in its observation on the application of Convention No. 98.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1993)

The Committee takes note of the Government’s report.

1. Extension of collective agreements. In its previous comments, the Committee had noted the comments made by
the National Federation of Christian Trade Unions (CNV) and the Trade Union Federation for Middle and Higher Level
Employees (MHP) concerning the Government’s policy to refuse the extension of collective agreements if they lead to a
rise in wages or if they increase the legal minimal obligatory wage payment during sick leave. The Committee notes with
satisfaction that, in its report, the Government indicates that the proposed measure not to order the extension of some
elements of collective agreements was revoked by a decree of 21 December 2004, following a central agreement with the
organizations of social partners.

2. Independence of trade unions. The Committee had noted that, according to the Netherlands Trade Union
Confederation (FNV) and, most recently, the CNV, when the Minister of Social Affairs and Employment declares
applicable erga omnes a sectoral collective agreement, an employer can be exempted from its application if it has
concluded another collective agreement with a trade union at the enterprise level, without any safeguards to ensure trade
union independence and avoid the weakening of sectoral collective agreements in this context.

The Committee notes the most recent comments of the FNV acknowledging a relevant change of policy regarding
this issue, but indicating its lack of ease with the dispensation policy because it consists essentially of a difficult and
laborious case-by-case assessment of a collective labour agreement’s legitimacy on the basis of indications and suspicions
with regard to the independence of the employees’ association party to that agreement. Furthermore, the FNV indicates
that this independence being assumed, it is still unacceptable that the employer bound by such a company-level collective
agreement could claim to be automatically exempted from the extension order (concerning the sectoral collective
agreement) in respect to all his employees and without any test to ascertain whether the trade union which is the other
party to that company-level agreement is, compared with those trade unions being party to that company-level agreement,
sufficiently (relatively more) representative for the employees within that company-level agreement’s coverage (i.e. the
total number of the company’s employees). The FNV maintains that this provokes dissidence and fragmentation,
undermines sectoral collective bargaining and is therefore inconsistent with the aim of the public administrative
instrument of declaring a (sectoral) collective agreement’s provision generally applicable. Noting that a survey conducted
in June 2003 identified some cases of lack of independence of enterprise-level trade unions vis-a-vis employers in the
framework of the extension of sectoral collective agreements, the Committee had invited in its previous comments the
Government to initiate discussions with the most representative employers’ and workers’ organizations with a view to
identifying appropriate means for addressing the issue raised by the FNV and the CNV.

The Committee notes that in its report the Government indicates that, since 2003, there have been only a few
situations in which there was discussion about the independence of a trade union involved in a collective agreement. In
situations where there is a discussion about independence, the Ministry of Social Affairs and Employment can investigate
the situation and involve the results of the investigation in the decision making about extension orders concerning the
sectoral collective agreements and the exemption from an extension order. According to the Government, the possibility
of an extension order supports the possibility of tailor-made collective agreements in subsectors or companies.
Furthermore, according to the Government, it has been discussing the policy on exemption from extension orders with the
Labour Foundation (in which central organizations of social partners are represented) since March 2006 and the central
issue in this discussion has been that exemption in case of an own collective agreement will no longer be given
automatically by the Government. The Government further indicates that a decision upon an exemption request is open to
objection and therefore there must be a clear set of procedural rules for putting forward a request and the decision-making
process. After the discussion with the Labour Foundation has come to an end (June or July 2006), the Government will
assess whether adaptation of rules will or will not be necessary. The Committee requests the Government to

122



FREEDOM OF ASSOCIATION, COLLECTIVE BARGAINING, AND INDUSTRIAL RELATIONS

communicate its assessment and intentions in this respect and hopes that the future solution will do away with any risk
of anti-union interference.

3. Protection against anti-union discrimination. In its previous comments the Committee had requested the
Government to provide information on the protection afforded to workers against any act of anti-union discrimination
other than dismissal. The Committee noted that the Government referred to its previous report, in which it had provided
information on the general constitutional and legislative provisions in force as well as case law in this respect; it also
referred to collective agreement clauses providing protection to trade union representatives so that they are not placed at a
disadvantage because of their activities. The Committee notes the FNV’s observations that the Dutch Constitution does
not have legal effect in respect of the private relationship. The Committee notes that the Government reiterates the
information in its last report. The Committee invites the Government to initiate discussions with the most representative
employers’ and workers’ organizations with a view to identifying appropriate means for addressing the issue of the
Pprotection against acts of anti-union discrimination other than dismissal (for instance, transfer, relocation, demotion
and deprivation or restriction of remuneration, social benefits, or vocational training) to trade union members who are
not trade union representatives.

Aruba

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87)

The Committee notes the Government’s report.

Article 3 of the Convention. In its previous comments, the Committee had asked the Government to amend or repeal
section 374(a) to (c) of the Penal Code and section 82 of Ordinance No. 159 of 1964, which prohibited the right to strike
by public employees under threat of imprisonment.

The Committee notes that in the Government’s opinion, the abovementioned provisions are in conformity with the
Convention, as they do not prohibit public employees from striking. According to the Government, section 374(a) of the
Penal Code refers to imprisonment or fine of a public official in the case when he or she, while performing his or her
duties, acts with the aim to cause stagnation or to permit the continuation of stagnation, neglects or refuses to perform
labour corresponding to his or her inherent duties as a public official. The Government further indicates that section 82(2)
of Ordinance No. 159, which states that punishment may be exacted on public employees who neglect or refuse to
perform labour as any good public official is expected to perform is aimed at an individual’s refusal to perform his or her
duties, and not at collective or individual strikes. The Government further informs the Committee that the Penal Code will
not be affected by a revision of the labour legislation as the Penal Code falls under the competency of the Ministry of
Justice. However, the Code is currently under evaluation by a special committee established in March 2003. It is estimated
that its work will be completed in approximately two years. After the evaluation period, the work on the suggested
amendments will commence.

The Committee recalls that, in its 1992 report, the Government acknowledged that strikes by public employees,
including teachers in the public sector, were forbidden by law (section 347(a) to (c) of the Penal Code and section 82 of
Ordinance No. 159 of 1964), although in practice, public employees had resorted to strikes on several occasions and that
the local courts had considered such strikes to be legal on condition that they were justified. The Committee recalls that
the principle whereby the right to strike may be limited or prohibited in the public service or in essential services would
become meaningless if legislation defined the public services or essential services too broadly. The Committee considers
that the prohibition should be limited to public servants exercising authority in the name of the State or to services the
interruption of which would endanger the life, personal safety or health of the whole or part of the population. Noting that
the Penal Code is currently under evaluation, the Committee hopes that the Code, as well as section 82 of Ordinance
No. 159, will be reviewed in accordance with the Committee’s comments and asks the Government to keep it informed
of any progress in this respect. The Committee reminds the Government that it may avail itself of the technical
assistance of the Office if it so wishes.

Workers' Representatives Convention, 1971 (No. 135)
The Committee notes the Government’s report.

1. The Committee had noted in its previous comments the declaration of the Government, according to which it will
make efforts to seek the advice of the Labour Department for the formalization of some facilities concerning the access of
the trade union leaders to the workplace of the employer and the distribution of union materials in the private sector. The
Committee requests the Government to indicate the measures taken concerning this matter.

2. The Committee had also noted in its previous comments that the Department of Labour was undertaking a
complete revision of existing labour legislation and had requested the Government to provide information on this
legislation review and had hoped that it would have taken into account the provisions of the Convention. The Committee
notes the declaration of the Government, according to which the labour legislation is still under way, that an interim report
on the work of a special committee has been completed and that, after the final approval of the content by its members, it
will be published. The Committee requests the Government to communicate the abovementioned report and expresses
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the hope that the future legislation will be in accordance with the provisions of the Convention concerning the
protection of workers’ representatives and the facilities to be afforded to them to enable them to carry out their
functions properly and efficiently.

Nicaragua

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1967)

The Committee takes note of the Government’s report.

It also notes the comments of 31 August 2005 and 10 August 2006 by the International Confederation of Free Trade
Unions (ICFTU) referring largely to matters already raised by the Committee. The ICFTU also reports impediments to the
registration of the executive board of a trade union, the prosecution of seven trade union leaders and a strike in the
education sector that was declared unlawful. The Committee requests the Government to send its observations on these
matters.

In its previous observation, the Committee noted that under section 9 of the new Civil Service and Administrative
Careers Act, No. 476, workers in state-owned public enterprises, universities and higher technical education institutions
are excluded from the scope of the Act, and asked the Government to provide information on the legislative provisions
governing the exercise of the rights set forth in the Convention for these workers. The Committee notes in this connection
that, according to the Government, the trade union rights of workers in public enterprises, universities and higher technical
education institutions are established in the Labour Code and in collective agreements.

In previous observations, the Committee has asked the Government to amend sections 389 and 390 of the Labour
Code which allow compulsory arbitration of the dispute where 30 days have elapsed since the calling of the strike. The
Committee notes that, according to the Government, there has been no amendment of these provisions and that since the
Labour Code came into force, no arbitration courts have been convened to rule on any collective disputes. The Committee
once again points out that if a dispute is referred to compulsory arbitration after 30 days, the arbitration award should be
binding only if all the parties agree to it, or where the strike has been called in an essential service in the strict sense of the
term or during an acute national crisis. The Committee requests the Government to provide information in its next report
on the measures taken or envisaged to amend these provisions as outlined above.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1967)

The Committee notes the Government’s report.

The Committee also notes the comments of the International Confederation of Free Trade Unions (ICFTU) of
31 August 2005 and 10 August 2006, which refer mainly to issues already highlighted by the Committee. Moreover, the
ICFTU cites a number of anti-union dismissals in various companies, including in export processing zones. The
Committee asks the Government to send its comments in this respect.

Article 2 of the Convention. The Committee recalls that in its previous observation, it noted that the fines envisaged
in the legislation (from 2,000 to 10,000 cordobas, with 2,000 cordobas being approximately equivalent to US$147) cannot
be considered as dissuasive nor as adequate protection against acts of interference and emphasized the need for the
legislation to provide for sanctions that are sufficiently effective and dissuasive against acts of interference by employers
or their organizations in trade union affairs. The Committee notes that the Government recognizes that the legislation does
not provide for sanctions that are sufficiently dissuasive against acts of interference, that the Government is responsible
for preventing any act of anti-union discrimination and that, in the absence of special legislation, supplementary sources of
labour law are applied which establish that those cases not provided for in the Code or by the supplementary provisions
will be resolved in accordance with the general principles of labour law, case law, comparative law, scientific doctrine,
international agreements ratified by Nicaragua, custom and ordinary law. The Committee reiterates once again the need
for the legislation to provide for sanctions that are sufficiently effective and dissuasive against acts of interference by
employers or their organizations in trade union affairs and asks the Government to inform it of any measures adopted
in this respect in its next report.

Article 4. The Committee recalls that in its previous observation it took due note of the statistics provided by the
Government on the number of collective agreements concluded (and workers covered by them) in both the public and the
private sectors and requested the Government to take measures to encourage the negotiation of collective agreements in
export processing zones and to provide information in its subsequent report on any measures adopted in this respect. In
this regard, the Committee notes the Government’s indication that no new collective agreements have been concluded in
the export processing zone sector, but that companies in which a collective agreement has been concluded are subject to
section 241 of the Labour Code, which establishes that if the period set forth in the collective agreement expires without a
request being made for its revision, it will be extended for another period of the same length as that of its validity. The
Commiittee asks the Government, once again, to take measures to encourage the negotiation of collective agreements in
export processing zones and to keep it informed of any developments in this respect.
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Lastly, with regard to the comments of the Confederation of Trade Union Unification (CUS) of 9 September 2004
on the application of the Convention, the Committee notes that they refer to Decree No. 93-2004 which introduces reforms
to the Occupational Associations Regulations. The Committee considers that the issues raised do not involve violations of
the provisions of the Convention, except in respect of the lack of protection against acts of anti-union interference, as
referred to in the paragraph above.

Niger

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1961)

The Committee notes the Government’s report.

Articles 3 and 10 of the Convention. Provisions on requisitioning. For a number of years, the Committee has
requested the Government to amend section 9 of Ordinance No. 96-009 of 21 March 1996 so as to restrict its scope only to
cases in which work stoppages are likely to provoke an acute national crisis, to public servants exercising authority in the
name of the State, or to essential services in the strict sense of the term, and to provide a copy of the applicable official
text. In its previous observation, the Committee noted that the revision of the abovementioned Ordinance was before the
National Tripartite Committee. In this regard, the Committee notes that, according to the Government, the revision of the
Ordinance has been hindered by the lack of agreement between the social partners and the Government and by problems
relating to the representativeness of trade union organizations. The Committee urges the Government to take all the
measures within its power to amend section 9 of Ordinance No. 96-009 (a copy of which is requested) and to keep it
informed of any developments in this regard.

Comments of the International Confederation of Free Trade Unions (ICFTU). Finally, with regard to the comments
of the ICFTU of September 2003, referring to the requisitioning measures and threats of dismissal against teachers during
a lawful strike, the Committee notes the Government’s indication that the dispute with teachers concerning this matter has
been resolved and that it has taken due note of the Committee’s invitation to refrain from taking such measures in the
future.

Nigeria
Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1960)

The Committee notes the Government’s report. It also notes the conclusions and recommendations reached by the
Committee on Freedom of Association in Case No. 2432.

The Committee further notes the comments of the International Confederation of Free Trade Unions (ICFTU) dated
10 August 2006, addressing several legislative issues and numerous violations of trade union rights in practice. In
particular, the ICFTU alleges that the criminal trial of six trade union leaders arrested in September 2004 was still not
completed, and refers to numerous instances of intervention in trade union activities, including arrests and acts of
violence, by the police and the state security services. The Committee requests the Government to communicate its
observations on these comments in its next report.

The Committee notes the Trade Union (Amendment) Act, 2005, and draws the attention of the Government to the
following points.

Article 2 of the Convention. (a) Legislatively imposed trade union monopoly. 1. In its previous comments, the
Committee had raised its concern over legislatively imposed trade union monopoly. In this respect, it requested the
Government to amend section 3(2) of the Trade Union Act, which restricted the possibility of other trade unions from
being registered where a trade union already existed. In its report, the Government indicates that section 3(2) has been
amended by the Trade Union (Amendment) Act. Noting that there is no such amendment in the language of the Act, the
Committee reiterates that under Article 2 of the Convention workers have the right to establish and to join organizations of
their own choosing without distinction whatsoever (see 1994 General Survey on freedom of association and collective
bargaining, paragraph 45). It therefore requests the Government to amend section 3(2) of the principal Act so as to
ensure that workers have the right to form and join organizations of their own choosing even if another organization
already exists.

2. The Committee notes with satisfaction that under the Trade Union (Amendment) Act, section 33 of the principal
Act, which previously required all registered trade unions to be affiliated to the central labour organization named in the
same section, was repealed.

In its previous observation, the Committee requested the Government to provide information on the impact of the
deletion of section 33 of the Trade Union Act, which provided that the Nigeria Labour Congress (NLC) shall be registered
as the only central labour organization in Nigeria, on the existence and functioning of the NLC. The Committee notes the
Government’s indication that the NLC is still in existence.
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(b) Organizing in export processing zones. The Committee notes the Government’s statement that the Federal
Ministry of Labour and Productivity is still in discussion with the EPZ authority on the issues of unionization and entry
for inspection in the export processing zones. The Committee therefore once again requests the Government to take the
necessary measures in the near future to ensure that EPZ workers are guaranteed the right to form and join
organizations of their own choosing, as provided by the Convention, and to transmit a copy of any new laws adopted in
this respect. It further requests the Government to indicate the measures taken or envisaged to ensure that
representatives of workers’ organizations have reasonable access to EPZs in order to appraise the workers in the zones
of the potential advantages of unionization.

(¢) Organizing in various government departments and services. In its previous comments, the Committee
requested the Government to amend section 11 of the Trade Unions Act, which denied the right to organize to employees
in the Customs and Excise Department, the Immigration Department, the prison services, the Nigerian Security Printing
and Minting Company, the Central Bank of Nigeria, and Nigerian telecommunications. The Committee notes that this
section was not amended by the Trade Union (Amendment) Act and that according to the Government’s statement, the
Collective Labour Relations Bill, pending before the lower chamber of Parliament will address this issue. The Committee
recalls that workers, without distinction whatsoever, shall have the right to establish and to join organizations of their
choosing and that the only exceptions authorized by Convention No. 87 are members of the police and armed forces, who
should be defined in a restrictive manner and should not include, for example, civilian workers in the manufacturing
establishments of the armed forces. Furthermore, the functions exercised by employees of customs and excise,
immigration, prisons and preventive services should not justify their exclusion from the right to organize on the basis of
Article 9 of Convention No. 87 (see General Survey, op. cit., paragraphs 55 and 56). The Committee therefore requests
the Government to take the necessary measures to amend section 11 of the Trade Union Act, which is still in force, and
keep it informed of the progress made towards the adoption of the Collective Labour Relations Bill and send a copy of
the legislation, once it is adopted.

(d) Minimum membership requirement. The Committee had previously expressed its concern over section 3(1) of
the Trade Unions Act requiring 50 workers to form a trade union. The Committee notes the Government’s statement that
the national practice has shown that a 50-membership threshold does not hinder the establishment of a trade union. The
Committee considers that even though this minimum membership would be permissible for industry trade unions, it could
have the effect of hindering the establishment of enterprise organizations, particularly in small enterprises. In these
circumstances, the Committee is therefore bound to reiterate that this number is too high and requests the Government
to take the necessary measures to reduce the minimum membership requirement, particularly in respect of enterprise
trade unions, and thus ensure the right of workers to form organizations of their own choosing.

Article 3. The right of organizations to organize their administration and activities and to formulate programmes
without interference from the public authorities. (a) Export processing zones. The Committee recalls that it had
previously requested the Government to indicate the measures taken or envisaged to ensure that workers in EPZs have the
right to freely organize their administration and activities and to formulate their programmes without interference by the
public authorities, including through the exercise of industrial action. Noting the Government’s indication that the EPZ
authority is not opposed to trade union activities and that the Federal Ministry of Labour and Productivity is still in
discussion on this issue, the Committee reiterates its previous request and expects that the necessary measures will be
taken without delay so as to ensure that workers in EPZs enjoy the rights under the Convention.

(b) Conditional check-off facilities. The Committee had previously expressed its concern over section 16 of the
Trade Unions Act, which conditioned check-off facilities on the inclusion of “no-strike” clauses. The Committee notes
with satisfaction that new section 16A does not subject check-off facilities for workers to any such conditionality.

(c) Administration of organizations. The Committee recalls that, in its previous comments, it had requested the
Government to amend sections 39 and 40 of the Trade Unions Act in order to limit the broad powers of the registrar to
supervise the union accounts at any time and to ensure that such a power was limited to the obligation of submitting
periodic financial reports, or in order to investigate a complaint. The Committee notes that these sections were not
amended under the new legislation and that the Government refers to the Collective Labour Relations Bill. The
Committee trusts that the new legislation to which the Government refers will address this matter.

(d) Right to strike. 1. Compulsory arbitration. The Committee notes that section 30, as amended by section (6)(d)
of the Trade Unions (Amendment) Act, continues to rely on the Trade Disputes Act to restrict strike action through the
imposition of a compulsory arbitration procedure leading to a final award. The Committee has already pointed out on
several occasions that such a restriction, which is binding on the parties concerned, constitutes a prohibition which
seriously limits the means available to trade unions to further and defend the interest of their members, as well as their
right to organize their activities and to formulate their programmes. The Committee therefore once again requests the
Government to take the necessary measures to amend section 7 of Decree No. 7 of 1976 amending the Trade Disputes
Act in order to limit the possibility of imposing compulsory arbitration to only essential services in the strict sense of
the term, public servants exercising authority in the name of the State or in the case of acute national crisis.

2. Strike quorum. The Committee notes that section 6 of the Trade Union (Amendment) Act amends section 30 of
the principal Act by inserting subsection (6)(e), which requires the observance of a quorum of a simple majority of all
registered trade union members for the calling of a strike. The Committee considers that if a member State deems it
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appropriate to establish in its legislation provisions, which require a vote by workers before a strike can be held, it should
ensure that account is taken only of the votes cast (see General Survey, op. cit., paragraph 170). It therefore requests the
Government to take the necessary measures to amend new section 30(6)(e) accordingly, so as to bring it into
conformity with the Convention.

3. Restrictions relating to essential services. The Committee notes with concern that section 6 of the new Act relies
on the definition of “essential services” provided for in the Trade Disputes Act (1990) to restrict participation in a strike.
Specifically, the Trade Disputes Act defines “essential service” overly broad so as to include, amongst others, service for
or in connection with: the Central Bank of Nigeria, the Nigerian Security Printing and Minting Company Limited, any
corporate body licensed to carry on banking business under the Banking Act, the postal service, sound broadcasting,
maintaining ports, harbours, docks or aerodromes, transportation of persons, goods or livestock by road, rail, sea or river,
road-cleansing, and the disposal of night soil and rubbish. The Committee recalls that essential services are only those the
interruption of which would endanger the life, personal safety or health of the whole or part of the population (see General
Survey, op. cit., paragraph 159). It once again requests the Government to take the necessary measures to amend the
Trade Disputes Act’s definition of “essential services”. The Committee reminds the Government that in order to avoid
damages which are irreversible or out of all proportion to the occupational interests of the parties to the dispute, as well as
damages to the third parties, namely the users or consumers who suffer the economic effects of collective disputes, the
authorities could establish a system of minimum service in other services which are of public utility rather than impose an
outright ban on strikes, which should be limited to essential services in the strict sense of the term (see General Survey,
op. cit., paragraph 160).

4. Restrictions relating to the objectives of a strike. The Committee notes with concern section 30 of the Trade
Unions Act as amended by section 6(d) of the new Act, limiting legal strikes to disputes constituting a dispute of right,
defined as “a labour dispute arising from the negotiation, application, interpretation or implementation of a contract of
employment or collective agreement under the Act or any other enactment of law governing matters relating to terms and
conditions of employment”, as well as to a dispute arising from a collective and fundamental breach of employment or
collective agreement on the part of the employee, trade union or employer. It appears to the Committee that the legislation
would exclude any possibility of a legitimate strike action to protest against the Government’s social and economic policy
affecting workers’ interests. The Committee recalls that organizations responsible for defending workers’ socio-economic
and occupational interests should, in principle, be able to use strike action not only to support their position regarding
particular employment, but also in the search for solutions posed by major social and economic policy trends which have a
direct impact on their members and on workers in general, social protection, and the standard of living (see General
Survey, op. cit., paragraph 165). Therefore, it requests the Government to amend section 6 of the new Act so as to
ensure that workers enjoy the full right to strike and, in particular, to ensure that workers’ organizations may have
recourse to protest strikes aimed at criticizing the Government’s economic and social policies without sanctions.

5. Other restrictions. The Committee notes that section 42(1)(B) of the Trade Unions Act, as amended, requires
that “no trade union or registered federation of trade unions or any member thereof shall in the course of any action
compel any person who is not a member of its union to join and strike or in any manner whatsoever, prevent aircrafts from
flying or obstruct public highways, institutions or premises of any kind for the purpose of giving effect to the strike”. This
section appears to provide for two prohibitions: firstly, with regard to compelling non-union members to participate in a
strike action and, secondly, the prohibition to obstruct public highways, institutions or premises of any kind for the
purpose of giving effect to the strike. The Committee recalls that taking part in picketing and firmly but peacefully inciting
other workers to keep away from their workplace should not be considered unlawful. The case is different, however, when
picketing is accompanied by violence or coercion of non-strikers. As to the second prohibition, the broad wording of this
section could potentially outlaw any gathering or strike picket. The Committee recalls that the conditions that have to be
fulfilled under the law in order to render a strike lawful should be reasonable and, in any event, not such as to place
substantial limitation on the means of action open to trade union organizations. In addition, given that aircraft-related
services, with the exception of air traffic controllers, are not in themselves considered to be essential services, a strike of
workers in that sector or related services should not be the subject of an overall ban, as could be implied from the wording
of this section. The Committee therefore requests the Government to take the necessary measures to amend section
42(1)(B) so as to bring it into conformity with the Convention and the above principles and so as to ensure that any
restrictions placed on strike actions aimed at guaranteeing the maintenance of public order are not such as to render
any such action relatively impossible or ban it for certain workers beyond those in essential services.

6. Sanctions against strikes. The Committee notes that section 30 of the Trade Unions Act, as amended by section
6(d) of the new Act, makes strikers liable to the possibility of both paying a fine and being imprisoned up to six months,
which might lead to a disproportionate penalty to the seriousness of the violation. The Committee therefore requests the
Government to ensure that sanctions for strike action should be possible only where the prohibitions in question are in
conformity with the principle of freedom of association. The Committee considers that the application of
disproportionate penal sanctions does not favour the development of harmonious and stable industrial relations, if
measures of imprisonment are to be imposed at all they should be justified by the seriousness of the offences committed
(see General Survey, op. cit., paragraph 177). The Committee therefore requests the Government to ensure that
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sanctions against strikers are proportionate to the offence committed and that no measures of imprisonment could be
imposed unless criminal or violent acts have been committed.

Article 4. Dissolution by administrative authority. In its previous comments, the Committee had requested the
Government to amend section 7(9) of the Trade Unions Act by repealing the broad authority of the minister to cancel the
registration of workers’ and employers’ organizations, as the possibility of administrative dissolution under the provision
involved a serious risk of interference by the public authority in the very existence of organizations. The Committee notes
the Government’s statement that this matter will be addressed in the Collective Labour Relations Bill. Noting that section
7(9) of the principal Act is still in force, the Committee requests the Government to take the necessary measures to
amend it and to provide a copy of the new legislative Act once it is adopted.

Articles 5 and 6. The right of organizations to establish federations and confederations and to affiliate with
international organizations and the application of the provisions of Articles 2, 3 and 4 to federations and confederations
of employers’ and workers’ organizations. The Committee notes that section 8(a)(1)(b) and (g) of the new Act requires
federations to consist of 12 or more trade unions in order to be registered. In this respect, the Committee requests the
Government to provide information on the practical application of this requirement and, in particular, the level at
which federations are established.

The Committee expresses the firm hope that appropriate measures will be taken in the very near future to make
necessary amendments to the laws referred to above in order to bring them into full conformity with the Convention. It
requests the Government to keep it informed of the measures taken or envisaged in this respect.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1960)

The Committee notes the Government’s report.

1. Trade Union (Amendment) Act. In its previous observations, the Committee had commented upon on a section of
Decree No. 1 of 1999 which conditioned the provision of check-off facilities upon the insertion of “no strike” and “no
lock-out” clauses in relevant collective bargaining agreements. The Committee notes with satisfaction that this provision
has been abrogated by the Trade Union (Amendment) Act of 2005. The Committee notes with interest that this new
legislation provides that a “membership of a trade union by employees shall be voluntary and no employee shall be forced
to join any trade union or be victimized for refusing to join or remain a member”.

2. Bill on collective labour relations. The Committee notes the Government’s statement according to which the
National Assembly has not yet passed the bill on collective labour relations. The Committee recalls that the ILO
technical assistance has been provided to the authorities and hopes that the future legislation will be in full conformity
with the requirements of the Convention. The Committee requests the Government to send the new law once adopted.

3. Comments made by the Organization of African Trade Union Unity (OATUU) and the International
Confederation of Free Trade Unions (ICFTU) on the application of the Convention. The Committee notes the comments
made by the OATUU in a communication dated 20 August 2004 as well as the ICFTU in communications dated 31
August 2005 and 10 August 2006. The comments concern in particular the fact that: (1) certain categories of worker are
denied the right to organize (such as employees of the Customs and Excise Department, the Immigration Department, the
Nigerian Security Printing and Mining Company, the Prison Service and the Central Bank of Nigeria) and therefore are
deprived of the right to collective bargaining; (2) only unskilled workers are protected by the Labour Act against anti-
union discrimination by their employer; (3) every agreement on wages must be registered with the Ministry of Labour,
which decides whether the agreement becomes binding according to the Wages Board and Industrial Council Acts
according to the Trade Dispute Act (it is an offence for an employer to grant a general or percentage increase in wages
without the approval of the Minister); (4) article 4(e) of the 1992 Decree on Export Processing Zones states that
“employer-employee” disputes are not matters to be handled by trade unions but rather by the authorities managing these
zones; and (5) article 3(1) of the same Decree makes it very difficult for workers to form or join trade unions as it is
almost impossible for worker representatives to gain free access to the export processing zones (EPZs). The Committee
requests the Government to send its reply on these comments.

Concerning the abovementioned point (1), the Committee observes that the Committee on Freedom of Association
has underlined that the functions exercised by employees of customs and excise, immigration, prisons, and preventive
services should not justify their exclusion from the right to organize on the basis of Article 9 of Convention No. 87 (see
343rd Report of the Committee on Freedom of Association, paragraph 1027). The Committee requests the Government to
amend section 11 of the Trade Union Act (1973) so that these categories of workers are granted the right to organize
and to bargain collectively, as well as for all public employees not engaged in the administration of the State.

Norway

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1949)

The Committee takes note of the Government report.
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Articles 3 and 10 of the Convention. In its previous comments, the Committee requested the Government to keep it
informed of the measures taken or envisaged to ensure that compulsory arbitration will be limited to essential services or
to public servants exercising authority in the name of the State and to continue to furnish information on any use by
Parliament of its power to impose compulsory arbitration. The Committee takes note of the Government’s observations
that governmental intervention in strikes can only take place if the Norwegian Parliament (Stortinget) adopts a law and
that, during the reporting period, four separate acts imposing compulsory arbitration had been adopted because life and
health or public interest could be endangered.

The Committee considers that the possibility of referring any collective labour disputes to compulsory arbitration at
the discretion of the public authorities seriously limits the means available to trade unions to further and defend the
interests of their members, as well as their right to organize their activities and formulate their programmes, and is
therefore not compatible with Article 3 of the Convention. The Committee recalls that, in its previous comments, it had
drawn attention to the need to limit the possibility of imposing legislative intervention in respect to industrial action and
the use of compulsory arbitration to essential services in the strict sense of the term, that is, those the interruption of which
would endanger the life, personal safety or health of the whole or part of the population or to public servants exercising
authority in the name of the State. The Committee notes that the use of this authority during the reporting period appears
to have been in respect of conflicts in the oil sector, the elevator services, and the health sector (air ambulance services).
The Committee has recognized the health sector as an essential service. On the other hand, the Committee considers the
elevator service and the oil sector as non-essential services in the strict sense of the term, but acknowledges that, at least as
regards the oil sector, it can become essential if a strike affecting it exceeds a certain duration or extent.

According to the Committee, in order to avoid damages which are irreversible or out of all proportion to the
occupational interests of the parties to the dispute, as well as damages to third parties, namely the users or consumers who
suffer the economic effects of collective disputes, the authorities could establish a system of minimum service in other
services which are of public utility rather than impose an outright ban on strikes, which should be limited to essential
services in the strict sense of the term (1994 General Survey on freedom of association and collective bargaining,
paragraph 160).

The Committee recalls that over the years, it has referred to the need to limit the possibility of imposing legislative
intervention in respect of industrial action and the use of compulsory arbitration to the essential services in the strict
sense of the term or to public servants exercising authority in the name of the State and requests the Government to
keep it informed in future reports of the measures taken or envisaged in this respect.

Pakistan

Right of Association (Agriculture) Convention, 1921 (No. 11)
(ratification: 1923)

The Committee notes that the Government’s report has not been received. It must therefore repeat its previous
observation, which read as follows:

The Committee underlined that the present Convention applies to all those engaged in agriculture. While agriculture is not
expressly excluded from the Industrial Relations Ordinance (IRO) 1969, it is not expressly included and the definitions given in
the Ordinance can be interpreted as excluding small agricultural workers like self-employed farmers, sharecroppers, tenants and
smallholders, from its application. In fact “employer” is defined in relation to an establishment which means “any office, firm,
industrial unit, undertaking, shop or premises in which workmen are employed for the purpose of carrying on an industry, i.e. any
business, trade, manufacture, calling, service, employment or occupation” (section 2). This restrictive definition does not include
small agricultural holdings which do not run an establishment or farmers working on their own or with their family.

In the light of the foregoing situation, the Committee considers that there is an important gap in the legislation and the
Government should take appropriate measures to modify existing statutory laws or enact new laws in relation to workers
engaged in agriculture and their right to establish organizations, like industrial workers, in order to comply with its obligation
to respect and fully apply this Convention.

The Committee once again requests the Government to provide in its next report detailed information concerning the
number of trade unions and associations of agricultural workers. It also requests information on legislative and other
measures taken or contemplated to ensure specifically that those engaged in agriculture enjoy the same rights of association
and combination as industrial workers, and to repeal any statutory or other provisions restricting such rights.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1951)
The Committee notes the Government’s report.

The Committee notes the comments of the International Confederation of Free Trade Unions (ICFTU) dated 10
August 20006, referring to issues already raised, and alleging massive arrests and measures of retaliation against strikers,
denial of registration of a union, limitation to the right of demonstration, harassment of women trade union leaders,
suspension of trade union and the possible use of section 144 of the Code of Criminal Proceedings against a trade union
gathering. The Committee recalls that the right of workers’ and employers’ organizations can only be exercised in a
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climate that is free from violence, pressure or threats of any kind against leaders and members of these organizations and
it is for the governments to ensure that this principle is respected. The Committee requests that the Government provide
its observations on all these comments as well as on the comments of the All Pakistan Federation of Trade Unions
(APFTU) and the ICFTU dated 14 May and 31 August 2005, respectively, mentioned in its 2005 observation.

The Committee recalls that in its previous comments, it addressed the following matters.

Article 2 of the Convention. Right of workers and employers, without distinction whatsoever, to establish and join
organizations. The Committee had previously requested the Government to amend its legislation or to adopt specific
legislation so as to ensure that the following employees enjoyed the right to form and join organizations to defend their
own social and occupational interests:

—  managerial and supervisory staff (sections 2(xxx) and 63(2) of the Industrial Relations Ordinance (IRO));

—  workers excluded by virtue of section 1(4) of the IRO, namely workers employed in the following establishments or
industries: installations or services exclusively connected with the armed forces of Pakistan including the Ministry of
Defence lines of the railways; Pakistan Security Printing Corporation or the Security Papers Limited or Pakistan
Mint; administration of the State other than those employed as workmen by the railways, post, telegraph and
telephone departments; establishments or institutions maintained for the treatment or care of sick, infirm, destitute
and mentally unfit persons excluding those run on a commercial basis; institution established for payment of
employees’ old-age pensions or for workers’ welfare; and members of the watch and ward, security or fire service
staff of an oil refinery or of an establishment engaged in the production, transmission or distribution of natural gas or
liquefied petroleum products or of a seaport or an airport;

—  workers of charitable organizations (section 2(xvii) of the IRO, 2002);

—  workers at the Karachi Electric Supply Company (KESC);

—  workers in the Pakistan International Airlines (PIA) (Chief Executive’s Order No. 6);
—  agricultural workers; and

—  export processing zones workers.

The Committee once again emphasizes that all workers, with only the possible exception of the police and armed
forces, should enjoy the right to establish and join trade unions. Noting the Government’s indication that the draft
amendment of the IRO has been submitted to the Cabinet for approval before being sent to Parliament, the Committee
requests that the Government indicate in its next report the progress made in amending the IRO of 2002, and to
provide a copy of the draft amendment thereof so that it could examine their conformity with the Convention. It further
asks the Government to take without delay the necessary measures to restore full trade union rights to the KESC and
the PIA workers and to keep it informed in this respect. The Committee also requests that the Government indicate in
its next report the progress made in framing labour legislation to ensure the rights under the Convention to workers in
the agricultural sector and EPZs and to transmit a copy of any relevant draft texts or adopted legislation.

Article 3. (a) Right to elect representatives freely. In its previous comments, the Committee requested the
Government to amend section 27-B of the Banking Companies Ordinance of 1962, which restricted the possibility of
becoming an officer of a bank union only to employees of the bank in question, under penalty of up to three years’
imprisonment, either by exempting from the occupational requirement a reasonable proportion of the officers of an
organization, or by admitting, as candidates, persons who have been previously employed in the banking company. The
Committee notes the Government’s indication that measures to review and ultimately reform section 27-B of the Banking
Companies Ordinance of 1962 were under way. While noting that the measures taken to review and ultimately reform
section 27-B of the Banking Companies Ordinance of 1962 are under way, the Committee expresses the firm hope that
the Government will repeal these restrictions in the near future and requests the Government to keep it informed in this
respect.

(b) Right to strike. In its previous observation, the Committee had noted that the federal or provincial Government
could prohibit a strike related to an industrial dispute in respect of any public utility services, at any time before or after its
commencement, and refer the dispute to a board of arbitrators for compulsory arbitration (section 32 of the IRO). A strike
carried out in contravention of an order made under this section was deemed illegal by virtue of section 38(1)(c). The
Committee noted that Schedule I setting out the list of public utility services included services which could not be
considered essential in the strict sense of the term — oil production, postal services, railways, airways and ports. The
schedule also mentioned watch and ward staff and security services maintained in any establishment. Furthermore, for a
number of years, the Committee had been requesting the Government to amend the Essential Services Act, which included
services beyond those which can be considered essential in the strict sense of the term.

Considering that essential services are only those the interruption of which would endanger the life, personal
safety or health of the whole or part of the population, the Committee once again requests the Government to amend
the legislation so as to ensure that workers employed in oil production, postal services, railways, airways and ports may
have recourse to strike action and so that compulsory arbitration may only be applied in these cases at the request of
both parties. The Committee recalls that, rather than imposing a prohibition on strikes, in order to avoid damages which
are irreversible or out of proportion to the occupational interests of the parties to the dispute, as well as damages to third
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parties, the authorities could establish a system of negotiated minimum service of public utilities. Considering the heavy
penal sanctions linked to violation of the Essential Services Act, the Commiittee further asks the Government to amend
this Act so as to ensure that its scope is limited to essential services in the strict sense of the term. The Committee also
requests that the Government specify the categories of workers employed in the “watch and ward staff and security
services maintained in any establishment”.

The Committee had noted that section 31(2) of the IRO authorized “the party raising a dispute”, either before or after
the commencement of a strike, to apply to the Labour Court for adjudication of the dispute. During this time, the Labour
Court (or Appellate Court) could prohibit the continuation of the existing strike action (section 37(1)). The Committee
once again recalls that a provision, which permits either party unilaterally to request the intervention of the public
authorities for the settlement of a dispute through compulsory arbitration leading to a final award, effectively undermines
the right to strike by making it possible to prohibit virtually all strikes or to end them quickly. Such system seriously limits
the means available to trade unions to further and defend the interests of their members as well as their right to organize
their activities and to formulate their programmes and is not compatible with Article 3 of the Convention (see 1994
General Survey on freedom of association and collective bargaining, paragraph 153). The Committee therefore requests
that the Government indicate the measures taken to amend section 31(2) so as to bring it into conformity with the
Convention.

The Committee had further noted that, according to section 31(3) of the IRO, where a strike lasts for more than 15
days, the federal or provincial Government can prohibit the strike at any time before the expiry of 30 days, “if it was
satisfied that the continuance of such strike was causing serious hardship to the community or was prejudicial to the
national interests” and should prohibit the strike if it considered that it “was detrimental to the interests of the community
at large”. The Committee had further noted that, under section 31(4), following prohibition of the strike, the dispute is
referred to the commission or to the labour court for compulsory arbitration. Recalling that prohibitions or restrictions of
the right to strike should be limited to essential services in the strict sense of the term, or to situations of an acute
national crisis, and considering that the wording in section 31 is too broad and vague to be limited to such cases, the
Commiittee asks the Government to amend its legislation so as to bring it into conformity with the Convention. It
requests that the Government keep it informed of measures taken or envisaged in this respect.

The Committee had also noted that section 39(7) provided for the following sanctions for contravening a labour
court’s order to call off a strike: dismissal of the striking workers; cancellation of the registration of a trade union;
debarring of trade union officers from holding office in that or any other trade union for the unexpired term of their offices
and for the term immediately following. The Committee once again recalls in this respect that sanctions for strike action
should be possible only where the prohibitions in question are in conformity with the principles of freedom of association.
Even in such cases, existence of heavy and disproportionate sanctions for strike action may create more problems than
they resolve. Since the application of disproportionate sanctions does not favour the development of harmonious and
stable industrial relations, the sanctions should not be disproportionate to the seriousness of the violation (see General
Survey, op. cit., paragraphs 177 and 178). More specifically, the Committee considers that the cancellation of trade union
registration, in view of the serious and far-reaching consequences which dissolution of a union involves for the
representation of workers’ interests, would be disproportionate even if the prohibitions in question were in conformity
with the principles of freedom of association. Consequently, the Committee urges the Government to take the necessary
measures to amend section 39(7) of the IRO so as to ensure that sanctions for strike action may only be imposed where
the prohibition of the strike is in conformity with the Convention and that, even in those cases, the sanctions imposed
are not disproportionate to the seriousness of the violation.

The Committee hopes that the Government will make every effort to take the necessary action in the very near
future.

The Committee addresses a direct request on other points directly to the Government.

Right to Organise and Collective Bargaining Convention, 1949 (No. 98)
(ratification: 1952)

The Committee notes the Government’s report. The Committee regrets that the report does not cover all the pending
points, despite the fact that the Conference Committee on the Application of Standards, after noting the long-standing
nature and the seriousness of the discrepancies between the Convention and national law, had requested the Government,
in June 2006, to send a detailed report containing full information on all issues raised, as well as draft texts concerning the
application of the Convention.

The Committee notes the discussion in the Conference Committee, in which two Government representatives of
Pakistan acknowledged that Pakistan went through a difficult period of economic fragility which had an adverse impact on
unemployment and working conditions but, that the economy had now been stabilized through various policies including
steps to reform the legislation, following the Committee’s 2005 observation; the Government is making a strong
commitment to put in place a good industrial relations system and that steps taken in that direction were being reinforced;
bodies for tripartite consultation have been established; and a special committee on labour matters has been set up. The
Committee also notes that the Government is working towards resolving outstanding problems in the near future, while at
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the same time ensuring that measures taken would bring about lasting changes and is looking forward to further
cooperation with workers’ and employers’ organizations, as well as the ILO.

The Committee recalls that the pending questions, detailed in its previous observations, refer to:

1. Scope of application of the Convention. (a) Denial of the rights guaranteed by the Convention in export
processing zones (EPZs). The Committee noted the Government’s statement that the relevant ministry and the EPZ
authority were devising rules for workers in the EPZs to be in conformity with the Convention. The Committee notes the
Government’s indication that Export Processing Zone Employment Relations Rules had been prepared in response to the
concerns raised regarding the denial of labour rights in this sector. These draft rules have been sent to the Ministry of Law,
Justice and Human Rights for review and will be provided to the Committee once the process is completed. Hoping that,
in the very near future, the new rules will provide the EPZ workers with all the rights and guarantees enshrined in the
Convention, the Committee requests again the Government to send the copy of these rules as soon as adopted.

(b) Denial of the rights guaranteed by the Convention to other categories of workers. (1) The Committee had
previously noted that the Industrial Relations Ordinance (IRO) of 2002, excluded from its scope workers employed in the
following establishments or industries: installations or services exclusively connected with the armed forces of Pakistan,
including the Ministry of Defence Railway Lines; Pakistan Security Printing Corporation, or the Security Papers Limited
or Pakistan Mint; establishments or institutions maintained for the treatment or care of sick, infirm, destitute and mentally-
unfit persons excluding those run on a commercial basis; institutions established for payment of employees’ old-age
pensions or for workers’ welfare; and members of the watch and ward, security or fire service staff of an oil refinery or of
an establishment engaged in the production, transmission or distribution of natural gas or liquefied petroleum products or
of a seaport or an airport (section 1(4)) and persons who are employed mainly in a managerial or administrative capacity
(section 2(xxx)), as well as workers of charitable organizations (section 2(xvii)). The Committee noted the Government’s
statement that it has sent the draft amendments of the IRO to the Prime Minister’s secretariat for approval before their
submission to Parliament. The amendments would remove certain categories of worker from section 1(4) and thus restore
freedom of association and collective bargaining rights to certain categories of worker. The Committee notes that, at the
Conference Committee, a Government representative stated that the Amendment Bill, which has been drafted following
tripartite consultations, has been submitted to the Pakistani Cabinet. Hoping that the new amendments will afford the
right to organize to the abovementioned categories of workers, the Committee requests the Government to provide a
copy of the draft amendments.

(i1) In respect of restrictions imposed on the rights of workers employed in the Karachi Electric Supply Company
(KESC), the Committee noted that, according to the Government, after promulgation of the IRO, the KESC workers were
entitled to the right of association. However, following an application filed by the Trade Union of the KESC, the National
Industrial Relations Commission (NIRC) issued an order to the effect that the IRO was not applicable to the KESC. The
Trade Union of the KESC appealed to the bench of the NIRC and the matter was still pending. The Committee notes that,
at the Conference Committee, a Government representative was informed of the lifting of the ban on the KESC trade
union activities. However, according to the Government, a dispute regarding registration of the labour union in the KESC
was considered by the NIRC, which ordered that a referendum be held to prepare for the determination of a collective
bargaining agent. The NIRC was making preparations for the referendum, following which labour unions would be fully
restored in the KESC. The Committee requests the Government to take all necessary measures to ensure that the KESC
workers and the trade union existing in the enterprise enjoy the rights afforded by the Convention in practice and
requests the Government to keep it informed of the situation including the decision taken by the NIRC on the
registration of a labour union and on the determination of a collective bargaining agent.

(iii) With respect to Chief Executive’s Order No. 6, which abolished trade union rights of the workers in Pakistan
International Airlines (PIAC) and suspended all the existing collective agreements, the Committee noted that the
Government reiterated that the case of the trade unions affected by the Order was still pending before the Supreme Court
of Pakistan. The Committee once again recalls that only the armed forces, the police and public servants engaged in the
administration of the State can be excluded from the guarantees of the Convention. While taking note that the case is still
pending before the court, in view of the fact that Order No. 6 was issued by the Chief Executive and that it is in
contradiction with the Convention, the Committee once again requests the Government to take all necessary measures
to repeal the Order and to restore full trade union rights to the PIAC workers. It requests the Government to keep it
informed in this respect.

(iv) Regarding the rights afforded by the Convention to workers in the agricultural sector, the Committee notes that,
at the Conference Committee, the Government representative underscored that the Ministry of Food and Agriculture and
provincial governments had been advised to help streamline the work and activities of rural workers’ organizations in
keeping with the Governments’ obligations under the Convention and that the Constitution of Pakistan provided clear
guarantees to form or join “associations” to all Pakistani citizens, including rural workers. In its report, the Government
indicates that no trade union of agriculture workers has been registered during the period under review but that there are
numerous agriculture workers’ associations in place in the country to safeguard their interests. The Committee requests
the Government to ensure, in a legal text concerning trade unions, that this category of workers enjoys freedom of
association and collective bargaining rights in law and in practice, as required by the Convention, and to provide it
with the advice given to the Ministry of Food and Agriculture and provincial governments in this regard.
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2. Article 1 of the Convention. (a) Sanctions for trade union activities. The Committee noted the Government’s
statement that, while section 27-B of the Banking Companies Ordinance of 1962 — according to which imprisonment
and/or fines are imposed in cases which include the use of bank resources (such as telephones) or of carrying on trade
union activities during office hours, pressure tactics, etc. — does not violate rights guaranteed under the Convention, the
Ministry of Labour was consulting with the ministries concerned regarding the amendment to section 27-B. The
Committee notes that the Government indicates that measures to review and ultimately reform section 27-B of the
Banking Companies Ordinance of 1962 were under way. While noting that the measures taken to review and ultimately
reform section 27-B of the Banking Companies Ordinance of 1962 are under way, the Committee expresses the firm
hope that the Government will repeal these restrictions in the near future and requests the Government to keep it
informed in this respect.

(b) Lack of sufficient legislative protection for workers dismissed for their trade union membership or activities
(section 25-A of the IRO of 1969). The Committee had previously noted the All Pakistan Federation of Trade Unions’
(APFTU) statement, according to which the newly imposed section 2-A of the Service Tribunals Act has debarred workers
engaged in autonomous bodies and corporations such as the Pakistan Water and Power Development Authority
(WAPDA), railway, telecommunication, gas, banks, the Pakistan Agricultural Storage and Supply Corporation
(PASSCO), etc., from seeking redress for their grievances from the labour courts, labour appellate tribunals and the NIRC
in the case of unfair labour practices committed by the employer. The Committee had noted the Government’s statement
that the issues related to provision 2-A had been addressed and that a proposal had been made by the Ministry to delete or
amend it in order to enable public sector workers to seek remedy under labour legislation. The Committee notes that, at
the Conference Committee, the Government representative stated that measures to review and ultimately reform section 2-
A of the Services Tribunal Act were under way. The Government also refers to the fact that workers can file a petition of
“Unfair Labour Practice” to the Labour Courts under sections 63 and 65 of the Ordinance. Noting that measures to review
and ultimately reform section 2-A of the Services Tribunal Act are under way, the Committee requests the Government
to keep it informed of these measures and ensure that appropriate means of redress are available to these workers.

3. Article 2 (protection against acts of interference). The Committee notes the Government’s indication that
workers and employers enjoy adequate protection against any act of interference by each other or each other’s agents or
members in their establishment. This principle has been applied by means of legislation under which the field formation of
the Directorate of Labour Welfare and the Minimum Wages Board have been established and the workers are authorized
to form a trade union and determine a collective bargaining agent for executing agreements between the employers and the
workers. The Committee once again requests the Government to state in its next report the specific provisions of the
legislation which prohibit and penalize acts of interference by organizations of workers and employers (or their agents)
in each others affairs.

4. Article 4 (collective bargaining). The Committee once again requests the Government to amend the following
sections of the IRO, 2002, and keep it informed of the measures taken or envisaged in this respect:

(i) section 20, from which it results that if the trade union is the only trade union at the enterprise and does not have at
least one-third of the employees as its members, no collective bargaining is possible at a given establishment. The
Committee requests the Government to ensure that if there is no union representing the required percentage to be
designated as a collective bargaining agent, collective bargaining rights are granted to the existing unions, at
least on behalf of their own members;

(i) section 20(11) according to which no application for determination of the collective bargaining agent at the same
establishment may be made for a period of three years once a registered trade union has been certified as the
collective bargaining agent. The Committee requests the Government to ensure the possibility for another union to
make appropriate representations to the competent authority and to the employer regarding the recognition of
this union for collective bargaining purposes, if the most representative union which enjoys exclusive bargaining
rights seems to have lost its majority;

(iii) section 54 according to which the NIRC may determine or modify a collective bargaining unit on an application
made by a workers’ organization or reference made by the federal Government. The Committee requests the
Government to ensure that the choice of collective bargaining unit may only be made by the partners themselves,
since they are in the best position to decide the most appropriate bargaining level.

The Committee observes that the International Confederation of Free Trade Unions (ICFTU) sent comments on the
application of the Convention on 12 July 2006. It observes that, if most of these comments concern issues that have
already been raised by the Committee in previous observations, the ICFTU gives new examples of violations of the
Convention, including several cases of anti-union dismissals in five enterprises and the massive reprisals and arrest of over
600 workers during a collective action. The Committee requests that the Government transmit its observations in this
regard.

The Committee expresses the hope that the initiatives taken by the Government to amend the national legislation
will be transposed without delay in real legislative reforms in full conformity with the Convention and, given the
Government’s statement according to which it is looking forward to further cooperation with the ILO, recalls that the
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technical assistance of the ILO is at its disposal. The Commiittee asks the Government to provide information in its next
report on any measures adopted to comply with the requirements of the Convention.

Panama

Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) (ratification: 1958)

The Committee notes the Government’s report, the discussion that took place in the Conference Committee in June
2005, the comments on the application of the Convention submitted by the National Council of Organized Workers
(CONATO), the National Council of Private Enterprise (CONEP), as well as the comments of the International
Confederation of Free Trade Unions (ICFTU) of 10 August 2006 (which mostly refer to the matters previously raised by
the Committee). The Committee further notes the conclusions and recommendations of the Committee on Freedom of
Association in Case No. 1931 brought by the International Organisation of Employers (IOE) (see 318th Report,
paragraphs 493-507), and the report of the technical assistance mission conducted in Panama from 6 to 9 February 2006.

1. The Committee takes note of the main conclusions of the technical assistance mission and, in particular, notes
that the Government indicated to the mission that, although it wishes to align its legislation with Conventions Nos. 87 and
98, it is not in a position to push for any reform of the Labour Code that does not have the agreement of both the workers’
and employers’ organizations. Furthermore, it stated that it is aware, however, that a consensus between the workers and
the employers is highly improbable, at least in the short term, and states its readiness to embark on a process that would
lead gradually to the revision of the offending provisions through measures that would bring the parties closer and
eventually secure agreement.

2. The Committee recalls that its previous comments concern the following issues:

(a) The authority of the Regional or General Labour Directorate to refer labour disputes to compulsory arbitration in
order to stop a strike in a public service enterprise, including when the service cannot be considered essential in the
strict sense of the term, such as transportation (sections 486 and 452 of the Labour Code).

(b) Sections 174 and 178, last paragraph, of Act No. 9 (“establishing and regulating administrative careers”) of 1994,
which lay down respectively that there shall not be more than one association in an institution and that associations
may have provincial or regional chapters, but not more that one chapter per province.

(¢) Section 41 of Act No. 44 of 1995 (amending section 344 of the Labour Code) which requires too large a
membership (ten) for the establishment of an employers’ organization and an even larger membership (40) for the
establishment of a workers’ organization at enterprise level.

(d) Aurticle 64 of the Constitution which requires Panamanian nationality in order to serve on the executive board of a
trade union.

(e) The obligation to provide minimum services with 50 per cent of the personnel in establishments which provide
essential public services, which go beyond essential services in the strict sense of the term and include transport, and
the penalty of summary dismissal of public servants for failure to comply with the requirement concerning minimum
services in the event of a strike (sections 185 and 152.14 of Act No. 9 of 1994).

(f) Legislation interfering in the activities of employers’ and workers’ organizations (sections 452(2), 493(1) and 497 of
the Labour Code) (closure of the enterprise in the event of a strike and compulsory arbitration at the request of one
of the parties). The Government gave the mission a copy of Executive Decree No. 32 of 1994 providing for
minimum services to safeguard the security of the enterprise and its assets, and maintenance services.

(g) The requirement of 50 public servants in order to establish an organization of public servants under the
Administrative Careers Act. The Government acknowledged that the number is high but pointed out that section
176 of Act No. 9 allows public servants to organize by class (category) or sector of activity, and the Committee
asked the Government to take steps to amend the legislation with a view to reducing the minimum number of public
servants required to establish organizations.

(h) Denial of the right to strike of workers engaged at sea and on inland waterways (Act No. 8 of 1998), and in export
processing zones (Act No. 25). The Government stated that No. 15 of indent B of section 49-A of Act No. 25 of
1992, grants workers in export processing zones the right to strike; and that with regard to the right to strike of
seafarers regulated by Decree No. 8 of 1998, the Supreme Court of Justice is currently hearing a complaint alleging
unconstitutionality. The Committee asked the Government to send both texts and a copy of the above Court’s
decision.

(i) Federations and confederations prohibited from calling strikes (prohibition of strikes protesting against problems
relating to economic and social policy; strikes not related to a collective agreement in an enterprise are unl