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CHAPTER I

General introduction

1. In accordance with article 19 of the Constitution of the
International Lakour Oorgarisation, the Governing Body of the
International Labour Office decided at its 214th Session (November
1980) to request reports on the following instruments from States which
have not ratified them:

- the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87);

- the Right to Organise and Collective Bargaining Convention, 1949
(No. 98);

- the Rural Workers' Orqanisations Convertion, 197% (No. 1lul),

and to ask all member States to supply reports or the Rural Workers'
Oorganisations Recommendation, 1975 (No. 149).

2. These reports on the positior of law and practice in regard
to the standards contained in the aforementiored instruments, together
vith those submitted in accordarce with article 22 of the Constitution
by States which have ratified one or more of these Convertions, have
provided an opportunity for the Committee of Experts on the Application
of Conventions and FEKecommendatjors, in accordance with 1its usual
practice, to make a general survey of the situation.

3. The present survey is the fifth of its kird on Conventions
No. 87 and No. 98 and the first on Convention No. 141 and Reconmmenda=-
tion No. 1u9. The previous gereral surveys on freedom of association
and collective bargaining were made in 1959 and 1973; reports on these
two instruments had already been examined separately in 1956 and 1957.

International sources of law
respecting trade urnion rights

4. As an essential condition for the defence of workers and
forming, as it does, a part of tasic human rights, freedom of
association assumes special importance for the ILO in view of the
Organisation's unique ¢tripartite structure. Owing its existence
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largely to the will and efforts of the trade urion orgarisations, the
ILO could no* fail to recognise in 4its Constitution of 1919 the
principle of freedom of associatior as one of the objectives of its
prograrne of action. The Preamble to Part XIII of the Treaty of
Versailles mentioned *"recoqriticr of the prirnciple of freedom of
associatior" amntg the obfects to be promoted by the Organisation, and
the general principles set forth in Article 427 contained a provision
concerning “the right of association for all lawful purposes by the
employed as well as by the employers®.

5. At *the end of the Second World War the Constitution of the
1.0 was supplenernted by the inclusion of the Declaration of
Philadelphia which reaffirmed the fundamental nature of this principle
by stressiang that "freedom of expressior and of association are
essential for sustained proqress". At the same time, this Declaration
cited, among the programmes whose implementation had to be furthered,
those which will achieve "the effective recogqrition of the right of
collective bargaining, the co-operation of managemert and labour in the
continuous improvement of productive efficiency, and the collaboration
of workers ard employers in the preparation and application of social
and ecoromic measures". The prirciples enurnciated in the Constitution
are applicable to all the memker States of the Orgamisation.

6. Freedom of association having thus been proclaimed from the
outset as one of the fundamertal principles of the Orgarisation, the
need was rapidly €elt, particularly among the workers' representatives,
*0 define this general corcept more precisely and to set forth its
essential elements in an ILO instrument in order that its application
could be effectively promoted and supervised.

7. In 1927 the Irterrational Llabour Conference discussed a
draft international irstrument on freedom of association, but without
result.! The project only materialised after the Second World War: in
1948 the 1Interrational labour Conference adopted the Freedomn of
Association and Protection of the Right to Organise Convention (No. 87)
and the following year, the Right to Organise and Collective Bargaining
Convention (No. 98), which are the basic instruments relating to
freedom of associatiorn.?

8. Of the other instruments adopted by the 1IIO tearirg upon
trade union rights, the following car be singled out for particular
attention:

- in chronological order, the earliest I10 Convention *o deal with
the right to organise was the Right of Association (Agriculture)
Convention, 1921 (No. 1l): without defining <this right, it
provides that all persons enqaqged in agriculture shall possess
the same rights of association and combination as industrial
workers. The discussiors at the International labour Conference
at the time of the adoption of this Convention make it Fossible
to establiishk clearly that the provisions of the Convention are
applicable not orly to agricultural waqe earners but also to
sharecroppers, tenants, small 4{independent peasants and other
categories of agricultural workers;

1 The placing of this item on the agenda of the 1928 Session of the
International labour Conference was rejected by the Workers' group,
mainly because of questions relating to the right not to organise and
the legal formalities to be observed by organisations.

2 For a detailed description of the content of these Conventions,
see below, paras. 45 to 47 and paras. 253 to 255.
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- in 1947 the Conference adopted the Eigh* of Association (Non-
Metropolitan Territories) Convention (No. 84), which deals in
general terms with the right to organise, collective Largaining,
consultation with orgarisations of employers and workers and
procedures for the investigation of irdustrial disputes in these
territories.

9. Collective bargairing and the settlerernt of disputes vere
the subject of two separate instruments in 1951:

- the Collective Agreements Fecommendatior (No. 91) dealing with
collective bargaining machinery, definition of collective
agreements, effects of such agreements, their extemnsion, their
interpretationr and supervision of their application;

- the Voluntary Corciliatior and Arbitratior Recommerdation (No.
92) which dis aimed at promoting the establishment of voluntary
conciliation machinery in which employers anrd workers are equally
represented; it stresses the voluntary na+ture of conciliation
and arbitration procedures by specifyirg that none of its
provisiors may be interpreted as limiting the right to strike.

: 10. Other instruments are aimed at institutionalisirg consulta-
tion at various levels it the field of industrial relations:

- the Co-operatior at the level of the Undertaking Recommendation,
1952 (No. 94) 1is aimed at encouraging consultation at the
workplace;

~ the Consultation (Industrial and National levels) Recommendation,
1960 (No. 113), for its ©part, covers consultation at higher
levels, the parties concerned being the public authorities and
enployers' and workers' organisations. The general objective of
such consultatior should be to promote mutual understanding and
good relations between the authorities and employers! and
workers' organisations, as well as between these orgarisations
themselves.

il. The furctions of employers' and workers®' organisations arnd
their representatives ic examining workers*' grievarces at the
undertaking level are dealt with in the Examination of Grievarces
Recommendation, 1967 (No. 130).

l2. Still in the field of employer-worker relations at the
level of the undertaking, the Workers' Representatives Convention, 1971
(No. 135) and the accompanying Recommendation (No. 143) contain
specific provisions for the protection of such representatives (trade
union representatives or representatives elected by the werkers of the
undertaking) against any act prejudicial to them, including dismissal,
based or their status or activities as workers' representatives cr on
union membership or participation ir union activities; these
instruments also provide that such representatives shall also te
afforded facilities in the undertaking in order to enable them to carry
out their functions prooptly and efficiently.

13. It was in 1975 that the International Labour <Conference
adopted the Rural Workers'! Organisations Convention (No. 141) and
Recommendation (No. 149) to take into account the difficulties
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encountered by these workers in the exercise of their trade union
rights.t? :

l4. The Convertion (No. 151) and Recommendation (No. 159)
concerning protection of the right to organise and procedures for
determining conditions of employment in the public service wvere adopted
in 1978.2

15. Fizally, 3in 1981 +he Irterratiornal Latour Conference
adopted the Collective Bargaining Convention (No. 154) and
Recommendation (No. 163).3

16. In addition to Conventions and Recommendations the Inter-
national Labour Corference has adopted a rumber of resolutions relating
to freedom of association. The Committee of Experts is particularly
anxious to highiigh® the 1952 resolution concerning independence of the
trade union movement and the 1970 resolution corcerning trade union
rights and +their relation to civil liberties; the latter recognises
that the rights conferred upor wcrkers' and employers' organisations
must be based on respect faor those civil liberties which have teen
enunciated in particular ir the Uriversal Declaration of Human Rights
and in the International Covenant on Civil and Political Rights, adding
+hat the absence of these civil liberties removes all meaning from the
concept of trade union rights. It places special emphasis on civil
liberties which it declares are essential for the normal exercise of
trade union rights.+

Principles_and practice

17. The J10 standards orn trade urion mat*ters have teen
supplemented and developed by the principles enunciated by a number of
bodies, in particular the Governing Body Committee on Freedom of
Associatior and the Fact-Finding and Conciliatiorn Commission on Freedom
of Association set up to promote and supervise the application of these
standards. These principles are properly regarded as conrstituting a
body of accepted case law in the field of freedom* of association and
are so applied.sS

Other international sources of law in

18. Aithough the United Nations does not deal with 1labour
guestions as such, and in an agreement concluded in 1946 with the 110,
it had recognised the 1latter as the specialised agency with
responsibility for taking appropriate measures to achieve the
objectives laid down in its Constitution, it has adopted, within the
framework of instruments of a more general scope, standards also
concerning labour matters, including trade union rights. The
instruments in question are mainly those relating to human rights.

1 For a detailed description of the content of these instrumernts,
see below, paras. 327 to 332.

2 See below, para. 20.
3 See below, para. 20.
¢ See below, para. 52.

5 See below, paras. 28 to 30.
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19. The 1948 Universal Declaratior of Human EKights, the 19¢€6
Irternational Covenant on Economic, Social ard Cultural Rights and the
1966 International Covenant atd Protocol on Civil and Political Rights
established the fundamental «c¢ivil liberties which form part of humarn
rights and which are essential for the free exercise of trade urnion
rights. The Universal Declaration of Human Rights provides, inter
alia, that everyone has the right to form and to join trade unions for
the protection of his interests; the Coverarnts, which entered into
force in 1976, contain provisions concerning the right of association
and in particular the right to form trade unions and to strike. 1In
accordance with article 18 of the International Coverant on Econonic,
Social and <Cultural Rights, the International Labour Organisation
reports to the Economic and Social Councili of the Urited Nations on the
progress made in achieving the otservance of the provisions of +the
Covenant falling withir the =scope of the Orgarisatior's activities.
The Governing Body entrusted this task to the Committee of FExfperts
which has examined, at its sessions from 1978 to 1982, the position in
a number of States Parties to the Covenant with respect to the
implementation of, in particular, article 8 of the Covenan*.t?

20. Freedom of associatior and protection of the right to
organise form part of the basic human rights which the ILO has assumed
a solemn obligation to further among the nations of the world. The
Committee of Experts notes that, since 1973, the ILC has continued to
increase its efforts ir this field through both its stardard-setting
activities and the decisions of its supervisory lodies.

Standards:

- the Rural Workers' Orgarisations Convertiorn (No. 141) and
Recommendation (No. 1l49) - which, together with Conventions Nos.
87 and 98, form the subject of this survey - were adopted in

1975. These instruments, recognising the fundamertal principles
of freedom of associatior and the right of rural workers to
orgarnise, provide *hat memker States shall adopt and carry out a
policy of active encouragemenrt to rural workers!' organisatiors,
particularly with a view to eliminating obstacles to their
establishment, their growth and the pursuit of their 1lawful
activities, as well as such legislative ard administrative
discriminatior against these organisations ard their membters as
may exist3 (23 countries have ratified Convention No. 1li4l);

- the Labour Relations (Puklic Service) Convention (No. 151) and
Recommendation (No. 159) were adopted in 1978 to take irto
account the protlems encountered by public employees in
exercising their trade urior rights (15 countries have ratified
Convention No. 151);

1 See ILO: Report of the Committee of Experts on_the_Applicatior
of _Conventions__apd _ERecommendations (RCE), Report III (Part 43),
Irternational Llabour Confererce (ILC), 68th Session, Gereva, 1982,
para. 15.

2 The date of the last general survey.

3 See below, Chapter XIII.
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- the Collective Bargaining Convention (No. 154) ant¢ Recommendation
(No. 163), adopted in 1981, are aimed at furthering the
achievement of the objectives of a number of standards adopted by
the International labour Confererce, and particularly the gereral
principles set forth in Article 4 of Convention No. 98, Lty
appropriate measures based on these stardards ard aimed at
promoting free and voluntary collective bargaining (three
countries have ratified Convertion No. 154).1t

Promotion ard supervision machinery

21. In view of the importanrce of the standards and principles
relating to freedom of association, the Committee of Experts recalls
that the ILO has establishked, irdependently of the general procedures
applicable to all internatioral labour Conventions, special prccedures
solely for questions relating to trade urion rights.

General procedures
22. The gereral procedures are of two types, the first Lteing of
a regular and automatic nature and the second based on the sutmission
cf complaints.

23. The reqular procedure mainly consists in supervision of the
application of ratified Conventions by the Committee of Exgperts on the
Application of Conventions and Recommendations and the Committee or the
Application of Conventions and Recommendations of the International
Labour Conference. The Committee of Experts okserves that the freedom
of association Conventions, in view of bothk their content and the
number of observations to which *hey give rise, continue to constitute
ore of the most important aspects of the work of these two bodies.

24. The procedure based con complaints is set ir motion when a
representation (article 24 of the Constitution) or a complaint (article
26 of the Constitution) is made alleging that a State is not applying
a Convention it has ratified ir a satisfactory marner. Representations
are examinred by a tripartite working party, comprising three persons -
one government member, one worker and one employer — set ufp by the
Governing Body and chosen from within its membership.2 In cases vwhere
the Governing Body finds the Government's reply unsatisfactory it may
decide to publish the text of the representation, the Government's
reply and the conclusions of the working party. Wher a complaint is
submitted, the Governirg Body may appoint a Commission of Inquiry,
composed of independent persons, to consider the complaint and to
report thereor. The Government concerned must indicate whether or not
it accepts the recommerdations of the Commission of Inquiry:; if it
does not, it may refer the dispute to the 1International Court of
Justice.

25, In the field of freedom of association, this procedure had
been used in the case of Greece, after several delegates to the

1 This Convention will come irto force on 11 August 1983.

2 If the representation concerns one of the freedom of association
Conventions it may be referred to the Committee on Freedom of
Association for examiration in accordance with articles 24 and 25 of
the Constitution (see para. 29 below).
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International Labour Conference had submitted complaints agairnst that
country ir 1968. The Greek Government accepted the recommendations
contained in the report of the Commission of Irquiry.!?

26. Recently, the Goverring Body set up a Commission of Inguiry
following the submission of complaints concerning the applicatior of
certain Conventions, includirg Conventions Nos. 87 and 98, by Workers!
delegates to the 67th Session (1981) of the Conference against the
Governments of Haiti and the Dominicar Republic.

27. In other cases, the Governing Body decided to co-ordirate
the procedure with that beirg followed for complaints already fendirng
before the Committee on Freedom of Association. This was the case
following the stbmission of a complaint (under article 26) to the 60th
Session (1975) of the Conferernce concerning the application by Bolivia
of Convention No. 87. The examiration of this complaint was completed
ir 1978. An identical procedure was followed by the Goverring Body in
respect of complaints (under article 26) submitted irn 1976 and 1977
against Urugquay and Argertina respectively and ir 1982 against Poland,
as well as the representation (under article 24) presented in 1982
against Turkey.

Special_ procedures

28. Special procedures for the protection of freedon of
association wvere envisaged at the time the Interratioral latour
Conference was discussing Conventions Nos. 87 and 98, since, urder the
general procedures described above, if a State did not ratify these
Corventions it was impossible to supervise their application, desfite
the great importarce attached to respect for the standards and
principles relating to trade union rights. Consequently, ir agreement
with the Economic ard Social Council of the United Nations (ECOSCC),
the Fact-Finding ard Cornciliation Commission on Freedom of Associatior
was set up in 1950.2 Under the terms of its mandate, this body examines
complaints of violations of trade union rights referred to it by the
Governing Body concerning countries belonging to the IL(C which have or
have not ratified the freedom of association Conventions. This
procedure requires the prior consent of the government concerned.?
Complaints submitted against States Members of the United Nations but
which are not Members of the 1International Labour Orgarisation are
transnitted to the Conmmission if the goverrment concerned so agrees.
Composed of independent persons rominated by the Goverring Body, this
Commission is escentially ar investigatory body, but it can examine,
together with the government concerned, the possibilities of settling
the difficulties involved by agreement. As a general rule, it
functions as panels of three memters. The Commission, which was first

1 JL0: Official Bulletirn (0.B.), Special Supplement, Vol. 1IV, No.

2 Economic and Social Council Resolutions Nos. 239(IX) of 2 August
1949 and 277 (X) dated 17 February 1950; 110th Session of the Governing
Body, ¢Cfficial Minutes, pp. 71-9C.

3 The only exception is ir respect of any complaint relating to the
application of a ratified Conventior in the case of which the Governing
Body may designate the Fact-Pinding and Conciliation Commission as a
Conmission of 1Inquiry under article 26 of the Constitution of the
International labour Organisation.
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convened ic 1964, had dealt with two cases up to 1973 (Japan, Greece).t
It has functioned three times since 19732 in cases concerning,
respectively, Chile (State Member of the ILO not having ratified
Conventions Nos. 87 and 98), Lesotho and the Urited States (Puerto
Bico) (States which were not Members of the ILO at the time the
complaints vere submitted) .3 The Pact-Finding and Conciliation
Conmission has been convened only rarely, mainly because of the fact
that, prior to 1964, no government that had been requested to do so had
given its corsent.

29, on the other hand, the cases submitted to and examined by
the Conmmittee on Freedom of Association of the Governing Body of the
IL0 have bheen constantly increasing ir number 1in recent vyears. The
Committee wvas established in November 1951 as a tripartite Lkody
composed of nine members of the Governing Body. The Comnrittee deals
with complaints filed against countries which have, or have not,
ratified the freedom of association Conventions. The legal basis for
this concept is the Constitution of the I10 and the Declaration of
Philadelphia according to which States, by their nmembership of the
Organisation, are bound to respect the principles contained in the
Constitution, including that concerning freedom of association. The
consent of the governments concerned is not necessary fcr these
complaints to be examined. The Committee systematically examines the
substance of the cases submitted to it and presernts conclusions
thereon, recommending the Governing Body to draw the attention of the
governments concerned to arny principles called into question in the
matter and in particular any recommendations made with a view to the
settlement of the guestions raised in the complaint. To te receivable
conplaints submitted to the ILO must emanate from a national
organisation directly concerned, an international organisation of
workers or employers having consultative status with the ILO, or cther
international organisations cf employers and workers where the
allegations relate to patters directly affecting an organisation
affiliated to them. The complairts must be submitted in writing, duly
signed by a representative of an organisation authorised tc submit then
and supported as completely as possible with proof of the allegations
concerning specific infringements of trade union rights. The Committee
on Freedom of Association has adopted supplementary rules of procedure
on various occasions, the last time being in 1979 with a view to
strengthening the procedure for examining complaints arnd which covered
the following matters: relations with complainants ard governments,
urgent and non-urgent reports, missions on the spot and hearing of the
parties.*

30. Since 1973 more than 400 new cases - 70 during the last

L

1 Japan:

I 0.B., Special Supplement, Vol. 1IX, W¥Wo. 1, 1966;
Greece: I10: Q

0:
B., Special Supplement, Vol. LIX, FWo. 3, 1966.

2 Chile: IL0: The trade union situation in Chile (Geneva, 1975);

Lesotho: Governing Body document (GB.197/3/5); United States (Puerto
Rico): Governing Body document (GB.218/7/2).

3 The United States and lLesotho rejoined the ILO in 1980.
¢ 193rd Report of the Committee on Freedom of Association approved

by the Governing Body at its 210th Session (May 1979), ILO: C.B., Vol.
LX1I, 1979, Series B, No. 1.
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year alone = have beer submitted to the Conmmittee or Freedom of
Association.t

on-the~spot visits

31. In 1967 the Committee of Experts, anxious to make its
working methods nmore efficient, and aware that the absence of direct
contacts with the governments concerned or of direct knowledge of the
situations under consideration night give rise to prolonged
difficulties, considered whether certain additional frrocedures might
not mnake possible a fuller examinatior of issues and a more fruitful
dialogue with governments. Thus originated +the idea - which was
subsequently developed -~ of direct contacts with governments - the
relevant procedure being elaborated by the Committee of Experts irn
1968, 1972 and 1973 - with the aim of promoting and widening en a
verbal basis the dialogue that was originally based on written
comments. Direct contacts, which take place outside any strict
formalise, basically involve a visit to the country concerned - with
the consent of the goverrment corcerned - by a representative of the
I1L0 (an independent person or an official of the Office) to discuss the
problem involved with goverrnment representatives and workers! and
enmployers' organisations, to make known the orinion of the supervisory
bodies, to gair full information on the position of both sides and on
the nature of the difficulties encountered (both in the applicaticr of
ratified Convertions and other standard-related guestions) and to
present the Committee of Experts with the information thus gathered.

32. In 1979 the Committee of Experts reviewed2 the experience
gained and the results achieved throuqgh direct contacts and noted that
this procedure had achieved very positive results. The Conference
Committee also Trecognised that positive results had been obtained by
this procedure.

33. In the specific field of freedom of association, a number
of direct <cortacts have taken rlace in connection with the observance
of constitutioral cbligations ard the application of Conventions, with
particular reference to the Convertions on freedom of asscciaticn or a
group of Conventions of which those on freedom of association formed
part.

34. In addition, the direct cortacts procedure has teen
developed particularly withir the framework of the proceedings of the
Committee on Freedom of Association. Since these proceedings are based
almost exclusively or written communications, it was deemed necessary
to supplement them in certain appropriate cases with a rrocedure
allowing for on-the-spot visits, discussions and exarination of
situations.3

1 The significart decisions taken by the Comnmittee have tLeen
published in TILO: Freedom of association: Digest of decisions of the
Freedom of Association Committee (Geneva, 1976, 2nd revised edition).

2 JLO: RCE, Report III (Part 4dA), 1979, paras. #2-89.

3 Ssuch visits had been made as long ago as 1962 to Libya and Costa
Rica. In each case, on the irvitation of the governments concerned, an
independent person, accompanied by an ILC official, travelled to the
country and, after various interviews with all concerned, submitted a
detailed report to the Committee indicatirg the facts it had Leen able
to establish and how the situatior was progressing.
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35. The gereral idea behind these various contacts is the same
as for the applicatior of Converntions in general, but the procedure
folloved in freedom of association matters nevertheless has a numker of
distinctive features sirce cases concerning freedom of association are
generally of ar urgent nature ard frequently concern guestions of fact
rather than conformity of legislation.

36. The Committee on Freedom of Association has drawn up rules
governing "direct contacts" missions. The procedure consists in
sending a representative of the Director-General of ¢the ILO to the
country to obtair the pertinent facts in the nmatter and to seek
possible solutions to the difficulties encountered either during the
examnination of the case or at the follow-up stage of the Governing
Body's recommendations with the proviso that such contacts are
estalklished only at the invitation of the government concerned or with
i+s consent. VWhere complairts are of an urgent nature the Director-
General of the ILO wmay, with the approval of the chairman of the
Conmittee, suggest to the government concerrned that ¢this procedure
should be set in motion without waiting for a meetirng of the Committee.
Direct contacts are not limited to on-the-spot visits Lty a
representative of the Director-General. The system is broadly applied
to permit appearances to be wmade before the Committee on Freedom of
Association of representatives of the gqovernments concerned.

37. Since 1973 on-the-spot visits have been undertaken in 1974
(Jordan) and in 1975 (Uruquay): in 1976, there were two (both in
Bolivia); 4in 1977 arother one (again in Uruquay) and, 4in 1978, five
(Argentina, Chile, Domiricar Republic, United Kingdom/Antigua ard
Tunisia); in 1979, one (Sri 1lanka); 4ir 1980, eight (Argentina,
Bolivia, Chile, Ethiopia, Polard (twice), Tunisia ard USSR); ir 1981,
five (Nicaragua, Poland, Turisia and two ir Uruguay); in 1982, +two
(Poland and Turkey).

Studies_or_freedom of association

38. Since 1973 ir resporse mainly to the views expressed by the
International lLabour Conference in its Resolution concerning trade
union rights and their relation to civil 1liberties,! the I1C has
published a number of separate studies on certain aspects of freedos of
association.?

39. As of March 1983 Convention No. 87 has been ratified by 96
countries, Convention No. 98 by 112 countries and Convention No. 14l by

1 ILO: Record of Proceedings, ILC, S4th Session, Geneva, 1970, p.

2 Eligibility _for Trade _Union Office (Geneva, ILC, 1972); The
public_authorities and the right to protection of trade union funds and
property (Geneva, ILO, 1973): H.G. Bartoloméi de la Cruz: Protection
against anti-union _discriminpation (Geneva, 1Il0, 1976); Guy Caire:
Freedom of Association and economic development (Geneva, ILC, 1976);
Bernard Gernigon: Tenure of trade union office (Geneva, ILC, 1977); Jay
A. Erstling; The _right to organise (Geneva, ILO, 1977); Jean=Michel
Servais: Inviolability of _trade _union__premises _and_ _communications
(Geneva, Il0, 1979). See also the workers* education manual entitled:

Trade unions and the J10, published in 1979.
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23 countries. Since 1973 17 countries have ratified Convertion No. 87
and 20 have ratified Convention No. 98.

Information available

40. The present survey is based both on reports supplied under
article 19 of the I1O0 Constitution by countries which have not ratified
the Conventions concerned and on the reports supplied under article 22
of the Constitution by countries bound by these instrumerts. The total
nunber of reports supplied under article 19 is 27 in resgect of the
Freedom of Association and Protection of the Right to Crganise
Convention, 1948 (No. 87), 20 in respect of the Right to Organise and
Collective Bargaining Convention, 1949 (No. 98), 77 for the Rural
Workers'! Organisations Convention, 1975 (No. 1u4l) and 86 for the Rural
Workers!' Organisations Recommendation, 1975 (No. 149). Detailed
information regarding the countries which have supplied these reforts,
as vell as of the countries for vhich information has been availatle in
reports supplied under article 22, will be found in Appendixr II to this
survey. The total number of countries whose reports have been taken
into consideration in the preparation of this survey is 139. The
Committee, in addition to examining the information contained ir the
reports, has also sought to take account of relevant 1legislation and
practice. In 14 cases it noted comments which had been wade bty
vorkers'! organisatiors. The Comnittee must note, howvever, that it has
sometinmes been difficult to gather information on the practical
application of Conventions and even, in some cases, to obtain all of
the national 1legislation pertaining to the matters dealt with in the
present study. This is especially the case as regards non-metropolitan
territories, for which the Committee has very little information at its
disposal on the practices followved.

41. The present general survey is divided 4icto three Farts
dealing, respectively, vith the FPreedom of Association and Protection
of the Bight to Organise Convention, 1948 (No. 87); the Right to
organise and Collective Bargaining Convention, 1949 (No. 98); and the
Rural Workers' Organisations Convention (No. 14l1l) and Recommendation
(No. 149) of 197S5.

*
* *

42, A member of the Committee, Mr. Ivanov, stated that he did
not share the 1interpretation expressed in certain paragraphs of the
report concerning the USSR and other socialist countries, in particular
paragraphs 134, 135 and 136. 1Ir the wvorld of today characterised by
the existence of quite different socio-economic and leqal systems real
account should be taken of the concrete conditions in the countries
vhen examining gquestions on the application of Convertions, including
those concerning freedom of association and trade union rights. In
this perspective, Hr. 1Ivanov recalled the report of an ILO mission,
"The trade union situation in the USSR", according to which *"another
thing to be remembered is that the structure, functions and rights of
the Soviet trade unions cannot be properly appreciated unless the
economic, political and social structure of the Soviet State is taken
into account. This guestion of 'background' or national circumstances
is no less important in the case of the Soviet Union than it is in that
of other countries®" (page 10).
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43, Another member of the Committee, Mr. Gubinski, associating
himself with Mr. Ivanov's commerts, stated that he did not agree with
the Committee's comments on the application of the instruments on
freedoz of association in several Soviet countries since, in his
opinion, account should be taker of the realities of the econromic and
social systems existing in these countries. He also did not agree with
the positior taken by tbe Committee on the question of the dissolution
or suspensior of workers' and employers' organisations. The report was
correct in stating that vorkers' and employers' organisatiors should
not be subject to dissolution or suspension by administrative
authority. This is in conformity with Articles 4 and 6 of Convention
No. 87. Howvever, the Committee's position according to which the same
principle applies to dissolution or suspensiorn by a law goes beyond the
limits of the Cornvention. Mr. Gubinski does not Lelieve that the
Committee may add to tke text of a Convention.

44, In the light of the foregoing statements, the Committee
wishes to recall the position which it has consistently adopted in
examining the extent of implementation of international lakour
Conventions. The Conmittee has never ignored the fact that social
realities in countries with different social and political systens,
even though differing fror country to country, may be in conforeity
with particular ILO Conventions. Divergences Letveen national
legislation and practice and such Conventionrs may, however, coccur in
countries belonging to any of these systems. In compliance with 1its
terms of reference, vwhile noting the various political, economic and
social conditions existing in different countries, the Committee has to
examine, and has ir fact examired, from a strictly legal point of view
to what extent countries give effect in their legislation and practice
to the provisions of international labour Conventions, irrespective of
their political, social or economic system. The Committee has also, in
making this survey, adopted that uniform and objective approach. With
respect to the reference made by Mr. Ivanov to the report by an 1Il0
mission on the trade union situation in the USSR, published in 1960,
the Committee recalls that the mission in gquestior wvas called upon to
make a factual survey of the situation, but not to assess its
compatibility with specific Conventions. As regards the principle
relating to the dissolution of trade union organisations, the
Conmittee, havirg examined the remarks made by MNr. Gubinski, remains
convinced that the dissolution or suspension of trade union
organisations by legislative means is not in conformity with the
purpose of Article 4 of Convertion No. 87. It recalls that this view
is also in conformity with the principles expressed on this matter by
the Committee or Freedom of Association. Finally, the Conmnittee
considers that, in any event, the dissolution or suspension of trade
union organisations by legislative means would be contrary to Article
8, paragraph 2, of Convention No. 87 under which the law of the 1land
should not be such as to 4impair, nor shall it be so applied as to
impair, the guarantees provided for in the Convention.
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Introduction

45, The Preedom of Association and Protection of the Right to
Organise Convention, 1948 (Wo. 87) lays down a number of principles for
guaranteeing workers and employers free exercise of the right to
organise in relatior to the ©public authorities. The Convention
specifies four basic gquarantees in this regard. The first is aimed at
ensuring that all workers and employers have the right to establish and
join organisations of their own choosing without previous
authorisation. The second gives the organisations the right to draw up
their constitutions and rules, to elect their representatives in full
freedom, to organise their administration and activities and to
formulate <*heir progranmmes. The third protects the organisations
against dissolution or suspension by administrative authority. The
fourth grarts the orgarisations the right <+o establish and joir
federations and confederations and to affiliate with international
organisations of workers and employers. Federations and confederations
have the same rights as their affiliated organisations.

46. To these the Convertior adds a further two safequards: as
regards the 1legal personality of the organisations, federations ard
confederations, the Convention provides that the acquisition of 1leqgal
personality may not be made subject to conditions of such a character
as to restrict the guarantees mentioned above; as reqards respect for
the law, in exercising the rights provided for in the Converntion
workers, employers and their organisations must respect the law of the
land but, in return, the 1law of the land shall not be such as to
impair, nor shall it be so applied as to impair, the guarantees
provided for in the instrument.

47, It should also be poirnted out that the rights set forth in
the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) are very broadly recognised, inasmuch as they
apply to workers and employers alike without distinction whatsoever,
and in ail branches of activity with the exception of the armed forces
and the police. These rights gquarantee both to workers and employers
the free exercise of the right to organise without interference fronm
the public authorities. Article 10 of the Convention defines the type
of organisation envisaged, namely "any organisation of workers or of
employers for furthering and defending the interests of workers or of
employers™. Article 11 obliges ratifying member States "to take all
necessary and appropriate measures to ensure that workers and employers
may exercise freely the right to orgarise". This Article lays down an
obligation for the State to take measures to prevent any interference
with such rights without gqualification, that is interference ty
individuals, by organisations or by public authorities.

48. Before examining each of the aspects of freedom of associa-
tion covered by Convention ¥No. 87, it 1is wvorthwhile to devote a
preliminary chapter to a discussion of the relationship between civil
liberties and trade union rights inasmuch as the rights and guarantees
provided for in the freedom of association Conventions cannot be
exercised without respect for basic human rights, since the effective
exercise of trade union rights presupposes that civil liberties are
guaranteed to citizens.



CHAPTER 11

Trade union rights
and civil liberties

49, The fundamental gquarantees of civil liberties are enshrined
in international instrumerts, in particular, the Universal Declaration
of Human Rights. Since the Declaration only carries moral force, it
has been expanded and supplemented by two instruments which are kinding
upon the States ratifying them: the International Covenant on Economic,
Social and Cultural Rights and the International Coverant or Civil and
Political Rights together with its optional Protocol. The Covenants
entered into force ir 1976.

50. At the national and regional levels, measures %o protect
human rights have been included in numerous national constituticns and
in various regional legal instruments.! The irternational and regional
instruments relating to human rights express general agreement on
certain basic principles which are widely echoed at the rational level.
However, the exercise of civil liberties depends not orly on formal
rules and institutional provisions but also on the way in which these
rules and provisions are applied in practice, and here various factors
can play an important part (general climate of respect for civil
liberties, detailed 1legal requlations defining the conditicns for
exercising such liberties, effective procedures for gquaranteeing
respect for civil liberties, etc.). The body of existing 1laws and
requlations together with national practice cannot fail to have a
decisive impact on trade union rights. It has been okserved, in fact,
that restrictions or freedom of associatior are more frequently
encountered in cases where civil 1liberties in general are also
curtailed.?

51. The relationship betweer civil liberties and trade urion
rights has been stressed by the various II0 bodies on numerous
occasions. As far back as 1944, for example, the International Lakour
Conference proclaimed, in the Declaration of Philadelrhia concerning
the aims and purposes of the International labour Organisation which is
annexed to the ILO's Constitution, that freedom of expression and of
association are essential to sustained progress and referred tc the
fundamental rights which are an inseparakble part of human dignity. In
the preparatory vork for Convention No. 87 it was stressed that
"freedonm of industrial association is but one aspect of freedom of
associatiorn in general, which must itself form part of the vhole range
of fundamental liberties of man, all interdependent anrd complenentary

1 For example, the Furopean Convention on Human Rights, 195C;
American Convention on Human Rights, 1969; African Covenant on Humar
Rights and the Rights of Peoples, 1981.

2 See in this respect: IL0, The IX10_and humap rights, Report of the
Director~General, Part 1, ILC, S52nd Session, Geneva, 1968, p. 36.
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one to arnother, ircluding freedom of assemtly and of meeting, freedom
of speech and opinion, freedom of expression and of the press, and so
forth".1 1In this conrectior it should be poicted out that the
obligation to ensure respect for civil 1liberties essential to the
exercise of trade unior rights is implicitly contained in Convention
No. 87 since, according to the teres of Article 8, the law of the 1land
shall not be such as to impair, nor shall it be so applied as to
iompair, the guarantees provided for in the Convention.

52. More recently, in 1970, the Conference adopted, without
opposition, a resolution conrcerning +trade urnion rights and their
relation to civil liberties.2 Considerirg, 4inter alia, *"that there
exist firmly estatlished, uriversally recognised prirciples defining
the basic guarantees of civil 1liberties which should constitote a
common standard of achievemert for all peoples and all rations", it
recognises that “the rights conferred upon workers' and employers'
organisations must be based on respect for those civil liberties which
have been enunciated in particular in the Universal ©Teclaration of
Human Rights ard ir the International Coverant on Civil and Political
Rights and that the abserce of these civil 1liberties removes all
neaning from the corcept of trade union rights®. The Conference
explicitly listed the fundamental rights essential for the exercise of
freedon of association and ir particular: (a) the right to freedom and
security of person and freedom from arbitrary arrest and detention; (%)
freedom of opinion and expressior and in particular freedom to hold
opinions vithout interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers:
(c) freedom of assembly; (d) the riqght to a fair trial by an
independent and impartial tribunal, and (e) the right to protection of
the property of trade union organisations.

53. Finally, ir adoptinrg the Labour Relations (Public Service)
Convention, 1978 (No. 151), the Conference referred explicitly to the
relationship betweer the exercise of trade union rights and civil
rights since Article 9 in Part VI entitled "Civil and political
rights", provides that "public employees shall have, as other workers,
the civil and political rights which are essential for the normal
exercise of freedom of association®.

S4. The supervisory bodies of the ILO - both the Committee on
Freedorm of Associa*ion and the Compittee of Experts itself - have also
stressed, on a number of occasions, the interdependence between civil
liberties ard trade urion rights. For example, the Commpittee of
Experts noted in its previous gereral surveys that the degree of
freedon enjoyed by occupational organisations in determining anad
organising their activities depends very largely on certain legislative
provisions of general application relating to the right of free
neeting, the right of free expression and, in general, to civil and
political 1liberties enjoyed by the inhabitants of the ccuntry.?
Similarly, the opinion has been expressed within the Conference

1 ILO0: Preedonm _ass ion_and industrial relations, Report VII,
7,

_of
ILC, 30th Session, 194

2 TLO: Record of Proceedings, ILC, S4th Session, 1970, p. 733.

3 RCE, Report III (Part IV), ILC, 43rd Session, 1959, para. 71, and
RCE, General _Survey, Report III (Part u4B), ILC, S8th Session, 1973,
para. 130.
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Committee on the Application of Standards that freedom of asscciation
could not really be respected vwhen no other civil liberties were
recognised, when the elementary freedom from arbitrary arrest and
freedom of the press were not assured and when freedom to meet seened
to be granted only to those trade unions which the government
tolerated.!

5S5. The Committee on Freedom of Association, which has had to
deal with a considerable number of cases dealing with the exercise of
civil liberties, has stated that a free and independent trade union
movement can develop only in a climate of respect for fundamental humar
rights,2 and has deemed it useful to stress the importance that shculd
be attached to the fundamental principles enurciated ir the Universal
Declaration of Human Rights, since violation of these princirles may
affect the free exercise of trade union rights.3

56. On the basis of the information available and in particular
the complaints submitted to the Committee on Freedom of Association, it
appears that the main difficulties encountered by trade unior
organisations and their leaders and wmembers relate to the right to
security of the person, freedom of assembly, freedom of opinion and
expression, protection of trade union property and premises. Finally,
frequent problems also arise with regard to the exercise of trade urion
rights where the public authorities have decreed states of emergerncy.

mhe right to security of the person

57. The resolution concerning trade union rights and their
relation to «civil 1liberties 1lists as first among the 1liberties
essential for the normal exercise of trade union rights the *"right to
freedom and security of person and freedom from arbitrary arrest and
detention". It is clear that, wmore than any other, the righ* to
security of the persor decisively affects the exercise of trade union
rights. The complaints submitted to the Committee on Freedom of
Association relate, in particular, to cases of violent death, serious
injury, torture, ill-treatment, arbitrary arrest and detention,
unjustified internment, exile, restrictions on freedom of movement and
summary procedures and disappearances.

Physical assaults against rersons

58. Among the violations of security of persons, physical
assaults such as murders, serious injury, ill-treatmert ard torture
constitute particularly serious and irreparable violations of
fundamental human rights.

59. The Conmittee onr Freedom of Association has emphasised that
a climate of violence such as that surrounding the mnurder of trade

e me- —----

! YLO: Record of Proceedings, ILC, S52rnd Session, 1968, Appendix
VI, p. 61l4.

2 TLO: Committee on Freedom of Association, 211th Report, Cases
Nos. 844, 873, 904, 953, 973, 987, 1000 and 1016, para. 430; 213th
Report, Cases Nos. 954, 957, 975, 978 and 1026, para. S55.

3 ILO: Conmittee on Freedom of Association, 129th Report, Case No.
385, para. 71.
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union leaders constitutes a very serious obstacle to the exercise of
trade union rights and that such acts require severe nmeasures to be
taken by the authorities.! Where disorders have occurred involving loss
of human 1life or serious injury, the appointment of an independent
conmission of inquiry by the goverrnment corcerned is a particularly
appropriate method of ascertairing facts and deternmining
responsibilities.?

60. As regards the fate of imprisoned trade unionists, great
importance should be attached to the principle laid down in the
Universal Declaration of Human Rights and in the International Covenant
on Civil and Political Pights according to which all persons deprived
of their liberty must be treated with humanity and with respect for the
irherent dignity of the human person.3 Thus, in cases involving
allegations relating to the ill-treatment of prisoners, the Conmittee
on FPreedom of Association has expressed its strong disapproval ¢f any
vexations or brutality irflicted on any prisoners and has considered
that complaints concernirq ill-treatment of prisoners should te
investigated by the government so that the measures which may be called
for, including reparation for the injuries inflicted, are taken.* It
cases containing allegations of torture, the Committee has considered
that those responsible for such acts ought to suffer exemrlary
punishment in order to prevent any recurrerce of such practices and
that, in addition, the sanctionrs ought to be accoampanied by detailed
instructions containing ar appropriate warning to those concerned.s

Arrest, deterntiorn, forced exile

6l. The arrest and detention of trade unionists constitute
particularly serious measures which should be accompanied by all
appropriate safequards, in particular Jjudicial ones. While persons
engaged in trade urion activities or holding trade union office cannot
claim immunity in respect of ordinary criminal 1law, ¢trade union
activities should not irn themcelves be used by the public authorities
as a pretext for the arbitrary arrest, detention or forced exile of
trade unionists. The detention or internment of trade unionists,
especially trade unior leaders, for reasons connected with their
activities to deferd the interests of workers constitutes a serious
violation of civil liberties in general and trade union rights in
particular. e :

1 See, for example, ILO: Committee on Freedom of Association,
217th Report, Case No. 1117, para. 493.

2 see, for example, 1I1l0: Conmittee on Freedom of Association,
181st Report, Case No. 833, para. 5S5.

3 See in this respect, for example, IL0: Committee cn Freedom of
Association, 211th Report, Cases Nos. 997, 999 and 1029, para. us8é6.

4 See, for example, IlO: Committee on Freedom of Association, 170th
Report, Case No. 763, para. 22.

S See, for example, ILO: Committee on Freedom of Association, 190th
Report, Case No. 899, para. 359.

6 See in this respect, for example, ILO: Committee on Freedom of
Association, 214th Beport, Case No. 1097, para. 747.
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62. The Committee on Freedom of Association has emphasised the
right of any person detained or charged to be dealt with in accordance
wvith normal judicial procedures which should be instituted as ragidly
as possible, fully quarantee his rights of deferce and comply with the
provisions of the Internatioal Covenant on Civil and Political Rights.t
The prolonged detention of persons before they are brought *to trial is
not compatible with the right of all detained persons to a promgt and
fair trial. The Committee on Freedom of Association has also
emphasised +the particular importance that should ke attached to the
principle whereby any person who is arrested should be informed at ornce
of the reasons for his arrest and promptly informed of any charges laid
against him.2

63. Restrictions on the freedom of movement of trade wunionists
can constitute serious obstacles to the exercise of trade union rights.
The restriction of a person's movements to a limited area, accompanied
by a prokibition of entry into the area ir which his trade union
operates and in which he normally carries on his trade urion functiens,
is inconsistent with the normal enjoyment of the right of association
and with the exercise of the right to carry orn trade union activities
and functions.3 The same applies to assiqning trade urionists to forced
residence thereby depriving them of the possibility of engagirg in
trade union activities.

6U. Thke Committee considers that the forced exile of trade
unionists, in particular trade union leaders, by the public authorities
is a serious measure ir that it constitutes not only an infringemert of
the human rights and freedom of association of the individuals against
vhon such measures are taken, but also because it weakens the trade
union organisations especially when it deprives them of their leaders.
Such measures should be accompanied by all the necessary safeguards and
should not be imposed as a result of the legitimate trade wunion
activities of the persons corncerned.*

65. The Committee has also noted with concern that, in recent
years, the Conmittee on Freedom of Association has been seized of
numerous cases concerning the disappearance of trade union leaders and
activists.® A truly free and independent trade union movement cannot
develop in a climate of violence ard uncertainty, and such nmnatters
should be investigated with the utmost care and thoroughness. 1Ir
addition, the authorities should take appropriate steps to ensure
effective protection of trade union leaders and activists against such
inciderts.

1 See, for example, ILO: Committee on Freedom of Association,
200th Report, Case No. 763, para. 29; 213th Report, Cases Nos. 954,
957, 975 and 1026, para. 58.

2 See, for example. ILO: Committee on Freedom of Association,
214th Report, Case No. 1054, para. 674.

3 See, in this respect, for example, ILO: Committee on Freedom of
Association, 1lluth Report, Cases Nos. 574, 588 and 593, paras. 189 and
190.

4 See in this respect, for example, ILO: Committee on Freedom of
Association, 217th Report, Case No. 1104, para. 316.

S See, for example, ILO: Comnmittee on Freedom of Association,
207th Report, Case No. 823; 210th Report, Case No. 842; 213th and
215th Reports, Cases Nos. 954, 957, 975, 978 and 1026.
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Freedom of_ assembly

66. Freedor of trade union assembly is obviously an essential
condition for the effective exercise of trade union rights.! Special
importance should be attached to the right of trade unions to organise
meetings freely on their own premises, without the need for prior
authorisation or control by the public authorities. Emrhasising these
basic principles, the Conmmittee on Freedom of Association has pointed
out that non-interference by governmerts ir the holding and proceedings
of trade union meetings constitutes an essential element of trade union
rights and the public authorities should refrain from any interference
which would restrict this right or impede the lawful exercise thereof.
Article 3, paragraph 2 of Convertionr No. 87 states that the putlic
authorities shall refrain from any interference which would restrict
the rights guaranteed in paraqraph 1 of that Article or impede the
lawful exercise thereof. In so far as the right of assently
constitutes an element of the right of trade unions to organise their
activities, as specified in paragraph 1 of that Article, inopportune
intervention or arbitrary preserce of the public authorities in trade
union meetings is incompatible with the gquarantees provided for in the
Convention. Convention No. 87 therefore directly entails respect by
the authorities for certain civil liberties which are essential for the
exercise of trade union rights.

67. As regards public meetirngs, demonstrations or processions
on the public highway,2 the Committee has considered that, although the
right to hold trade union meetings is a basic requisite of freedom of
association, the organisations concerned wmust observe the general
provisions relating to public meetings, which are applicable to all.
As for restrictions which might e placed upon public meetings ard
demonstrations, it rests with the government, which is responsitle for
the maintenance of public order, to decide in the exercise of its
corresponding powers whether meetings, includirg trade union meetings
may, in certain special circumstances, endanger public order and
security and to take the necessary steps. If, in order to avoid
disturbances, the authorities decide to prohitit a meeting in a [futlic
place, they should allow it to ke held in some other place where there
would be no fear of disturbances, thereby maintaining the right of
freedom of assembly.3

Freedom of opinion_and_expression

68. Special importance attaches to the right to exgress
thoughts freely as an integral part of the freedom which trade union
organisations should enjoy. The right to express opinions through the
press or otherwise is one of the essential elements of trade union

1 As regards freedom of assembly on plantations, see below, rara.
353.

2 YLO: Comnittee on Freedom of Association: 217th Report, Case Fo.
1090, para. 104 and Case No. 1125, para. 347.

3 ILO: Committee on Freedom of Association, 204th Report, Case No.
962, paras. 254 and 255.
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rights.! This right would be affected by prior censorship of all wmeans
of communication and publication of trade union views., Similarly, the
application of measures for the control of putlications and irnfcrmaticn
may involve a serious irterfererce kv the administrative authorities in
trade union activities. In such cases the exercise of administrative
authority should very rapidly be subject to judicial review.2

Protection of trade union
prepises and property

69. Infringements of the right to protection of trade wunion
premises and property by the public authorities can take many forms:
searches of the headguarters of a trade union or the offices of a trade
union newspaper, visits to the private domicile of a trade unijonist,
the seizure of property and in particular of trade union premises, the
closure or sealing up of trade union offices, or the occugation of
trade union premises by the police or the army. Regarding more
specifically searches of trade union premises, the Committee, while
recognising that +trade unions, 1like other associations or rersors,
cannot claim immunity from such 4intervention, must emphasicse the
importance of the principle that such a search should only ke made
folloving the issue of a warrant by the ordinary judicial authority
wvhere that authority is satisfied that there are reasoralkle grounds for
supposing that evidence exists on the said premises material to a
prosecution for a penal offerce ard on condition that the search should
be restricted to the purposes inr respect of which the warrant was
issued.?

70. Ekisks of abuse can arise out of a lack of judicial control
of searches. While some searches may be justified because there are
reliable indications as to the existence of proof of an offence covered
by the ordinary penal law, in other cases abuses may o¢ccur where the
police authorities resort to such measures at their discretion and, for
acts which d¢ not constitute offences, do not restore trade union
property or keep a trade union office closed.

state of emergency

1. Examinatior of national situations shows that the
performance of trade union activities is frequently curtailed cr
restricted because of the proclamation by the public authorities of a
state of emergency. This is becoming more and more freguent and the
exercise of trade union rights is seriously endangered thereby. Given
the importance of civil liberties in ensurirqg the effective enjoyment
of the guarantees contained in the freedom of association Conventions,
the suspension of fundamental rights following the declaration c¢f a
state of emergency (state of siege, martial law, etc.) has a direct
influence on the application of the Conventions.

1 See in this respect, for example, ILO: Committee on FPreedonm of
Association, 214th Report, Case No. 1021, para. 1l24.

2 See in this respect ILO: Committee on PFreedom of Association,
131st Report, Case No. 683, para. 201.

3 See in this respect, for example, ILO: Committee on Freedonm of
Association, 204th Report, Case No. 856, para. 1l17.
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72. Here, 1t =should Lle emphasised that the freedon of
association Conventions do rot contain any provision rpermitting
derogation from the obligations arising under the Convention, or any
suspension of their application, based on a plea that an emergency
exists. The Committee considers that, as reqgards the enjoyment of
civil liberties which are essertial for the effective exercise of trade
union rights, the plea of a state of emergency to Jjustify the
restriction of these liberties should only be invoked in circumstances
of extreme gravity constituting a case of force majeure ard sukject to
the condition that ary measures affecting in any way the gquarantees
established in the Corventiones should be limited both in extent and in
time to what 1is strictly recessary to deal with the rarticular
situation. The Coomittee considers that, while it is conceivatle that
in such situations some civil likerties such as the right of puklic
assembly or the right to hold street demonstrations wnight be
prohibited, it is not permissible, however, that, in the field cf trade
union activities, the guarantees relating to the security of the person
should be abolished, suspended or ever limited.

73. The Comnittee considers it useful to recall the position of
the Commission of Inguiry set up to examine the complaints concerning
the observance by Greece of Conventions Nos. 87 and 98, which pointed
out that international tribunals and supervisory bodies, when seized of
a plea of justification for a state of emergency on such grounds as
legitimate self-defence, have invariably made an indegendent
deternination as to whether the circumstances justified the claim, and
have not allowed the State concerred to be sole judge of the issue.!?

*
* *

4. Firmly established and wuniversally recognised rfrrincirles
define the fundamertal quarantees of <c¢ivil 1liberties which shculd
constitute the common ideal to be attained by all peoples and all
nations; these principles are erunciated in the Universal Declaration
of Human Rights and are birding on States which have ratified the
irternational Covenarts and ir particular the Internatiornal Covenant on
Civil and Political Rights.

75. The Internatioral labour Organisation, for 1its part, as
well as its supervisory bodies have shown that the enjoyment of the
guarantees contained ir the pertinent 1ILC Conventions can only ke
effective vhere fundamental c¢ivil liberties are recognised and
protected, since the exercise of trade union rights depends not cnly on
formal rules and relevant institutional provisions but also c¢n their
application in practice.

B., Special Supplemernt, Vol. 11V, 1971, No. 2, para. 1l1ll.



CHAPTER III

Right of workers and employers,
without distinction whatsoever,
to establish organisations

’

76. To what extert is the furdamertal right of workers and
employers to establish organisations for occupatioral ¢fpurroses
recognised in practice? Article 2 of the Freedom of Association and
Protection of the Right to Orgarise Convention, 1948 (No. 87) lays down
the principle that "Workers and employers, without distinction
vhatsoever, shall have the right to establish ... organisations ...%
When it adopted Convention No. 87 by an overvhelmirg majority, the
International labour Conference formally acknowledged that the right to
organise was a general right. Convention No. 87 emkodied a concept
that had been highlighted ir the preparatory work on the instrument,
namely that freedom of association should be guaranteed without
distinction or discrimination of any kind as to occupation, sex,
colour, race, creed, nationality or political opirion.t The only
exception to this general prirciple is that stipulated in Article 9,
wvhich permits States to determine the extent to which the guarantees
provided for ir the Convention apply to the armed forces and the
police.

717. Most countries recognise the right of workers and employers
to organise as provided for in Article 2. In a number of countries,
hovwever, the law draws a distinction as regards the manner irn which the
right of association applies to certain occupations or categories of
persons; this distinction may concern large groups of workers such as
public servants, agricultural workers or various other categories such
as domestic workers and seamen, may be dependent on other factors such
as nationality or may refer to the recognition of the right of
association of employers.

Recognition of the right to orgarise

in _the public service

78. During the preparatory work on Convention No. 87, it was
emphasised that freedom of association should be guaranteed rot only to
employers and workers in private industry but also to rputlic
enployees.? Accordirgly, the law and practice report prepared Ly the
Office provided that public servants and officials should be covered by
the new instrument: “The guarantee of the right of association shculd
apply to all employers and workers, public or private, and, therefore,
to rublic servants and officials and to wvorkers in natioralised

————————— - - -

1 ILO: Record of Proceedirgs, ILC, 30th Session, 1947, p. S570.

2 loc. Ccit. As reqgards the scope of Convention No. 98, see para.
255 kelow.
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industries. It has been considered that it would be inequitable to
drav any distinction, as regards freedom of association, between wage
earners in private inrdustry and officials in the public service, since
persoas in either cateqory <should be permitted to defend their
interests by becoming organised. However, the recognition of the right
of association of public servarts in no vay prejudges the gquestion of
the right of such officials to strike ...1",

79. Hovwever, despite the provisions of Article 2, the fact is
that, although the 1legislation of virtually all countries recognises
the right of association of workers in the private sector, the sanme
does rnot always apply to public servants and officials. 1In some
countries, public servants do have exactly the same right of
association as workers in the private sector; in others, the right does
not exist for certair categories of public servarts or is curtailed ty
restrictions that do not normally apply to other workers. PFinally, 1in
some countries, the legislatior does not at all recognise the right of
public servants and officials to organise.

80. It is not always possible to determine from the 1lawv in
force in a country the precise extent to which public servants enjcy
the right of association in practice. BEven in countries where their
right to form trade unior organisations 1is not recognised by law,
associations, for example, are sometimes set up. These may 1in fact
benefit from the de_facto recognition which the government accords them
in 1its capacity as employver for the purpose of discussing wage clainms
and other aspects of working conditions. Conversely, the fact that the
right of association is recogrised by law does not necessarily mean
that public employees are actually able to establish effective
organisations to protect their interests.

Recognition of the principle

8l. The right of public servants to organise is often governed
by the legislation applying to trade unions ir general.?

82. In other legislation, the right of public servants to
organise is governed by a set of provisions contained in public service
statutes or in special legislation.3

1 I10: Freedom of Association and Industrial Relations, Report VII,
ILC, 30th Session, 1947, pp. 108-109.

2 This 1is the case, for exaeple, in Argentina, Australia, Austria,
Benin, Bulgaria, Byelorussian SSR, Central Africar Bepublic, Colonmtia,
Costa Rica, Cuba, Cyprus, Czechoslovakia, Denmark, Egypt, Finland,
Federal Republic of Gereany, France, Greece, Honduras, Hungary,
Iceland, India, Ireland, Israel, Italy, Ivory Coast, Kenya,
Netherlands, Norway, Philippines, Poland, Portugal, Senegqgal, Sri lanka,
Swaziland, Sveden, Syrian Arab Republic, Tunisia, Ukrainian SSR, USSR,
United Kingdom, Urugquay and Yugoslavia. The Governament of Congo states
+hat public servants are considered as vorkers and there is therefore
no specific legislation governing their trade union rights.

3 For example, Belgium (Act of 19 Decesber 1974), United Rerpuklic
of Cameroon (Act No. 68-16F-19 and Decree No. 74-138), Canada (Public
Service Staff Relations Act, 1970), Diibouti (Order No. 70/553/SG/CD of
14 May 1970), Gabon (Act No. 2/81), Japan (National Public Service law,
1947, and local Public Service law, 1955, as amended), Luxembtourqg (Act

(Footnote continued on next fage)
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83. Sometimes, although the right to organise is not, in
principle, recognised for public servants, certain categories do enjoy
the right by being exempted from the application of the general
legislation.?

84. Moreover public servants can sometimes only form
associations vhose activities are 1limited to cultural and social
matters.2 Concerning this kind of 1legislation the Committee would
emphasise that, in accordance with the Convention, public servants have
the right to associate for trade union purposes, and governments should
indicate clearly the kind of trade union activities that may te carried
out ky public servants.

{Footnote continued from previous page)

of 1979 establishing the general status of state officials), Nali
(General Public Service Statutes, s. 19; a decree is to be made under
the Statutes for the implementation of this section), Mexico (Federal
Law for Workers in the Service of the State, 1963), Nev Zealand {State
Services Conditions of Employment Act, 1977; Post Office Act, 1959;
Railways Act, 198l1), Peru (Constitution of 1979 and Supreme¢ Decrees
Nos. 003-1982 PCN and 026-82 JUS), Spain (Royal Decrees Nos.
152271977, 362471977 and 500/1978), Switzerland (Federal Act respecting
the Conditions of Service of Federal Employees, 1927, s. 13, paragraph
1), Trinidad and Tobago (Civil Service Act No. 29 of 1965 and Fducation
Act No. 1 of 1966, as amended), United States (Civil Service Reform
Act, 1978; United States Code, Title 5, Chapter 71, and laws in 39
States), Uruguay (Legislative Decree No. 10388 of 1943 concerning the
status of public servants), Venezuela (Trade Unions (Civil Service)
(Requlations) Decree, 1971).

In Guatemala, the Public Service Act, section 63 of which
recognises that servants of the State have the right to associate
freely for occupational purposes, has not been completed by any
provisions for its application.

The Government of Bangladesh states that public employees of
government agencies who are paid through a centralised budget are
entitled to set up and join their own associations.

1 In Malaysia (Trade Unions Act, s. 27(1) and (2)), putlic
officials do not have the right to join trade unions unless exenpted
from this provision by the Yang di-Pertuan Agong (except, hovever, for
certain categories of officials). The Government states that, under a
Notification of 1981, public officials are alloved to form or be
members of trade unions which confine their membership to a particular
occupation, government department or a@ministry. However, persons
engaged in a confidential or security capacity are not alloved to do so
vhile those ir the managerial and professional group may do so only 1if
they are exempted by the Chief Secretary to the Government.

In Singapore, s. 29(a) of the Trade Unions Act prohibits gputklic
employees from joining or becoming members of any trade wunion unless
the President exempts a given category or class of public employees
from the application of this provision, either completely or under
certain conditiorns. According to the Government, exemptions have Leen
granted to all government departments and public bodies other than the
police and armed forces.

2 paraquay (Act No. 200/70, s. 31).
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the right to organise

85. At the opposite erd of the scale there are countries which
refuse, as a mnpatter of principle, to recognise the right of public
service officials to orqganise themselves in trade unions.? The
application of this principle may be either absolute or partial For
example, some legislation prohibits all categories of personnel in the
service of the State from forming trade uniomns; others exclude
officials of the state administration; in certain cases the right to
organise is even denied to workers in public undertakings2 and public
institutions.3

certain categories of public servants

86. In cases where the legislation recognises the right of
public servants to organise, specific categories in the employ of the
S+ate may nevertheless be excluded from doing so or be <subjected to
certain restrictiorns in this respect. Such exclusions have often teen
justified on the grounds that these public servants have special
responsibilities or functionms.

87. Among the categories of public servants which are sometimes
excluded from the right to establish trade unions are fire service
personnel® and prison staff,S the latter being assimilated in a numker
of countries, for the purposes of the right to organise, to the police.

t For example, Bolivia (General Labour law, 1939, s. 104), Brazil
(Consolidated Labour laws, s. 566), Chad (Ordinance FNo. 00l of 8
January 1976), Chile (Legislative Decree No. 2756 of 29 June 1979, s.
74), Dominican Republic (Labour Code, s. 3, and Act No. 2059 of 1949),
Ecuador (Civil Service and Administrative Career Act, s. 60(g)), El
Salvador (Labour Code, s. 2. The Code does however specifically
include employees ard workers in autonomous and semi-autonomous puklic
institutions), Ethiopia (lLabour Proclamation, No. 222 of 1982),
Guatemala (Labour Code), Jordan (Labour Act), Liberia (Labour Practices
lavw, s. 4700), ©Nicaragua (Labour Code, s. 9; according to the
Government, a trade union exists to which public servants and pukblic
enployees may belong); Yemen (lakour Code, s. 3), Zimkakwe (law on
Conciliation in Labour Matters, Chpt. 267). 1In Chile, where putlic
servants are denied the right to organise, workers in public
undertakings are entitled to establish trade unions (legislative Decree
No. 2756 of 29 June 1979, ss. 1 and 74).

2 For example, liberia (Labour Practices law, s. 4700).

3 For example, Brazil (Consolidated Labour 1laws, s. 566) .
Hovever, the Committee was able to note vwith satisfaction in 1977 the
adoption of Act WNo. 6128 dated 6 November 1974 which gives formal
recognition to the right of unionisation of employees of sewmi-puklic
undertakings.

¢ Por example, in Gabon, Japan, Sudan.

S For example, in Colombia, Gabon, Japar, Malaysia, Mexico,
Nigeria, Pakistan, Poland, Sri Lanka, Sudan, Swaziland, Tanzania,
Zzambia and 2inmbabwe. In Trinidad and Tobago and Uganda, special
statutes dealing with the conditions of employment of this category of
personnel provide that the workers concerned may foram governgent-
approved staff associations, although such associations cannot be
registered as trade unions.
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In the Committee's view, the functions exercised by these categories of
public servants would not normally justify their exclusicn €from the
right to organise, or the basis cf Article 9 of the Convention.

88. Firally, in certain countries the 1legislation imfposes
special restrictions on the right of association of public servants
enployed at the higher levels of the administration and some of their
supporting staff, that is, public servants occupying managerial or
supervisory positions of trust.! However, this does not always exclude
+heir right to group together in organisations. In a certain number of
cases, for example, these categories of public servants seem to have
the right to form associations to protect their occupational interests,
provided they do not join associations of public employees of a lcwer
grade. {(The questior here 1is more one of affiliation than of
recognition of the right to organise itself.2) The Committee considers
that these categories should be entitled to establish their owr
organisations and that, where association with other public servants is
not allowed, the legislation should 1limit this category to persons
exercising important managerial or policy-making responsibilities.

89. The armed forces and the police are the only categories
which, in accordance with the Convention, may be excluded from the
benefits of its provisions. 1In fact, the point is often made that the
arwed forces and police are responsible for the external and internal
security of the State. Members of the armed forces are in fact the
category of public servants most frequently denied the right to
organise, although certain legal systems allow them to group together
to defend their occupational interests - sometimes, however, with

P ]

1 This is the case, for example, in Colombia, Egypt, Gabon, Mexico,
Nigeria, Peru, Singapore, Sri lanka.

In Gabon, 2Act ©No. 2/81 denies court magistrates the right to
organise and allows provision for special restrictions in the case of
officials with specific responsikilities.

In Mexico, where public officials occupying confidential rosts
are excluded from the Federal law for Workers in the Service of the
State, the posts concerned are clearly specified; the list includes
directors, assistant directors, chiefs and assistant chiefs of
department, office and section, inspectors, technical staff, legal and
techaical advisers, labour disputes conciliators, school directors,
auditors, treasurers, supervisors and administrators of various types
and certain secretarial positionms.

In Nigeria, Decree Ko. 31 cf 1973 excludes the following from the
right to form trade unions: customs employees, employees of the wmint,
of the Central Bank and of the External Telecommunications Company.

In Peru, Supreme Decree Nc. 003-82 PCH, ss. 2 and 3, excludes in
particular court magistrates and officials having the power of decision
or occupying confidential posts.

In Singapore, public servants who hold appointments in the
managerial grade may, as a condition of appointment, transfer or
promotion, be required to resiqn from trade union membership (s. 77 of
the Industrial Belations Act).

2 See below, para. 130.
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certain specific restrictions.! Members of the police and security
forces are also frequently deried the right to organise. Countries
which deny this right to members of the armed forces often include the
police under the same heading and generally apply the same legislative
provisions in both cases. Sometimes, though not allowed to becone
members of a trade urion, members of the police are entitled to create
and join their own associations.?2 On the other hand, there are
countries where the police have the same right to organise as other
categories of public servants or are entitled to do so under separate
legislation.3

The right to orgapise of agri-
cultural workers

90. The agricultural sector is another branch where vwcrkers
frequently encounter obstacles - whether of a de jure or de_facto
nature - to their organisation in trade unions. These probléms will be
examined in greater detail ir Chapter XIII, which deals with the
application of the Rural Workers' Organisations Convention (No. 141)
and FRecommendation (No. 149), 1975.

certain_other cateqories of workers

91. Certain other cateqories of workers are also sometimes
denied the right to form trade unions. The Committee has, for exanmple,
been called uporn to examine the right to organise of domestic staff,
persons working at home ard in family workshops, persons working in
charitable institutions,* seamen, executive and managerial staff, etc.S

1 For example, in Austria, Denmark, Firland, Federal Republic of
Germany, lLuxembourg, Norway, Sweden, United Kingdom.

2 Provisions for their joint exclusion  are to be found in Malaysia,
Mexico and Morocco.

3 Por example, in Australia, Austria, Belgium, Denmark, Finlarng,
France, Federal Republic of Germany, Guinea, Icelard, Ireland, Ivory
Coast, luxembourg, Malawi, Netherlands, New Zealand, Niger, Norway,
Senegal, Swveden, Tunisia, United Kingdom.

4 In the case of the Philippines, the Committee noted with satis-
faction in 1981 the promulgation of Act No. 386 of 1 May 1980 extending
the right to organise for purposes of collective bargaining to persons
enployed in non-profit, religicus, charitable, medical or educatioral
institutions. 1In addition, it noted with interest that under the same
legislation ambulant, temporary and itinerant workers, self-employed
people, rural vorkers and those without any definite employers may form
labour organisations for the purpose of advancing and deferding their
interests and for their mutual aid and protection {s. 244 of the lalour
Code) (RCE 1981, p. 119).

S The Conmmittee has gquestioned certain States with regard tc the
right of these various categories of workers to form trade unions, for
example: Bangladesh (denial of the right to organise to persons
enployed in managerial or administrative posts); Bolivia (derial of
the right to organise to home workers, domestic staff and temporary
workers); Greece (exclusion of seamen from the dgereral vprcovisions
relating to occupational organisations); Madagascar (right to organise

(Footnote continued on next page)
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Depending on the country's legislation the last-named category may ke
denied the right to organise or may be entitled to do so provided they
do not combine with employees of a lower grade.

92. Since they are not specifically excluded from Convention
No. 87, all these cateqgories of workers should naturally te covered by
the guarantees afforded by the Convention and should, in particular,
have the right to establish and join organisations.

Other aspects_of the recognition of the

right to organise: restrictions tased on
race, nationality, sex, political opinions

93. Problems of recognition of the right to organise may also
stem from restrictions relating, for example, to race, naticnality,
sex, opinion and political affiliation. Ip countries where they exist,
restrictions of this nature may affect the right to organise itself or
concern more specifically the guestion of memtership.

Bac

9y, During the preparatory work on Convention No. 87, it was
made guite clear that the right of workers to establish organisations
should be guaranteed "without discrimination as to race".

95. Racial distinctions do not normally appear in natioral
legislatior. In some countries it may actually be exfrlicitly
prohibited by law, with, for example, a stipulation that ro employee
may be denied urion nmembership on grounds of race.! In others it is
urlawful for a trade union to discriminate against a member by refusing
or deliberately omitting to accord him the same benefits as are
accorded to other menmbters.? Some laws relating to human rights and fair
labour practices prohibit any form of racial discrimination in trade
union membership.3 It may also le unlawful for a union to 1limit,
segreqate or classify its membership according to race, colour or
national origin.* At the opposite extreme, any legislation that imfpcses
a system of racial discrimination with reqard to the right of workers
to establish and join trade uniors of their own choosing is in tlatant
violation of the Convention.S

{Footnote continued frcm previous page)

of seamen); Nicaragua (right to organise of persons working in family
workshops and self-employed persons in the urban and rural sectors);
Peru (denial of the right to organise to workers in welfare soc1eties,
hospitals and similar branches).

1 Por example, in Argentira (Act No. 22105 of 1979, s. 7): El
Salvador (Labour Code, s. 204); Japan (Trade Urion Law No. 174, 1949,
S. 5).

2 United Kingdom (Race Relations Act, 1976, s. 1ll).

3 Canada.

¢ United States (Civil Rights Act).

S With regard to the union situation in the Republic of South
Africa, see, 1in particular, the Declaration concerning the Policy of

Apartheid in South Africa, adopted by the Conference at 1its 67th
(Pootnote continued on next rage)
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96. Restrictions on the right to organise based on nationality
exist in varying degrees in rational legislations. 1In some ccuntries
citizenship is a condition of trade union membership;t? in others a
certain proportion of the members must be naticnals or citizens;2 in
yet others *rade union affiliation of non-nationals 1is subject to
conditions of residence or reciprocity.3

97. Restrictions based on nationality wmay, 4in particular,
prevent pigrant workers from playing an active role in the defence of
their interests, especially in sectors where they are the major scurce
of labour. The ILC has giver its attentior to this aspect of migrantst
working conditions ir some of the legal standards that it has adorted.
Article 6, paragraph l(a) (ii), of the Migration for Employwent Con-
vention (Bevised), 1949 (No. 97), states that equal treatment must te
applied in respect of membershir of trade unions and erjoyment of the
benefits of collective bargqairing. 2Article 10 of the Migramt Wcrkers
(Supplementary Provisions) Convention, 1975 (No. 1l43), provides that
the principle of equality of opportunity ard treatment pust apply to
trade unior rights. These rights are set out in greater detail in
Paragraph 2(g) of the Migrant Workers Recommendation, 1975 (No. 151),
which refers to memkership of trade urions, exercise of trade union
rights and eligibility for office ip trade wunions ard in lakour-
management relations bodies, including bodies representing workers in
undertakings.

(Footnote continued from previous page)

Session (1981) (Record_of Proceedings, ILC, 67th Session, 1981, No. 19,
pp- 1l4-17) and the Special Report of the Director-General on the
Application of the Declaration concerning the Policy of Apartheid _in
South Africa (ILC, 68th Session, 1982), as well as the Report of the

Committee on Apartheid (Record of Proceedings, IIC, 68th Session, 1982,
No. 22).

1 For example, Libyar Aralk Jamahiriya (the Workers' Trade Unions
Act No. 107, 1975, restricts membership to Arab workers; non-Arab
workers may however join trade unions in accordance with conditicps to
be laid down by the Mirister of labour and Public Service, in agreement
with the Workers* Trade Union FPederation); Philippines (Lakour Code, s.
270); Togqo (Labour Code, s. 6).

2 Por example, Colombia (two-thirds of the membership, Lakour Code,
s. 384); Panama (75 per cent of the membership, lLabour Code, s. 347).

1980 that Decree No. 760 of 25 May 1979 put an end to the requirement
that at least 90 per cent of the members of a trade union should te
citizers of Honduras.

3 For example, Certral African Republic (residence of at least two
years, labour Code, s. 6); Syrian Arab Republic (non-Arab workers
enployed in the Syrian Arab Republic for more thar one year, Decree No.
84 of 1968, s. 25). In Kuwvait, reciprocity is not a requirement Lut
foreign workers can join a trade union only if they have a work permit
and five consecutive years of residence ir the country (Ordinance No.
38 of 1964).
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Sex_and_age

98. Trade union legislation normally makes no distinction tased
on sex; some countries even include provisicns which implicitly or
explicitly prohibit any discrimination in this respect.! In several
countries, where restrictions on the right to organise might result
from provisions contained ir the Civil Code, trade union legislation
provides specifically that a married women may join a trade wunion
without the authorisation of her hustand.2 Certain ccuntries have
legislative provisions concerning union membership of minors.3

Political affiliation or activities

99, Few references exist in national 1legislation to the
political opinions or affiliatior of irdividuals as a criterior for
recognition of their right to organise. In some cases, the law seeks
to prevent any discrimination by trade unions against their renmkers on
grounds of political beliefs.* In some other cases, however, the right
of association may be restricted by 1law by reason for a person's
supposedly subversive opinions or activities or membershig of
particular organisations. 1In one country, no occupational organisation
may knowingly admit as a member or allow to continue in membership ary
individual who belongs to a sutversive organisation or is engaged
directly or indirectly in a subversive activity or movemert.S In
another country, persons professing subversive political opinions
forfeit all rights of association.®

100. The Committee considers that any measure taken under a
country's legislation whereby an individual is deprived of his right to
become or remain a trade unior member for professing certain political
opinions or engaging in certain legitimate political activities in a

1 For example, Urited Republic of Cameroon (Labour Code, s. 1);
Central African Republic (Labour Code, s. 1l); United States (Civil
Rights Act, s. 703); Venezuela (labour Code, 1947, s. 165).

2 This is the case of France (Labour Code, Book 1V, s. L.411-5).
Similar provisions exist ir Berin (Labour Code, s. 10); Chad (latour
Code, s. 43); Congo (Labour Code, s. 185); Guinea (Lakour Code, s. 9);
Haiti (Labour Code, s. 269); Ivory Coast (labour Code, s. 7); Mali
(Labour Code, s. 285); Mauritaria (Labour Code, Book III, =. 5);
Morocco (Dahir No. 1-57-119, s. 5); Niger (lLabour Code, s. 7); Rwanda
(Labour Code, s. 9); Sereqal (Lakour Code, s. 8).

Provisions to this effect have also beer adopted in Bolivia
(Decree of 23 August 1943, s. 122) and Chile (Legislative Decree No.
2756 of 29 June 1979, which stipulates that women are eligitle for
election to the administration and management of trade unions).

3 Por exanmple, Congo (Labour Code, s. 189); Togo (Lakour Code, s.
7, which provides that minors over the age of 16 may telong to a trade
union wunless an objection is raised by their father, mother or
guardian). Similar provisions exist in Tunisia.

¢ For example, Argentina (Act No. 22105, 1979, s. 7).

S Philippines (Labour Code, s. 242).

6 Turkey (Act No. 5844, 1951, to amend the Peral Code).
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maane€r unconnected with kis participation in an occupational
orgarisation would constitute an infringement of the right to organise
as it 4is recognised in Article 2 of the Convention. Conviction for a
political offence should in no case constitute a valid ground fecr
withdrawali of trade union memtership.

101. As the Committee on Freedom of Association has stated,
workers should have the right, without ary discrimiratior of any kind
on the basis of political opinion, to join the union of their choice.t?

Enployers

102. As the Committee has already pointed out,2 <Convention No.
87 covers emnployers as well as workers. Provisiors governing the right
to organise are normally the same for both. 1In certain countries,
hovever, employers are excludeé from the general trade union law;3 in
others, they are governed by special requlations.* A distinction must
be drawn between countries where private enmployers exist and  those
where, under the prevailing system, there is little cr no private
enterprise. 1In the second group of countries the right to organise
acquires an additional significance for those who are responsitle for
the direction and management of the undertakings, since the rights and
guarantees 1laid down in Convention No. 87 must be secured for all
workers and employers, includirg the managers of enterprises Lelonging
to the State.S

* *

103. The guarantees of Convention No. 87 should apply to all
workers and employers, without any distinction. It is apparent fron
the foregoing analysis, however, that national 1legislations restrict
the recognition of the right to organise in varying degrees,
particularly in respect of certair categories of workers such as puklic
servants, managerial staff, non-nationals and agricultural wcrkers.
Restrictions of this nature are contrary to the explicit provisions of
the Converntion.

t Committee on Freedom of Association, 187th Report, Case No. €57,
para. 268.

2 See para. 77 above.

3 Por example, in Argentina, Egypt, likeria ard Uganda.

¢ For example, Portugal (lLegislative Decree Ro. 215-C/75 of 30
April 1975); Zaire (Act Ro. 72-028 of 27 July 1972); Zamkia
(Industrial Relations Act, 1971, Part V).

S See RCE, General Survey, Report III (Part 4B), 1973, para. 49.



CHAPTER IV

The right of workers and employers
to establish organisations
without previous authorisation

104. According to Article 2 of Convention No. 87, wvorkers and
employers have the right to establish organisations "without previous
authorisation"™.

105. The Convention thus guarantees to the founders of a trade
union the right to establish their organisation without the putlic
authorities being able to require then to obtain previous
authorisation. It 4is in the light of this principle that the more or
less detailed formalities which are usually prescribed by law for the
establishment of an occupational organisation have to be considered.
In the preparatory wvwork on the Convention,! it was stated that
countries would remain free to provide such formalities in their
legislation as appeared appropriate to ensure the normal functioning of
industrial organisations. It follows, therefore, that the formalities
imposed by natioral requlations concerning the constitution and
operation of workers' and employers! organisations are not in
themselves incompatible with the provisions of the Convention, provided
of course that they do not impair the gquarartees granted bty the
Convention, that they are not tantamount to a “previous authorisation®
that wvould be contrary to Article 2 of the Convention and that they do
not create an obstacle which amounts in practice to prohibition.

106. Since the matter of formal requirements for establishing an
organisation is closely bound up with that of 1legal recognition, the
legislation of many countries makes the acquisitior of 1legal
personality a substantive condition of its existence and activities.
Article 7 of Conventiorn No. 87 lays down specifically that the
acqguisition of legal personality by workers' and employers' organisa-
tions Yshall not be made subject to conditions of such character as to
restrict the application of the provisions of Articles 2, 3 and 4" of
the Convention, in other words the right to establish organisations
freely.

107. As to the formalities themselves and the form they nmay
take, certain countries do not stipulate any reguirement for the
estaklishment of an organisation,2 which may then either have no 1legal
personality or acquire it automatically.

——————--- - —-

1 ILO: Record of _Proceedings, ILC, 31lst Session, 1948, First

Report of the Committee on FPreedom of Association and Industrial
Relations, p. 477.

2 For example, Belgium, Denmark, Federal Republic of Germany,
Iceland, Italy, Luxembourqg, Norway, Sweden and Switzerland.



PREEDOM OF ASSOCIATION AND COLLECTIVE BARGAINING 35

-

108. 1In most countries, however, certain formalities =such as
depositing rules! or registering the occupational organisation have to
be fulfilled at the time of its establishpent.

Filing an organisation's rules

109. The legislation of a number of countries provides that an
organisation must deposit its rules,? sometimes together with the names
of its officers. This reguirement is not a prior condition for the
granting of an authorisation by the public authorities but nmerely a
formality to ensure that a urion's rules are made public, although
sometimes the authorities will request the officers of the organisation
to amend any clause of the rules which might be contrary to the law.
The filing of an orgarisationt's Lky-laws often confers legal personality
on the organisation.

Registration

110. In a great mary courtries organisations are required to
register with a judicial body or with a registrar or with the relevant
administrative authority (Ministry of labour, etc.). Though normally
compulsory, Tregistration may also be optional. Depending on the case
it may be a mere formality, similar to the filing of the organisatiom's
rules, or be subject to more or less stringent conditions.

111. Certain 1legal systems stipulate that registration is
optional,? but organisations which do register gaim a numker of
important advantages, such as special immunities, tax exemptions, the
right to have recourse to the dispute settlement machinery or to the
procedure for dealing with urnfair labour practices, or the right to
obtain recognition as exclusive bargaining agent on behalf of a given
category of workers. 2 trade union which chooses to register bhas to
fulfil certain formalities, such as filing information relating to the
estaklishment of the organisation and depositing 4its rules. Such

1 As for the contents of rules, in particular the question of model
rules, see under Chapter VI.

2 For example, Benin (Labour Code, s. 8); Central African Regutlic
(Lakour Code, s. 7); Chad (Labour Code, s. 8); France (labour Code,
Book IV, s. 1.411-3); Guinea (labour Code, s. 6); Israel (Act on
Societies, s. 6); Ivory Coast (Labour Code, s. 5):; Madagascar (labour
Code, s. 5); HMali (Labour Code, s. 283), Morocco (Dahir No. 1-57-119,
s. 3); Niger (lLabour Code, s. 5); Portugal (Decrees Nos. 215=-B/7% and
215~-C/75);:; Senegal (Labour Code, s. 6); Spain (Act No. 19/1977 and
Decree No. 873/1977); United States (for workers!' organisations only;
detailed information must also be supplied on such matters as financial
management, contributions, meetings, etc. Llabour-Management Reporting
and Disclosure Act, 1959). Provisions concerning the deposit of trade
union rules also exist or agply in the French non-metropolitan
territories. .

3 Por exanmple, in Australia (Conmonvealth Conciliation and
Arbitration Act, State Trade Union Acts and Arbitration Act); Irdia
(Trade Union Act, 1926, as amended); Japan (Trade Union Law, 1949, and
Law Ho. 80 of 21 June 1978): New Zealand (Industrial Relations Act, ss.
163 and 168); Pakistar (Industrial BRelations Ordinance, 1969, as
amended) ; Philippines (Labour Code, s. 243).
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provisiors do not normally pose any problem as regards the requirerents
of the Convention. However, where under a system of optional
registration an organisation has to register ir order to secure certairn
fundamental rights so as to be able to defend and further the interests
of its wmembers, the mere fact of the relevant authority having
discretionary power to refuse registraticrn would create a situaticn
akin to that in which previous authorisation is required.!

112. Registration in numerous countries is compulsory and is a
prerequisite for the normal furctioning of an organisation.z

113. Sometimes the registration procedure, like the filing of
union rules, 1is a mere formality. The organisation must sukmit its
rules and certain other information relating to its officers ard
founder wmembers, and registration is granted when the authorities are
satisfied that the organisatior has complied with the provisions of the
trade wunion legislation. In these cases, it 1is important that
organisations are able to appeal against refusal to the judicial
authorities. Generally speaking, registration confers legal
personality on the organisation.3

1 For example, in Western Australia registration of a society may
be refused if it is not necessary or desirable for, or would nct te
likely to advance, the purposes anrd objectives of the 1law (Industrial
Arbitration RAct, 1979, s. 55(4)). In New Zealand, the Registrar of
Industrial Unions may refuse to register any society as a uniorn if, in
his opinion, the members might conveniently belorg to an existing
union. If the society is dissatisfied with this decision, it may
appeal to the Arbitration Court, and must prove that it would not be
more convenient for its members to belong to the existing wunion
(Industrial Relations Act, 1973, s. 168).

2 This 1s the case, for example, in Argentina (Act No. 22105, s.
27) ; Bahamas (Industrial Relations Act, s. 6); Bolivia (General 1latour
Act and Decree made under the Act, ss. 99 and 124); Brazil
(Consolidated labour laws, s. 558); United Republic of Camerocn (labour
Code, s. 6); Costa Rica (Labour Code, s. 274); Cyprus (Trade Uzions
Law, 1965, ss. 7 ard 17); Ecuador (Lakour Code, ss. 438=-440, 441 ard
455) ; Ethiopia (Proclamation No. 222, 1982, s. 17); Gabon (lakour Code,
s. 174); Ghana (Trade Unions Ordinance, 1941, ss. 10-12); Greece (Act
Nc. 1264,1982, s. 2 and Civil Code, ss. 79 and 83; Guatemala (lakour
Code, ss. 217 and 218); Haiti (Labour Code, s. 268); Jamaica (Trade
Union law, <ss. 6 and 13); Kernya (Trade Unions Ordinance, 1952, s. 9,
and new Industrial Relations Charter, 1980); Lebanor (Labour Code);
libyan Arab Jamahiriya (Trade Unions Act, 1975, ss. 6-10); HMalawi
(Trade Union Ordinance, s. 11); Malaysia (Trade Unions Act, s. 8);
Malta (Industrial Kelations Act, 1976, ss. 2, 9, 15 and 21); Mexico
(Federal Labour law, ss. 365 and 366); Nigeria (Decree No. 31,1573, s.
2); Poland (Trade Union law, 1982, s. 19); Sierra Leone (Trade Uniors
Act, s. 9); Singapore (Trade Urnions Act, ss. 8 and 19); Tanzania (Trade
Unions Ordinance, ss. 7-18); Venezuela (Labour Code, s. 179, and Decree
No. 1563/73); Zaire (Labour Code, s. 231); Zambia (Industrial Relations
Act, 1971, s. 6). Registratior 1is also compulsory in the non-
metropolitan territories of the Urited Kirgdom.

3 In the case of Japan, the Committee roted with satisfaction in
1979 that Act No. 80 of 21 June 1978 provides for the registraticn of
trade unions in the public sector with the competent authorities and
that the registration certificate confers 1legal personality on the
unions concerned.
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il4. In other countries the 1law confers on the relevant
authorities more or 1less discretionary rowers in deciding whether or
not an organisation is qualified for registration, thus creating a
situation which is similar to that in which "previous authorisation® is
required.* oOn this point the Committee on Freedom of Assqociation has
observed that the formalities prescribed by legislaticn should not be
of such nature as to hamper freedcm to form trade unions ncr ke agpglied
in such a way as to delay or prevent the setting up of occupational
organisations.? Consequently, provisions subjecting the righkt to form
an organisatior to the obtainment of an authorisation whose issue is at
the sole discretion of the authority and provisions granting the
authority discretionary powers in approving the rules of an
organisation are incompatible with the Convention.

115. With regard to the discretionary powers conferred on
administrative authorities in reaching their decision on the activities
or presumed objects of an organisation seeking registration, the
Committee considers that, in order to obviate any risk of atuse,
supervision of the trade urior activities should normally ke carried
out a posteriori and the decision of the administrative authority
should be subject to judicial review. The administrative authorities
should not be able to refuse registration of an organisation simply
because they consider that the organisation could exceed normal union
activities, or that it might not be in a fpositiou to exercise its
functions. Such a system would be tantamount ¢to subjecting the
compulsory registration of trade unions to the previous authorisation
of the administrative authorities.

116. Similar situations arise when the registration procedure is
long and complicated, when registration requlations are applied in a
mann.r incounsistent with - their purpose or when the comgetent
administrative authorities make excessive use of broad discretionary
powers dgiven to them and are encouraqged to do so by the imprecisicn of
the relevant legislation. These factors can be a serious obstacle to
the establishment of a trade union and lead to a denial of the right to
organise without previous authorisation. 1legislation should clearly
define the precise conditions that trade unions have to fulfil in crder

1 In Gabon, for example, a trade union seeking registration must
submit the certificate of affiliation to the Sole Trade Onion
Confederation with its request (lLabour Code, s. 174). In Ghana,
registration is granted if the BRegistrar is of the opinion that any
objections brought to his rotice are not of sufficient substance to
justify a refusal (Trade Unions Ordinance, s. 1l). In Kenya, the
Registrar must, before approving the establishment of a trade union,
seek the opinion of the COTU and FKE (sole federations of workers and
employers) ; the Minister of labour must be personally consulted and
endorses the recommendations of the Permanent Secretary of Lakour to
the Registrar (Industrial Relations Charter, 1980). 1In Malaysia, the
Registrar must refuse to reqister a trade union if he considers that it
is likely to be used for unlawful purposes or purposes inconsistent
with its rules (Trade Urions Act, s. 12(2)). 1In Singapore and Ziwkabwe
the Registrar may refuse registration on the same grounds. He may also
refuse if he comsiders that a trade union is liable to be used against
the interests of the workers concerned (Trade Unions Act, s. 10 and law
on Conciliation in labour Matters, s. 41, respectively).

2 See, for example, ILO: Committee on Freedom of Association, 177th
Report, Case No. 889, para. 332, and 199th Report, Case No. 891, para.
T4.
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to be registered or for a registrar to refuse or cancel registration
and should contain explicit criteria for determining wvhether or not an
organisation meets the conditions.

Appeal to the_courts

117. Generally speakirg, trade unions should have the right to
appeal to independent courts against any administrative decision
regarding their registration, as a necessary safequard against unlawful
or ill-founded decisions by the zuthorities responsible for registering
trade unions.! Although this right seems to exist in many countries the
appeal can sometimes be lodqed only with the competent nminister or
another labour authority.2? An appeal of this nature is liable tc¢ lack
the necessary conditions of objectivity. Nor would the existence of a
procedure of appeal to a court seem to provide sufficient guarantees
since it does not alter the nature of the powers conferred on the
registration authorities. The judges hearing an appeal should be able
to ensure not only that the legislation has been correctly applied;
they should also be able to re-examine the substance of a case as well
as the grounds on which an administrative decision was taken.

118. The Conmmittee has already indicated in previous General
Surveys that, in a certain number of countries, the prior contrcl of
the State may be exercised through the legislation relating to putlic
and private meetings. In so far as the holding of meetings to
constitute an organisatior requires, like any other nmeeting, frevious
authorisation by the government or administrative authcrities, such
meetings may depend in fact, as well as in law, on the consent of the
competent authorities.?

*
* *

119. The right of workers and employers to establish organisa-
tions "without previous authorisation", under the terms of Article 2 of
the Convention, does not necessarily mean that they should have
complete freedom in this respect. Although some courtries impose no
legal regquirements, others require organisations to observe certain
formalities; these are often designed to make the estatlishment of the
organisation public and involving the filing of rules or registration
with a competent authority. When the authorities are given
discretionary powers in the matter, however, there is a danger of atuse

1 See, for example, ILO: Committee on Preedom of Association, 1€8th
Report, Cases Nos. 825 and 849, para. l48.

2 For example, Bahamas (Industrial Relations Act, s. 13); Malaysia
{(Trade Unions Act, s. 71A); Singapore (Trade Unions Act, ss. 17 and
18); Swaziland (Industrial Relations Act, s. 24).

3 The Committee has referred to the situation in the Byelorussian
SSR, the Ukrainian SSR and the USSR, in relation to the Decree of 15
May 1935 respecting the procedure for convening congresses {(general
assemblies, conferences ard meetings). In connection with this Decree,
the Committee had taken note of the statement made by a Government
representative to the Conference Committee in 1960, according to which
the provisions in question have never been applied in practice to
occurational organisations, and are considered as being in desuetude as
regards other social organisations.
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and of a situation arising that 4is tantamount to a reguirement of
previous authorisation. Provicions of this nature are therefore
incompatible with Convention No. 87. The possibility of appealing to
the courts against any admicistrative decision of this kind =s=hould in
any case exist so that they can examine the substarnce of the case as
well as the grounds or which the decision was takea.



CHAPTER V

The right of workers and employers
to establish and join organisations
of their own choosing

120. Under the terms of Article 2 of Conrvention No. 87, wcrkers
and enmployers have the right "to establish and, subject only tc the
rules of the organisation concerned, to join orgarisations of their own
choosing®. Recognition of this right is one of <the most igpcrtant
principles enshrined ir the Convention.

121. The free exercise of this riqht implies free determination
of the structure and merbership of trade uniors. 1In many countries,
however, this right is subjected to restrictive 1legal provisicns,
giving rise to several problems concernirg freedom in choosing the
structure and composition of organisations and the question of trade
ucion unity or pluralism.

Structure and composition

122. In many countries, the right of workers and employers to
organise freely is subject to legal or statutory restrictions, some of
which may be incompatible with Article 2 of the Convention. In
particular, this may be the case where questions arise concerning the
minimunm rnumber of persons or the restriction of mwmembership ¢to the
occupation or branch of activity covered by the trade union, or to
certain cateqories of workers (public employees, managerial staff and
agricultural workers! among others).

Minimum pumber of members

123. In some countries there are no 1legislative provisions
regarding the nunber of members necessary for establishing an
organisation. In many others, however, an organisation may not bte
estaktlished unless it has a oicimum number of members. This number
varies from one courtry to another. It ought to te 1limited to a
reasonable figqure so that the establishment of organisations is not
hindered.?

1 On this last point, see Chapter XIII below.

2 see, for exanmple, Kuwait (Labour law, 1964, s. 71); Nigeria
(Decree No. 22/1978); Panama (Labour Code, s. 344); Uganda (TIrade
Unions Decree, 1976, s. 8); Western Australia (Industrial Arbitration
Act, 1979, s. 53(l) requires membership of at least 200 workers; under
the terms of s. 53(2), any association with a smaller membership may be
registered if the number of its mnenbers constitutes a substarntial
proportion of all workers in the industry concerned, or if there is
good reason, in corformity with the objectives of the Act, tc allow
registration. At the federal level, the Conciliatiorn and Arbitration

(Footnote continued on rnext fage)
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124. The same problems arise when the legislation stipulates
that an organisation may only be set up if it has 50 members in the
same occupation or undertakirg? cr if it requires a high pminipunm
proportion (sometimes ever more than S50 per cent) of workers, which, in
this latter case, in fact precludes *he establichment of more than one
trade union in each occupation or undertaking.?

Membership limited to workers of the
sanme occupation or branch of activity

125. Some legal systems stipulate that members of a trade union
must belong to the same or similar trade, activities or occuration.
Other legal systems provide that the law shall fix the structure, Ly
occupation or brarch of activity, of the trade union movement.3 Where
such provisions apply to first-level orgarisations these organisatiomns
must be free to Jjoirn federations and corfederations in the form and
nanner deemed most appropriate by the workers or employers concerned.*

126. The Committee has pointed outS that the guarartees
contained in <Convention No. 87, and in particular recognition of the
right of association, apply to workers in the public sector as well as
those in the private sector. While some legal systems do not recognise
the right of civil servants and state employees to associate, others,
although allovwing the formatior of trade unions, impose restricticns on
union membership. This 1is the case when the 1law forbids rputlic
employees to establish Joint trade urnions comprising both puklic and
private sector employees.é® It is admissible for first-level
organisations of public servarts to be limited to that category of

(Footnote continued from previous page)

Act, 1904, requires a wminimum membership of 100 persons for the
registratio: of a trade union).

! For example, Syrian Arab Republic (Legislative Decree No. 84, ss.
2 and 8).

2 For example, Nicaraqua (absolute mrajority of workers in the
undertaking, labour Code, s. 189); Philiprines (30 per cent of the
enployees in the bargairing unit, labour Code, s. 234(c)).

See also, para. 133 below.

In Portugal, the law stipulates a minimum membership of 1C per
cent or 2,000 workers. The Attorney-General of the Repuklic has
declared the provision in question unconstitutional.

3 For example, Iraq (lLabour Law No. 1%1, s. 127);: Jordan (latour
Code, ss. 69 and 84); libyan Arab Jamahiriya (Rct No. 107/75, ss. 1 and
2) ; Sudar (Employees' Trade Unions Act, 1977, s. 9).

¢ On this point see below, paras. 242 to 245.

S See above, para. 78.

6 Malaysia (Trade Unions Act, s. 27).
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workers, on condition, Lowever, that their organisations are not also
restricted to employees of any particular wministry, department or
service, and that the first-level organisations, like those of workers
in the private sector, may freely join the federaticns and
confederations of their own chcosing.! Provisions stipulating that
different organisations must be established for each category of putlic
servants are incompatible with the right of workers to establish and
join organisations of their own choosing.2

Managerial staff

127. The right to organise poses special problems fcr managerial
and supervisory staff and employees occupying posts of confidence, Loth
in the private and in the public sector.

128. In some cases there are provisions rrohiriting these
persons from Jjoiring or belonging to trade uniorns which are open to
lover-grade employees or expressly forbidding managerial staff to Jjoin
wvorkers' unions.3

129. In other cases, instead of directly prohikiting wraragerial
and supervisory staff from forming organisations together with gerneral
enployees, the law deries vorkers' unions the right to represent
managerial staff.¢ Furthermore, ir some countries the lawv provides that
an employer may require a person, upon his appointment or promotion to
a managerial position, to cease to be, or not to become, an officer or
member of a workers' union.Ss

130. like those of the private sector, serior or wmiddle-grade
ranagerial staff in the public sector are soretimes deried the
possibility of associating with cther cateqgories of employees in trade
union organisations. In some cases, the lavs governing the gutlic
sector clearly define the groups thus affected. In others, the

t As regards Cyprus, the Committee noted with satisrfaction in 1981
that section 59(1) of the Public Service lLaw, expressly forbidding
public servants to join trade unions which wvwere not 1limited to the
public sector, wvas repealed by Law No. 31 of 1980.

2 For example, Malaysia (Trade Unions Act, sS. 27); Mexico (Federal
Law for Workers in the Service of the State); Sri Lanka (Trade Unions
Act).

In Malaysia, workers employed in a statutory authority may cnly
join trade unions limited to persons emplovyed in that estallishment,
and trade unions which are established in this way may not affiliate to
another trade union or a federation which is not limited in this way
(Trade Unions Act, s. 27(3) (a) and (b)).

3 For example, Guatemala (lLatour Code, s. 212); Japan (Trade Union
law, s. 2);: Mexico (FPederal lakour law, s. 363); Philippines (lakour
Code, £s. 245 and 2u6).

¢ For example, Malaysia (Industrial Relations Act); Singagore
{Industrial Relations Act).

5 For example, Malaysia (Industrial Relations Act, s. 5); Pakistan
(Industrial Relations Ordinance, s. 15); sSingapore (Industrial
Relations Act, s. 78).
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categories of staff to be excluded must re agreed upor by the putlic
enployer and the trade unions. 1In still other cases, the government
authorities are empovered to determine unilaterally which employees are
to be defined as managerial staff.t

131. It is generally claimed that such provisions are designed
to prevent interference by employers in trade union activities and to
avoid conflicts of irterest dinvolving managerial staff. Forbidding
these persons to joir trade unions representing other workers is not
necessarily incompatible with freedom of association, but onrly c¢n two
conditions: first, tbat they have the right to form their own
organisations to deferd their interests and, second, that the
categories of mapagerial staff ard employees in positions of confidence
are not so broadly defined that the organisations of other wcrkere in
the enterprise or branch of activity are weakered by depriving them of
a substantial proportion of their present or potential membtercshirp.

Irade uniop pluralise and unity:
the_problem of trade union moropoly

132, While the right of wcrkers to organise freely is subject in
maly countries to legislative and statutory provisions concernirg the
structure and composition of trade unions, the most important protlems
are linked to the system of trade urion monoroly in countries where the
legislation provides, directly or indirectly, that only one trade union
may ke established for a given cateqory of workers, wvhether at the
level of first-level organisations, or at every level of trade urion
orgartisation ard for the trade union movement as a whole ir the fcrm of
a hierarchical structure.

133. In some countries, the legislation only allows one first-
level trade union organisatior to be established for all the workers in
an undertaking,2? occupation or branch of activity.? In one country such
a system has been established for a temporary period.* Moreover, in
some countries, the provisions on the rights and functions of trade
union committees, by assigning trade union functions only to a given
trade union committee, appear to rule out the possibility of setting ugp
another organisation representing workers of the same category. In
other cases, the legislation establishes a monopoly either by exgressly
prohibiting the establishmert of more than one orgarisaticn, or by

1 See above, para. 86.

2 For example, Bolivia (General Lakour Act, s. 103); Colcobia
(Labour Code, ss. 357 and 364(i), and Decree No. 137371966, s. 11(1)
and (2)); Guatemala (the Labour <Code, s. 211(a), allows fcr the
possibility of refusing to authorise the establishment of more than one
trade union in an undertaking); Honduras (Labour Code, s. 472); Mexico
(Federal Llaw for Workers in the Service of the State - for a given
public service urit, ss. 68, 71-73) ; Nicaragua {labour Code, s. 189);
Panama (Labour Code, s. 346); Peru {Decree No. 021 of 1962).

3 For example, United Kepublic of Cameroon (Order ¥No.
2u/MTLS/DEGRE, 1969, s. U4, para. 2); Mauritania (Labour Code, Book 111,
s. 1).

¢ Poland (the Trade Union RAct, 1982 (s. 53) lays down a system of
trade union monopoly in the undertaking for a transitional period to 31
December 1984).
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fixing a percentage for membership which would make it impossible to
set up several organisations through requiring the participation of at
least 50 per cent of the workers concerned. The Conmittee considers
that the imposition of a system of trade union monopoly at the level cf
the wundertaking or of the occupation, in addition to Leing contrary to
Article 2 of the Convention, is also capable of facilitating acts cf
interference by the emplover or emplovers concerned.

134, While the first-level organisations, in a monogoly
situation, are sometimes free to form federations and confederations cf
their own choosing, there is, however, reason for greater concern in
countries where the legislation imposes a single-trade-union syster at
all levels of organisation. Pluralism is prohibited, directly, or
indirectly by law, not only at the 1local 1level, Lut alsc at the
regional and national 1levels. Only one first-level organisatior and
one national trade union may be established for a given «category of
workers, or only one federatior for each category or region. 1These
organisations in turn may or must join a single national confederation
or trade union centre, which is sometimes specifically designated in
the law. Unitary cr monopoly systems exist in an increasing numbter of
countries, although guided by different socio-economic and political
principles.! Sometimes 1legislation explicitly establishes a single
trade union system and sometimes such a system arises indirectly out of
a set of provisions. The result of such leqal provisions is to make it
impossible to establish a second organisation representing workers!
interests. This is the case when leqgislatior states exrressly that
only one trade union may exist at all levels of trade union organisa-
tion and that trade unions are to be grouped toqether in a single con-
federation, when the establishment of a new trade union is sukject to
the approval of the central management of the trade union which already
exists in the occupation corncerned, when first-level organisaticns must
conform to the constitutions of the single existing central
organisation, when ar orqganisation is obliged to affiliate to the
single central workers' urior on penalty of remaining illegqal, etc.

135. Moreover, in most countries where the 1legislaticn has
established, directly or indirectly, a single trade union system, the
trade union is, in addition, closely linked to the single party in
rover,2 which constitutes, for example, "the leading nucleus of all
social organisations" or “"under whose leadership the trade union
organisation operates®.

1 For example, Bulgaria (lLabour Code, s. 7); Burma (Act No. 76,1976
and Regqulation No. 5/1976, Chapter 2); Burundi (Decisiop No. 0Cl17,1980
estatlishing the UTB - Burundi Workers' Union); Congo (lLabour Code,
Chapter Vv, Title VvI); Cuba (lLegislative Decree No. 3/77); Egypt (TIrade
Union Act, ss. 7, 14 and 17; Ethiopia (Proclamation No. 222 of 1982,
on trade union organisations and No. 223 of 1982, on the consolidation
of peasant associations); Gaborn (Labour Code, s. 174); German
Democratic Republic (Labour Code, s. 6); Iraq (labour Law No. 1%51);
Kenya (New 1Industrial Relations Charter, 1980); Kuwait (Labour law,
1964) ; libyan Arab Jamahiriya (Act No. 107/75, ss. 1, 28 and 29); Mali
(Constitution of 1974 and Ordirances 77-24/CMIM and 77-7/CMLM); Nigeria
(Decree No. 22 of 1978); Poland (lLaw on Peasant Organisations, 1982,
s. 33); Syrian Arab Republic (lLegislative Decree No. 84,/1968) ; Tanzania
(JUWNATA Act of 1979); Uganda (Trade Unions Decree No. 20 of 1976 and
Decree No. 29 of 1973): Yemen (Labour Code, ss. 138, 139 and 159);
Zambia (Industrial Relations Act, 1971).

2 Por example, Algeria, Argola, Czechoslovakia, Mongolia, Romaria,
Seychelles, USSR.
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136. All these various systems of trade union unity or ronopoly
imposed by law are at variance with the principle of free choice of
vorkers' and employers' organrisations contaired in Article 2 of
Convention No. 87. This prirnciple was not intended as an expression of
support either for the idea of trade urion unity or for that cf trade
union pluralism. In many countries, there may be several organisations
among wvhich the workers or employers may wish to choose freely. In
other countries however vwkere no such diversity exists, wcrkers and
employers may wish to establish new organisations. Thus, although it
was clearly never the purpose of the Corvention to make trade union
diversity an obligation, it does at least require this diversity to
remain possible in all cases. There is a fundamental difference
between a situation ir which a trade union mornopoly is 1instituted or
maintained by 1law ard the factual situvation in which the wvorkers or
their trade unions join together voluntarily in a single organisation,
without this being the result of legislative provisions adopted to this
effect. Movements to consolidate or group together may occur among
trade unions independently of the lawv or of pressure from the public
authorities, on the decisiorn of the trade unions themselves wvho may
wish to group together for various reasons (for example, in crder to
strengthen their position at +he bargaining table, to tackle the
difficulties involved in structural and technological <changes which
affect the activity of trade unions, etc.).

137. However, the Committee would like to make it <clear that,
even in a case wvhere a de facto ronopoly exists as a consequence of all
the workers having grouped together, legislation should not
institutionalise this factual situation, for example, by designating
the single central organisation by name, even if the existing trade
union so requests. PEven in a situation where, at some point in the
history of a nation, all workers have preferred to unify the trade
union movement, they should, however, be atle to safeqguard their
freedom to set up, should they so wish in the future, urions outside
the established trade union structure. Ir addition, the rights cf
wvorkers who do not wish to jJoin existing trade unions or the existing
central organisation should also ke protected.

138. +#hile it is generally to the advantage of wvorkers and
enployers to avoid proliferation of competing organisations, trade
union unity directly or indirectly imposed by the law rurs counter to
the standards expressly laid down in the Convention.

Trade union_monopoly and reqistration

139. 2 single-trade-union system may result, not from explicit
provisions, but from provisions governing registration of trade unionms.
In some countries, the law gives the registrar some discretion in
refusing registration of a trade union when there is already ancther
registered vunion which, in his opinion, adequately represents the
workers concerred, or if he considers that it is not in the interests
of the workers concerned to register a newv trade union.! Even if they
do not expressly prohibit the establishment of w®more than one trade
union for a given category of wcrkers, fprovisions of this kind are nct
compatible with the provisions of the Convention because they may te
used to bring about trade wunion wunification and to estatlish or

1 For example, MNalaysia (Trade Unions Act, s. 12); Malavi (Trade
Unions Act, s. 15); Singapore (Trade Unions Act, s. 1l4); Uganda (Trade
Unions Act, 1976, s. 1l0).
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maintain a situation of trade unior monopoly. legislative provisions
concerning trade union registration which result in the rejecticn cf an
application for registration if the authorities consider that a trade
union adequately representing the interests of the workers ccncerned
has already been registered, mean that in some cases employees may be
denied the right to join the organisation of their choice, contrary to
the principle of freedom of association.

1l40. In a system of optional registration, a similar situatior
results from legislative provisions which specifically designate one
trade union for a given sector, precluding registraticn of ary cther
trade union, or which stipulate that only one trade urnion may ke set up
in a given branch of irdustry.?!

Trade_union popopoly ard
representativity

14l. 1In a large number of countries the law draws a distinction
between the most representative trade union and other trade unicns.
This type of provision is rot in itself contrary to the prirciple of
freedom of association, provided that the distinction is limited to the
recognition of certain rights - principally in regard to representation
for the purposes of collective bargaining, consultatior by governments,
or designating representatives to international organisations = to the
most representative trade union, determined according to objective and
pre-established criteria. The rossibility of such a distinction does
rot imply, however, that the existence of other trade unions which sonme
of the wvorkers concerned may wish to join or the activities of these
trade unions may be prohibited. Minority organisations should ke
allowed to functior and at least have the right to make representations
on behalf of their members and to represent them in the case of
individual grievances.

trade union security

142. Takirng account of the discussions held before the adoption
of Convenrtion No. 87 apd the rejection by tte Compmittee cr Freedom of
Association of the International Labour Conference of an amendment tc

1 For example, Western Australia: the Public Service Artitration
Regulations, s. 11, and the 1Industrial Arbitration 2Act, s. 96,
designate a specific trade union to represent the putlic service,
ruling out the registratior of any other trade union.

New Zealand: the Pishirg Industry (Unionm Coverage) Act, 1979,
authorises the establishment of only one new trade union in this
industry, at the discretion of the Minister of labour. W®ith regard to
this 1legislation, the Committee on Freedom of Association considered
that "a situation in which an individual is denied any possibility of
choice Letween different organisations by reason of the fact that the
legislation permits the existence of only one orgarisation in the
sphere in which he carries on his occupation, is incompatible with the
principles of freedom of associatior® (204th Report, Case No. 956,
para. 177).
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grant workers the right not to join an organisation,! the Committee
recognised that "Article 2 of the Convention leaves it to the fractice
and requlations of each State to decide whether it is appropriate to
guarantee the right of workers not to join an occurational
organisation, or on thke other hand, to authorise and, wvhere necessary,
to regulate the use of unior security clauses in practice".2

143. In many countries, the 1law guarantees directly or
indirectly what is sometimes called "negative freedom of asscciation®,
that is, the right not to joir a trade union organisation, and fortktids
the exercise of any constraint which would otlige a person to adhere to
or support a trade union.

144, In a number of other countries, the 1law allows *"urion
security" clauses in collective agreements or arbitration awards. The
legislatior sometimes makes the utilisatior of these clauses sulkject to
certain conditions or prohibits specific types of wunion security
arrargements. These clauses, which have the effect of making trade
union membership or payment of union dues compulsory, may take
different forauas. Some specify that an employer can only recruit
vorkers who are members of trade unions and who nust remain union
members in order to keep their jolr (the closed shop).3 In other cases
the employer may recruit the workers he chooses, but these must then
join a trade union within a specified period (the union shaop) .4 Without
making trade union membership a condition of employment, other clauses
make it compulsory for all workers, whether or not they are members of
trade unions, to pay union dues or contributions (the agency shop).S
lastly, according to the principle of preferertial treatment, the
enployer agrees to give preference to trade union memkers in resgect of
recruitaent and other matters.® These clauses aim to strengthen the
position of trade wunions by ensuring that they becone tetter

1 I1L0: Record of Proceedings, I1C, 30th Session, 1947, p. S571.

E, Report III (Part 1V), ILC, 43rd Session, 1959, p. 109, rpara.

3 For example, Japan, Mexico.

4 Por example, United Kingdom (the Trade Unions and lakour
Relations Act, 1974, as amended in 1976, also allows "closed shop"
clauses) .

S Por example, Switzerland (collective agreements may require
payment of solidarity subscriptions by employees who do not telong to
a trade union).

6 Por example, Australia, Newv Zealand.

In New Zealand (Industrial Relations Act, 1973) trade union
affiliation is determined by the insertion in arbitration awards and
collective agreements of ar ungualified preference provision tc the
effect that any worker covered by the arbitration award or collective
agreement must become a member of the urion concerned within 14 days
after his engagement.

The Committee has observed (I10: RCE, General Survey, Report IIX
{(pPart 4B), 1IILC, 58th Sessiom, 1973, para. 77) that in New Zealand the
right of registered unions to obtain the insertion of union security
clauses (in the form of wunqualified preference clauses) in tinding
arbitration awvards of general application raises barriers against the
creation and existence of unregistered unicns. (See also para. 337,
note 1l.)
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established among workers, by giving them greater weight vis-a-vic
enployers and by ensuring that all the employees who benefit frcm the
work of the trade unions contribute to them fairly.!

145. The situation is altogether different when union security
ceases to be based on clauses freely agreed upon Letween wcrkers!
unions and employers but is imposed by the law itself on wcrkers. This
is the case when the law makes it compulsory to joir a unior or when it
designates a specific trade union as benefiting from the system,2 or
when the law establishes <the system of compulsory trade union
contributions in circumstances such that the :.same aim is achieved.s
Such provisions are similar in their results to those estatlishing a
trade union moropoly and are not compatible with the right of workers
to establish and join organisaticns of their owr choosirng.

Coercion or favouritism by
the government

146. Government action wmay influence the <choice of workers
regarding the organisation to which they intend to belong ty rlacing
one organisation at an advantage or at a disadvantage in relaticn to

1 Some legislation allows exerption from union security clauses for
persons who refuse to join a trade union tecause of conscientious or
religious objections.

For example, Australia, Canada (British Columbia), New Zealand,
United States (health <care institution employers). In the OUnrited
States, federal law protects, irter alia, the right of public servants
to agree or to refuse to join or to support a trade union.

2 For exanmple, Carada. some provincial 1legislative rrovisions
entail compulsory membership or compulsory paymert of trade urion dues
to organisations named in the law (Nova-Scotia, Ontario, Quebec). VNew
Zealand (Water front Industry Act, 1976).

3 See in this connection, the Comnmittee on Freedom of Association's
181st Report, Case No. 857, paras. 100 and 10l. In that <case the
negotiation fee payable by non-union members to the bargaining agent
had keen fixed at a very 1low level. The Committee on Freedom of
Association considered that the fixing of the negotiation fee at such
a low level could have the effect of discouragirg those concerned fron
seeking membership of that union which is the bargaining agent, thus
enabling them to remain non-unionists or members of arother unicn.

Bahamas (Industrial Relaticns Act, ss. 42 A); Grenada (Act VNo.
1/82). These Acts establish a system of compulsory contrikutions to
the trade union which has been certified as bargaining agernt.

Conqo {Decree No. 73-167 MJT); Gabor (Law No. 13/8C); Mali
(Labour Code and Decree No. 1157/MT.CAB.1977); Nigeria (Decree No.
2/1978). 1In these countries the legal institution of the check-off
system or trade union solidarity contributions in favour of the single
existing organisatior reinforces the trade union monogoly.

Tanzania (Law No. 1 of 1982). This law establishes a system of
compulsory payzents to the <cole cen*ral wurnion that exists in
undertakings where more than 50 per cent of the workers are memkters of
that central organisation.
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the others. In this connection, the Committee on Freedom of
Association has recalled that by placing one organisation at an
advantage or at a disadvantage in relation to the others, a government
may €ither directly or indirectly influence the choice of wcrkers
regarding the organisation to which they intend to kelong, since they
will undeniably want to belong to the union best able +to serve then,
even if their natural preference would have led them to join ancther
organisaticn for occupational, religious, political or other reasors.!?

*
* *

147. Under Convention No. 87, workers and employers have the
right to establish and join crganisations of their own choosing. Put
in these terms, the principle mnust be considered as one of the
foundations of freedom of association. It entails in particular the
right to determine the structure and composition of trade unioms, to
set up one or several organisatiors in any one enterprise, occupation
or branch of activity, and to establish federations and ccnfederations
freely. Provisions fixing conditions which are too restrictive,
particularly as regards the minimup number of members, and provisions
which impose a =single trade union system are incompatible with the
guarantees laid down irn the Conrvention. Any system of trade union
monoroly imposed by 1law is at variance with the principle of free
choice of organisations laid down in Article 2 of Convention WNo. 87.
A tendency towards relative centralisation of the trade union novement
may be observed in most countries. When these noves towards
centralisation are made at the initiative of the +trade unions
themselves, and are an expression of their own spontaneous will, they
are in conformity with Convention No. 87. On the other hand, trade
union unity imposed by law at all levels runs counter to the Convention
even if it is a result of a request made by the existing trade union
organisation.

148. Although the Convention clearly does not aim to make trade
union pluralism compulsory, pluralism must be possitle in every case.
Trade union unity imposed by law, whether directly or indirectly, runs
counter to the principles of the Convention.

1 In this connection, see 110: Committee on Freedom of Association,
211th Report, Cases Nos. 1035 and 1050, para. 115.



CHAPTER VI

The right of organisations to draw up
their constitutions and rules and to elect
their representatives in full freedom

149. Article 3 of Convention No. 87 recognises four basic rights
of workers' and employers' organisations: the right to draw up their
constitutions and rules, the right to elect their representatives in
full freedom, the right to organise their administration and their
activities and the right to formulate their programe of action without
interference from the public authorities.! Wher exercising such rights
organisations are bound to respect the law, in accordance with Article
8 of the Convention, but the law of the land must not Le such as to
impair, or be so applied as to impair, the quarantees provided for in
the Convention.

Constitutions and rules

150. In several countries, the legislation contains no special
provisions relating to the contents of constitutions and rules of
occupational organisations.2 However, it is guite usual to find in
trade union law certain prescriptions governing this matter, which may
be fairly detailed on certain points, such as conditions of eligitkility
for trade union office, the election of officers, the management of
funds, etc. In many countries, such provisions aim primarily to
protect the rights of members, to provide for a sound administration
and to prevent 1legal complications from arising at a later date as a
result of constitutions being drawn up in insufficient detail; in
other words, they do not restrict the right of organisations to draw up
their constitutions and rules in freedonm.

151. The question arises, however, as to whether it 1s always
necessary for legisiatior to contain extremely detailed provisicns on
this subject. In practice, such rrovisions may impede the
establishment and development of organisations. Llegislation according
to which union rules must comply with statutory requirements does not
constitute an infringement of the principles of freedom of asscciation

1 Article 3(1). Workers*' and employers' orqganisations shall bhave
the right to draw up their constitutiorns and rules, to elect their rep-
resentatives in full freedom, to orqganise their administration and
activities and to formulate their progranmmes.

2. The public authorities shall refrain from any interference
which would restrict this right or impede the lawful exercise thereof.

2 Por example, Belgium, Denmark, Federal Republic of Germany,
France, Ireland, I*aly, Ivory Coast, luxembourg, Norway, Senegal.
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provided tha*t such requirements are purely formal and that apprcval of
the rules 1is not within the discretionary power of <¢the public
authorities.?

152. There are, hovever, certain countries where the right of
organisations to draw up their constitutions and rules appears to ke
considerably restricted. This may be the case, for exasple, where the
lawv provides that a first-level <rade union mnmust conform to the
constitution of the single existing federation,? or wvhere the lav makes
the establishment of any nev trade union subject to the approval of the
central administration of the relevant occupatioral unior which already
exists,3 or, again, where the sole central union has the exclusive
right to elaborate the bye-laws of the unions and associations.* Such
provisions are cortrary to the Convention. There are extreme cases in
tvo countries where the public authorities themselves drafted the
constitutions of the central workers! organisations in these
countries.S

153. In other cases, the lawv imposes a compulsory model ccnsti-
tuticn on trade urions.® The Conmittee considers that, with the
exception of certain purely formal clauses, any obligation isposed on
a trade union to base its constitution on a compulsory model runs
counter ¢to the principles ensuring freedom of association. The
situation 1is different when the government merely makes srecimen
constitutions available to orgarisations in the process of creation
vithout requiring them to accept the proposed model. The preparation
of model constitutions and rules intended to serve as guidelines to
trade wunions, provided that there is no obligation to accept them, or
any pressure exerted for this purpose, does not involve any
interference with the right of trade unior organisations to drawv ug
their constitutions and rules in full freedomn.

Election of represeptatives

154. While the 1laws of many countries contain no specific
provisions concerning the right of organisations to elect their
representatives, others, on the cther hand, do contain specific ¢pro-
visions concerning conditions for eligibility and procedures for
electing and removing trade union officers.

155. The Committee considers that the right of wvorkers and
employers to elect their representatives in full freedom 1is an

1 provisions making wunion rules subject to the discreticnary
approval of the authorities are not compatible with the Convention:
for example, Argentina (Act No. 22105); Colomkia (Labour Code, s. 369);
Yemen (Labour Code, ss. 150 and 153).

2 For example, Congo (lLabour Code, Chapter VvV, Title VI); Romania
(Lakour Code, s. 964).

3 For example, Bulgaria (lLabour Code, s5. 7).
¢ Ethiopia (Proclamatiors Nos. 222 and 223 of 1982).
$ Kenya, Tanzania.

¢ Egypt, Lav No. 35 of 1976 (as amended) on Trade Unions, ss. 31
and 61.
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essential condition for their orgamisations to act effectively and
independently and to propote their members®' interests efficiently. FPor
this right to be fully recognised, it is essential that the putlic
authorities refrain from any interference wvhich would restrict the
exercise of this right, whether ian determinring the conditicns of
eligibility of union officials or in the process of the elections
themsel ves.

Conditions of eligibility

156. Statutory provisions concerning eliqibility requirenments
for trade wunion office relate in particular to the fcllowing matters:
occupational requirements, nationality, political views or activities,
penal record and re-election.

157. Some provisions stipulate that candidates for trade urion
office must belong to the occupation represented by the organisaticn or
be actually enmployed in this occupation, and sometimes that they must
have been enmployed ir it for a certain period prior to the elections.!
Restrictions may also arise out of provisions requiring menters of
trade unions to belong to the occupation concerned, cougled with
provisions requiring the officers of the orgarisation to be chosen freco
among its members.?

158. In the Committee's opinion, provisions of this type may
prevent gqualified persons, such as pensioners or full-time union
officers, from carrying out union duties; in addition, dismissal cf a
union officer may prevent ¢the person concernred from retaining his
office. Such provisions may also deprive unions of the tenefit of the
experience of «certain officers when they are unable to provide enough
gualified persons from their owr ranks. When national legislation
provides that all trade union leaders shall belong to the occupation in
respect of which the organisation carries on its activities, the
guarantees laid down in the Convention may te impaired. In fact, in
such cases, the dismissal of a worker who is a trade union leader nay,
by causing him to lose his status as a trade union officer, infringe
the freedom of activity of the organisation and its right to elect
representatives in freedom, and may even leave the way open for acts of

1 For exanple, Argentina (Act ©No. 22105, s. 16 - four years'
service): Bangladesh (Act No. XXIX of 198C, s. 7a 1l(a) and (t)):
Central African Republic (Labour Code, s. 1C - five years' service);
Chile (Legislative Decree No. 2756/79, s. 21 - two years' service);
Colombia (Labour Code, ss. 388 and 422); Ecuador (Labour Code, s. 4u45);
Haiti (Labour Code, s. 276); Honduras (Labour Code, s. 510(c)); Lesotho
(Trade Union Law, 1964, s. 27); libyan Arab Jamahiriya (Act No. 107/7S5,
s. 1):; Malaysia (Trade Unions Act, s. 28); Malawi (Trade Urions Act, s.
28); Nicaragua (Trade Urion Regulation, s. 24); Peru (Lecree Ko. 0Cl of
1963); sSyrian Arab Republic (Legislative Decree Ko. B4, ss. 44, 53, 61
and 66); Zambia (Industrial Relations Act, s. 18). In Malaysia (Trade
Unions Act, s. 30) and Zambia (Industrial Relations Act, s. 18), the
authorities may suspend this requirement or grant exemptions in the
case of certain unions or individuals. In Turkey, in order tc bte
elected as a trade urion leader, a person must have been a worker for
at least two years (Corstitution of 1982, art. S1l).

2 For example, Cyprus (Trade Union law, ss. 20 and 57); Uruguay
(Trade Union Act and Regulation, ss. S5, 9, 39 and 47); Venezuela
(Labour Code, ss. 165 and 200).
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interference by the employer. Pcr the purpose of bringing 1legislation
which restricts urionp office to persons actually employed in the
occupation concerned into conformity with the principle of free
election of representatives, it 1is necessary at least to make these
provisions more flexible by admitting as candidates persons who have
previously been employed in the occupation concerned and by exempting
from the occupational requirement a reasonable proportion of the
officers of an organisation.

159. In many cases, beirg a national of the country concerned is
a condition of eligibility for trade union office.! Sometimes, such a
condition 1is required orly ir *he case of a certain proportion of the
officers of a trade union2 or is less strict, as for example vwhere
there 1is rTeciprocity betwveen countries? or wvhere the authorities have
a discretionary pover to grant exemptions from the statutory conditions
of nationality.* Provisions on this matter which are too strict involve
the risk of deprivirg certain categories of workers of the right to
elect their representatives in full freedom. Proklems of this tyre
could arise, in particular, with the increasing migration of vorkers.

160. The Committee is of the opinion that such 1legislation
should be flexible in order to permit organisations to choose their
leaders without hindrance and also to permit foreign workers to hold
trade union office, at least after a reasonable period of residence in
the host country.S5 Ir this respect, the Migrart Workers Recommendation,
1975 (Wo. 151) states that equality of opportunity and treatment must
apply to trade union riqhts and, in particular, eligibility for office
in trade unions.®

161. Provisions concerning ineligibility for trade union office
on fpolitical grounds are sonmetimes directed against activities of a

1 For example, Algeria (lLabour Code, Book III, ss. 4 and 2-5);
Brazil (Consolidated labour laws, ss. 515 and 537 and Order 3437,1974,
s. 12); Ecuador (labour Code, s. 423): Honrduras (labour Code, ss. 510
and 541); Liberia (labour Practices Act, s. 4102); Llibyan Arab
Jamahiriya (Act No. 107/1975, s. 11); Morocco (Dahir of 16 July 1957,
s. 3); Mexico (Federal labour law, s. 372); Nicaragqua (lLabour Code, ss.
197 and 207); Niger (Labour Code, ss. 6 ard 25); Rwarnda (lLabour Code,
s. 8, for epmployees' orqanisations); Senegal (Labour Code, ss. 7 and
25) ; Upper Volta (Labour Code, ss. 6 and 24).

2 Arqentina (Trade Unions Act of 1979, s. 16).

3 For example, Central Africar Republic (lLabour Code, ss. 10 and
25); 1Ivory Coast (lLabour Code, ss. 6 and 25); Mauritania (Labour Code,
Book III, ss. 7 and 22).

¢ For example, Malaysia (Trade Unions Act, s. 30); Tunisia (lLakour
Code, ss. 251 and 252).

S This is the case, for example, in Chile (Leqgislative Decree No.
2756,79, s. 2); Congo (Labour Code, s. 187); Costa Rica (latour Code,
ss. 275 and 288); France (labour Code, s. l.411-4); Gabon (latour Code,
ss. 6 and 24); Paraguay (Labour Code, ss. 290 and 3C5); Venezuela
(Lakour Code, ss. 173, 175 ard 190).

6 See, in this connection, para. 96 above.
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subversive nature,! activities in a particular political vrparty or
mavement2 or the defence of ideological principles of a party whose
registration has been cancelled or of an assoclation whose activities
are contrary to the national interest and whose registration has keen
cancelled or suspended.?

162. The Conmittee is of the opiniorn that 1legislation which
deprives certain persons of the right to hold trade union office sclely
on the grounds of their political belief or affiliation 4is not
compatible with the right of organisations to elect their
representatives in full freedonm.

163. Some legal systems cortain provisions disqualifying from
trade union office persons who have been convicted of almost any type
of criminal offence,* or of certain srecific crimes whictk are
considered to make it 1inappropriate to place the guilty person in a
position of trust such as trade union office.S In other cases, a renal
record can result in the 1loss of c¢ivil or political rights, the
possession of which is also a requirement, under the 1legislaticr of
some countries, for eligibility for trade union office.

164. The Conmittee considers that conviction on account of
offences the nature of which is not such as to call into gquestion the
integrity of the person concerred and is not such as to be prejudicial
to the exercise of trade union furctions should not constitute grcunds
for disqualification from trade union office and that 1legislation
providing for disqualification on the basis of any offence |is
incompatible with the principles of freedom of association.

165. Legislation sometimes contains specific provisions imposing
restrictions on the re-election cf trade union officers. In some cases
there is an absolute prohibition in this reqard;® in others, ¢the 1law

1 For example, Australia (Australian Commonwvealth Crimes Act, s.
304) .

2 For example, Malaysia (the law disqualifies a cardidate for trade
union office if he is a leader or employee in a political party - Trade
Unions Act, s. 28. Under s. 3C the Minister may, however, wvaive this
restriction); United States (Lator-Management Reporting and ©Disclosure
Act, 1959, s. 504, and Civil Service Reform Act, 1978, s. 7120).

3 For example, Brazil (Order No. 3437/1974, s. 12).

¢ Por example, Chile (legislative Decree No. 2756/79, s. 21);
Madagascar (labour Code, s. 7); Uruquay (a person may be elected to
trade wunion office only if he has not held positions of leadership in
organisations which have been declared unlawful and has not Leen
disqualified from election to trade union office, under a
constitutional order - Requlatior respecting Trade Unions No.513/961).

S For example, Argentina (Trade Unions Decree No. 640); Kenya
(Trade Unions Ordinance, 1952, ss. 29 and 40); Tunisia (labour Code,
ss. 251 and 252), Uganda (Trade Unions Act, 1976, ss. 10, 22 and 23).

6 For example, Guatemala (latour Code, s. 222(a)); Mexico (in the
case of public servants, Federal Law for Rorkers in the Service of the
State, s. 31).
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provides for exemptions or prohibits re-election only where a certain
numnber of consecutive terms have been fulfilled.!

166. Whatever the provisions preveanting officers from being re-
elected, any 1legislation which prohibits or restricts re-electicr tc
trade union office is incompatible with the Convention. In addition,
such a prohibition may entail serious consequences fcr the ncrmal
development of a trade union movement where the latter cannot count on
an adequate number of persons capable of properly carrying out the
duties of a trade union officer.

Election procedures

167. 1In the vast majority of countries, the law recoqnises,
implicitly or explicitly, the principle of nominatioa of trade urion
officers by menbers.

168. In some cases the legislation does not contain any specific
provisions on this subject? or oaly provides that the constitutions of
trade union organisations must indicate the procedure for aprointing
their executive bodies® or include provisions concerning their
executive Lodies.*

169. In others the legislation contains certain rules intended
to rpromote democratic princirples within trade union organisations® or
to ensure that the electoral procedure is cornducted in a normal wmanner
and with due respect for the rights of memkers in order to avcid any
dispute arising as to the result of the election.¢ Provisions cf this
kind clearly do not involve ary violation of the principies of freedom
of association.

170. In addition to gereral principies, the legislation of some
countries contains a great many specific rules relating to trade unicn
elections, ? sometimes providing for intervention by the administrative
authorities in the supervision of tne electoral procedure.

1t For example, Ficaraqua (Trade Union Regulations, s. 30 - pro-
hibition of re-election for more than two consecutive terms); Uruguay
(Trade Union Regulations, s. 19 - a certain interval must elapse before
an officer may be re-elected).

2 For example, Belgium, Byelorussian SSR, Czechoslovakia, Denmark,
federal Bepublic of Germany, Finland, Haiti, Hungary, Iceland, Ireland,
Italy, Jordan, Luxembourq, Netherlands, Norway, Sweden, Trinidad and
Tobago, UOkrainian SSR, Urited Kingdom, USSR, Yugoslavia.

3 Por example, Barbados, Botswara, Democratic Yemen, Ghana, Guyana,
India, Jamaica, Malta, Nigeria, Poland, Sierra leone, Sri lanka.

¢ Por example, Austria, Benin, Chad, Congo, Prance, Gabon, Guinea,
Ivory Coast, Mali, Morocco, Niger, Togo, Tunisia.

S For example, Guatemala, Honduras, Mauritania.

¢ For exaample, Burundi, United Republic of Cameroon, Mexico,
Pakistan, Paraguay, Rwanda, Somalia, Zaire.

? Por example, Argentina, Bangladesh Brazil, Chile, Colombia, El
Salvador, Guatemala, Honduras, Japan, Malaysia, Paraguay, Singafore,
United States.
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171. lastly, in some countries,! the 1leqgislatior in force
prescribes approval or ratification of the results by the Minister of
Labour and even, ir a few rare cases, nomination of at 1least Fart of
the executive committee by the putlic authorities.?

172. The Committee considers that legislation which requlates ir
detail the internal election procedures of trade unions is incompatitle
with the righ*s of trade unions recogrised ky Convention No. 87. There
is reason to believe that detailed requlation of trade union elections,
by legislation which prescribes specific rules on the subject, 1linmits
the right of organisations to elect their representatives in full
freedom and may constitute a kind of a priori supervision of the
electoral procedure, making it easier for the public authorities to
intervene in the voting process.

173. The Conmnittee corsiders that legislative provisions
prescribing the intervention of certain administrative authorities in
the election procedure (for example, the okligatory presence of latour
inspectors or of representatives of the labour adwinistration during
voting or the participatior of these officials in the counting of
votes) «create a risk of interfererce which is not compatitle with Cor-
vention No. 87. Even if the provisions in guestion are aimed at
preventing disputes or quaranteeing respect for constitutions and the
lav, the intervention of the administrative authorities is 1iable +to
appear arbitrary, and it 1is desirable that supervision, if it is
necessarv, should be exercised by the competent judicial authority =o
as to guarantee an impartial procedure.

174. As regards election results, the Committee considers that
there is interference on the part of the administrative authorities,
vhich is incompatible with Corvention No. 87, where the results must ke
approved by the Ministry of lakour or where the election is valid only
after being approved by the administrative authorities. Nomination of
trade union officers by the public authorities also constitutes
interference which is clearly incompatible with the Convention.

Dismissal of trade unior officers

175. Dismissal of trade urion officers may be the outccme of an
internal decision of the trade urion, usually after a vote by menmkers,
or of measures taken by the public authorities, whether they be of an
administrative or a judicial nature.

176. Problems of conforaity with the Convention arise in
particular when the administrative authorities are empowvered to susgend
or dismiss union officers,3 or when the council of the single central
trade union federation has the right to dissolve the executive lkoard of

' For example, Argentira, Australia, Colombia, Liberia, Malaysia,
Nevw Zealand, Panama, Philippires, Singapore, Sudan.

2 For example, Kenya (Presidential Decree of 196%5); Tanzania
(Ordinance on trade unions and JUWATA Act).

3 For example, Brazil (Consolidated labour laws, ss. 553 and 557);
Colombia (lLabour Code, s. 380); Kenya (Presidential Decision, 1965).
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any trade union organisation.t! The same is true where dismissals are
ordered urder the terms of an Act or special decree promulgated for
this purpose.?

177. In the opirion of the Committee, the suspension or removal
of trade union officers, in cases where violations of the legislation
or of wunion rules have been proved in the course of Jjudicial
proceedings, as well as the appointment of temporary administrators,
should be effected only through the courts. In addition, the 1law
should fix criteria wvhich are specific enough to enable the judicial
authority to ascertain whether a trade urion officer has committed such
acts as would djustify his suspension or dismissal. legal ©fprovisions
which are too general or provisions which do rot respect th2 princirles
laid down in the Convention do not constitute an adequate guarantee in
this respect. W®hen administrative measures exist for the dismissal,
disqualificatior or suspension of +trade union officers, taken in
application of legal provisions, they should not become enforceable
until the period allowed for the persons concerned to lodge an appeal
to wholiy independent <dudicial authorities has expired. lastly,
legislative measures taken by the public authorities governing the
dismissal of trade union officers should only be aimed at protecting
the rights of nmembers, preventing abuses of authority on the part of
leaders of the organisation arnd, if necessary, preventing comrlex legal
problems from arising in the even* of an intermal dispute.

*
* *

178. Intervertion by the public authorities in the drawing up of
trade union rules ard in election and dismissal procedures creates a
serious risk of Aimproper irterference in the internal affairs of
organisations.

179. The nature of the authorities called upon to intervene 1is
therefore of prime importance as regards respect for the principles of
freedom of association. The Committee considers that these ¢frincirles
do 1ot preclude outside control of the internal activities of an
organisation if it is considered or alleqed that the lav or rules have
been infringed. Howvever, vhere intervention relates to the electicn or
dismissal of trade union officers or the placing of organisations under
control, the measures taken by the adnminristrative authorities are
liable to be arbitrary. PFor'this reason, and in order to guarantee an
impartial and objective procedure, such control, if it is necessary,
must be exercised by wholly irdependent {udicial authorities.

1 For example, Syrian Arat Republic (Legislative Decree No. 84,
1964, s. 49).

2 Bolivia (Act No. 11947 of 1974); Canada (Quebec: Act No. 29 of
1975. This Act was adopted following the conclusions of a national
conmission of inquiry).



CHAPTER VII

Right of workers’ and employers’ organisations
to organise their administration and activities
and to formulate their programmes

180. Article 3 of Coavention No. 87 provides that workers' and
employers"' organisations have the right "to organise their
administration and’ activities and to formulate their progqrammes™"™ and
that “the public authorities shall refrain from any interference which
would restrict this right or impede the lawful exercise thereof".

181. As with the other rights guaranteed by Article 3, the
principle of non-interference by the public authorities, recognised in
paragraph 2 of this Article, is essential to protect the free exercise
by the organisations of the right to organise their adainistration and
activities and to formulate their programmes.

Adpinistration

182. As indicated in Chapter VI above, trade union legislation
in pany countries contains provisions relating to the contents of the
constitutions and rules of organisations, particularly as regards the
management of funds. The purpose of these provisions is often to
protect the rights of the members and to¢ provide for a sound
administration and, as such, they are not incompatible with the
Convention.

183. Generally speaking, trade unions are required to include in
their rules all relevant provisions concerning the source of the
organisation's funds (admission fees, if any, regular contritutions,
special contributions and dues, fines, if any), the use of its funds,
its internal financial administration and, sometimes, the distrikution
of assets in the event that the organisation is dissolved, wound up or
merged. These provisions are mainly intended to ensure as far as
possible the honest and efficient ranagement of union funds and other
assets.

184, Many countries have specific leqislative provisions on the
subject, generally desiqned tc prevent alkuses and tc protect the
members against bad administraticn of their funds.

185. Sometimes, however, the legislation confers on the Gpublic
authorities extensive powers whereby they car exercise peraanent
control over the administration of funds. This is the case 1in
countries where the 1law estabtlishes the mnminimum contribution of
menbers,! specifies the propertion of union funds that has to ke paid

1 Por example, Ecuador (lLabour Code, s. 443); 1India (Trade Unions
Act, S. 6).
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to the federations,! or regqguires that the budget, expenditure or
investment of a trade union must be approved by the - puklic
authorities.2 In some countries orqganisations are prohibited by law
from receiving funds from abroad without the prior authorisation of the
ministry ¢f labour.3

186. The legislatior of many countries stipulates that geriodic
financial reports (usually annual) must be submitted to the ccmfpetent
authorities, which are often empovwered to request additional
information on any point that is not clear. The degree of supervision
that may be exercised by the authorities sometimes exceeds a formal
requirement that unions must furnish financial returns at reqular
intervals. In such cases the ministry cf labour* or the registrars nmay
apparently request informatior or inspect books of account practically
at any time. There are also countries whose legislatior contains
provisions relating to the investigation by the authorities of union
finances or of internal union matters in general. 1In these cases the
authorities are empowered to intervene when they presume that certain
irregularities have occurred or when they have received complaints from
union members.

187. The Conmittee considers that, although the applicaticn of
legislative provisions and urion rules concerning an organisation's
administratior must by and large be left to the members of the trade
union, the principles set out in the Convention do not exclude external
control of the internal acts of an organisation where they are alleged
or where there are major reasons for believing them to te against the
law (which should not of course infringe the principles of freedom of
association) or the union's cornstitution.

188. Supervision of union finances should not normally go beyond
a requirement for the orgarisation to submit periodic financial
returas. If, on the other hand, the administrative authority has

1 For example, Irag (Labour Code).
2 For example, Syriar Arab Republic.

3 philippines (Labour Code, s. 271); Zambia (Industrial Relations
Act and information supplied by the Government). See also fara. 25C
below.

¢ For example, Argentipa (Act No. 22105/1979 omn occupaticnal
associations); Bolivia (General lLabour Act, s. 10l); Colombia (lakour
Code, s. Uu486); Costa Bica (Latour Code, ss. 275 and 279); Dominican
Republic (Resolution No. 13/1974); Haiti (Labour Code, s. 278); Kuwait
(Labour Act, s. 76); Llibyan Arab Jamahiriya (Act No. 107/1975, ss. 18-
22); Nicaragqua (Labour Code, s. 36); Panama (Labour Code, s. 376(4));
Philippines (Labour Code, s. 275); Syrian Aradb Republic (Decree No.
84, ss. 32, 34 and 35, and lLegislative Decree No. 250, s. 6).

S For example, Bangladesh (Industrial Relations oOrdinance, s. 10);
Ghana (Trade Unions Ordinance, s. 26); India (Trade Unions Act, s. 26);
Kenya (Trade Unions Ordinance, s. 50); Nigeria (Decree No. 31,73, ss.
42~43); Pakistan (Industrial Relations Ordirance, s. 8); Trinidad and
Tobago (Trade Unions Ordinance, s. 16).

In Malaysia (Trade Unions Act, s. 57) and Singapore (Trade Urions
Act, s. 53), the Registrar is empowered to verify the administration of
union funds at any "reasonable" poment.
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discretionary power to examine the books and other documents of an
organisation, conduct an investigation and demand information at any
given time, there is a grave danger of intevference which may te of
such a nature as to restrict the guarantees provided for in Convention
No. 87. Investigqatory measures should be restricted to exceptional
cases, when they are justified by special circumstances such as
presumed irreqularities that are apparent from annual financial
statements or complaints reported by members of the trade urion.
Furthermore, in order to quarantee the impartiality and objectivity of
the procedure, these controls should be conducted subject to review Ly
the competent judicial authority. legislation which empowers the
administrative authorities to investigate the internal affairs of a
union at their entire dlscretlon does not conform to the princirles of
the Convention.t

Inviolability of urion premises,

correspondence and communications

189. Freedon to administer a trade union implies that it should
te able to dispose of its assets unhindered and that the fputlic
authorities shouid refrain from interfering without due cause with the
organisation's premises and correspondence.

190. Although most legal systems provide for the protection of
private premises, and therefore of union premises and correspondence,
they often make exceptions in emergency situations or in the interests
of public order. While recognising that, as for any other associations
or individuals, a trade union carnot «claim immunity against the
searching of its premises, the Committee considers that it should cnly
be possible for such action to be taken when a warrant has been issued
for the purpose by the regular judicial authority, when the authcrity
is satisfied that there is good reason to presume that such a search
will produce evidence for criminal froceedings under the ordinary 1law
and provided the search 1is restricted to the purpose for which the
warrant was issued.

Activities and_ proqrammes

191. Horkers' and employers' organisations should have the right
to organise their activities and formulate their programmes in comfglete
freedom. Although this would appear to be the case in a sukstantial
number of «countries, some impose <certain legal restrictions on the

1 In the case of Urugquay, the Committee noted with satisfaction in
1982 that Act No. 15137/1981 and Requlation No. 513/981 represented a
considerable improvement over the original draft Bill; in particular,
the limitation on the duration of trade union assemblies and the
extensive powers accorded to the public authorities to request regorts
~on trade union activities had been removed.

1975 an amendment to section 35 of the Trade Unions Act enabllnq trade
unions to appeal to the Supreme Court against decisions of the
Registrar of Trade Unions concerning violations of the regulations on
the use of union funds.
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quarantees provided for under the Convention, in particular on
political activities ard the right to strike.!

Political activities

192. In certair courtries the 1law restricts the political
activities of trade unions, for example by prohibiting them from making
financial contributions to a political party or to persons seeking a
political appointment.?

193. Elsewhere, there is a total ban on political activities.
In many cases, for instance, the lawv prohibits the organisations purely
and simply from engaging in party politics or any political activity
whatsoever.?

194. By contrast, legislative or other provisions ir certain
countries establish close links between the trade unions and the sole
political party in power.+¢

195. It is increasingly apparent, as was mentioned during the
preparatory work on Convention No. 87,5 that a trade union's activities
cannot be restricted solely to occupational guestions, since the choice
of a general policy - in ecoromic affairs for example - is Lound to
have consequences on the situation of workers (remuneration, holidays,
working conditions, the runnirg of enterprises, etc.). Develcrsents in
the trade union movement show that the promotion of working conditions
through collective bargaining, though still a major feature of trade
union action, increasingly involves participation by organisaticns in
economic and social policy making bodies. This in turn means that
trade unions must be able to devote attentior to matters of general
interest - i.e. "political" in the broadest sense of the word - and
that, for example, they must be able to express their views publicly on
a government's economic and social pclicy, since the fundamental
objective of the trade union movement is to ensure the development of
the social and economic well-being cf all wcrkers.

t As for restrictions on collective bargaining, see below, Charter
XII.

2 Por example, Liberia (Labour Practices law, s. 4l1l10).

3 For example, Argentina (Act WNo. 22105/1979, s. 8); Brazil
(Consolidated Labour Llaws, s. 521): Chad (Labour Code, s. 36);
Colombia (Labour Code, s. 378a, Decree No. 2655/1954 and Resolution No.
4/1952) ; Costa Rica (Labour Code, s. 280); El Salvador (lLabour Code,
s. 229(a)); Ecuador (Labour Code, s. 443); Kuwait (Labour Act, s. 73);
Nicaragua (Labour Code, s. 204); Paraguay (Labour Code, s. 302); Peru
(Decree No. 009/1961); Somalia (Labour Code, s. 28); Turkey (1982
Constitution, Art. S52).

In the case of Madagascar, *he Committee noted with satisfaction
in 1976 that the new labour Code eliminated a sentence in the previous
Code forbidding trade unions to engage in any political activity.

¢ See para. 135 above.

S puring the preparatory wvork on Convention No. 87, the Workers'
menmbers and several Government members opposed any amendement of the
text proposed by the Office that might restrict trade union activities
solely to occupational matters. See ILO, Record of_ _Proceedings, ILC,
30th Session, 1947, p. 570.
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196. However, as the International labour Conference indicated
in its 1952 resolution concerning the inderendence of the trade union
movement, when trade unions in accordance with the law and practice of
their respective countries and at the decision of their members decide
to establish relations with a gfpolitical party or to undertake
constitutional political action as a means towvards the advancement of
their economic and social objectives, such political relations or
actions should not be of such a nature as to compromise the continuvance
of the trade union movement or its social and economic functions,
irrespective of political changes in the country.

197. Moreover, when governments endeavour to enlist the
collaboration of the trade unions in the implementation of their
economic and social policy, they should appreciate that the value of
such collaboration derpends largely on the freedom and independence cf
the trade union movement, as an essential factor in social progress,
and should not seek to transform it into a political instrument for the
attainment of their owr political objectives. Finally, they shculd not
attempt to interfere in the normal activities of a union under the
pretext of its freely established relationship with a political party.

198. The Connittee therefore considers that legislative
provisions prohibiting all political activities or, on the contrary,
establishing a close link between the unions and a political party are
incompatible with the principles of the Convertion.

Protest actior and the right to strike

199. Workers' organisations have a number of means at their
disposal to promote and defend their economic and social interests.
some of these are simple protest actions, for example protest wmeetings
or petitions, which do not cause any direct damage to the erxplcyer.
Others, however, are aimed at exerting pressure by causing prejudice to
the eamployer, e.g. slowing down of work (go-slow), the strict
application of the rules (work-to-rule), or recourse to strike action.

200. The Committee considers that the right to strike is one of
the essential means available to workers and their organisations for
the promotion and protection of their economic and social interests.
These interests not only have to do with obtaining better working
conditions and pursuing collective demands of an occurational nature,
but also with seeking solutions to economic and social policy questions
and to labour problems of any kind which are of direct concern to the
workers.t

201. In international law, the right to strike is explicitly
recognised in Article 8 of the International Covenant on Econonic,
Social and Cultural Rights. At the regional level, the Furopean Social
Charter was the first international text to recognise explicitly the
right to strike in the case of a conflict of interests, subject to any
comnitments under collective agreements in force.

202. The study of national legislation shows that the extent to
which the right to strike 1is recognised differs from country to
country: while tacitly or explicitly accepted in some countries, in
many others it is limited by restrictions of varying scope and
severity.

1 See, for example, ILO: Comnittee on Freedom of Association, 214th
Report, Case No. 1081, para. 261.
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203. As regards the majority of the socialist countries, their
legislation contains no provision relating to the 1legality or
illegality of a strike. Ir view of the nature of the particular
economic and political systems of these countries, the governments
consider that trade unions have no need to resort to direct actior in
order to defend their interests.

General prohibition of strikes

204. A general prohibition of strikes and the suspension of the
right to strike, such as occurs in certain countries, may arise from
specific provisions in the law.! The prohibition of strikes may also
result, for all practical purposes, from the cumulative effect of the
provisions relating to the established dispute settlement wmachinery,
according to which 1labour disputes are channeled through compulsory
conciliation and arbitration procedures leading to a final award or
decision which is binding on the parties concerned; a similar
situation may arise in cases where, in the absence of an agreement
between the parties, disputes can be settled by compulsory arkitration
or decision at the discretion of the public authorities.? Under these
systems, it 1is possible to prohibit or put a rapid stop to almost any
strike.

205. A general ban on strikes seriously limits the means at the
disposal of trade unions to further and defend the interests of their
menbers (Article 10 of the Convention) and their right to organise
their activities (Article 3) and is, therefore, not ccmpatible with the
principles of freedom of association.

206. A general prohibition of strikes or a temporary susgension
of the right to strike sometimes results from provisions adopted under

1 For exanmple, Argentina (Act No. 21261/1976 prorogued by Act FNo.
21400/1976) ; Bangladesh (0rdinance W%o. XXVI/1982, s. 8):; Chad
(Ordinance No. 30/1975); Colombia (for federations and confederations,
Labour Code, s. 417); liberia (Decree No. 12/1980); WNicaragua (Decrees
Nos. 911,/1981 and 955/1982); Pakistan (Proclamation of 16 October
1979); Syrian Arab Republic (Agricultural Llabour Code, s. 160);
Thailand (Decree No. 3/1976, read in conjunction with ss. 133 and 141
of the Industrial Relations Act).

2 For example, Algeria (Act No. 82-05,, ss. 40-42); Bolivia
(General Labour Act, s. 113(c)); Brazil (Consolidated latour laws, s.
872); Colombia (Act No. 48/1968, s. 3); Cyprus (Rule 79B); Dominican
Republic (Labour Code, ss. 374, 377, 633 and 655); Ecuador
(Constitution, Article 31K and labour Code, s. 466); Ethiopia (Latour
Proclamation of 1975, ss. 99 and 106); Gabon (Labour Code, s. 239 et
seq.); Ghana (Industrial Relatiors Act, 1965, ss. 18 and -21); India
(Industrial Disputes Act, 1947, s. 10);: Jamaica (Labour Relations and
Industrial Disputes Act, 1975, as amended, s. 15); Kenya (Trade
Disputes Act, 1965, ss. 21 and 22); Lesotho (Laws Nos. 34 of 1975 and
21 of 1982); Malaysia (Industrial Relations Act, s. 26):; HMalta
(Industrial Relations Act, s. 27); Mauritius (Industrial Relationms
Act, ss. 82-83); Mauritania (Labour Code, Book IV, ss. 40 and 48);
Nigeria (Industrial Disputes Decree No. 7,/1976); Paraquay (labour
Procedure Code); Singapore (Industrial Relations Act, s. 31); sri
Lanka (Industrial Disputes Act, ss. 40 and 43); Sudan (Industrial
Relations Act, 1976, ss. 17-31); Tanzania (Permanent Labour Tritunal
Act, 1967, s. 22); Tunisia (Labour Code, ss. 384 to 387); Zambia
(Industrial Relations Act, 1971).
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emergency powers or may be attributed by governments to the existence
of a crisis. The Committee considers that, inasmuch as the prohitition
or general suspension of strikes constitutes a major restriction cf one
of the essential means available to workers and their organisations for
furthering and defending their interests, such wmeasures cannct ke
justified except in a sitvatior of acute national crisis, and then only
for a limited period.

Specific restrictions on the
right to _strike

207. In some countries the 1legisation, while admitting the
principle of the right to strike, introduces a number cf more or less
important restrictions on such action: these restrictions corcern
certain categories of workers; or they are imposed in the light of the
objectives of the strike or the methods employed; or they are derived
from provisions imposing time limits which must elapse before wcrkers
can resort to strike action.!t

servants and_workers_ in
essential services

208. National legislations differ radically on the subject of
the legality or otherwise of work stoppages decided by public servants.
A couparison of current legislation in a number of countries shows that
a variety of possibilities are provided for, along with several
possible solutioms.

209. At onre extreme there are countries whose 1legislaticn
specifically recognises the right to strike of public servants2 and
where, if a dispute can be settled neither Ly existing machinery nor
through consultation or negotiation, they can lawfully engage in strike
action. The 1laws ard requlaticns in force may, however, restrict the
exercise of this right by people in certain positions.3

210. Some countries make no distinction between strikes in the
public sector and strikes in other sectors of the economy: puklic
servants must simply observe the normal procedure 1laid down in the
general legislation of the country.+*

211. In another group of countries, there are no 1laws or
requlations concercing the legality or otherwise of strikes ty public

! With regard to Panama, the Committee noted with satisfacticn in
1982 that Act No. 8/1981 had removed the 1limitation imposed on the
exercise of the right to strike which made such exercise subject to the
condition that the demands for better working conditions made by
workers should not, in the opinion of the administrative authority,
affect the profitability of the undertaking.

2 For example, Benin, Canada, Comoros, Finland, France, Greece,
Ivory Coast, Luxembourqg, Mexico, Niger, Norway, Portugal, Senegal,
Sweden, Togo, Zaire.

3 See para. 212 below.

¢ For example Italy and Swveden.
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servants. Since the silence of the legislation on the matter is open
to different irterpretations, various legal soluticns have been adopted
by the countries corcerned in such cases. On the one hand, the
legality of a strike may be tacitly recogrised or implied Ly the
government's attitude towards the recognition or registration c¢f trade
unions.! (If a trade union's constitution, rules or other documents
that have to be submitted to a competent authority provide for strike
action and the authority does nct raise ary objection, it can ke
assuped that work stoppages are leqgal.) On the other hand, the issue
may remain a matter of controversy.2? Finally, ¢the absence of any
general or specific provisions relating to strikes in the putlic
service may be interpreted as their tacit prohibition.? In a nusker of
countries, the legislation explici*ly denies the right o¢f fpuklic
servants to strike.* .

212. Even the fact that the right to strike in the puklic
service 1is explicitly or tacitly recognised does not mean that all
public servants enjoy unlimited freedom in this resrect. on the
contrary, various limitations and restrictions have been introduced Ly
law and in practice in a considerable number of countries that
authorise strikes in the public service. These restricticns appear to
be based on a variety of criteria, such as the level of responsikility
of the officials concerred, their place in the administration
hierarchy, the nature of the services they perform and the conditions
in which a strike is called ard corducted.s

213. Numerous countries also have provisions prohibiting or
limiting strikes ir essential services. However, the concept of
essential services varies from one national legislaticn to another. 1In
some cases, a long list of such services is given in the 1law itself;s

1 For example, Israel, Madagascar, United Kingdom.
2 For example, Austria, Belgium, Denmark, Netherlands.
3 For example, Federal Republic of Germany.

4 For example, Bolivia, Brazil, Burundi, Chile, Colcmbia, Costa
Rica, Ecuador, Guatemala, Honduras, Kuwait, Iebanon, Morocco,
Nicaragua, Philippines, Rwanda, Switzerland, Syrian Arab FReputlic,
Thailand, Trinidad and Tobago, United States, Uruguay, Zinmtabwe.

S Por example, Carada, Finland, Japan, Luxenmkourg, Madagascar,
Mexico, Norway.

6 For example, Brazil (Legislative Decree No. 1642/1978); United
Reputlic of Cameroon (Labour Code, s. 165, paragraph 3, and Decree No.
747969, s. 2); Canrada (the legislation of the Province <c¢f Alberta):
Colombia (Labour Code, s. Uu43C and Decrees Wos. 414/1952, 1593/19%9,
1167,1963 and 57 and 534/1967) ; Costa Rica (Labour Code, s. 369;
however, subsection (b) of s. 369 (concerning transport and port wcrk)
has been declared unconstitutional); Dominican Republic (labour Code,
ss. 370 and 371); Guyana (law on Public Utilities, Cap. 54:01); India
(Essential Services Maintenance Act, No. 40, 1981); Jamaica (Labour
Relations and 1Irdustrial Disputes Act, 1975, as amended, ss. 15 and
28) ; Kenya (Trade Disputes Act, 1965); Lesotho (Act ¥o. 34,1975,
amended in 1982); Malawi (Trade Disputes (Arbitration and Settlement)
ordinance); Pakistan (Industrial Relations Ordinance, ss. 31-33);
Poland (Trade Unions Act, 1982, s. 40(l) and (2)); Sri Lanka (Fssential
Services Act, 1979); Swaziland (Industrial Relations Act, 1980, s. 65
and Note No. S4,/1982); United States (Labor-Maragement Relations Act,

(Footnote continued on next page)
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sonetimes, the definition of such services covers all activities which
the government may consider appropriate or all strikes that may te
contrary to public order, the general interest or economic
development.!

2l4. In the opinion of the Conmmittee, the principle whereby the
right "to strike may be limited or prohibited in the public service or
in essential services, vhether public, semi-public or private, would
become ameaningless 1if the 1legislation defined the public service or
essential services too broadly. As the Coamittee has already mentioned
in previous gemeral surveys,2 the prohibition should Le confined to
public servants acting in thelr capacity as agents of the puktlic
authority or to services whose interruptior wculd endanger the 1life,
personal safety or health of the whole or part of the populaticn.?
Moreover, if strikes are restricted or prohibited in the public service
or in essential services, appropriate quarantees must tke afforded to
protect workers who are thus denied one of the essential means of
defending their occupational interests. Restrictions should be offset
by adequate impartial and speedy conciliation and arbitration
procedures, in which the parties concerned car take part at every stage
and in which the awards should in all cases ke binding on toth parties.
Such awvards, once rendered, should be rapidly and fully implemented.

(Footnote continued from previous page)

1947, ss. 206-210); Venezuela (Labour Act (Requlations), s. 393);
Zambia (Industrial Relations Act, s. 3).

In New Zealand, the Industrial Relations Act, 1973, lays down
certairn procedures to be followed before calling a strike in essential
industries and export slaughterhouses (sections 125 and 1252). The
Trade Act, 1975, authorises the Court of Arbitration to crder a
resumption of work on the grounds that the econony of the country is or
may be seriously affected by a strike. A request to this effect may te
addressed to the Court by a Mirister or by a person directly affected
by the strike (section 119C). ¥Finally, an amendment to the Industrial
Relations Act adopted in 1981 confers special povers on the Minister of
Labour in the event of a strike or threat of strike in essential
industries and export slaughterhouses affecting the public interest
(section 125B-E).

1 FPor example, Cyprus (Supply and Services (Transiticnal Povers)
(Continuation) Law, Cap. 175A); Philippines (Labour Code, s. 264);
Trinidad and Tobago (Industrial Relations Act, s. 65); Tunisia (latour
Code, s. 389).

2 See RCE, Report III (Part IV), ILC, 43rd Session, 1959, para. 68,
and General Surveys of 1973, para. 109, on freedom of association and
collective bargaining and of 1978 on forced labour, para. 123. See
also, ILO: Committee on Preedom of Association, 218th Report, Case No.
1131, para. 779.

3 The Committee on Freedom of Association has, for example,
considered that the hospital sector and air traffic control are
essential services; but it has considered that banking, agricultural
activities, ports, the metal, petrol, tobacco, and printing industries,
teaching and radio and television, for example, are not essential
services in the strict sense of the term.
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Requisitioning, mipisum service

215. Under the leqislation of some countries, workers on strike
can be requisitioned.t! The requisitioning of workers could be abused as
a means of settling labour disputes, and such action is therefore to be
avoided except where, in particularly serious circumstances, essential
services have to be maintained. Requisitioning may be justified by the
need to ensure the operation of essential services in the strict sense
of the term. In other sectors of the economy, on the other hand, the
Conmittee considers that, if a total and prolonged stoppage of work in
a major industrial sector is liable to endanger the life, safety or
health of the population and cause an acute national emergency, the
naintenance of a minimum service - concerning a specified category of
vorkers - would seem to be Jjustified. For such a measure to te
acceptable, the minimum service should be restricted to operations that
are strictly necessary to avoid endangering the life, personal safety
or health of the whole or part of the population; at the same tine,
the workers' orgarisations should, if they wish, be able to particirate
in defining the nminimum service along with the employers and putlic
authorities.2 Such a system could also be used in the case of essential
services in order to avoid a total ban on strikes in these services.

BRestrictions relating to the
objectives of a_strike

216. In many countries political strikes are explicitly or
tacitly recognised as unlawful. Flsevhere, restrictions on strikes can
be applied in such a way that any strike may be considered as
threatening the security of the State. The Committee considers that
trade union organisations ought to have the possibility of recourse to
protest strikes, in particular where aimed at criticising a
government's economic and social rolicies. Howvever, strikes that are
purely political ir character do not fall within the scope of the
principles of freedom of association.3

217. As for sympathy strikes, where workers come out in sufrport
of another strike, they are recoqnised as lawful in certain countries.+
It would appear that more frequent recourse is being had to this form

t Por example, Cyprus (Supply and Services (Transitional Powers)
(Continuation) Llaw, Cap. 175A4); Portugal (lLegislative Decree V¥No.
637/74); Tunisia (Labour Code, s. 389); Upper Volta (Ordinance No.
82.003/1982).

2 See, for example, ILO: Committee on Freedom of Association, 204th
Report, Case No. 952, para. 162; 221st Report, Case No. 1097, para. 8i.
In Greece, for essential services, only a oinimum service nmust te
ensured in the case of a strike. The unions participate in defining
the number and composition of the teams required for the essential
service (Law No. 1264, 1982, s. 21).

3 See, for example, IL0: Committee on Freedom of Association, 139th
Beport, Cases Nos. 737-744, para. 124,

¢ For exanmple, France, Pederal Republic of Germany, India, Italy,
Spain (in its ruling of 8 April 1981 the Constitutional Tritunal
considered that the provisior declaring sympathy strikes unlawfnl was
unconstitutional in that it tended to limit the exercise of the right
to strike to those "directly" concerned), Sveden, United Kingdos.
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of action because of the structure or the concentration of industries
or the distribution of work centres in different regions of the world.
The Committee considers that a general prohibition of sympathy strikes
could lead to abuse and that workers should be able to take such action
provided the initial strike they are supporting is itself lawful.

Restrictions relating to the
pethods used

218. Where the right to strike 1is guaranteed by a ccuntry's
legislation, the first question that arises is whether the action taken
by the wvorkers constitutes a strike as defined by the law. Normally
speaking, any work stoppage can ke described as a strike, however short
or limited it may be. The problem would seem to be more complicated,
hovever, where there is no stoppage but merely a slowing down of work
{(go~slow) or the strict application of the rules (work to rule).
Staggered, sit-down and 1lightning strikes, repeated walk-outs and
picketing also pose a problem. The Cosmittee shares the orinion of the
Committee on Freedom of Association that, as far as the methods of
exercising the right to strike are concerned, restrictions on working
to rule, the occupation of an enterprise or working premises, sit-down
strikes and picketing can only be justified if the action ceases to be
peaceful.

Provisions imposing a waiting
period on_strikes

219. In a large number of countries the law requires notice to
be given of an intentior to strike, allows for a cooling-off pericd or
stipulates that the majority of the workers concerned or the general
assembly of the union pmust first signify their approval of a strike
order.! Such procedures should not be so cumbersome as to render the
lavwful strike impossible in practice. :

220. The legislation of many countries requires workers to
notify the administrative authorities of an intention to strike and to
resort to conciliation and arbitration procedures before a strike is
allowed to commence.?

221. Finally, there is the special situation ir some <ccuntries
where trade unions, having voluntarily decided to register with the
authorities (which in turn entitles them to use the official machinery
for the settlement of labour disputes by means of conciliation and
arbitration proceedings with binding awards), are not allowed tc strike

1 For example, Burundi, Denmark, Honduras, Philippines, Poland,
Switzerland, United Kingdom/Hong Kong, United States.

2 In this regard, in countries where conciliation and arbitration
are voluntary, due account should be taken of the Voluntary
Conciliation and Arbitration Recommendation, 1951 (¥o. 92), whose
Paragraph 7 states that "no provision of this Recommendation nmay te
interpreted as limiting in any way whatsoever the right to strike". &s
to compulsory conciliation and arbitration procedures, which can in
practice be tantamourt to a ban on strikes, the Committee draws
attention to the comments in paragraph 204 above.
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if a strike bar has beer included in an awvard or vhere they are tound
by the terms of an award.!?

222. Most legislation that restricts the right to strike
contains clauses providing for sanctions against wvorkers who infringe
these provisions. 1In some countries, striking illegally is a gfpenal
offence punishable by a fine or term of imprisonment.2 Elsewvhere,
engagiag in an unlavful strike may be considered an unfair practice and
incur the corresponding civil action and disciplinary sanctions.

223. As regards strikes the Coumittee considers that renal
sanctions should only be imposed vhere there are violaticns of strike
prohibitions wvhich are in conformity with the principles of freedom of
associatiorn. In addition, in these <cases the sanctions should be
proportionate to the offences committed, and penalties of dimprisonment
should not be imposed in the case of peaceful strikes. The Committee
considers that the application of disproportionate penal sanctions does
not favour the development of harmonious industrial relations.

%
* *

224. Interference by the administrative authorities in trade
union activities may raise difficulties in the application cf Article
3 of Convention No. 87, particularly vhere an organisation's financial
administration is concerned. The princirles embodied in the Coavention
do not exclude the possibility of external control over the internal
activities of an organisation if it is believed or alleged that the law
or a union's rules are being infringed. In order to guarantee an
impartial and objective procedure, howvever, such control shculd be
subject to reviev by independent judicial authorities. Similarly, the
inviolability of the premises and correspondence of trade union
organisations should be secured ty judicial guarantees.

P LT D P

1 For example, RAustralia (Conciliation and Arbitration Act), New
Zealand.

2 For example, Bahamas (Industrial Relations Act, S. 72) ;
Bangladesh (Ordinance No. XXVI/1982, s. 8); Philippines (Lakour Code,
S. 273) ; Poland (Trade Union law, 1982, s. 47 provides for sanctions
against strike leaders); USSR (Penal Code of the RSFSR, s. 190).

In Japan, penal sanctions for strike action have Leen imposed by
the Supreme Court or certain workers who have organised or instigated
strikes in public services.

As regards the legislation in the USSR, the Committee cn Freedon
of Association has noted the formal assurance given by the Government
of the USSR that a collective stoppage of work is not, and never has
been regarded as absenteeism and that Soviet legislaticn does not
provide, and rnever has provided any sanction in respect of a ccllective
stoprage of work £for the purpose of supporting the claims of the
vorkers. The Committee has recommended the Government of the USSR to
take appropriate steps to ensure that this assurance is generally knowun
to the vorkers concerned (23rd Report, Case No. 1lll, para. 227). As
regards section 190 of the Penal Code of the RSFSR mentioned above, the
Government states that it does not share the Committee's opinion as
concerns the interpretation given to this provision and the possibility
of systematically applying penal sanctions in cases of strikes.
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225. The most comnon restrictions on the right of trade unions
to organise their activities and to formulate their programmes agrear
to concern the political activities of organisations and the right to
strike. Given the development of the trade union movement, union
action cannot nowvadays be restricted solely to occupational matters.
A general prohibition of political activities is not only incompatikle
with Convention No. 87 but it is also unrealistic for all fpractical
purposes. Trade unions often undertake some measure of political
action, including support for a political party, which they may con-
sider necessary for the advancement of their economic and social
objectives. Thus organisations should be able to make fpublic their
views on a government's economic and social policy, provided that their
political action does not compromise the continuity of the union
movement or of its ecoronmic and social functions; governments, in turn,
must not endeavour to use organisations as political instruments.

226, With regard to the right to strike, a general prohibition
- sometimes the result of express provisions or, as in many countries,
the cunulative effect of provisions concerning the official disfutes
settlement pmachinery - constitutes a considerable limitation on the
means available to trade unions to further and defend the interests of
their members and on their right to organise their activities. 2
prohibition of this pature can only be justified in circumstances of
acute national crisis and for a limited duration. A permanent ban on
strikes should only be imposed on public servants acting in their
capacity as public authority officials and on workers in essential
services, and should be compensated by the existence of adeguate
impartial and speedy conciliation and arbitration procedures. Finally,
restrictions rTelating to the objectives of a strike and to the methods
used should be sufficiently reasonable as not to result in practice in
a total prohibition or an excessive limitation of the exercise of the
right to strike.



CHAPTER VIII

Dissolution and suspension
of organisations

227. Article 4 of Convertion No. 87 provides that workers' and
enmplcyers' organisations shall not be 1liable to be dissolved or
suspended by administrative authority. According to Article 6 of the
Convention, this provision also aprlies to federations and
confederations. It is evident that suspension or dissoluticn of
occupational organisations by virtue of administrative powers dces not
provide all the guarantees which normal judicial procedure alone can
ensure. The same principle applies to dissolution or suspension ty law
or by decree: in fact, a decree suspending or dissolving an
organisation constitutes an adoiristrative measure contrary tc Article
4 of the Convention and, moreover, a law to the same effect would ke
incompatible with Article 8, paragraph 2, of the Convention according
to which the lav of the land shall not be such as to impair, nor shall
it be so applied as to impair, the gquarantees provided for in the
Convention. Cancellation of registration may also have the same c¢r a
similar result as suspension or dissolution, either Lecause such
cancellation entails dissolution or because unregistered vnions are
deprived of iasportant advantages in the carrying out cf their
occupational functions.

228. In most countries, the dissolution of an organisation can
be declared only by the judicial authorities, when national legislation
has been contravened. In some countries, the 1law provides that
cancellation of an organisation's registration has to be ordered by the
courts following a request from the registrar.!

229. There are, hovever, a number of countries whose legislation
pernits dissolutionr by administrative authority.2 The situation varies
according to the 1legal possibilities that exist of lodging an apreal
with the courts against the administrative decision and according to
the effacts of the appeal. It is in fact not always clear whether an

1 For example, Pakistan (Industrial Relations Act).

2 For example, Bolivia (Decree made under the General Lakour Act,
s. 129); Colombia (Labour Code, s. 50 - dissolution of a trade union
wvhich has organised or supported an unlawful strike); Guatemala (Labour
Code, s. 226 -~ however, the regulations for the implementation of
Conventions Nos. 87 and 98 which vwere adopted and published on 3
December 1981 stipulate that the provisions of paragraph (a) of s. 226
of the Code concerning the dissolution of trade unions, when it can be
proved in court that they are involved in electoral or party politics,
are applied in the light of the guarantees provided under Article 43,
paragraph 4, and Articles 44 and 65 of the Constitution); Senegal (Act
No. 65~40/1965 - the Governrent states that these provisions are no
longer applied); Yemen (Labour Code, s. 157).
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appeal is possible?! and, even where it is, it does not necessarily have
the effect of staying the execution of the administrative decision.2

230. As regards the suspension of organisatiors or of their
activities, in certain countries suspension by administrative authority
is specifically provided for in the legislation.3

231. Under the legislation of other countries, the registrar has
more or less discretionary power to cancel the registration of a trade
union.* There is generally a right of appeal against such a decision.

1 For example, El Salvador (labour Code, s. 230); Somalia (lLakour
Code, s. 27).

2 For example, Venezuela (labour Act, ss. 193-199 - the Government
states that in practice this provision is hardly ever applied).

3 For example, Colombia (Lakour Code, s. 45C); El Salvador (Lakour
Code, s. 230); Kenya (Trade Urions Ordinance, ss. 17 ard 18); Malaysia
(Trade Unions Act, s. 18).

In the case of Panama, the Committee noted with satisfactig¢n in
1973 that the new labour Code had repealed section 294 of the earlier
Code which empowered the Minister of labour to suspend trade unions Ly
administrative action.

¢ Por example, Ghana (Trade Unions Ordinance, s. l4); India (Trade
OUnions Act, ss. 10 and 1l):; Kenya (Trade Unions Ordinance, ss. 17 and
18) ; Malawi (Trade Unions Ordinance, ss. 13 and 1l4); New 2ealand
(Industrial Relations Act, s. 12C); Sri lanka (Trade Unions Ordinance,
ss. 15-18).

In certain cases, some of the grounds for cancellation listed in
the legislation seem to give the registrar ard minister more or less
discretionary power when taking their decision.

This is the case, for example, in Malaysia (if the registrar
considers that a union has been, is being, or is likely to be used for
unlawful purposes or for any purpose contrary to its rules: 1Trade
Unions Act, s. 15); Sirqapore (if he corsiders that a union is keing
used against the interests of the workers or, having regard tc¢ the
existence of another union for the same category of workers, he
considers that it is necessary in the interests of the workers to
deregister a union: Trade Unions Ordinance, s. 195).

In the case of Guyana, the Committee noted with satisfacticn in
1973 that section 27 of the Trade Unions Ordinance had been amended, to
the effect that a decision of the registrar to withdraw or cancel the
registration of a trade union shall not apply until the time allowed
for the filing of an appeal to the High Court has expired or, where
such an appeal has beer filed, until the appeal has Leen determined by
the High Court.

Similarly, in the case of Japan, the Coomittee noted with
of 1978 to the effect that the cancellation of the registration of a
trade union can take effect only after the expiry of the period for
appeal or after the decision of the court if an appeal has been lodged.
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It can, however, in some cases, only be brought before the conmfetent
minister.t 1In cases wvhere a decision to cancel an organisation's
registration, even though open to appeal to the +judicial authorities,
may take effect before the Jjudicial authorities have given their
decision or even before an appeal has been lodged, the legislation has
the effect of permitting the suspension of a trade union ty
administrative authority.

232. The proper implementation of the principle set out in
Article 4 of the Convention inmfplies more than the existence of a
legislative provision providing for the possibility of appealing
against such decisions to the courts; decisions should not be permitted
to take effect until a specified period of time has elapsed without any
appeal being 1lodged or until they have been confirmed by the judicial
authority. However, even a right of appeal to the courts does not
always constitute a sufficient guarantee since, if the authority
possesses discretionary power inr reaching its decision, the judges can
do no more than verify whether the law has been correctly applied. The
judges should therefore be in a position to examine the substance of
the case as well as the grounds for the dissolution or susgpension of an
organisaticn.

233. Apart from the cases where the dissolution or suspension of
a trade union is goverred by ordinary trade union 1legislaticn, there
are a number of irstances ir which trade unions have been dissolved cr
suspended by ad hoc legislatior, by a special act or decree.?

234, The Committee on Freedom of Association, which has examined
a number of cases of dissolution or suspension ocf one or more trade
unions or of the suspension of their activities, has recalled on many
occasions that trade union organisations should not be dissolved Ly
administrative authority and has emphasised the particular gravity of
a measure providing for the suspension of trade union activities which

1 For example, Malaysia (Trade Uniors Act, s. 711); Singafore
(Tfrade Unions Act, ss. 17 and 18: the minister's decision is final and
no appeal to the courts is possitle).

2 For example, Central African Republic (the General Union of
Central African Workers (UGTC) was dissolved by Presidential Decree of
16 May 1981; moreover, since 1 September 1981 the activities of trade
union organisatiors have been suspended) ; Nigeria (the registration of
all trade unions was cancelled by Decree No. 22 of 1978, which amounted
to dissolution by administrative authority); Poland (the <tegistration
of all existing trade unions was cancelled under the Trade Union Act of
8 October 1982); Turkey (after the military takeover of 12 September
1980, certair trade unions were suspended).

In Tanzania, the President of the Republic may order the
cancellation of the registration of a trade union, subject to the
approval of the National Executive Committee of the Party (Trade Union
ordinance, Chpt. 381 and JUWATA Act, 1979).

In the case of Greece, the Committee noted with satisfaction in
1977 the enactment of Act No. 89 of 1975 which restored full rights to
*he trade unions dissolved under the previous regime and provided for
the restitution, as far as possitle, of their property.
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affects all aspects of trade union life.! The Committee cn Freedcm of
Association considers that it is essential that any dissolutior or
suspension of workers' or employers' organisations should te carried
out in the final event by the judicial authorities, which alone can
guarantee the rights of deferce. These principles, the Committee has
pointed out, are equally applicable when such measures of suspension or
dissolution are taken even during an emergerncy situation.? The
Conmitteé on Freedom of Association has also recalled the principle
that the assets of dissolved trade unions should be temporarily placed
in trust and finally distributed amonqg the members of the dissolved
organisation or transferred to the organisation which succeeds it, it
being understood that this expression means the organisation which
continues the aims for which the first organisation was set up and does
so in the same spirit.3

*
* *

235. The dissolution and suspension of trade unior organisations
are extreme forms of interference by the authorities in the activities
of organisations. 1In view of the gravity of these measures, therefore,
it is important that they should be accompanied by all the necessary
guarantees, which can only te secured under normal judicial procedure.

1 IL0: Committee on Freedom of Association, 214th Report, Cases
Nos. 1040 and 1097, paras. 603 and 75l.

2 JLO: Committee on Freedom of Association, 220th Report, Cases
Nos. 997, 999 and 1029, para. 86.

3 I1L0: Committee on Freedom of Association, 110th Report, Case No.
519, para. 82; 194th Report, Case No. 900, para. 258; 221st Report,
Case No. 1097, para. 87.



CHAPTER IX

Right of organisations to establish and join federations
and confederations and to affiliate
with international organisations

236. Article S of Convention No. 87 provides that "workers' and
employers' organisations shall have the right to establish and join
federations and corfederations and any such organisation, federaticn or
confederation shall have the right to affiliate with internaticnal
organisations of workers and employers". Article 6 stipulates that the
provisions of Articles 2, 3 and 4 of the Convention agply to
federations and confederations.

237. Convention No. 87, therefore, does not merely recognise the
right of organisations to establish bodies operating at a higher level;
it extends to the latter the same rights as are accorded tc the first-
level organisations.

Bight of federatior and confederation

238. In order to co-ordipate, standardise and centralise their
activities, to <carry more weight and to secure better protection for
the workers, trade unions generally group together in federations -~
either federations with a vertical structure covering organisations
which represent the same or similar categories of vorkers or
federations with a horizontal structure which operate on a geographical
basis and consist of trade unions representing workers in different
occupations or branches of activity. In the same desire to standardise
their activities and increase the protection they afford, trade union
federations in turn often form national and inter-occupational
confederations.

239, In many countries, trade unions are able to exercise the
right of federation and confederation in complete freedom. Elsewvhere,
however, the right is curtailed ty a numker of legal restrictions.

Mipimum pumber of sember organisatioms

240. Certain legislative rrovisions governing the <creation of
federations ard confederations stipulate - normally for troth tyfpes of
organisation - a minisum requirement for the numkter of nesber
organisations; this may be expressed either as a fixed number or as a
proportion of the lower-level organisatioms.! In so far as they regquire
the affiliation of a large number of organisations, provisions such as

1 Por example, Brazil (Consolidated labour laws, ss. 534 and 953%5);
Coloabia (Decree No. 1469,1978, ss. 27 and 28);: Dominican Refpublic
(Resolution No. 15/1964); E1 Salvador (Labour Code, S. 257y ;
Philippines (lLabour Code, s. 237a); Portugal (lLegislative Decree No.
215 B/75).
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these are 1liable to prevent +he establishment of federations and
confederations.

linited affiljiation

241. In certain countries, many of which also stipulate a
pinimum membership of the kind described above, the law only allous
organisations of the same profession, branch of activity or region to
group together 1in federations cr confederations. In this case, it is
impossible to form inter-occupational or inter-regional associations.

242. In most of the countries involved, the leqislation reguires
member organisations to belong to the same branch of activity or
occupation.t In some others, legislative provisions imgosing
occupational restrictions are found side by side with requirements as
to the geographical origin of these federations or confederations,.?

243. The most serious protlem arises under the =single-trade-
union system, where only one federation may be constituted for a given
occupation (or groups thereof) or region and where not more than one
national centre or confederation of workers or employers is admitted.
This situation has already been examined and commented vupon 4in the
section on trade union monopoly in Chapter V. It should be added that
in certain countries a national confederation c¢r trade union has tLeen
set up ry legislation.3

244, W®hile in some cases the law authorises the formation only
of a single central organisation for the whole country, the opposite
situation arises in one country whose 1legislaticn prohibits the
establishment of a national confederation covering the wcrkers of
different branches of activity and lists the confederations that may
legally exist, which correspond to specific economic activities.* 1In
another country trade union legislation does not arrly to
confederations,S while elsevhere again the 1legislation contains no
provisions regarding the right to establish federations and
confederations.®

245. The guarantees provided for by the Convention imply that
organisations must be entitled tc form federations freely if they =o
vish, as regards both the occupations and the geographical area that
they cover. Consequentliy, legislation requiring an excessive mirimunm
number of trade unions or federations for the estalklishment of
organisations of a higher 1level or preventing the formaticn of
federations composed of unions which represent different activities is

! For example, Kuwait (Labour Act, 1964, s. 79); Malaysia (Trade
Unions Act, ss. 72 and 73); Peru (Supreme Decree No. C21, s. 23).

2 For example, Nicaragua (Trade Union Regulations, ss. 43 and 62);
Philippines (Labour Code, ss. 237 and 238).

3 For example, Kenya, Tanzarnia, Uganda, Zaabia.
¢ Brazil (Consolidated Labour laws, s. 5395).

S Argentina (Act VNo. 2210571979 - according to the Government,
confederations could be established under ordinary civil law).

6 Ghana.
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incompatible vith the provisions of the Convention. Similarly,
prohibition of the establishment of federations or a requirement .that
previous authorisation be obtained are clearly contrary tc the
principle of freedom to «create orqganisations of a higher 1level.
Finally, confederations should be able to represent lcwer-level
organisations belonging to different branches and occupations and to
operate at <the national 1level. The Committee also must recall that
legislation which authorises the establishment of only one
confederation for a particular occupation or region or only a single
national confederation or centre is contrary to the provisions of the
Convention.

Limitation of the right to federate

and confederate of gpecific

246. legislation sometimes contains specific provisions
regarding the right of certain types of workers' organisation to form
federations and corfederations. In several countries, for exanmgle,
organisations of public servants and of agricultural workers! are
explicitly or implicitly required by law to federate among themselves
and are prevented from affiliating respectively with private sector
federations or federations of non-agricultural workers. Therefore, in
the case of public sector trade unions and agricultural wvorkers' trade
unions, these provisions subject the right of federation to
restrictions that are not imposed on the other organisationms.

247. PRestrictions on public sector organisations often take the
form of a formal prohibition of affiliation with other organisations.2
Sometimes a prohibition of affiljiation with private sector trade unioms
may ensue indirectly from provisions preventing public servants froa
belonging to organisations that envisage or impose the use of strike
acticn.3

248. For the Convention to be properly applied, organisations of
public sector officials should have the right to affiliate with
federations and confederations wvhose memrbership includes private sector
organisations. Any restrictior in this respect is incompatikle with
the right of organisations to establish and join federaticns and

1 See Chapter XIII on rural workers.

2 For example, Malaysia (Trade Unions Act, s. 27 - with regard to
vorkers in public bodies, their trade unions may affiliate only with
unions whose affiliation is 1likevise restricted to vorkers in the
public sector); Mexico (Federal lavw for Workers in the Service of the
State, s. 79; hovever, the Federation of State Employeés is a member of
the labour Congress, to vhich trade unions covering other types of
employees also belong); Peru (Decree No. 063/82 PCH, s. 18).

In the case of Cyprus, the Committee noted with satisfagticn in
1981 that section 59(l) of the Public Service law, which restricted the
rights of civil servants to join trade unions, had been repealed by law
No. 31,/1980.

3 For example, Switzerland (Federal Act respecting the Conditions
of Service of Federal Employvees, 1927).
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confederations of their own choosing, unless affiliation to the higher=-
level body is linked to the obligation to use strike action.!?

249. As to the _activities of higher-level orgapisations, a
number of countries 1impose <certain important restrictions on their
activities which deny them the right ¢to strike or to targain
collectively, or both.2 Restrictions of this type can seriously hamper
the development of industrial relations, particularly in the cace of
small vunions which, on account of their limited strength and untrained
leadership, may not be able Ly themselves to further and defend in an
effective manner the interests of their members. Frovisiors of this
nature are incompatible with Article 5 of the Conventior.3

International affiliation

250. The right of workers' and employers' organisations ¢to
affiliate with international occupational organisations seenms tc be
recognised in most countries. There are, however, several exceptions,
as when national legislation makes the affiliation subject to previous
authorisation by the pukblic au*horities* or only permits affiliation
under certain conditions fixed by law.S Sometimes, the law prohitits
trade unions from receiving financial assistance or subsidies fronm
occupational organisations outside the country.¢ The Conmnmittee on
Freedon of Association considers that prohibitions of this nature are
prejudicial to the gquarantees provided for in Article 5 of the
Convention, ir as much as the principle of free affiliaticn to
international organisations implies the.right for national trade uniocns

1 See para. 214 above.

2 For example, Chile (Legislative Decree No. 2758/1979, ss. 4 and
7); Colombia (Labour Code, s. 417); Ecuador (Labour Code, s. 457); El
Salvador (Labour Code, s. 260); Honduras (Labour Code, s. 537);
Swaziland (Industrial Relations Act, 1980, s. 33); Uruguay (Act No.
15328 of 1982, s. 2).

3 See ILO: Committee on Freedom of Association, 217th Report, Case
No. 1109, para. u483.

¢ For example, Bahamas (Industrial Relations Act, =s. 38); Brazil
(Consolidated Labour Laws, s. 565); Kenya (Presidential Decision,
1965); Libyan Arab Jamahiriya (Act No. 107/1975, ss. 19, 28 and 29);
Malawi (Trade Union Ordinance, s. 34); Malaysia (informa*ion suprlied
by the Government) ; Swaziland (Industrial Relations Act, 1980, s. 34);
Zambia (Industrial Relations Act, s. 119).

S In Ethiopia (Proclamation No. 222 of 1982), the law only allows
the sole central organisation the right to siqn agreements with
international organisations on the basis of the princifples of
proletarian internationalism. In Chad, trade unions may affiliate with
African-aligned organisations.

6 For example, Argentina (Act No. 22105/1979, s. 10); Philirgines
(Labour Code, s. 271 - previous authorisation must be obtained from the
minister); Zambia (Industrial Relations Act);: Zimbabwe (Act concerning
unlawful organisations).
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to benefit from the services and advantages flowing from their
affiliation.?

251. Provisions such as these are not compatible with +the
principles of free and voluntary affiliation of trade unions with
international organisations guaranteed under Article 5 of the
Corvention. The latter gives expression to the fact that workers or
enployers are united by a solidarity of interests, a solidarity which
is not 1limited either to one specific undertaking or industry or even
to the national ecoromy but extends to the whole international econonmy.
The right corresponds in fact to the practice followed by the  United
Nations and the International labour Organisation, both of which have
formally recognised international organisations of workers and
emplovers by granting them consultative status and, in the case of the
IL0, associating them directly with its activities.? The princirles set
forth in Article 5 carry with thex the right of national trade unions
to benefit from the advantages and services which may result from their
affiliation, the right for representatives of the trade unions to
participate in the work of the international organisations with which
their uniors are affiliated and the right for national and
international organisations to keep contact with one another and to
exchange their trade urion publications.

*
* E ]

252. In order to defend the 1interests of their memkters nmore
effectively, the first-level trade unions must have the right to form
federations and confederations of their own choosing. Moreover, if
this right is not to remain a dead letter, the higher-level
organisations must also enjoy the rights accorded to the tasic
organisations, including the right to Largain collectively and to
strike. It is also an important feature of the international
solidarity of workers and employers that national federations and
confederations should be able to unite at the international level
without hindrance.

LA K X L T R 2 P ¥ 3 .

1t See ILO: Committee on Freedoam of Association, 20lst Report, Case
No. 842, para. 58.

2 See ILO: Committee on Freedom of Association, 181st Report, Case
No. 880, para. 1l13.
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ntroduction

253. The BRight to Organise and Collective Bargaining Convention,
1949 (No. 98), deals with two essential aspects of trade union rights:
workers*' exercise of their right to organise vis-a-vis employers - the
Convention contains specific provisions for the protection of the
individual wvorker against acts of anti-union discrimination and for the
protection of workers!' and employers* organisations against
interference in each other's affairs - and the promotion of voluntary
collective bargaining (Articles 1 to 4).

254. As in the case of Convention No. 87, this instrument
permits nmember States to determine the extent to which the guarantees
provided for in the Convention shall apply to the armed forces and the
police (Article 5).

255. With regard to public servants, who are covered without
distinction by Convention No. 87, Article 6 of Convention No. 98
estakblishes that the Convertion does not deal with the position of
public servants engaged in the adwministration of the State, nor shall
it be construed as prejudicing their rights or status in any way. The
Committee considers that, while the concept of public servant cay vary
to some degree under the various national legal systems, the exclusicn
from the scope of the Convention of persons who are employed ky the
State or in the public sector, but who do not act as agents of the
public authority (ever though they may be in a situation identical with
that of public officials engaged in the administration of the State) is
contrary to the meaning of the Convention; the Committee also considers
that this is made even clearer in the English text of Article 6 of the
Convention, which permits the exclusion solely of public servants
Yengaged in the administration cf the State". The Committee could not
admit the exclusion from the terms of the Convention of important
categories of workers employed ky the State merely on the grounds that
they are formally assimilated to public officials engaged in the
administration of the State. If this were the case, the Convention
night be deprived of much of its scope. The distinction therefore must
be drawn between, on the one hand, public servants who Ly their
functions are directly engaged in the administratior of the State -
that is, civil servants employed in government ministries and other
conparable bodies, as well as officials acting as supporting elements
in these activities -~ and, on the other hand, other persons employed ty
the government, by public undertakings or by autonomous puklic
institutions. Only the former cateqory can be excluded from the scope
of the Convention. .



CHAPTER X

Protection against acts
of anti-union discrimination

256. An important aspect of the right to organise is the
protection afforded to workers and trade union leaders against acts of
anti-union discrimination and victimisation ty the enrlcyer.
Discrimination on dgrounds of trade union membership or activities can
take several forms. Article 1 of Conventior No. 98 establishes first
of all in general terms that "workers shall enjoy adeguate protection
against acts of anti-union discrimination in respect of their
enployment". It then provides that such protection shall aprly more
particularly in respect of acts calculated to: "(a) make the employment
of a worker subject to the condition that he shall not join a union or
shall relinquish trade union membership; (b) cause the dismissal cf or
othervise prejudice a worker by reason of union membership or because
of participation in union activities outside working hours or, with the
consent of the employer, within working hours®. It follows from these
provisions that workers must be adegquately protected against anti-unicn
discrimination both at the time of taking up employment and in the
course of their employment relationship.!

257. As regards union security clauses, which have the effect of
making union mewbership, or payment of union contributions comfgulscry,
the Committee on Industrial Relations at the 32nd Session of the
International Labour Conference finally agreed to express the view 1in
its report that Convention No. 98 could in no way be interrreted as

1 The Committee recalls that, as regards puktlic servants in
particular, Article 4 of the Labour Relations (Puklic Service)
Convention, 1978 (No. 151) stipulates that:

n]. Public employees shall enjoy adequate protection against
acts of anti~union discrimination in respect of their employment.

2. Such protection shall apply more particularly in respect of
acts calculated to -

(a) make the employment of public employees subject to the ccndition
that they shall rot join or shall relinquish membershir of a
public employees' organisation;

(b) cause the dismissal of or otherwise prejudice a public ewmployee
by reason of membership of a public employeest organisation or
because of participation in the normal activities of <such
organisation.®
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authorising or prohibiting unior security clauses, such gquestions Leing
matters for regqulation in accordance with national gractice.!

258. In most countries, the legislation contains general or
detailed provisions protecting workers against acts of anti-urion
discrimination. However, the extent of protectior varies according to
the period covered, the persons protected and the procedures for
enforcing the protective provisions.

The_period covered and persons_protected

259. In a number of cases the legislation contains provisions
aimed at protecting workers_covered by the labour_law against acts of
anti-union discrimination, both at the time of taking up employment and
in the course of employment;2 in other ccuntries, while the legislation

1 JLO: Record_of Proceedings, ILC, 32nd Session, 1949, p. 468. See
also above, paras. 1lu42 to 145.

2 For example, Argentina (Act No. 22105, ss. 55 to 60); Austria
(Act of 14 December 1973); Belgium (Act of 24 May 1921); PBenin (lLakour
Code, s. 7); Brazil (Penal Code, s. 199, and Consolidated Labour 1laws,
s. 543); Byelorussian SSR (Labtour Code and Penal Code); Canada
(Canadian Labour Code, Part Vv, Criminal Code and provincial
legislation); Chad (Labour Code, s. 37); Chile (lLegislative Decree No.
2756,1979, s. 4); Comoros (Labour Code, s. 42); Congo (lLabour Code, s.
210); Djibouti (Act No. 56.816 of 1956, s. 1l(a)); Dominican Republic
(Labour Code, s. 307; the Committee considers, however, that these
provisions are inadequate); France (Labour Code, Book IV, s. L.412-2);
Federal Bepublic of Germany (Works Councils Act, 1972, s. 75; Act of 25
August 1969; Constitution, art. 9(3); Civil Code, s. 134); Greece (Act
No. 1264 of 1982, ss. 14 and 15); Grenada (Act ¥o. 29,1979, s. 7);
Haiti (Labour Code, s. 265); Italy (Act No. 300 of 1970, =ss. 1% and
16); Ivory Coast (Labour Code, s. 4(l) and (2)); Japan (Trade Union
Law, s. 7); Jordan (Labour Code, s. 79); Lluxembourg (Act of 11 May
1936, s. 4); Malaysia (Industrial Relations Act); Mali (labour Code,
ss. 68 and 306); Mauritania (Labour Code, Book I, s. 63; Book III, ss.
3 and 26); Mexico (Constitution, Art. 123 and Federal labour law, s.
357) ; Nicaragua (Decree No. 790, s. 191); Niger (Labour <cCode, s. U4);
Pakistan (Industrial Relations Ordinance, s. 15); Panama (Labour Code,
sS. 388); Papua New Guinea (Industrial oOrganisations Act, s. 66);
Paraguay (lLabour Code, ss. 65 and 282);: Peru (Decree 009 of 1961, ss.
2 and 4); Philippines (Labour Code, ss. 249 and 250); Poland (Trade
Union Act, 1982, =s. 4); Portugal (Legislative Decrees 215/B/75 and
164/A/76) ; Senegal (lLabour Code, s. 29); Somalia (Labour Code, s. 15);
Spain (Act of 10 March 1980 and Decree No. 342/79);: Swaziland
(Industrial Relations Act, 1980, s. 70);:; Togo (Labour Code, s. U4);
Trinidad and Tobago (Industrial Relations Act, 1972, s. 42); Uganda
(Trade Unions Decree, s. 29); Ukrainiam SSR (Labour Code and Penal
Code); USSR (Russian SFSR: labour Code and Penal Code); United Kingdom
(Employasent Acts, 1980 and 1982 and Employment Protection Acts, 1975
and 1978); United States (Labor-Maragement Relations Act, ss. 7 and 8;
from the texts of the laws and other reports submitted by the Govern-
ment, the Committee notes that various categories of workers covered Ly
Conventions Nos. 87, 98 and 14l are excluded from the protection of
federal law and that there is ro leqgislative protection of the rights
addressed in these Conventions in a number of States); Uruguay (Decree
No. 622 of 1973);: Venezuela (Labour Code, ss. 168 and 169); 2Zaire
(Labour Code, s. 228); Zambia (Industrial Relations Act, s. 4);
Zimbabwe (Industrial Conciliation Act and Esmployment Regulations VNo.

(Footnote continued on next fage)
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specifically protects workers against victimisation, particularly
dismissal, durirg their employment, it does not seem to cortain
measures of protection aprlicable to their engagement;! ir sone
countries there are not even any legal provisions protecting wcrkers
against acts of anti-union discrimination:2 in the event of dismissal,
for example, the employer is usually not bound to give reasone for
effecting the dismissal.?

(Footnote continued from previous page)

894 of 1981, s. 6). Most of the Prench non-metropolitan territories
apply the same legislation as ir France.

As regards Barbados, the Ccmmittee noted with satisfaction in
1975 that the text amending the Trade Unions Act (1974) contains a new
provision to prevent acts calculated to cause the dismissal of or
othervise prejudice a wvorker or to bring pressure on him by reascn of
his trade union membership, functions or activities.

It also noted with satisfaction in 1977 that in Dominica the
Industrial Relations Act adopted in 1975 provides for protection of
vorkers against acts of anti-trade union discrimination at the time «cf

engagement.

In 1977, it also noted with satisfaction the new legislative
provisions in Portugal which took account of its comments on the lack
of specific provisions against acts of anti-union discrisinaticn.

It noted with satisfaction in 1973 that the Industrial Relations
Act of 1972 in Trinidad and Tobago provides specific protection against
acts of anti-union discrimination at the time of engagement of a
worker.

1 For example, Australia (for members of Tegistered unions);
Democratic Yemen (Act No. 24 of 1981); Ecuador: Finland; Ghana; 1ILityan
Arab Jamahiriya (Act Wo. 107,/1975, s. 14); Netherlands (the Government
and the Labour Foundation plan to draw up a code of good conduct on
this point).

2 PFor example, Cape Verde, Gabon, Guinea-Bissau, 1Indonesia,
Lebanon, Sri lLanka, Switzerland, Yemen. The Committee of Experts has
requested the Government of Costa Rica to lay down explicitly in the
legislation remedies and sanctions to ensure the effective afpplication
of Article 1 of the Convention.

3 For example, Switzerland. This Government indicates that there
is justification for the 1legal concept whereby the law concerning
termination of contract on grounds of military service or civil service
- based on the principle that such dismissal is a clear abuse of the
lav on dismissals - could also apply by analogy, to the Jjurisprudence
of the courts, in particular as concerns the juridical effect on cther
cases of violation of the law on dismissals, notably in the case of
dismissal on grounds of union membership or union activities. The
worker who is a victim of an act of anti-union discriwminaticn can
prosecute his employer before the civil courts for violation of the law
(Civil Code, s. 2(2)), for damages to his personal interests (Civil
Code, s. 28) or for omission to fulfil the gemeral okligation of
protection (Code of Obligations, s. 328(1)). The burder of proof that
he was a victiom of anti-union discrisination falls on the worker. Many
collective agreements set up bodies having competence to hear this tyge
of dispute.
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260. It nust be emphasised that the protection provided for in
Article 1 of the convention covers not only dismissal but also any
other discriminatory measure which might arise in the <course of
enployment, in particular transfers, refusal of advancement, demotioms,
disciplinary measures, deprivatior of or limitations on wages or social
benefits and other prejudicial acts.t!

261. In contrast to 1legislation which protects workers only
partially or not at all against acts of anti-union discriminaticm, scpe
legislation provides special protection to certain members of a union.
Thus, special protection against dismissal or other actse of
discrimination is sometimes afforded to members of a union whbich has
applied for registration or which is in the process of formaticn2? or to
the foundirg members of a trade union.3 Such protection way also be
afforded against dismissals aimed at substantially reducing the
proportion of unionised workers or of members of a particular union
anong the workers ir an enterprise.*

262. The legislation in a large number of countries enphasises
special protection of trade union rerresentatives,S who are usually
more exposed to acts of discrimination.s®

1 For example, in Greece, Jjustification for the transfer of an
elected member of a trade union is determined by a special trigpartite
conmittee (the president of the court of first instance, a workers'
representative and an employers' representative) (Trade Union 2act of
1982, ss. 14 and 15).

2 FPor example, Australia (Commonwealth Conciliation and Arbitration
Act, S. 5): New Zealand (Industrial Relatiors Act, s. 15C); Nicaragqua
(Decree No. 790, ss. 192-193).

3 For example, Colombia (Labour Code, s. U406), Ecuador (lLakour
Code, s. 188); Guatemala (Labour Code, s. 223); Honduras (lakour Ccde,
S. 517); New Zealand (Industrial Relations Act, s. 150); Panama (labour
Code, ss. 381, 383, 384); Peru (Decree WNo. 23-DT57 and Decree VNo.
27/57); Sweden (Act 506/36); Venezuela (Labour Code, s. 198 and Decree
1563/73, s. 358).

¢ For example, El Salvador (labour Code, s. 251); Panama (lakour
Code, s. 388).

5 For example, Algeria, Angola, Argentina, Brazil, Colombia,
Ecuador, Egypt, Finland, France, Guatemala, Honduras, dungary, India,
Italy, Nicaragua, Pakistan, Panama, Peru, Romania, Spain, Trinidad and
Tobago, USSR, Venezuela. In Egypt (Act FNo. 1/1981, s. 48) and in
Brazil (Codification of labour law, s. 543) the 1law also protects
candidates for election to the executive committee of a trade union
organisation during the period of their candidacy.

6 The Workers' Representatives Convention (No. 135) and Reccmmenda-
tion (No. 143) of 1971 provide. that workers' representatives (including
trade union representatives) in the undertakirg are to enjoy effective
protection against any act prejudicial to them, including dismissal,
based on their status or activities as a workers' representative cr on
union membership or participation in union activities, in sc far as
they act in conforeity with existing laws or collective agreements or
other Jjointly agreed arrangements. The Recommendation provides that
measures which should be taken to ensure effective rrotection nmight
include, inter alia, in respect of +the unjustified termination of
eaployasent of the representatives, provisiom for an effective resmedy

(Footnote continued cn next page)
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263. Such protection is particularly desirable, because in crder
to be able to perform their trade union duties in full independence,
trade union officers and representatives must have the guarartee that
they will not be prejudiced on account of the trade union mandate which
they hold. The guarantee of such protection in the case of wunion
officers is also necessary in order to ensure compliance with the
essential principle that workerst' organisations have the right to elect
their representatives in full freedom. One of the ways of ensuring
protection of representatives 1is to provide that they ray not te
dismissed either during their term of office or for a specified period
following its expiry except, of course, in the event of a serious
of fence.

Enforcement procedures

264, Under the terms of 2Article 3 of Convention No. 98,
machinery appropriate to national conditions must be established, where
necessary, for the purpose of ensuring respect for the right to
organise. The effectiveness of legal provisions governing protection
of workers and trade union representatives depends to a large extent on
the way in which these provisions are aprlied in practice. 1In fact,
experience shows that the existence of basic legal standards
prohibiting acts of anti-union discrimipation is not enough if they are
not accompanied by effective procedures to ensure their application in
practice.

265. These procedures and machinery to enforce the prohikition
of anti-union discriminatiorn may take the form of prevention, or

266. The rules existing in some countries (which sometimes also
protect candidates for trade union office or union leaders during
specified periods after their term has expired) provide that certain
measures (such as dismissals or transfers) taken against trade union
representatives nmust first be authorised by an indeperdent Lody or
public authority: thus, the labour inspectorate or industrial trikunals
play an important part in the prevention of acts of anti-union
discrimination.! Sometimes this authorisation is oktained from the

(Footnote continued from previous page)

which, unless this 1is contrary to basic principles of the law of the
country ccncerned, shall include the reinstatement of such
representatives in their Jjob with payment of unpaid wages and the
maintenance of their acquired rights. The Recommendation also lays
down the principle that the effective protection referred tc akove
should under certain conditions egqually apply to workers who are
candidates for election or appointment; and might apply tc workers who
have ceased to be workers' representatives.

t Por example, Brazil (Consolidated Labour laws, s. 543); Chile
(Legislative Decree No. 2756/78, s. 28, and legislative Decree V¥o.
2200, s. 22); Colombia (lLabour Code, ss. 405 to 413); Egyrt (Trade
Union act, s. U48); France (labour Code, Book IV, s. L1.412-1%5);
Guatemala (Labour Code, s. 223); Horduras (lLabour Code, s. 516); India
(Industrial Disputes act, s. 33):; Panama (lLabour Code, s. 383);
Venezuela (Labour Code, s. 198).

In the Netherlands, authorisation must be obtained from the
director of the regional enployment office (government information:
Extraordinary (Employment Relations) Decree, 1945, s. €, and
instructions to be observed by directors of employment offices).



FREEDOM OF ASSOCIATION AND COLLECTIVE BARGAINING 89

trade union organisationt! or from the works council.?

267. Ir most legislation, however, the emphasis is laid not on
prevention but on compensation: the latter should aim to coampensate
fully, both in financial and occupational terms, for the prejudice
suffered by workers as a result of an act of anti-union discriminatiocn.
The bodies +traditionally called upon to rule or cases of alleged
discrimination have been the ordirary courts (civil and criminal), but
in many countries the 1legislation now confers such pcwers on more
specialised bodies, such as labour courts and industrial tribunals.
some legislation provides in particular that the employer's action must
be suspended until the competent au‘hority has ruled or the matter.

268. Whatever the machinery available, the procedure of
compensation for prejudice encgunters certain problems, chiefly as a
result of excessively lengthy proceedings, difficulties relating to the
burden of proof, and the possibility for the employer to acquit himself
by paying compensation. The Conrittee emphasises the necessity of
providing expeditious, 1inexpensive and impartial means of redressing
grievances caused by acts of arnti-union discrimination as gquickly as
possible.

269. 1In particular, placing on workers the burden of proving
that the act in question occurred as a result of anti-union
discrimination may constitute an insurmountable obstacle to
compensation for the prejudice suffered. Therefore, some legislaticn
places on the employer the onus cf proving that the act of alleged
anti-union discrimination was unconnected with trade union matters.3

270. A number of countries have established special procedures
for the investigation and determination of cases of anti-urior
discrimination. Bodies set up under these procedures have guasi-
judicial competence to deal with such cases, and sometimes also with
the settlement of industrial disputes and other matters. In some of
these countries the effectiveness of these procedures would seem to be
the result of the experience of the special lFkodies in dealing with
these specific cases and ir cases where circumstantial eviderce flays
an important role in the determination of the actual intentions of the
employer.*

1 For example, Algeria (Order No. 71-75, s. 10 - the dismissal nust
also be approved by the lakour inspector); Hungary (Laktour Code, s.
16) ; Romania (labour Code, s. 132), USSR (Labour Code, s. 235).

2 For example, Finland (Act No. 320, 1970, s. 53).
3 For example, Australia, New Zealand.

In the United States, the Rational labor Relations Board has just
set a new precedent in a case of alleged violation of section 8(a) (3)
of the lLabor-Managemernt Relations Act, with the Wriqght line case (251
NLRB No. 150). The General Counsel must first establish a prima facie
case sufficient to support the inference that trade union activity was
a motivation in the employer's disciplinary acticn. Once this is
estaklished, the burder will shift to the employer to demonstrate that
the same action would have taker place even in the absence cf trade
union activity on the part of the person concerned.

¢ For example, Canada, Ghana, Japan, Pakistan, Philiprines, United
States (the Committee notes, however, that the latest official report
of the Bational LlLabor Relations Board, subemitted by the Gevernment,
(Footnote continued on next rage)
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271. The Committee on Freedom of Association has considered that
it may often be difficult, if not impossible, for a worker tc Tfrove
that he has been subjected to an act of anti-union discrimination. The
Committee recalled that it 1is in this respect that Article 3 of
Convention No. 98, concerning the establishment of the appropriate
bodies for ensuring respect of the right to organise, acquires full
significance.! In this connection, the Committee has pointed out that,
in addition to protective machirery for preventing acts of anti-union
discrimination (for example, requiring previous authorisation from the
labour inspector before dismissirg a union officer), a further means of
ensuring effective protection would be to make it compulsory for the
enployer to prove that the pmotive for his intentiorn to dismiss a werker
has no connection with the worker's union activities.?2

272. These questions have been deal*t with in more recert
international standards. Thus, the Workers! Representatives
Reconmendation, 1971 (Wo. 143), with a view to ensuring effective
protection of wvorkers' representatives, recommends, among the measures
to be taken in the event of any alleqed discriminatory dismissal or
unfavourable change in the conditions of employment of a wcrkerst
representative, the adoption of provisions obliging the emgloyer to
prove that such action was qustified.3

273. The Termination of Employment Convention, 1982 (No. 158)
stipulates in Article 5 that the followirg, inter alia, do not
constitute valid reasons for termination:

{a) union membership or participation in union activities outside
working hours or, with the consent of the employer, within
working hours;

{b) seeking office as, or acting or having acted in the capacity of,
a workers*' representative.+*

(Footnote continued from previous page)

reveals a large and growing number of violations of the 1law which it
administers, particularly by employers).

t See, for example, I1L0: Committee on Freedom of Association, 21u4th
Report, Case No. 1065, para. 421.

2 see, for example, ILO: Committee on Freedom of Association, 217th
Report, Case No. 1077, para. 428.

3 See also paragraph 262 above, footnote 3.

¢ Article 9 of this Convention emphasises that "The kodies referred
to in Article 8 of this Convention {an impartial body, such as a lakour
tribunal, etc. ] shall be empowered to examine the reasons given for the
termination and the other circumstances relating to the case and %o
render a decision on vhether the termination was Justified®. As
regards the onus of proof, Article 9 stipulates that "in order for the
worker not to bear alone the burden of proving that the tereinatien was
not justified, the methods of implementation referred to in article 1
of this Convention shall provide for one or the other or both of the
folloving possibilities:

(a) the burden of proving the existence of a valid reason for the
ternination as defined in Article 4 of this Convention shall rest
on the employer;

(Footnote continued on next page)
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274. A particular problem arises in connection with dismissals
for economic reasons, which may have negative repercussions on
unionised wvorkers, acd in particular on union officers in an
undertaking, if they are used as an indirect means of subjecting thenm
to acts of anti-union discriwmination, under the guise of dismissal on
economic grounds.

275. Convention No. 158 obliges the employer who is
contemplating terminations for reasons of economic, technological,
structural or similar nature, to consult with workers*' representatives
(Article 13) and to notify the competent authorities (Article 1lu).1

276. While these texts do not establish specific protection for
unionised wvorkers and union officers in the event of termination for
economic reasons, it is to be hoped that they will help to protect thenm
against acts of anti-union discrimination, in pursuance of the
principle laid down by Convention No. 98.

277. As regards measures for compensatirg a unionised worker for
prejudice suffered, the Committee considers that the reinteqration and
reinstatement in his post of a wvorker who has been dismissed or
discriminated against for arti-union reasons constitute the nwmost
appropriate means of redressing acts of anti-union discriminaticn.2
legislation which includes protective provisions, but which allows the
employer in practice to terminate the employment of a wcrker on
conditicn that he pay the compensation provided for by law in all cases
of unjustified dismissal, vher the real motive is his trade union
nembership or activity, is inadequate under the terms of Article 1 of
the Convention.

(Footnote continued from previous paqge)

(b) the bodies referred to in Article 8 of this Convention shall ke
enpovered to reach a conclusion on the reason for the termination
having regard to the evidence provided by the parties and
according to procedures provided for by national law and
practice."

This Convention has not yet come into force.

1 Article 13 provides that: "l. When the employer contemplates
termination for reasons of an economic, technological, structural or
sipilar nature, the employver shall:

(a) provide the workers' representatives concerned in qgocd time with
relevant information including the reasons for the terminations
contemplated, the number and cateqories of workers likely tc te
affected ard the period over which the terminations are likely to
be carried out."

Article 14 provides that: "l. When the employer contemplates
termination for reasons of an economic, technological, structural or
similar nature, he shall notify, in accordance with national law and
practice, the competent authority thereof as early as possible, giving
relevant information, including a written statement of the reasons for
the terminations, the number of categories of workers likely to be
affected and the period over which the terminations are intended to be
carried out."

2 Eqypt (Trade Union Act No. 35 of 1976, as amended, s. 48);
Nicaragua (lLabour Code, s. 116).
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278. In some countries the law provides for pepal_ _sanctions!
{(fines or prison, or both) to be imposed on employers who are guilty of
anti-union discrimination. These sanctions should have a dual gpurgcse,
namely to punish the guilty and, above all, to act as a deterrent
against such discrimination. It would be desirable for countries that
have ratified Convention No. 98 to provide sanctions which wculd allow
adequate protection against acts of discrimination.

*
* *

279. Article 1 of Convention No. 98 guarantees workers adequate
protection against acts of anti-union discrimination both in taking vug
employment and in the course of employment and covers all measctres of
anti-union discrimination (dismissals, transfers, demotions and any
other prejudicial acts). The protection provided in the Convention is
particularly important in the case of trade union representatives and
officers, as these must have the guarantee that they will nct be
prejudiced on account of the union mandate which they hold.

280. The effectiveness of legal provisions, however, derends to
a large extent on the way in which these provisiors are applied in
practice and on the forms of compensation and sanctions ¢provided.
lLegal standards are inadeguate if they are not coupled with effective
and expeditious procedures to ensure their applicaticm and with
sufficiently dissuasive peral sanctions; machinery fcr preventive
protection (for example, prior authorisation of the labtour inspector in
the event of dismissal) is particularly useful in this respect. The
obligation of the emplover tc prove that there is no unicn-related
motive underlying his intention to dismiss a worker or underlying the
dismissal is an additional mears of ensuring real protection of the
right to organise as guaranteed by the Convention. legislation which
allows the employer in practice to terminate the employment of a wcrker
on condition that he pays the compensation rrovided for by law ir any
case of unjustified dismissal, when the real motive is his union
membership or activity, is iradequate under the terms of Article 1 of
the Convention. Defective enforcement machinery is likewise
inadequate. The reinstatement of the dismissed worker is obviously the
most appropriate remedy in such cases of anti-union discrimination.

1 For example, Algeria, Argentina, Australia, Austria, Bahanmas,
Belgium, Brazil, United Republic of Cameroom, Chad, Colomtia, Ecuador,
Egypt, Federal Republic of Germany, Finland, France, Greece, Grenada,
Guatemala, Hungary, India, Italy, Japan, Malaysia, Mali, Mexico, New
Zealand, Nicaragqua, Pakistan, Panama, Peru, Philiprines, Senegal,
Spain, Tanzania, Trinidad and Tobago, USSR, Venezuela, Zankia,
Zimbabwe.



CHAPTER XI

Protection against acts
of interference

28l1. Article 2 of Convention No. 98 establishes first in general
terns that "workers' and employers' organisations shall enjoy adeguate
protection against ary acts c¢f interference by each other or each
other's agents or members in their establishment, functioning or
administration". The same Article goes on to describe particular acts
of interference "which are designed to promote the establishment of
workers' organisations under the domination of employers cr employers'
organisations, or to support workers' organisations by financial or
other means, with the object of placing such organisations under the
control of employers or employers' organisations". 1In order to make
such protection effective, the same provision applies as in the case of
acts of anti-union discrimination, namely, that machinery arrrortriate
to national conditions must be established, where necessary, for the
purpose of ensuring respect for the right to organise as defined in the
preceding Articles (Article 3).t:, 2.

282. Several courtries have adopted provisions aimed at
protecting workers against acts of interference by employers.?® Such

1 As regards public servants more specifically, Article S of the
Labour Relations (Public Service) Convention, 1978 (No. 151) lays down:

*l. Public employees' organisations shall enjoy complete
independence from public authorities.

2. Public employees' organisations shall enjoy adequate
protection against any acts of interference by a public authority in
their establishment, functioning or administratiomn."

2 On the initiative of the Emrployers' group, the International
Labour Conference decided to grant the same protection in this respect
to employers' organisations as tc workers' organisations (rrincirple of
eguality of treatment). IL0: Record of Proceedings, IIC, 32nd
Session, 1949, p. uU68.

3 For example, Argentina (Act No. 22105); Australia (Commonwealth
Conciliation and Arbitration Act, Regqulation 115); Austria (Act of 14
December 1973, s. 4); Brazil (Consolidated Labour 1laws, s. 525);
Burundi (Labour Code, s. 285); United Republic of Cameroon (labour
Code, s. 5); Canada (Canadian Labour Code, Part V); Chile (Legislative
Decree No. 2356, s. 44); E1l Salvador (Laktour Code, s. 205); Federal
Republic of Germany (according to court decisions, only independent
trade unions are protected by the Constitution ard have the right to
bargain collectively); Ghana (Industrial Relatiors Act, s. 27); Greece
(Act No. 1264 of 1982, s. 1l4); Italy (Act No. 300 of 1970, s. 17);
Japan (Trade Unions Act, ss. 2 and 7); Malaysia (Industrial Relations
Act, s. 4); Mexico (Federal lLabour law, s. 133); Parama (Labour Code,

(Footnote continued cn next fage)
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provisions are sometimes of a general nature but in other cases they
are more specific and may refer to the independence (i.e. the absence
of any control on the part of any employer) of a trade union as a
condition for its registration or otherwise, denial of targaining
rights to a trade wunion which is not independent, prohikition of
financial or other support being given to a trade union by an emfployer
desirous of exerting control over it, forbidding enmployers to rake
payments to trade union representatives, etc. The machinery set ur to
enforce these provisions depends on the type of protection afforded Ly
the law, as well as on the various procedures established by national
law or practice: it may consist ir the irtervention of the Registrar of
trade unions or the labour administration, the 1labour courts or the
ordinary courts, or special bodies of the type referred to in Charter
X, which are competent to deal with unfair 1labour practices such as
acts of anti-union discrimination and interferernce.

283. Specific protective provisions in the law are less frequent
with regard to acts of interference than to acts of anti-uniorn
discrimination. Some governments consider, in this connection, that
the trade unions in their countries are sufficiently developed and
strong to protect these organisations against any acts of interference.
Nevertheless, governments which have ratified the Convention are under
the obligation to take specific action, in tarticular through
legislative means, to ensure respect for the guarantees laid dcwn in
the Convention. In this respect, the Committee has had to make direct
requests and observations to governments wherever protection against
interference appears to be iradequate, particularly in the alsence of
appropriate sanctions or where such acts have occurred in rpractice.?

(Footnote continued from previous page)

s. 388); Paraguay (Labour Code, s. 284); Peru (Decree 009 of 1961, s.
2) ; Philippines (Labour Code, ss. 248 and 249); Rwanda (Labour Code, s.
74) ; somalia (Labour Code, s. 15); United Kingdom (Trade Unions and
Labour Relations Act, s. 3C);: United States (Labor-Management
Relations Act and Labor-Management Reporting and Disclosure Act of
1959); Venezuela (Labour Code, s. 168); Zambia (Industrial Relations
Act) .

. In the case of Ecuador, the Committee noted with satisfaction in
1975 that section 43(j) of the new labour Code prohibits an employer
from interfering in activities that are strictly union matters and from
violating the right to carry on such activities freely, and alsoc that
the administrative authorities are careful to prevent such acts of
interference.

Similarly, in the case of Haiti, the Committee noted with
satisfaction in 1977 that as a result of direct contacts provisions
have been adopted on the protection of workers' organisations against
acts of interference by employers and their organisations (s. 265 of

the labour Code).

In 1977 the Committee also noted with satisfaction that the new
legislation 1in Portugal, adopted in 1975 and 1976, took account of the
Connmittee's comments, especially on the lack of specific provisions
against acts of interference.

1 Cape Verde, Colombia, Costa Rica, Dominican Republic, Gakton,
Guinea-Bissau, Indonesia, Ivory Coast, Jordan, Lebanon, literia,
Mauritius, Paraguay, Sri lanka, Swaziland, Zaire.
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284, The Compmittee on FPreedom of Association has stressed on
various occasions the need to adopt clear and precise provisions ainmed
at effectively protecting wvorkers' organisations against acts of
interference by employers and their organisations.! In particular, it
has pointed out that to give the necessary publicity to provisions such
as those of Article 2 of the Convention and ensure that full effect is
given to them in practice, even in cases where ratification has the
effect of incorporating the international standard in national law, it
is highly important that these provisions, accompanied by provisicn for
appeals arnd peralties to ensure that they are complied with, should ke
enbodied explicitly in the relevant legislation.?2

*
* *

285. Article 2 of Convention No. 98 provides that workers!' and
erployers' organisations should enjoy adequate protection against acts
of interference by each other. It 1is important therefore that,
wvhenever it appears that there 1is insufficient protection against
interference or that such acts do occur in practice, governments take
specific action, in particular through legislative means, to ensure
that the guarantees provided for in the Convention are resgpected.

1 ILO0: Conmnmittee on Freedom of Association, 18lst Report, Cases
Nos. 821, 859 and 875, para. 1l4l.

2 ILO: Compittee on Freedom of Association, 197th Report, Cases
Nos. 821, 859 and 875, para. 170.



CHAPTER XII

Promotion of
collective bargaining

286. Article 4 of Convention No. 98 1lays down that "measures
appropriate to national conditiors shall te taken, where necessary, to
encourage and promote the full development and utilisation of machinery
for voluntary negotiation between employers or employers!' crgarisations
and workers' organisations, with a view to the regulation of terms and
conditions of employment by means of collective agreements".

287. This Article deals with one of the most important asrects
of industrial relations, namely, voluntary collective bargaining.

288. Since Convention No. 98, the ILC has adopted a rnumber of
instruments relating to collective bargaining, of which the following
are particularly worth noting.

289. The Labour Relations (Public Service) Convention (No. 151)
and Recommendation (No. 159) of 1978,1 Article 7 of vhich provides
that: "Measures appropriate to national conditions shall be taken,
vhere necessary, to encourage and promote the full develorment and
utilisation of machinery for negotiation of terms and conditions of
enployment betveer the public authorities concerned and rutlic
enployees' organisations, or of such other methodse as will allow
representatives~of public employees to participate in the determinaticn
of these matters".

290. The Collective Bargaining Convention (No. 154) and
Recommendation (No. 163) of 1981 which emphasise, inter alia, that:
"Measures adapted to national conditions shall be taken tc promote
collective bargaining” (Article S of the Conventior); such measures
"shall not be so conceived or applied as to hamper the freedom of
collective bargaining" (Article 8).2

291. The main aspects of collective bargaining contemplated in
Article 4 of Convention No. 98 are, on the one hand, governmental
promotion of collective negotiation and, or the other hand, the
voluntary character of the bargaining procedure and the auvtonomy of the
bargaining parties.

1 See also above paras. 14 and 20.

2 Other instruments deal with particular aspects of bargaining: the
Collective Agreemerts Recommerdation, 1951 (No. 91); the Vcluntary
Conciliation and Arbitration Recommendation, 1951 (No. 92); the
Examination of Grievances Recommendation, 1967 (No. 130); the labour
Administration Convention (No. 150) and Recommendation (No. 158), 1S78.
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Promotion

292, 1In the vast majority of countries the principle that
vorkers have the right to participate in determining their conditions
of employment through collective bargaining is recognised in 1law or
applied in practice. Nevertheless, various kinds of restrictions on
the freedom to conclude collective agreements exist in many countries.

purrposes_of collective bargainircg

293. Bargaining necessarily entails bargairing parties: on the
one side, an employer or employers' organisation and, on the cther
side, one or more representative trade unions of workers.

294. The procedures for recognising the representative trade
urnion(s) may be "voluntary"®, that is to say determined by a Lipartite
or tripartite agreement, or they may correspond to well-established
practice; they may also be "compulsory", that is to say procedures for
which statutory provision is made, and oklige the employer to recognise
one or more trade unions under certain conditions. In this resrtect,
vorkers in some countries may be represented by a number cf trade
unions even at the level of plant bargaining; other legislaticns,
however, confer the exclusive right to bargain for a specific category
of wcrkers upon the organisation which represents a certain proporticn
or a relative or absolute majority of the workers, and whose
representativity is generally determined either on the basis of the
nunber of members (checking membership 1lists), or by secret ballot
(checking number of votes).1

295. The Committee considers that, where systems provide for the
most representative trade union to have preferential or exclusive
bargaining rights, it is important that the determination of the trade
union in question should be based or objective and pre-estatlished
criteria, so as to avold any opportunity for partiality or akuse.2 aAs
regards legislation restricting recognition to an association which has

1 For example, Bahamas (Industrial Relations Act, 1970, ss. 4C and
45) ; Canada (Canadian Labour Code, Part V); Costa Rica (Lakour Code,
s. 56); El salvador (Labour Code, ss. 270 and 289); Hcnduras (Latour
Code, S. 54); Mexico (Federal Labour Law, s. 388); Pakistan
(Industrial Relatiors Ordinance, 1969); Philippines (lLabour Code, ss.
234c and 237c); Singapore (Industrial Relations Act, 1971); Suriname
(Decree E-28/1981); Trinidad and Tobago (Industrial Relations Act,
1972); United States (Labor~Maragement Relations Act).

2 It has been suggested that where national 1legislation  fprovides
for a procedure of certifying unions as exclusive lrargaining agents,
certain safeguards should be attached, such as: (a) the certification
to be made by an independent body; (b) the representative organisation
to be chosen by a majority vote of the employees in the unit concerned;
(c) the right of an organisatiorn which fails to secure a sufficiently
large number of votes to ask for a new election after a stipulated
period; (d) the right of any organisation other than the certificated
organisation to demarnd a new election after a reasonable period has
elapsed (otherwise a majority of the workers concerned might kelong to
a union which, for an wunduly long period, could be prevented from
organising its administration and activities with a view tc fully
furthering and defending the irterests of its members). (Committee c¢n
Freedom of Association, 109th Report, Case No. 533, para. 10l.)
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a membership or the support of more thanm 50 per cent of the persoms in
a given bargaining unit (absolute mafority), it follows that a trade
union, even with a majority, that does not cover 50 per cent of the
persons in a unit cannot obtain a certificate as a recognised
bargaining agent; the Committee has recalled that, if under a system of
nominating an exclusive bargaining agent there 1is no wunion covering
more than 50 per cent of the wvorkers, collective bargaining rights
should be granted to all the anions in this unit, at least on behalf of
their owvn members.!

296. There are close links between recognition of a trade wunion
and the obligation to negotiate, since recognition often implies the
obligation to negotiate with the trade union recognised as the
bargaining agent. Numerous legal systems spell out this obligaticn in
greater or lesser detail and, in some cases, decisions of the Lcdies
responsible for administering the recognition procedures have specified
exactly wvhat the obligqation irnvolves. Refusal Ly an employer to
recognise the designated or representative trade union and, sometiges,
the fact that an employer bargqains with another trade union or does not
bargain in good faith with the agent granted the exclusive right to
bargain (an attitude that is sometimes regarded as an unfair 1latour
practice)?2 may give rise to special proceedings for damages or the
application of sanctions.3 The Committee stresses the importance which
it attaches to the principle that employers should, for the purposes of
collective bargainiag, recognise the orqganisations vhich are
representative of the workers they employ.

297. As has already been indicated in Chapter IX on the right of
employers*' and workers' orqanisations to establish federaticns and
confederations,* the right to bargain collectively should also be
granted to federations and confederations since this right is not an
exclusive prerogative of first-level organisations. Any restricticn or
prohibition in this reqgard may constitute an obstacle ¢to the
development of industrial relations. On the other hand, in one ccuntry
trade unions have the right to conclude collective agreements at the
national 1level covering all the workers in a given branch of industry.
This provision seems to fix definitively the 1level of collective
bargaining at industry level. This question ought normally tc ke left
to the parties involved ir the kargaining. Therefore the trade urions
ought to be able, if they so wvish, to negotiate at the level of the
undertaking. S

1 Trinidad and Tobago (Education Act, as amended, s. 74D).

2 Countries in which there are provisions prohibiting certain
practices regarded as prejudicial to collective bargaining include the
folloving: Antigqua and Barbuda, Canada, Dominican Repuklic, Ghana,
Grenada, Jamaica, Japan, Malaysia, Pakistan, Panarma, Philippines,
Singapore, Spain, Suriname, Thailand, Trinidad and Tobago, United
Kingdom, United States, Zambia.

3 Por example, Grenada (Act Nc. 29/1979); Suriname (Cecree No. E-
28/1981) .

4 See above, para. 249.

S poland, Trade Union Act, 1982, s. 23.



FREEDOM OF ASSOCIATION AND COILLECTIVE BARGAINING 99

Machinery and procedures to facilitate
bargairing

298. Collective bargairing can be carried on either very
informally or within a more or less elaborate institutional and
procedural framework.

299. Many countries have an established conciliation procedure
or nachinery for the furtherance of collective bargaining.
Conciliation is often compulsory and workers* and engployers"
organisations are under an obligation to appear and participate in the
proceedings or in the machinery itself.!

300. In some countries the legislation provides for the setting
up of Jjoint bodies within which collective agreements must be, cr are
normally, concluded. Although often estaklished at the level of a
vhole branch of activity, some of these bodies are nevertheless also
set up at the inter-occupational and plant levels. OUsually
participation in these Jjoint bodies is restricted to the —rost
representative unions of the branch. It sometimes happens, howvever,
that the conditions laid down by the legislation for participating in
the bargaining process could prevent a trade union which is <the rost
representative in its branch of activity from being associated in the
collective bargaining procedures.2 On this point, the Conmittee is of
the opinion that the criteria established by the law should enaktle such
organisations to bargain collectively.

301. Finally, +there are =several countries3 in vhich the
legislator has set up specialised institutiors* whose purpose is to
help promote collective bargaining by, for example, studying general
problems, drawing up codes of good conduct and giving advice tc the
parties to help them solve particular problems they may encounter.S

1 For example, Benin, United Republic of Cameroon, Central African
Republic, Chad, Colombia, Guinea, 1Ivory Coast, Madagascar, Niger,
Nigeria, Peru, *6enegal, Tunisia, Venezuela, Zaire.

2 Belgium, Lawv of 5 December 1968 and Law of 19 December 1974; see
in this connection ILO, 197th Report of the Committee on Freedom of
Association, Case No. 918; 208th Report, Case No. 981.

3 For exanple in Argentina, Belgium, Luxembourg and Sierra Leone.
In Zambia there are standing bodies whose establishment is provided for
by law. In the United Kingdom there are permanent Lkodies estatlished
on a voluntary basis. In Benin, Central African Republic, Chad,
France, Gabon, Guinea, Ivory Coast, Mali, Morocco, Senegal, Togo and
Tunisia there are ad hoc bodies convened with a viev to negotiating
collective agreements which can ke extended.

¢ For example, Canada (the tripartite Canada Labour Relations
Board, established in 1975); New Zealand (Industrial Relations Council,
established in 1973); Northern Ireland (Labour Relations Agency,
created in 1976); United Kingdom (Advisory Conciliation and Arbitration
Service, created in 1979).

S Besides these specialised institutions numerous other todies
which have not been set up specifically to encourage collective
bargaining help to implemernt activities aimed at promoting collective
bargaining (labour inspectorate, advisory todies such as economic and
social comnittees, national labour councils, national labour relations
boards, etc.).
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These institutions are entrusted with the specific task (sometimes the
sole task) of promoting collective bargaining.

302. Certain rules and practices can facilitate negotiaticns and
help to promote collective bargaining; this is the case, for exarnrle,
with procedural rules designed to prohibit certain practices which
hanmper negotiations, such as unfair labour practices.! Arrangements can
also be made to facilitate the parties', particularly the workers?,
access to certain information concerning, for example, the econcmic
position of their bargaining unit, wages and working conditions 1in
certain closely related units, or the general economic situation, etc.
Some legal systems define precisely the information to be provided.?

Voluntary barqaining -_autonomy of the parties

303. The vprinciple of voluntary negotiation of collective
agreemeats, and thus the autonomy of the bargaining partners, is a
fundamental aspect of Convention No. 98.

304. While machinery and procedures are established in many
countries by legislation, they must be designed to facilitate
bargaining between the two sides of industry and 1leave them free ¢to
reach their own settlements.

305. There is evidence, however, that more and more countries
are imposing restrictions on this freedom either by excluding certain
matters from the scope of bargaining or by making the agreement or some
of its terms subject to prior agreement or approval Lty the
administrative authorities or the industrial courts.

306. In some countries the range of negotiatle guestions
depends, in part at least, on certain legislative or statutory
provisions; these sometimes specify particular guestions which the
parties have to discuss so as to ensure that they reach their own
settlements on the major problems affecting them;3 others, on the
contrary, prohibit the discussion of certain matters for reasons of

1 See above para. 296.

2 Por example, Antigua and Barbuda (Labour Code, 1976); Jamaica
(Industrial Relations Code, 1976); Piji (Industrial Relations Code of
Practice, 1973);: Sweden (Act respecting co-determination at ' work,
1976); United Kingdom (Employment Protection Acts, 1975 and 1978,
Employment Acts, 1980 and 1982) ; Denmark, Italy (collective
agreements); United States (case law of the National labor Relatiomns
Board). Some other legal systems provide for the communication of
certain information to works committees (Rustria, Belgium, Finland,
France, Federal Republic of Germary, Netherlands, Norway, Zamkia).

3 For example, Mexico (the Federal labour law provides that every
collective agreement must deal, inter alia, with hours of work, rest
days, leave and wages); Philippines (the regulations issuved under the
Labour Code provide that agreements may not ke registered if they do
not contain clauses covering family planning, wvorkers' education,
reduction in the monotony of work, etc.); USSR (provisions relating to
hours of work, rest, irdustrial safety, fulfilment of production plans,
etc.).



FREEDOM OF ASSOCIATION AND COLLECTIVE BARGAINING 101

general interest or public policy! or determine what is or is nct a
management prerogative.

307. Thus, at the plant level, the legislation of some countries
provides that collective agreemernts may not cover the F[prcmotion,
transfer, dismissal or reinstatement of workers, ror the recruitment of
staff, retrenchmernt, assignment of duties or, more generally, matters
affecting the management and operation of a business.?

308. More gererally, some countries set aside certain wmatters
for the 1legislative authority to requlate. Thus, in some countries,
collective agreements concluded in new undertakings may not, unless
approved by the competent minister, contain provisions with regard to
terms and conditions of service which are more favourakle than those
estatlished in the corresponding legislation. This prohibiticn apglies
during the undertaking's first years of operation, a period which nmay
be extended by ministerial decision.3

309. There are some countries in which, for general economic
reasons, the ©public aunthorities lay down standards in regard to
conditions of employment, hours of work, 1leave and, in particular,
vages. In this respect, governments, in an increasing numker of cases,
adopt measures to influence wage determination: decided upon freguently
by way of concerted action or non-binding tripartite arrangegments,
these measures nevertheless at times assume the nature of veritable
vage controls in the form of provisions restricting the autonomy of the
organisations in regard to wage fixing (for example, a ban on the
indexation of the highest wages, a general vage freeze, etc.)

310. Furthermore, in many cases collective agreements wmust be
submitted for approval to an administrative or labour authority cr an
industrial tribunal before they can enter into force* and this
authority often withholds its approval or suspends the application of

1 Such provisions include, for example, prohikitions in a great
many countries of certain union security clauses or discriminatory
provisions regarded as being unacceptable (for example: Trinidad and
Tobago, United States).

2 For example, Malaysia (Industrial Relations Act, ss. 13 and 15);
Singapore (Industrial Relations Act, s. 17). In regard to the
legislation of Singapore, the Committee of Experts has pointed out that
it understands that negotiations, discussions and consultations do, in
fact, take place on certain aspects of these matters and that the
Government accepts this situation. The Conmnittee has asked the
Government to consider the development, through tripartite discussion,
of voluatary guidelines for collective bargaining on the issues in
question, so as to facilitate the attenuation or removal of the
existing statutory limitations (RCE, Report III (Part 1IVa), 1ILC, €7th
Session, 1981, p. 147).

3 This is the case in Malaysia (Industrial Relations Act, s. 15)
and Singapore (Industrial Relations Act, ss. 24 and 25).

¢ For example, Bolivia (Decree No. 05051/1958, s. 1); Chad (lLatour
Code, ss. 121 and 122); Kenya (Trade Disputes Act, 1971); lekanon
(Decree No. 17386/64); Libyan Arab Jamahiriya (Labour Code, ss. 64, 65
and 67); Nicaraguva (Decree No. 530 of 1980); Singapore (Industrial
Relations Act); Syrian Arab Repuklic (Labour Code, ss. 92, 93 and 98);
Tanzania (Act respecting permanent labour tribunals, 1967); Tunisia
(Labour Code, s. 38); Yemen (Labour Code, ss. 68, 69 ard 71).
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all or part of an agreement on the grounds that the settlement is
harmful to the economy or does not comply with official directives
reqgarding wages or conditions of employment.

311. 1In the Committee's view, the right to negotiate wages and
conditions of enployment freely with the employers and their
organisations is a fundamental aspect of freedom of association. Trade
unions must have the opportunity to exercise this right without teing
unduly hampered by 1leqal restrictions. The adoptior of restrictive
measures violates the principle whereby organisations of workers and
enployers have the right to organise their activity and formulate their
programme of action; it is also incompatibtle with the princirle that
collective bargaining should be promoted. Hence, the exclusion from
bargaining of certain matters relating to conditions of employment, the
submission of collective agreements for prior approval before they can
be applied, or enabling them to be declared void because they run
counter to the government's economic policy, are all incompatitkle with
Article 4 of Convention No. 98. The Committee would point out that a
systen of official approval is acceptable in so far as the aprrcval can
only be refused on grounds of fore and where the clauses cf a
collective agreement do not conform to the minimum standards set out in
the labour law. :

312. The principle of the autonomy of the collective bargairing
partners was generally recognised during the preparatory discussiors
leading to the adoption by the International labour Conference of the
Collective Bargaining Convertion, 1981 (No. 154). It follows from this
principle that the public authorities should, as a general rule,
refrain from intervening to alter the content of freely concluded
collective agreements. Such intervention could only be justified for
major economic and social reasons and in the general interest.

313. Generally, the Conmittee considers that, rather thar
subject the validity of collective agreements to government agproval,
steps should be taken to persuade the parties to collective Largairing
to have regard volurtarily in their neqotiations to major economic and
social policy considerations and the general interest invoked Ly the
government. To achieve this, the considerations should be widely
discussed by all parties at the natioral level through a consultative
body (for example, a national social policy advisory board, ir
accordance with the principle laid down in the Consultation (Industrial
and National Levels) Recommendation, 196C (No. 113)).

314. It might also be prescribed that a collective agreement
would come into force only a reasonable length of time after teing
filed with the coapetent public authority. 1f this authority
considered that the terms of the proposed agreement were manifestly in
conflict with the economic policy objectives recognised as teing
desirakle 1in the general interest, the case could be submitted for
advice and recommendation to an appropriate consultative bcdy, cn which
the workers' and employers' organisations were represented; this body
could indicate to the parties the considerations of general interest
that might call for further examination by them of the agreement in
question, provided always, however, that the final decision on the
matter rested with the parties to the agreemert.?

1 In the case of Spain, the Committee noted with satisfaction in
1981 that the Workers' Statute of 10 March 1980 merely attrikutes to
the labour authority registration functicns in respect of collective
agreements, thus eliminating the procedure for agprcval Ly the
authority provided for in Royal Decree No. 3287/1977. This legislation

(Footnote continued on next page)
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315. Or the gquestion of wage negotiations, the Ccunittee
emphasises that where, for compelling reasons of national econonmic
interest, a government considers that it would not be possible for wage
rates to be fixed freely by means of collective negotiations,? such a
restriction should be imposed as an exceptional measure and only to the

e L D T

(Footnote continued from previous page)

has been developed by Royal Decree No. 1040/8l. Similarly, in the case
of Panama, the Committee noted with satisfaction in 1982 that Act VWo.
95,1976, which contained ©provisions conflicting with Article 4 of
Convention No. 98, had been repealed by Act No. 8/198l: the rerealed
Act had unduly prolonged the period of validity of collective
agreements beyond the date of their expiry and had prohitited
bargaining during the extended period; it had also exemrted newly
created urndertakings from the obligation to conclude collective
agreements durirg the first two years of their operation and had
authorised employers to refuse to conclude a collective agreement where
the workers' claims might have endangered the profitability of the
undertaking, the Minister of Labour alone teing competent to evaluate
this criterion.

1 An increasing rnumber of countries appear to Le resorting to
statutory wvage stabilisation policies, for example: Argentina,
Bangladesh, Belgium, Brazil, Canada, Eqypt, Jamaica, Netherlands,
Nicaragua, Pakistan (nationalised insurance companies and banks),
Tanzania.

In Zambia, collective agreements must not contain clauses
contrary to the law or the Govermnment's prices and incomes policy or
the general interest.

In 1India, the Government's policy in respect of collective
bargaining is reflected in the Five-Year Plan for 1980-85 in which it
is indicated, inter alia, that the national wages policy should be
based on a rational wages system providing, among other things, for
wage differentials that can be Justified principally by €conomic
criteria. It is in this context that, even though the primacy of
collective bargaining is emphasised, certain guidelines have to be laid
down.

In the case of pPern, the Committee noted with satisfaction in
1981 that Legislative Decree No. 23070/1980, which had extended the
validity of earlier decrees placing restrictions on collective
bargaining, particularly in respect of wages, had ceased to have
effect.

It noted in 1978 with satisfaction that, iv Tunisia, under Decree
No. 73-247 of 26 May 1973, collective agreements may contain provisions
with respect to wvages and related allowances, job classification and
the individual classification of workers in each occupational category.

In the case of Singapore, the Committee noted with 4interest in
1981 the adoption on 3 December 1980 of Act No. 33/198C amending
section 46 of the Employment Act. Under the terms of this amendment an
enmployer may, as of 1 July 1980, at his discretion and without having
to seek the prior approval of the Minister for Finance, pay to an
enployee an annual wage supplement in excess of the amounts srecified
in subsection 5 of section 46 of the Act up to a marximum of three
months' wages of that employee.
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extent necessary, without exceeding a reasonable period, and it should
be accompanied by adegquate safegquards to prctect workers! 1living
standards.!,? Even greater importance must be attached to this
principle because, in cases of successive limitations, a situation is
often reached in which the suspension of wage negotiations is of long
duration and thus contrary to the promotion of voluntary collective
bargaining.

*
* *

316. Article 4 »f Convention No. 98 provides that governments
must take @measures, where necessary, to promote voluntary negotiaticn
between employers and workers. It thus guarantees the autonomy of the
bargaining parties and means that the government must refrain fron
interfering in such a manner as to restrict such autonomy.

317. Government interference in the collective bargaining
procedure results, in particular, frcm restrictive 1legislaticn on
collective bargaining matters and the effects of economic ¢policy
measures on the autonomy of the parties.

318. 1In the Committee's opinion it would normally be contrary to
the principles of Convention WNo. 98 to exclude from collective
bargaining certain gquestions - particularly those concerning conditions
of employment - or to make a collective agreement subject to rrior
approval before it can enter into force or to provide for the
possibility of it being declared void because it runs counter to the
government's economic policy. The Committee considers that, rather
than subject the validity of collective agreements to government
approval, steps should be taken to persuade the parties to collective
bargaining to have regard voluntarily in their negotiations to major
economic and social policy considerations ard the general interest
invoked by the governmert.

319. As regards wage bargaining, the Committee stresses that if,
for compelling reasons of mnational economic interest, a government
considers that the wage rates cannot be fixed freely by means of
collective negotiations, such a restriction should be imposed as an
exceptional measure and only to the extent necessary, without exceeding
a reasonable period, and it should be accompanied by adequate
safequards to protect workers' living standards.

1 In the United States, the Economic Stabilisation Act adopted in
1970 ceased to have effect ir April 1974. Since that time there have
been no further wage and price controls. Wages are freely fixed;
government action in this field is limited to asking the parties to
consent voluntarily to wage limits in certain industries.

In Luxembourg, the Act of 24 December 1977 (as amended) rrovides
for agreements on mneasures aimed at cutting production costs in the
interests of safeguarding employmernt. This law authorises undertakings
affected by particularly serious structural or «cyclical difficulties,
equivalent to a case of force _majeure on the economic plane, to
conclude, before the agreed date of expiry of the collective 1labour
agreement, collective agreements on the reduction of producticn costs
in the interests of safequarding employment. Before negotiations are
opened, a tripartite co-ordinaticn committee must give an opinicn as to
the merits of the request.

2 See also ILO: Committee on Freedom of Association, 207th Rerort,
Cases Nos. 997 and 999, para. 313.
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CHAPTER XIII

Rural workers’
organisations

320. In many developing countries today, agriculture is =still
the most important economic activity and the one employing the largest
nunber of workers. 1In the developed countries and in the <sccialist
economies, agriculture, vhile nct generally employing such a high per-
centage of the economically active population, nevertheless rerresents
a large share of national production.

321. The problems faced by rural populations are due to a number
of causes the effects of which are felt differently in different
regions and different countries of the world according to the
prevailing system, the composition of the porulation and the degree and
possibilities of agricultural development in the region or the country
as a whole.

322. In the developing ccuntries, rural wcrkers are usually
among the poorest and most underprivileged segments of the population,
and improvement of their 1lot .and their integration in development
efforts should be one of the chief objectives of economic and social
development. It is essential for this purpose that they have strong,
independent and representative organisations and that the necessary
machinery be established for ensuring that these organisations can
contribute effectively to the development process. One of the test
vays of bringing atout the necessary changes for successful develogpment
is to recognise the major role that can be played by rural wcrkers'
organisations and to ensure that they are able to operate freely.t!

110 standards other than the Convention
and_Recommendation concerning rural

workers' organisations

323. Prom the very start, the ILO has been concerned with the
problems of rural workers, especially their right of association, and
the first standards established in this field related to rural workers:
as early as 1921, the International labour Conference adopted the Right
of Association (Agriculture) Convention (No. 11);2 in 1947, it adorted
the Right of Association (Non-Metropolitan Territories) Convention (No.
84), in 1948 the Preedom of Association and Protection of the Right to
organise Convention (No. 87), and in 1949 the Right tc Crganise and
Collective Bargaining Conventior (No. 98), which cover rural workers
(see Chapters I to XII).

1 See in this connection I10: Qrganisations of rural workers and
their role in economic -and _social development, Report vIi(l,
International Labour Conference, 59th Session, 1974.

2 see in this connection para. 8 above. Convention No. 11 has Lkeen
ratified by 104 countries.
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324. The Plantations Convention, 1958 (No. 110), which 1is
tantamount to a social charter for plantation workers, deals, in Parts
IX and X, with the right to organise and collective bargaining and
freedom of association of plantation workers. 1In 1982, the Cenference
adopted an optional Protocol to Convention No. 110 which allows the
exclusion from the Convention's scope of agricultural undertakings
covering less than five hectares and employing not more than 10 workers
within a set period during a set year.

325. vVarious other I10 instruments have mentioned the need to
set up and develop organisations for rural workers and to improve their
conditions of 1life. Mentior may be made in particular of the Co-
operatives (Developing Countries) Recommendation, 1966 (No. 127), which
applies to all categories of co-operatives, and the Tenants and Share-
croppers Recommendation, 1968 (No. 132). Among the more recent
instruments, the labour Admiristration Convention, 1978 (No. 15C), aims
at promoting the conditions of work and life of all categories of rural
vorkers (Article 7).1?

326. The problems of rural workers' organisations and their role
in economic ard social development have been discussed by I1L0O regional
conferences and committees, often in connection with activities devoted
to rural development in general:

- the Committee on Work on Plantations has adopted various
resolutions relating to freedom of association and the exercise
of trade union rights on plantations and conclusions ccncerning
problems and practices of collective bargaining on plantations
and the exercise of trade union rights;2

- the Advisory Committee on Rural Development, in the conclusions
it adopted at its most recent session, stressed the need to
promote organisations of rural workers.3

Convention No. 14l and Pecommendation No. 149

327. The Rural Workers' Organisations Convention, 1975 (Ko.
14l1), and Recommendation, 1975 (No. 1l49), recognise the fundamental
principles of freedom of association and the right to organise for
rural workers;* these instruments rrovide that States are to adopt and
carry out a policy of active encouragement to rural workers®
organisations, particularly with a viev to eliminating obstacles to
their establishment, their growth and the pursuit of their lawfunl
activities, as vell as such legislative and administrative
discrimination against rural vorkers' organisations and their menmbers
as may exist.

t The labour Administratior Convention (No. 150) and Recommendation
(No. 158) were adopted by the International labour Ccnference at 1its
64th Session in 1978.

2 see, in particular, Resolution No. 67 and cConclusions Nc. 69
adopted by the 1I10 Committee on Work on Plantations at its Sixth and
Seventh Sessions (1971 and 1976).

3 pdvisory Cormittee on Rural Develogment, Ninth Session, 1979.

¢ These tvo instruments were adopted by the International Labour
Conference without opposition.
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328. The main purpose of Convention No. 14l and Recommendation
No. 149 4is +to strengthen the role of rural workers!'! organisations in
economic and social development.

329. Convention No. 141, like the Freedom of Association and
Protection of the Right to Organise Convention (No. 87), reaffirms the
principle of the right of association of rural workers, a right which
is already recognised by Convention No. 87, Article 2. Article 3 of
Convention No. 141, moreover, takes up the vprinciples established ¢ty
Convention ©No. 87 and by Articles 1 and 2 of Convention No. 98, while
its Preamble recalls the terms of existing Corverntions and
Reconmendations, in particular Conventions Nos. 11, 87 and 98.

330. The Convention provides that States ratifyirg it are to
encourage the establishment and growth of rural workers' organisations
and their participation in economic and social development and are to
eliminate any discrimination that may exist against rural workers or
their organisations as well as any obstacles to their establishment and
activities. The Convention also provides that steps are to be taken to
promote the widest possible understanding of the need to further the
development of rural wvorkers' organisations and of the contrikution
they can make to improving employment opportunities and general condi-
tions of work and 1life in rural areas as well as to increasing the
national income and achieving a tetter distribution thereof.t

331. Recommendation No. 149 describes in detail the role that
should be played by rural wcrkers' organisations (in particular the
representation and defence of rural' workers' interests and their
participation in development) and recommends a number of means cf
encouraging the establishment and growth of such organisaticns,
including 1legislative and administrative measures. The legislative
measures aim primarily at eliminating any obstacles to the
establishment and growth of rural workers' organisations. The need to
observe the international Conventions concerning the right of
association and collective bargaining under national 1legislaticn
applicable to these workers is stressed in particular. The instrument
also mentions the need to estatlish adequate supervisory machinercy to
ensure the effective implementation of the relevant legislaticn. It
further recommends that rural wvorkers®' organisations <should be
associated with planning procedures and the operation of institutions
responsible for the development of rural areas, and stresses the need
to ensure their effective participation in the formulation,
implementation and evaluation of agrarian reform progranmmes. In
addition, it gives a detailed list of the measures that may be taken to
inform the various sectors of the population on questions relating to
rural wvorkers and their organisatioms. lastly, it rprovides for
measures to ensure the education and training of these workers and the
leaders of their organisations, as well as some financial or material
assistance for facilitating the establishment and proper operation of
such organisations; this assistance should hovever be suprlied in such
a way as not to impair their independence or interests.

332. The analysis here will therefore be confined tc a study of
the specific aspects of national legislation and practice pointing to
a differentiation between rural workers' organisations and cther
organisations and will not deal with the general aspects cf freedom of
association and the right to organise except in so far as they shed
further liqht on the analysis made in Chapters I to XII of this survey.

1 Regarding the Convention's scope, see raras. 333 to 335 belcw.
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Scope_of the Convention

333. The Convention applies to all types of organisations of
rural workers, including organisations not restricted to but
representative of rural workers.! It is thus applicabkle koth to
organisations composed solely of rural workers and to organisations
that, while including other workers as well, represent their interests,
for example general trade unions to which various categories of workers
belong.?

334, 2Article 2 of the Convention defines the meaning of ‘“rural
workers" under the Convention:

"For the purposes of this Convention, the term 'rural
workers' means any person engaged in agriculture, handicrafts or
a related occupation in a rural area, whether as a wage earner
or, subject to the provisicns of paradraph 2 of this Article, as
a self-employed person ..."

335. It is to be noted that the Convention adopts a very Ltroad
notion of the "occupations" coming within its scope and that the
Convention applies not only to rural vorkers who are "wage earners" but
also, in certain circumstances, to self-employed persons (Article
2(1)): it gives as examples tenants, sharecroppers and small owner-
occupiers. This notior is spelled out by the <Convention in Article
2(2), stating that it "applies only to those tenants, sharecrorpers or
small owner-occupiers who derive their main income from agriculture,
wvho work the 1land themselves, with the help only of their family or
with the help of occasional outside 1labour and who do not (a)
percanently employ workers; or (b) employ a substantial numter of
seasonal workers; or (c) have any land cultivated by sharecropgers or
tenants".3

t For its part, Recommendation No. 149 specifies that "the Co-
operatives (Developing <Countries) Recommendation, 1966 (No. 127),
further remains applicable to the organisations of rural workers
falling within its scope*.

At its Ninth Session (Geneva, 1979), the Advisory Committee on
Rural Development recommended that the promotion of rural wcrkers®
organisations and co-operatives should be further developed; sosme
menbers stressed that co-operatives should be considered as a tool to
be utilised by rural workers*' organisationms.

2 The Committee of Experts also stressed the right of rural workers
to organise jointly with industrial workers (see RCE (Report III (Fart
4R), ILC, 68th Session, 1982, C.87, p. 112).

3 In the agricultural sectcr, besides wage earners, i.e. wcrkers
who supply services in exchange for remuneration either wholly in cash
or partly in cash and partly in kind, there are numerous self-employed
or partly self-employed workers, denerally known as farmers (or
peasants or "campesinos"): tenants, sharecroppers, stall owner-
occupiers. 2l1ll of these non-wage earning workers, who are often
engaged in subsistence farming, live in conditions of poverty similar
to and sometimes worse than those of wage e€arners (ILC, 1974, document
D.22.1974).
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Recognition apd _exercise_of
the right to orgqanise

336. The right of association in general is guaranteed by the
constitutions of virtually all countries. The exercise of the right is
defined and the conditions for its exercise are determined Lty
legislation.

337. As far as wage-earring agricultural workers are concerned,
most legislation recognises their riqht to organise: the labcur codes,
the 1labour laws, the laws on trade unions or, more generally, the laws
on the right of association or the civil codes recognise the right of
association for all wage earners in general, including agricultural
workers.t

1 For example, Argentina (Act No. 22105/79 and Regulaticns No.
640/80) ; Australia (Conciliation and Arbitration Act, 19C4: the
interests of most rural workers are covered by the ARustralian Workers'
Union, vhich is a registered union, but its existence does nct frevent
raral workers from forming other organisations. However, as regards
registration, persons seeking the registration of another organisation
covering the same industry or industrial pursuits are generally
required to demonstrate why their organisation should also be
registered in order to participate in the formal industrial relatiors
system); Austria (Right of Association Act, 1951; Agricultural Workers
Act, 1948; laws respecting mandatory organisations - chamkters of
agriculture - and voluntary organisations - RAustrian Confederation of
Trade Unions and trade unions of agricultural and forestry wcrkers);
Bahamas (Industrial Relations Act, 1970); Barbados (Trade Unions Act,
1964); Belgium (texts identical to those applicable to other workers);
Bolivia (Agrarian Reform Act, s. 132, agricultural work is excluded
from the general labour law) ; Brazil (Decree No. 5452/1943; Act No.
5889/1973); United Republic of Cameroon (Labour Code, 1974); Central
African Republic (Labour Code, 1961. However, in this country, trade
union activities have been suspended sirce 1 September 1981); Chile
(Legislative Decree No. 2756/1979); Colombia (Labour Code, ss. 353 and
356); Cuba (lLegislative Decree No. 3/1977); Cyprus {(Trade Uniong law,
1965; the Government states that rural workers®' unions are the second
largest in Cyprus); Denmark (Act No. 156/1961) ; Ecuador (lLakour Code,
1978); Bgypt (Trade Unions Act No. 35 of 1976, as amended); Ethiopia
(Proclamations Nos. 222 and 223 of 1982); Finland (Associations Act, s.
1; the Government states that a collective agreement ensuring freedonm
of association for farmers has keen concluded); Gabon (Labour Code; Act
No. 5/1978) ; Federal Republic of Germany (Associations Act, 1964);
Ghana (Industrial Relations Act, 1965); Greece (Act No. 1264,1982; a
Legislative Decree on the establishment of agricultural trade unions
will be issued shortly); Guatemala (Labour Code, s. 206); Guyana (TIrade
Unions Act Cap. 98; the Government states that the right of association
is guaranteed); Haiti (Labour Code); 1Iceland (Trade Unions and
Industrial Disputes Act No. 80,/1938): India (Trade Unions Act, 1926);
Ireland (Industrial Relations Act, 1976; Trade Unions Act, 1871-1975):
Israel (Societies Act); Italy (Constitution, s. 39); Japan (Trade Union
Law, 1949); Luxembourg (Freedom of Association Act, 1936; the
Government states that, owing toc the very small nusber of vage-earning
rural vworkers, no organisation representing rural wvorkers alone has
been established so far. Rural workers may Jjoin the trade union
organisations which are most representative at the national 1level);
Madagascar (Labour Code); Malaysia (Trade Unions Act, 1959; Industrial
Relations Act, 1967); Malta (Industrial Relations Act, 1976); HMexico
(Pederal labour Act, 1970); Morocco (Dahir No. 1-57-119 (1957) cn trade
unions); Netherlands (Association and Asseably Act); New Zealand

(FPootnote continued on next page)
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338. In some countries, hcwever, there are still 1legislative
restrictions on the establishment of rural workers' orqganisations.
Some legislation, it seems, contains no provisicn governing the
establishment or existence of trade unions, allowing doukt to subsist
about the effective possibility for rural vworkers to form trade
unions.t Denial of such a right would be contrary to the freedcm of
association Conventions, including Convention No. 1l4l.

339. At times, the right to corganise is denied to vworkers on
farms permanently employing less than a given number of persons.?

340. Under the legislation of one country, industrial trade
unions are not alloved to carry out any activities on behalf of
agricultural workers (in practice, however, the situation seems tc te
changing).3

(Footnote continued from previous page)

(Agricultural Workers Act, 1977; 1Industrial Relations Act, 1973;
Shearers Act, 1962; it should be noted that three associations have
been established under the Agricultural Workers Act, 1977, including
the Parm Workers' Association (which is not registered in accordance
with the Industrial Relations Act, 1973, but incorporated under the
Incorporated Societies Act, 1908): membership of this association is
voluntary. Orn the other hand, membership of rural workers in one of
the two other associations which are registered under the Industrial
Relations Act, 1973, is compulsory);: Nicaragua (Requlaticn on trade
union associations and Decree No. 790 of 1979); Norway (established
practice); Panama (Labour <Code); Papua New Guinea (Industrial
Organisations Act, Chpt. 173); Philippires (Labour Code, 1974).
Portugal (the right to form trade unions is gquaranteed by Article 57 of
the Constitution); Senegal (labour Code, Act No. 61/384); Spain (Royal
Decree No. 19/1977; Acts Nos. 8/1980 and 51/1980); Suriname (Civil
Code, s. 1668) ; Sweden (Instrument of Government, 1974); Switzerland
(Civil Code, ss. 60-79); Tunisia (Labour Code); United Kingdom (TIrade
Unions and 1labour Relations Bact, 1974, as amended) ; Guernsey
(Industrial Disputes and Conditions of Employment Law, 1947-1971); Hong
Kong (Trade Unions Ordinance Cap. 332); Uruguay {Act No. 15137,/1981 and
Regulation No. 519/1981): Venezuela (Requlations under the Labour Act,
1973); Zambia (Labour Relations Act, 1971).

1 For example, Bahrain (agricultural and casual workers are
excluded from the scope of the lLabour Act, 197€); Rwanda (Articles 19
and 31 of the 1978 Constitution guarantee freedom of association,
Article 31 providing that any wvorker may defend his rights through
trade union action. However, the Labour Code excludes workers employed
in agriculture from the scope of the Code).

2 For example, Dominican Republic (the lLabour Code does nct arfly
to agricultural, agro-industrial, 1livestock raising and forestry
undertakings continuously and permanently employing nc more than ten
workers (s. 265)); Honduras (s. 2 of the Lakour Code specifies that the
provisions of the Code are binding on all natural perscns,
undertakings, businesses and establishments, with the excerticn of
agricultural and stock-breeding concerns not permanently employing more
than ten workers).

3 Liberia: s. U4601-A of the Labour Law prohibits industrial trade
unions arnd workers' organisations from exercising a rrivilege or
function on behalf of agricultural wcrkers. However, the Ccmmittee
noted with interest in 1982 the Government's statement that the workers
on three plantations have formed joint organisations with 4industrial

(Footnote continued on next fage)
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341. The 1legislation of certain States or provinces that
excludes rural wcrkers from the lavs on anti-union discrimination and
collective bargaining tends to impair the development of occugational
organisations in agriculture and any effective action on their part in
labour relations.?

342. Some governments have indicated that their countries have
no legislation covering all or part of the matters dealt with in the
Convention.? ’

343. 1In some countries there are no rural workers! organisations
although the legislation seems to allow for their creation.3

(Footnote continued frcm previous page)

workers and that under the Bill for the new labour lLaw section 46Cl-A
is to be repealed.

1 United States: agricultural workers (except those employed in
undertakings <closely related to agriculture but not actually part of a
farm operation) are excluded from the provisions of the Wational Llabor
Relations Act. A fev states, however, have enacted special legislatior
on labour relatiors in agriculture. For example, the State of
California has established an Agricultural Lakour Relations Board which
conducts elections to determine collective bargaining representatives
and examines complaints of unfair labour practices.

Canada (Ontario and Alberta): the Labour Relatiomns Act does not
cover agricultural workers. The Government states that this exclusion
is due to the fact that such vorkers are not recognised as negctiating
agents, but this dces not prevent them from forming associaticns to
promote the interests of rural wcrkers.

2 Bangladesh: according to the Governnent, there are no
legislative, administrative or cther provisions concerning the matters
dealt with in the Convention ard no provision for regulating 1latour
relations in the rural sector. It should be noted, however, that the
Government has elsewhere indicated (see the General EReport of the
Committee on Work on Plantations, Eighth Session, 1982) that the
Industrial Relations Ordinance, as amended in 198C, applies to
plantations and that plantation workers, like other workers, enjoy the
legal right to organise trade unions of their own choosing.

Comoros: apart from provisions relating to agricultural work,
there are no legislative provisions covering the guesticns dealt with
in the Convention.

The Government of E1 Salvador states that a legislative. decree
covering unionism in rural areas is now being studied.

3 Kuwait: the Government states that there are no agricultural
organisations of the kind provided for in the Convention.

Pakistan: the Government states +that a tendency to combine is
lacking.

Togo: the Government states that trade union organisations for
rural workers do not exist at present; however, the 1978 inter-
occupational agreement was extended in 1981 to handicraft undertakings
enploying more than five persons and to agricultural and forestry
undertakings.

(Pootnote continued on next page)
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344, Under the legislation of some States, the nmenmkers of
collective farms, co-operative farms and co-operatives are excluded
from the scope of the gemeral lalour law.! In some of these countries,
however, according to information supplied by the governments,
organisations have been set up.?

345. On the other hand, in other countries, such agricultural
workers as members of agricultural co-operatives are not able to join
an organisation which is part of the trade union structure.3

{(Footnote continued from previous page)

Opper Volta: the Governeent states that under national
legislaticn rural workers enjoy the right to organise but there are no
rural workers' organisations in the country.

! For example: Angola, Byelorussiam SSR, Czechoslovakia, German
Democratic Republic, Hungary, Mongolia, Ukrainian SSR, USSR.

2 The Government of Bulgaria, for example, states that in practice,
as a result of the will freely expressed by 955,322 rural workers on 31
December 1981 (including rural co~-operative members), these wcrkers
joined the Trade Union of Rural Fconomy and Food Industry Workers.

In Hungary, according to the Government, rural workers dc not
have a trade union but, in the absence of legislation to the contrary,
have the right to form one. The interests of members of co-operative
farms are defended by the National Council of Co-operative Farms.

As regards Momngolia, the Committee of Experts noted that
agricultural trade union organisations represent the interests of their
members - manual workers, employees, farmers ard 1livestock raisers -
vhether they are members of the agricultural co-operative or not (BCE,
1981).

The Government of the USSR stated, in its 1981 report, that the
activities of the trade union organisations of memkers of collective
farms were continuing, and that at present 97.2 per cent of the memlters
of these farms were affiliated to a trade nunion. In addition, the
Government reported a decision taken in August 1977 by the Presidium of
the Central Council of Trade Unions concerning the methods of afprlying
the Regulations on the Rights of Factory, Works or LlLocal Trade Union
Conmittees to trade union committees of kolkhozes and of fishermen's
kolkhozes. These methods of application were the subject of an agree-
ment between the Union Council of Kolkhoz Members, the Ministry of
Agriculture and other ministries concerned. In accordance with this
decision, the kolkhoz trade union committee represents the interests of
the kolkhoz members as well as those of workers and employees working
on the kolkhoz. This trade union committee has legal personality (ERCE,
1981).

The situation is similar in the Byelorussian SSR and the
Ukrainian SSBH.

3 For example, the Government of Czechoslovakia states that, under
the statutes of the Revolutionary Trade Union Movement, mezbers of co-
operatives may not become memkters of the Movement. Co-~ofperative
menbers have not set up any trade union and are organised in the Union
of Co-operators.

The Government of the German Democratic Republic states that the
menbers of agricultural co-operatives belong to the Rural Mutualist
(Footnote continued on next page)
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346. The Committee considers that such persons should be akle to
establish, if they so wish, trade union organisations akle to¢ pronote
and defend their interests.

347. As regards self-employed persons within the meaning cf the
Convention, the legal basis of their right of association may ke found
in constitutional law or in specific 1legislation covering grparticular
categories of organisations, in the civil code or in legislaticn
governing the right of association in general. Organisaticms of rural
workers vho are self-employed within the meaning of the Convention take
different forns, including, 4inter alia, trade wunions, Eroducer
associations, farmers' associations, co-operatives, etc.

348. The 1legislative vprovisions of many countries provide
explicit 1legal bases for the establishment of one or more of these
forns of organisation.?! In other countries, organisations wmay be
estaklished under the legislation on the right of association.2

(Footnote continued from previous page)

Union and tha*t co-operative workers have 4joired the Trade Union of
Agricultural, Food Industry and Forestry Workers.

The Government of Romania states that rural co-operators
organised in agricultural co-operatives are covered in particular by
the Agricultural Co-operatives Statute; farmers owvwning rrivate farns
are organised in associations and small craftsmen under a handicrafts
co-operative systen. Manual wvorkers and other persons hired on the
basis of an employment contract are covered ty the lakour Code.

1 For example, Algeria, Austria, Barbados, Burundi, Cuba, Cyrrus,
BEcuador, Ethiopia, Greece, Haiti, 1India, 1Ireland, Israel, Jagan,
Malaysia, Mexico, WNicaraqua, Panama, Philippines, Portugal, Sgain,
Suriname, Tunisia, United Kingdon - non-metropolitan territory cf Hong
Kong, Zambia.

2 For exanple, Belgium, Denmark, Finland (roughly 76 per cent of
small farmers are affiliated to the Confederation of Agricultural
Producers (CUAP) and there is a similar organisation (SLC) for Swvedish~
speaking farmers), Federal Rerublic of Germany, Italy, Luxenmkourg,
Norway, Papua Newv Guinea, Portugal, Swveden, Svitzerland, United
Kingdom.

Other legislative provisions mentioned in certain reforts:
Argentina (Civil Code, s. 33); Colombia (Labour Code, s. 353) :
Dominican Republic (Act No. 520/1920 respecting non-profiting-making
associations; the Govermment's report seems to indicate, hovever, that
there are also co-operatives in this country).

Australia: although an organisation registered under the
Conciliation and Arbitration Act may, in certain limited circumstances,
include persons wvho are not wage €arners, it nust remain representative
of vage earners, othervise its registration may be withdrawn. As a
result, according to the Govermment, an organisation composed of wage
earners and self-employed persons in which self-employed persons are
the majority may not obtain registration, even though it is comrosed of
rural workers vithin the meaning of Article 2 of Convention No. 141.

Nev Zealand: the Government states that owner-occupiers are not
covered by either the 1Industrial Relations Act (1973) or the
Agricultural #Wworkers Act (1977). These persons, like tenants and
shareholders, tend to join the Federated Farmers (an enmployers!

(Footnote continued cn next page)
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349. The governments of some countries state that existing
legislation does not apply to tenants, shareholders and small owner-
occupiers,! that the provisions relating tc labourers employed in
agriculture are not applicable to exclusively family undertakings2 or
that the Convention is regarded as too broad to come within the scope
of national legislatien.3 Other governments, without referring to
specific legislation, report that a certain form of organisation for
these rural workers exists.* In cther countries, there is apparently no
legislation covering independent rural workers.S

350. W®hile recalling that rural workers, as defined by Article
2 of the Convention, have the right to establish organisaticns, the
Conmittee considers that the existence of co-operatives or other types
of assocliations should not prevent rural workers, whether wage earners
or not, from setting up trade unions as the most advanced form of

(Footnote continued from previous page)
organisation).

Syriaa Arab Kepublic: according to a statement by the Government,
agricultural workers have the right to join trade unions, whether they
are members of a co-operative or not, under the Rural Organisation Act
(No. 21). The Committee has requested the Government to surply
information on the nature and role of rural co-operative associations
that can be set up by agricultural workers, by farmers working the land
with the help only of members of their family and by landowners whose
holdings do not exceed a prescribed area (RCE, 1982).

1 Madagascar.
2 Haiti.

3 For example, Uruquay: rural workers, however, enjoy the general
right of association under Article 39 of the Constitution (information
supplied by the Government).

4 For example, Gabon (these are organised workers, like those in
other sectors of the economy), Guyana, Togo (some rural workers telong
to co-operatives; several such associations exist).

The Government of Ghana states that the General Agricultural
Workerst' Union has been encouraged to extend its scope of activity to
include other, non-organised aqricultural wcrkers.

S For example, Bangladesh: the Government states that most rural
workers are self-employed or sharecroppers. The labour 1legislation
apparently does not apply to these persons.

Pakistan: the Government states that the 1land 1is extrenmely
divided up in rural areas, vhere there is a majority of small cwners
who farm the 1land for themselves with the help of members of their
family. Accordingly, their problems are different from those of
tenants, sharecroppers or small land occupiers.

The Comnittee recalls that the scope of Convention No. 141 does
in fact cover these small owner-occupiers (Article 2(1) and (2)); see,
in this respect, para. 333 to 335 above.

Senegal: co-operative associations appear to exist, though the
Government does not specify whether they are for rural workers.
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organisation and the one best able to create the necessary conditions
for true development in rural areas, particularly inr the rost
underprivileged areas.t

351. The Committee also stresses that, whatever form they nway
take, rural workers' organisations should be established in ccnfcrmity
with Articles 3, 4 and S of the Convention: the principles of freedcm
of association should be wholly observed; the organisaticns should te
independent and established on a voluntary basis and should not Le
subject to any interference, coercion or repression. Governments may
play an active part in the establishment and strengthening of rural
workers!' organisations (e.g. by encouraging their creation, fcstering
a propitious climate through legislation, the granting of subsidies and
other administrative measures, the training of rural 1leaders, etc.),2
but at the same time the policy adopted must ensure that the princirples
of freedom of association are okserved. Sters should also be taken to
see that their orgarisations are not dominated by the privileged or
seni-privileged sector of rural society or used for the purpose of
exploiting still further the poorest members of the rural population.
States should adopt a policy of active encouragement of such
organisations, particularly with a view ¢to eliminating obstacles to
their establishment, their growth and the pursuit of their lawful
activities; rural workers, like all other workers, should enjoy the
right to strike as one of the essential means availaktle tc wecrkers and
their organisations for furthering and defending their econonmic and
social interests; provisions depriving rural workers of this right are
contrary to the freedom of association Conventions including Convention
No. 1lul.3

organisation of rural workers

352. Although legal obstacles to the establishment of rural
workers' organisations continue to exist in some countries, while
tending to diminish in others, the difficulties facing rural workeres in
setting up and promoting organications are often more practical than

1 In some countries, non-wvage earning agricultural workers have set
up trade unions Jjointly with wage-earning agricultural wvorkers: for
example, Colombia (FANAL), Ecuador (FENOC), %exico (CNC), Philippines
(Federation of Free Ffarmers (FFF)), Venezuela (Federation of Rural
Workers).

2 See paras. 354 to 363 below.

3 Such provisions exist, for example, in Costa Rica: s. 369(k) of
the Labour Code defines ‘*“public services" vhere strikes are not
permitted as "work performed Ly employees engaged in the sowing,
cultivation, care or harvesting of agricultural or silvicultural
products or in stockraising, and likewise in the processing of groducts
in cases where they would deteriorate if not immediately treated".

In New Zealand, the provisions governing strikes ir the Ccmmerce
Act and the Industrial Relations Act relating to essential services are
applicable (see para. 213 above).

In the Syrian Arab Republic strikes are prohibited under the
Agricultural Labour Code (s. 160) and under s. 19 of the Economic Penal
Code.
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legal in nature, and relate to the actual exercise of the right of
association: the still widespread illiteracy in rural areas, the
scattered and isolated nature of agricultural undertakings, the
ignorance in which rural populations live as regards their rights, the
excessive instability and mokility of seasonal labour, traditional
conflicts or antagonisms between various groups who are nevertheless
equally underprivileged and poor, difficulties in paying regularly the
contributions needed for the establishment and survival of agricultural
trade unions and associations, the lack of trade union leaders able to
help werkers to unite. In this regard, more active assistance from the
existing trade union povement wovld no doubt enhance the rossikilities
for the promotion of workers' orqanisations in this sector. The
situation 1is even more complex in the case of migrant and seasonal
workers whose instability, mobility and weak position on the 1laltour
market make it even more difficult for them than for other workers to
exercise their right of association.

353. It should be noted that im practice the most successful
attempts of workers to orgarise have occurred irc the plantations
sector. The concentration of latour and the existence of prccessing
plants 1link this sector to the industrial sector and facilitate trade
union organisation. &Bven in this sector, however, obstacles are found
to the establishment of trade unions and their activities: the often
paternalistic nature of plantation organisation, the fact that the
workers are housed on the plantations themselves and the isolaticn of
each plantation have served amongst others as pretexts for certain
employers, invoking the principles of the right of property, to forbid
trade union leaders access to the plantation, to refuse to sugply
premises for trade union meetings and to harass those who try to
develop a spirit of trade union association among plantation workers on
the ground that they are carrying out subversive activities. In
examining complaints on these questions, the Committee on Freedom of
Association, while fully recognising that plantations are private
property, has taken the view that, "as the wvorkers not cnly wvork but
also live on the plantations, it is only by entering the plantations
that trade union officials can normally carry on any trade union
activities among the workers and that it is especially important that
the entry of such officials to the plantations for the purgose of
lavful trade union activities should be readily permitted, grovided
that there 1is no interference with the carrying on of the work during
working hours and subject to any appropriate precautions for the
protection of the estate®. In this connection, the Committee on
Freedom of Association has also drawn attention to the resolution
adopted by the Committee on Work on Plantations at its first sessicn in
1950, providirng that employers should remove any hindrances in the way
of the organisation by plantation workers of free, independent and
democratically controlled trade unions and should provide such unions
with facilities for the conduct of their normal activities, 4including
free office accommodation, freedom to hold meetings and freedcm of
entry.t

1 See, for example, ILO: Committee on Freedom of Association, 119th
Report, Case No. 611, para. 93.

As regards Costa Rica, the Committee of Experts has stressed for
many years the need to adopt provisions safeguarding the right of entry
to plantations by trade union representatives and the right of
plantation workers to hold trade union meetings on the srot.
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Promotion of rural workers'
organisations

354, Convention ©No. 141 and Recommendation No. 149 invite
governments to facilitate the establishment and growth of rural
workers' organisations through a policy of active encouragement to
elinminate obstacles. They should also take measures to prosote the
widest possible understanding of the need to develot such
organisations.

355. Many countries actively pursue such a policy,t and sone
have been doing so for many years,? often within the framesork of ar
agrarian reform policy.3® Nev bodies have been set up to co-ordinate the
establishment of removated structures. The basic task of some is to
promote rural workers' organisations. 1In India, for examrle, according
to the Government the Ministry of labour set up in 1978 a tripartite
Central Standing Committee on Rural Unorganised labour to advise the
Government on the administrative and legislative measures for imgroving
the socio-economic conditions cf rural unorganised lakour and for the
promotion of their organisation. In agreement with the Sukcoopittee
for Rural Workers®' Organisatiops and Education, a scheme to crganise
rural wvorkers has been drawn up under tbe sixth Five-Year Plan 198C-85.
Framework legislation for agricultural workers is nov teing studied.
Purthermore, the Indian National Rural labour Federatior has published
guidelines for rural workers' organisations, stressing the trade union
objectives to be pursued, in particular the goals of creating a spirit
of organisation and self-reliance and bringing bernefits of collective
bargaining to all workers. The State of Kerala has enacted specific
legislation corcerning rural workers (the Agricultural Workers Act,
1974).

356. The Government of the Philippines states that it 1is
pursuing an active policy to developr rural vorkers®' organisations. For
this purpose, it has set up the Bureau of Rural Workers (BRW)
(Presidential Decrees Nos. 1365 and 1367; letter of Instruction \No.
1209 and Executive Order No. 779). The Bureau's principal okijective,
which is to protect and promote the welfare of rural workers so that
they may participate fully in national development, requires a direct
approach, focused on rural wvorkers as the object of development. To
achieve its targets, the Bureau is carrying out four programmes aimed
at organising rural workers: (1) an education and organisation
programnme, inter alia, to encouraqe, develop and Efpromote the
establishment and growth of rural wcrkers' organisations; (2) a rural
project development programme, in which priority is given to the
organised labour sector over the unorganised sector in crder +to
strengthen existing organisations and encourage other rural wcrkers to
organise; (3) a social amelioration proqramme; and (4) a research
programme, The Bureau not only provides assistance to specially
defined rural organisations but has extended its operations to include
organisations of ambulant, intermittent and itinerant workers, those
self-employed in both urban and rural areas and those without a
definite or fixed employer, as well as underemployed workers.

t Por exanple, Algeria, Cape Verde, Colombia, Cuba, Cyrrus,
Ecuador, India, Mexico, Nicaragqua, Philippines, Portugal.

2 For example, Japan (lLaw No. 127/1961; this lav provides that the
State 1is to take the recessary measures for organisational isprovement
of organisations related to agriculture).

3 Por example, Cape Verde, Colombia, Cuba, India, Mexice, Pcrtugal,
Suriname.
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357. Other bodies or ministries also take an active pgpart in
promoting the status of rural workers.! Rural workers! organisations
are sometimes represented here.

358. Some governments have supplied information atout the
participation of rural workers in the economic and social effort,
particularly in the rural develogment programmes and national gplanning.
In Cuba, for example, Act No. 1322/1976 aims at promoting the active
participation of workers in the preparation, supervision and
implementation of the gplans.

359, 1In Ecuador, priority in the Natioral Development Plan for
1980~84 is given to an over-all rural develorment policy designed for
the benefit of small landowners, agricultural wage earners, landless
peasants and the margiral rural popula..on. The beneficiaries take an
active part in the design, implementation and co-ordination of the
Plan. In Nicaragua, the representatives of rural organisations
participate, in particular, in the &national and regional agrariar
reform councils and in production councils.

360. In pmany countries, senminars, lectures, courses and
educational programmes for rural wczao. < are carried out to activate
their interest in promoti-g organisations akle ¢to represent then,
negotiate on their behalf, participate in programmes consistent with
their interests and provide training services to their members.2 Sone

t For example, Argentina (National Board for Rural Lakour
(tripartite); Act No. 22248/1980), Colombia (Colombian Institute of
Agrarian Reform); Cuba (Planning, Fertile lands and Food Council, Act
respecting central state admipistration No. 1322/1976); Cyfgrus
(agricultural and economic advisory committees (tripartite)); Dominican
Republic (Agricultural Insitute); Finland (Board of labour Protection);
Jamaica (Social Development Commission); Mexico (Ministry of agrarian
Reform and various tripartite advisory committees concerning workers in
general); Portugal (Department of Agricultural Extension, Decree No.
221/77):; Senegal (National Advisory Board, which includes a
representative of agricultural trade unions); Spain (Rural Development
Agency) ; Sweden (National Board of Aqriculture); Tunisia (Kural
Development Board).

]

2 For example, Algeria (efforts have been made towards the develop-
ment of rural animatior centres concerning child-rearing and hone
economy; the training of engineers and technicians).

Argentipa (Act No. 22248 is intended, in particular, to formulate
a national policy for the intensive technical training of rural
workers).

Colombia (Simon Bolivar literacy campaign, theoretical and
practical courses on rural life and labour law).

Cuba (numerous modern guidance centres, literacy campaigns).
Cyprus (rural workers' organisations collaborate in particular
with the Ministry of Agriculture regarding educational and +training

neasures) .

Ecuador (seminars, courses, lectures on the organisation of
handicraft workers, rural literacy plan).

Haitli (co-operative training course for technicians assigned to
{(Footnote continued on next page)
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countries broadcast educational ard training programmes both for rural
vorkers and for making the population at large alive to their prctlenms,
particularly radio and televisicn progranmmes.!?

361. Some governments have supplied information on availakle
credit facilities,? efforts made din the field of housing3 and

(Pootnote continued from previous page)

developmert programmes, especially in rural, semi-rural and suturkan
areas) (Act No. 14/1953 and Decree of 31 March 1981).

India (educational proqrammes of the National Llabour Institute,
the Indian 1Institute of Public Administration, the National Institute
of Rural Developmert and the Central Board for Workers' Educaticn. One
of the purposes of the Central Board, a tripartite body, is to develop
strong and more effective trade unions). The Government considers that
the reforms made (agrarian reforms, minimum wage, etc.) are partly due
to the educational effort; the Five-Year Plan provides for adequate
measures for the benefit of women in rural areas.

Jamaica (community centres and social programmes to promote
development of leaders and training in co-operatives).

Mexico (education and vocational training for memkers of various
associative organisations in rural areas; in particular, the Co-
operative Act and the Agrarian Reform Act, sections 148, 149 and 184;
services of the CENAPRO and the ARMO).

Nicaragua (literacy campaigns; education programmes organised Ly
PROCAMPO; technical training progranmmes).

Pakistan (mass education in rural areas).

Philippines (the education and organisation programme of the BRW
comprises tvo aspects: (a) assistance and encouragement tcwards
organisation and (b) organisational strengthening. It includes
educational courses, seminars for leaders and vocational training).

Portugal (Act No. 3/1979, Tecree No. 221/1977).

Efforts in this field are also being made in other countries,
including Finland, Japan, Luxembourqg, Mongolia, Sweden, Tanzania,
Ukrainian SSR and the United States (Act CETA-291/SC, para. 873).

In New 2Zealand, there are two universities specialised in
agriculture and a rural training council.

t For example: Austria, Colombia, Cuba, Finlanrd, India, Jagan,
Mexico, New Zealand, Norway, Philippines, Portugal, Sweden,
Switzerland.

2 Por example: Algeria, Colombia (credits granted to organisations
ray not be made subject to conditions involving any restriction on the
freedom of the orgarisations or their members), Cyprus, Guatemala,
Haiti (handicraft credit service), Malaysia, Mexico, New Zealand, Papua
Nev Guinea, Tunisia.

3 Argentina (Act No. 22248/8C lays down the minimum conditicne - for
food and housing facilities for non-permanent workers), Cuba, New
Zealand (Agricultural Workers Act, 1977, s. 49).
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occupational safety and health?! cr, generally, the conditions of work
and 1life of rural workers.?

362. Other governments have supplied information on collective
bargaining procedures.3 Article 5 of Recomsmendation No. 149 provides
that rural workers' organisations "should, as appropriate, be atle to
(a) represent, further and defend the interests of rural workers, for
instaace by undertaking negotiations and consultations at all levels on
behalf of such workers collectively ...".

363. As regards the authorities resporsible for supervising the
application of legislation or requlations, the information supplied Ly
governments indicates that in the great majority of cases this
responsibility rests with the Ministry of Llabour, and the lakour
inspectorate in particular,¢ although other ministries or bodies may
also be assigned the task.S One government states that no arrangements
exist for labour administration and labour inspection in rural areas.é®

1 For example, Canada (Province of Quebec: the Industrial Accidents
Act applies to the agricultural sector), Cuba (rural workers are
covered by Acts Nos. 371977 and 2471979 on occupational safety and
health and social security), Ecuador (Decree No. 724/1980 and Act No.
81,1981), Mexico (Federal Labour Act, s. 472), New Ze€aland
(Agricultural Workers' Act of 1977, s. 56), United States (migrant
health centres programce - MHCT).

2 Byelorussian SSR, German Democratic Republic, Romania, Ukrainian
SSR, USSR (Order of the Council of HNinisters, 1982, on the
implementation of the food proqramne).

3 For example, Cyprus, Firland, Federal Republic of Germany, Jaran,
Netherlands, New Zealand, Norway, Portugal (Decrea No. 519-Cl/1979,
government directives of 1979 and 1981; collective agreements vere
concluded between the Ribatejo and the Alentejo farmers and the
Federation of Agricultural Workers in 1980 and 1981, respectively).

4 For exanple, Australia (at the level of the various states; at
the federal 1level: 1Industrial Relations Bureau), Brazil, United
Republic of Cawmeroon, Colombia, Djibouti, Dominican Republic, Egypt,
Gabon, Guatemala, Haiti, Jamaica, Lliberia, Luxembourg, Madagascar,
Malaysia, Malta, Morocco, New Zealand, Nicaragua (as well as the
Ministry of Agrarian Reform), Portugal, Spain, Togo, Oruguay,
Venezuela.

S For exanmple, Burundi (Ministry of Rural Develorment), Cula
(National Committee of labour and Ministry of Agriculture), Cyrrus
{Mipistries of the Interior and Industry), Ecuador (Ministry of
Agriculture, Ministry of Social Welfare), Finland (Ministry of Social
Affairs and Health), 1Israel (Ministry of Agqriculture and various
commissions), Japan (Ministry of Agqriculture, Forestry and Fishery,
local authorities), Mexico (Ministry of Agrarian Reform, Ministries of
Labour, Agriculture, Commerce and Education), Pakistan (National
Industrial Relations Conmission), Zimbabwe (a ministry recently
estatlished).

6 Bangladesh: the Government also states that it is not planned to
adopt measures to give effect to the Convention in the near future.
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*
* *

364. Rural vorkers within the meaning of the Convention! have
the right to establish orgamnisations that are independent and voluntary
in character and free from all interference, coercion or repression;
States should carry out a policy of active encouragement +¢o rural
workers!' organisations, particularly with a view to elinminating
obstacles to their establishment, their growth and the pursuit of their
lawful activities as wvell as any legislative and administrative
discrimination that may exist against such organisaticns. The
existence of co-operatives or other forms of association should not
prevent rural workers, vhether wage earners or rot, fraom estatlishing
trade union organisations. Rural workers should, in their activities,
enjoy the right to strike ir order to defend their economic and social
interests.

365. The obstacles facing rural workers in estatlishing
organisations are often as practical as they are legal in character.
Convention No. 141 provides that steps are to be taken to promote the
videst possible understanding of the need to further the develaopment of
rural workers' organisations and Recommendation No. 149 advacates a
nunber of means that may facilitate the estatlishment and growth of
such organisations. This survey shows that the means implemented vary
considerably from one country to another, some having established or
planning to establish a systematic policy on the matter, while others
tend to resort rather to ad hoc measures.

t Por the scope of the Convention, see raras. 333 to 325 aktove.
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CHAPTER XIV

Ratification of Conventions:
difficulties and prospects

366. A number of governments have mentioned the reasons which
prevent them, temporarily at least, from ratifying one or more c¢f the
freedom of association Conventions; others have stated that they internd
to ratify some of then.

Convention No.. 87

Difficulties

367. Some governments state in general terms that there are
difficulties as regards the application or ratification of the
Conventiont!, or poirt out that their legislaticn is the wmost <suitatle
for their economic and social systems? or is necessary for the healthy
development of the trade union movement and harmonious industrial
relations.?

368. Others point to specific difficulties connected with
particular aspects of the Convention: the Government of Brazil
mentions difficulties linked, for example, to Articles 2 ard 4 of the
Convention; the Government of El1l Salvador states that Article 9 of the
Convention is not applicable under national law since the armed forces
and the police are governed by sgecial texts. The Coumittee of Experts
has already drawn the attentior c¢f the Government of El Salvader, in
its General Survey of 1973, to the fact that according to Article 9 the
extent to which the guarantees provided for in the Convention afpfply to
the armed forces ard the police is to be determined by national law and
reqgulations. Consequently, States ratifying the Convention can decide
on the extent to vhich the persons in question shall enjoy the right to
organise.

369. The Government of 1India states ¢that the Central Civil
Services (Recognition of Associations) Rules, 1959, and the Central
Civil Services (Conduct) Rules, 1964, are not fully in 1line with the
Convention.

370. The Government of Malaysia points out that trade unions are
formed on the basis of the same trades, occupations or econonmic
branches and@ that wvorkers may Jjoin only the union which regresents
their own trade, occupation or branch. The Government considers the
legislation to be adequate in the national context.

1 FPor example, Bahamas, Saudi Arabia, Indonesia, Sri lanka.
2 Chile.

3 Singapore.
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371. The Government of Morocco points out that under mnational
legislation persons responsiktle, 4inm any capacity whatscever, for the
administration or runring of a trade union nust Lke of Morcccan
nationality. This provision prevents the ratification of the
Convention for the time being.

372. The Government of New Zealand refers to a series of
legislative provisions which, it considers, are inccmpatible with the
convention and prevent its ratification: certain legal restrictions on
the recognition of trade urioms, preference clauses, the Fishing
Industry (Union Coverage) Act, which explicitly prevents workers fronm
joining an organisatior of their own choosing, restrictions on strikes,
and the Minister's power to deregister a urion.

373. The Government of Turkey refers to the proclaiming of
martial law 4in 1980 and ir particular to the susrensicn of certain
organisatiocns ard restrictions on their activities; it states that
when this temporary period has expired organisations will ke able to
carry on their activities freely (it does not state its intentions
regarding the ratification of the Convention).

374. The Government of Zambia refers to a series of provisions
which, it considers, are incomratible with the Convention, preventing
its early ratification: trade union monopoly, compulsory affiliation of
workerst! ard employers' orgarisations to the two central organisations;
a denial of registratior to trade unions if the categqory of wcrkers
concerned are eligible for membership of an already existing registered
trade union; prohibition of affiliation of trade unions to
international organisations without prior approval from the
authorities; control of funds and denial of the right cf organisations
to accept assistance in any form frcm any source outside the ccuntry
without approval from the Minister. The Government nevertheless states
that the Industrial Relatioms Act, 1971, is continually monitcred and
open to consultations betweer workers and employers and the Government
with a view, inter alia, to adopting measures to give effect to some of
the provisions of the Convention. 1In particular, the Government states
that Article 3 is being reviewed with a view to modifying the meaning
of "essential services" so that it incorporates only those services
whose interruption would endanger the existence or well-being cf the
whole or part of the population.

375. The Government of Zimktabwe, while pointing to certain
difficulties as regards Articles 3 and 4 of the Convention, censiders
that there are no other major difficulties to prevent or delay
ratification of the Convention. However, it also states that domestic
service employees and public servants are not covered by the Industrial
Conciliation Act.

376. The Government of Rwanda states that as far as legislation
is concerned there are no major difficulties to prevent ratification of
the Convention but that this is reing delayed for practical reasons.

377. The Government of Papua New Guinea states that the
Industrial Organisations Act guarantees freedom of association.

378. The Government of the United States, in its report, states
that the situation has not changed as regards ratification. (It may ke
recalled that in 1949 the Convention was submitted to the Senate with
a request for its advice and consent to ratification.)
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379. The Governmenrt of PRurundi has decided to postpone
ratification.

Conyention No. 98

Difficulties

380. The Government of Chile states that the legislation in
force is the most suitable for the economic and social systen.

38l. The Governments of El Salvador, Kuwvait and Madagascar
indicate as a difficulty the fact that the armed forces and the police
are not covered by national laws and regulations on trade unions. The
Committee of Experts recalls that, as in the case of Convertion Nc.
87, Article 5 of Convention No. 98 specifies that the extent to which
the guarantees provided for in the Convention apply tc the armed forces
and the police is for national 1laws or regqulatiors to determine.
Consequently, States ratifying the Convention decide freely whether and
to what extent these persons are to enjoy the right to organise.

382. The Government of India refers to its previous report in
vhich it pointed out that its national laws and requlations contained
no provision protecting vorkers against acts of anti-union
discrimination upon recruitment and referred to restricticns cn the
right of civil servants to organise and kargain collectively.

383. The Goverument of Switzerland states that generally its
reason for not being able to ratify the Convention lies in the fact
that present lawvs and regulations contain no special provision
affording workers the protecticn required by the Convention, at least
as regards recruitment. The Government adds that Article 56 of the
Federal Coastitutior gquarartees freedom of association, kut that this
principle is only directly valid as regards the putlic authorities.
However, freedom of coalition or association car be threatened Ly
individvals. This is the case, for example, when the positive freedonm
of association is endangered by terwmination of a contract of employment
or an employer's refusal to draw up a contract of employment. 1In
accordance with the Swiss constitutional system these matters should be
clarified at the legislative level. The Goverrnment adds that nc action
has been taken in this connection recently.

384. The Government of Mexico refers to its previous report in
which it stated that its national laws and requlations permitted the
inclusion in collective agreements of trade union security clauses; the
Conmittee has already informed the Governmert that these trade wunion
security clauses are a matter for national practice.

385. The Government of PNew Zealand considers that the wmain
obstacle to ratification of Convention WNo. 98 1lies in its close
relation with Convention No. 87, whose ratificatior would require a
sveeping change in the industrial relations system. The Comrittee has
already stated in its previous General Survey that it wovld e in no
vay 1llogical for a State to ratify Conventior No. 98 without having
ratified Convention No. 87.1

t see ILO, General Survey, Report IXII (Part 4B), I1LC, S58th Session,
1973, para. 189.
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386. As regards Carada, the Committee notes with interest that,
according to the Government, the Canadian Labour Code is practically in
line with Convention No. 98 ard that there is sukstantial compliance in
all provinces with the basic provisions of the Convention. However,
the Government mentions laws of certain provinces which exclude certain
workers from the legislation respecting labour relations (Frince Edward
Island, Nova Scotia, Ontario and Albterta) or which contain provisions
that seem to run counter to the principle of voluntary negotiation
(Cuekec) .

387. The Government of Rwanda states that the approgriate
machinery has not yet been set up to give practical effect tc Articles
1 and 4 of the Convention, but that steps are nov being taken that will
enable its implementatior.

388. The Government of Zimtabwe, wvhile pointing to certain
restrictions as regards volurtary collective bargaining, states that
there are no major difficulties to prevent or delay ratification of the
Convention.

Ratification prosrects

389. The Goverrnment of the Netherlards states that Article 6 of
the Convention has been one of the main obstacles to its ratification.
Now that Convertion No. 151 has been ratified, the proktlem can be
overcome since the scope of this Convention covers all categories of
public servants. The Government adds that the advisatkility cf a
legislative provision to apply Article 1 may be considered.

390. The Government of Togo states that a study of the rro-
visions of the Convention- is being carried out. The Government of
Burundi has decided to postpone ratification; it states, however, that
measures are being contemplated to implement the provisions cf the
Convention.

391. The Government of the Onited States points out that the
situation regarding ratification has not changed.

392. The Government of Zambia states that although there are no

major obstacles to ratification, it is not considered advisakle to
ratify the Convention at the present tinme.

Remarks_of the Committee

393. The Conmmittee of FExperts notes with satisfaction that,
since 1973, 17 States have ratified Convention No. 87 (Antigua and
Barbuda, Australia, Colombia, Comoros, Djibouti, Dominica, German
Democratic Republic, Haiti, Portugal, saint Lucia, Seychelles, Sgain,
Suriname, Swaziland, Switzerland, Yemen and Vernezuela) and that 2C
States have ratified Conventior No. 98 (Angola, Antigua and Bartkuda,
Australia, Bahamas, Bolivia, Cape Verde, Colombia, Comoros, Djitouti,
Dominica, Fiji, German Democratic Republic, Gremada, Guinea-Bissau,
Lebanon, Papua New Guinea, Saint lucia, Spain, Swaziland and Yemen).?

1 Some of these ratifications (Spain, Portugal) came about after a
conmplete revisior of the legislation, a fact which the cCommittee of
Experts notes with satisfactiorn.
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394. As regards certain other States, the Committee notes that
some of the difficulties emphasised in the Governments® reports were
already mentioned in 1973 and that consequently the situation wculd not
appear to have changed. The Committee can only express the hope that
the governments concerned will bYe able to consider undertaking the
changes in law and in practice that are deemed necessary fcr ratifying
the two Conventions.

convention No. 141

Difficulties

395. A large number of reports refer to difficulties that could
delay or prevent ratification of the Convention.

396. Some governments consider that their legislation is not in
harmony with the Convention. For exanmple:

- Australia: although ar organisation registered under the
Conciliation and Arbitration Act can, in certain limited circumstances,
include persons who are not employees, it must remain representative cf
employees and, if it ceases to be so representative, it is liable to te
deregistered. An organisation whose memkershir comprises self-employed
persons and employees, in which the majority are self-employed, could
not obtain registration ever if it comprised rural workers within the
scope of the definition in Article 2 of the Ccnvention. Articles 4 and
5 also give rise to problems in the Australian context. The Government
also states 4in its report that the establishment of unions in any one
sector of the economy, such as the rural sector, would not Lte sierly
achieved.

- Bangladesh: there are no legislative, administrative or other
provisions in respect of the matters dealt with in the Convention. The
Government specifies that it has no plans for adopting measures to
implement the Convention in the near future.

~ United Republic of Cameroon: the scope of the Convention is too
broad, 4going beyond the framework of national law and practice in this
field.

- Canada: certain provincial laws exclude some or all agricultural
workers from the scope of the 1labour standards. The Government
considers that it would be advisabie to examine in detail whether the
policies of the provincial qovernments meet the reguirements of the
Convention as regards encouraging organisaticns of rural workers.

- JIreland: the definition of a rural worker does not correspond to
that given in the Industrial Relations Act. Furthermore, the
Government states, a policy aiming to encourage the creation «cf
organisations of rural workers could give rise to difficulties since
workers and employers are accustomed to take the steps necessary for
their own development.

-~ Japan: the Agricultural Co-operative organisation, the
Prefectural Agricultural Conference and the National Agricunltural
Conference are subject to certain restrictions that might te
incompatible with Article 3 of the Convention.

- Madagascar: the texts in force only apply to wage earners.
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- New Zealand: substantial differences, as well as the difficulties
connected with Convention VNo. 87, prevent ratification. The
Agricultural Workers Act was adopted after the adoption of the
Convention by the International labour Conference and there are no
rlans for measures to implement the Convention.

- United States: the subject-matter of the Convention has teen
reqarded as appropriate for actionr primarily by the States. The ncted
wide variance of coverage by State laws which give effect to all or
some of the provisions of the Convention may pose some difficulties in
securing ratification.

- Uruguay: the legislation in force (Act No. 15137 and Decree VNo.
647/978) applies only to wage earrers and the Government considers that
it is not technically possible to co-ordinate the content of the
Convention with national legislation.

397. Other governmernts, while sometimes wmaking reference to
legislative difficulties, refer also to an economic and social context
that is unfavourable to the development of organisations of rural
workers. For example:

- Burundi: the difficulty lies in the fact that organisations of
rural workers are very recent, embryonic, institutions which need to be
consolidated.

- Pakistan: customs ard traditions cannot be replaced Ly strict
legislative action; the Government lists a series of social, cultural
and economic factors which explain why the process of organising rural
workers is a slow one.

- Rvanda: at the practical level, wmaterial daifficulties are

delaying the ratification of the Convention.

- Upper Volta: the reasons for postponing ratification of the
Convention 1lie ir the social, cultural and economic situation of the
rural world in Upper Volta.

- Zimbabwe: the difficulties that wmight delay ratification are
connected with the present stage of economic and social development ard
the lack of an administrative or legal framework resrecting fpersons
engaged in rural handicrafts.

398. One government (Panrama) considers that its own 1legislation
is ahead of the Convention; another (Luxembourg) considers that its
trade union structure and the pattern of association of self-enployed
rural workers would not corresrond to the regquirements of the
Convention. Another government (Portugal) considers that it would tLe
difficult to attain the objectives and measures provided for in
Articles 4, 5(1) and 6 of the Convention because of the recent
structure of the organisations of rural workers and the lack of a
global policy based on broad participation.

Ratification prospects

399. The Committee notes with interest that France has tkequn to
take steps tovards ratification.

400. It notes that several governments - Colemkia, Gakon,
Liberia, Morocco and Venezuela - state that there are no difficulties
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inherent in the Convention to prevent its ratification. The Government
of Argentina sees no difficulties in principle but considers that it
would first be appropriate to clarify certain problems with which it is
confronted as reqards the application of Convention No. 87.

401. The Government of the German Democratic Repuktlic =states
that there has been no need for any change and that the ioplementation
of the Convention and of the Reccmmendation has nrot given rise tc any
difficulties. The Government of Yugoslavia considers that the
Convention and Recommendation are satisfactorily applied. likewise,
the Government of the USSR states that national law and practice call
for no change with regards to the provisicns of the Convention and the
Recommendation.

402. Another country, Mongolia, states that the patter is
presently being studied.

403. The Government of Greece, for its part, considers that its
legislation complies with the provisions of Convention No. 141 but
points to certain difficulties in respect of the Recommerdaticn.

404. A number of countries are not planning to ratify the
Convention because of the structure of +heir econories, which are
essentially industrial: Barbados - the concept "rural" does nrot really
apply to Barbados; Kuwait - the agricultural sector rlays nc¢ rart in
the econony; Singapore - "urbanised" econony.

405. Three countries, Indonesia, Qatar and Turkey are not
contemplating ratification in the near future.

406. Other governments consider that their practice
(Czechoslovakia) or their 1legislation (Chile) are suited to the
national framework or the present stage of development (Malaysia).

407. Some governments give no particular information (Eelgium,
Senegal, Togo).

Bemarks of the Committee

408. The Committee notes with satisfaction that 23 States, of
wvhich more than half are developing countries,t! have ratified the
Convention since it was adopted ir 1975 ard notes with interest that
France is taking steps with a view to ratification.

409. Without going into a detailed discussion of the
difficulties described by the governments, the Committee considers that
some of them, in view of the comments set forth in Chapter XIII atove,
should be able to overcome these difficulties. In this regard the
Committee of Experts points out that the ILO is at the dispositicn of
the member States for any advice or assistance required with a view to
facilitating the ratificatior of the Convention.

1 List of States having ratified Convention No. 141, see Appendix
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Final remarks

410. Thirty-five years have passed since the General Assemkly of
the United Nations adopted the Universal Declaration of Human Rights
and the International Llabour Ccnference adopted the basic rrinciples
and standards in respect of freedom of association which form rart of
those fundamental human rights that the I10 has solemnly undertaken to
promote and in favour of which it has always worked through its
standard-setting activities and the jurisprudence of its supervisory
kodies.t

411. On these firmly established and universally recognised
principles, which define the fundamental guarantees of civil literties
that should constitute the common ideal to be aimed at ky all peorles
and all nations, depends the enjoyment of the quarantees contained in
the freedom of association Conventions. This enjoyment 1is effective
only if the fundamental civil liberties are recognised and safequarded
since the exercise of trade urion rights degends not only on formal
rules and dinstitutional provisions Lkut also on their rractical
application. B

412. In undertaking the present study, the Committee has trot
lost sight of the problems and difficulties facing countries with
different political, economic and social backgrounds, and countries
whose stages of development differ as regards the application of the
Conventions under review. However, the Committee has not departed from
the approach it has cornstantly followed to determine the extent to
which Conventions are applied. This approach, which is inherent in its
very mandate, consists in examining, from a strictly legal point of
view, and reqardless of the political, economic and social system or
situation, whether countries which have ratified Conventions are
actually carrying ocut the consequent obligations by which they are
bound. In the view of the Committee it is only through the systematic
and uniform application of this approach that an objective assessment
of the situation can be made and that opinions can be formulated as to
the compatibility of national 1legislation and practice with the
principles and standards contained in the Conventions which are the
subject of this study.

413. The Committee has been able to note with =csatisfaction in
the course of this survey that in some countries, following sweering
political changes, fundamental freedoms and trade union rights have
been fully recognised or re-established, and that, in other countries,
certain improvements in laws and requlaticns have brought national
legislation more into conformity with the principles and standards of
the Conventions. The Committeé notes, however, with concern that in a

1 See above, Chapter I.
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number of other countries the situation has hardly changed or has even
deteriorated and that the lawv and/or practice do not correspond to the
requirements of the Conventions.

414, This is confirmed by the fact that in recent years the
nunmber of cases brought to the attention of the Governing Body
Conmittee on Freedom of Association has increased alarmingly. These
cases 1involve 1issues of law or of fact ard alleged violaticns of the
principles of freedom of association. The Committee of Experts 1is
deeply concerned to note that many of these cases concern not only
infringements of some of the most fundamental principles set forth in
the Conventions, but also the violation of fundamental human rights,
respect for which is essential fcr the free exercise of +trade urion
rights.

415. Moreover, the Compittee must point out that wvhile
Conventions Nos. 87 and 98 are among the most ratified, there are
nevertheless 54 member States which have not ratified Convention No. 87
and 38 which have not ratified Convention No. 98. It 1is clear that
further ratifications of these instruments would help to strengthen the
action of the ILO for the protection of trade union rights.

416. As regards Convention No. 141 and Recommendaticn No. 149,
the Conmittee hopes that the present study will have enabled certain
points of interpretation to have been <clarified, thus enabling an
increased number of countries, and in particular developing countries,
to ratify Convention No. 1l4l. This Convention should cffer menber
States an indispensable means of improving the living conditicns of
rural vorkers who are still among the poorest of the poor and should
enable these vorkers to become actively involved in their own
developmnent and that of their nation.

417. In carrying out this General Survey, the Committee was able
to see that the promotion of freedom of association was constantly
running into new obstacles. For example, there is a growing tendency
for the ever-increasing economic problems confronting States to create
real difficulties in this respect. Whatever these difficulties, it
must never be forgotten that trade unions have a vital functior to
fulfil in society: that of making a decisive contribution to social
justice. It 1is essential for these organisations to provide a
genuinely free forum fcr all workers and employers, rparticularly since
conflicts of interest are likely to continue. While deprival of trade
union rights certainly gives rise to violent situations, all forms of
limitations on individualst* freedom of association may result sconer or
later in alienating people from trade unionism itself, which can only
prove harmful to the interests of the wvorkers and, in the final event,
of the community as a whole.

418. It is important therefore that workers and employers should
be able, through independent organisations free from any outside
interference, to express their aspirations and to provide an
indispensable cortribution to economic development and social fprogress.
In carrying out the present survey, the Committee has tried to work
towards this fundamental ILO objective.






APEENDIX I

TEXT OF THE_SUBSTANTIVE PROVISIONS CF CONVENTIONS
NOS. 87, 98_AND_141 AND CF RECOMMENPATION NO. 149

FPreedom_of Association and Protection of the Right
to_Organise Convention, 1948 (No. 87)

Article 1

Each Member of the Interrational Labour Organisation for which
this Convention is in force undertakes to give effect to the follcwing
provisions.

Article 2

Workers and employers, without distinction whatsoever, shall have
+he right ¢to establish and, sukject only to the rules of the
organisation concerred, %o Jjoir orqganisations of their own chcosing
vithout previous authorisation.

Article 3

1. Workers' and employvers' organisations shall have the right
to draw up their constitutions and rules, to elect their
representatives in full freedom, to organise their administration and
activities and to formulate their programmes.

2. The public authorities shall refrain from any interference
which would restrict this right or impede the lavful exercise thereof.

Article 4

Workers' and employers' organisations shall not be liable to te
dissclved or suspended by administrative authority.
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Article 5

Workers' and enployers' organisations shall have the right to
establish and Join federations and confederations and any such
organisation, federation or confederation shall have the right to
affiliate with international organisations of workers and employers.

Article 6

The provisions of Articles 2, 3 and 4 hereof apply to federations
and confederations of workers' and employers' organisations.

Article 7

The acquisition of legal personality by workers' and engloyers'
organisations, federations and cornfederations shall not te made sutject
to conditions of such a character as to restrict the application of the
provisions of Articles 2, 3 and 4 hereof.

Article 8

1. In exercising the rights provided for im this Convention
workers and enployers and their respective orgqanisations, like cther
persons or organised collectivities, shall respect the lawv of the land.

2. The lawv of the lard shall not be such as to imgair, nor
shall it be so applied as to impair, the quarantees provided fcr in
this Convention.

Article 9

1. The extent to which the quarantees provided for in this
Convention shall apply to the armed forces and the police shall te
deternined by national laws or regulatioms.

2. In accordance with the principle set forth in paragraph 8
of article 19 of the Conctitution of the International 1latour
organisation the ratification of this Convention by any Memker =shall
not be deemed to affect any existing law, award, custcm or agreement in
virtue of which members of the armed forces or the police enjoy any
right guaranteed by this Convention.

Article 10

In this Convertion the term "organisation" means any organisation
of wcrkers or of employers for furthering and defending the interests
of wcrkers or of employers.
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Article 11

Each Member of the Interrational lLatour Organisation for which
this Conventior is in force urdertakes to take all necessary and
appropriate measures to ensure that workers and employers may €Xe€rcise
freely the right to organise.

771949 (No. 98)
Article 1

1. Workers shall ernjoy adequate protection against acte of
anti-union discrimination in respect of their erployment.

2. Such protection shall apply more particularly in respect of
acts calculated to -
@) nake the employment of a wcrker subject to the condition that he

shall not join a wunion or shall relinquish trade union

nemkership;

(b) cause the dismissal of or othervise prejudice a worker by reason
of union membership or because of participation in union
activities outside working hours or, with the consent of the
employer, within workirg hours.

Article 2

1. Workers' and employers' orqganisations shall enjoy adequate
protection against any acts cf interference by each other or each
other's agents or menkers in their establishment, functioning or
administration.

2. In particular, acts vwhich are designed to promote the
estaklishment of workers' organisations under the donmination of
employers' organisations, or to support vorkers' organisations by
financial or other means, with the object of placing such organisatioms
under the «cortrol of employers or employers' organisations, shall te
deemed to constitute acts of interference within the nmeaning of this
Article.

Article 3

Machinery approgriate to national conditions shall ke
estatlished, where necessary, for the purpose of ensuring resgect for
the right to organise as defined in the preceding Articles.
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Article 4

Measures appropriate to natioral conditiors shall be taken, where
necessary, to encourage and rfromote the full develorment and
utilisation of machinery for volurtary regotiation retween employers or
employers!' organisations and workers' orgarisations, with a view tc the
regulation of terms and conditions of employment by means of collective
agreements.

Article 5

1. The extent to which the gquarantees provided for in this
Convention shall apply to the armed forces and the police shall te
determined by national laws or regulations.

2. In accordance with the principle set forth ir paragrarh 8
of article 19 of the Constitution of the International labour Orgarisa-
tion the ratificatior of this Convention by any Member shall nct ke
deemed to affect any existing law, award, custom or agreemert in virtue
of which members of the armed forces or the police erjoy ary right
guaranteed by this Convention.

Article 6

: This Convention does rnot deal with the position of putlic
servants engaged in the administration of the State, nor =<shall it te
construed as prejudicing their rights or status in any way.

Article 1

This Convention applies to all types of organisations of rural
workers, including organisations not restricted to but representative
of rural workers.

Article 2

1. For the purposes of this Convention, the term "rural
workers" means any person ergaged in aqriculture, handicrafts or a
related occupatior in a rural area, whether as a wage earner or,
subject to the provisions of paragqraph 2 of this Article, as a self-
enployed person such as a tenant, sharecropper or small owner-occugier.

2. This Converntion applies only to those tenants, share-
croppers or small owner-occupiers who derive their main income from
agriculture, who work the land themselves with the help only of their
family or with the help of occasional outside labour and who do nct -
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(a) permanently employ workers; or
(b) enploy a substantial numker of seascnal workers; or
(c) have any land cultivated Ly sharecrorrers or tenants.
Article 3
1. All categories of rural workers, whether they are vage

earrers or self-employed, shkall have the right to estatlish and,
subject only to the rules of the organisation concerned, to Join
organisations of their own choosing without previous authorisaticn.

2. The principles of freedom of association shall te fully
respected; rural workers' organisations shall be independent and
voluntary in character and shall remain free from all interference,
coercion or rerression.

3. The acquisition of legal personality by organisations of
rural wvorkers shall rot be made subject to conditicns of soch a
character as to restrict *he aprlication of the provisicne of the
preceding paragraphs of this Article.

4, In exercisinrg the rights provided for in this Article rural
workers and their respective orgarisations, 1ike other persons or
organised collectivities, shall respect the law of the land.

5. The law of the land shall not be such as to imrair, nor
shall it be so applied as to impair, the guarantees provided for in
this Article.

Article 4

It shall be an objective of national ©fpolicy cencerning rural
development to facilitate the estaklishment and growth, on a voluntary
basis, of strong and independent organisaticns of rural workers as an
effective means of ensuring the participation of rural workers, without
discrimination as defined in the Discrimination (Employment and
Occupation) Convention, 1958, in economic and social development ard in
the kenefits resulting therefronm.

Article 5

1. In order to enable organisations of rural wvorkers to rlay
their role in economic and social development, each Member which
ratifies this Convention shall adopt and carry out a policy c¢f active
encouragement to these organisations, particuelarly with a view to
eliminating obstacles to their establishment, their growth and the
pursuit of their 1lawful activities, as well as such legislative and
adninistrative discrimination against rural workers®' organisations and
their members as may exist.
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2. Each Hember which ratifies <this Convention =shall ensure
that national laws or regulations do not, given the special circum-
stances of the rural sector, inhikit the estatlishment and growth of
rural vorkers' organisations.

Article 6

Steps shall be taken to promote the widest possible understanding
of the need to further the development of rural workers*® orgarnicsations
and of the contribution they can make to improving enrloyment
opportunities and general conditions of work and life in rural areas as
well as to increasing the national income and achieving a Letter
distribution thereof.

Rural Workers' Orgarisations Recommendation, 1975

(No. 149)

I. GENERAL PROVISIONS

1. (1) This Recommendation aprlies to all types of organisations
of rural workers, 1includinry organisations not restricted to but
representative of rural wvorkers.

(2) The Co-operatives (Developing Countries) Recommendation,
1966, further remains applicatle to the organisations of rural wvorkers

falling within its scope.

2. (1) Por the purposes of this Recommendation, the +erm ‘“rural
vorkers" means ary person ergaged in agriculture, handicrafte or
related occupation in a rural area, whether as a wvage earner or,
subject to the provisions of subparagraph (2) of this Paragraph, as a
self~employed person such as a tenant, sharecropper or <small owner-
cccurier.

(2) This Recommendatior applies only to those tenants, share~-
croppers or small owner-occupiers who derive their main income from
agriculture, vho vork the land themselves, with the help only cf their
family or with the help of occasional outside labour and who do not =

(a) permanently employ workers; or
(b) enploy a substantial number of seasoral workers; or
(c) have any land cultivated by sharecroppers or tenants.
3. All categories of rural workers, wvhether they are wage
earners or self-employed, should have the right to estatlish and,

subject only to the rules of the organisation concerned, to Jjoin
organisations of their own choosing without previous authorisation.
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II. ROLE OF ORGANISATIONS OF RURAL WORKERS

4. It should be an objective of national policy concerning
rural development to facilitate the estatlishment and greowth, ¢n a
voluntary basis, of strong and independent organisations of rural
workers as an effective means of ensuring the particiratior of rural
workers, without discrimination as defined in the Discrieminaticn
(Employment and Occupation) Convention, 1958, in economic and social
development and in the benefits resulting therefrom.

Se Such organisations should, as appropriate, be able tc =

(a) represent, further and defend the interests of rural workers, fcr
instance by urdertaking negotiations and consultations at all
levels on behalf of such wcrkers collectively;

(b) represent rural workers in connection with the formulation,
implementatior and evaluation of programmes of rural develogment
and at all stages ard levels of national planning;

(c) involve the various categories of rural workers, according to the
interests of each, actively and from the outset in the
implementation of -

1) programmes of aqricultural development, including the
improvement of technigques of productiorn, storing, pro-
cessing, trapsport and marketing;

(ii) programmes of agrarian reform, lard settlement and 1land
development;

(iii) programmes corcerning public works, <rural inrdustries and
rural crafts;

(iv) rural development programmes, including those implemented
with the collaboration of the United Nations, the
International labour Organisation ard other srecialised
agencies:

(v) the information and education programmes and cther
activities referred to in Paragraph 15 of this
Reconmendation;

(d) promote ard obtain access of rural workers to services such as
credit, supply, marketing and transport as well as to tech-
nological services;

{e) play an active part in the improvement of general and vocational
education and training ir rural areas as well as in training for
conmunity development, training for co-operative and cther
activities of rural vorkers' organisations and training for the
nanagement thereof;

(f) contribute to the improvement of the conditions of work and 1life
of rural workers, including occupational safety and health;

(9) promote the extension of social security and tasic social
services in such fields as housing, health and recreation.



144 REPORT OF THE COMBITTEE OF ¥XPERTS

IIT. MEANS OF ENCOURAGING THE GROWTH OF
ORGANISATIONS OF RURAL WCERKERS

6. In order to enable organisations of rural workers to flay
their role ir ecoromic and social development, member States should
adopt and carry out a policy of active encouragemernt to these
organisations, particularly with a view to -

(a) eliminating obstacles to their establishment, their growth ard
the pursuit of their lawful activities, as well as such
legislative and administrative discrimination against rural
workers' organisations and their menmkers as may exist;

(b) extending to rural workers' organisations and their memkers such
facilities for vocational education and *raining as are available
to other workers' organisations and their memkters; and

(c) enabling rural workers' organisations to pursue a rolicy to
ensure that social and economic ©protection and lLenefits
corresponding to those made available to industrial workers or,
as appropriate, workers engaged in other non-industrial occupa-
tions are also extended to their menmbers.

7. (1) The principles of freedom of association should ke fully
respected; rural workers' orgqanisations <should Le independent and
voluntary in character and should remaic free from all interference,
coercion or repressior.

(2) The acquisition of legal personality by organisations of
rural workers should not be made subject to conditions of such a
character as to restrict the application of the provisions of Faragraph
3 and subparagraph (1) of this Paragraph.

(3) In exercising the rights which they enjoy in gfursuance of
Paragraph 3 and of this Paragraph rural workers and their respective
organisations, like other persons or organised collectivities, =hculd
respect the law of the land.

(4) The law of the land should not be such as to imrair, nor
should it be so applied as to impair, the guarantees provided for in
Paragraph 3 and in this Paragraph.

A. Llegislative and adginistrative measures

8. (1) Member States should ensure that national 1laws or
requlations do not, given the special circumstances of the rural
sector, inhibit the establishment and growth of rural workers*
organisations.

(2) In particular -

(@) the principles of triqght of association and of collective
bargairing, in conformity especially with +*he Right of
Association (Agticulture) Convention, 1921, the Freedon of
Association and Protection of the Right to Organise Convention,
1948, and the Right to Organise and Collective PBargaining
Convention, 1949, should be made €fully effective by the
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application to the rural sector of general laws or regulaticns on
the subject, or by the adoption of special laws or regulaticns,
full account being taken of the needs of all categories of rural
vcrkers;

(b) relevant laws and requlations should be fully adapted to the
special needs of rural areas; for instance -

(1) requirenmerts regarding minimum membership, woinimum 1levels
of education and minimum funds should not ke permitted to
inpede the developmert of orqganisations ir rural areas
wvhere <“he population is scattered, ill educated and poor;

(ii) problems which may arise concerning the access of organisa-
tions of rural workers to their nmembers should be dealt
with in a manrer respecting the rights of all concerned and
in accordance with the terms of the Freedom of Association
and Protection of the Right to Organise Convention, 1948,
and the Workers' Representatives Ccnvention, 1971;

(1ii) there should be effective protection of the rural wcrkers
concerred against dismissal and against eviction which are
based on thelr status or activities as leaders or nmenkers
of rural vorkers' organisations.

9. There should be adequate machinery, whether in the form of
labour inspection or of special services, or in some other form, to
ensure the effective implementation of laws and regulations ccncerring
rural wvorkers' organisations ard their membership.

10. (1) Where rural wvorkers find it difficult, under existing
conditions, to take the initiative in establishing and operating their
own organisations, existing orgarisations should be encouraged to give
them, at their request, aprropriate guidance and assistance
corresponding to their interests.

(2) Where necessary, suych assistance could on request ke
supplemented by advisory services staffed by persons qualified to give
legal and technical advice and to run educational courses.

11. Appropriate measures should be taken to ensure that there
is effective consultation and dialogue with rural workers' organisa-
tions on all matters relating to corditions of work ard life im rural
areas.

12. (1) In connection wvith the formulation and, as appropriate,
the application of ecoromic and social plans and rrogrammes and any
other general measures concerning the economic, social or cultural
development of rural areas, rural workers' orgarisations should be
associated with planning procedures and institutions, such as statutory
boards and conmnnittees, develorment agencies and economic and social
councils.

(2) In particular, appropriate measures should be taken to make
possible the effective participation of such organisations in the
formulation, implementation and evaluation of agrarian reform
programmes.

13. Mezber States should encourage the establishment of
procedures and ircstitutions which foster contacts between rural
workers' organisations, employers and their organisations and the
competent authorities.
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B. Puklic information

1l4. Steps should be taken, particularly by +the competent

authority, to rromote -

@)

{b)

@)

)

()

(d)

e)

the understanding of those directly concerned, such as central,
local and other authorities, rural employers and landlords, of
the contribution which can be made by rural wcrkers' organisa-
tions to the increase and better distribution of national income,
to the increase of productive and remunerative employment
opportunities in the rural sector, to the raising of ‘the general
level of education and training of the various categories cf
rural workers and to the improvement of the general conditions of
vork and life in rural areas;

the understanding of the general public, includirng, in
particular, that in the non-rural sectors of the economy, cf the
importarce of maintaining a proper balance tetween the
development of rural and urban areas, and of the desirability, as
a contribution towards ensuring that talance, of furthering the
development of rural workers' organisations.

15. These steps might include -

mass information and education campaiqns, especially with a view
to giving rural workers full and practical information on their
rights, so that they may exercise them as necessary;

radio, television ard cirema programmes, and periodic articles in
the local and national press, describing the conditions of 1life
and work in rural areas and explaininqg the aims of rural workers®
organisations and the results obtained by their activities; i
the organisation, locally, of seminars and meetings with the
participation of representatives of <the various categories of
rural workers, of employers and landlords, of cther sectors cof
the population and of local authorities;

the organisation of visits to rural areas of Jjournalists,
representatives of employers and workers in industry or ccmmerce,
students of universities and schools accompanied Lty their
teachers, and other representatives of the various sectors of the
population;

the preparation of suitable curricula for the various +tyres and

levels of <s=chools appropriately reflecting the problems of
agricultural production and the life of rural workers.

C. Education and training

16. In order to ensure a sound growth of rural wcrkers'

organisations and +the rapid assumption of their full role in econonmic
and social development, steps should be taken, by the congetent
authority among others, to -

(a)

impart to the leaders and members of rural workers' organisations
knowledge of -



APPENDICES 147

(i) rational laws and requlations and international standards
on questions of direct concern to the activity of the
organisations, in particular the right of association;

(ii) the basic principles of the establishment and operation of
organisaticns of rural workers;

(iii) questiors regardirg rural development as fpart of the
economic and social development of the country, including
agricultural and handicraft production, storing,
processing, transport, marketing and trade:

iv) principles and technigues of national planning at different
levels;

(v) trainirg manuals and programmes which are rfublished or
established by the United Nations, the International latour
Oorganisation or other specialised agencies and which are
designed for the education and training of rural wcrkers;

(b) improve and foster the education of rural workers in general,
technical, economic and social fields, so as to make them Letter
able both to develop their organisations and understand their
rights and to participate actively in rural develorment;
particular attention should be paid to the trairing of wholly or
partly illiterate workers through literacy programmes linked with
the practical expansion of their activities;

(c) promote programmes directed to the role which woren can and

. should play ir the rural community, integrated inm general

programpes of education and training to which women and wen
should have equal opportunities of access;

{d) provide trairing designed particularly for educators of rural
workers, to enable them, for example, to help in the develorment
of co-operative and other appropriate forms of servicing acti-
vities which would enable organisations to respond directly to
memkership needs while fostering their independence through
economic self-reliance;

(e) give support to proqrammes for the promotion of rural youth in
general.

17. (1) As an effective neans of providing the training and
education referred to in Paragraph 16, progqrammes of workers' education
or adult education, specially adapted to national and local conditions
and to the social, economic and cultural needs of the various
categories of rural workers, including the special needs of women and
young persons, should be formulated and applied.

(2) In view of their special knowledge and experience in these
fields, trade union movements and existing organisations which
represent rural workers might be closely associated with the
formulation and carrying out of such programmes.

D. Pinancial and material assistance

18. (1) Where, particularly in the initial stages of development,
rural workers' organisations consider that they need financial or
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material assistance, for instance to help them 1in carrying out
programmes of education and training, and where they se€ek and ottain
such assistance, they should zeceive it in a panner which fully
respects their independence and interests and those of their menmters.
Such assistance should be supplementary to the icitiative anrd effcrtes
of rural workers in firancing their own organisations.

(2) The foregoing prirciples apply in all cases of financial
and ma*erial assistarnce, including those in which it is the policy of
a member State to render such assistance itself.
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REPOBRTS BRECEIVED ON 10 MARCH 1983

(Article 19 of the Constitution)

Memkter States

Conven-
tion
No. 87

Conven-
tion
No. 98

Conver-
tion
No. 141

Reccmpenda-
tion
No. 149

Afghanistan

algeria

Angola

Argentina

Australia

Austria

Bahamas

Bahrain

Bangladesh

Barbados

Belgiun

Benin

Bolivia

Botswana

Brazil

Bulgaria

Burma

Burundi

Byelorussian SSR

United Republic of
Cameroon

Canada

Cape Verde

Central African Rerublic

Chad

Chile

China

Colombia

comoros

congo

Costa Rica

Cuba

Cyprus

Czechoslovakia

Democratic Yemen

Denmark

Djibouti

Dominican Republic

Ecuador
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Member States

Conven~
tion
No. 87

Conven-
tion
No. 98

conver=-
tion
No. 141

Recommenda=-
tion
No. 149

Egypt

E1l Salvador

Bguatorial Guinea

Ethiopia

Fiji

Finland

France

Gabon

German Democratic
Republic

Federal Republic of
Germany

Ghana

Greece

Grenada

Guatemala

Guinea

Guine€a-Bissau

Guyanha

Haiti

Honduras

Hungary

Iceland

India

Indornesia

Iran

Irag

Ireland

Israel

Italy

Ivory Coast

Jamaica

Japan

Jordan

Democratic Kampuchea

Kenya

Kuwait

lao Republic

lebanorn

Lesotho

liberia

Libyan Arab Jamahiriya

Luxembourg

Madagascar

Malawi

Malaysia

Mali

Malta

Mauritania

Mauritius

Mexico

Mongolia

sorocco

Mozambique
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Member States Conven-— conven- conven- Recommenda~
tion tion tion tion
No. 87 No. 98 No. 141 No. 149

Namikia

Nepal
Netherlands
New Zealand
Nicaragqua
Niger

Nigeria
Norway
Pakistan
Pananma

Papua Kew Guinea
Paraguay

Peru

- Philippines
Poland
Portugal
Qatar

Romania
Rwanda

Saint Lucia
Saudi Arabia
Senegal
Seychelles
Sierra Leone
Singapore
Somalia

Spain

Ssri lanka
Sudan
Suriname
Swaziland
Sweden
Switzerland
Syrian Arab Republic
Tanzania
Thailand

Togo

Trinidad and Tobago
Tunisia
Turkey

Uganda
Ukrainian SSR
United Arad Emirates
United Kingdonm
United States
Upper Volta
Orugquay

USSR
Venezuela
Viet Nam
Yemen
Yugoslavia
Zaire

Zambia
Zimktabve
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Note: A total of five reports have been received from the followirng
non-metropolitan territories: United Kingdoa (Bermuda,
Gibraltar, Hong Kong, Montserrat, St. Helena).

Ratified Conventions
Reports received
Reports not received

-
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1IST OF STATES THAT HAVE OR_HAVE NOT RATIFIED

CONVENTIONS NOS. 87, 96, 141

Ratified

Not ratified

Conv. No. 87

Conv. No. 98

Conv. No. 141

Conv. No. 87

Conv. No. 98

conv. No. 14l

Albania

Algeria

Antiqua and
Barbuda

Argentina

Australia

Austria

Bangladesh

Barkados

Belgium

Benin

Bolivia

Bulgaria

Burma

Byelorussian SSR

Cameroon,
United Rep. of

Canada

Central African
Rerp.

Chad

Colombia

comoros

Congc

Costa Rica

Cuba

Albania

Algeria

Angola

Antigua and
Barbuda

Argentina

Australia

Austria

Bahamas

Bangladesh

Barbados

Belgium

Benin

Bolivia

Brazil

Bulgaria

Byelorussian SSR

Cameroon,
United Rep. of

Cape Verde

Central African
ReE.

Chad

China

Colombia

Comoros

Afqghanistan
Austria
Cubka
Cyprus
Denmark
Ecuador
Finland
Germany, Fed.
Rep.
Guyana
India
Israel
Italy
Kenya
Mexico
Netherlands
Nicaraqua
Norway
Philippines
Spain
Sweden
Switzerland
United Kingdom
Zambia

Afghanistan

Angola

Bahamas

Bahrairn

Botswana

Brazil

Burundi

Cape Verde

Chile

China

Dem. Yemen

Fl Salvador

Equatorial
Guinea

Fidji

Grenada

Guinea-Bissau

India

Indonesia

Iran

Iraq

Jordan

Dem. Kamfpuchea

Kenya

lLao Republic

Lekanon

Afghanistan
Bahrain
Botswana
Burma
Burundi
Canada
Chile
congo
El Salvador
Equatorial
Guinea
India
Iran
Dem. Kampuchea
Kuwait
Lao Republic
Madagascar
Mauritania
Mexico
Mozambique
Namibia
Nepal
Netherlands
New Zealarnd
Qatar
Rwanda

Algeria

Angola

Antigua and
Barbuda

Argentina

Australia

Bahamas

Bahrain

Bangladesh

Barbados

Belgium

Benin

Bolivia

Botswana

Brazil

Bulgaria

Burma

Burundi

Byelorussian SSR

Cameroon,
United Rep. of

Canada

Cape Verde

Central African
Ref.

Chad
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Ratified

Not ratified

Conv. No. 87

Conv. No. 98 Conv. No. 14l

Conv. No. E7 Conv. No. 98

Conv. No. 14l

Cyprus

Czechoslovakia

Denmark

Djibouti

Domirica

Dominican Rep.

Ecuador

Egypt

Ethiopia

Finland

France

Gabon

German Dem. Rep.

Germany, Fed.
ReE.

Ghana

Greece

Guatemala

Guinea

Guyana

Haiti

Honduras

Hungary

Iceland

Ireland

Israel

Italy

Ivory Coast

Jamaica

Japan

Kuvait

Lesotho

Liberia

Costa Rica

Cuba

Cyprus

Czechoslovakia

Dem. Yemen

Denmark

Djibouti

Dominica

Dominican Rep.

Ecuador

Egypt

Ethiopia

Fiji

Finland

France

Gabor

German Dem. Rep.

Germany, Fed.
Rep.

Ghana

Greece

Grenada

Guatemala

Guirea

Guinea~-Bissau

Guyana

Haiti

Honduras

Hungary

Iceland

Indonesia

Iraq

Ireland

Saudi Arabia
Seychelles
Somalia
Suriname
Mauritius Switzerland
Morocco Thailand
Mozamtigue Togo
Namibia United Arat
Nepal Enirates
New Zealand United States
Papua New Viet Nam
Guinea Zambia
Qatar Zimbabwe
Rwanda
Saudi Arabia
Singapore
Somalia
Sri Lanka
Sudan
Tanzania
Thailand
Turkey
Uganda
United Arat
Emirates
United
States
Viet Nam
Zaire
Zimbabwe

likyan Arab
Jamahiriya

Malawi

Malaysia

Chile
China
Colonkia
comoros
Congo
Costa Rica
Czechoslovakia
Den. Yemen
Diibouti
Dominica
Dominican Rep.
Egypt
El Salvador
Equatorial
Guinea
Ethiopia
Fiji
France
Gabon
German Dem. Rep.
Ghana
Greece
Grenada
Guatemala
Guinea
Guinea
Bissau
Haiti
Honduras
Hungary
Iceland
Indonesia
Iran
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Ratified

Not ratified

Conv.

No.

87

Corv.

No.

98

Conv.

No.

14l

conv.

Nc.

€7

Conv. No. 98

Conv. No. 1l41

Emirates
United States
Upper Volta
Uruguay
Venezuela
Viet Nam
Yemen
Yugoslavia
Zaire
Zimbabue
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