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CHAPTER I

General introduction

1. In accordance with article 19 of the Constitution of the
International Lakour Oorgarisation, the Governing Body of the
International Labour Office decided at its 214th Session (November
1980) to request reports on the following instruments from States which
have not ratified them:

- the Freedom of Association and Protection of the Right to
Organise Convention, 1948 (No. 87);

- the Right to Organise and Collective Bargaining Convention, 1949
(No. 98);

- the Rural Workers' Orqanisations Convertion, 197% (No. 1lul),

and to ask all member States to supply reports or the Rural Workers'
Oorganisations Recommendation, 1975 (No. 149).

2. These reports on the positior of law and practice in regard
to the standards contained in the aforementiored instruments, together
vith those submitted in accordarce with article 22 of the Constitution
by States which have ratified one or more of these Convertions, have
provided an opportunity for the Committee of Experts on the Application
of Conventions and FEKecommendatjors, in accordance with 1its usual
practice, to make a general survey of the situation.

3. The present survey is the fifth of its kird on Conventions
No. 87 and No. 98 and the first on Convention No. 141 and Reconmmenda=-
tion No. 1u9. The previous gereral surveys on freedom of association
and collective bargaining were made in 1959 and 1973; reports on these
two instruments had already been examined separately in 1956 and 1957.

International sources of law
respecting trade urnion rights

4. As an essential condition for the defence of workers and
forming, as it does, a part of tasic human rights, freedom of
association assumes special importance for the ILO in view of the
Organisation's unique ¢tripartite structure. Owing its existence
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largely to the will and efforts of the trade urion orgarisations, the
ILO could no* fail to recognise in 4its Constitution of 1919 the
principle of freedom of associatior as one of the objectives of its
prograrne of action. The Preamble to Part XIII of the Treaty of
Versailles mentioned *"recoqriticr of the prirnciple of freedom of
associatior" amntg the obfects to be promoted by the Organisation, and
the general principles set forth in Article 427 contained a provision
concerning “the right of association for all lawful purposes by the
employed as well as by the employers®.

5. At *the end of the Second World War the Constitution of the
1.0 was supplenernted by the inclusion of the Declaration of
Philadelphia which reaffirmed the fundamental nature of this principle
by stressiang that "freedom of expressior and of association are
essential for sustained proqress". At the same time, this Declaration
cited, among the programmes whose implementation had to be furthered,
those which will achieve "the effective recogqrition of the right of
collective bargaining, the co-operation of managemert and labour in the
continuous improvement of productive efficiency, and the collaboration
of workers ard employers in the preparation and application of social
and ecoromic measures". The prirciples enurnciated in the Constitution
are applicable to all the memker States of the Orgamisation.

6. Freedom of association having thus been proclaimed from the
outset as one of the fundamertal principles of the Orgarisation, the
need was rapidly €elt, particularly among the workers' representatives,
*0 define this general corcept more precisely and to set forth its
essential elements in an ILO instrument in order that its application
could be effectively promoted and supervised.

7. In 1927 the Irterrational Llabour Conference discussed a
draft international irstrument on freedom of association, but without
result.! The project only materialised after the Second World War: in
1948 the 1Interrational labour Conference adopted the Freedomn of
Association and Protection of the Right to Organise Convention (No. 87)
and the following year, the Right to Organise and Collective Bargaining
Convention (No. 98), which are the basic instruments relating to
freedom of associatiorn.?

8. Of the other instruments adopted by the 1IIO tearirg upon
trade union rights, the following car be singled out for particular
attention:

- in chronological order, the earliest I10 Convention *o deal with
the right to organise was the Right of Association (Agriculture)
Convention, 1921 (No. 1l): without defining <this right, it
provides that all persons enqaqged in agriculture shall possess
the same rights of association and combination as industrial
workers. The discussiors at the International labour Conference
at the time of the adoption of this Convention make it Fossible
to establiishk clearly that the provisions of the Convention are
applicable not orly to agricultural waqe earners but also to
sharecroppers, tenants, small 4{independent peasants and other
categories of agricultural workers;

1 The placing of this item on the agenda of the 1928 Session of the
International labour Conference was rejected by the Workers' group,
mainly because of questions relating to the right not to organise and
the legal formalities to be observed by organisations.

2 For a detailed description of the content of these Conventions,
see below, paras. 45 to 47 and paras. 253 to 255.
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- in 1947 the Conference adopted the Eigh* of Association (Non-
Metropolitan Territories) Convention (No. 84), which deals in
general terms with the right to organise, collective Largaining,
consultation with orgarisations of employers and workers and
procedures for the investigation of irdustrial disputes in these
territories.

9. Collective bargairing and the settlerernt of disputes vere
the subject of two separate instruments in 1951:

- the Collective Agreements Fecommendatior (No. 91) dealing with
collective bargaining machinery, definition of collective
agreements, effects of such agreements, their extemnsion, their
interpretationr and supervision of their application;

- the Voluntary Corciliatior and Arbitratior Recommerdation (No.
92) which dis aimed at promoting the establishment of voluntary
conciliation machinery in which employers anrd workers are equally
represented; it stresses the voluntary na+ture of conciliation
and arbitration procedures by specifyirg that none of its
provisiors may be interpreted as limiting the right to strike.

: 10. Other instruments are aimed at institutionalisirg consulta-
tion at various levels it the field of industrial relations:

- the Co-operatior at the level of the Undertaking Recommendation,
1952 (No. 94) 1is aimed at encouraging consultation at the
workplace;

~ the Consultation (Industrial and National levels) Recommendation,
1960 (No. 113), for its ©part, covers consultation at higher
levels, the parties concerned being the public authorities and
enployers' and workers' organisations. The general objective of
such consultatior should be to promote mutual understanding and
good relations between the authorities and employers! and
workers' organisations, as well as between these orgarisations
themselves.

il. The furctions of employers' and workers®' organisations arnd
their representatives ic examining workers*' grievarces at the
undertaking level are dealt with in the Examination of Grievarces
Recommendation, 1967 (No. 130).

l2. Still in the field of employer-worker relations at the
level of the undertaking, the Workers' Representatives Convention, 1971
(No. 135) and the accompanying Recommendation (No. 143) contain
specific provisions for the protection of such representatives (trade
union representatives or representatives elected by the werkers of the
undertaking) against any act prejudicial to them, including dismissal,
based or their status or activities as workers' representatives cr on
union membership or participation ir union activities; these
instruments also provide that such representatives shall also te
afforded facilities in the undertaking in order to enable them to carry
out their functions prooptly and efficiently.

13. It was in 1975 that the International Labour <Conference
adopted the Rural Workers'! Organisations Convention (No. 141) and
Recommendation (No. 149) to take into account the difficulties
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encountered by these workers in the exercise of their trade union
rights.t? :

l4. The Convertion (No. 151) and Recommendation (No. 159)
concerning protection of the right to organise and procedures for
determining conditions of employment in the public service wvere adopted
in 1978.2

15. Fizally, 3in 1981 +he Irterratiornal Latour Conference
adopted the Collective Bargaining Convention (No. 154) and
Recommendation (No. 163).3

16. In addition to Conventions and Recommendations the Inter-
national Labour Corference has adopted a rumber of resolutions relating
to freedom of association. The Committee of Experts is particularly
anxious to highiigh® the 1952 resolution concerning independence of the
trade union movement and the 1970 resolution corcerning trade union
rights and +their relation to civil liberties; the latter recognises
that the rights conferred upor wcrkers' and employers' organisations
must be based on respect faor those civil liberties which have teen
enunciated in particular ir the Uriversal Declaration of Human Rights
and in the International Covenant on Civil and Political Rights, adding
+hat the absence of these civil liberties removes all meaning from the
concept of trade union rights. It places special emphasis on civil
liberties which it declares are essential for the normal exercise of
trade union rights.+

Principles_and practice

17. The J10 standards orn trade urion mat*ters have teen
supplemented and developed by the principles enunciated by a number of
bodies, in particular the Governing Body Committee on Freedom of
Associatior and the Fact-Finding and Conciliatiorn Commission on Freedom
of Association set up to promote and supervise the application of these
standards. These principles are properly regarded as conrstituting a
body of accepted case law in the field of freedom* of association and
are so applied.sS

Other international sources of law in

18. Aithough the United Nations does not deal with 1labour
guestions as such, and in an agreement concluded in 1946 with the 110,
it had recognised the 1latter as the specialised agency with
responsibility for taking appropriate measures to achieve the
objectives laid down in its Constitution, it has adopted, within the
framework of instruments of a more general scope, standards also
concerning labour matters, including trade union rights. The
instruments in question are mainly those relating to human rights.

1 For a detailed description of the content of these instrumernts,
see below, paras. 327 to 332.

2 See below, para. 20.
3 See below, para. 20.
¢ See below, para. 52.

5 See below, paras. 28 to 30.
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19. The 1948 Universal Declaratior of Human EKights, the 19¢€6
Irternational Covenant on Economic, Social ard Cultural Rights and the
1966 International Covenant atd Protocol on Civil and Political Rights
established the fundamental «c¢ivil liberties which form part of humarn
rights and which are essential for the free exercise of trade urnion
rights. The Universal Declaration of Human Rights provides, inter
alia, that everyone has the right to form and to join trade unions for
the protection of his interests; the Coverarnts, which entered into
force in 1976, contain provisions concerning the right of association
and in particular the right to form trade unions and to strike. 1In
accordance with article 18 of the International Coverant on Econonic,
Social and <Cultural Rights, the International Labour Organisation
reports to the Economic and Social Councili of the Urited Nations on the
progress made in achieving the otservance of the provisions of +the
Covenant falling withir the =scope of the Orgarisatior's activities.
The Governing Body entrusted this task to the Committee of FExfperts
which has examined, at its sessions from 1978 to 1982, the position in
a number of States Parties to the Covenant with respect to the
implementation of, in particular, article 8 of the Covenan*.t?

20. Freedom of associatior and protection of the right to
organise form part of the basic human rights which the ILO has assumed
a solemn obligation to further among the nations of the world. The
Committee of Experts notes that, since 1973, the ILC has continued to
increase its efforts ir this field through both its stardard-setting
activities and the decisions of its supervisory lodies.

Standards:

- the Rural Workers' Orgarisations Convertiorn (No. 141) and
Recommendation (No. 1l49) - which, together with Conventions Nos.
87 and 98, form the subject of this survey - were adopted in

1975. These instruments, recognising the fundamertal principles
of freedom of associatior and the right of rural workers to
orgarnise, provide *hat memker States shall adopt and carry out a
policy of active encouragemenrt to rural workers!' organisatiors,
particularly with a view to eliminating obstacles to their
establishment, their growth and the pursuit of their 1lawful
activities, as well as such legislative ard administrative
discriminatior against these organisations ard their membters as
may exist3 (23 countries have ratified Convention No. 1li4l);

- the Labour Relations (Puklic Service) Convention (No. 151) and
Recommendation (No. 159) were adopted in 1978 to take irto
account the protlems encountered by public employees in
exercising their trade urior rights (15 countries have ratified
Convention No. 151);

1 See ILO: Report of the Committee of Experts on_the_Applicatior
of _Conventions__apd _ERecommendations (RCE), Report III (Part 43),
Irternational Llabour Confererce (ILC), 68th Session, Gereva, 1982,
para. 15.

2 The date of the last general survey.

3 See below, Chapter XIII.
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- the Collective Bargaining Convention (No. 154) ant¢ Recommendation
(No. 163), adopted in 1981, are aimed at furthering the
achievement of the objectives of a number of standards adopted by
the International labour Confererce, and particularly the gereral
principles set forth in Article 4 of Convention No. 98, Lty
appropriate measures based on these stardards ard aimed at
promoting free and voluntary collective bargaining (three
countries have ratified Convertion No. 154).1t

Promotion ard supervision machinery

21. In view of the importanrce of the standards and principles
relating to freedom of association, the Committee of Experts recalls
that the ILO has establishked, irdependently of the general procedures
applicable to all internatioral labour Conventions, special prccedures
solely for questions relating to trade urion rights.

General procedures
22. The gereral procedures are of two types, the first Lteing of
a regular and automatic nature and the second based on the sutmission
cf complaints.

23. The reqular procedure mainly consists in supervision of the
application of ratified Conventions by the Committee of Exgperts on the
Application of Conventions and Recommendations and the Committee or the
Application of Conventions and Recommendations of the International
Labour Conference. The Committee of Experts okserves that the freedom
of association Conventions, in view of bothk their content and the
number of observations to which *hey give rise, continue to constitute
ore of the most important aspects of the work of these two bodies.

24. The procedure based con complaints is set ir motion when a
representation (article 24 of the Constitution) or a complaint (article
26 of the Constitution) is made alleging that a State is not applying
a Convention it has ratified ir a satisfactory marner. Representations
are examinred by a tripartite working party, comprising three persons -
one government member, one worker and one employer — set ufp by the
Governing Body and chosen from within its membership.2 In cases vwhere
the Governing Body finds the Government's reply unsatisfactory it may
decide to publish the text of the representation, the Government's
reply and the conclusions of the working party. Wher a complaint is
submitted, the Governirg Body may appoint a Commission of Inquiry,
composed of independent persons, to consider the complaint and to
report thereor. The Government concerned must indicate whether or not
it accepts the recommerdations of the Commission of Inquiry:; if it
does not, it may refer the dispute to the 1International Court of
Justice.

25, In the field of freedom of association, this procedure had
been used in the case of Greece, after several delegates to the

1 This Convention will come irto force on 11 August 1983.

2 If the representation concerns one of the freedom of association
Conventions it may be referred to the Committee on Freedom of
Association for examiration in accordance with articles 24 and 25 of
the Constitution (see para. 29 below).
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International Labour Conference had submitted complaints agairnst that
country ir 1968. The Greek Government accepted the recommendations
contained in the report of the Commission of Irquiry.!?

26. Recently, the Goverring Body set up a Commission of Inguiry
following the submission of complaints concerning the applicatior of
certain Conventions, includirg Conventions Nos. 87 and 98, by Workers!
delegates to the 67th Session (1981) of the Conference against the
Governments of Haiti and the Dominicar Republic.

27. In other cases, the Governing Body decided to co-ordirate
the procedure with that beirg followed for complaints already fendirng
before the Committee on Freedom of Association. This was the case
following the stbmission of a complaint (under article 26) to the 60th
Session (1975) of the Conferernce concerning the application by Bolivia
of Convention No. 87. The examiration of this complaint was completed
ir 1978. An identical procedure was followed by the Goverring Body in
respect of complaints (under article 26) submitted irn 1976 and 1977
against Urugquay and Argertina respectively and ir 1982 against Poland,
as well as the representation (under article 24) presented in 1982
against Turkey.

Special_ procedures

28. Special procedures for the protection of freedon of
association wvere envisaged at the time the Interratioral latour
Conference was discussing Conventions Nos. 87 and 98, since, urder the
general procedures described above, if a State did not ratify these
Corventions it was impossible to supervise their application, desfite
the great importarce attached to respect for the standards and
principles relating to trade union rights. Consequently, ir agreement
with the Economic ard Social Council of the United Nations (ECOSCC),
the Fact-Finding ard Cornciliation Commission on Freedom of Associatior
was set up in 1950.2 Under the terms of its mandate, this body examines
complaints of violations of trade union rights referred to it by the
Governing Body concerning countries belonging to the IL(C which have or
have not ratified the freedom of association Conventions. This
procedure requires the prior consent of the government concerned.?
Complaints submitted against States Members of the United Nations but
which are not Members of the 1International Labour Orgarisation are
transnitted to the Conmmission if the goverrment concerned so agrees.
Composed of independent persons rominated by the Goverring Body, this
Commission is escentially ar investigatory body, but it can examine,
together with the government concerned, the possibilities of settling
the difficulties involved by agreement. As a general rule, it
functions as panels of three memters. The Commission, which was first

1 JL0: Official Bulletirn (0.B.), Special Supplement, Vol. 1IV, No.

2 Economic and Social Council Resolutions Nos. 239(IX) of 2 August
1949 and 277 (X) dated 17 February 1950; 110th Session of the Governing
Body, ¢Cfficial Minutes, pp. 71-9C.

3 The only exception is ir respect of any complaint relating to the
application of a ratified Conventior in the case of which the Governing
Body may designate the Fact-Pinding and Conciliation Commission as a
Conmission of 1Inquiry under article 26 of the Constitution of the
International labour Organisation.
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convened ic 1964, had dealt with two cases up to 1973 (Japan, Greece).t
It has functioned three times since 19732 in cases concerning,
respectively, Chile (State Member of the ILO not having ratified
Conventions Nos. 87 and 98), Lesotho and the Urited States (Puerto
Bico) (States which were not Members of the ILO at the time the
complaints vere submitted) .3 The Pact-Finding and Conciliation
Conmission has been convened only rarely, mainly because of the fact
that, prior to 1964, no government that had been requested to do so had
given its corsent.

29, on the other hand, the cases submitted to and examined by
the Conmmittee on Freedom of Association of the Governing Body of the
IL0 have bheen constantly increasing ir number 1in recent vyears. The
Committee wvas established in November 1951 as a tripartite Lkody
composed of nine members of the Governing Body. The Comnrittee deals
with complaints filed against countries which have, or have not,
ratified the freedom of association Conventions. The legal basis for
this concept is the Constitution of the I10 and the Declaration of
Philadelphia according to which States, by their nmembership of the
Organisation, are bound to respect the principles contained in the
Constitution, including that concerning freedom of association. The
consent of the governments concerned is not necessary fcr these
complaints to be examined. The Committee systematically examines the
substance of the cases submitted to it and presernts conclusions
thereon, recommending the Governing Body to draw the attention of the
governments concerned to arny principles called into question in the
matter and in particular any recommendations made with a view to the
settlement of the guestions raised in the complaint. To te receivable
conplaints submitted to the ILO must emanate from a national
organisation directly concerned, an international organisation of
workers or employers having consultative status with the ILO, or cther
international organisations cf employers and workers where the
allegations relate to patters directly affecting an organisation
affiliated to them. The complairts must be submitted in writing, duly
signed by a representative of an organisation authorised tc submit then
and supported as completely as possible with proof of the allegations
concerning specific infringements of trade union rights. The Committee
on Freedom of Association has adopted supplementary rules of procedure
on various occasions, the last time being in 1979 with a view to
strengthening the procedure for examining complaints arnd which covered
the following matters: relations with complainants ard governments,
urgent and non-urgent reports, missions on the spot and hearing of the
parties.*

30. Since 1973 more than 400 new cases - 70 during the last

L

1 Japan:

I 0.B., Special Supplement, Vol. 1IX, W¥Wo. 1, 1966;
Greece: I10: Q

0:
B., Special Supplement, Vol. LIX, FWo. 3, 1966.

2 Chile: IL0: The trade union situation in Chile (Geneva, 1975);

Lesotho: Governing Body document (GB.197/3/5); United States (Puerto
Rico): Governing Body document (GB.218/7/2).

3 The United States and lLesotho rejoined the ILO in 1980.
¢ 193rd Report of the Committee on Freedom of Association approved

by the Governing Body at its 210th Session (May 1979), ILO: C.B., Vol.
LX1I, 1979, Series B, No. 1.
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year alone = have beer submitted to the Conmmittee or Freedom of
Association.t

on-the~spot visits

31. In 1967 the Committee of Experts, anxious to make its
working methods nmore efficient, and aware that the absence of direct
contacts with the governments concerned or of direct knowledge of the
situations under consideration night give rise to prolonged
difficulties, considered whether certain additional frrocedures might
not mnake possible a fuller examinatior of issues and a more fruitful
dialogue with governments. Thus originated +the idea - which was
subsequently developed -~ of direct contacts with governments - the
relevant procedure being elaborated by the Committee of Experts irn
1968, 1972 and 1973 - with the aim of promoting and widening en a
verbal basis the dialogue that was originally based on written
comments. Direct contacts, which take place outside any strict
formalise, basically involve a visit to the country concerned - with
the consent of the goverrment corcerned - by a representative of the
I1L0 (an independent person or an official of the Office) to discuss the
problem involved with goverrnment representatives and workers! and
enmployers' organisations, to make known the orinion of the supervisory
bodies, to gair full information on the position of both sides and on
the nature of the difficulties encountered (both in the applicaticr of
ratified Convertions and other standard-related guestions) and to
present the Committee of Experts with the information thus gathered.

32. In 1979 the Committee of Experts reviewed2 the experience
gained and the results achieved throuqgh direct contacts and noted that
this procedure had achieved very positive results. The Conference
Committee also Trecognised that positive results had been obtained by
this procedure.

33. In the specific field of freedom of association, a number
of direct <cortacts have taken rlace in connection with the observance
of constitutioral cbligations ard the application of Conventions, with
particular reference to the Convertions on freedom of asscciaticn or a
group of Conventions of which those on freedom of association formed
part.

34. In addition, the direct cortacts procedure has teen
developed particularly withir the framework of the proceedings of the
Committee on Freedom of Association. Since these proceedings are based
almost exclusively or written communications, it was deemed necessary
to supplement them in certain appropriate cases with a rrocedure
allowing for on-the-spot visits, discussions and exarination of
situations.3

1 The significart decisions taken by the Comnmittee have tLeen
published in TILO: Freedom of association: Digest of decisions of the
Freedom of Association Committee (Geneva, 1976, 2nd revised edition).

2 JLO: RCE, Report III (Part 4dA), 1979, paras. #2-89.

3 Ssuch visits had been made as long ago as 1962 to Libya and Costa
Rica. In each case, on the irvitation of the governments concerned, an
independent person, accompanied by an ILC official, travelled to the
country and, after various interviews with all concerned, submitted a
detailed report to the Committee indicatirg the facts it had Leen able
to establish and how the situatior was progressing.
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35. The gereral idea behind these various contacts is the same
as for the applicatior of Converntions in general, but the procedure
folloved in freedom of association matters nevertheless has a numker of
distinctive features sirce cases concerning freedom of association are
generally of ar urgent nature ard frequently concern guestions of fact
rather than conformity of legislation.

36. The Committee on Freedom of Association has drawn up rules
governing "direct contacts" missions. The procedure consists in
sending a representative of the Director-General of ¢the ILO to the
country to obtair the pertinent facts in the nmatter and to seek
possible solutions to the difficulties encountered either during the
examnination of the case or at the follow-up stage of the Governing
Body's recommendations with the proviso that such contacts are
estalklished only at the invitation of the government concerned or with
i+s consent. VWhere complairts are of an urgent nature the Director-
General of the ILO wmay, with the approval of the chairman of the
Conmittee, suggest to the government concerrned that ¢this procedure
should be set in motion without waiting for a meetirng of the Committee.
Direct contacts are not limited to on-the-spot visits Lty a
representative of the Director-General. The system is broadly applied
to permit appearances to be wmade before the Committee on Freedom of
Association of representatives of the gqovernments concerned.

37. Since 1973 on-the-spot visits have been undertaken in 1974
(Jordan) and in 1975 (Uruquay): in 1976, there were two (both in
Bolivia); 4in 1977 arother one (again in Uruquay) and, 4in 1978, five
(Argentina, Chile, Domiricar Republic, United Kingdom/Antigua ard
Tunisia); in 1979, one (Sri 1lanka); 4ir 1980, eight (Argentina,
Bolivia, Chile, Ethiopia, Polard (twice), Tunisia ard USSR); ir 1981,
five (Nicaragua, Poland, Turisia and two ir Uruguay); in 1982, +two
(Poland and Turkey).

Studies_or_freedom of association

38. Since 1973 ir resporse mainly to the views expressed by the
International lLabour Conference in its Resolution concerning trade
union rights and their relation to civil 1liberties,! the I1C has
published a number of separate studies on certain aspects of freedos of
association.?

39. As of March 1983 Convention No. 87 has been ratified by 96
countries, Convention No. 98 by 112 countries and Convention No. 14l by

1 ILO: Record of Proceedings, ILC, S4th Session, Geneva, 1970, p.

2 Eligibility _for Trade _Union Office (Geneva, ILC, 1972); The
public_authorities and the right to protection of trade union funds and
property (Geneva, ILO, 1973): H.G. Bartoloméi de la Cruz: Protection
against anti-union _discriminpation (Geneva, 1Il0, 1976); Guy Caire:
Freedom of Association and economic development (Geneva, ILC, 1976);
Bernard Gernigon: Tenure of trade union office (Geneva, ILC, 1977); Jay
A. Erstling; The _right to organise (Geneva, ILO, 1977); Jean=Michel
Servais: Inviolability of _trade _union__premises _and_ _communications
(Geneva, Il0, 1979). See also the workers* education manual entitled:

Trade unions and the J10, published in 1979.
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23 countries. Since 1973 17 countries have ratified Convertion No. 87
and 20 have ratified Convention No. 98.

Information available

40. The present survey is based both on reports supplied under
article 19 of the I1O0 Constitution by countries which have not ratified
the Conventions concerned and on the reports supplied under article 22
of the Constitution by countries bound by these instrumerts. The total
nunber of reports supplied under article 19 is 27 in resgect of the
Freedom of Association and Protection of the Right to Crganise
Convention, 1948 (No. 87), 20 in respect of the Right to Organise and
Collective Bargaining Convention, 1949 (No. 98), 77 for the Rural
Workers'! Organisations Convention, 1975 (No. 1u4l) and 86 for the Rural
Workers!' Organisations Recommendation, 1975 (No. 149). Detailed
information regarding the countries which have supplied these reforts,
as vell as of the countries for vhich information has been availatle in
reports supplied under article 22, will be found in Appendixr II to this
survey. The total number of countries whose reports have been taken
into consideration in the preparation of this survey is 139. The
Committee, in addition to examining the information contained ir the
reports, has also sought to take account of relevant 1legislation and
practice. In 14 cases it noted comments which had been wade bty
vorkers'! organisatiors. The Comnittee must note, howvever, that it has
sometinmes been difficult to gather information on the practical
application of Conventions and even, in some cases, to obtain all of
the national 1legislation pertaining to the matters dealt with in the
present study. This is especially the case as regards non-metropolitan
territories, for which the Committee has very little information at its
disposal on the practices followved.

41. The present general survey is divided 4icto three Farts
dealing, respectively, vith the FPreedom of Association and Protection
of the Bight to Organise Convention, 1948 (No. 87); the Right to
organise and Collective Bargaining Convention, 1949 (No. 98); and the
Rural Workers' Organisations Convention (No. 14l1l) and Recommendation
(No. 149) of 197S5.

*
* *

42, A member of the Committee, Mr. Ivanov, stated that he did
not share the 1interpretation expressed in certain paragraphs of the
report concerning the USSR and other socialist countries, in particular
paragraphs 134, 135 and 136. 1Ir the wvorld of today characterised by
the existence of quite different socio-economic and leqal systems real
account should be taken of the concrete conditions in the countries
vhen examining gquestions on the application of Convertions, including
those concerning freedom of association and trade union rights. In
this perspective, Hr. 1Ivanov recalled the report of an ILO mission,
"The trade union situation in the USSR", according to which *"another
thing to be remembered is that the structure, functions and rights of
the Soviet trade unions cannot be properly appreciated unless the
economic, political and social structure of the Soviet State is taken
into account. This guestion of 'background' or national circumstances
is no less important in the case of the Soviet Union than it is in that
of other countries®" (page 10).
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43, Another member of the Committee, Mr. Gubinski, associating
himself with Mr. Ivanov's commerts, stated that he did not agree with
the Committee's comments on the application of the instruments on
freedoz of association in several Soviet countries since, in his
opinion, account should be taker of the realities of the econromic and
social systems existing in these countries. He also did not agree with
the positior taken by tbe Committee on the question of the dissolution
or suspensior of workers' and employers' organisations. The report was
correct in stating that vorkers' and employers' organisatiors should
not be subject to dissolution or suspension by administrative
authority. This is in conformity with Articles 4 and 6 of Convention
No. 87. Howvever, the Committee's position according to which the same
principle applies to dissolution or suspensiorn by a law goes beyond the
limits of the Cornvention. Mr. Gubinski does not Lelieve that the
Committee may add to tke text of a Convention.

44, In the light of the foregoing statements, the Committee
wishes to recall the position which it has consistently adopted in
examining the extent of implementation of international lakour
Conventions. The Conmittee has never ignored the fact that social
realities in countries with different social and political systens,
even though differing fror country to country, may be in conforeity
with particular ILO Conventions. Divergences Letveen national
legislation and practice and such Conventionrs may, however, coccur in
countries belonging to any of these systems. In compliance with 1its
terms of reference, vwhile noting the various political, economic and
social conditions existing in different countries, the Committee has to
examine, and has ir fact examired, from a strictly legal point of view
to what extent countries give effect in their legislation and practice
to the provisions of international labour Conventions, irrespective of
their political, social or economic system. The Committee has also, in
making this survey, adopted that uniform and objective approach. With
respect to the reference made by Mr. Ivanov to the report by an 1Il0
mission on the trade union situation in the USSR, published in 1960,
the Committee recalls that the mission in gquestior wvas called upon to
make a factual survey of the situation, but not to assess its
compatibility with specific Conventions. As regards the principle
relating to the dissolution of trade union organisations, the
Conmittee, havirg examined the remarks made by MNr. Gubinski, remains
convinced that the dissolution or suspension of trade union
organisations by legislative means is not in conformity with the
purpose of Article 4 of Convertion No. 87. It recalls that this view
is also in conformity with the principles expressed on this matter by
the Committee or Freedom of Association. Finally, the Conmnittee
considers that, in any event, the dissolution or suspension of trade
union organisations by legislative means would be contrary to Article
8, paragraph 2, of Convention No. 87 under which the law of the 1land
should not be such as to 4impair, nor shall it be so applied as to
impair, the guarantees provided for in the Convention.



Freedom of association






FREEDOM OF ASSOCIATION AND COLLECTIVE BARGAINIRG 15

Introduction

45, The Preedom of Association and Protection of the Right to
Organise Convention, 1948 (Wo. 87) lays down a number of principles for
guaranteeing workers and employers free exercise of the right to
organise in relatior to the ©public authorities. The Convention
specifies four basic gquarantees in this regard. The first is aimed at
ensuring that all workers and employers have the right to establish and
join organisations of their own choosing without previous
authorisation. The second gives the organisations the right to draw up
their constitutions and rules, to elect their representatives in full
freedom, to organise their administration and activities and to
formulate <*heir progranmmes. The third protects the organisations
against dissolution or suspension by administrative authority. The
fourth grarts the orgarisations the right <+o establish and joir
federations and confederations and to affiliate with international
organisations of workers and employers. Federations and confederations
have the same rights as their affiliated organisations.

46. To these the Convertior adds a further two safequards: as
regards the 1legal personality of the organisations, federations ard
confederations, the Convention provides that the acquisition of 1leqgal
personality may not be made subject to conditions of such a character
as to restrict the guarantees mentioned above; as reqards respect for
the law, in exercising the rights provided for in the Converntion
workers, employers and their organisations must respect the law of the
land but, in return, the 1law of the land shall not be such as to
impair, nor shall it be so applied as to impair, the guarantees
provided for in the instrument.

47, It should also be poirnted out that the rights set forth in
the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87) are very broadly recognised, inasmuch as they
apply to workers and employers alike without distinction whatsoever,
and in ail branches of activity with the exception of the armed forces
and the police. These rights gquarantee both to workers and employers
the free exercise of the right to organise without interference fronm
the public authorities. Article 10 of the Convention defines the type
of organisation envisaged, namely "any organisation of workers or of
employers for furthering and defending the interests of workers or of
employers™. Article 11 obliges ratifying member States "to take all
necessary and appropriate measures to ensure that workers and employers
may exercise freely the right to orgarise". This Article lays down an
obligation for the State to take measures to prevent any interference
with such rights without gqualification, that is interference ty
individuals, by organisations or by public authorities.

48. Before examining each of the aspects of freedom of associa-
tion covered by Convention ¥No. 87, it 1is wvorthwhile to devote a
preliminary chapter to a discussion of the relationship between civil
liberties and trade union rights inasmuch as the rights and guarantees
provided for in the freedom of association Conventions cannot be
exercised without respect for basic human rights, since the effective
exercise of trade union rights presupposes that civil liberties are
guaranteed to citizens.



CHAPTER 11

Trade union rights
and civil liberties

49, The fundamental gquarantees of civil liberties are enshrined
in international instrumerts, in particular, the Universal Declaration
of Human Rights. Since the Declaration only carries moral force, it
has been expanded and supplemented by two instruments which are kinding
upon the States ratifying them: the International Covenant on Economic,
Social and Cultural Rights and the International Coverant or Civil and
Political Rights together with its optional Protocol. The Covenants
entered into force ir 1976.

50. At the national and regional levels, measures %o protect
human rights have been included in numerous national constituticns and
in various regional legal instruments.! The irternational and regional
instruments relating to human rights express general agreement on
certain basic principles which are widely echoed at the rational level.
However, the exercise of civil liberties depends not orly on formal
rules and institutional provisions but also on the way in which these
rules and provisions are applied in practice, and here various factors
can play an important part (general climate of respect for civil
liberties, detailed 1legal requlations defining the conditicns for
exercising such liberties, effective procedures for gquaranteeing
respect for civil liberties, etc.). The body of existing 1laws and
requlations together with national practice cannot fail to have a
decisive impact on trade union rights. It has been okserved, in fact,
that restrictions or freedom of associatior are more frequently
encountered in cases where civil 1liberties in general are also
curtailed.?

51. The relationship betweer civil liberties and trade urion
rights has been stressed by the various II0 bodies on numerous
occasions. As far back as 1944, for example, the International Lakour
Conference proclaimed, in the Declaration of Philadelrhia concerning
the aims and purposes of the International labour Organisation which is
annexed to the ILO's Constitution, that freedom of expression and of
association are essential to sustained progress and referred tc the
fundamental rights which are an inseparakble part of human dignity. In
the preparatory vork for Convention No. 87 it was stressed that
"freedonm of industrial association is but one aspect of freedom of
associatiorn in general, which must itself form part of the vhole range
of fundamental liberties of man, all interdependent anrd complenentary

1 For example, the Furopean Convention on Human Rights, 195C;
American Convention on Human Rights, 1969; African Covenant on Humar
Rights and the Rights of Peoples, 1981.

2 See in this respect: IL0, The IX10_and humap rights, Report of the
Director~General, Part 1, ILC, S52nd Session, Geneva, 1968, p. 36.
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one to arnother, ircluding freedom of assemtly and of meeting, freedom
of speech and opinion, freedom of expression and of the press, and so
forth".1 1In this conrectior it should be poicted out that the
obligation to ensure respect for civil 1liberties essential to the
exercise of trade unior rights is implicitly contained in Convention
No. 87 since, according to the teres of Article 8, the law of the 1land
shall not be such as to impair, nor shall it be so applied as to
iompair, the guarantees provided for in the Convention.

52. More recently, in 1970, the Conference adopted, without
opposition, a resolution conrcerning +trade urnion rights and their
relation to civil liberties.2 Considerirg, 4inter alia, *"that there
exist firmly estatlished, uriversally recognised prirciples defining
the basic guarantees of civil 1liberties which should constitote a
common standard of achievemert for all peoples and all rations", it
recognises that “the rights conferred upon workers' and employers'
organisations must be based on respect for those civil liberties which
have been enunciated in particular in the Universal ©Teclaration of
Human Rights ard ir the International Coverant on Civil and Political
Rights and that the abserce of these civil 1liberties removes all
neaning from the corcept of trade union rights®. The Conference
explicitly listed the fundamental rights essential for the exercise of
freedon of association and ir particular: (a) the right to freedom and
security of person and freedom from arbitrary arrest and detention; (%)
freedom of opinion and expressior and in particular freedom to hold
opinions vithout interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers:
(c) freedom of assembly; (d) the riqght to a fair trial by an
independent and impartial tribunal, and (e) the right to protection of
the property of trade union organisations.

53. Finally, ir adoptinrg the Labour Relations (Public Service)
Convention, 1978 (No. 151), the Conference referred explicitly to the
relationship betweer the exercise of trade union rights and civil
rights since Article 9 in Part VI entitled "Civil and political
rights", provides that "public employees shall have, as other workers,
the civil and political rights which are essential for the normal
exercise of freedom of association®.

S4. The supervisory bodies of the ILO - both the Committee on
Freedorm of Associa*ion and the Compittee of Experts itself - have also
stressed, on a number of occasions, the interdependence between civil
liberties ard trade urion rights. For example, the Commpittee of
Experts noted in its previous gereral surveys that the degree of
freedon enjoyed by occupational organisations in determining anad
organising their activities depends very largely on certain legislative
provisions of general application relating to the right of free
neeting, the right of free expression and, in general, to civil and
political 1liberties enjoyed by the inhabitants of the ccuntry.?
Similarly, the opinion has been expressed within the Conference

1 ILO0: Preedonm _ass ion_and industrial relations, Report VII,
7,

_of
ILC, 30th Session, 194

2 TLO: Record of Proceedings, ILC, S4th Session, 1970, p. 733.

3 RCE, Report III (Part IV), ILC, 43rd Session, 1959, para. 71, and
RCE, General _Survey, Report III (Part u4B), ILC, S8th Session, 1973,
para. 130.
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Committee on the Application of Standards that freedom of asscciation
could not really be respected vwhen no other civil liberties were
recognised, when the elementary freedom from arbitrary arrest and
freedom of the press were not assured and when freedom to meet seened
to be granted only to those trade unions which the government
tolerated.!

5S5. The Committee on Freedom of Association, which has had to
deal with a considerable number of cases dealing with the exercise of
civil liberties, has stated that a free and independent trade union
movement can develop only in a climate of respect for fundamental humar
rights,2 and has deemed it useful to stress the importance that shculd
be attached to the fundamental principles enurciated ir the Universal
Declaration of Human Rights, since violation of these princirles may
affect the free exercise of trade union rights.3

56. On the basis of the information available and in particular
the complaints submitted to the Committee on Freedom of Association, it
appears that the main difficulties encountered by trade unior
organisations and their leaders and wmembers relate to the right to
security of the person, freedom of assembly, freedom of opinion and
expression, protection of trade union property and premises. Finally,
frequent problems also arise with regard to the exercise of trade urion
rights where the public authorities have decreed states of emergerncy.

mhe right to security of the person

57. The resolution concerning trade union rights and their
relation to «civil 1liberties 1lists as first among the 1liberties
essential for the normal exercise of trade union rights the *"right to
freedom and security of person and freedom from arbitrary arrest and
detention". It is clear that, wmore than any other, the righ* to
security of the persor decisively affects the exercise of trade union
rights. The complaints submitted to the Committee on Freedom of
Association relate, in particular, to cases of violent death, serious
injury, torture, ill-treatment, arbitrary arrest and detention,
unjustified internment, exile, restrictions on freedom of movement and
summary procedures and disappearances.

Physical assaults against rersons

58. Among the violations of security of persons, physical
assaults such as murders, serious injury, ill-treatmert ard torture
constitute particularly serious and irreparable violations of
fundamental human rights.

59. The Conmittee onr Freedom of Association has emphasised that
a climate of violence such as that surrounding the mnurder of trade

e me- —----

! YLO: Record of Proceedings, ILC, S52rnd Session, 1968, Appendix
VI, p. 61l4.

2 TLO: Committee on Freedom of Association, 211th Report, Cases
Nos. 844, 873, 904, 953, 973, 987, 1000 and 1016, para. 430; 213th
Report, Cases Nos. 954, 957, 975, 978 and 1026, para. S55.

3 ILO: Conmittee on Freedom of Association, 129th Report, Case No.
385, para. 71.
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union leaders constitutes a very serious obstacle to the exercise of
trade union rights and that such acts require severe nmeasures to be
taken by the authorities.! Where disorders have occurred involving loss
of human 1life or serious injury, the appointment of an independent
conmission of inquiry by the goverrnment corcerned is a particularly
appropriate method of ascertairing facts and deternmining
responsibilities.?

60. As regards the fate of imprisoned trade unionists, great
importance should be attached to the principle laid down in the
Universal Declaration of Human Rights and in the International Covenant
on Civil and Political Pights according to which all persons deprived
of their liberty must be treated with humanity and with respect for the
irherent dignity of the human person.3 Thus, in cases involving
allegations relating to the ill-treatment of prisoners, the Conmittee
on FPreedom of Association has expressed its strong disapproval ¢f any
vexations or brutality irflicted on any prisoners and has considered
that complaints concernirq ill-treatment of prisoners should te
investigated by the government so that the measures which may be called
for, including reparation for the injuries inflicted, are taken.* It
cases containing allegations of torture, the Committee has considered
that those responsible for such acts ought to suffer exemrlary
punishment in order to prevent any recurrerce of such practices and
that, in addition, the sanctionrs ought to be accoampanied by detailed
instructions containing ar appropriate warning to those concerned.s

Arrest, deterntiorn, forced exile

6l. The arrest and detention of trade unionists constitute
particularly serious measures which should be accompanied by all
appropriate safequards, in particular Jjudicial ones. While persons
engaged in trade urion activities or holding trade union office cannot
claim immunity in respect of ordinary criminal 1law, ¢trade union
activities should not irn themcelves be used by the public authorities
as a pretext for the arbitrary arrest, detention or forced exile of
trade unionists. The detention or internment of trade unionists,
especially trade unior leaders, for reasons connected with their
activities to deferd the interests of workers constitutes a serious
violation of civil liberties in general and trade union rights in
particular. e :

1 See, for example, ILO: Committee on Freedom of Association,
217th Report, Case No. 1117, para. 493.

2 see, for example, 1I1l0: Conmittee on Freedom of Association,
181st Report, Case No. 833, para. 5S5.

3 See in this respect, for example, IL0: Committee cn Freedom of
Association, 211th Report, Cases Nos. 997, 999 and 1029, para. us8é6.

4 See, for example, IlO: Committee on Freedom of Association, 170th
Report, Case No. 763, para. 22.

S See, for example, ILO: Committee on Freedom of Association, 190th
Report, Case No. 899, para. 359.

6 See in this respect, for example, ILO: Committee on Freedom of
Association, 214th Beport, Case No. 1097, para. 747.
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62. The Committee on Freedom of Association has emphasised the
right of any person detained or charged to be dealt with in accordance
wvith normal judicial procedures which should be instituted as ragidly
as possible, fully quarantee his rights of deferce and comply with the
provisions of the Internatioal Covenant on Civil and Political Rights.t
The prolonged detention of persons before they are brought *to trial is
not compatible with the right of all detained persons to a promgt and
fair trial. The Committee on Freedom of Association has also
emphasised +the particular importance that should ke attached to the
principle whereby any person who is arrested should be informed at ornce
of the reasons for his arrest and promptly informed of any charges laid
against him.2

63. Restrictions on the freedom of movement of trade wunionists
can constitute serious obstacles to the exercise of trade union rights.
The restriction of a person's movements to a limited area, accompanied
by a prokibition of entry into the area ir which his trade union
operates and in which he normally carries on his trade urion functiens,
is inconsistent with the normal enjoyment of the right of association
and with the exercise of the right to carry orn trade union activities
and functions.3 The same applies to assiqning trade urionists to forced
residence thereby depriving them of the possibility of engagirg in
trade union activities.

6U. Thke Committee considers that the forced exile of trade
unionists, in particular trade union leaders, by the public authorities
is a serious measure ir that it constitutes not only an infringemert of
the human rights and freedom of association of the individuals against
vhon such measures are taken, but also because it weakens the trade
union organisations especially when it deprives them of their leaders.
Such measures should be accompanied by all the necessary safeguards and
should not be imposed as a result of the legitimate trade wunion
activities of the persons corncerned.*

65. The Committee has also noted with concern that, in recent
years, the Conmittee on Freedom of Association has been seized of
numerous cases concerning the disappearance of trade union leaders and
activists.® A truly free and independent trade union movement cannot
develop in a climate of violence ard uncertainty, and such nmnatters
should be investigated with the utmost care and thoroughness. 1Ir
addition, the authorities should take appropriate steps to ensure
effective protection of trade union leaders and activists against such
inciderts.

1 See, for example, ILO: Committee on Freedom of Association,
200th Report, Case No. 763, para. 29; 213th Report, Cases Nos. 954,
957, 975 and 1026, para. 58.

2 See, for example. ILO: Committee on Freedom of Association,
214th Report, Case No. 1054, para. 674.

3 See, in this respect, for example, ILO: Committee on Freedom of
Association, 1lluth Report, Cases Nos. 574, 588 and 593, paras. 189 and
190.

4 See in this respect, for example, ILO: Committee on Freedom of
Association, 217th Report, Case No. 1104, para. 316.

S See, for example, ILO: Comnmittee on Freedom of Association,
207th Report, Case No. 823; 210th Report, Case No. 842; 213th and
215th Reports, Cases Nos. 954, 957, 975, 978 and 1026.
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Freedom of_ assembly

66. Freedor of trade union assembly is obviously an essential
condition for the effective exercise of trade union rights.! Special
importance should be attached to the right of trade unions to organise
meetings freely on their own premises, without the need for prior
authorisation or control by the public authorities. Emrhasising these
basic principles, the Conmmittee on Freedom of Association has pointed
out that non-interference by governmerts ir the holding and proceedings
of trade union meetings constitutes an essential element of trade union
rights and the public authorities should refrain from any interference
which would restrict this right or impede the lawful exercise thereof.
Article 3, paragraph 2 of Convertionr No. 87 states that the putlic
authorities shall refrain from any interference which would restrict
the rights guaranteed in paraqraph 1 of that Article or impede the
lawful exercise thereof. In so far as the right of assently
constitutes an element of the right of trade unions to organise their
activities, as specified in paragraph 1 of that Article, inopportune
intervention or arbitrary preserce of the public authorities in trade
union meetings is incompatible with the gquarantees provided for in the
Convention. Convention No. 87 therefore directly entails respect by
the authorities for certain civil liberties which are essential for the
exercise of trade union rights.

67. As regards public meetirngs, demonstrations or processions
on the public highway,2 the Committee has considered that, although the
right to hold trade union meetings is a basic requisite of freedom of
association, the organisations concerned wmust observe the general
provisions relating to public meetings, which are applicable to all.
As for restrictions which might e placed upon public meetings ard
demonstrations, it rests with the government, which is responsitle for
the maintenance of public order, to decide in the exercise of its
corresponding powers whether meetings, includirg trade union meetings
may, in certain special circumstances, endanger public order and
security and to take the necessary steps. If, in order to avoid
disturbances, the authorities decide to prohitit a meeting in a [futlic
place, they should allow it to ke held in some other place where there
would be no fear of disturbances, thereby maintaining the right of
freedom of assembly.3

Freedom of opinion_and_expression

68. Special importance attaches to the right to exgress
thoughts freely as an integral part of the freedom which trade union
organisations should enjoy. The right to express opinions through the
press or otherwise is one of the essential elements of trade union

1 As regards freedom of assembly on plantations, see below, rara.
353.

2 YLO: Comnittee on Freedom of Association: 217th Report, Case Fo.
1090, para. 104 and Case No. 1125, para. 347.

3 ILO: Committee on Freedom of Association, 204th Report, Case No.
962, paras. 254 and 255.
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rights.! This right would be affected by prior censorship of all wmeans
of communication and publication of trade union views., Similarly, the
application of measures for the control of putlications and irnfcrmaticn
may involve a serious irterfererce kv the administrative authorities in
trade union activities. In such cases the exercise of administrative
authority should very rapidly be subject to judicial review.2

Protection of trade union
prepises and property

69. Infringements of the right to protection of trade wunion
premises and property by the public authorities can take many forms:
searches of the headguarters of a trade union or the offices of a trade
union newspaper, visits to the private domicile of a trade unijonist,
the seizure of property and in particular of trade union premises, the
closure or sealing up of trade union offices, or the occugation of
trade union premises by the police or the army. Regarding more
specifically searches of trade union premises, the Committee, while
recognising that +trade unions, 1like other associations or rersors,
cannot claim immunity from such 4intervention, must emphasicse the
importance of the principle that such a search should only ke made
folloving the issue of a warrant by the ordinary judicial authority
wvhere that authority is satisfied that there are reasoralkle grounds for
supposing that evidence exists on the said premises material to a
prosecution for a penal offerce ard on condition that the search should
be restricted to the purposes inr respect of which the warrant was
issued.?

70. Ekisks of abuse can arise out of a lack of judicial control
of searches. While some searches may be justified because there are
reliable indications as to the existence of proof of an offence covered
by the ordinary penal law, in other cases abuses may o¢ccur where the
police authorities resort to such measures at their discretion and, for
acts which d¢ not constitute offences, do not restore trade union
property or keep a trade union office closed.

state of emergency

1. Examinatior of national situations shows that the
performance of trade union activities is frequently curtailed cr
restricted because of the proclamation by the public authorities of a
state of emergency. This is becoming more and more freguent and the
exercise of trade union rights is seriously endangered thereby. Given
the importance of civil liberties in ensurirqg the effective enjoyment
of the guarantees contained in the freedom of association Conventions,
the suspension of fundamental rights following the declaration c¢f a
state of emergency (state of siege, martial law, etc.) has a direct
influence on the application of the Conventions.

1 See in this respect, for example, ILO: Committee on FPreedonm of
Association, 214th Report, Case No. 1021, para. 1l24.

2 See in this respect ILO: Committee on PFreedom of Association,
131st Report, Case No. 683, para. 201.

3 See in this respect, for example, ILO: Committee on Freedonm of
Association, 204th Report, Case No. 856, para. 1l17.
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72. Here, 1t =should Lle emphasised that the freedon of
association Conventions do rot contain any provision rpermitting
derogation from the obligations arising under the Convention, or any
suspension of their application, based on a plea that an emergency
exists. The Committee considers that, as reqgards the enjoyment of
civil liberties which are essertial for the effective exercise of trade
union rights, the plea of a state of emergency to Jjustify the
restriction of these liberties should only be invoked in circumstances
of extreme gravity constituting a case of force majeure ard sukject to
the condition that ary measures affecting in any way the gquarantees
established in the Corventiones should be limited both in extent and in
time to what 1is strictly recessary to deal with the rarticular
situation. The Coomittee considers that, while it is conceivatle that
in such situations some civil likerties such as the right of puklic
assembly or the right to hold street demonstrations wnight be
prohibited, it is not permissible, however, that, in the field cf trade
union activities, the guarantees relating to the security of the person
should be abolished, suspended or ever limited.

73. The Comnittee considers it useful to recall the position of
the Commission of Inguiry set up to examine the complaints concerning
the observance by Greece of Conventions Nos. 87 and 98, which pointed
out that international tribunals and supervisory bodies, when seized of
a plea of justification for a state of emergency on such grounds as
legitimate self-defence, have invariably made an indegendent
deternination as to whether the circumstances justified the claim, and
have not allowed the State concerred to be sole judge of the issue.!?

*
* *

4. Firmly established and wuniversally recognised rfrrincirles
define the fundamertal quarantees of <c¢ivil 1liberties which shculd
constitute the common ideal to be attained by all peoples and all
nations; these principles are erunciated in the Universal Declaration
of Human Rights and are birding on States which have ratified the
irternational Covenarts and ir particular the Internatiornal Covenant on
Civil and Political Rights.

75. The Internatioral labour Organisation, for 1its part, as
well as its supervisory bodies have shown that the enjoyment of the
guarantees contained ir the pertinent 1ILC Conventions can only ke
effective vhere fundamental c¢ivil liberties are recognised and
protected, since the exercise of trade union rights depends not cnly on
formal rules and relevant institutional provisions but also c¢n their
application in practice.

B., Special Supplemernt, Vol. 11V, 1971, No. 2, para. 1l1ll.



CHAPTER III

Right of workers and employers,
without distinction whatsoever,
to establish organisations

’

76. To what extert is the furdamertal right of workers and
employers to establish organisations for occupatioral ¢fpurroses
recognised in practice? Article 2 of the Freedom of Association and
Protection of the Right to Orgarise Convention, 1948 (No. 87) lays down
the principle that "Workers and employers, without distinction
vhatsoever, shall have the right to establish ... organisations ...%
When it adopted Convention No. 87 by an overvhelmirg majority, the
International labour Conference formally acknowledged that the right to
organise was a general right. Convention No. 87 emkodied a concept
that had been highlighted ir the preparatory work on the instrument,
namely that freedom of association should be guaranteed without
distinction or discrimination of any kind as to occupation, sex,
colour, race, creed, nationality or political opirion.t The only
exception to this general prirciple is that stipulated in Article 9,
wvhich permits States to determine the extent to which the guarantees
provided for ir the Convention apply to the armed forces and the
police.

717. Most countries recognise the right of workers and employers
to organise as provided for in Article 2. In a number of countries,
hovwever, the law draws a distinction as regards the manner irn which the
right of association applies to certain occupations or categories of
persons; this distinction may concern large groups of workers such as
public servants, agricultural workers or various other categories such
as domestic workers and seamen, may be dependent on other factors such
as nationality or may refer to the recognition of the right of
association of employers.

Recognition of the right to orgarise

in _the public service

78. During the preparatory work on Convention No. 87, it was
emphasised that freedom of association should be guaranteed rot only to
employers and workers in private industry but also to rputlic
enployees.? Accordirgly, the law and practice report prepared Ly the
Office provided that public servants and officials should be covered by
the new instrument: “The guarantee of the right of association shculd
apply to all employers and workers, public or private, and, therefore,
to rublic servants and officials and to wvorkers in natioralised

————————— - - -

1 ILO: Record of Proceedirgs, ILC, 30th Session, 1947, p. S570.

2 loc. Ccit. As reqgards the scope of Convention No. 98, see para.
255 kelow.
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industries. It has been considered that it would be inequitable to
drav any distinction, as regards freedom of association, between wage
earners in private inrdustry and officials in the public service, since
persoas in either cateqory <should be permitted to defend their
interests by becoming organised. However, the recognition of the right
of association of public servarts in no vay prejudges the gquestion of
the right of such officials to strike ...1",

79. Hovwever, despite the provisions of Article 2, the fact is
that, although the 1legislation of virtually all countries recognises
the right of association of workers in the private sector, the sanme
does rnot always apply to public servants and officials. 1In some
countries, public servants do have exactly the same right of
association as workers in the private sector; in others, the right does
not exist for certair categories of public servarts or is curtailed ty
restrictions that do not normally apply to other workers. PFinally, 1in
some countries, the legislatior does not at all recognise the right of
public servants and officials to organise.

80. It is not always possible to determine from the 1lawv in
force in a country the precise extent to which public servants enjcy
the right of association in practice. BEven in countries where their
right to form trade unior organisations 1is not recognised by law,
associations, for example, are sometimes set up. These may 1in fact
benefit from the de_facto recognition which the government accords them
in 1its capacity as employver for the purpose of discussing wage clainms
and other aspects of working conditions. Conversely, the fact that the
right of association is recogrised by law does not necessarily mean
that public employees are actually able to establish effective
organisations to protect their interests.

Recognition of the principle

8l. The right of public servants to organise is often governed
by the legislation applying to trade unions ir general.?

82. In other legislation, the right of public servants to
organise is governed by a set of provisions contained in public service
statutes or in special legislation.3

1 I10: Freedom of Association and Industrial Relations, Report VII,
ILC, 30th Session, 1947, pp. 108-109.

2 This 1is the case, for exaeple, in Argentina, Australia, Austria,
Benin, Bulgaria, Byelorussian SSR, Central Africar Bepublic, Colonmtia,
Costa Rica, Cuba, Cyprus, Czechoslovakia, Denmark, Egypt, Finland,
Federal Republic of Gereany, France, Greece, Honduras, Hungary,
Iceland, India, Ireland, Israel, Italy, Ivory Coast, Kenya,
Netherlands, Norway, Philippines, Poland, Portugal, Senegqgal, Sri lanka,
Swaziland, Sveden, Syrian Arab Republic, Tunisia, Ukrainian SSR, USSR,
United Kingdom, Urugquay and Yugoslavia. The Governament of Congo states
+hat public servants are considered as vorkers and there is therefore
no specific legislation governing their trade union rights.

3 For example, Belgium (Act of 19 Decesber 1974), United Rerpuklic
of Cameroon (Act No. 68-16F-19 and Decree No. 74-138), Canada (Public
Service Staff Relations Act, 1970), Diibouti (Order No. 70/553/SG/CD of
14 May 1970), Gabon (Act No. 2/81), Japan (National Public Service law,
1947, and local Public Service law, 1955, as amended), Luxembtourqg (Act

(Footnote continued on next fage)
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83. Sometimes, although the right to organise is not, in
principle, recognised for public servants, certain categories do enjoy
the right by being exempted from the application of the general
legislation.?

84. Moreover public servants can sometimes only form
associations vhose activities are 1limited to cultural and social
matters.2 Concerning this kind of 1legislation the Committee would
emphasise that, in accordance with the Convention, public servants have
the right to associate for trade union purposes, and governments should
indicate clearly the kind of trade union activities that may te carried
out ky public servants.

{Footnote continued from previous page)

of 1979 establishing the general status of state officials), Nali
(General Public Service Statutes, s. 19; a decree is to be made under
the Statutes for the implementation of this section), Mexico (Federal
Law for Workers in the Service of the State, 1963), Nev Zealand {State
Services Conditions of Employment Act, 1977; Post Office Act, 1959;
Railways Act, 198l1), Peru (Constitution of 1979 and Supreme¢ Decrees
Nos. 003-1982 PCN and 026-82 JUS), Spain (Royal Decrees Nos.
152271977, 362471977 and 500/1978), Switzerland (Federal Act respecting
the Conditions of Service of Federal Employees, 1927, s. 13, paragraph
1), Trinidad and Tobago (Civil Service Act No. 29 of 1965 and Fducation
Act No. 1 of 1966, as amended), United States (Civil Service Reform
Act, 1978; United States Code, Title 5, Chapter 71, and laws in 39
States), Uruguay (Legislative Decree No. 10388 of 1943 concerning the
status of public servants), Venezuela (Trade Unions (Civil Service)
(Requlations) Decree, 1971).

In Guatemala, the Public Service Act, section 63 of which
recognises that servants of the State have the right to associate
freely for occupational purposes, has not been completed by any
provisions for its application.

The Government of Bangladesh states that public employees of
government agencies who are paid through a centralised budget are
entitled to set up and join their own associations.

1 In Malaysia (Trade Unions Act, s. 27(1) and (2)), putlic
officials do not have the right to join trade unions unless exenpted
from this provision by the Yang di-Pertuan Agong (except, hovever, for
certain categories of officials). The Government states that, under a
Notification of 1981, public officials are alloved to form or be
members of trade unions which confine their membership to a particular
occupation, government department or a@ministry. However, persons
engaged in a confidential or security capacity are not alloved to do so
vhile those ir the managerial and professional group may do so only 1if
they are exempted by the Chief Secretary to the Government.

In Singapore, s. 29(a) of the Trade Unions Act prohibits gputklic
employees from joining or becoming members of any trade wunion unless
the President exempts a given category or class of public employees
from the application of this provision, either completely or under
certain conditiorns. According to the Government, exemptions have Leen
granted to all government departments and public bodies other than the
police and armed forces.

2 paraquay (Act No. 200/70, s. 31).
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the right to organise

85. At the opposite erd of the scale there are countries which
refuse, as a mnpatter of principle, to recognise the right of public
service officials to orqganise themselves in trade unions.? The
application of this principle may be either absolute or partial For
example, some legislation prohibits all categories of personnel in the
service of the State from forming trade uniomns; others exclude
officials of the state administration; in certain cases the right to
organise is even denied to workers in public undertakings2 and public
institutions.3

certain categories of public servants

86. In cases where the legislation recognises the right of
public servants to organise, specific categories in the employ of the
S+ate may nevertheless be excluded from doing so or be <subjected to
certain restrictiorns in this respect. Such exclusions have often teen
justified on the grounds that these public servants have special
responsibilities or functionms.

87. Among the categories of public servants which are sometimes
excluded from the right to establish trade unions are fire service
personnel® and prison staff,S the latter being assimilated in a numker
of countries, for the purposes of the right to organise, to the police.

t For example, Bolivia (General Labour law, 1939, s. 104), Brazil
(Consolidated Labour laws, s. 566), Chad (Ordinance FNo. 00l of 8
January 1976), Chile (Legislative Decree No. 2756 of 29 June 1979, s.
74), Dominican Republic (Labour Code, s. 3, and Act No. 2059 of 1949),
Ecuador (Civil Service and Administrative Career Act, s. 60(g)), El
Salvador (Labour Code, s. 2. The Code does however specifically
include employees ard workers in autonomous and semi-autonomous puklic
institutions), Ethiopia (lLabour Proclamation, No. 222 of 1982),
Guatemala (Labour Code), Jordan (Labour Act), Liberia (Labour Practices
lavw, s. 4700), ©Nicaragua (Labour Code, s. 9; according to the
Government, a trade union exists to which public servants and pukblic
enployees may belong); Yemen (lakour Code, s. 3), Zimkakwe (law on
Conciliation in Labour Matters, Chpt. 267). 1In Chile, where putlic
servants are denied the right to organise, workers in public
undertakings are entitled to establish trade unions (legislative Decree
No. 2756 of 29 June 1979, ss. 1 and 74).

2 For example, liberia (Labour Practices law, s. 4700).

3 For example, Brazil (Consolidated Labour 1laws, s. 566) .
Hovever, the Committee was able to note vwith satisfaction in 1977 the
adoption of Act WNo. 6128 dated 6 November 1974 which gives formal
recognition to the right of unionisation of employees of sewmi-puklic
undertakings.

¢ Por example, in Gabon, Japan, Sudan.

S For example, in Colombia, Gabon, Japar, Malaysia, Mexico,
Nigeria, Pakistan, Poland, Sri Lanka, Sudan, Swaziland, Tanzania,
Zzambia and 2inmbabwe. In Trinidad and Tobago and Uganda, special
statutes dealing with the conditions of employment of this category of
personnel provide that the workers concerned may foram governgent-
approved staff associations, although such associations cannot be
registered as trade unions.
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In the Committee's view, the functions exercised by these categories of
public servants would not normally justify their exclusicn €from the
right to organise, or the basis cf Article 9 of the Convention.

88. Firally, in certain countries the 1legislation imfposes
special restrictions on the right of association of public servants
enployed at the higher levels of the administration and some of their
supporting staff, that is, public servants occupying managerial or
supervisory positions of trust.! However, this does not always exclude
+heir right to group together in organisations. In a certain number of
cases, for example, these categories of public servants seem to have
the right to form associations to protect their occupational interests,
provided they do not join associations of public employees of a lcwer
grade. {(The questior here 1is more one of affiliation than of
recognition of the right to organise itself.2) The Committee considers
that these categories should be entitled to establish their owr
organisations and that, where association with other public servants is
not allowed, the legislation should 1limit this category to persons
exercising important managerial or policy-making responsibilities.

89. The armed forces and the police are the only categories
which, in accordance with the Convention, may be excluded from the
benefits of its provisions. 1In fact, the point is often made that the
arwed forces and police are responsible for the external and internal
security of the State. Members of the armed forces are in fact the
category of public servants most frequently denied the right to
organise, although certain legal systems allow them to group together
to defend their occupational interests - sometimes, however, with

P ]

1 This is the case, for example, in Colombia, Egypt, Gabon, Mexico,
Nigeria, Peru, Singapore, Sri lanka.

In Gabon, 2Act ©No. 2/81 denies court magistrates the right to
organise and allows provision for special restrictions in the case of
officials with specific responsikilities.

In Mexico, where public officials occupying confidential rosts
are excluded from the Federal law for Workers in the Service of the
State, the posts concerned are clearly specified; the list includes
directors, assistant directors, chiefs and assistant chiefs of
department, office and section, inspectors, technical staff, legal and
techaical advisers, labour disputes conciliators, school directors,
auditors, treasurers, supervisors and administrators of various types
and certain secretarial positionms.

In Nigeria, Decree Ko. 31 cf 1973 excludes the following from the
right to form trade unions: customs employees, employees of the wmint,
of the Central Bank and of the External Telecommunications Company.

In Peru, Supreme Decree Nc. 003-82 PCH, ss. 2 and 3, excludes in
particular court magistrates and officials having the power of decision
or occupying confidential posts.

In Singapore, public servants who hold appointments in the
managerial grade may, as a condition of appointment, transfer or
promotion, be required to resiqn from trade union membership (s. 77 of
the Industrial Belations Act).

2 See below, para. 130.
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certain specific restrictions.! Members of the police and security
forces are also frequently deried the right to organise. Countries
which deny this right to members of the armed forces often include the
police under the same heading and generally apply the same legislative
provisions in both cases. Sometimes, though not allowed to becone
members of a trade urion, members of the police are entitled to create
and join their own associations.?2 On the other hand, there are
countries where the police have the same right to organise as other
categories of public servants or are entitled to do so under separate
legislation.3

The right to orgapise of agri-
cultural workers

90. The agricultural sector is another branch where vwcrkers
frequently encounter obstacles - whether of a de jure or de_facto
nature - to their organisation in trade unions. These probléms will be
examined in greater detail ir Chapter XIII, which deals with the
application of the Rural Workers' Organisations Convention (No. 141)
and FRecommendation (No. 149), 1975.

certain_other cateqories of workers

91. Certain other cateqories of workers are also sometimes
denied the right to form trade unions. The Committee has, for exanmple,
been called uporn to examine the right to organise of domestic staff,
persons working at home ard in family workshops, persons working in
charitable institutions,* seamen, executive and managerial staff, etc.S

1 For example, in Austria, Denmark, Firland, Federal Republic of
Germany, lLuxembourg, Norway, Sweden, United Kingdom.

2 Provisions for their joint exclusion  are to be found in Malaysia,
Mexico and Morocco.

3 Por example, in Australia, Austria, Belgium, Denmark, Finlarng,
France, Federal Republic of Germany, Guinea, Icelard, Ireland, Ivory
Coast, luxembourg, Malawi, Netherlands, New Zealand, Niger, Norway,
Senegal, Swveden, Tunisia, United Kingdom.

4 In the case of the Philippines, the Committee noted with satis-
faction in 1981 the promulgation of Act No. 386 of 1 May 1980 extending
the right to organise for purposes of collective bargaining to persons
enployed in non-profit, religicus, charitable, medical or educatioral
institutions. 1In addition, it noted with interest that under the same
legislation ambulant, temporary and itinerant workers, self-employed
people, rural vorkers and those without any definite employers may form
labour organisations for the purpose of advancing and deferding their
interests and for their mutual aid and protection {s. 244 of the lalour
Code) (RCE 1981, p. 119).

S The Conmmittee has gquestioned certain States with regard tc the
right of these various categories of workers to form trade unions, for
example: Bangladesh (denial of the right to organise to persons
enployed in managerial or administrative posts); Bolivia (derial of
the right to organise to home workers, domestic staff and temporary
workers); Greece (exclusion of seamen from the dgereral vprcovisions
relating to occupational organisations); Madagascar (right to organise

(Footnote continued on next page)
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Depending on the country's legislation the last-named category may ke
denied the right to organise or may be entitled to do so provided they
do not combine with employees of a lower grade.

92. Since they are not specifically excluded from Convention
No. 87, all these cateqgories of workers should naturally te covered by
the guarantees afforded by the Convention and should, in particular,
have the right to establish and join organisations.

Other aspects_of the recognition of the

right to organise: restrictions tased on
race, nationality, sex, political opinions

93. Problems of recognition of the right to organise may also
stem from restrictions relating, for example, to race, naticnality,
sex, opinion and political affiliation. Ip countries where they exist,
restrictions of this nature may affect the right to organise itself or
concern more specifically the guestion of memtership.

Bac

9y, During the preparatory work on Convention No. 87, it was
made guite clear that the right of workers to establish organisations
should be guaranteed "without discrimination as to race".

95. Racial distinctions do not normally appear in natioral
legislatior. In some countries it may actually be exfrlicitly
prohibited by law, with, for example, a stipulation that ro employee
may be denied urion nmembership on grounds of race.! In others it is
urlawful for a trade union to discriminate against a member by refusing
or deliberately omitting to accord him the same benefits as are
accorded to other menmbters.? Some laws relating to human rights and fair
labour practices prohibit any form of racial discrimination in trade
union membership.3 It may also le unlawful for a union to 1limit,
segreqate or classify its membership according to race, colour or
national origin.* At the opposite extreme, any legislation that imfpcses
a system of racial discrimination with reqard to the right of workers
to establish and join trade uniors of their own choosing is in tlatant
violation of the Convention.S

{Footnote continued frcm previous page)

of seamen); Nicaragua (right to organise of persons working in family
workshops and self-employed persons in the urban and rural sectors);
Peru (denial of the right to organise to workers in welfare soc1eties,
hospitals and similar branches).

1 Por example, in Argentira (Act No. 22105 of 1979, s. 7): El
Salvador (Labour Code, s. 204); Japan (Trade Urion Law No. 174, 1949,
S. 5).

2 United Kingdom (Race Relations Act, 1976, s. 1ll).

3 Canada.

¢ United States (Civil Rights Act).

S With regard to the union situation in the Republic of South
Africa, see, 1in particular, the Declaration concerning the Policy of

Apartheid in South Africa, adopted by the Conference at 1its 67th
(Pootnote continued on next rage)
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96. Restrictions on the right to organise based on nationality
exist in varying degrees in rational legislations. 1In some ccuntries
citizenship is a condition of trade union membership;t? in others a
certain proportion of the members must be naticnals or citizens;2 in
yet others *rade union affiliation of non-nationals 1is subject to
conditions of residence or reciprocity.3

97. Restrictions based on nationality wmay, 4in particular,
prevent pigrant workers from playing an active role in the defence of
their interests, especially in sectors where they are the major scurce
of labour. The ILC has giver its attentior to this aspect of migrantst
working conditions ir some of the legal standards that it has adorted.
Article 6, paragraph l(a) (ii), of the Migration for Employwent Con-
vention (Bevised), 1949 (No. 97), states that equal treatment must te
applied in respect of membershir of trade unions and erjoyment of the
benefits of collective bargqairing. 2Article 10 of the Migramt Wcrkers
(Supplementary Provisions) Convention, 1975 (No. 1l43), provides that
the principle of equality of opportunity ard treatment pust apply to
trade unior rights. These rights are set out in greater detail in
Paragraph 2(g) of the Migrant Workers Recommendation, 1975 (No. 151),
which refers to memkership of trade urions, exercise of trade union
rights and eligibility for office ip trade wunions ard in lakour-
management relations bodies, including bodies representing workers in
undertakings.

(Footnote continued from previous page)

Session (1981) (Record_of Proceedings, ILC, 67th Session, 1981, No. 19,
pp- 1l4-17) and the Special Report of t