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INTRODUCTION

1. In accordance with article 19 of the ILO Constitution, the
Governing Body decided at its 20lst Session (November 1976) to request
reports on the Migration for Employment Convention (Revised), 1949 (No.
97), and the Migrant Workers (Supplementary Provisions) Convention,
1975 (No. 143) from governments which have not ratified them, as vell
as reports on the Migration for Employment Recommendation (Revised),
1949 (No. 86), and the Migrant Workers Recoamendation, 1975 (No. 151).
These reports, vhich deal with the state of law and practice in
relation to the standards laid down by the instruments in guestion, and
the reports supplied under article 22 of the Constitution by
governments that have ratified one or both of the Conventions, have
enabled the Committee of Experts, in accordance with its usual
practice, to make a general survey of the situation.

International action_on_behalf

of migrant workers

2. The protection of workers employed in a country other than
their country of origin has always had an important place among the
activities of the ILO. Par from their own country, faced with new
living and vorking conditions that are often entirely unfamiliar to
them, 111 prepared to defend their interests im surroundings wvhere they
neet frequently with indifference and sometises with hostility, migrant
workers more than any others are liable to exploitation, particularly
if  they are 4in an irregular situation and the victims of manpower
trafficking. It is not surprising, then, that from its very beginning
the ‘ILO has given special attention to these wvorkers. The Preasmble to
the Constitution mentions the protection of the interests of workers
vhen employed in countries other than their own among the priority aims
of the ILO. Article 427 of the Treaty of Versailles, which laid down
the gerneral principles contained in the original text of the Constitu-
tion, added that "the standard set by lav in each country with respect
to the conditions of labour should have due regard to the equitable
econonic treatment of all workers lavwfully resident therein®.

3. This deep concern of the ILO for aigrant wvorkers can be
seen in the adoption, at the Pirst Session of the International Labour
Conference in 1919,! of international standards already sketching out
the tvo interdependent and coeplementary aiss that vere to be those of
ILO action: egquality of treatment for these vorkers and the bilateral
and tripartite co-ordination of aigration policies. With these two
aims in view, ILO activities have naturally concentrated on the various
technical fields covered by its prograammes: human rights, eaployaent,
training, living and wvorking conditions, social security and industrial
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relations. - These activities may be world-wide, inter-regional,
regional, subregional, bilateral or mational and, in certain cases,
their approach is sectoral. They call on all the means of action
available to the ILO. The collection and dissemination of information,
the preparation of studies and the carrying out of research lead to a
better understanding of the various aspects of migration and their
effects and of migration policies; standard-setting activities, that
is to say the adoption of Conventions and Recommendations by the
International Labour Conference and ' the supervision of their
application, provide guiding principles for the action of those
responsible in each country and encourage the "application of these
principles; technical co-operation helps in the training and further
training of those responsible (officials, trade unionists, etc.) and in
the adoption of suitable institutional structures or the improvement of
existing ones; 1lastly, in order to take into account both the diverse
and heterogeneous nature of migration and the activities of other
inter-regional, regional or subregional organisations, whether they
form part of the United Nations family or not, co-ordination and
technical support are arranged with these organisations.

4, Action on behalf of migrant workers is also a natter of
concern to the various bodies of the United Nations. The General
Assemnbly, the Economic and Social Council and the Commission on Human
Rights are among those giving particular attention to the problem,
Since 1972, both the General Assembly and the Economic and Social
Council have adopted resolutions on clandestine traffic in labour and
on the rights and the social protection of migrant workers and their
families, calling on the ILO to intensify its action to protect thenm,
The regional economic commissions have also been active om behalf of
migrant workers in 2Africa, Western Asia, Burope and the Pacific.
Purthermore, mention should be made of the adoption by the OUnited
Nations General Assembly of Conventions on refugees and stateless
persons and of the very important operational activities carried on by
the Office of the United Natioms High Commissioner for Refugees. The
Commission on Human Rights, while requesting the ILO to pay continuing
attention to migrant workers and to intensify its action in this field,
has decided to keep on its agenda an item entitled "Measures to improve
the situation and ensure the human rights-and dignity of all migrant
workers®.2 At the same time the question of international 1legal
protection for . the human rights of individuals who live outside their
own country has been the subject of a special study,? and a draft
declaration* on the subject has been drawn up for submission to the
General Assembly. The Committee on the Elimination of Racial
Discrimination, too, examines the situation of foreign workers in the
context of the procedure for examining the reports submitted by govern-
ments parties to the International Convention on the Elimination of All
Forms of Racial Discrimination. Lastly, the United VNations General
Assembly, at its 34th Session in December 1979, decided to create a
working group to elaborate an dinternational Convention on the
protection of the rights of all migrant workers and their families.

. 5. With regard to the specialised agencies, the United ¥Nations
Pducational, Scientific and Cultural Orgarisation (UNESCO} devotes a
great part of its programme concerning migrants to furthering the
education and the cultural rights of migrant vorkers and their families
and the World Health Organisation (WHO), in co-operatiom with the 1ILO,
has set in motion various activities to bring about a better
anderstanding of the health problems of amigrants and determine the
neasures to be adopted in solving them.

6. At the regional 1level (Organisation for Econoric Co=-
operation and Development, Intergovernmental Committee for European
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migration, Buropean Economic Community, Economic Coamission for Western
Asia, Customs and Economic Union of Central Africa, Common African and
Bauritian Organisation, Cartagena Agreement, Council of Europe),
various intergovernmental organisations not belonging to the United
Nations family.have undertaken activities, sometimes very far-reaching,
in the organisation of migrations or the protection of migrants‘
rights.

Standard-setting _activities of the ILO

7. Broadly speaking, the exceptionsS being few, the Conven-
tions and Reconmendations adopted by the International Labour
Conference are of general application. They must therefore apply to
national and foreign workers equally. This result usually follows from
the general nature of the terms used in the instrument.®¢ Sometimes,
however, a provision specifies <that it applies without distinction
vhatsoever? or, more specifically, without distinction of nationality.e
In some cases, provisions of general application lay down special
measures for migrant workers.® Lastly, the social security standards
include special provisions for these workers.

8. The standard-setting activities of the ILO specifically
concerning migrant workers have been concentrated in two @main
directions,

9. Pirstly, in the field of social security, the International
Labour Conference has endeavoured to establish the right to equality of
treatment between nationals and aliens and at the same time to
institate an international system for the maintenance of acquired
rights and rights in course of acquisition for workers who transfer
their residence from one country to another. It has accordingly
adopted three Conventions and a Recommendation: the Equality of
Treatment (Accident Compensation) Convention and Recomnmendation, 1925
(Fo. 19 and No. 25), the Maintenance of Migrants' Pension Rights
Convention, 1935 (No. 48), the revision of which is under considera-
tion, and the Equality of Treatment (Social Security) Convention, 1962
(No. 118). 2An analysis of the standards contained in them (and of the
special clauses concerning migrants in the other social security
Conventions) shows that the vork of the Conference has led to a
progressive limitation of the scope of certain restrictive clauses
based on the method of financing sociai security, and to a mitigation
of the effaects of reciprocity clauses for developing countries.

10. Secondly, the Conference has endeavoured to find con-
prehensive solutions to the probleas facing migrant workers by adopting
instruments containing a coherent set of standards dealing with a wide
range of questions. The Migration for Employament Convention and
Recommendation, 1939 (No. 66 and WNo. 61), and the Migration for
Employment (Co-operation between States) Recommendatior, 1939 (No. 62)
form the f{first attempt of the kind. Convention No. 66, however, has
never come into force for wvant of ratifications. It was therefore
revised in 1949, wvhen the Migration for Employment Convention (Revised)
and Recosmendation (Revised), 1949 (No. 97 and No. 86) were adopted.
These instruments deal with the organisation of aigration and equality
of treatment under lav and administrative practice.!? The International
Labour Conference has more recently supplemented them by adopting the
migrant Workers (Supplementary Provisions) Convention, 1975 (No. 143)
and the Migrant Workers Recommendation, 1975 (Fo. 151). These
instruments supplement those of 1949; they are intended in particular
to suppress clandestine aigration and the illegal employament of
migrants and to promote genuine equality of opportunity and treatment.
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Contents_of instruments on
migrant vorkers

(a) 1949 _instruments

Convention No. 97

11, Convention No. 97 contains a series of measures designed to
govern the conditions in which migration for employment can take place
and to guarantee equality of treatment for migrant workers in a number
of fields., This instrument has three Annexes, which may, however, be
excludad from ratification. In the absence of a declaration of
exclusion the provisions of the Annexes have the same effect as those
of the Convention (Article 14)., 2Annex I deals with the recruitment,
placing and conditions of labour of migrants for employment, recruited
othervise than under government-sponsored arrangements for group
transfer; Annex II deals with the recruitment, placing and conditions
of labour of migrants for employment recruited under government-
sponsored arrangements for group transfer; Annex IIY deals with the
importation of the personal effects, tools and equipment of migrants
for employment. It is worth mentioning that the Convention and Annex
IITI are gereral in scope and apply to migration for employment whether
spontaneous or organised, whereas Annexes I and II- apply only to’
organised migration.

12, The general measures of protection provided for by the
Convention include the maintenance of a free service of information and
assistance for migrants (Article 2), action against misleading
propaganda relating to emigraticn and immigration (Article 3), measures
to facilitate the departure, journey and reception of nigrants for
employment (Article 4), the maintenance of appropriate medical services
(Airticle S5) and the authorisation of amigrants for employment to
transfer their earnings and savings (Article 9). The Convention also
prohibits the expulsion in the event of incapacity for work of migrants
for employment admitted on a permanent basis (Article 8).

13. Article 6 places on each State Member for which the Con-
vention 1is in force the obligation to apply to immigrants lawfully
within its territory equality of treatment with its own nationals.
This equality of treatment must be applied in the following fields:

(a) the main aspects of conditioms of employment, training,
membership . of trade unicns and the enjoyment of the benefits of
collective bargaining and also accommodation, so far as these
matters are regqulated by law or regulations or are subject to the
control of administrative authorities;

{(b) social security, subject to certain arrangements;

(c) enployment taxes, dues or contributions payable in respect of the
person employed;

(d) legal proceedings relating to the matters referred to in the
Convention,

14, Certain more detailed provisions are contained in the
Annexes. Mention wmay be made in particular of the obligation to
regulate the operations of recruitment, introduction and placing of
nigrants for employment, which must either be carried out by the public
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services or, when they are carried out by the employer, his
representative or a private agency, be authorised and supervised by the
competent authority (Annexe¢s I and II, Articles 3 and 4); the
provisions concerning the delivery to the migrant before his departure
of a copy of his contract of employment and a document providing
inforration on the general conditions of life and work in the territory
of iamigration (Annex I, Article 5, and Annex II, Article 6); specific
measures to facilitate the departure, journey and reception of the
migrants, such as the provision of interpretation services, any
necessary assistance during the period of adaptation, the safeguarding
of the welfare of migrants and members of their family during the
journey (Annex I, Article 6, and Annex II, Article 7); the application
of penalties to persons who encourage clandestine inmigration (Annex I,
Article 8, and Annex II, Article 13); the exeaption from customs
duties of personal effects and tools belonging to migrants for
employment and their families (Annex III).

Recommendation_ No. 86

15. Recommendation No. 86 recoumends a set of measures intended
to supplement the provisions of Convention W¥o. 97, particularly in
respect of assistance and information for wmigrants (Part III),
recruitment and selection (Part IV) and equality of treatment in access
to employment (Part V). It also contains provisions to protect migrant
vorhcos against expulsion on account of their lack of nmeans or the
state of the employment market (Part VI). Appended to the
Recommendation is the text of a model agreement specifying the nmethods
for applying the principles set forth in Convention No. 97 and
Recommendation No. 86, which is 4intended as a model for States
concluding bilateral agreements.

(b) 1975 _instruments

Convention No, 143

16. Convention No. 143 contains tvo Parts concerning,
respectively, migrations in abusive conditions and equality of
opportunity and treatment. Any Member that ratifies <the Convention
may, at the time of ratification, exclude either of these Parts frosm
its acceptance {Article 16).

17. Part I, relating to amigration in abusive conditions, 1lays
down the general obligation to respect the basic human rights of
migrant workers (Article 1). It requires each government that has
ratified it ¢to seek systematically to deteraine whether there are
illegally employed migrant workers on its territory and whether there
depart from, pass through or arrive in its territory any movements of
aigrants for employment in which the ®igrants are subjected to
conditions contravening relevant international instruments or
agreements or national laws or regulations (Article 2). Part I also
requires that all necessary measures shall be adopted at the national
and international levels - (a) to suppress clandestine movements of
migrants and their illegal employment; and (b) against the organisers
of i111icit or clandestine movesents of weigrants for employment and
against those who eamploy workers who have immigrated in illegal
conditions (Article 3). The measures must be such as to ensure that
the authors of wmanpower trafficking can be prosecuted whatever the
country from which they exercise their activities (Article 5).
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Systematic contact and exchange of information on the subject must be
established between member States (Article 4) and provision aust be
made for the definition and the application of administrative, civil
and penal sanctions (Article 6).

18. Part I of the Convention also provides for certain measures
to protect migrant vorkers wvho have 1lost their employment or whose
position is irregular (Articles 8 and 9).

19. Part II of the Convention, which is based on the Discri-
nination (Employment and Occupation) Convention, 1958 (No. 1ll1l),
requires each government that has ratified the Convention to declare
and pursue a policy designed to promote and to guarantee eguality of
treatment in respect of employment and occupation, of social security,
of trade union and cultural rights and of individual and collective
freedoms., Although it leaves States free to act by methods appropriate
to national conditions and practice, the Convention lays down a series
of measures to be taken for the purposes of this policy (Article 12).
It does, howvever, authorise certain narrowly defined restrictions on
equality of access to employment (Article 14),

Recommendation No, 151

20. Recommendation No. 151 specifies the measures to be taken
to ensure the observance of the principle of equality of opportunity
and treatment and also the fields in which this equality 1is to apply
(Part I). It lays down the principles of a social policy designed not
only to erable migrant wvorkers and their faamilies to share in
advantages enjoyed by nationals but also to take account of such
special needs as they may bhave until their adaptation is 'achieved. The
Recommendation accordingly suggests a number of measures relating to
the reunification of families, the protection of the health of migrant
workers and the institution of social services (Part II). Lastly, it
reconmends the adoption of certain pinimum standards of protection
concerning, in particular, loss of employment, expulsion and departure
fron the country (Part III),

21. The substantive provisions of the four instruments are
reproduced in Appendix I, .

Ratification of_ Conventions

22, At the date of the present survey Convention No. 97, which
came into force on 22 January 1952, has been ratified by 34 States.
Fourteen of them are also bound by all three annexes; one State has
accepted RAnnexes I and II, two States have accepted Annexes I and III;
one State has accepted Annexes II and IIT and one State Annex II.

23, Convention No. 143 came into force on 9 Dacember 1978. By
March 1980 it had been ratified by eight States, of which one had
excluded from its acceptance Part I concerning wmigrations in abusive
conditions.

24, Detailed information on States bound by these instruments
will be found in Appendix TII to this survey.
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Information available

25, Reports have been received from 109 countries (98 States
and 11 non-metropolitan territories) either under article 19 of the
Constitution of the 1ILO on Conventions Nos. 97 and 143 and
Recommendations Nos. 86 and 151 or under article 22 on the two
Conventions when they have ratified them. Appendix III gives detailed
information on the countries that have comnunicated reports. The
Connittee has taken 1into account the observations received from
employers!* and vorkers' organisations to which the reports of
governments have been conmunicated im accordance with article 23,
paragraph 2, of the Constitution of the ILO.

26. The nature and extent of the information provided varies
greatly from one report to another. Although some are very full,
giving a detailed account of policy respecting saigrant workers and
endeavouring to cover the essence of the questions dealt with in the
four instruments forming the subject of the present survey, it must be
observed that, broadly speaking, the contents of the réports received
often give an imperfect account of the situation. This is due, no
doubt, to the very great variety and complexity of the problems dealt
vith in the standards relating to migrants, of which the scope has not
alvays been clearly appreciated. Another difficulty is perhaps to be
found in the fact that in most of the matters mentioned above the
adoption of 1legislative measures has to be supplemented by positive
action on the part of the government and the employers' and vorkers'
organisations or other bodies and also by international co-operation.
These few remarks show the extent and the diversity of the 1legislative
texts and of the practical information essential to such a survey.
¥any government reports, however, go no farther than referring to
provisions in the legislation or the constitution without providing
information on practical measures. Purthermore, the information
supplisd by governments often relates to certain aspects only among
those dealt with by the 4instruments, In these circumstances, the
Committee has attempted, as usual, to supplement the information
communicated by the governments so that the present survey can give a
fuller account of the way in wvhich the principles set forth in the
instruments under tonsideration are applied.

Arrangement of the survey

27. The plan adopted for the present survey is the following:
after a first chapter dealing with scope, Chapter 1II deals with
preliminary measures of protection. It is divided into tvo parts, one
on information and assistance and the other on recruitment,
.introduction and placing of migrant workers. Chapter III deals with
protection against abusive conditions and has three parts, the first on
migrations in abusive conditions, the second on the illegal employment
of migrant workers and the third on minimu=z standards of protection.
Questions relating to equality of opportunity and treatment and to
social policy are analysed in Chapters IV and V. In Chapter VI the
Coonnittee examines certain aspects of the employment, residence and
departure of migrant workers, and the survey ends with the conclusions
derived from the examination of the information available, in par-
ticular a summary of difficulties encountered in the application of the
Conventions and a reference to ratification prospects.
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Notes to_the Introduction

1t In 1919 the 1International Labour Conference adopted the
Unemployment Recommendation, 1919 (No. 1), which recommends, in
connection with the recruiting of bodies of workers in one country with
a view to their employment in another, consultation with employers and
workers and bilateral agreements (Part 3II), and the Reciprocity of
Treatment Reconmendation, 1919 (No. 2).

2 Resolution 25 (XXXV) of 14 March 1979,
3 E/CN.4/Sub.2/392 and Corr. 1.
¢ E/CN.4/1336.

S For example, the Discrimination (Employment and Occupation)
Convention, 1958 (No. 111), does not cover inequality of treatment
based on nationality.

6 For example, instruments intended to protect women, children,
etc,

? For exanmple, the Freedom of Association and Protection of the
Right to Organise Convention, 1948 (No. 87).

8 For example, the Maternity Protection Convention, 1919 (No. 3).

9 This is true for the standards relating to employment and
placement  services (the Employment Service Convention and
Recommendation, 1948 (No. 88 and Nos; 83), and the Fee-Charging
Foployment Agencies Convention (Revised), 1949 (No. 96)).

10 To these instruments should be added the Protection of Migrant
Workers (Underdeveloped Countries) Recommendation, 1955 (No. 100),
which, in addition to containirg provisions on the protection of
migrants during their journey and during their employment, recommends
certain measures to discourage nigratory mnovenents considered
undesirable for the migrant workers and the communities and countries
of their origin.



CHAPTER 1
SCOPE

28. The four instruments dealt with in this survey are aimed at
protecting migrant workers and the members of their families. The use
of the term *"migrant workers"™ ir both the titles and the text of these
instruments clearly indicates that they concern only migrant workers
and not migrants in general, it being understood, howvever, that, as
workers, refugees and displaced persons should also be protected by
these standards.t 1In principle, they cover all forms of wvorker
migration, be it spontaneous or organised but, as already mentioned,
Annexes I and II to Convention No. 97 apply only to recruited migrant
workers.

29. Paragraph 1 of 2rticle 11 of Convention ©No. 97 and
Paragraph l1(a) of Recommendation No. 86 define a "migrant for
enployment" as "a person who migrates from one country to another with
a view to being employed otherwise than on his own account and includes
any person regularly admitted as a migrant for employment", Paragraph
1 of Article 11 of Convention W¥o. 143 contains a very similar
definition. However, it is specified that the definition applies only
for the purpose of Part II of the Convention, which concerns equality
of opportunity and treatment.

30, Pron the definition of the term *“migrant for employment"
given 4in the standards of 1949 and the definition in Part II of
Convention No. 143, it follows that, subject to the exceptions set out
below, they apply to the entire active population, with the exception
of self-employed workers. Considering its objectives, this also
appears to be the case of Part I of Convention No. 143, as well as of
Recommendation No., 151, the provisions of which are designed to
supplement and clarify those of Convention No. 143, It should also be
noted that no limitations are permitted by reason of the type of
occupation, the nature of the duties or the level of the salary of a
migrant worker. Moreover, with regard to <Convention ¥%o. 97, the
Committee has had to point out that managers, executive staff,
enterprise administrators and highly qualified technicians are migrant
workers within the meaning of Article 11 of the Convention.2

31. Both the standards of 1949 and those of 1975 apply to
migrant workers regardless of their nationality, Since they are not
based on the principle of reciprocity, a migrant wvorker does not have
to be the subject of a State which has ratified them or which
guarantees identical treatment to the subjects of the country of
ismigration or employment in order to benefit from the protection they
provide for.
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32. The four instrumerts in question relate to the migration of
workers in general, regardless of the length of a worker's stay or his
occupation in the <countries where they are applicable. Countries of
employment may no* refuse to apply them to workers wvho do not intend or
do not have permission to settle permanently, as is the case, in
particular, for those known as ‘"seasonal" workers.3 Nevertheless,
certain provisions apply orly to vorkers authorised to stay
pernanently, for instance Article 8 of Convention No. 97, wvhich is
aimed at protecting migrant workers and their families from expulsion
from the country of employment on the grounds of incapacity to work.

33. The four 1nstrumen€s apply only to international migration
of workers and not to internal migration,*

34, Apart from a few exceptions indicated below, the <chief of
vhich concerns seamen,S who are covered by special standards,® they
cover virtually all sectors of economic activity,

35. Convention No. 97, Recommendation No. 86 and Part 1II of
Convention No. 143 provide for the exclusion of certain categories of
vorkers from their scope. Thus, none of these three instruments
applies to *“frontier workers", to "short-term entry of members of the:
liberal professions and artistes®"? or to "seamen™ (paragraph 2{a), (b)
and (c). of Article 11 of Convention No. 97; Paragraph 3(a), (b) and
(c) of Recommendation No. 86 and paragraph 2(a), (b) and (c) of Article
11 of Part II of Convention No. 143). These instruments do not define
the term “frontier wvorker",® nor do they specify the length of the stay
of members of the liberal professions or artists.? Moreover, Part IY of
Convention No. 143 excludes twvo further categories of workers:
"persons coming specifically for purposes of 6 training or education®
{(varagraph 2(d) of Article 11)1° and "employees of organisations or
undertakings operating within the territory of a country who have been
adnitted temporarily to that country at the request of their employer
to undertake specific duties or assignments, for a limited and defined
period of time, and vho are 'required to leave that country on the
completion of their duties or assignments" (paragraph 2{(e) of Article
11). Although the latter exclusion is fairly flexibly worded, contrary
to what one government seems to think,!! it may not be interpreted in
such a vay as to justify the exclusion of all fixed-term workers
recruited collectively.  In fact, during the preparatory vork, it wvas
repeatadly pointed out that, essentially, this provision concerns
persons with special qualifications who go to a country to undertake
specific short-term technical assignments.12

36. Most of the provisions of the instruments apply to regular
migrant wvorkers. This is specifically the case, for instance, of
Article 6 of Convention No. 97 and of Part II of Convention No. 143
concerning equality of opportunity and treatment!3 and of the
provisions of the other instruments dealing with this nmatter,t1+ as wvell
as of the provisions aimed at protecting migrant vorkers from expulsion
from the employment country on account of the economic situation.ts
Conversely, a number of provisions, such as Part I of Convention No.
143, wvere adopted specifically to solve the special problem of
irregular migrants.

37. The instruments are also concerned with the members of
migrant wvorkers!' families. A large number of provisions thus apply to
them, including, in particular, those concerning health care and
medical examinations,1® guarantees against expulsion,!? equality of
opportunity and treatment!® and family reunification.!? As a rule, they
provide for the protection of the family members permitted to accompany
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or join the nigrant worker. In this respect, Paragraph 15 of
Recommendation No. 151 provides for the application of the measures
designed to facilitate family reunion to the migrant worker's spouse
and, if they are dependent on him, his children, father and mother.2©

38. In the context of national regulations, the implementation
of the standards concerning migrant workers is ensured by an extremely
wide range of laws and regulations covering a variety of areas. Owing
to the wide range of the texts, it is very difficult to determine
precisely the extent to which the scope of the standards coincides with
that of national legislation and the findings will not necessarily be
identical for each of the provisions of the imstruments. Certain
problems regarding scope will therefore be considered when national
legislation and practice with respect to the substantive provisions of
the instruments are examined. UNevertheless, a few general findings may
be mentioned at this point.

39. In their reports, governments make particular reference to
lavs and regulations of two different types: texts of a gereral nature,
such as labour codes and 1labour 1laws, and texts more specifically
designed to regulate migratory nmovements, such as laws concerning
emigration (and the issuing of passports and visas), immigration and
the sojourn and employment of foreigners.

40. Governments quote the texts of a general nature chiefly in
relation to the provisions concerning equality of opportunity and
treatment. 1In the majority of cases, the scope of such legislation
depends on the existence of a work relationship, i.e. it is frequently
specified that the 1law applies "to workers", regardless of their
nationality.2t Where the definition of the term "workers" makes no
specific reference to the latter criterion, the wording is sufficiently
general implicitly to cover foreign workers.22 This is also true of
legislation whose scope depends on the establishments covered.23

41. Generally speaking, the scope of the texts more
specifically designed to regulate the situation of migrants is broader
than that envisaged by the instruments. Thus, a great many laws lay
down the conditions of entry and sojourn of foreigners, irrespective of
wvhether or not they are wvorkers,.,2¢ Likevise, as a rule, certain
emigration laws apply to nationals leaving the country and not only to
persons emigrating for eamployment purposes.2%

42, In States which have ratified Convention Wo. 97, certain
difficulties have arisen as a result of changes in migratory movements.
FPor some time now, a growing number of immigrants have been employed in
countries traditionally regarded as enmigration countries. The
Committee of Experts has asked the governments of the countries vhose
legislative and adoinistrative machinery concerns only emigration to
take the necessary steps to ensure the implementation of the Convention
in respect of immigrant workers as vell.26 In reply, one government has
indicated that the matter is being studied with a view to assuring then
better protection.27

43. Anong the countries which have not ratified the Conventions
in question, one states in its report that it is up to the immigration
or enmployment countries to take the necessary measures to apply these
standards.2® Howvever, it is obvious that many of the provisions of the
Conventions and Recormmendations under consideration necessitate, first,
the adoption of specific measures by the countries of origin and,
secondly, co-operation not only between countries of origin and
enployment countries but also, in certain cases, froam third countries.
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44, Referring to multilateral or bilateral economic and social
co-operation agreements, certain other countries indicate in their
reports that the foreign workers they employ from countries which are
parties to such - agreements should not be considered migrant workers
under the terms of the international labour standards in question.=2¢

45, Onless he is among the exceptions listed in Article 11 of
Convention WNo. 97, Paragraph 3 of Recommendation No. 86 or Article 11
of Part II of Convention No. 143, it would seem legitimate to regard
every worker who leaves or has left his own country and is employed in
another country as coming within the scope of Conventions Nos. 97 and
143 and Recommendations Nos. 86 and 151, Moreover, the fact that
national legislation uses different terminology - as is the case in the
great majority of countries - should not constitute an obstacle to the
application of the standards under comnsideration.

Notes_to_Chapter I

1 See in this respect ILC, 32nd Session, Geneva, 1949, Record of
Proceedings (RP), p. 285 and Appendix XIII, p. 578.

2 RCE, 1957, p. 93, Cuba.

3 Concerning the application of the standards to seasonal
workers, see ILC, 32nd Session, Geneva, 1949, RP, Appendix XIII, p.
590; ILC, 60th Session, Geneva, 1975, Report V(l), para. 65, p. 13;
idem, Report V(2), Office Commentary, p, 19; 4idem, RP, paras. 68 anrd
69, p. 645, See also below, para, 290,

4 This follows both from the objectives of the four standards and
from the definition of the term "migrant worker"™ given in the 1949
standards and in Part II of Convention No. 143, which presupposes
movement "from one country to another".

$ Para. 2(c) of Article 11 of Convention No. 97, Paragraph 3 (c)
of Recommendation WNo. 86 and para. 2(c) of Article 11 of Part II of
Convention No. 143,

6 The Conventions and Recommendations relating to seafarers are
normally applicable without distinction of nationality. (However, the
placing facilities provided for by the Placing of Seamen Convention,
1920 (No. 9) need only be made available to nationals of other
ratifying States, and the Seafarers' 1Identity Documents Convention,
1358 (No. 108) does not require ratifying States to issue identity
documents to non-nationals.) :

? The wording of para, 2(b) of Article 11 of Convention No. 143
is slightly different on this point.

8 The French Government, for instance, indicates that they are
nationals of a country vho, while remaining domiciled in the frontier
zone of that country to which, as a rule, they return every day, go and
work as frontier workers in the frontier zone of another counntry.

9 According to the information available, it varies from one to
six months.

10 This is the case in Czechoslovakia, for example, where,
according to the Government, migratory movements are in the form of
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econosic collaboration, wvhose main purpose is to give foreigners the
opportunity during a limited period of time to acquire or perfect the
occupational gualifications their country needs.

11 Norwvay.

12 See in particular ILC, 60th Session, Geneva, 1975, Report
v(2), Office Commentary, p. 19. It should also be noted that, during
the second discussion, the proposal to add a more general provision
"excluding all types of short-term workers who are admitted to perfora
specific functions or .tasks for a limited or fixed period of tiame and
have to leave the country when their employment ends" was not adopted
(idem, RP, para. 68, p. 684),

13 In accordance with Article 10 of Convention No. 143, the
policy of eguality of opportunity and treatment that every State which
has ratified the Convention aust declare and pursue concerns "persons
vho as m@migrant wvorkers or as members of their families are lawfully
vithin its territory", wvhile Article 6 of Convention No. 97 applies "to
impnigrants lawfully within its territory",.

1s Paragraph 16 of Recommendation No. 86 and Part I of
Recommendation No. 151.

15 Article 8 of Convention No. 143, Paragraph 18 of
Recommendation No. 86 and Paragraph 30 of Recommendation No. 151.

16 Article 5 of Convention No. 97.

17 article 8 of Convention No. 97, Paragraph 18 of Recommendation
No. 86 and Article 9 of Convention No. 143,

18 In particular, Part II of Convention No. 143,

19 Paragraph 15 of Recommendation No. 86 and Paragraphs 13 and
ff. of Recommendation No. 151,

‘20 See also in this connection Paragraph 15(3) of Recommendation
No. 86.

21 Colombia (section 2 of the Labour Code); Congo {(section 1 of
the Labour Code); Gabon (section 1 of the Labour Code); mali (section
1 of <the Labour Code); Madagascar (section 1 of the Labour Code);
Senegal (section 1 of the Labour Code), etc.

22 PFor instance: BEgypt (section 2 of the Labour Code) ;
Philippines (section 13 of the Labour Code); Lebanon (section 2 of the
Labour Code); HMexico (section 8 of the Federal Labour Act).

23 Por instance: Bolivia (sections 1 and 2 of the Labour Code):
Norway {sections 2 and 3 of Act No. 4 of 14 February 1977 on workers'
protection and working environment); Panama (sections 1 and 2 of the
Labour Code); Venezuela (section 8 of the Labour Act and Decree No.
1563 of 31 Dec. 1973: Regulations under the Labour Act).

24 Por instance: France (Ordinance No. 45-2657 of 2 Nov. 1945
concerning the entry and sojourn of foreigners in PFrance); Guyana
(Iamrigration Act, 1948); India (Foreigners Act, 1946); Jamaica (Aliens
BRct, 1946); Sri Lanka (Immigrants and Emigrants Act, 1948); Tanzania
(Immigration Act, 1972); Zambia (Immigration Act, 1965).
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25 Por instance: Sri Lanka (Immigrants and Emigrants Act, 1948).
Non-Metropolitan Territory: United Kingdom (Montserrat) (Protection of
Emigrants Act of 1929).

26 This is the case of Spain and Italy, amongst others.

27 Italy,

28 Senegal.

29 Byelorussian SSR, German Democratic Republic, Ukrainian SsSR,
USSR,



CHAPTER I
PRELIMINARY PROTECTION MEASURES

u6. The instruments provide for workers and their families
leaving their country to be given various guarantees and facilities,
These cover, first, information and assistance, namely information for
migrants and measures to combat misleading propaganda, the documents
migrants need to have when they leave their country and other nmeasures
to facilitate migration. They deal secondly with the problems arising
from the recruitment of migrant workers.

1. Information and _assistance

(a) Migrant information and

assistance_services

47, Any decision to emigrate is fraught with consequences. In
order to be able to make a well-founded decision, the intending emi-
grant should therefore be able to obtain reliable information,
particularly on emigration and immigration formalities and living and
vorking conditions in the country to which he intends to emigrate.
Likevise, once he has reached his destination, the migrant worker
should be able to obtain the help and particularly the informatior he
needs to settle under the most favourable conditions. With a view to
meeting this two-fold need, Article 2 of Convention ©FNo. 97 provides
that "Each Member ... undertakes to maintain, or satisfy itself that
there is maintained, an adequate and free service to assist migrants
for employment, and in particular to provide them with accurate
information™".

Oorganisation of the service

13

48. The aforesaid Article 2 of Convention No. 97 is relatively
flexibly worded. For instance, by saying <that "Bach Member ...
undertakes to maintain, or satisfy itself that there is maintained, an
.o« service ... ", this provision gives governments great freedom of
choice in the organisation of information services, which can be
entrusted either to official bodies or to private institutions. In
this respect, Paragraph 5 of Recommendation No. 86 specifies that such
service should be conducted by public authorities or non-profit
voluntary organisations approved and supervised by the public
authorities or by a combination of the two.
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49. According to the information available, most migrant
information and assistance services appear to be organised by public
anthorities. In some countries, they are run by the enigrationt and
immigration2 authorities; in others, the task of assisting and
informing migrants is entrusted to labour administration services3 and,
in still others, it is performed by other administrative services.4 1In
countries with a federal structure, such information services can be
conducted by both the federal authorities and the constituent bodies.S
One government® indicates that there is no official service responsible
for giving information to foreigmers, but that the matter should be
regulated by a new bill concerning foreigners. This also appears to be
the case in another country.?

50. Some immigration countries maintain a double network of
information services, one abroad and one inside the country. The
services maintained abroad are respomsible for providing intending
immigrants with information on the conditions for settling and the
employment opportunities in the country concerned. They thus have a
particularly important 4and delicate task to perform, inasmuch as they
intervene before the worker leaves his country. Such information can
be disseminated by diplomatic missions and consulates® or by other
neans, such as opening immigration. offices abroad.? Under bilateral
manpower agreements, some governments have posted officials 1in
emigration countries. Thus, through its offices abroad, one
country'st!® National Immigration Office is endeavouring to improve its
information services to future immigrants. Another country indicates
that its migrant worker information services are provided by specially
trained officials of the general employment directorate assigned to its
recruitment offices in the emigratioa countries.i?

51. For information services to be efficient, they mnmust have
adequate documentation. Since it is often difficult, particularly for
emigration countries, to obtain the information they need by
themselves, bilateral exchange of information should be encouraged by
every possible means.12 Although governments rarely mention this matter
in their reports, the information available shows that, in practice,
centralisation and communication of information is in some cases
requlated in the context of bilateral co-operation., Thus, sone
recruitment agreements provide that the competent authorities of the
immigration country will provide the documents needed for the
information of migrants and that the serviceés of the emigration country
will be responsible for their dissemination.!3 The legislation of one
countryl* lays the obligation on its official emigrant information
services to get in touch with the competent services of other
countries. Moreover, consular officials or diplomats can also
contribute to the dimprovement of information services hy furnishing
their governments with regularly updated information on the admission,
residence and employment conditions and the situation on the labour
narket of the country to which they are accredited.1s

52. The activities of the information services organised by the
public authorities can be usefully complemented by those, of voluntary
organisations which enjoy the confidence of migrant workers and are in
close contact with them., Several governments?® have mentioned the work
of such bodies and particularly of denominational associations. 1In one
country,1? the responsibility for providing assistance and information
to migrant workers rests chiefly with voluntary and occupational
institutions, which divide it betwveen them according to the nationality
of the vorkers; these institutions receive considerable financial
support from the authorities, which co-ordinate their activities., The
activities of private bodies can also be incorporated in the
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organisation established by the public authorities. Thus, one
country'st® reception netvork ccmprises regional offices which, in sone
regions, are administered by private associations that must be approved
by the authorities. One government indicates <that its 4information
services are also conducted by private bodies with which it has
concluded an agreement, in accordance with its programme for the
adaptation of immigrants,1?

Free_service

53, Article 2 of Convention WNo. ©7 and Paragraph 5(1) of
Pecommendation No. 86 stipulate that assistance and information
services for migrant workers should be free. Generally speaking, this
principle does not seem to cause any problems in practice, although the
information supplied by certain governments is not always explicit on
this point.

Activities _of the service

54. Convention No. 97 describes the tasks to be performed by
the service mentioned in Article .2 in very general terms., However, by
providing for a "service to assist nmigrants for employment, and in
particular to provide them with accurate information", it stresses the
provisicn of information and advice. In this respect, Paragraph 5(2)
of ©Recommendation ¥o. 86 specifies that the service should "advise
migrants and their families, in their languages or dialects or at least
in a language which they can understand, on matters relating to
emigration, 4immigration, employment and living conditions, including
health conditions in the place of destination, return to the country of
origin or of emigration, and generally speaking any other gquestion
vhich may be of interest to them in their capacity as migrants®,

55. Although most governments which have supplied information
on the matter confine themselves to confirming the existence of a
service to provide information to emigrants and immigrants, sone
reports give a more complete picture of the range of activities of the
information services.

56. In the emigration countries, assistance consists mainly of
giving information and advice, usually on 1living and working
conditions. In this respect, one government20 specifies that its
Emigration Office, which is responsible for giving emigrants
information on all matters of interest to them, also provides
information on the cost of 1living, including rents, in the country of
destination; in fact, its wmain task is to study the problens
confronting immigrants and try to find solutions to them. To this end,
it may collaborate with its diplomats accredited to the receiving
countries. 1In another country,2! the Employment Service organises
seminars lasting a few days to acquaint workers with their future
living and working conditionms.

57. In the 4immigration countries, the information services
sometimes wvork in collaboration with the immigrant reception service.
One governnment22 mentions the existence of a national network of
reception, information and quidance services for foreign vorkers, wvhich
is responsible for giving the latter the practical information they
need to adapt themselves; the reception bureaux refer the wmigrant
workers to the services dealirg with their problems, instruct them as
to procedure and, where necessary, give them technical or 1linguistic



18 REPORT OF THE COMMITTEE OF EXPEKRTS

help. Another government23 indicates that its Immigrants® Pund
provides the whole rarnge of reception and information services for
migrant workers, which include publication of information bulletins,
establishment of consultation centres for adults, children and
adolescents and assistance in finding accommodation and contacting
public institutions such as schools, youth centres, hospitals, etc, In
one country,2¢ information services have been set up in ¢tvo 1local
employment agencies; these services are responsible not only for
giving foreigners advice and information, but also for facilitating
their contacts with the local and national authorities, organisations
of employers and vorkers and any other services which may be able to
help them. They also assist in their placement.

58. As Paragraph 5(2) of Recommendation No. 86 states, it is
essential that, in 4immigration countries, information and advice be
given in a language that the migrants can understand. Although few
governments have supplied any details on this point, it may reasonably
be supposed that such is the case in the great nmajority of countries
vhere information services exist.2s

59. The information provided by the information services is
often supplemented by brochures written imn the languages of the
countries from which the majority of the migrant workers come.26
Designed to facilitate the social and occupational adaptation of the
mnigrants, +these publications are distributed by the information
services; they can also be handed out to them on their arrival at the
frontier posts or delivered to their residence by post. In this
connection, the Committee vas interested to examine the brochures sent
by two Nordic countries2? whose value and interest deserve mention.
They contain general and practical information on the most important
aspects of the life of the country and seek to indicate solutions to
the many problems with which foreigners are confronted on matters such
as the granting and reneval of residence and work pernits,
naturalisation, +the functioning and regulation of the labour market,
social security, housing, the tax system, education, etc. One of the
brochures also gives information on the mental outlook and moral
attitudes of the country, wvhich should help to avoid misunderstandings.
Although designed as real reference vorks for migrant wvorkers, these
publications cannot deal exhaustively with all subjects, so booklets on
special subjects are also available.

60. Some countries28 also publish country guides for intending
emigrants, containing information on the immigration policy, employment
prospects and living and working conditions in the countries concerned.

61. In their reports on their efforts to provide information,
several governments mention the use of the mass media, such as the
press, radio, television and the cinema.29

{b) Measures to_combat misleading

propaganda

- 62, The existence of official information services does not
suffice to guarantee that wmigrant wvorkers are efficiently and
objectively informed. Such vworkers must also be protected against the
machinations of certain intermediaries wvho have an interest in
encouraging migration by every possible means, including the
dissemination of erroneous information on the possibilities and
conditions of emigration. It is therefore essential that measures be
taken to combat this type of abuse. This matter is closely linked to
that dealt with in Chapter III, section 1.
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63. Paragraph 1 of Article 3 of Convention No. 97 provides that
"Fach Member ... undertakes that it will, so far as national 1laws and
regulations perait, take all appropriate steps against misleading
propaganda relating to eamigration and immigration®.

64, It should be noted that, unlike the first Convention on
migrant workers adopted in 1939,30 convention No. 97, with manifest
concern for flexibility, does not define the measures governments
should take to combat misleading propaganda, so that it is up to then
to decide the nature of such measures. Governments may thus adopt
legal provisions prohibiting sisleading propaganda or providing for
verification of the information given to migrants, or they may take
practical neasures aimed, for instance, at correcting deceptive
information or, again, they may take more general measures with regard
to recruitment. Furthermore, this Convention does not define the
concept of misleading propaganda. From a study of <the preparatory
work, it appears that this term should be taken to mean all false
information, irrespective of the manner in which it is given, 3t

65. The measures governments take to combat nisleading
propagarnda are either preventive or repressive. The former are aimed
at regulating and supervisirg the dissenmination of information
concerning emigration or immigration and the latter at prohibiting and
taking punitive action against misleading propaganda and, 4in certain
cases, propaganda aimed at encouraging eaigration.

66. Some countries indicate that they have taken measures +to
guarantee the gquality of the information given to migrants by demanding
that persons or enterprises desirous of disseminating such information
should have a licence. One country's32 1legislation concerning the
protection of emigrants forbids the dissemination for profit of
information or advice on emigratior prospects and 1living and working
conditions in the receiving country wvithout authorisation. Such
authorisation must be refused if the applicant does not possess the
necessary moral qualities and occupational gualifications; exemptions
are, however, permitted, notably in the case of state corporations and
associations recognised ~as beirg of public interest, which are
concerned with the welfare of migrants. Likevise, the employment
legislation of another country prohibits all activities aimed at
promoting emigration unless they have been authorised.33

67. The authorities may also intervene in order to correct any
false impression given by erroneous or eraggerated information. 1In
this respect, one government34 indicates that 4its wmigration service
discourages prospective emigrants if the information communicated by
the <consular authorities accredited to the receiving country |is
unfavourable, Similar protection is given in countries whose
legislation provides for the compulsory certification of labour
contracts for employment abroad. In some countries, before certifying
a labour contract, the competent authority must make certain that tke
voerker has understood the terms of the contract and that his consent
has not been obtained by force, fraud or error;35 similar checks are
often mpade with regard to recruitment.36 In other cases, the labour
contract may noit be certified if the competent authority considers that
it infringes the dignity of the worker or is likely to be detrimental
to him 4in any other way3? or, again, if it does not safeguard his
interests.3® The supervision exercised by the authority responsible for
certifying contracts appears to be most efficient in countries whose
legislation provides for penalties for inciting workers to emigrate
vithout having a formal labour contract,3°
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68, With regard to penal sanctions against misleading propa=~
ganda, some countries' legislation represses any incitement to emigrate
if the offender resorts to fraudulent means.49 1In one country,
publication of information 1likely to mislead intending emigrants
constitutes an offence, irrespective of whether there was any intent to
mislead.*! The lawv may alsc prohibit any propaganda for emigration.+2

69. Whereas the measures analysed in the preceding paragraphs
rssentially concern emigration, little information has been supplied on
neasures concerning immigraticn. In this respect, one government
mertions the general provisions of its legislation concerning
employment agencies which punish inaccurate or misleading statements,+3
In one country, the Immigration Act imposes imprisonment or a fine for
the publication or disseminatior of false or misleading information for
the purpose of encouraging immigration.+¢¢ Moreover, one governmentss
indicates that the public employment service's monopoly of recruitment
of foreign workers and the very strict conditions imposed on any
request for exemption constitute a2 guarantee against misleading propa-
ganda.

70. To be efficient, measures against misleading propaganda
should be taken while migrant workers are still in their own country,
but this does not relieve the immigration or employment countries of
responsibility in the  matter. Therefore, it is extremely important
that when they discover that foreign workers are the victims of
fraudulent activities, particularly by intermediaries, immigration
countries should take the necessary measures to remedy the situation,
where appropriate in co-operation with the emigration countries, as
stipulated in paragraph 2 of Article 3 of Convention No. 97. One
government4® indicates that its immigration officials posted abroad are
aware of this problem and endeavour to combat misleading propaganda by
draving the local authorities' attention to it and publishing the
necessary rectifications.

(c) Documents_issued_to_migrants

71. In order that future migrants may be able to make a well=-
founded dacision to go abroad, they should be informed of the working
and living conditions to which they will be exposed in the employment
country before they leave their own country.

. 72. Articles S of Annex 1 and 6 of Annex 2 of Convention No. 97

list the documents which should be issued to migrants. Nevertheless,
these provisions are applicable only to States which "maintain a systen
of supervision of contracts of employment between an employer, or a
person acting on his behalf, and a migrant for employment®, Where no
system of supervision of labour contracts is maintained, no such
obligation exists.

System of supervision of contracts of employment

'

73. As already mentioned, the 1legislation of a number of
countries¢? provides for controls on employment contracts to be
executad abroad, which have to be certified by an official of the
Ministry of Labour or by some other authority designated for the
purpose. By virtue of such legislation, the employer is required to
drav up the employment contract in writing and submit it for approval
to the competent authority before the worker 1leaves his country.
Approval 1is not given unless the terms of the contract comply with the
provisions of the legislation which, in some cases, contains a standard
contract.
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4. Some countries' legislation providss that a foreign worker
may not carry on a wage-earning activity unless he has an employment
contract approved by the competent authority. ¢®

75. The obligation to draw up an employment contract is
gererally prescribed by bilateral recruitament agreements*?® and, in
certain cases, subregional agreements,S® whether they concern nominal
or rumerical requests for labour. Certain agreements provide that
employment contracts must be certified by the competent service of the
employment country,S! others that they aust be certified by the
diplomatic or consular authorities of the emigration country.s=2

76. A distinction should be made between the employment
contract properly so-called anrnd the requests for labour made by
employers desirous of recruiting workers abroad, which set the
recruitment procedure in @motion. Such requests, which are normally
addressed to the competent authorities of the country of origin by the
official service of the immigration country, must contain all the
information workers require concerning the employment offered and their
selection. It is only after the request for labour has been accepted
that the employment contract 1is drawn up and signed by the parties
concerned. However, certain bilateral agreements provide that requests
for labour, which must follow an established model, take the place of
an employment contract as soon as they have been signed by the workers
concernad.s3

Date_and place of issue of the
contract of employment

77. The above-mentioned provisions of Convention ¥No. 97 provide
that a copy of the contract of employment must be "delivered to the
migrant before departure",

78. This is the case in countries whose legislation provides
for the supervision of contracts for employment abroad. Once a
contract has been certified, one copy of it is delivered to the worker,
another to the employer or his representative and a third is kept by
the competent official. 1In some cases, the legislationS¢ provides that
a copy of the contract must also be given to the consular authority of
the place where the contract is to be performed.

79. Likewise, certain governments of countries which do not
allov foreign workers to work unless they have a contract indicate
(although this is not alvays spelled out in the 1legislation) <that a
copy of the contract must be given to the worker before his
departure.ss

80. Lastly, in accordance with the terms of bilateral agree-
ments, contracts are usually delivered to workers either by the
adeinistration of the country concerned or directly by the employer.Sse
Some agreements even specify the place of delivery.S? The number of
copies to be made of the employment contract varies according to the
agreements. As a rule, one copy of the contract is given to esach of
the contracting parties and the remaining copies are kept by the
competent services of the country of eeigration and the country of
employaent.

8l. To allow for special circumstances, the Convention provides
for an exception to the principle of delivery of the contract before
the departure of the worker.S® The above-mentioned provisions give the
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governments concerned the option of agreeing that the employment
contract may be delivered to the worker "in a reception centre on
arrival in the territory of immigration". However, such an exception
is permitted orly after agreement between the governments concerned.
Moreover, in order that the worker should not leave his country without
having a minimum of information, the Convention provides for him to be
informed by a written document "of the occupational category for which
he is engaged and ... in particular the m®minimum wage which is
guaranteed to him".

82. From the information received, it has not been possible to

ascertain whether, in practice, governments have had recourse to this
option.

Contents of the contract of employment

83, Paragraph 1(b) of both Article 5 of Annex 1 and Article 6
of Annex 2 provides that contracts of employment should contain pro-
visions "indicating the conditions of work and particularly the
remuneration offered to the migrant".

84. In most cases legislation which provides for a system of
supervision of enmployment contracts before the departure of migrant
workers also provides, either directly or by explicit or implicit
reference to the general provisions governing employment contracts in
writing, that a contract must contain clauses defining the rights and
obligations of the parties, and specifies the particulars it must
contain. S In some cases, contracts must be drawn up in accordance with
a prescribed model.é6©

85. The clauses a contract for employment abroad must contain
very often include, in addition to information concerning the identity
of the parties, indications of the nature of the employment, the date
of engagement, <the duration and place of performance of the contract,
the amount and method of payment of the wage, the hours of work and
transport and repatriation expenses.®é! Some laws also cover questions
relating to the termination of the contracté2 and make provision for
the accommodation of the worker¢3, wvhile others do not require that the
hours of work be the subject of a special provision.®* Moreover, some
governments of countries whose legislation does not appear to regulate
the content of contracts systematically indicate in their reports that
the terms and conditions of work must be clearly spelled out in the
employment contract.®S In this respect, the Committee wishes to
enphasise that it is important that the labour contracts delivered to
nigrant workers should be as complete as possible, so as to give the
latter a clear and accurate id=a of their rights and obligations. In
particular, the Committee corsiders it desirable that contracts should
regulate such essential matters as hours of work, weekly rest periods
and arnual leave, without which the indication of the wage, as required
by the Convention, may become meaningless.

86, Bilateral manpover agreements often contain a standard
contract or a model of a contract, the terms of which are usually
jointly agreed wupon by the adainistrations of the countries
concerned.%® 1A standard contract to govern the employment relationship
is often a document printed in advance, wvhich the parties must sign
without modification after inserting certain particulars relating to
each individual case, such as the name and address of the parties, the
nationality and 1legal status of the wvorker, the nature of the
employment and the wvage, etc,
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87. Pew governments have sent copies of such contracts, Fron
the information available, however, it appears that, except in a few
casesé6bis , they requlate the rights and obligations of the parties in
detail. Thus, most of the standard contractsé? the Committee has
examined deal with the nature of the employment, the duration of the
contract ard the date of engagement of the worker, wages, hours of
work, weekly rest, annual leave and travel and repatriation expenses.
The principle of equality of treatment in respect of conditions of work
is often laid down in an express provision. Some contracts also
cortain provisions concerning family reunification, certain social
security benefits, such as payment of compensation for unemployment as
long as the vorker is not entitled to payments under the social
security system, mnedical and hospital care and procedure for the
termination of the contract. Some contracts also contain provisions
concerning the law vhich governs them and the courts having
jurisdiction in the event of litigation.

88, %¥hile the various standard contracts usually cover similar
matters, their approach to them may differ., Por instance, as far as
hours of vork are concerned, some contractsé® refer to "the provisions
in force in the receiving country, vhether they be legislation,
collective agreements or works rules, and mention the normal hours of
vork for guidance, while others specify the hours of wvork per day and
per veek.69 The same is true of provisions concerning vages. Although
the majority contain a clause establishing the principle of equality of
treatment in respect of vages and some specify that, in the event of
violation thereof, the wvage of the foreign vorker must be aligned with
that paid to national vorkers,?® such a general formula,?! howvever
useful it may be, is not in itself sufficient to enable the foreign
vorker to ascertain the vage he will be paid. In determining the vage
of the foreign vorker, some contracts?2 fix the actual amount, others
refer to the scale drawn up through collective bargaining and sometinmes
indicate the rate paid to a national worker in the sane
circumstances, 7?3 wvhile still others establish a wvage bracket wvithin
vhich the final wvage will be paid in accordance with the qualifications
and output of the vorker.7¢

Other docupents

89. The contract of employment is not the only document which,
in accordance with the terms of Convention No. 97, must be delivered to
migrant vorkers before their departure. Paragraph 1(c) of Article 5 of
Annex 1 and paragraph 1(c) of Article 6 of Rnnex 2 to the Convention
provide that the nmigrant vorker must receive "in wvwriting before
departure, ... information concerning the general conditions of life
and vork applicable to him in the territory of immigrationw.

90. A number of bilateral manpover agreements contain special
provisions concerning the delivery of a document in accordance with the
Convention, Thus, a series of agreements concluded by an emigration
country specifies that, vith a viewv to furnishing the foreign vorkers
vith information, the competent authority of the receiving country nmust
subait a data sheet to the official service of the emigration. country
containing information on all matters that might be of interest to such
vorkers, such as the employment sitwation, the general terms and
conditions of admission, vorking and living conditions, vages, taxes,
social security, the main provisions of the labour legislation and the
regulations governing the transfer of the worker's savings, etc.?5 This
information is to be given in the language of the worker's country of
origin and must be regqularly updated.
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91, Other agreements stipulate that governments will take the
necessary measures to inform workers of the 1living and working
corditions in the immigration countries; moreover, before his
departure, each worker receives a document containing precise
information on the living and working conditions in ¢the dimmigration
country.?6 In some cases, the agreements may also spell out precisely
the information which migrant workers are to be given through the
national administrations, but without expressly demanding that such
information be given in writing.77

92. As far as mneasures adopted unilaterally are - concerned,
according to the information available, legislation containing
provisions for the delivery of written documents to migrants is rare.
In one country,?® however, the emigration reqgulations provide that,
before their departure, unskilled workers must receive a written
statement containing 4information on the general living and working
conditions prevailing in the courtry of destination, including the type
of jobs available, wage levels and the cost of living, the normal hours
of work and the educational facilities. Moreover, as mentioned in the
section concerning migrant 4information and assistance services, the
competent authorities of certain emigration countries issue intending
emigrants with brochures containing detailed information on the
emplcyment country (see paragraph 60 above). While mentioning the lack
of written material, one government indicates that such information is
videly disseminated by migrant workers returning to the country.7®

93. Be this as it may, the Convention may be regarded as having
achieved its aim if migrant workers are given +the information they
require on the 1living and working conditions to which they will be
exposed 1in the receiving country, either by the assistance and
information services in their country of origin or in the context of a
system established by bilateral agreements. Moreover, the procedure of
certification of labour contracts in force in many countries should
cornstitute a2 further guarantee in this respect. 89 B

Supervision_and_sanctiors

u, Paragraph 3 of both Article 5 of annex I and Article 6 of
annex II provides that the competent authority should take the
necessary measures to ensure that the provisions concerning the
docunents to be delivered to migrants are respected and that penalties
are imposed in the event of violations thereof. Violations are 1likely
to be committed by workers (particularly if they conceal the reasons
for their departure), employers, their representatives or other
intermsdiaries, and it is not to be excluded that officials might also
be implied.®! As a rule, legislatioﬂ\uhich provides for a system of
certification of labour contracts before the departure of the migrant
vorker contains provisions designed to ensure its application. In
certain cases, the lav specifies that the authorities must refuse
migrart workers who do not have a duly certified enmployment contract
permission to leave the country.e2 Likewise, transport companies may be
forbidden to issue tickets to workers who do not have such contracts, 83
In certain countries, the act of inciting a vorker to go abroad for the
purpose of obtaining a job without complying with the legal provisions
and, in particular, without having a formal emnployment contract, is
punishable with a fine or imprisonment or both.8¢ Moreover, violation
by an employer of the obligation to have the employment contract signed
and certified may also be punishable with a fine, by virtue of specific
or general provisions,8s
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95. ° As far as compliance with the rules governing the contents
of the contract are concerned, the procedure of certification described
in paragraphs 73-75 above suffices to ensure that the contract will be
in accordance with the legal provisions,

96. With regard to .the provisions of bilateral agreements
stipulating that an eaployment contract should be delivered before
departure, it should be borne ir mind that the contract is generally
delivered by the official services. Moreover, the procedure governing
dalivery of the documents required for the entry and residence of a
worker in a receiving country constitutes a further guarantee. The
agreements which it has been possible to examire often provide that the
consular authorities of the immigration country will grant an
authorisation of temporary residence only on presentation of a duly
certified employment contract.®8se

(d)  Other measures to facilitate migration

97. This section will deal successively with measures to
facilitate the departure, journey and reception of migrant workers and
the mgmembers of their families; health care and good hygienic
conditions for migrants; and financial measures governing the transfer
of migrants' funds and exemption from customs duties.

Beasures_to facilitate the departure,
journey_and_reception

98. Article 4 of Convention No. 97 provides that *"Measures
shall be taken as appropriate by each Member, within its jurisdication,
to facilitate the departure, Jjourney and reception of migrants for
employment." This provision, which was sufficiently flexibly worded to
allow governments a certain latitude, requires some comment.

99, Pirst, the use of the words "as appropriate" implies that
the obligation provided for in Article 4 of Convention No. 97 is
subject to the existence of fairly sizeable migratory movements,

100. Secondly, urder the terms of Article 4, measures are to be
taken within the jurisdiction of each State. 1In principle, this means
that an immigration country will not be expected to 4intervene in the
preparatory stages of migration and that emigration countries cannot be
held responsible for taking measures to facilitate the reception of
their nationals in another country. However, if, as is often the case,
immigration countries actively participate in the recruitment procedure
on the territory of the migrant workers' country of origin, they may be
called upon, under the terms of bilateral agreements, to intervene in
the process of departure., In this respect, one government®? indicates
that it assigns officials to 45 foreign countries for the purpose of
selecting intending emigrants and facilitating their departure and
journey.

101. Thirdly, Article 4 of Convention No., 97 does not indicate
the nature of the measures which should be taken to facilitate the
departure, journey and reception of migrant workers. On this point,
hovever, it 1is supplemented by Article 6 of Annex I and Article 7 of
anrex II of this Convention, wvhich provide for specific eethods of
application that will be examined hereinafter. It should be recalled
thaet application of the annexes can be excluded at the tige of
ratification of the Convention. Consequently, for States which ratify
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the Convention without excludirg Annexes I and II the measures they
prescribe to give effect to Article 4 of the Convention are cosmpulsory,
vhereas for States which exclude Annexes T and II they are merely
indicative and constitute a form of guideline,

102. Fourthly, Article 4 of the Convenrtion does not spell out
the methods by which States should ensure the application of the
measures to facilitate migratior. 1In this connection some States of
Zurope and Latin America have referred to the activities of the
Intergovernmental Comnittee for European Migration (TCEN) vhose
function is to prepare and organise migrations and assure the transport
and reception of migrants.®e Another government®® indicates that, since
iomigratior 4is not organised by the public authorities, the latter are
not, in prirciple, responsible for taking such measures; should the
need arise, it is incumbent on employers and their organisations to do
so. The preparatory work on Convention No. 97 shows that Article 4 was
"worded in a general manner, so that to permit recourse where desirable
to voluntary agoncies in the application of measures".®9 In principle,
moreover, +the Convention does not prevent the necessary measures from
being taken by other bodies, such as organisations of employers and
vorkers, or even on the initiative of the employers themselves. 1In
such cases, the State will be under an obligation, as one government
confirms,®t to satisfy itself that the appropriate measures are indeed
taken and, if necessary, to intervene to supplement them.

103. Governments have provided very little information on the
measures taken to give effect to Article 4 of the Convention and to the
provisions of Annexes I and II which supplement it, particularly as far
as the departure of migrant wvorkers is concerned. More often than not,
governments merely recall that such measures exist without describing
their substance. Moreover, one government®2 indicates that, because of
the very large number of immigrants, its administrative services are
not sufficient to ensure their receotion,

(1) Departure

104. The efficiency of the nmeasures +taken to facilitate the
departure of migrant workers, as of those to faclilitate their
reception, 1largely depends on the existence of an appropriate
ascsistance and information system such as is provided for in Article 2
of Convention No. 97, which was examined at the beginning of this
chapter. The experience gained by the employment service of a
Scandinavian country®3 which has a sizeable movement of migrants to a
neighbouring country 1is particularly significant. W®hen an irtending
emigrant comes in, the employment service, after giving him objective
information on the 1living and wvorking conditions in the receiving
country, endeavours to help him find a suitable 3Jjob before his
departure. To this end, the specialised officials of the employment
service, wvho have undergone a period of training in the receiving
country, have a regularly published list of job offers and are able to
telephone their counterparts and even employers in the other country.
When he 1leaves the <country, the wvorker carries with him a formal
introduction to his future employers.

105. The existence of a properly organised recruitment procedure
can also help to promote the departure of migrants in satisfactory
conditions, Without analysing the different systems of recruitment,
vhich will be studied in the second part of this chapter, the Committee
vishes to draws attention to certain measures 1likely to facilitate
nigratory movements. One government®4¢ mentions the establishment of
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selection centres near the areas vhere intending eaigrants live, as 1is
advocated in Paragraph 14 (6) of Pecommendation No. 86. The transfer of
the latter to the centre and, if necessary, their journey back is taken
care of free of charge by the. public authorities, which also pay for
the vorkers' keep. Another governaent?s has reported the
reorganisation of 4its official recruitment centres, with a view to
naking them more operational, so as to ensure the orderly departure of
vorkers and thus put a stop to anarchic emigration.

106. The rapidity with vhich selection operations are carried
out helps to improve conditions during the preparatory stages of
emigration and is the subject of specific provisions 1in certain
bilateral agreements. Thus, ore agreement specifies that pre-departure
medical examinations should be orgarised in such a vay that wvorkers can
return home the same day.®¢ Another agreement provides that intending
emigrants' stay in assembly centres should not exceed a certain tige
limit,®7?

107. In accordance vith Articles 6(a) of Annex I and 7(a) of
innex II, several governments have referred to measures taken either
unilaterally or under bilateral manpover agreeaents to simplify
administrative formalities., In one country,®® the employment service
facilitates the completion of certain formalities, such as those
connected with the medical examination, the delivery of the necessary
documents, emigration and the transfer of funds. One government?®?
indicates that it has simplified emigration procedure by doing awvay
vith the superfluous administrative formalities. '

108, The delivery of the documents required for the departure of
rigrants and their entry and residence in the receiving country 1is
often requlated in bilateral manpover agreements. In this respect, one
government!99 has indicated that its authorities have endeavoured, in
particular by means of bilateral agreements, to reduce to the strict
pinimum the formalities cornected with the emigration of their
nationals. This concern 1is also shared by certain immigration
countries. Ore government!o! states that it has concluded manpover
agreements with certain emigration countries which have mpade it
possible to facilitate recruitment methods and departure procedure. 1In
fact, many of the bilateral agreements the Committee has been able to
examine regunlate the delivery of documents such as passports and
residence authorisations. In some cases, the authorities responsible
for the application of an agreement are required to ensure the rapid
delivery of the necessary documents.192 Bilateral agreements may also
leave it to the governments concerned to take suitable measures to
simplify the administrative formalities and the procedure for
emigration to receiving countries, including the delivery of residence
and vork permits.10s3

109. Recommendation No. 86 also stipulates certain measures to
facilitate migration. In Paraqraph S5(4), it suggests the organisation
of preparatory courses to inform emigrant wvorkers of "the general
conditions and the @methods of work prevailing in the country of
ismigration, and to instruct them in the language of that country®. In
Paragraph 10(b), it recommends the adoption of measures to ensure the
vocational training of migrant workers.

110. A number of emigration countries aention having taken
action along these lines, One government!%¢ jindicates that intended
emigrants are given vocational trairing and language instruction suited
to the living and working conditions in +the receiving country. The
legislation of one country!95 provides for a series of measures to



28 BPEPORT OF THE COMMITTEE OF EXPERTS

promote the vocational training of emigrants, such as the establishment
of official training centres, the planning of courses to meet their
needs and the institution of education grants, etc.

(i1 Journey

111. 1In accordance with Article 6(d) of Annex I and Article 7 (d)
of Annex II, measures to facilitate the Jjourney should include “the
safequarding of the welfare, during the journey and in particular on
board ship, of migrants and members of their families authorised to
accompany or join them". This provisioa is closely linked to Article
5(b) of Convertion No. 97, in that the medical services provided for in
the latter must be responsible for ‘"ensuring that mnigrants for
employment and members of their families enjoy adequate medical
attention and good hygienic conditions ... during the journey ...".

112. Modes of transport have evolved considerably since the
adoption of Convention No. 97 in 1949. Air transport, which is subject
to special international regulations, has constantly expanded. In the
present circumstances, moreover, virtually no one organises special
transport for migrant vorkers any more. The provisions of Convention
No. 97 and the annexes conceraing ¢the Jjourney of nmigrants have
therefore ceased to be of current interest. This is confirmed by one
government10é which indicates that, since most of its emigrants travel
by air, the provisions concerning migrants' welfare during their
journey have been dropped.

113. Bilateral manpower agreements often contain provisions
regulating the organisation of the transport of migrant workers, but
most of them are of a general nature. They are aimed at ensuring that
the Jjourney will be made in the most favourable conditions and their
mode of application must be either agreed upon by the governments
concerned or fixed by the competent authority of the receiving country.
Some agreements specify the mode of transport to be used and may demand
the presence of escorts.

114, 1In some cases, transport of emigrants is also requlated by
legislation. In one country,!9? only enterprises licensed to that end
are authorised to organise the transport of emigrants. A licence 1is
issued only to persons with the necessary experience and qualifications
and on payment of a deposit. The conditions of transport must be
similar to those offered for mass tourism and comply with the
prescribed standards of safety and hygiene. Moreover, the competent
authority establishes maximum tariffs for the cost of the journeys.
The legislation of another «country,19e¢ authorises the competent
ministry to lay down both minimum conditions regarding the equipment of
certain means of transport and rules for ensuring their supervision,
with a view to protecting emigrants' health. Several governmentsi909
indicate that aircraft and other means of transport used are regularly
inspected.

115, Neither the Convention nor the annexes make specific
reference to the question of protecting migrant workers in the event of
accidents and diseases occurrirg during their journey. Nevertheless,
the Committee considers that it would be of interest to give examples
of a few of the measures taken in this respect. 1In one emigration
country,110 the accidents that befall emigrants during their Jjourney
are assimilated to occupational accidents and compensated under the
general soclial security system. In some cases, they may be covered by
the social security system of the receiving country. Thus, the social
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security legislation of certain Prench-speaking African countriestit
regards accidents occurring during the Jjourney as occupational
accidents which, by virtue of labour legislation, must be paid for by
the employer. 7In other cases, such risks are covered by supplementary
insurance.

(1ii) Reception

116. Although Article 4 of Convention No. 97 does not define
"reception of migrants for employment", it would seem that the purpose
of the measures provided for by this Article and Articles 6 of Annex I
and 7 of Annex II is to help migrant vorkers to solve the personal
problems they face on arrival and during an initial period of
adaptation. On this point, the objective of this Convention appears to
be more limited than that of the 1975 instruments, and particularly the
social policy objective of Recommendation No. 151, which aims at the
integration of migrant wvorkers into the society of the receiving
country. Tn some cases, hovever, the methods used may be the same for
both objectives,112

117. In accordance with Article 6 of Annex I and 2Article 7 of
Annex II, measures to facilitate the reception of migrant workers
include,. where appropriate, "the simplification of administrative
fornalities®, "the provision of interpretation services" and "any
necessary assistance during an initial period in the settlement of the
migrants and members of their families authorised to accompany or join
then", These three types of measures will be examined successively.

118. The administrative formalities connected with the entry,
residence and enmployment of wmigrant vorkers can be simplified by
measures taken either unilaterally or under bilateral agreements,

119, With regard to wunilateral measures, one government has
specified that the administrative formalities provided for by
legislation concerning immigration have been simplified to the maximum
degree.113 Other governments have referred to the existing machinery to
help migrants complete the administrative formalities, in particular
the reception service.t11¢ One country has reported a novel
experiment: 115 the establishment in three large cities of a reception
centre which houses all the main administrative and social services
dealing wvwith matters concernirg migrants (such as the social security
and family allovance offices, the national employment service and
specialised social services, etc.). Another governmenti16é reports that
one of its municipal administrations includes an aliens' office, which
co-ordinates the activities of the various administrative services with
a view to helping migrant workers to complete administrative
formalities. In order to make contacts with workers of different
cultural backgrounds easier, one government11? indicates that it has
taken measures such as the introduction of a 1language bonus to
encourage its officials to improve their lingquistic abilities.

120, Certain bilateral manpowver agreements also contain
provisions aimed at facilitating both the delivery to migrant workers
of the documents required for their stay in the immigration countryiie
and the completion of administrative formalities,119

121. Tgnorance of the language of the receiving country often
makes it very difficult for wmigrant workers to undertake all the
initial formalities which have to be completed. Por this reason, on
their arrival in the country, the annexes to Convention No. 97 provide
for the institution of interpretation services.
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122, The importance of such services has been stressed by an
emigration country,129 which indicates that it has repeatedly suggested
their establishment ir the principal countries to which its nationals
emigrate; in countries which have been unable to follow this
cuggestion, the emigration department has providead its own
interpretation services.

123. Several countries have mentioned the existence of
interpretation services in their reports. In some countries, the
reception services, irrespective of whether or not they are organised
by the public authorities, have their own interpretation and
translation services.121 In other countries, language assistance is
previded free of charge either by private bodies with wvhich the
government has concluded an agreement,!22 or by employers,123 In still
other countries, the services of certain administrations which have
frequent cortacts with foreigners may also have their own inter-
.preters,124

124, Although governmerts have not alvays systematically
described the nature of the help offered by interpretation services, it
seems that, in general, these services are intended to resolve ‘the
difficulties migrant workers may meet with both in their daily life and
in their contacts with the authorities., In this respect, one
government!2S draws attention +to the establishment of a telephonic
interpretation service which migrant workers can call upon if they have
lanrguage problems; interpretations can be given in over 50 1languages
and cover such varied matters as medical care, legal and financial
assistance, employment, schools and housing.

125, Few governments have supplied specific information on the
assistance g¢given to migrants during an initial period, in accordance
vith Article 6(c) of Arnex I and Article 7(c) of Annex IX. Howvever, it
seens that such assistance is often given by the services responsible
for the reception of migrants, and particularly by voluntary
organisations.

126. Some governments have reported the existence of programmes
for the social adaptation of immigrants. 7Tn one country,!26 the newvly
arrived foreign vorkers have to follow a paid course of socio-
occupational adaptation. Comprising an introduction to the language of
the country and information on medico-social matters, safety and labour
legislation, the course is aimed at facilitating their insertion into
the enterprise and the national community. In another country,t2?
followirg a reappraisal of the reception wmachinery with a view to
improving its efficiency, a guidance and adaptation programme for new
impigrants is planned, It will consist of intensive language trainirng,
informatior courses on the country and its institutions, which will be
completed with visits to them, and the necessary assistance in finding
jobs (through interviews) and accommodation.

127. Several governments have mentioned assistance in finding
accommodation, which remains a major problem for migrant workers. In
principle, this matter comes within the general purviewv of the policy
of equality of opportunity and treatment which is dealt with in Chapter
IV. In addition, the availability of housing is particularly relevant
to the reurification of families, and certain aspects of this question
are dealt with in the section of Chapter V devoted to this matter.
However, gJovernments have taken certain measures aimed more
particularly at overcoming the difficulties migrant workers may face on
their arrival. Because of <their ignorance of local conditions, the
administrative formalities to be completed and the language of the host



BWIGRANT WORKERS 31

country, they are the first to suffer from the housing shortage
prevailing in most of the immigration countries, and particularly in
the towns. Special measures, such as those advocated in Paragraph
10(a) of Recommendation No. 86, wmay therefore be necessary.
Accordingly, temporary accommodation centres have been established in
several countriest2s by toth public authorities ard voluntary
orgarisatiors, Efficlent assistance may also be given by reception
services gqualified to help migrants to find accommodation.129 One
government!30 has mertioned the existence of a system of assistance
consisting irn financial aid to needy immigrants to cover their
accommodation on their arrival.

128, 2 number of more general measures, such as training in the
larguage of the receiving country, vocational training and information
on the rights of migrant workers, can alsoc help to facilitate the
reception of immigrants. However, their main aim is to enable migrant
workers in the longer term to take full advantage of their rights and
opportunities in —respect of employment and occupation and thus to
facilitate their integration in the host country. The Committee will
+herefore examine such measures in the chapter on egquality of
opportunity and treatment.

Health protection

129. By virtue of Article 5 of Convention No. 97, States
undertake to maintain, within their jurisdiction, "appropriate medical
_ services respronsible for:

(a) ascertaining, where necessary, both at the time of departure and
or arrival, that migrants for employment and the members of their
families authorised to accompanxpor join them are in reasonable
health; :

(b) ersuring that migrants for employment and members of their
families enjoy adequate medical attention and good hygienic
conditions at the time of departure, during the journey and on
arrival in the territory of .destinationn.

130. One government!3! has stated that there are nro medical
services specifically responsible for migrant workers. The Convention,
as the preparatory work shows, does not demand that special medical
services be set up for migrants, provided ™appropriate™ medical
services exist.132 Moreover, the obligation to maintain such services
exists only within the limits of the jurisdiction of the State and, as
the preparatory wvork confirms, that should be taken to mean territorial
jurisdiction,!32 which does not however exclude special arrangements
batveen States,

121. . In accordance with Article 5(a) of Convention No. 97, the

health of migrant vorkers and members of their families should be
checked "where necessary" at the time of departure and on arrival.

(i) Heglth inspection_at_the

132. Health inspection at the time of departure has a twvo-fold
aim: to ensure that <the migrant is in a fit state to undertake the
journey wvithout endangering his health and to avoid the expulsion of
vorkers and their families at the frontier of the immigration country
on grounds of public health.
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133, According to the 4information available, the nmatter of
health inspection of migrants at the time of departure does not appear
to raise any major problems as far as the vorkers themselves are con-
cerned.

134, A number of governments have referred to mnedical
examinations prescribed by general legislation concerning emigration.
Tn some countries,t34 the emigration service is responsible for the
medical examination of intending emigrants and the members of their
families authorised to accompany or join them, In other cases,135 the
lav establishes the principle of medical examinations of emigrants but
leaves it to the conmpetent officials to decide vhether such
examinations are necessary. The power of decision thus given to
emigration officials does not appear to be inconsistent with Article 5
of the Convention which provides for health inspections ‘"where
necessary".

135. Most 1legislation which has instituted supervision of
contracts for enployment abroad makes the medical examination of
vorkers before their departure coampulsory. The official responsible
for certifying the labour contract must also ascertain that the legal
provisions concerning sedical examination have been observed. 136
Similar provisions are contained in certain laws governing recruit-
ment.1!37 In cases where legislation prescribing medical examinations
concerns only the vorkers themselves, the Committee has drawn the
attention of governments for wvhich the Convention is in force to the
need to extend the benefit of medical examinations to the members of
the wvorker's family, in accordance with Article 5(a).

136. Migrants' health is sometimes checked by the authorities of
the country of destination before the migrants leave their country of
origin.138 Diplomatic or comnsular representatives abroad will not issue
an entry visa or certificate of registration wuntil the intending
emigrant has undergone a aedical examination which meets the criteria
laid down by the legislation of the receiving country. In such cases,
a second medical examination bpy virtue of the legislation of the
emigration country does not appear to be necessary.

137. Medical examinations may also be carried out during the
selection process by representatives of the body responsible for
recruitment, 13?9 Prior medical selection, for which the consent of the
government of <the emigration country must be obtained, is very often
requlated in bilateral manpower agreements. In some cases, bilateral
agreements merely provide that recruited vorkers amust have a
certificate of health issued by the health authorities of the
emigration country.!49 As a rule, however, bilateral agreements contain
more detailed provisions. They establish the principle of medical
selection before departure from the country of origin and specify which
authorities are to be responsible for it. In many cases, they also
provide that medical selection shall be preceded by preselection by the
competert authorities of the emigration country.

(i1 Health inspection_on
arrival

138, Most of the governments which have supplied information on
this matter indicate that health inspections of migrant workers and
nenbers of their families are carried out 4in accordance withk the
legislation concerning inmmigration. In some countries,!4! medical
exaninations are compulsory; in others,142 it 1is 1left to the
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immigration official, assisted by a medical officer, to decide whether
such exaaminations are necessary. In some cases, the 1legislation
provides that medical examirations must take place as soon as possible
after the arrival of the immigrants.!43 One government specifies that,
as a rule, such examinations take place within a fortnight of the
arrival of a foreigrner.t14+

139. The immigration legislation of one country,'*S vhich makes
a distinction between immigrants, i.e. persons who wish to settle per-
manently, and visitors, i.e. persons granted temporary admission,
provides for compulsory medical examinations for all immigrants and
certain prescribed categories of visitors, including persons who wish
to take a job for more than three months and persons who have been
living in areas presenting a high risk of contagious disease and who
request pereission to stay for the same length of time. 1In principle,
neither Article 5 nor the other provisions of the Convention provide
for any difference in treatment between permanent and temporary
migrants, Howvever, since paragraph (a) of Rrticle 5 of the Convention
provides that health inspections shall be carried out "where
necessary", the provisions of the above-mentioned 1legislation which
restrict medical examinations to certain categories of visitors may,
because of the guarantees they include, be regarded as mneeting the
obligations of the Convention.

140, As indicated in paragraph 136, sone countries have
instituted health inspection in the country of origin, but usually only
as a preliminary measure. As one governmentt+é indicates, inspections
carried out on arrival are often simplified, since the authorities
reserve the right to demand a complete medical examination as occasion
requires. RAccording to the information received,14? hovever, it seens
that medical examinations in the country of origin are not always
~ followed by examinations in the country of destination. 1In principle,
paragraph (a) of Article 5 of convention No. 97, requires health
inspection on arrival as well, but this provision wvas adopted at a time
vhen migrants were mainly transported by sea, which perforce entailed
long Journeys during which migrants' health might deteriorate. With
the development of transport and particularly of air transport, short
journeys are often the rule. Thus, where migrants undergo health
inspection 'in their country of origin, a medical examination 4in the
country of destination would not seer necessary in all cases to ensure
the protection provided for by the Convention. However, medical
examinations both before departure and on arrival continue to be
justified in the case of long journeys, such as the rare cases of
transoceanic wmigration in ships, or wvhen the authorities of the
receiving country have particular reasons to doubt the quality of the
examinations carried out in the migrants' country of origin. In any
event, this interpretation seems to be authorised by the intentionally
flexible wording of Article 5(a) of Convention No. 97.

141. In some countries,14® migrants may not be granted work
permits unless they have undergone medical examinations to establish
that they are fit to work. Where no provision is pmade for medical
examination of the members of their families authorised to accompany or
join the workers, the application of Article S5(a) of the Convention
vill raise probleas. However, this will not necessarily be so in cases
vhere appropriate medical examinations are carried out in the migrants:?
country of origin. 1In this respect, one government!4? indicates that
members of the families of migrant vorkers are not authorised to enter
the country unless they produce a certificate to the effect that they
are not suffering from infectious diseases.
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(iii) Medical attention

142, Such attention 4is provided for by Article 5 (b) of
Convention No. 97.

143. The subject of medical attention during the journey was
exanined in connection with measures taken to facilitate the journey of
migrants. (See paragraphs 111 to 115 above,)

144, Medical attention at the time of departure and omn arrival
seemns to be assured by the medical services provided for the population
at large, for many governments have specified that these services are
also accessible to migrants,1so

145, Moreover, several governments have indicated that they have
taken special measures for migrants. Thus, in one country,15% there
are dispensaries in the principal ports of entry for the treatment of
minor ailments. In another country,ts2 ¢the General Emigration
Directorate is entrusted with functions analogous to those mentioned in
Article 5(b) of the Convention,. In still other countries,153 the
centres in which migrants assemble before 1leaving <the country are
inspected.

Iransfer of_funds

146, Tn accordance with Article 9 of Convention N¥o. 97, States
nust undertake "to ©permit, taking into account the limits allowed by
national laws and regulations concerning export and import of curremcy,
‘the transfer of such part of the earnings and savings of the =migrant
for employment as the migrant may desiren.

147. This provision is fairly flexibly worded so as not to give
rise to difficulties in 1its application. Some governments indicate
that the provision is applied in practice,1%4 others that there is no
exchange control and that the transfer of capital is consequently
permitted, 1SS and still others that the transfer of earnings and
savings is authorised within the limits allowed by national legisla-
tion.158

148, Annex ITI to Conventiorn No. 97 provides for personal
effects, handtools and equipment belonging to migrant workers and
menbers of their families to be exempt from customs duties. Article 1
of 2Annex III provides for exemption from customs duties on arrival in
the territory of immigration ard Article 2 for exemption from such
duties on the return of the migrants +to their country of origin,
provided they have retained the nationality of that country. All the
nigrants' personal effects must be exeampt from customs duties, but
their handtools and equipment are exempt from such duties only on
certain conditioms in order to avoid abuses. First, exemption is
corfined to portable handtools and portable equipment "of the kind
normally owned by vorkers for the carrying out of their particular
trade". Secondly, tools and egquipment belonging to migrants must be
shown "to be in their actual ownership or possession, to have been in
their possession and use for an appreciable tise, and to be intended to
be used by them in the course of their occupation®.

149, For the governments which d4id not exclude the provisions of
Annex III vhen they ratified Convention No. 97, this matter has not
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raised any difficulties, However, few other governments have supplied
any information on it.

150, One government,157 states that its customs requlations
permit the duty~free import of passengers' personal effects, including
the handtools and instruments they need for carrying out their trades.
Another government!S® indicates that foreign workers entering under
special establishment and settlement programpes are exempted from pay-
ment of the customs duties levied on the import of tools, instruments
and protective equipment, etc., and that the authorities are thinking
of exterding this privilege to all foreign workers.

151, HMoreover, according to the information supplied by one
government,1%9 its nationals returning to the country are exempted fron
custons duties on their personal belongings, their furniture, their
machires and their scierntific equipment. In another country,160 labour
legislation provides for similar exemptions from customs duties in the
event of repatriation of workers.

2. PRecruitment

P2 T R 2L

152, Articles 2, 3 and 4 of Ennexes I and II to Convention VNo.
97 define and regulate the recruitment, introduction and placing of
migrant workers where these operations are authorised by national
legislation. The main purpose of these Articles is to protect migrant
workers, while facilitating the <control of - recruitment and the
suppression of clandestine hiring. As already mentioned, Anrex II to
*he Convention applies to migrants for employment recruited under
government-sponsored arrangements for group transfer, while Amnex I
applies to other forms of recruitment. Nevertheless, since the
provisions of these two annexes as regards recruitment are similar, the
tvo aspects of the guestion will be :xamined simultaneously.

p L

(a) Definitions

153. Article 2 EE/Annexes T and IT makes a distinction between
tha recruitment, the introduction and the placing of migrant wvorkers.
These expressions are defined in identical terms by the two annexes.
However, ir order to take account of their respective fields of
application, Article 2 of Annex II also specifies, in clauses (a), (b)
and (c), that ¢the recruitment, introduction and placing operations
covered by these clauses are carried out "under a government-sponsored
arrangement for group transfer®.

154. According to clause (a) of Article 2 of Annex I, the ternm
trecruitment" wmeans:

1) the engagement of a person in one territory on bshalf
of an employer in another territory; or

i1 the giving of an wundertaking to a person in one
territory to provide hia with employment in another
territory;

together with the making of any arrangements in connection with
the operations wmentioned in (i) and (ii) including the seeking
for and selection of eaigrants and the preparation for departure
of the amigrants.
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155. According to this definition recruitment covers not only
direct engagement by the employer or his representative, but also any
operations conducted by an intermediary, whether he has a definite job
to offer the worker or whether he undertakes to find him one. It also
covers the operations accompanying the recruitment procedure, in
particular selection operations.1¢t The notion of recruitment is thus
a very broad one.té&2

156. As regards the term "introduction", it means, according to
clause (b) of ~RArticle 2 of Annex I, "any operations for ensuring or
facilitating the arrival in or admission to a territory of persons who
have been recruited within the nmeaning of [clause] (a)". Finally,
under clause (c) of the same Article, the term "placing" means "any
operations for the purpose of ensuring or facilitating the employment
of persons who have been introduced within the meaning of {clause]
(by".

157. Although the legislation and bilateral or multilateral
agreepents regulating recruitment, introduction and placing operations
do not alwvays define these terms and, when they do so, use teras which
are sometimes different from those of Convention No. 97 on the basis of
the available information this does not appear to pose major problems
in practice, Onder legislation?é3 which is inspired by the Recruiting
of Indigenous Workers Convention, 1936 (No. 50), recruitment includes
all operations undertaken with the object of obtaining or supplying the
labour of persons who do not spontaneously offer their services at the
place of emnployment or at a public emigration or employment office or
at an office conducted by an employers' organisation and supervised by
the competent authority. If this legislation is in effect applicable
to recruitment operations conducted by all private employment agencies
other than those run by employers' organisations under the supervision
of the competent authority, the definition used is compatible with that
given in Article 2 of Annexes I and II.

(b) Recrujitment machinery
L4

158. Article 3 of Ennex I and Article 3 of Amnex II lay down the
principle of the intervention of public employment offices or other
_official bodies in each of the operations of recruitment, introduction
and placing. They nevertheless authorise recruitment by the employer
himself or by his representative, or by private agencies, subject to
the supervision of the competent authority.

159. Onder Article 3, paragraph 2, of Annex I and Article 3,
paragraph 2, of Annex II the official bodies authorised to engage in
the operations of recruitment, introduction and placement are those of
the territory in which the operations take place (clause (a)), those of
a territory other than that in wvhich the operations take place which
are authorised to operate in that territory by agreement betwveen the
governments concerned (clause (b)), or any body established in
accordance with the terms of an international instrument (clause (c)).

160. 1In certain countries of emigrationtss <the recruitment of
vorkers is often the responsibility of the public employment services.
Recruitment may also be conducted by specialised bodies,165 such as the
emigration services, which sometimes act 1in co-operation with the
employment services.
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161. Introduction and placement operations are also carried out
in a number of cases by the official bodies of the country of
employment. One governmentt®é¢ states in this connection that, subject
to international agreements, the National Immigration Office is the
only body authorised to recruit foreign workers and to dintroduce then
into the country. 1In addition, in a number of countries, particularly
in Europe,16? the recruitment of foreign vorkers for placement in a
country is the responsibility of the national employment service, which
may delegate its powers under very strict conditions. Likewvise, in
certain African countries168 the manpower services are entrusted wvwith
the operations of introducing foreign labour.

162. Many bilateral agreementst6? regulating the recruitment of
workers make provision for the co-operation of the official services of
the countries concerned. This is also the case with certain agreements
concluded at subregional level.!?9 Generally speaking, the procedure is
as follows:171 the competent authorities of the country of immigration
transmit offers of employment from employers to the competent services
of the country of emigration appointed for this purpose, These
services publish the offers and carry out the medical and occupational
selection of the vorkers, usually in co-operation with the authorities
of the country of employment, which may in certain cases delegate their
powers to the representatives of employers or their associations, The
selection made by the services of the country of emigration is nmore
often than not of a preliminary nature, being supervised according to
circumstances either by a mixed commissiont?2 or by the competent
services of the country of employment!?3 or by persons appointed for
this purpose. Certain agreements!?4 provide that employers or their
associations may make ccntact vith the selected workers baefore taking
a final decision.

163. As is shown by the preparatory vwork, recruitment and
selection operations by the official services of the countries of
immigration should not be authorised in the absence of an arrangement
betveen governments,!?5 It is not necessary, hovever, for a bilateral
or multilateral Convention or formal agreement to exist for this
purpose,t?6

164, Certain governments in Burope and Latin America state that
recruitment operations are carried out wvith the assistance of the
Inter-Governmental Committee for European Migration. In this
connection one government1?? refers to the conclusion of agreements
with this body for the purposes of promoting selective emigration.
Under these agreements TICEM is to conduct all operations relating to
the recruitment, selection, transport, placement and integration of
vorkers whose gqualifications meet the needs of the country's economy.

165. Article 4 of Anmnex I and Article 4, paragraph 1, of Annex
II provide that the services rendered by public employment services in
connection with the recruitment, introduction or placing of =sigrants
for employment are free. Compliance with this obligation, wvhich is
also prescribed in more general terms by Article 7 of Convention No.
97, would not appear to raise difficulties in practice, according to
the information available. i

Private bodies
166. Recruitment by the employer himself or by his representa-

tive, or by private agencies, is authorised under Article 3 of Annex I
and Article 3 of Amnex II, in so far as natioral laws and regulations
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or bilateral or multilateral arrangements permit, However, in order to
avoid the possibility of abuse by intermediaries, these provisions
require that the right to engage in the operations of recruitment,
introduction and placing shall be subject to +the approval and
supervision of the competent authority. In this connection Article 3,
paragraph 3, of Annex I makes a distinction between recruitment by the
emnployer or his representative, which may be authorised "subject, if
necessary in - the interest of the migrant, to the approval and super-
vision of the competent authority" (clause (a)), and the activities of
private agencies, which nmust obtain prior authorisation from the
"competent authority of the territory where the said operations are to
take place" (clause (b)}). Operations conducted by private agencies
must also be subject to the supervision of the competent authority of
that territory (Article 3, paragraph 4). The provisions of Annex II,
although worded somewhat differently, have a similar purpose.

167, The provisions of Annexes I and IY respecting recruitment
by private bodies wvere conceived in the same spirit as those of the
Pee-Charging Employment Agencies Convention (Revised), 1949 {¥o.
96),178 which specifies that fee-charging employment agencies, whether
conducted with a view to profiti?9 or othervise,180 pust obtain
authorisation - to place or recruit workers abroad. It should, however,
be notad that the above-mentioned provisions of Annexes I and II to
Convention No. 97 apply not ornly to fee-charging employment agencies
but also to private bodies whose operations are conducted free of
charge.

168. As mentioned above, recruitment, introduction and placing
operations often 1lie witkin the competence of public services.
Depending on the circumstances, these may have a monopoly;!®! in other
cases182 the public body is empowered to delegate its responsibility
provided that certain conditions are fulfilled. 1In certain countries
only the employers or their associations may be authorised to engage in
such activities. 183 However, the reports communicated by governments do
not always make it possible to determine whether, and to what extent,
the public services do in fact delegate their powers as regards
recruitment.

169, When recruitment, introduction or placement operations are
not carried out by the public services, a number of measures have been
taken to protect emigrants. In a number of countriest®s special
regulations have been adopted under which any person or body recruiting
workers for employment abroad must obtain a 1licence, A similar
obligation is sometimes provided for under labour 1legislation, either
in connection with the recruitment of national workers for employment
abroadt18s or for the introducticn of foreign workers into the country
and their placement.1@5Pis In other countriesi®e the legislation
regulating the operations of placement agencies provides that agencies
vhich wish either to place or to recruit wvorkers abroad must obtain
authorisation for this purpose. 1In certain cases!®8? such "activities
are prohibited if they are remunerated.

170. Some of the countries which refer to the legislation on
placement agencies mention certain difficulties. One governmentisese
states that the Fee-Charging Employment Rgencies RAct does not give
proper coverage to collective immigrations of workers and that new
legislation is in preparation. Another government!89 states that the
regulations on employment agencies do not apply to those which deal
exclusively with the introduction of domestic workers; according to
the government the recruitment and employment of this category of
vorkers are, however, the subject of contacts with the diplomatic



MIGRANT WORKERS 39

services of a country belorging to the same region. It should be
recalled here that neither the Convention nor its annexes authorise
exceptions as regards domestic vorkers, vho are often particularly
vulrerable ard have greater difficulties in defending their interests,
Ir another country!?° the authorisation necessary for the recruitment
or placement of workers abroad is rot required whem such operations are
occasional or free of charge. This latter situation is also likely to
arise in countries wvhere the legislation regulates only fee-charging
employment agencies. 1As already mentioned, the provisions of Annexes
I and IT vhich regulate the recruitment, introduction and placement of
migrants for employment by private agencies are applicable to
operations conducted free of charge and provide for no exemptions in
respect of persons or bodies acting omn an occasional basis. Experience
has, in fact, shown that traffickirg in manpower has frequently been
organised by persons operating in this manner.

171. Wwhen private bodies, and particularly employmert agencies,
conduct their activities at rational or international level, it is
important, if the provisions of Annexes I and II raspecting recruitment
are to be effectively applied, that recruitment, introduction and
placement operations 4involvirg dinternational amigrations of wvorkers
should be subject to special authorisation distinct from that granted
for placement operations carried on solely within the country.
Although this requirement is met in most cases, the licensing system in
some countries190bis pmakes no distinction between operations carried on
inside a country and those of an international nature. This would
appear to be the case, in particular, with legislation!?! inspired by
the Pecruiting of 1Indigenous SWorkers Convention, 1936 (No. 50).
However, given the guarantees by which the recruitment procedure is
covered in this legislation, and the fact that each worker recruited
must be presented to the competent authority before his departure, the
objectives of the Convention as regards recruitment may be considered
as met. The same applies to certain regulations covering employment
agencies192 which, although they do not make recruitment of foreign
vorkers for their placement in the country subject to a special
au*horisation as distinct from a general licence, nevertheless seem to
enable these activities to be adequately supervised.

172, 1In principle, authorisation is issued to recruiting bodies
for a certain period, generally a year, or, more rarely,!93 for a quota
of workers fixed in advance. The legislation of certain countries,19¢
vhere there is no gereral licensing system, authorises the rtecruitment
of vorkers for employment abroad only after an examination of each
individual case by the comp=atent authority and im so far as certain
corditions are fulfilled, 4including the conclusion of an employment
cortract, the existence of a representative in the country of
emigration, the deposit of a security, etc.

173, »2lthough the reports of governments are not very explicit
on this point, it appears that the 1legislation of most countries
provides for supervision by the public authorities of the activities of
private agencies which are authorised to engage in the recruitment of
national workers for employment abroad or the introductior and
placeament of foreign workers. Generally speaking, authorisations for
such activities are granted to private bodies only after the applicants
have supplied certain information relating to their persons and
activities. 195 In addition, certain conditions must also be fulfilled
by the applicant: good morals, no police record, enjoyment of civic
rights, solvercy, etc. The legislation sometimes restricts the right
to engage irn recruitment operations to nationals!?¢ or requires the
appointment of a representative cf the recruiting agent or the employer
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in the country of emigration.19? Moreover, in a number of cases198 the
private body may be required to deposit a security as a guarantee that
it will fulfil its obligations.

174, +When the authorisation or licence is granted, recruitment
or placement bodies are subject to various obligations which differ
accordirg to the country concerned and vhich may even take the form of
formal codes of conduct.t?? Violation of these obligations may result
in administrative or penal sanctions and wvwithdraval of the 1licence.
Thus, in a number of cases,290 the maximum amount of the fees which may
be charged by private agencies 1is regulated by tariffs. The
legislation of certain countries29t regulates the means used by these
agencies to 1look for workers, particularly as regards information.
Moreover, the recruitment or placement bodies may also be obliged to
observe certain minimum standards, fixed by the competent authority,
when engaging migrants for employment.202 FPinally, the staff of private
agencies may also be subject to certain regulations, in that they amust
either meet certain general conditions (proper conduct, etc.),293 or be
approved by the competent authority.20e

175. In order to facilitate supervision of the activities of
private bodies the legislation of certain countries29s provides for the
subnission of periodical reports’ on activities to the competent
authority, and the compulsory keeping of registers and other dJocuments
containing the information necessary for supervision. Supervision by
the public authorities 1is strengthened when a special permit |is
required for each worker recruited in addition to the general
authorisation to conduct recruitment operations for a specified period.
In some countries, as has been seen, the special permits may even
replace the system of general authorisation. This procedure is in
force mainly in countries296 where the recruited worker must be
presented to the competent authority before his departure or when the
proposaed contract of employment must be approved before the worker can
be allowed to leave the country. In certain cases207 the recruitment
bodies must also submit offers of enmployment from abroad to the
competent authority.

176. 2 number of governments mention the direct participation of
employers in the recruitment process. It is generally fairly unusual
for employers to visit the country of emigration to recruit workers
themselves; this practice is sometimes expressly prohibited by the
legislation of the worker's country of origin.20e It is far more
frequent for the employer to carry out the introduction and placement
of foreign wvorkers directly, as prescribed by Article 2(b) and (c) of
Annexes I and II. It should be recalled here that, although the
provisions of these annexes do not require the employer to obtain
previous authorisation before commencing such operations, they are
nevertheless subject, if necessary in the interest of the migrant, to
the approval and supervision of the competent authority (Article 3,
paragraph 3(a), of Annex I and Article 3, paragraph 3(a), of Annex II).
These provisions assimilate operations undertaken by persons "in the
service of the prospective employer and aéting on his behalf" to
operations undertaken by the employer himself. In this connection
certain countries of immigration29? state that, although employers may
undertake recruitment and selection operations, the final decision in
this regard lies with the immigration service. 1In many countries, in
fact, the system vhereby work or employment permits are issued, in some
cases before the arrival of the worker, should make it possible to
ensure the supervision of operations carried on by the employers, even
if governments219 do not in principle intervene in the actual selection
of workers, The legislation of some countries,21!! moreover, contains
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express stipulations making the issue of the work or the employment
perunit conditional wupon the observance by the employer of his obliga-
tions under the lavs and regulations respecting 1living or working
conditions.

177. As has been seen, a number of bilateral agreements provide
that employers or their associations may take part in the recruitment
process. In most cases they do so under the supervision of the public
authorities, whether selection by the employers must be made in co-
operation wvith the official services of the countries of emigration,212
or medical and occupational preselection of workers must be carried out
exclusively by these services.213

178. As can be seen from the foregoing paragraphs, most of the
national and international legal provisions that it has been possible
to examine generally respect the provisions of the annexes to
Convention No. 97. But, beyord these formal texts, speclal importance
is attached to practice in this field. Howvwever, few governments have
supplied detailed information on the npeasures taken to secure the
observance of their recruitment legislation or on the way 4in which
private bodies authorised to undertake recruitment, introduction and
placement operations are actually supervised. The absence of
information on these points is <the more regrettable in that many
suppliers of clandestine 1labour carry on their activities in
contravention of the provisions of the law regarding recruitment.

Notes_to_Chapter II

1 Por instance, Cyprus (Migration Department of the Ministry of
the Interior), Egypt (Emigration Authority); Philippines (Office of
Emigrant Affairs); Portugal (Department of Emigration).

2 Por instance, Prance (National Immigration Office); Singapore
(Department of Immigration); ©Uruguay (Immigrant Information, Reception
and Assistance Service of the Department of Migratiom).

3 Por instance, as regards intending enigrants: Guyana
(Employment Service); Mauritius (Employment Service); Switzerland
(Pederal Office of Industry, Arts and <Crafts and Labour); Tunisia
(Office for Tunisian Workers Abroad, Employment and Vocational
Training) ; Yugoslavia (employment service); and, as regards immigrants:
Belgium (National Employment Office); Malawi (Ministry of Labour);
Norway (Employment Service); Sudan (Department of Labour).

¢ Austria (the public aunthorities and organisations of employers
and vorkers have jointly set up a "Poundation for the reception and
orientation of persons migrating to Vienna", responsible for the
reception and guidance of foreign workers); Luxembourg (the Immigration
Service, which is responsible for social wvwork on behalf of nigrant
workers, is a department of the Ministry of Pamily Affairs and Social
Assistance; section 1 of the Act of 24 July 1972 concerning social
work on behalf of immigrants).

S Por instance, Rustralia and Canada.
6 Switzerland.
7 Argentina (migration Bill).

8 This is the case as regards Belgiunm.
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9 For instance, Australia, Canada and New Zealand.
10 Prance.
11 Netherlands.

12 The importance of this principle is also established by
Article 1 of Convention No. 97, which provides that "Each Member of the
International Labour Organisation for which this Convention is in force
undertakes to make available on request to the International labour
Office and to other Members -

(a) information on national policies, lavs and regulations relating
to emigration and immigration;

{(b) information on special provisions concerning mnigration for
employment and the conditions of vork and livelihood of migrants
for employment;

{c) information concerning general agreements and special
arrangements on these questicns concluded by the Member,"

13 Por instance, agreement between Belgium and Morocco on the
employment of #oroccan workers in Belgium of 17 Pebruary 1964;
agreement between Luxembourg and Portugal on the employment of
Portuguese workars in Luxembourg of 1 July 1970.

16 Swyitzerland (Act of 22 May 1888 concerning the operations of
emigration agencies, section 25).

15 This is the case as regards Belgiunm.

16 Por instance, Austria (the report indicates that Caritas-
dustria's expenditure on activities to benefit foreign wvorkers amounted
to 1.1 million schillings); Italy. Non-Metropolitan Territory:
United Kingdom (Horng Kong}).

17 Pederal Republic of Germany.

18 Prance.

19 Canada.

20 Egypt.

21 Yugoslavia.

22 FPrance.

23 pustria (see also note 4 to this chapter).

24 Norway.

25 For instance, the Australian Government's report mentions that
the 4information services in the various states are able to give
information to migrants in several languages. The Canadian Government
indicates that information is generally given in the nmigrants!
languages. In France, according to the information supplied by the

Goverrment, most of the agents of the national reception services speak
another languagse.
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26 Por instance, Australia, Canada, Federal Republic of Germany,
Norway, Sweden, Switzerland ard the United Kingdom.

27 Norvay and Sweden.
28 Por instance, Italy and Switzerland.

29 Por instance, Australia, Austria, Canada, Norway Philippires,
Onited Kingdom and Upper Volta.

30 article 1 of Convention No. 66 provides that "Each Member of
the International Labour Organisation which ratifies +this Convention
undertakes that it will:

(a) enact and enforce penalties for the repression of -

(1) misleading propaganda relating to emigration or
inpmigration; and

(ii) propaganda relating to emigration or immigration which
propaganda is contrary to national laws or regulations;
and

(b) exercise supervision over advertisements, posters, pamphlets and
other forms of publicity relating to employment in one territory
which is offered to persons in another territory."

31 In this connrection, see ILC, 32nd Session, Geneva, 1949,
Report XI(2), p. 1l47.

32 Pederal PRepublic of Germany (section 1 of the Act concerning
the protection of emigrants of 1975; by virtue of section 6(2),
violations of the RAct are punishable with a fine of up to 40,000
marks) .

33 Norvay (Employment Promotion Act No. 9 of 27 June 1947,
section 28).

34 Cyprus.

35 Por instance, Kenya (Employment Act of 1976, section 21);
. Malawi (Employment Ordinance of 1964, sections 12 and 13); Malaysia
(Sarawvak) {(Employment oOrdirance of 1952, sections 21(2) and 32);
Zambia (Employment Act of 1965, section 32). Non-Metropolitan
Territory: United Kingdom (Brunei) (Labour Act of 1954, section 20).

36 Por instance, Guyana (Act concerning the recruitment of
workers of 1943, secticn 6); Malawi (Employment Ordinance of 1964,
section 30); Malaysia (Sarawak) (Employment Ordinance of 1952, section
50, paragraph 2). :

37 For instance, Guatemala (section 35 of the Labour Code).

38 For instance, El1 Salvador (Decree No. 455 of 27 November 1963
for the enactment of orgaric legislation, of the Ministry of Labour and
Social Welfare, section 69).

39 Por instance, Kenya (Employment Act of 1976, section 23);
Zanbia (Employment Act of 1965, section 39).

40 Por instance, Barbados (Emigration Act of 1904, section 2);
Pederal Republic of Germany (Penal Code, section 1uy); India
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(Emigration Act of 1922, section 26); Pakistan (Emigration oOrdinance
of 1979, section 18).

41 gSyitzerland (Enforcement decree of the Act of 22 March 1888
concerning the operations of emigration agencies, section 42).

42 Por instance, Federal Republic of Germany (Rct of 26 March
1975 concerning the protection of emigrants, section 2(i)).

43 Syitzerland.

44 Canada (Immigration Act of 1976, section 95(j)).
45 Luxembourg.

46 canada.

47 Por instance, Botswana (Employment Act of 1963, sections 27
and 45); Colombia {(Labour Code, section 72); Congo (Labour Code,
section 33); 21 Salvador (Decree No. 455 of 27 November 1963 for the
enactment of organic legislation of the Ministry of Labour and Social
Welfare, section 69); Piji (Employment Act of 1975, section 32);
Guatemala (Labour Code, section 34); Kenya (Employment Act of 1976,
sections 19 and 23); Malavi (Feployment Ordinance of 1964, sections 12
and 13); Mexico (Pederal Labour Act of 1969, section 28); MNorocco
(Decree of 8 November 1949 enacting regulations governing the
enigration of Moroccan workers, section 4); Nigeria (Labour Decree,
1974, section 38); Pakistan (Emigration Regulations of 1979,
regulations 20, 21, 22 and 25); Trinidad and Tobago (Act concerning
labour contracts for employment abroad, section 7); Zambia (Employment
Act of 1965, sections 28 and 32). Non-Metropolitan Territories:
United Kingdom {Hong Kong) (Ordinance concerning contracts for
employment abroad, section 6); (Mcntserrat) (Protection of Emigrants
Act, section 10).

48 For instance, Prance (Labour Code, section L341-2); Madagascar
(Labocur Code, section 25); Mali (Labour Code, section 24); Niger
(Labour Code, section 31); Tunisia (Labour Code, section 258).

49 Por instance, emigration agreement between Belgium and Spain
of 28 November 1956; agreement between Belgium and Greece on the
enigration of Greek workers to Belgium for employment in the
collieries, of 12 July 1957, agreement between Belgium and Morocco on
the employment of Moroccan workers in Belgium, of 17 February 1964;
agreement between Belgium and Turkey on the employment of Turkish
workers in Belgium, of 16 July 1964; manpovwer co-operation agreement
between Gabon and United Republic of Cameroon, of 9 August 1974.
Agreement between Switzerland and Italy on the emigration of Italian
vorkers to Switzerland, of 10 August 1964; agreement betwveen
Switzerland and Spain on the engagement of Spanish workers for
employment in Switzerland, of 2 March 1961l. Agreement between the
Federal Republic of Germany and Yugoslavia governing the recruitment
and enployment of Yugoslav workers in the Federal Republic of Germany,
of 12 October 1968; agreement between Austria and Yugoslavia governing
the employment of Yugoslav workers in Austria, of 19 November 1965;
agreement betwveen Luxembourg and Yugoslavia governing the employment of
Yugoslav workers in Luxembourg, of 28 May 1970; agreement between
France and Yugoslavia governing the employment of Yugoslav wvorkers in
Prance, of 25 January 1965; manpover agreement between France and
Morocco, of 1 June 1963; agreement between the Netherlands and Morocco
on the recruitment of Moroccan workers and their placement in the
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Netherlands, of 14 May 1969; Convention between the Netherlands and
Tunisia on the recruitment in Turisia of Tunisian workers and their
placement in the Netherlands of 8 March 1971.

50 Andean instrument concerning migration for employment (article
8).

St For instance, the above-mentioned agreement between Prance and
Yugoslavia (article 4); agreement between Luxembourg and Portugal on
the enmployment of Portuguese wvorkers in Luxembourg, of 20 mMay 1970
(article 3).

s2 For instance, the above-mentioned agreement betveen
Switzerland and Italy (articles 3 and 4).

$3 For instance, the protccol on the application of article 2 of
the agreement between Belgium and Italy on the employmert and residence
in Belgium of Italian workers and their families, of 11 July 1966.

S4 For instance, Colombia (Labdour Code, section 72); Guatemala
(Labour Code, sectior 34); Mexico (Federal Labour Act of 1969, section
28) ; Panama (Labour Code, section 99).

S5 With regard to France, the National Immigration Office, which,
subject +to international agreements, has the monopoly of the
recruitment, introduction and reception of iamigrant workers, issues
employment contracts to workers in their country of origin through its
missions abroad. The Government of Mali indicates in its report that
an employment contract must be obtained before the introduction of a
worker into the national territory.

Se For instance, the above-mentioned agreement between
Switzerland and Italy (articles 3 and u4),

37 Por instance, agreement between FPrance and Morocco (annex
concerning recruitment procedure, article 7).

S8 Tn this respect, see ILC, 32nd Session, Geneva, 1949, Report
XI(2), pp. 76-77 and 162, ’

S9 Por instance, Colombia (Labour Code, section 39)}; El Salvador
(Decree No. U455 of 27 November 1963 for the enactment of organic
legislation of the Ministry of Labour and Social Welfare, section 69
and Labour Code, section 23); Guatemala (Labour Code, sections 29 and
34); Malaysia (Sarawak) (Labour Ordinance of 1952, section 20); Mexico
(Federal Labour Act of 1969, sections 25 and 28); Nigeria (Labour
Decree, 1974, section 39).

60 Por instance, Trinidad and Tobago (Act concerning labour
cor.tracts for employment abroad, section 7 and Annex 1II). Non-
Metropolitan Territory: United XKingdom (Montserrat) (Protection of
Emigrants Rct, section 10 and Annex III).

61 Por instance, Colombia (Labour Code, section 39); Bl Salvador
(the above-mentioned Decrae No. 455 of 27 November 1963, section 69,
and Labour Code, section 23); Guatemala (Labour Code, sections 29 and
34y, Malaysia (Sarawak) (Labour oOrdinance, 1952, section 20); HMexico
(Federal Labour Act, sections 25 and 28); Nigeria (Labour Decree, 1974,
section 39) of 1969; Zambia (Employment Act of 1965, section 30).

62 Por instance, Colombia (Labour Code, section 39); Malaysia
(Sarawvak) (Labour Ordinance, 1952, section 20); Nigeria (Labour Decree,
1974, section 39).
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63 Guatemala (Labour Code, section 34); Nigeria (Labour 1974,
section 39).

64 trinidad and Tobago (innex II to the Act concerning 1labour
contracts for employment abroad). Non-Metropolitan Territory: Onited
Kingdom (Montserrat) (Annex III to the Protection of Emigrants Act).

65 Malawi; Pakistan (the Government adds that contracts for
employment abroad also contain provisions concerning medical care, free
transport and repatria*ion of the worker and social security benefits.

66 However, some bilateral agreements provide that the employment
contract should follow the standard contract established by the
legislation of the immigration country (for instance, the above-
mentioned manpower agreement between Prance and Morocco, annex
corncerning recruitment procedure, article 7).

66bis The model contract appended to the agreement of 1966
between Haiti and the Dominican Republic on the recruitment in Haiti
and entry into the ©Dominican Republic of Haitian temporary daily
workers does not contain sufficiently precise provisions.

67 Por 1instance, the standard contracts appended to the above-
mentioned bilateral manpower agreements Belgium has concluded with a
nunber of countries; the employment contract appended to the above=-
mentioned manpover agreement between Austria and Yugoslavia; the
contract appended to the above-mentioned agreement between Luxembourg
and Portugal.

68 For instance, wmost of the standard employment contracts
appended to the above-menticned agreements concluded by Belgium; the
employment contract appended to the above-mentioned agreement betwveen
Austria and Yugoslavia.

69 For instance, the employment contract appended to the above-
mentioned agreement between Luxembourg and Portugal.

70 For instance, the employment contract appended to the above-
mentioned agreement between Austria and Yugoslavia.

71 As is the case of the standard employment contract (article &)
appended to the 1966 agreement between Haiti and the Dominican Republic
concerning the recruitment in Haiti and entry into the Dominican
Republic of temporary Haitian day labourers.

72 Por instance, the standard employment contracts for workers
employed irn sectors other than the mines appended ¢to the above-
mentioned agreements Belgium has concluded with Morocco and Turkey.

73 Por instance, the standard employment contracts for workers
enployed 4in the collieries apperded to the above-mentioned agreements
Belgium has concluded with Spain, Greece, MHorocco and Turkey; the
enployment contract appended to the above-mentioned agreement betveen
Austria and Yugoslavia.

74 The enployment contract appended to the above-mentioned
agreement between Luxembourg and Portugal.

7S The above-mentioned agreements Yugoslavia has concluded with
Austria (article 14), the Federal Republic of Germany (article 4) and
Luxembourg (article 3). The above-mentioned agreement between
Switzerland and Spain contains a similar provision.
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76 Annex concerning recruitment procedure (article 8) to the
above-mentioned agreement between Morocco and France.

77 For instance, the above-mentioned agreements between
Luxenbourg and Portugal (article 2); Belgium and Spain (article 3);
Belgium and Greece (article 1).

78 India (Emigration Regulations of 1959, regulation 17).

79 Malawi.

80 For instance, Mauritius (section 3 of the Emigration
Pegulations of 1951 expressly provides that the competent authority
should ascertain that the worker is aware of the general 1living
conditions prevailing in the country of employment).

81 Tn this conrection, see ILC, 32nd Session, Geneva, 1949, KPP,
p. 5965.

82 FPor instance, El Salvador (the above-mentioned Decree No, 455
of 27 November 1963, section 69); Guatemala (Labour Code, section 34),

83 Mmorocco (Decree of 8 November 1949 introducing regulations
governing the emigration of Moroccan workers, section 11).

84 For instance, Botswara (Employment Act of 1963, section 46);
Kenya (Employment Act of 1976, section 23); Morocco (Decree of 8
November 1949 introducing regulations governing the enmigration of
Moroccan workers, section 10); Zambia (Employment Act of 1965, section
39).

8s For instance, Malawvi (EFmployment Ordinance of 1964, section
12); Mexico (Federal Labour Act of 1969, section 886).

86 For instance, the above-mentioned agreements between
Luxembourg and Portugal (article 5); Luxembourg and  Yugoslavia
(article 8); Belgium and Spain (article 5); Belgium and Tunisia
{(article IV); Belgium and Yugcslavia (article 4).

87 Canada.

88 For instance, Dominican Republic, Portugal and Venezuela.

89 sSwyitzerland.

90 See ILC, 32nd Session, Geneva, 1949, RP, p. 569, paragraph 5.

91 Kenya.

92 Kuwait.

93 Finland.

9+ Ttaly.

9S Opper Volta.

96 The above-mentioned agreement between Belgiua and HMorocco
(article 3b).

97 The above-mentioned agreement between France and Morocco
{article 6 of the annex concerning recruitaent procedure).
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98 Mauritius.

99 Portugal,

100 Ttaly.

101 Syitzerland.

102 Por 1instance, the above-mentioned agreements between
Switzerland and Spain (article 17, paragraph 2) and Belgium and Turkey
(article 3).

103 Por instance, the above-mentioned agreement between France
and Morocco (article 6).

104 Egypt.

105  Spain: Emigration Act No. 33 of 1971 (sections 17 and 18)
and Order of 14 Pebruary 1972 concerning vocational training of
emigrant workers.

106 Canada.

107 Spain: Emigration Act Yo. 33 of 1971 (section 36) and Decree
No. 1094 of 1972 regulating the transport of emigrants.

108 Pederal Republic of Germany (Act of 1975 corcerning the
protection of emigrants (section 4).

109 Malawi, Mauritius, zambia.
110 Spain (Order of 23 Dec. 1971).

111 Por instance, United Republic of Cameroon (Act No. 77-11 of
13 July 1977 concerning compensation for and prevention of industrial
accidents and occupational diseases (section 2)); Congo (Decree No.
57245 of 24 February 1957 concerning compensation for and prevention of
industrial accidents and occupational diseases (section 2)); Gabon
{Social Security Code, sectior 55). )

112 paragraph 24(b) of Recommendation No. 151 and Articles 6 of
Annex I and 7 of Annex II of Convention No. 97 refer to assistance with
regard to interpretation and administrative formalities.

113 Canada.

114 Por instance, Belgium and France.

115 Prance.

11¢ pustria,

117 Australia.

11e The above-mentioned agreements between Luxembourg and
Portugal (article 8); Belgium and Morocco (article 8); Belgium and
Turkey (article 6); Belgium and Tunisia (article VIIT).

119 For instance, the above-mentioned agreements between
Luxembourg and Yugoslavia (article 10); France and Morocco (article 11

of the annex concerning recruitment procedure); Belgium and Spain
(standard contract, article 1, para. 2).
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120 Portugal.

121 Por instance, Austria and France.

122 Por instance, Canada.

123 ror instance, Federal Republic of Germany.

12¢ This is the case, for instance, of the Employment Service of
the city of 0slo (Norwvay).

125 pustralia.
126 France.
127 pustralia.

128 This 4is the case of, for instance, the following countries:
Australia, ‘Austria and Malaysia, In Luxembourg, the Immigration
Service established by the Act of 24 July 1972 concerrning social work
on behalf of immigrants is empowered to set up and administer reception
centres to give temporary accommodation to foreign workers.

129 Por instance, Belgium and Canada.

130 Canada.

131 Colombia.

132 TLC, 32nd Session, GeneQa, 1949, RP, p. 582
133 ipid, p. 582.

134 portugal, Legislative Decree No. 763/1974 (section.S); Spain,
Enigration Rct No. 33 of 21 July 1971 (section 22) and Decree of 3 May
1962 (section 25).

135 pmauritius, Eeigration Regulations of 1951 (section 3, para.
4) (according to information supplied by the Government, in practice,
all wmigrants undergo a medical examination); Tanzania, Immigration Act
of 1972 (section 5).

136 Por instance, Botswana, Employment Act of 1963 (section 33);
Kenya, Emaployment Act of 1976 (section 21); Malawvi, Exmployment
ordinance of 1964 (section 13); Malaysia (Sarawak), Labour Ordinance of
1852 (section 21); Nigeria, Labour Decree of 1974 (section 38); Zanmbia,
Faployment 2ct of 1965 (section 32). Non-HBetropolitan Territory:
United Kingdom (Hong Kong) Ordinance concerning contracts for
epployaent abroad (section 11).

137 Por instance, Guyara, Recruitment Act of 1943 (section 6).

138 This is the case, for instance, of the following countries:
Argentina, Australia and Canada.

139 France (the nmissions abroad of the National Iamigration
Office, wvhich has the monopoly of recruitment by virtue of Prench
legislation, carry out medical examinations of workers and members of
their families).

140 Por instance, the 1966 agreement between Haiti and the
Dominican PRepublic concerning the recruitment in Haiti and entry into
the Dominican Republic of temporary Haitian day labourers (article 3).
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141 For imstance, Luxembourg (section 21 of the Act of 28 HMarch
1972 provides for compulsory medical examinations of foreigners who
take up residence in Luxembourg).

t42 For instance, Barbados, Regulations for the application of
the Ipmigration Rct of 1953 (section 5); Guyana, Pegulations of the
Tomigration BAct of 1947 (section 10); Singapore, Tmmigration Act
(section 29); Tanzania, Immigration Act of 1972 (section 5); Zambia,
Inmigration and Deportation Act of 1965 (section 25).

143 For instance, Barbados and Guyana (see preceding note).

144 Luxembourg.

145 canpada, Immigration Regulations of 1976 (section 21).

t46 Canada.

147 The Government of Czechoslovakia indicates that workers
undergo a medical examination to prove their fitmess for work in their
country of origin.

148 prystria, Employment of Poreigners Act of 20 March 1975
(sections 4 ard 5); United Republic of Cameroon, Labour Code (section
31); Gabon, Labour Code (section 25); Madagascar, Labour Code (section
25) ; Mali, Labour Code (section 24); Rwanda, Decree No. 23/06/03 of 23
October 1968 (section 5).

149 Austria.

180 For instance, Rustralia, Belgium, Czechoslovakia, Democratic
Yemen, France, Israel, Jamaica, Kenya, Malawi, Norway, Portugal, Sudan,
United Kingdom and Zambia,

151 Canada.

152 Portugal, Decree No. 763 of 1974 defining the powers and
functions of the Department of Emigration.

1$3 Por instance, Malawi and Zawmbia.

154 For instance, 1Rustralia, Colombia, Dominican Republic,
Lebanon and Switzerland.

1S5 For instance, Canada; Singapore. Non-Metropolitan
Territory: United Kingdom (Hong Kong).

156 For instance, Mali.

157 pustralia.

158 Argentina (Decree No. 464/77).

159 Eqgypt.

160 Nigeria, Labour Decree of 1974 (section 42).

161 The requlation of selection operations is also the subject of
similar provisions in Pecommendation No. 86 (Paragraph 14 (2) to (4)).

162 Nevertheless, a letter of engagement addressed by an employer
to a worker in another country should not be considered to come under
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this definition; see the preparatory work on the Migration for
Employment Convention, 1939 (No. 66), Article 3, paragraph 1l(a) of
vhich contains a similar definition of recruitment operations. ILC,
25th Session, Geneva, 1939, RP, Appendix VITI, p. 503.

163 Por oxample Bahamas (Recruiting of Workers Act, section 2);
Botswana (Employment Law, 1963, section 89); Trinidad and Tobago
{(Recruiting of Workers Ordinarnce, section 2); Non~-metropolitan
territories: United Kingdom (Brunei) (Labour Enactment, 1954, section
2); (Montserrat) (Recruiting of Workers Act, 1941, section 2); (St.
Christopher-Nevis-Rnguilla) (Recruiting of Workers Ordinance, 1941,
saction 2). B

164 This {s the case, for example, in <the following countries:
Finland, Mauritius, Philippines, Tunisia (Office for Tunisian Workers
Rbroad, Employment and Vocational Training), Yugoslavia.

165 For example 1India (Poreign JAssignment Sectior of the
Department of Personnel and Rdministrative Reform, for highly qualified
workers); Portugal (Directorate of Emigration Services in co-operation
with the enployment services, Legislative Decree No. 763 of 1974,
section S5(b)); Spair (under section 20, subsection 2, of Rct No. 33 of
1971 respectirg emigration the Spanish Emigration Institute regulates
and is responsible for cperations connected with recruitment).

166 Prance (Labour Code, section L 341-9).

167 Por example Federal Fepublic of Germany (Employment Promotion
pct, 1969, section 18); Luxembourg {Act respecting the organisation
and operation of the employment administration, 1976, section 16).

168 Por =xample Hadagascér (Labour Code, section 125); Niger
(Labour Code, section 170); Senegal (Decree No. 62-0146 of 1962 to
organise a manpower service, section 31).

169 Por example agreement between Canada and MNexico concerning
the admission of ©Mexican seasonal agricultural vorkers to Canada;
agreement between the Netherlands and Spain of 8 April 1961 on the
migration, recruitment and placement of Spanish workers for employment
in the Netherlands., This is also the case with most of the agreements
mentioned in note 49.

170 pndean instrument respecting migration for employment,

171t These considerations apply only to anonymous recruitment as
opposed to recruitment of named vorkers.

172 ror example the agreement betwveen Austria and Yugoslavia
mentioned above; the agreements between France and Yugoslavia
mentioned above; and the agreement between the Federal Republic of
Germany and Yugoslavia mentioned above.

173 Por example the Ccnvention between Belgium and Morocco
nentioned above; the Convention between Belgium and Turkey mentioned
above; the Convention betveen the Netherlands and Morocco mentioned
above; the agreement between the Netherlands and Spain mentioned
above; the Convention between <the Netherlands and Tunisia mentioned
above.

17¢ For example the agreement between Svitzerland and Italy
mentioned above; the agreement between Switzerland and Spain mentioned
above.
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178 ILC, 32nd Session, Geneva, 1949, RP, Appendix XIII, p. 592.
176 This is the case, for example, in Canada.
177 Venezuela.

178 States ratifying the Fee-Charging Employment Agencies
Convention (Revised), 1949 (No. 96), may accept either the provisions
of Part II concerning the progressive abolition of fee-charging
enployment agencies conducted with a view to profit and regulation of
other agencies, or those of Part III concerning the regulation of fee-
charging employment agencies.,

179 Convention No. 96, Part II, Article 5(d); Part III, Article
10(4) .

180 Convention No. 96, Part II, Article 6(c); Part III, Article
11(c).

tel1 This is the case 4in particular in Prance, as regards the
general scheme (Labour Code, section L 341-9, subsection 2); Tunisia.

182 This 4is the case, for example, in the following countries:
Federal Republic of Germany, Luxembourg, Spain.

183 Luxembourg (Act respecting the organisation and operation of
the labour administration, 1976, section 16, subsection 2).

1e4 TFor example Indonesia (Regulation No. 4 of 1970 respecting
the recruitment of labour, section 2); Pakistan (Emigration Ordinance,
1979) ; Trinidad and Tobago (Foreign Labour Contracts Ordinance); VYon-
metropolitan territory: United Kingdom (Montserrat) (Emigrants'
Protection Act).

185 Nigeria (Labour Decree, 1974, Chapter IYI, section 24).

18sbis pahrain (Labour Law for the Private Sector of 1976,
section 15, and Order No. 17 of 1976, section 1).

1e6 PBrazil (Decree ¥Yo. 62756, 1968, section 5); Pinland
(Placement Act, 1959, section 17); Philippines (Labour Code, Book I,
Title 1I); Singapore (Employment Agency Ordinance, 1958, and
regulations for its application, section 12); Sri Lanka (Pee-Charging
Employment Agencies Act, 1956, section 8); Svitzerland (Act respecting
the employment service, 1951, section 10); YNon-metropolitan territory:
United Kingdom (Hong Kong) (Employment Ordinance, 1968, sections 5C
ff., and Employment Agency Regulations, 1974).

187 For example, Belgium (Order of 20 July 1967, as amended,
section 17 bis); Kuvait (Act respecting work in the private sector,
1964, section 11); Uruguay (Decree No. 384/979 of 1979, section 15).

188 Sri Lanka,

189 Yon-metropolitan territory: United Kingdom (Hong Kong)
(Employment Ordinance, 1968, section 50, subsection 3(d)).

190 Svitzerland (Act respecting the employment service, 1951,
section 10).

190bis por example, Saudi Arabia (Labour Code, section 40).
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191 Por example Botswana (Fmployment Law, 1963, sections 88 ff.);
Malaysia (Sarawak) (Labour Ordinance, 1952, sections 45 f£ff.); Non-
metropolitan territory: United Kingdom (Montserrat) (Recruiting of
Workers Act, section 5).

192 Por example, non-metropolitan territory: United Kingdom
(Hong Kong) (Employment Agency Regulations, 1974, section 4, subsection

193 Nigeria (Labour Decree, 1974, section 23).

194 Por example Bl Salvador (Decree No. 455 of 1963 to reorganise
the #ministry of Labour and Social Welfare, sectior 69); Guatemala
(Labour Code, section 34); Parama (Labour Code, section 98).

195 For example Pakistan (Emigration Rules, 1979, Annex 2:
persons applying for a 1licence must provide information on their
experience of placement, their financial situation, their business
relations abroad, etc.); Singapore (Employment Rgency Regulations,
1958, Annex 1, form B).

196 For example Philippines {Labour Code, section 27);
Switzerland (Act respecting the employment service, 1951; under section
7, subsectior 2, a persor in charge of an employment agency must be of
Swiss nationality and have his domicile in Switzerland).

197 Por example Guatemala (Labour Code, section 34).

198 Por example Botswana (Employment Law, 1963, section 93);
Guatemala (Labour Code, section 34); Malaysia (Sarawvak) (Labout
oOrdinance, 1952, section 47); ¥Nigeria (Labour Decree, 1974, sections
23 and 24); Pakistan (Emigration Ordinance, 1979, section 12);
Philippines (Labour Code, section 31); Switzerland (Act respecting the
employment service, 1951,. sections 7 and 8).

199 For example Pakistan (Emigration Rules, 1979, section 25);
Philippines (Labour Code, section 34).

200 Por example Philippines (Labour Code, section 32); Singaporte
(Enployment Agency Regulations, 1958, Annex 2); Switzerland (Act
respecting the employment service, 1951, section 8, subsection 2);
Non-metropolitan territory: United Kingdom (Hong Kong) (Employment
Agency Requlations, 1974, section 10).

201 For example Indonesia (Ministerial Requlation Ko, 4 of 1970
respecting the recruitment of labour, section 3); Pakistan (Emigration
Rules, 1979, section 25(viii)): Philippines (Labour Code, section
34(b)).

202 Por example Pakistan (Emigration Rules, 1979, section 25(v)).

203 Por example Switzerland (Act respecting the employment
service, 1951, sectior 7, subsection 5: the employees of an employament
office must, among other things, be in possession of their civic rights
and of good reputation).

204 For example Botswana (Employment Law, 1963, section 92);
Nigeria (Labour Decree, 1974, section 26, subsection 2).

205 For example Nigeria (Labour Decree, 1974, section 26,
subsection 1); Pakistan (the Emigration Ordinance of 1979 refers on
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this point to the rules for 1its application); Singapore (Employment
Agency Ordinance, 1958, sections 10 and 11); Switzerland (Act
respecting the employment service, 1951, section 9).

206 Por example Botswana (Employment Law, 1963, Title IV, in
particular sections 33 and 45, and Title VIII, in particular section
88); Guatemala ({Labour Code, section 34); Nigeria (Labour Decree,
1974, section 38); Pakistan (Emigration Rules, 1979, section 20);
Panama (Labour Code, section 98); Non-metropolitan territory: United
Kingdom (Montserrat) (Emigrants' Protection Act, section 10). -

207 pakistan (Emigration Rules, 1979, sections 18 and 19).

208 For example Philippines (Labour Code, section 18); the same
applies to countries which give anr official body the monopoly of
recruitment.

209 For example Australia, Canada.

210 FPor example Switzerland; Non-metropolitan territory: Unitead
Kingdom (Hong Kong).

211 Por example Belgium (Royal Order of 6 November 1967, section
7); TFrance (Labour Code, sectior R34l-4).

212 Convention on Emigration’ between Belgium and Spain,
procedural arrangement for the immigration of Spanish wvorkers to
Belgian coal fields dated 28 November 1956.

213 pgreement between Switzerland and Italy on emigration of
Italian workers to Switzerland, dated 10 August 1964; agreement between
Switzerland and Spain on the -engagement of Spanish workers for
employment in Switzerland, dated 2 March 1961.



CHAPTER 111
PROTECTION AGAINST ABUSIVE CONDITIONS

179, 1Illegal or clandestine migrations and the illegal
employment of migrant workers are dealt with in the provisions of Part
I of Convention No. 1843, which requires ratifying States to take a
series of measures tc detect and suppress such practices, and to
provide a minimum level of protection for irregular migrant wvorkers.

180. In considering these provisions, it is important to bear in
nind that they are complementary to those of Convention No. 97 which in
Articles 2 to 5 makes provision for various protective measures, in
particular as regards the information and assistance to be provided for
migrant wvorkers. In addition, 2nnexes I and II to the Cornvention make
detailed provision for the recruitment, dintroduction and placing of
migrant workers recruited under arrangements for group transfer.

181, Part T of the Convention was originally directed, until a
late stage in its drafting, only against migrations in abusive
conditions, 1i.e. those which involve the illegal recruitment,
introduction and placement of workers or misleading propaganda contrary
to the provisions of Convention No. 97, or illegal immigration with the
help of wmanpover traffickers. 1Illegal employment was envisaged only
vher it vas linked with such immigration.

182. It was only during the second discussion of the draft
Convention by the Conference that the scope of Part I was extended to
cover illegal employment generally and minimum standards of protection
of migrant workers in an irregular situation.

183, This chapter will accordingly deal first with migratioms in
abusive conditions, and thereafter with illegal enmployment. A final
section will examine the minimum standards of protection which have to
be afforded to irregular amigrant workers,

1. pmigrations in abusive conditions

(a) Definitions

184, The Convention uses a variety of terms to describe the
forms of migration against which Part I is directed. The title of Part
T refers to ™Migrations in abusive conditions®" and Article 3 mentions
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successively *clandestine =movements of wnigrants for employment",
willicit or clandestine novements of wmigrants for employment” and
"yorkers who have immigrated in illegal conditions™,

185, It would seem that a distinction is made between
clandestine nmigration, 4in wvhich the controls on exit from the country
of emigration and/or entry into the country of immigration are evaded,
for example by crossing the frontier at an unauthorised point, and
illegal or illicit migration in wvhich the exit or entry may be open and
apparently lavful but the purpose of the aigrant is dissimulated. The
most conmon cases are those of persons wvho travel as tourists and then
take up unauthorised employment and those of persons admitted as
seasonal vorkers or with a vork permit for a limited duration who stay
on to vork after their authorisatior has expired.t

186, More precise indications as to the types of migration aimed
at by the Convention are provided by Article 2, paragraph 1, which
refers to "any mwmovements of aigrants for enployment in wvhich the
nigrants are subjected during their journey, on arrival or during their
period of residence and employment to conditions contravening relevant
international multilateral or bilateral instruments or agreements, or
national lavs or regulations®.

187. Although the legislative history of the Convention, as wvell
as certain of the provisions of Part I2 make it clear that it is aimed
primarily against the organised movement of migrant workers by manpover
traffickers, it seems from other provisions3 that it also applies to
illegal or clandestine migration by individuals acting spoentaneously,
vhether on their own or in small groups. It wvould thus appear that the
Convention 1is designed +to prevent all forms of illegal migration for
employment, although certain of its provisions are aimed more
particularly at the suppression of organised movements of aigrants
vhich involve the abuses referred to in Article 2, as quoted in the
preceding paragraph.

188. One government* has expressed the viev in regard to the
definition 4in Article 2, paragraph 1, that the general reference to
"relevant 4international wmultilateral or bilateral dinstruments or
agreements™ means that this provision cannot be fully applied in so far
as the provisions of unratified international instruments do not form
part of a State's domestic law, Reference should be made 1in this
regard to the indication given in the preparatory work that:s

From the discussions vhich took place in the Conference
Committee in 1974, it seems that the t'international wmultilateral
or bilateral instrusments or agreements' vere envisaged in general
terms +o cover the various legal arrangements applicable among
nember States. In the majority of cases, these will be duly
ratified mnmultilateral or -bilateral Conventions, treaties or
agreements.

It seems therefore that it vas intended to refer primarily to ratified
international instrunments binding on the States concerned and
applicable to the migratory movement in question. It wvould appear that
it refers also to other instruments the terms of which, even in the
absence of ratification or because they are not capable of
ratification, the State concerned agrees to respect in practice. The
provision does not hovever require a State to apply an international
instrument which it has not freely accepted.
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(b) Detection and suppgession of
migrations_in_abusive_corditions

189, Article 2, paragraph 1, of +¢he Convention requires each
ratifying State to seek to determine systematically wvhether any
movements of migrants for employment depart from, pass through or
arrive in 4its territery in which the migrants are subjected to the
corditions referred to in paragraph 186 above. Article 3 requires
ratifying States to take measures, both within their jurisdiction and
in collaboration with other States, to suppress clandestine mwmovements
of migrants for employment, and in particular to adopt measures against
the organisers of illicit or clandestine migratory movements.

190. Certain of the measures to be taken are spelled out in the
Convention. Article 4 provides for systematic contact and exchange of
information between States; several provisions refer to consultation of
employers*' and workers' crganisations; and under Article 6, paragraph
1, the measures taken must include "the definition and the application
of administrative, «civil and penal sanctions, which include
imprisonment in their range, ....., in respect of the organisation of
movements of migrants for employment defined as involving the abuses
referred to in Article 2 of this Convention,® and in respect of knowing
assistance 'to such movements, whether for profit or otherwvise",
Article 5 provides that one of the purposes of the measures to be taken
"shall be that the authors of manpower trafficking can be prosecuted
vhatever the country from which they exercise their activities".

191. 1In the followving paragraphs, general measures referred to
by member States as designed to give effect to the purposes of the
Convention will be considered first, following wvhich measures of the
kind specifically required by the Convention will be examined.

(i) General measures

192, 1In general it may be deduced that the reporting countries
consider that the best wvay of preventing illegal or clandestine
movements of migrant workers is by 4introducing and ensuring the
observanrce of appropriate measures governing the recruitment of migrant
vorkers, their departure from the home country and entry into and
placement in employment in the country of immigration, i.e. measures of
the kind envisaged by Convention No. 97 and described in Chapter II.

193. One important factor is the existence of adequate
recruitment procedures, wvhich may be organised under an agreement
betveen the countrias concerned? or set up by the country of emigration
for the protection of its nationals.® The role played by such
procedures in 1limiting recourse to 1illegal methods of migrating is
illustrated by the fact that illicit crossing of the border between two
countries increased substantially after the bilateral agreement for the
introduction of seasonal workers from one country to the other came to
an end in 1964.°9

194, 1In some countries, it is compulsory for eamigrants for
employment to pass through the publicly organised system. In countries
wvhere this 1is not the case, additional safeguards may exist for those
emigrating by other means, for example, the regquirement that the worker
should satisfy the cospetent national authority that he has a work
permit or entry visa entitling him to work in the country of
destination.19 Another safeguard is provided by the prohibition on the
recruitment of migrants for employment save by licensed recruiting
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agents who are subject to government supervision,tt and by the
prohibition on the direct engagement of nationals for work abroad by
foreign employers.t2

195. In certain countries of immigration, migrant workers may,
subject to exceptions as where there is a bilateral agreement with the
country of emigration, or where rationals of specified countries are
not subject to any restrictions, only be recruited or engaged through
or with the express authorisation of the public employment servicet3 or
a special migrant workers! service.14

196, The measures just described are designed to regulate and
control the departure, entry and placement of migrant workers, and
their role in preventing and eliminating the abuses referred to in
Article 2 of the Convention depends on the effectiveness with which
they are enforced. What Part I of the Convention calls for in addition
is that, where necessary, States should take measures specifically
aimed at detecting and suppressing clandestine movements of migrants as
vell as the illegal employment of migrants. Information on measures of
this kind is very limited.

197. vVirtually no information has been provided on. measures
taken to detect illegal emigration movements. The only relevant
measure provided for in the legislation communicated by governments is
the power to search ships and other means of transport which are
believed to be carrying an emigrant, with a view to determining whether
an offence has bheen connitted against the legislation governing
emigration for employment,.t$

198, As to the detection of illegal or clandestine 4immigrants,
a number of governmentsté have referred to the 1legal provisions
governing the entry anrd residence of foreigners, which however are not
primarily desigred to detect unlawful immigrants for purposes of
employment. To assess their relevance to the Convention, further
information would be necessary on the manner in which these provisions
are used to detect illegal or clandestine migrations for employment.
Certain governments,!? for example, have indicated that to control the
number of illegal migrant workers entering the country frontier or
other controls have been increased, and anothert® has stated that its
enployment and immigration commission is ever alert, through analysis
of reports from immigration officers posted abroad or stationed in the
‘country, to trends indicating development of organised illegal
movements.

199, In two cases, the detection of 4increasing numbers of
migrants from one country to another was followed by the introduction
of a visa requirement by the country of destination for nationals of
the country of origin concerned!® or of more stringent conditions for
the granting of a visa.20

200. One country2t has provided 4information on systematic
measures taken to detect and suppress illegal 4immigration and
employment. It had found that the strengthening of frontier controls
and of collaboration with countries of emigration was not sufficient to
eliminate clandestire immigration, and that such measures had to be
supplemented by constant action against enmployers using clandestine
immigrant workers. Since effective action involves a number of
different administrative services as well as the courts, it has created
an interministerial 1liaison mission for action against manpower
trafficking.22 This nmission's role is to co-ordinate and stimulate
measures ¢to combat the irregular introduction, enployment and
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harbouring of migrant vorkers. It centralises information and provides
guidance to the services concerned, as well as proposirg further
measures, vhich have included increased penalties against traffickers
and enployers of illegal migrants, specialisation of labour inspectors
in regions with a high proportion of foreign workers in npigrant
workers' questions and measures to draw the attention of the
administrative and judicial authorities to the problems raised by
clandestine immigration.

201. Another country's23 immigration department has a special
section responsible for investigating malpractices in relation to
illegal entry and residence and the exploitation of migrants, and
maintains a continuing programme of research into significant patterns
cf immigration malpractice anrd abuse. It also provides training on
immigration problems both for its own officials and for law enforcement
authorities.

202. On a more limited scale, another country24 has referred to
measures taken to check on persons granted temporary entry permits and
ensure that they leave at the end of their authorised stay, 4including
in particular the introduction of a computerised monitoring systen.

203, One country2$ has reported that further efforts to detect
clandestine 4immigration are unnecessary because vigorous measures vere
taken as soon as attempts began to introduce clandestine workers.
Another country2é has expressed the view that the best way of avoiding
abuses in migration is to exercise strict control over the entry of
migrants.

204, The ©practical problems of countries with long land
frontiers are referred to by ore country2? which states that one
difficulty preventing the ratification of the Convention is the problen
of controlling migratory movements on its northern frontier by reason
of its length and the heavy demands for migrant workers.

(ii) collaboration between States

205, Very little information has been provided by governments in
their reports on measures taken, im accordance with Articles 3 and 4,
for collaboration with other States or for systematic contact and
exchange of information between States. .

206, One government, in commenting on the provisions of these
Articles, has pointed out that migrant vorkers include persons who are
regarded by their country of origin as illegal emigrants but are not
regardad by the host country as illegal immigrants, and that in cases
of this- kind the country of immigration must be able to refuse to
supply information, at all events in cases where it could be harmful to
individuals.2® However, the Convention 4is not directed against all
foras of unlawful emigration, but only against those involving the
abuses referred to in Article 2. HNoreover, migrant workers in the
situation referred-to have not contravened the national 1laws and
regulations of the country of immigration, and it is for this country
to decide whether it will collaborate with the country of eaigration
vhich 1is seekirng to enforce its legislation designed to limit the
enigration of its nationals in conditions which are not abusive.

207. oOpe ipmigration country2? has referred to the importance of
contacts with countries of emigration for the purpose of working out
and introducing mnmeasures to prevent the departure of clandestine or
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illegal migrants and to solve the problem of ®"fake tourists", One
result of these contacts was the introduction, in agreement with the
country39° concerned, of a visa requirement following the detection of
a growing number of irregular immigrants from that country. Another3t
has referred to regular exchanges of information and ideas for
effective control with other immigration countries with similar
problems, to close relations between its immigration officers posted
abroad and local enforcement agencies 1in the countries of their
posting, and to periodic discussions vith the governments of countries
from vhich there is substantial illicit traffic to it.

208, Some bilateral agreements provide that the parties will
take all necessary measures to prevent clandestine migration between
their countries,32 or to 4identify and take action against illegal
practices in their respective territories affecting the migration or
enmployment of the nationals of the parties to the agreement, and to
exchange information on such practices and measures to combat them, 33
However, another country34 has reported that none of the emigration
agreements entered into by it so far has touched on the probleam of
clandestine movements.

209. Such collaboration between States may take place on a
regional basis. For example, 4in Latin America the countries of the
Andean group (Bolivia, Colombia, Ecuador, Peru, Venezuela) have
concluded the Andean Instrument respecting Migration for Employment
vith a viev to requlating migratory movements between their countries
and overcoming the problems of 1illegal migrations., The Instrument
provides for co-ordination and co-~operation between the labour
migration offices of the countries concerned in organising and
supervising migration for employment between the countries of the
Andean group and for the introduction of sanctions against recruiters,
intermediaries and the employers of irregular migrants after the entry
into force of the 1Instrument. One of the governments party to the
Instrument3S has indicated that one of its objectives is to solve the
problem presented by the presence of illegally employed migrant workers
in the countries concerned. 1In another region, according to the report
of one of the countries concerned,3¢ the Organisation of African Unity
has set up an ad hoc committee to study migrant wvorkers' problems and
to draw up a model agreement on migrant workers with a view to enabling
States to limit clandestine migrations.37

210. O©One of the purposes of these contacts and exchanges of
information is stated in Article 5 to be “that the authors of manpower
trafficking can be prosecuted whatever the country from which they
exercise their activities", Some countries3® have suggested that this
provision involves an obligation to define extra-territorial offences
and hence gives rise to problems of jurisdiction. However, it seems
clear, both from the wording of the Convention and from the preparatory
work39 that this is not the case. The reference to Articles 3 and 4
shows that the questicn of prosecuting authors of manpower trafficking
is one of those which must be settled by collaboration between States
and by systematic contact and exchange of information. The purpose of
the provision would seem to be ¢to ensure that States provide one
another with the necessary assistance, within the frasmework of their
respective legal systeas, to ensure that authors of manpower
trafficking are prosecuted in an appropriate jurisdiction: it would not
seer to require a State to change its rules as to criminal jurisdiction
in order to enable it +to prosecute in a case in which it would not
othervise have jurisdiction. One country,*® for example, has stated
that in the case of illegal migration movements through or from its
country its participation in suppression (departure froa the country
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being unrestricted) would be 1limited to providing officials of the
target country vith any information which becomes available. This
vould seem to be the type of action envisaged by the Convention.

211. One country*! has reported in this regard <that Article S
presents no problem for it because its penal code is applicable to
persons comnitting an offerce in its territory and an offence is deemed
to be committed both where the offender acted and vhere the result wvas
produced. Rnother country42 vhere the 1legal situation is similar
points out that prosecution and punishment are possible only if the
offender enters the country.

212, The preceding paragraphs have referred essentially to co-
operation betveen States of departure and States of arrival of migrant
vorkers. The Convention also requires States to detect and suppress
clandestine movements of migrants passing through their territory, and
to collaborate with other States for this purpose.

213, The kind of measures wvhich would seem to be necessary to
this end are essentially tvofold. 1In the first place, steps should be
taken, in collaboration vwith the countries of departure and destination
(vhether or not under a formal agreement betveen the countries
concerned), to detect unlavful migratory flows and to introduce
measures to check them. Further measures may be necessary to prohibit
or regulate recruiting or placing agencies which operate in a third
country as intermediaries between migrant workers from one or more
countries and prospective employers in yet another country, and to
provide for sanctions in cases of abuse. However, governments' reports
have not referred to measures of this kind nor more generally, save in
the instance referred to in paragraph 210 above, to questions relating
to the transit of migrant workers through their.territory.

(111) Sanctions

214, Article 6, paragraph 1, of the Convention spells out the
types of sanctions for wvhich provision must be made - administrative,
civil and penal sanctions which include imprisonment in their range -
in respect of the orgahisation of movements of migrants for eaployment
involving the abuses referred to in Article 2, and knowing assistance
to such movements, vhether for profit or othervise.

215. As regards the types of sanctions for which provision nmust
be made, one country*3 has stated that it must be left to *the national
legal system to decide vhether particular infringements should be
penalised through criminal or administrative sanctions. The gquestion
vas raised in the course of the preparatory work** as to vhether the
requirements of "civil, administrative and penal sanctions" meant that
the three types of sanctions had to be applied simultaneously, and wvas
answered in the negative, with the 1indication that this was not
excluded in certain particularly grave instances. Since Article 6,
paragraph 1, 1leaves it to national lavs or requlations to define the
sanctions, it would seem to follow that it 4is for each country to
decide on the precise form of sanctions to be provided for particular
infringements, subject to the express requirement that they shall
include imprisonment in their range.

216. Another country*sS has commented that the requirement that
the sancticns must include imprisonment within their range is very
general in its terms, whereas under its legislation the penalty of
imprisonment is 1limited to certain specific cases. Here again it may
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;

be noted that it is for national 1law or regulations to define the
precise nature of the offences for which imprisonment may be a possible
peralty. The Convention provides certain indications as to the
offences concerned, but leaves their detailed definition to each State.

217. The offences of organising wmovements of migrants for
enployment which involve the abuses referred to in Article 2 and
knowing assistance to such movements will be considered together, since
the distinction between organisation and assistance is not always clear
and in most cases the varying degrees of involvement come within the
scope of the same penal provisions.

218. In a number of countries of emigration, it is an offence to
cause or assist or incite a person to emigrate for purposes of
employment otherwise than 4in accordance with the law, which in such
cases makes provision for a public system of emigration, or controls on
the recruitment of emigrants, desigred to ensure that the emigrants
have the necessary documents for their lawful entry and employment in
the country of destination. Offences against legislation of this kind
are purishable in mos* countries¢é with a fine and/or imprisonment and
in some4? with a fine only.

219, Similarly, in countries of immigration where there is a
publicly organised system for the recruitment and introduction of
migrant workers, or where such operations require the authorisation of
the competent authority, it is an offence punishable with a fine and/or
imprisonment,4® or with a fine only,4? to introduce migrant workers
into the country otherwise than in accordance with the procedures laid
down by 1law. In another country it is an offence punishable with a
fine and/or imprisonment to bring into the country, or promote the
entry irto the country, for purposes of employment of, foreign workers
without work permits.S©

220. Other countriesS! have referred to their legislation on
employment services, which lays down penalties of imprisonment and/or
a fine for unauthorised placing activities, to provide a 1legal basis
for prosecuting the organisers of illegal immigration for purposes of
employment and those who assist such immigration.

221. Several countriessS2 have indicated that by virtue of their
immigration 1legislation, urder which it 1s an offence generally
punishable with imprisonment and/or a fine, to assist persons to enter
the country unlawfully, they are able to prosecute those who organise
or assist illegal immigration for employment. This legislation is of
course applicable to unlawful immigration generally and not directed
specifically at migration for employment.

222. Other sanctions which may be imposed on the organisers of
unlawful immigration when they are convicted include, in the case of
repeated offences, the temporary or permanent closure of the offices or
enterprises of the offenders,53 prohibition of residence in the
country, suspension of the offender’s driving licence, temporary or
permanent withdrawal of the authorisation to carry on international
transport operationsS¢ and confiscation of any vehicle used in
conmitting the offence,Ss or its sequestration until +the unlawful
immigrant is removed from the country,sSé '

223. Adpoiristrative sanctions provided for in cases of
organising or assisting 4illegal migrations include administrative
finessS? and withdrawal or suspension of the 1licence to act as an
emigration agent.Ss
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224, A number of countries have referred to offences additional
to those dealt with above, which have been irtroduced to strengthen
action against manpowver traffickers. Thus in one countrys? it is an
offence punishable with a fine and/or imprisonment to assist a
foreigner to find employment for reward, or to act as an intermediary
between a foreigner and an employer or the authorities in such a manner
as to mislead one or other of these persons. In anotheréo it is
likewvise punishable with a fine and/or imprisonment to induce a person
to seek admission or procure his admission to the country by a false
pronise of employment or to publish or disseminate false or misleading
information as to the opportunities for employment in the country, and
in a thirdé! similar peralties are imposed on persons who by fraud or
false statements seek to obtain a work authorisation for a foreigner.

225, The importance attached by governments to sanctions as a
neans of fighting against the organisers of illegal migrations is
illustrated by the cases in wvhich measures have been taken, since the
adoptior of the Convention of 1975, to strengthen the penalties
availableé2 or to define further offences designed to discourage
illegal movements of migrants.63 Particulars of <the neasures in
question are given 1in the footnotes to the preceding paragraphs.
Specific mention may hovever be made here of the raising by one
countryé4 of the prescription period for offences connected with the
unlawful introduction and employment of foreign workers from one to
three years.

226, Certain countries have referred, as a means of coambating
unlavful migration and employment, ¢to the penalties which may be
imposed on the migrant worker vwho emigrateséS or has immigratedsé® or
taken employment illegally.6? As well as imprisonment and a fine, these
penalties may include deportatiorn and a prohibition on re-entry.

(iv) Consultation of employers!
and vorkers' organisations

227. The Convention requires that employers' and wvorkers!
organisations be consulted in connection with the elimination of
migrations in abusive conditions in three respects: first, in seeking
to determine whether such mrigrations take place and whether migrant
workers are illegally employed ir the national territory; secondly, in
taking measures for systematic contact and exchange of information
between member States; and, thirdly, in regard to the laws and
regulations and other measures ¢taken <to prevent and eliminate the
abuses against which the Convention is directed. It further provides
that the representative organisations shall be enabled to furnish any
information in their possession on these matters.

228, +When governments have mentioned this aspect of the
Convention, they have done so only in general terms, indicating for
example that employers® and workers' organisations are consulted on
matters relating to migrant workers,®6® or on the granting of work
pernits.é? These consultations may take place through comnnittees
resporsible for general manpower questions?0 or specifically for
iamigrant affairs.?! One country?2 reports that its national
immigration council includes representatives of immigrant workers among
its members. One country,?3 in referring to the broad consultations
vhich took place before new immigration 1legislation was adopted,
mentions that several employers' and workers' organisations submittead
their viewvs, and in some cases touched on the question of illegal
immigration.
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2., Illegqal employment

(a) Definitions

229, Onder Article 2, paragraph 1, of Convention No. 143, each
ratifying State undertakes to seek to determine "whether there are
illegally employed migrant workers on its territory and whether thers
... arrive in its territory any movements of migrants for employment in
which the nmigrants are subjected ... during their period of residence
and employment to conditions contravening relevant international
nultilateral or bilateral instruments or agreements, or national laws
or regulations®™, Article 3 requires ratifying States to adopt all
necessary and appropriate nmeasures to suppress illegal employment of
migrants and against those who employ workers who have 4immigrated in
illegal conditions. According to Article 6, paragraph 1, "Provision
shall be made under national laws or regulations for the effective
detection of the illegal employment of migrant wvorkers and for the
definition and application of administrative, civil and penal
sanctions, wvhich include impriscrment in their range, in respect of the
illegal employment of migrant workers."

230. It may be noted from the wording of the above gquoted
provisions that Article 6 of the Convéntion applies to all forms of
{llegal employment and rot just to those in which the migrant wvorkers
are subjected to abusive conditions as defined in Article 2. Although
the term "illegal employment" is not defined, it would seem to refer to
employment otherwise than in accordance with the national 1laws and
regulations regulating the employment of foreigners. 1It is thus, as is
indicated by the wording of Article 6, paragraph 1, for each State to
define the precise scope of the term "illegal employment®,

(b) Detection and_suppression of
illegal employment

(i) General measures

231, Among the measures for the detection of illegally employed
migrant workers, mention may first be made of provisions requiring the
employer to provide the competernt authority with particulars of all
foreign workers employed by him. In one country,?¢ the employer nmust
provide particulars of the numbers and names of foreign workers
enployed by him when requested to do so by the employment office,
labour inspector or other authority responsible for ensuring the
protection of workers, and mnust inform the employament office of the
termination of a migrant worker's employment. In another,?S employers
in respect of vwhom migrant wvorkers have received permits may be
required by an immigration officer to furnish particulars of all
vorkers employed by them, and must infornm the immigration officer when
they cease to employ a migrant vorker admitted to work for then. In
othérs, an employer must keep a register of foreign vorkers employed by
him and produce it for inspection on demand.?® A further country??
refers to the obligation of employers to provide information on foreign
vorkers employed by them without indicating to whom the information has
to be communicated. 1In some countries,?® the labour authorities infornm
the authorities responsible for the control of foreign residents of the
issue, modification and expiry of work permits or of the termination of
employment of foreign residents,
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232, In certain cases, the labour inspection service?? or labour
authorities®9 are responsible for ensuring that no migrant wvorkers are
employed illegally. One government®! refers specifically to periodic
inspections of establishments known to hire or harbour illegal workers,
and in another®2 the labour inspectorate may be called on to assist the
enployment offices in their functions of ensuring that migrant vorkers
are employed only in accordance with the law. A similar obligation is
laid on this country's social dinsurance funds, and the government
indicates that the checks periodically carried out by these funds would
afford an additional opportunity for detecting illegal employment of
nigrant workers. 2Another government83 has referred to the desirability
of developing means by which social security institutions can
contribute to the action taken by public authorities against the
employment of clandestine immigrants. The role of the police 1in
detecting unlawful 4immigrant workers or movements of workers has also
been mentioned,®4 as has that of documentary control of temporarily
admitted inmmigrants to ensure that they do not violate the ccnditions
of their admission or stay beyond the authorised time.®5 One countryee
has referred in this regard to the introduction of a computerised
mornitoring system to follow up temporary permit holders.

233, The kind of problem facing some countries in seeking to
detect cases of illegal employment is illustrated by the statement nade
by one government®? that there is no system of documentation which
vould readily showvw that a person is not entitled to take employment.

234, Article 2 of the Convention deals not only with cases of
illegal employment, but also with the detection and elimination of
cases in which lawfully employed migrant workers' conditions do not
correspond to the requirements of national 1legislation or of an
international agreement, for example, the bilateral agreement under
vhich they vere recruited. While 4irregular migrant vorkers are
particularly vulnerable to exploitation, the same is true to sone
extent of 1lawfully employed migrants, both because they are less well
equipped than nationals to defend their own interests in a foreign
country and, in many cases at 1least, because they are not free to
change their job without authorisation and thus may hesitate to seek a
remedy against abuse for fear of losing their job and being refused
permission to take other employment. It is thus particularly important
that States should be vigilant to ensure that the conditions of
employment of migrant workers correspond in practice as well as in law
to those 1laid down by legislation or bilateral or nultilateral
agreement., One country®® has referred in this regard to a provision of
a bilateral agreement under which it is empowered to appoint imspectors
and supervisors in the country to which its nationals emigrate for
seasonal employment, to ensure the protection of their interests,

235, The vording of this provisiorn is not confined to employment
conditions but is such as to cover other 1living conditions, such as
standards of housing, which are governed by national 1laws or
regulations or the relevant international agreement. This is an aspect
of the Convention wvhich has not been touched onr 1in governments!
reports, save in the case of one country,®? vhich reports that a
special service to supervise the housing of migrant workers has been
established within the framework of the iammigration service which is
responsible for social measures in favour of migrant workers.

236, One safeguard against the employment of illegal immigrants
referred to by a number of countries is the work permit system, under
vhich either the wvorker must have a work permit,®9 which in some cases
pust be issued before his entry into the country,?! or the employer
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must obtain an authorisation to employ foreign workers.92 Supplementary
measures prescribed in this context to discourage illegal movements of
migrants dirclude the requirement, as a conditior for the issue of a
work permit, that the worker has entered the country legally,®3 or that
the contact between the intended employer and vworker has not been made
through an illegal intermediary or method of recruitment,®* or has been
made in accordance with a recruitment agreement applicable to the
recruitment of workers from the country of emigration.®s

(1)  sanctions

237. Article 6, paragraph 1, requires the definition and
application of sanctions in respect of the 1illegal employment of
migrant workers, Reference should be made to paragraphs 214-216 above
in respect of certain general considerations relating to the sanctions
required by the Convention which are equally applicable to sanctions
for illegal employment.

238. A number of governments have referred to problems in
connection with the reguirement that sanctions should be imposed on
employers ir cases of illegal employment. One®é has pointed out that
it seems to contain no time 1limit, and that consequently an employer
could be liable to prosecution for employing a worker who had
immigrated illegally many years before. The provision that it is for
each State to define the sanctions would however seem to leave national
legislation free to introduce an appropriate prescription period.

239. The governments of certain countries, in which the illegal
employment of migrant workers does not constitute an offence on the
part of the employer although the worker is guilty of an offence, have
explained that there 1is no system of documentation such as the
compulsory carrying of identity cards, which would readily show that a
person is or is not entitled to take employment,®? or that it is not
considered proper to impose on employers the burden of ascertaining the
conditions under which migrants employed by them entered the country.®e

240, Certain governments®® have raised the question of the
burden of proof in cases of prosecution for illegal employment, in the
light of paragraph 2 of Article 6, which reads "Where an employer is
prosecuted by virtue of the provision made in pursuance of this
Article, he shall have the right to furnish proof of his good faith",
These . governments have indicated that under their legal system the
burden of proof +that an offence has been committed is on the
prosecution, and one of them100 has understood Article 6, paragraph 2,
as reversing the burden of proof.

241, However, this would not seem to be the case., Under Article
6, paragraph 1, it is for national laws or regulations to define the
offence of "illegal employment of migrant workers” in accordance with
the national legal system. A number of the legal provisions referred
to below expressly require that the employer acted "kmowingly" or
"negligently"”, and even where this is not the case it may be assumed
that in pmany countries the gereral rules of criminal law vill require
the prosecution to prove a guilty intemt without it being expressly
spelled out. Provisions of this kind would clearly be in accordance
with the Convention, and it would only be in cases where the offence
was defined as an absolute one, in respect of which the prosecution did
not have to prove that the employer had acted knowingly, that paragraph
2 of Article 6 would come into play.
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242, Plthough the fact that Article 6, paragraph 1, leaves it to
national laws or requlations to define the precise nature of the
offence and thus 1leaves some scope for taking account of national
particularities, it does seem that the very general provision requiring
sacctions for "the illegal employment of migrant workers" without any
gualification causes problems for some governments., It may indeed be
noted that Article 6, paragraph 1, requires sanctions against the
organisation of movements of migrants for employment only in so far as
they are "defined as involving the abuses referred to in Article 2 of
this Convention®", but does not introduce a similar limitation to the
offence of illegal employment., In fact this limitation did exist in
the conclusions adopted by the competent committee of the Conference
after the first discussion which referred to '"any person employing
vorkers vwho have immigrated in such conditions" (i.e. involving the
abuses referred to in Article 2),101 put it disappeared as a result of
the adoption during the second discussion of an amendment whose aim vas
stated to be to introduce specific provisions for the detection of the
illegal employment of migrant vorkers.192 There wvas no indication that
it wvas irntended to change the nature of the offence of illegal
employment.

243, The sanctions which may be imposed on employers in cases of
illegal employment include imprisonment only in some of the countries
vhich have provided particulars of the sanctions available.103 In
others10s the legislation provides only for a fine, or 1limits the
penalty of imprisonment to certain forms of illegal employment,195 or
to cases of employment of foreigr workers on conditions noticeably less
favourable than those of national workers engaged in comparable
vork,10e

244, In one country,!°? vhile there is no direct penalty for
illegal employment, it is an offence punishable with a fine and/or
imprisonment not to totify the police of the intended employment of a
foreign worker before he starts work. The Government explains that
since the eamployer is unlikely to notify his 4intention to eamploy a
vorker 1illegally, he can be punished for failure to notify, and if he
were to notify his intention the authorities would be able to intervene
to prevent the illegal employment even though no sanctions could be
imposed. In so far as these provisions ensure that illegal employment
is either prevented or made the subject of the sanctions provided for
in cases of failure to notify, it would seem that they meet the purpose
of the Convention.

245, In another country,198 as an additional penalty, the court
may order the temporary or permanent, total or partial, closure of the
enterprise,

246. MAdoinistrative sanctions against the illegal employer of
foreign workers take two main forms. In the first place, employers who
have infringed the provisions regulatin the employsent of foreign
vorkers! 0% or who have failed to comply with 1labour 1legislation
generally119 may be refused further authorisations to employ foreign
vorkers. Secondly, financial pernalties may be imposed administratively
in the form of an obligation to pay the costs of repatriating the
vorker and his family as well as a finel!1t or of a compulsory
contribution to the funds used for regulating the immigration of
foreign workers.112

247, Civil sanctions against employers have not generally been
referred to in governments' reports, but the 1legislation of some
countriest!3 enables the illegally employed worker to claie damages and
the costs of repatriation from the employer.
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248. The government of a countrytts4 in which it is not an
offence to employ a migrant worker who does not have the necessary
authorisation, states that 4in appropriate circumstances it may be
possible to charge the employer with aiding and abetting an offence
under the 4immigration 1legislation or with harbouring an 4{llegal
immigrant or a person who has committed an offence.

249. In thelir reports governments have 4in general 1limited
themselves to indicating the legal provisions defining sanctions for
the illegal employment of aigrant workers. They have not given
particulars of the way in which those sanctions are applied in practice
or of the extent to wvhich legal proceedings are brought against illegal
employers, and in one instance a workers' organisation in communicating
observations on the position of 1law and practice in relationm to
Convention No. 143 in its country has stated that no action has been
taken against employers employing illegal migrant wvorkers,11s’

(iii) Consultation of employers!'
and workers' organisations

250, Reference is made in this regard to paragraphs 227 and 228
above.

251, Convention No. 143 contains a number of provisions designed
to ensure that migrant workers enjoy a basic level of protection even
vhen they have immigrated or are employed illegally and their position
cannot be regularised.

(a) Basic_human_rights

252, Article 1 of Convention No. 143 provides that "Each Member
for which this Convention is in force undertakes to respect the basic
human rights of all migrant workers".

253. Some governments which have provided information on this
matter in their reports have referred to national constitutional or
legislative provisions guaranteeing respect for fundamental human
rights and freedoms in general terms,!16 or for residents,117 or
providing specifically for the guarantee of certain rights to
foreigners in their territory.tie

254, Others have referred to their country's ratification of
relevant international instruments, such as the International Covenants
on Fconomic, Social and Cultural Rights and on Civil and Political
rights,11? or the European Convention for the Protection of Human
Rights and Fundamental Freedoms,120 and one country!2t states that it
respects the rights proclaimed in the Declaration of Philadelphia.

255. One government,122 which considers that Article 1 nmust _be
interpreted in the 1light of the human rights instruments adopted by the
United VNations and 4in particular the Universal Declaratlion of Human
Rights and the International Covenants on Human Rights, states that it
is unable to apply Article 1 4in that it does not guarantee equal
treatment of foreigners and nationals in particular as regards
employment, social security and freedom of mnovement and choice of
residence.
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256, While it would appear appropriate to link the reference to
basic human rights to the Onited Nations instruments, it does not seen
that Article 1 of the Convention is as far-reaching in its scope as
these objections suggest. In the first place, Article 1 refers to
"hbasic" human rights, a gqualification which can be considered as
designed to 1imit the rights in gquestion to the most fundamental,
Secondly, it is placed in Part I of the <Convention; even though it
refers to all migrant vorkers and not just those who have migrated in
abusive conditions, the rights thus covered have to be distinguished
fron those which are laid down in greater detail for regularly admitted
nigrant workers in Part II of the Convention, which can be accepted
separately from Part I.

257. 1In these circumstances, it would seem that Article 1 {is
intended to refer to those basic human rights which are relevant to all
migrant wvorkers, irrespective of their legal status in the country of
immigration, and which should accordingly be respected even in the case
of an individual who is wunlawvfully in +the country, such as, for
example, the right to life, to protection against torture, cruel, in-
human or degrading treatment or punishment, the right to 1liberty and
security of person and protection against arbitrary arrest and
detention, and - if criminal proceedings are brought prior to expulsion
- the right to a fair trial (see Articles 6, 7, 9 and 14 of the
International Covenant on Civil and Political Rights).

258, Article 1 would not however cover those rights vhose
exercise presupposes lawful residence as a member of a given society
and which are spelled out in other Articles of the International
Covenant on Civil and Political Rights and in the International
Covenant on Economic, Social and Cultural Rights., As has already been
indicated, a number of these rights are covered, in favour of regularly
admitted migrant workers, in Part II of the Convention.

(b)  Rights arising out of
past_employment

259, Article 9, paragraph 1, of Convention No. 183 provides that
a migrart vorker in whose case the laws and regulations relating to
entry to the national territory or admission to employment have not
been respected, and whose position cannot be regularised *"shall ...
enjoy equality of treatment for himself and his family in respect of
rights arising out of past employment as regards remuneration, social
security and other benefits",

260. The question of the extent of the equality of treatment
required by Article 9, paragraph 1, is raised by one government123
vhich states that it cannot apply this provision because mnigrant
vorkers generally, and not only those employed illegally, do not enjoy
equality of treatment with nationals in the field of social security in
certain limited respects. However, Brticle 9, paragraph 1, does not
refer specifically to equality of treatment "with nationals®. This is
the subject of Part II of the Convention, which wmay be accepted
separately. It would seen from the context that Article 9, paragraph
1, should be understood as requiring that the irregularly employed
migrant worker enjoy equality of treatment with regularly admitted and
lavfully employed migrants and not with nationals of the country of
immigration. Any other interpretation would require States which are
not in a position to accept Part II of the Convention but could
othervise accept Part I, to accord equality of treatment with nationals
in respect of rights arising out of past employment, including rights
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in the complex field of social security, to illegally employed migrant
workers even when they do not grart such equal treatment to regularly
enployed migrant workers. Ir fact, it is only in the social security
field that this question is likely to have any practical relevacce,
since the principle of equal treatment of regular migrant wvorkers with
nationals appears to be generally respected in the other areas covered
by Article 9, paragraph 1.

261. This provision of the Convention does not appear to give
rise to problems in so far as it refers to remuneration unless, as has
been held to be the case in one country,124¢ the failure to respect the
legal provisions relating to the employment of foreigners results in
the rullity of the contract of employment, so that the worker has no
contractual basis on which to claim’ unpaid remuneration. Most
courtries which have provided information on +this aspect of the
Convention, however, have indicated that the worker is able to recover
the remuneration arising out of past employment, either because a
contract of employment without a work permit is a legally valid
contract12S or because the legislation expressly gives him the sanme
claims against +the employer as he would have had wunder a valid
contract,126 In this latter case, the worker has no claims going beyond
the period of actual employment, and so is not entitled to a period of
notice, although +the government in gquestion indicated that if the
employment was unlawful because the employer had failed +to apply for
the renewal of the employment authorisation the worker would have a
claim for damages. In any event, the Convention would not seem to
require that the worker be given claims against the employer beyond the
period of actual enmployment. The purpose of Article 9, paragraph 1,
appears to be to ensure that illegally employed migrant workers are not
deprived of their rights in respect of the work actually performed. It
would not appear that it was intended to cover matters such as
entitlement to a period of notice, which are often the subject of
complax legal regulations or judicial decisions, not readily applicable
to an irregular situation.

262, The reference in Article 9, paragraph 1, to ‘"social
security and other benefits" may be considered in connection with
Paragraph 34 of Recommendation No. 151 according to wvhich a migrant
worker wvho lesaves the country should be entitled, irrespective of the
legality of his stay therein, inter alia, "to any outstanding
remuneration for work performed, including severance payments normally
due® and "ir accordance with national practice, to compensation in lieu
of any holiday entitlement acquired but not used". The extent to which
an unlavful migrant worker may be entitled to benefits of this kind,
which are not expressly mentioned in the Convention, must be determined
by reference to national legislation and the principle of equality of
treatment, For example, if, in spite of his irregular situation, he is
entitled to a period of. notice (even though the Convention, as
indicated in the preceding paragraph, does not require this), he should
be accorded the same rights as a regularly employed migrant who is
dismissed vith notice. If however his employment may be lawfully
terminated without notice, he would only be entitled to such benefits
as are accorded to a regularly employed migrant whose ‘employment may be
so terminated.

263. Reference may be made in this regard to Article 31 of the
And=2an Instrument respecting Migration for Employment, which provides
that the fact that a migrart wvorker does not have the necessary
documents shall not affect his rights against his employer, which shall
be those 1laid down in the 1labour 1legislation of <the country of
immigration. The inclusion c¢f provisions of this kind in an
international instrument seems a useful wvay of ensuring that the
principle is respected.
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264. As regards social security benefits, Paragraph 34 of
Recommerdation No. 151 refers tc benefits that may be due in respect of
any employment injury suffered and to reimbursement of any social
security contributiors which have not given and will not give rise to
rights. ks far as social security rights arising out of past
employment are concerned it seems legitimate = particularly in view of
the fact that Part II of the Convention deals more generally with
equality of opportunity and treatment in respect of social security
rights for 1lawfully resident migrant workers - to seek guidance from
these provisions of the Recommendation in examining the extent of the
obligations imposed by Article 9, paragraph 1. The questions raised by
certain governments will accordingly be considered in this context.

265. It must be noted in the first place that the Convention
refers only to social security rights "arising out of past employament",
It does not therefore extend to benefits the grant of which is not
dependent on a period of employment. Secondly, it may be considered
that the provision refers only to rights to which the worker has becone
entitled by virtue of his period of employment and of his fulfilling
the other qualifyirng conditions required in the case of regularly
admitted migrants.

266. Some gJovernmentsi2? have irdicated, for example, that
certain benefits are conditional on lawful residence or a valid wvork
permit. In so far as membership of the scheme under which the benefits
are granted is only possible for lawful residents, it does not seen
that an irregular migrant worker would be in a position to acquire
rights under -that schene. So far as unemployment bepnefits are
concerned, it may be assumed that a migrant worker in an irregular
situation would not be available for employdent in the country in which
he had been working illegally, and herce would not qumalify for
unenploynent benefit.

267. More generally, governments have indicated that the 1legal
status of a migrant worker is irrelevant to his entitlement to social
security benefits,t28 provided he is otherwise qualified through
affiliation to the scheme and payment of the contributions.!29 In one
country!30 certain benefits (supplementary pensiorn and daily cash
sickness benefit) are calculated on the basis of the wvorker's yearly
earnings as declared to the income tax authorities, and in the absence
of such a declaration, no entitlement to benefit can arise. 1In so far
as a migrant worker regularly admitted to the country concerned who
fails to pay social security contributions or to make an income tax
declaration is in the same position as an illegally employed migrart
vorker gquilty of the same omission, this kind of situation would not
seem to involve wunequal treatment in the meaning of Article 9,
paragraph 1.

268. In so far, however, as, on detection of the irregular
situation, a regularly admitted migrant wvorker who bhas not been
affiliated to the social security scheme has the right, or his employer
has the obligation, to regularise his situation by paying the
contributions retroactively, similar provisions should apply in the
case of irreqular migrant workers. This may be particularly relevant
in respect of enmployment injury benefits, which -are specifically
referred to in Paragraph 34 of Recommendation No. 151. It is conmmon
practice for national legislation to provide that a worker who has not
been affiliated to the scheme shall be entitled to employment injury
benefit, the employer being liable to pay the contributions in arrears.
Provisions of this kind should apply to irregular migrants on the sanme
basis as to regular migrants wvhose employers have failed to affiliate
them to the scheme or to pay the contributions due.
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269, The above considerations are relevant to social security
. rights arising out of a period of illegal employment. However, Article
9, paragraph 1, refers to "rights arising out of past employment"
generally. In the context of social security, this must be understood,
in particular for the purpose of acquiring rights to long-ternm
benefits, as covering also any period of legal employment in the
country concerned which may have preceded the illegal employment, as
vell as past employment in another country which would normally be
taken into consideration, on the basis of bilateral or multilateral
international agreements, vhen calculating entitlement to benefits.

270. The requirement of paragraph 2 of Article 9 that in cases
of dispute the worker shall have the possibility of presenting his case
to a competent body does not give rise to problems in any of the
reporting countries which refer to this aspect of the Convention, The
right to take 1legal proceedings or appeal to a competent body on the
same basis as nationals exists in all of them.131

(c) Cost of expulsion

271. 2article 9, paragraph 3, of Convention No. 143 provides that
"In case of expulsion of the worker or his family, the cost shall not
be borne by theam".

272. Some governments seem to have taken this provision as
covering the travel costs of the worker and his family to their country
of origin, They have indicated, for example, that the cost of
repatriating an illegal migrant and his family is borne by the
Government,132 or by the employer.133

273. oOne country,!3¢ however, points out that the provision 1is
not clear, and states that if it does refer to costs of repatriation it
is not in a position to apply the provision because its legislation
requires the employer to pay the costs of repatriating only the worker
but not the members of his family.

274, 1In fact, the Convention does not refer to the costs of
repatriation but only to the cost of expulsion, It would seem that
vhat is referred to is the costs incurred by a State in ensuring that
the worker and his family leave the country, for example the costs of
the administrative or judicial procedures 1leading to the expulsion
order, or of implementing ¢the order, for example by escorting the
persons to be expelled to the frontier. Where these costs are
recoverable fros the migrant wvorker,!3% the Convention is not fully
applied. However those countries which leave it to the expelled
illegal migrant worker to pay his own travel costs!3¢ are not for that
reason failing to apply this- provision of the Convention. This
approach 1is borne out by the consideration that, if "the cost of
expulsion® included travel costs the illegal 4iamigrant would f£ind
himnself in a better position than the regularly admitted migrant worker
who has to pay for his return journey. Indeed, if such an
interpretation wvere accepted, migrant workers might even be encouraged
to remain in the country after the expiration of their residence per-
nit with a view to being expelled and hence repatriated free of charge.

(4) Reqularisatjion of the _situation

275. Article 9, paragraph 4, of Convention No. 143 provides that
"Nothing in this Convention shall prevent Members from giving persons
who are illegally residing in the country the right to stay and to take
up legal employment".
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276. VYNot many countries have referred to their practice in
regard to regularising the situation of illegal migrant workers. 1In
one country!3? this is done as far as possible and particularly if
there 1s an economic interest in their employment, in another!3® they
are encouraged to apply for identity cards which enable them to reside
and work legally and thus protect thea against exploitation. In a
third, 139 the conditions and procedure for regularising the situation
of unauthorised residents, including migrant vorkers, were laid down by
decree.

277. In any event, ¢this provision of ¢the Convention 1is a

declaratory one vhich does &pot require ameasures to be taken by
ratifying States,
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of breach of certain social laws, as amended by Act of 22 July 1976,
section 11).

S8 Pakistan (Emigration Ordinance, 1979, section 12(3)).
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S9 Belgium {Act ‘of 22 July 1976, section 5).

60 Canada (Immigration Act, 1976, section 95(i) (J)).

61 Prance (ﬁabour Code, section L364-2),

62 Belgium (Act of 22 July 1976 amending the Royal Order ©No. 34
of 20 July 1967 relating to the employment of foreign workers); Prance
(Act 76-621 of 10 July 1976 to strengthen the suppression of wmanpower
trafficking and irregular employment of foreign workers); FPederal
Republic of Germany (Act of 25 June 1975 to amend ¢the Enmployment
Promotion Act, 1969); Luxenbourqg (Act of 21 Pebruary 1976 on the
organisation and operation of the enployment administration);
Netherlands (Act No. 737 of 9 November 1978 on the employment of
foreign workers).

63 Belgium and Federal Republic of Germany (legislation cited in
the preceding footnote).

6s Belgium (ibid.).

65 India, Morocco, Pakistan, Portugal.

66 canada, United Kingdom.

67 Canada, Federal Republic of Germany, United Kingdonm.
68 pustria, Luxembourg, Switzerland.

69 Austria;

70 Luxembourg, Switzerland.

71 pustria, Pederal Republic of Germany.

72 Luxembourg.

73 Canada.

74 pustria (Act on the Employment of Poreigmers, 1975, section
26).

7S Tanzanla (Immigration Act, 1972, sections 17, 18).

76 Prance (Labour Code, section R341-8); Tunisia (Labour Code,
section 261).

77 ¥exico.

78 TItaly (Act No. 264 of 29 April 1949); Sudan (Manpower Act,
1974, section 22).

79 Botswana, Democratic Yemen, Italy, Luxembourg, Niger, Sudan.
Non-metropolitan territory: OUnited Kingdom (Gibraltar).

80 Kuwvait, Luxembourg, HMali, Netherlands.
81 Canada.

82 pustria (Act on the Employment of Poreigners, 1975, section
27).
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83 Prance,

8+ Canada, Italy, Luxembourg, Rorway, Zamsbia.

85 Canada.

86 New Zealand.

€7 gnited Kingdon.

8e Haiti.

89 Luxembourg.

90 Botswana, Ethiopia, Piji, Gabon, Federal Republic of Germany,
Italy, Jamaica, Kuwait, Lebanon, Luxembourg, MNalaysia (Sabah),
Mauritius, Rwanda, Sierra Lleone, Singapore, Spain, Sudan, Tunisia,

United Kingdom.

91 Belgium, Canada, Finland, Zambia. Non-metropolitan territory:
United Kingdom (Guernsey).

92 justria, Guatemala, Malaysia (Sarawvak), Netherlands, Panana.
Non-metropolitan territory: United Kingdom (Brunei).

93 Argentina, Fiji, Gabon, Kuwait, Lebanon.
94 pustria, Pederal Republic of Germany.

95 Netherlands (Act of 9 VNovembar 1978 on the employment of
foreign wvorkers, section 8(b)). '

96 pustralia.

97 United Kingdonm.

98 Australia.

99 Austria, Norwvay.

100 Austria.

tot  ILC, 59th (1974) Session, RP, p. 581, Conclusions, Point 7.
to2 I1.C, 60th (1975) Session, RP, p. 642, para. 40.

103 Bahrain (Labour Lawv for the Private Sector (Legislative
Decree FRo. 23 of 1976), sections 3, 158); Belgium (Royal Order No. 34
of 29 July 1967 on employment of foreign wvorkers as amended by Act of
22 July 1976, section 27); Canada (Immigration Act, 1976, section 97);
France (Labour Code, section R364-1); Gabon (Labour Code, section
252(c)): Luxembourg (Royal Ducal Regulations of 21 ¥ay 1972 on the
employment of foreign workers, section 12); Mauritius (Employment
(Non-Citizens) Restriction Act, 1970, section 3(3)); FNetherlands (Act
of 8 ©FKovember 1978 on the employment of foreign vorkers, section 23,
and Act of 26 June 1975 on economic offences, sections 1 and 6);
Singapore (Regulation of Employment Act, 1965, section 18); zZambia
(Immnigration and Deportation Act, 1967, sections 29, 30).

10¢ Argentina (Rct 17.294 of 23 H®ay 1967 on clandestine
immigration, section 5, as amended by Act 21.590 of 14 Jume 1977);
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Bustria (Employment of Foreigners Act, 1975, section 28); Benin (Labour
Code, section 203); Chile (legislative Decree No. 1094 of 1975,
section 74); Haiti (Labour Code, section 369); Kuwait (Labour Code
(Private Sector), 1964, sections 3, 97); Madagascar (Act No. 62-006 on
the organisation and control of immigration, section 20); Mali (Labour
Code, section 372); Panama (Labour Code, section 20); Rwanda (Labour
Code, sections 27, 178); Singapore (Regulation of Employment Act, 1970,
section 14); Tunisia (Labour Code, section 20).

105 Switzerland: Pederal Act of 26 March 1931 on the residence
and settlement of foreigners, section 23; Ordinance of 23 October 1978
limiting the number of foreigners in gainful occupations, section 23,

106 Federal Republic of Germany (Employment Promotion Act, 1969,
as amended by Act of 25 June 1975, sections 227a, 229).

107 Norway (Aliens Act, 1956, section 30). |

108 Belgium (Foyal Order No. 34 of 20 July 1967 on employment of
foreign workers as amended by Rct of 22 July 1976, section 27).

109 Argentina; Austria (Employment of Foreigners Act, 1975,
section 30); Switzerland (Oordinance of 1 November 1978, section
23(2)).

110 Belgium (Royal Order of 6 November 1967, section 8 29);
France (Labour Code, R34l1-~-4).

111 Belgium (Act of 22 July 1976, sectiom 9, Act of 30 June 1971
on administrative penalties in cases of breach of certain social laws,
as amended by Act of 22 July 1976, section 11),

112 Prance ({Act of 76-621 of 10 July 1976, section 4, which
inserts section L341-7 into the Labour Code).

113 Benin (Labour Ccde, section 25); Congo (Labour Code, section
33); Gabon (Labour Code, section 25); Madagascar (Labour Code,
section 25); Mali (Labour Code, section 38); Senegal (Labour Code,
section 33).

114 gnited Kingdom.

115 Observations of the Christian Trade Union Movement of the
Netherlands.

116 Botswana (Constitution, article 3); Canada (Canadian Bill of
Rights; Canadian Human Rights Act).

11?7 argentina (Constitution, articles 14, 16); El Salvador
(Constitution, article 163). Sri Lanka (Constitution, article 14(2)).

118 Argentina (Constitution, article 20); Colombia (Constitution,
article 11); El Salvador (Constitution, articles 18, 163, 182 and 191);
Mexico (Constitution, article 33 and Title I, Chapter 1). Portugal
(Constitution, article 15).

119 Canada.

120 pustria, Luxembourg,

121 Niger.
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122 syjitzerland.

123 Prance (non-contributory old-age benefit is payable only to
nationals of countries with which there is a reciprocity agreement;
previous employment abroad of foreigners is not taken into account
unless there is a reciprocity agreement or they are EEC nationals:
Social Security Code, section L 247).

124 Federal Republic of Germany (decision of 30 July 1975 of the
Federal Labour Court). The Government indicates that a decision of 13
January 1977, 4in which the court left open the question of the effect
on an unauthorised employment contract of the knowledge of both parties
that authorisation wvas needed, seemed to 4indicate that the position
taken 1in 1975 might be reversed. However, the latter decision related
to a case in which an employment relationship authorised for one year
vas continued beyond that period without a request for a new
authorisation,

125 Netherlands.

126 pustria (Act on the Employment of Poreigmers, 1975, section
29).

127 Prance (family allowvancas), Netherlands (unemployment
agsistance financed from public funds under the Unemployment Assistance
Act, for which nine weeks' legal residence is required), Switzerland
{unenployment insurance in so far as a claim by an irregular migrant
worker would lead to his detection, and certain other benefits which
the Government does not identify).

128 pustria, Luxembourg, Netherlands, Norway.

129 France, Pederal Republic of Germany.

130 Syeden: see Memorandum prepared by the International Labour
Office in Qfficial Bulletin, Volume LX (1977), Series A, No. 4, pp.

287-289. :

131 Rustria, Federal Republic of Germany, Luxemﬁourg,
Netherlands. Non-aetropolitan territory: United Kingdom (Hong Kong).

132 Canada, United Kingdom. Non-metropolitan territory: ©United
Kingdon (Hong Kong).

133 Belgium, Benin, Congo, Gabon, Hadaéascar, Mexico, Senegal.

134 Switzerland.

135 This seems to be the case in, for example, Austria,
Luxembourg, Norway., However, the latter country has irdicated that it
is revieving its legislation in this respect.

136 Sweden,

137 Austria.

138 Non-metropolitan territory: United Kingdom (Hong Kong).

139 papama: Cabinet Decree ¥o. 142 of 17 Rugust 1972.



CHAPTER 1V
EQUALITY OF OPPORTUNITY AND TREATMENT

LA

1. PRringiples set forth in t
1989 and_ 1975

278. The elimination of discrimination in employment and 1living
conditions to wvhich migrant vorkers are exposed is one of the priority
objectives of the four instruments which are the subject of the present
survey. The approach adopted by +the instruments is, however,
different. W®hereas the purpose of Comvention No. 97 and Recommendation
No. 86 is to proscribe inequality of treatment arising out of action by
public authorities, Part 1II of Convention No. 143 and Retommendation
No. 151 aim in addition at promoting egquality of opportunity and
elininating discrimination in practice.

279, Before examining each-of these two aspects of the gquestion
in turn, it should be recalled ¢that the provisions of the four
instruments as regards equality of ¢treatment apply only to migrant
vorkers and the members of their families who are lawfully within the
territory of the country of immigration. The question raised by one
government! of the definition of the family members to whom.these
provisions apply has been dealt with in paragraph 37 of the present
survey.

(a) The_1949_instruments

280, Paragraph 1 of Article 6 of Convention No. 97 reads as.
follows:

Each Member for vhich this Convention is 4in force
undertakes to apply, vithout discrimination in respect of
nationality, race, religion or sex, to immigrants lawfully within
its territory, treatment no less favourable than that which it
applies to its owvn nationals in respect of the followving matters:

(a) in so far as such matters are regulated by law or
regulations, or are subject to the control of the
adninistrative authorities -

1) remuneration, including family allovances vhere these
form part of remuneration, hours of work, ovettime
arrangements, holidays wvith pay, restrictions on home
vork, minimum age for employment, apprenticeship and
training, vomen's work and the work of young persons;
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i1y meabership of trade unions and enjoysent of the
benefits of collective bargaining;

(1ii1y accompodation;

{b) social security (that is to say, legal provision in respect
of employment injury, maternity, sickness, invalidity, o1d
age, death, unemployment and family responsibilities, and
any other contingency which, according to national laws or
regulations, is covered by a social security scheae),
subject to the following limitations:

(1) there may be appropriate arrangements for the
raintenance of acquired rights and rights in course
of acquisition;

i1) national laws or regulations of immigration countries
nay prescribe special arrangements concerning
benefits or portions of benefits which are payable
vholly out of public funds, and concerning allowances
paid to persons who do not fulfil ¢the contribution
conditions prescribed for the award of a noreal
pension;

{c) enployment taxes, dues or contributions payable in respect
of the person employed; and

(4) legal proceedings relating to the matters referred ¢to in
this Convention.

281, This provision prohibits inequalities of treatment, which
may result from legislation or the practices of the administrative
authorities in certain areas., It does not hovever oblige States to
take legislative or other measures to redress inequalities in practice,
Nevertheless, States are under the general obligation, when the matters
covered by clause (a) in particular are regulated by national
legislation, to ensure that the legislation is applied, particularly by
means of labour inspection services or other supervisory authorities.

282, The wording according to vhich the State must apply "treat-
ment no less favourable ¢than that which it applies ¢to 1its own
nationals™ authorises the application of treatament which, although not
identical, would be equivalent 4in 1its effects to, or even nmore
favourable than, that enjoyed by nationals,2?

283, The principle of equality of treatment provided for by
Convention No. 97 must be applied in various matters which will be
exapinad in greater detail in section 2 of this chapter. It aust,
however, be amade clear at this stage that Convention Fo. 97 does not
deal with access to employment and to the different occupationms. This
question is covered by the provisions of Paragraph 16 of Recommendation
No. 86,

284, The application of Article 6 of Convention Ro. 97 aight
raise certain constitutional problems in federal States. Paragraph 2
of Article 6 was thus adopted to enable these States to ratify the
Convention, even though they may not be able to meet the obligations
arising out of the principle of equality of treatment in full because
of the wvay in which powers and responsibilities are shared betwveen the
federal authorities and those of the constituent units (States,
provinces, cantons, etc.). Under paragraph 2 the provisions of
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paragraph 1 of Article 6 apply "in so far as the matters dealt with are
requlated by federal law or regulations or are subject to the control
of federal administrative authorities". 1In matters regulated by the
legislation of the constituent urnits, or which are subject to the
control of their administrative authorities, each State must determine
the extent to which and the manrer in which the provisions of paragraph
1 of Article 6 shall be applied; furthermore, in conformity with the
provisions of paragraph 7(b) (1i) of article 19 of the Constitution of
the Tnternational Labour Organisation, States must arrange for con-
sultations between the federal authorities and those of the constituent
units with a view to promoting co-ordinated action to give effect to
the principle of equality set forth in paragraph 1 of Article 6.

(b) The 1975 instruments

285, To ensure equality of opportunity and treatment in
practice, it is essential that legislation and administrative practice
should not permit any differences in treatment. Nevertheless, as many
governments stress,3 this is not enough. In the field of work and
corditions of life migrants, more than any other groups, are the
victins of prejudice and other unfavourable attitudes, Moreover, owing
to their 1lack of information and knowledge, often coapounded by
linguistic difficulties, they do not always insist on their recognised
rights. Part II of Convention ©No. 143 and Recommendation ¥o. 151
therefore contain provisions requiring not only the repeal of statutory
provisions and the modification of administrative practices which are
discriminatory, but also action by the public authorities to promote
equality of opportunity in' practice. While taking account of the
special needs of wmigration for employment, the 1975 instruments draw
their general inspiration from the Discrimination (Employment and
O-cupation} Convention (No. 111) and Recommendation (No. 111), 1958.
These instruments were the subject of two general surveys by the
Committee of Experts in 1963 and 1971,%* the findings of which should be
borne in mind vhen reading the present survey.

286. Under Article 10 of Convention FNo. 143 each State
undertakes to "declare and pursue a national policy designed to promote
and to guarantee, by methods appropriate to national conditions and
practice, equality of opportunity and treatment -in respect of
employment and occupation, of social security, of trade union and
cultural rights and of individual and collective freedoms ...".

287. Although the Convention clearly states the scope and con~-
tent of the policy to be followed - ensuring equality of opportunity
and treatment in lav and in practice in each of the fields 1listed in
Article 10 - it leaves each State the choice of methods to be followed
in declaring and pursuing this policy. These methods must merely be
"appropriate to national conditions and practicev. Depending omn
circumstances, the policy of equality of opportunity and treatment may
be established by constitutional or 1legal provisions, by a general
policy statement by the government or parliament, by a series of
administrative or 1legislative measures, or by a combination of these
various means. The fact that there is no general text expressly
setting forth a policy of equality of treatment is thus not an obstacle
to acceptance of the obligations arising out of Part II of Convention
No. 143, as one government appears to believe.S

288. It is not necessary to achieve equality of opportunity and
treatment immediately the Convention has been ratified. It is the
objective of a national policy which may be implemented progressively
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under a co-ordinated programme of positive measures, These are
described in detail in 2rticle 12 of the Convention ard in certain
provisions of the Recommendation WNo. 151 which will be examined in
sections 4 and 6 of this chapter and in chapter V.

289. P number of governments have referred to the formulation of
a national policy of equality of opportunity and treatment. Many years
ago the parliament of one country® adopted a resolution setting forth
the principle that immigrants must have the same rights and obligations
as the rest of the population. 1In another country? this policy has
beer expressed in a government statement containing a series of nine
fundamental principles applicable to immigrants. In a number of
countries® the general principle of equality between foreigners and
nationals, subject +o certain reservatiors, 1is 1laid down 1in
corstitutional provisions. Since these provisions regulate only
relations between the State and private individuals, however, and not
relations hetween private persons (particularly between employers and
vorkers), further npeasures to supplement them would appear necessary.

290, Certain governments? have stated in their report that a
policy of promoting equality cannot be fully applied to migrant
workers, during the period in which their access to employment is
subject to restrictions. One governmentt?® has also pointed out that
equality of treatment could not be achieved in all its aspects for
seasonal workers. This question, which was discussed on several
occasions during the preparatory work, called forth the following
commentary from the TInternational Labour Office: "Onder the text in
its present form, seasonal migrant workers are obviously not excladed
(as they are likewise not excluded under Convention No. 97) and they
should therefore benefit from equality of opportunity and treatment.
It seens likely, howvever, that the extent to which they vill really be
able to benefit from the 'raticnal policy' enjoined by the Convention
will depend on the time they stay in the country of employment,"1t It
would seem obvious that, although seasonal workers, like other migrant
vorkers, must enjoy equality of treatment in matters having an
impediate Lmpact such as remuneratlion, hours of work, etc., the
possibility of enabling them to benefit from measures which demand a
certain time, such as vocational training, is in practice nuch nmore
limited when account is taken of the temporary exceptions in respect of
free choice of employment authorised by Article 14 (a) of Convention VWo.
143,

291. The report of one government!2 indicates that under the
Basic Law it 4is not possible to impose an obligation on the State to
intervene in matters which are left to negotiation between management
and labour.

292. 1In this connection, it should be noted that Article 10 of
Convention No. 143 calls upon States to pursue a national policy of
equality by "methods appropriate to national conditions and practicer.
As the Committee remarked in its general survey of 1971%t3 on Convention
No. 111, which imposes an obligation stated in similar terms, this
provision does not oblige States "to intervene in certain areas in any
manaer not appropriate to such conditions and practice. 1In natters
wvhich by law and by tradition are left to be negotiated between the
parties, the State may endeavour to obtain the desired results, where
necessary, by exhortation, by attempts at persuvasion or by negotiation,
rather than by having recourse to executive measures or 1legislation.®
Article 10 of Convention No. 143 admittedly stipulates that the
national policy aust be designed "to promote™ and "to guarantee®
equality of opportunity and treatment, whereas Article 2 of Convention
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No. 111 mentions only the promotion of equality; it nevertheless
renains true that, while States are required to use the means available
+o them in order to guarantee egquality, this obligation may be imposed
on them only to the extent that it 4is compatible with national
conditions and practice. The requirement that the methods be
nappropriate to national conditions and practice™ is also expressly
stated in Article 12 of Convention ©Wo. 143, which specifies the
measures to be taken within the framework of the national policy.
Accordingly, clause (b) of Article 12, which refers specifically to the
enactment of "such legislation ... as may be calculated to secure the
acceptance and observance of the policy", cannot be interpreted as
iaposing the general obligation to enact legislation in all the fields
covered by Part 1II of the Convention. In principle the State nmust
resort to the adoption of legislative measures only in cases where such
action constitutes a method ™appropriate to national conditions and
practice™. This conclusion is not invalidated by clause (g) of Article
12, according to which States must guarantee equality of treatment,
vith regard to working conditions, for all migrant workers who perform
the same activity., On the ore hand, since this provision is part of
the general framework of Article 12, the measures it prescribes must be
taken in a manner consistent with "national conditions and practice".
On the other, a study of the preparatory work!4 reveals that this
provision was adopted "to avoid discrimination between migrant workers
according to their nationality and their particular form of
employment".

293. Unlike Article 6 of Convention No. 97, Part II of Conven-
tion No. 143 contains no special provisions governing federal States.
Given the very flexible wording of Articles 10 and 12, however, it
should be possible for these States to accept the obligations of the
Convention without prejudice to  the division of povers  and
responsibilities betvween the authorities of the federal State and those
of its constituent units. In this respect one governmentiS has
indicated that, since the field of education lies 1largely within the
competence of the cantons, the Confederation can only issue
reconmendations to persuade them to take, or dissuade them from taking,
certain measures; in the cases in wvhich the federal government has
intervered the reactions have been positive.

2. Subjects_covered by the instruments

(a) Employment and_occupation

294, Paragraph 1l(a) of Article 6 of Convention No. 97 refers to
basic working conditions, including remuneration, and to certain other
matters, including vocational traiming. It does not refer to access to
employnent.

295. The policy of equality provided for by Article 10 of Part
II of Convention No. 143 must relate, among other things, to employment
and occupation, These terms are similar to those used in Convention
No. 111, according to Article 1, paragraph 3, of which “the teras
'enployment®' and ‘occupation' include access to vocational training,
access to employment and to particular occupations and terms and
conditions of employment", It would seem logical to attribute the same
meaning to these terms imn the context of Convention No. 143, the more
so as the provisions of Recommendation WNo. 111, which <clarify the
content of these various items (Paragraph 2(b), (1) to (ii)) are
repeated in similar terms in Paragraph 2(a) to (f) of Recommendatlon
No. 151.
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296, As regards access to vocational training, enmployment and
the different occupations, Paragraph 2 of Recommendation No., 151 states
that migrart vorkers and mempbers of their families should enjoy
effective equality of opportunity and treatment in respect of access to
vocational guidance and placement services (clause (a)), access to
vocational training and employment of their own choice (clause (b)),
advancement in accordance with their individual character, experience,
ability and diligence (clause (c)), security of enployment, the
provision of alternative employment, relief work and retraining (clause
4.

297. Equality of treatment in respect of security of employment,
the provision of alternative employment, relief work and retraining is
also provided for under Article 8, paragraph 2, of Part I of Convention
No. 143. The difficulties arising out of the inclusion of provisions
concerning equality of treatment in Part I, which was originally
intended to cover only aigrations in abusive conditions, will be
exanined in Chapter VI of the present survey.,

298, "Conditions of employment" are 1listed in the remaining
clauses of Paragraph 2 of Recommendation No. 151, which mentions
remuneration for work of equal value (clause (e)), conditions of work,
including hours of work, rest periods, annual holidays with pay,
occupational safety and health measures, as well as soclal security
measures and velfare facilities and benefits provided in connection
with eaployment ({(clause (f)).

(b)  Social security

299. Both Convention No. 97 (in Article 6, paragraph 1(b)) and
Convention No. 143 (in Rrticle 10) provide that equality of treatment
must cover social security.

300. Under Article 6, paragraph 1(b), of Convention ¥No. 97
social security comprises "legal provision in respect of employment
injury, maternity, sickness, invalidity, old age, death, unemployment
and family responsibilities, and any other contingency which, according
to national laws or regulations, is covered by a social security
scheme”, This clause also provides for certain arrangements as regards
on the one hand "the maintenance of acquired rights and rights in
course of acquisition®" (Article 6, paragraph 1(b) (1)), and on the other
"benefits or portions of benefits which are payable wholly out of
public funds, and ... allowances paid to persons who do not fulfil the
contribution conditions prescribed for the award of a normal pension®
(Article 6, paragraph 1{b) (ii)).

301, It should be pointed out that, unlike the English version,
the French and Spanish text of Article 6, paragraph 1(b), of Convention
No. 97 does not mention "invalidity" among the contingencies covered.
This omission is, however, of no consequence in view of the general
terminology used in this clause, which also includes "any other
contingency which ... is covered by a social security scheme".

302. In connection with Part II of Convention No. 143, it should
be recalled that the proposed Convention prepared by the International
Labour Office did not mention social security in Article 10 for the
following reasons. Pirstly, this provision wvas "intended to supplement
the provisions already to be found in Convention Wo. 97, of which
irticle 6 4s intended, in particular, to establish equality of
treatment in social security measures relating to employment, and which
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does not prescribe reciprocity inm +this field".1®¢ Furthermore, the
questior of equality of treatment in respect of social security was
already the subject of an ILO instrument specifically designed to deal
with the technical problems which arose in this field, namely the
Equality of Treatment (Social Security) Convention, 1962 (No., 118).17"
.The reference to social security was not added until the second
discussion in the competent Conference committee, on the understanding,
however, that "the inclusion of social security in the proposed
instrument would result in the restatement of a fundamental, necessary
principle, but would not contradict other Conventions concerning the
regulation of technical questions arising in this area®,t®

) 303. As the preparatory work clearly shows, the inclusion of
social security among the fields to be covered by the policy of
equality of opportunity and treatment provided for under Article 10 of
Convention No. 183 merely restates a general principle already
formulated by other instruments. The intention of the Conference was
thus not to go into the techrical aspects of the question, still less
to challenge the principles already laid down by other instruments,
Equality of treatment as regards social security, as provided for by
Article 10 of the above-mentioned Convention, must therefore be
considered in the light of the provisions of Article 6, paragraph 1l(b),
of Convention WNo. 97, which Convention ©No. 143 1is designed to
supplement. Rccount should also be taken of the provisions of
Corvention No. 118, although there is one major difference between this
instrument and Conventions Nos. 97 and 143. Based as it is on the
principle of reciprocity, Convention No. 118 prescribes egquality of
treatment only for nationals of countries which have ratified the
Convention, whereas the provisions of Article 6 of Convention No. 97
and Part II of Convention No. 143 apply to migrant workers and members
of their families whether or not they are nationals of a country which
has ratified the Convention in question.

304, The application of the principle of equality of treatment
in respect of social security raises complex technical problems which
have already been discussed in a general survey made by the Conmmittee
of Experts in 1977.19 The conclusions of thlis survey remain generally
valid.

305. The fact that Article 10 of Convention No, 143 is worded in
very general terms as regards social security has nevertheless given
rise to a number of comments by governments,

306. One government20 questions whether equality of treatment,
relates only to benefits based on contributions or whether it applies
to other benefits as well. In this connection it should be noted that
Article 10 of Convention No. 143 lays down the principle of equality of
treatment in respect of social security in a general way and does not
therefore exclude non-contributory benefits., Nevertheless, in the
light of the intention expressed by the Conference, namely that the
inclusion of social security in Rrticle 10 of Convention No. 143 should
not conflict with the provisions of the other Conventions dealing with
this subject, it would be possible in the case of non-contributory
benefits to allow special arrangements simpilar to those authorised
under Article 6, paragraph 1(b) (i), of Convention No. 97, and Article
4, paragraph 2, of Convention No. 118,21

307. R closely related problem was raised by the government of
a counry22 whose legislation makes the grant of unemployment benefit to
foreigners under a non-contributory scheme conditional upon a period of
residence 1less than that authorised by Article 4, paragraph 2(a), of
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Corvention No, 118, Legislation of +this kind would not appear to
conflict with Article 10 of the Convention for the reasons set forth in
the foregoing paragraph. Another government23 has remarked that,
following the recent amendment of the national insurance 1legislation,
the basic old-age, 4invalidity and survivors' pensions (all non-
contributory benefits), hitherto reserved for nationals, would mnow be
paid to foreigners who could produce evidence that they had resided in
the country for a certain numbar of years. In so far as the conditions
of residence fixed by this new legislation are in conformity with those
laid down by Convention No. 118 (Article 2, paragraph 6(a), and Article
4, paragraph 2) or are authorised under the provisions of Article 6,
paragraph 1(b) (1i), of Cornvention No. 97, they should also be
considered as compatible with Article 10 of Convention No. 143,

308, One government2¢ has raised the gquestion of whether the
provisions of Article 10 of Convention No. 143 respecting social
security also cover the payment of benefits abroad. part II of
Convantion No. 143 and Article 6 of Convention No. 97 apply only to
migrant workers and members of their families 1lawfully within the
territory of the country of employment. These provisions are not
therefore designed +o deal with the payment of benefits to
beneficiaries residing abroad. This guestion is, however, dealt with
in Pparagraph 34 of Recommendation No. 151, at least as far as concerns
enployment injury benefits.

309. The same government also states that for old-age insurance
purposes the totalisation of periods of dinsurance arising out of
earlier periods of employment abroad is in principle recognised only
for certair privileged categories of foreigners and for nationals of
countries with which a reciprocity agreement has been concluded. This
is part of the more general question of maintenance of rights in course
of acquisition, which 4is based on complex technical criteria and can
therefore not be regulated by Part II of Convention No. 143, Article 10
vhich merely restates a general principle as far as social security is
concernad,.?s

310, Pinally, two governments2¢ mention certain differences in
treatment between foreigners and nationals as regards the benefits
grarted under transitional schemes. 1In the light of the considerations
set forth above, it is permissible for benefits of +this +type to be
governed by special arrangements, as expressly provided for by RArticle
4, paragraph 3, of Convention No. 118.

(<) Trade union_rights

311, Article 6, paragraph 1(a)(ii), of Convention Vo. 97
stipulates that egquality of treatment must be applied in respect of
membership of trade unions and enjoyment of the benefits of collective
bargaining.

312, Article 10 of Convention No. 143 provides that the policy
of eguality of opportunity and treatment mnust cover “trade union
rights®, The content of these rights is described in greater detail in
Paragraph 2(g) of Recommendation No. 151, which covers membership of
trade uniorns, exercise of trade union rights and eligibility for office
in trade unions. This Paragraph also mentions eligibility for office
in labour-management relations bodies, including bodies representing
workers in undertakings.
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(4d) Culturgl rights

312, The inclusion of cultural rights in Article 10 of Conven~
tion No. 143 wvas decided during the second discussion of the draft
instrument by the competent Conference committee. This reference would
appear to have been introduced in order to give express recognition to
the right of migrant wvorkers to participate in the cultural l1ife of the
country and to maintain and develop their own cultural heritage in the
same conditions as nationals.

314, One goverrment27 has gqueried whether cultural rights also
cover the right to education in general, and whether the conditions of
residence to which the award of education grants is subject would in
consequence be contrary to the principle of equality as provided for by
Article 10.

315. Such an interpretation might be supported by the fact that,
following the adoption of the amendment to include "cultural rights" in
Article 10 of the Convention, another amendment, referring among other
things to equality of opportunity as regards general education, was
vithdrawn by its author as pursuing siamilar objectives.2® Noreover,
Paragraph 2(i) of Recommendation WNo. 151 refers to the benefit of
educational facilities. It should, hovevet, be borne in mind that the
question of education does not in principle lie within the ILO's field
of competence. Account is taken of educational matters only in so far
as the completion of certain studies constitutes a condition for access
to certain occupations or professions, or to a given course of
vocatioral training. Be that as it @may, the 1inclusion of cultural
rights 4in Article 10 of Convention No. 143 cannot be cohsidered as
anything more than the statement of a general principle whose purpose
cannot be to regulate all questions resulting from its application,
particularly those relating to the granting of scholarships and various
other forms of educational assistance. 1In this respect it will be
noted that, although the Convention against Discrimination in
Education, adopted by the UNESCO General Conference on 14 December
1960, provides that foreigners residing on the national territory aust
enjoy access to education (Article 3(e)), it only expressly prohibits
different treatment as regards scholarships and other forms of
assistance as bstveen nationals (Article 3(f)).

(e) Individual and collective freedoms

316. The inclusion of individual and collective freedoms in
Article 10 of the Convention was the subject of lengthy discussions in
the Conference committee, since certain reservations had been made as
regatds political rights. These reservations vere summarised as
follows in the report prepared by the International Labour Office for
the second Conference discussion:

The addition of the words "and of individual and collective
freedoms"”, which wvas decided on during the first discussion,
continues to provoke objections and requests for explanation., It
is clear from the discussions that the Workers' aembers who
sponsored this addition had chiefly in mind such forams of freedom
as "freedoer of information, expression and assembly" and not
"political rights"®. After the rejection of a subamendment
intended to stipulate the exclusion of rights of a political
nature, two Government members considered that political rights
vere included 4in "individual and collective freedoas". This
interpretation was not accepted by the Employers' and Workers'
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members. It 1is thus <clear that, although the majority of the
Committee wished to avoid the negative effect that would have
resulted froma express exclusion, the proposed text is not
intended to cover "political rights" but rather the exercise of
various "freedoms" on the ground ¢that they are linked to the
exercise of labour and trade union rights.29

317. These explanations show that the term "individual and
collective freedoms" 1is to be interpreted as meaning freedoms such as
freedom of information, expression and assembly, on which the full
exercise of trade union rights depends, as stressed by the Conference
in its 1970 resolution concerning trade union rights and their relation
to civil liberties. This expression does not cover political rights,
even 1f such rights are to some extent recognised for migrant workers
in certain countries, 30

(f) General conditions of life

(i) Housing

318, Both Article 6, paragraph l(a) {iii), of Convention No. 97
and Paragraph 2(i) of Recommendation No. 151 provide that equality of
treatment should cover accommodation or housing,

319. ©Pquality of treatment in respect of accommodation, as
provided for by Convention Ko. 97, covers the occupation of a dwelling,
to which nmigrant wvorkers must have access in the same conditions as
nationals. When the Conference adopted Article 6, paragraph 1 (a) (iii),
of Convention No. 97, it was equally concerned with conditions of
hygienic accommodation.3! A special clause to this effect was not,
hovever, 4included in ¢this provision, since it might have been
interpreted as granting more favourable treatment to foreigners than to
nationals. Oon the other hand, Article 6, paragraph 1l(a) (iii), cannot
be taken to refer to access to home ovwnership or consequently to the
various forms of public assistance which may be granted with g viewv to
facilitating property ownership. This conclusion, moreover, would
appear to be confirmed by the provisions of the Model Agreement annexed
to Pecommendation No. 86. Firstly, housing conditions are the subject
of a separate provision of the Agreement (Article 20)32 and are no
longer included in the matters in respect of which equality of
treatment is to be applied, which are dealt with in Article 17.
Secondly, 1Article 18(b) of the Rgreement, which applies essentially to
permanent emigration, contains an express provision relatirg to
equality of treataent in respect of the acquisition, possession and
transmission of immovable property, which is not included in Article 6
of Convention No. 97.

320, In these circusmstances, the provisions of national 1legis-
lation reserving for nationals the benefit of various subsidies and
other forms of public assistance for the purpose of acguiring the
owvrership of their own homes, mentioned by certain governments,33 do
not come within the scope of Article 6, paragraph 1({a)(iii), of
Convention WNo. 97; the same is true of national regulations limiting
or restricting the right of foreigners to acquire immovable property.
This consideration would also appear to apply to Paragraph 2(i) of
Recommendation No. 151, the provisions of which supplement the 1949
instruments.
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(ii) Legal_proceedings

321, Onder Article 6, paragraph 1(d), of Convention No. 97
equality of treatment mnust apply in respect of "legal proceedings"
relating to the matters referred to in the Convention. This clause is
wordad in sufficiently general terms to cover not only proceedings
before the ordinary courts, but also proceedings before a specialised
instance competent in labour matters, such as a conciliation board.3¢
It also covers general procedural rules, such as legal aid and the
deposit of a security to guarantee the payment of costs, in so far as
the dispute relates to matters covered by the Convention.

322. 2rticle 10 of Convention No. 143 contains no provisions on
this subject. It is nevertheless important for migrant workers to have
access to the courts in the same conditions as nationals to enable them
+o0 exercise their right to equality of treatment effectively.

(1ii) Other fields

323. Equality of treatment in respect of remuneration may be
threatered if the employment of a migrant wvorker is subject to a
special tax. Por this reason Article 6, paragraph 1(c), of Convention
No. 97 also refers to "employment taxes, dues or contributions payable
in respect of the person employed".

324, Praragraph 2 of Recommendation No. 151 provides in nore
genéral terms that migrant workers and their families should enjoy
offective equality, opportunity and treatment in respect of "conditions
of life" including housing and the benefit of social service and
educational and health facilities (clause (1)) and also covers "rights
of full membership in any form of co-operative" (clause (h)).

3. BRepeal or_abolition of discriminatory
legislative or administrative_measures

(a) General

325. Article 6 of Convention No. 97 4implies the repeal or
abolition of discriminatory legislative measures and practices in the
fields covered by the instrument. A similar obligation 4is expressly
stipulated by Article 12(d) of Convention No. 143, under which States
must "repeal any statutory provisions and modify any administrative
instructions and practices vhich are inconsistent with the policy" of
non-discrimination.

326. On the basis of the information available it would appear
that, as far as the field of labour is concerned, formal discriminatory
provisions are to be found only as regards a limited number of matters
mainly concerned with trade union rights, social security and access to
employment,

327, The problems posed by the implementation of the principle
of equality of opportunity and treatment in social security will not be
discussed here, since they vere already the subject of a general survey
by the Committee of Experts in 1977 (see above, paragraphs 299 to 310).
The difficulties raised by the application of the principle of equality
of opportunity and treatment as regards access to employment will be
dealt with in section 3(b) of this chapter.
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328, As regards trade union rights, national 1law and practice
generally recognise the right of foreign workers to join trade union
organisations in the same conditions as national workers. In sone
countries,3S howvever, the conrdition of nationality or citizenship is
required for trade union membership, while in others3¢é foreigners may
become members of trade unicons only subject to certain residence
qualifications and/or to conditions of reciprocity. Finally, the law
may also make it compulsory for there to be a certain percentage of
national workers in trade union organisations.37

329, FEligibility for trade union office is more frequently
subject to a nationality condition,38 which in certain countries may be
waived after a prescribed period of residence or employment3® or when
there is a reciprocity agreement between the countries concorned.+® The
law*t also sometimes fixes the proportion of trade union officers who
nust be nationals.

330. The question of the exercise of trade union rights is nmore
difficult to judge. An examination of the information supplied by
governments has not revealed the existence of legal restrictions based
on nationality as regards the exercise of trade union rights -
including the right to take part ir disputes - by foreign workers,
either as officers or as members of an organisation. This guestion
should nevertheless be examined in the light of the often widespread
discretionary powers enjoyed by administrative authorities to order the
expulsion of foreigners. Depending on the manner in which these powers
ara exercised, they may constitute a genuine impediment to the exercise
of trade union rights by foreign workers.

331, As regards eligibility for office in 1labour-management
relations bodies, which is specified in Paragraph 2(g) of
Recommendation WNo. 151, certain governments42 have mentioned the
existence of legal provisions limiting the rights of foreign workers to
be mnembers of such bodies. The legislation of a number of countries+3
has, however, been amended to ensure equality of treatment between
foreigners and nationals in this field.

332, In other fields there are few legislative or administrative
provisions making distinctions on the basis of nationality.

333, No government has reported the existence of discriminatory
provisions as regards conditions of work. In most cases the labour
legislation applies equally to foreign wvorkers under the general
prcvisions relating to its scope.

334, As regards security of employment, it is important that the
guarantees stipulated by law, for instance in the event of unjustified
dismissal or staff reductions, apply to foreign workers as well as to
nationals. Where the legislation makes this protection subject to a
certain type of contract, such as contracts of indeterminate duration,
it should be extended to foreign workers on the same teras as to
nationals, subject to the temporary exception provided for by Article
14 (a) of Convention No. 143, According to the available information,
lavs which make express distinctions in this field are rare. 1In some
countries, ¢4 hovever, the legislation provides that foreigners, or at
least those who are subject to work permit restrictions, should be the
first to be disamissed in tha event of staff reductions. In other
countries+s <+he provisions governing the procedure of staff reductions
and the reinstatement of dismissed vorkers apply only to nationals. )

335, Some governments refer to practices which may have the
effect of limiting the access of foreigners to vocational training. 1In
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one country4é only nationals have access in principle to the services
provided by the training centres. In another,+6Pls the access of
foreigners to vocational training is subject to a residence
qualification. One government4? reports that, although the vocational
training legislation makes no distinction between nationals and
foreigners, the latter must, i1f ‘they wish to take a course of
apprenticeship <training, obtairn an authorisation which is granted only
after examination of the apprerticeship situation. In another
country*® foreigners do not have access to the vocational training
courses organised by the public authorities during the period in which
they are subject to restrictions as regards access to employment.
Vocational training is not an end in itself but must be employment=-
oriented. In so far as given jobs are not open to foreigners during a
given period, vocational training for these jobs is of doubtful value.
It should, moreover, be noted that Article 1l4(a) of Convention No. 143
allovs restrictions on free choice of employment for a 1limited period
which must not exceed two years.

336. As expressly provided by Article 6, paragraph 1l(b), of
Convention No. 97, it is important for migrant-vorkers to have access
to the courts in the same conditions as nationals iIif they are to
exercise <their rights effectively. This is not the case in one
country,*? where foreigners may not institute legal proceeedings
vithout depositing a security to cover the costs of the proceedings and
are entitled to legal aid only on a reciprocity basis. The government
states, however, that the repeal of these provisions is under study.

337, As regards general conditions of life, it would appear from
the information available that foreigners generally enjoy equal
treatment, at least in law. This is particularly so as regards access
to social services (see on this question paragraph #41 below) and to
educational and health facilities. In one country,S° hovever, the
legislation gives priority to nationals as regards access to low-cost
housing. Another governmentS! states that owing to the structure of
co~operatives, foreign workers cannot be full members of thenm.

(b) Special_problems_concerning
access_to_employment

338. As has already been stated, equality of opportunity and
treatment as provided for by Article 10 of Convention No. 143 also
covers access to employment. The application of this principle does
not, however, imply that any foreigner has the right to demand freedon
of access to employment on the territory of a State which has accepted
the obligations of Part II of Convention ¥o. 143, since the latter
applies only to migrant workers and their families lawfully within the
territory. It 4is only once he has been admitted to a country of
immigration for purposes of employment that a worker will becone
entitled to the protection provided for in this part of the Convention.
Article 10 does not therefore affect the right of a State to admit or
refuse to admit a foreigner to its territory; nor is 1its purpose to
regulate the issue or renewal of residence or work permits. It is only
vhen such documents contain restrictions or conditions contrary to the
priniciple of equality of opportunity and <treatment 1laid down in
Article 10 of Convention No. 183 that States may have to amend their
law or practice in accordance with Article 12(d).

339. Article 14 of the Convention authorises certain
restrictions on the principle of equality of treatment as regards
access to employment. Some of these, which are general in scope,



MIGEANT WORKERS 93

authorise States to make the free choice of employment subject to
temporary restrictions during a prescribed period vhich may not exceed
tvo years (Article 1li(a)). Others, which are of a specific nature,
allow permanent restrictions to be 4imposed on access to liwmited
categories of employment or functions vhere this is necessary in the
interest of the State (Article 1l4(c)).

(1) General restrictions

340. Article 14 (a) of Convention No. 143 provides that a Member
nay:

make the free choice of employment, wvhile assuring migrant
vorkers the right to geographical mobility, subject to the
conditions that the migrant vorker has resided lavfully in its
territory for the purpose of employment for a prescribed period
not exceeding tvo years or, if its lavs or regqulations provide
for contracts of a fixed term of less than two years, that the
vorker has completed his first vork contract.

341. It should be recalled that Recommendation No. 86, Paragraph
16 of which already advocated eguality of treatment as regards access
to employment, authorises temporary restrictions for a period of five
years. This wvas the period originally proposed by the oOffice in its
lav and practice report.

342. Article l4(a) of Convention No. 143 makes a distinction
betveen restrictions on free choice of employment which may be
authorised by the national legislation for a certain period and the
right to geographical wmobility, wvhich nust be assured wvhatever the
duration of the residence or employment.

Restrictions on_free choice of employment

343. The legislation of most countries, with the exception of
those wvhere immigrants are permanently admitted on arrival, contains
restrictions which may affect free choice of employment. These
restrictions may directly 1limit the access of migrant vorkers to
employment by regulating the circusmstances in wvhich +they wmay change
jobs or by establishing priorities for employment in favour of national
workers, The employment of migrant wvorkers is indirectly affected by
other lipitations such as statutory provisions requiring employers to
obtain authorisation to employ foreign wvorkers or fixing the proportion
of national workers wvho must be employed in an undertaking.

344, The practices followed in different countries as regards
direct restrictions on the circumstances in vhich a worker may change
his job vary in restrictiveness. 1In many countries wvork permits are
issued to foreigners - at least during the initial period - for a given
post in an undertaking®2 or for a given employer.S3 This also appears
to be the case in countriesS¢ vhich distinguish between permanent and
temporary diemigrants, in respect of the latter category. In certain
cases authorisation may be granted for a given occupation or branch of
activity wvithout being limited to a single employer, either from the
start of the initial period of employmentSS or when certain conditions
of residence and employment have been fulfilled,Sé

345, When the permit is issued for a given post or a given

employer, the worker may change his employment or employer only under ™
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certain conditions. This is also the case with changes in the
authorised occupational categories. 1In some countriesS? a worker may
not in principle change employers during the first year. In othersse
vorkers holding a work permit issued for a given occupation may not as
a rule engage in an occupation other <than that authorised by the
permit. Moreover, in most casesS® the authorisation to change employer
or occupation is granted orly after an examination of the employment
market situation.

346, In a number of countriesé® +the employer may employ a
foreign worker only if bke has been authorised to do so. This
authorisation, which 1is necessary for the employer, nust be
distinguished from the work permit, which is necessary for the worker.
The legislation of some countriesét requires both an enmployment
authorisation and a work permit. BAlthough the employment authorisation
must be obtained by the employer, it is none the less restrictive in
its effects on the occupational mobility of foreign workers, since they
may not be hired by employers who have been refused employment
authorisations. Depending on the case, an employment authorisation
will be grarnted only if warranted by the employment market situationé2
or if <the quota of foreign workers which has been fixed for each
undertaking is not exceeded,®3

347, Restrictions on the employment of foreigmers, by means of
work permits or employment authorisations, are generally imposed during
a preliminary phase and are progressively relaxed after a prescribed
period of residence or employmert, when the worker acquires the status
of a permanent resident or becomes entitled to an unrestricted work
permit. The duration of such restrictions on employment varies
considerably from one country to another. Apart from a limited number
of cases where migrant vorkers are admitted on a permanent basis on
arrivaleé¢ or wvhere the right to free choice of employment is in
principle acgqguired after one year of residence,¢S the available
information indicates that restrictions on occupational mobility fixed
by national 1legislation cover periods ranging from three to ten
years,%¢ whereas the mpaximum period authorised by Article 1l4(a) of
Convention No. 143 is tvo years. There are, however, only three
countriesé? in which the limit exceeds five years. 1In certain cases
its duration may be reduced for nationals of countries with which
bilateral or multilateral manpower agreements have been concluded,¢®
Moreover, restrictions on employment may be abolished for workers from
countries belonging to a zone of free movement of labour.s6?®

348, Although it is normal for restrictions on the possibility
of changing Jjobs to be progressively relaxed on the expiration of a
period prescribed by natioral legislation, this is not always the case.
One government,?9% whose immigration policy makes a distinction between
immigrants admitted on a permanent basis and temporary migrant workers,
states that permits are granted for the latter only for a specific
period and a specific job; these workers may thus not change employment
without obtaining a new permit, whatever the duration of their stay in
the courtry. This also seems to be the situation in certain developing
countries, 71 vhose policies aim at_  promoting the employment of
nationals, and 4in some countries,71bis traditionally considered
countries of emigration, which are experiencing a modification of
migratory movements.

349, Restrictions on the access to employment of foreign workers
may also be the result of employment priorities in favour of national
workers. In some cases?2 priority will be given to nationals followed
by certain privileged categories of foreigners belonging to the same
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community. In certain countries?3 the legislation obliges employers to
give preference to nationals. In other countries?¢ the employment
service is responsible for ensuring that the priorities established in
favour of nationals are observed. In both cases this situation would
appear to be contrary to the principle of equality of treatment as
regards access to employment when it exceeds the period allowed by
Article 1l4(a) of Convention ¥No. 143, In a number of countries,
however, it seems that priority is granted only over foreigners who do
not reside in the country.

350. In ore country,?+bPis a 1ist of occupations closed to
foreigners is laid down by law. When such a prohibition is permanent,
it is cortrary to the principle of equal treatment, unless it is
linited to the categories of employment or functions wvhich it is
necessary to reserve for natiorals in the interests of the State (see
paragraphs 357 to 359 below).

351. Fquality of access to employment presupposes that
foreigners have the right of access to employment services in the same
conditions as nationals, This is not always the case, since in certain
courtries?s only nationals may be registered with the enployment
services.

352, Certain provisions?6¢ fix the maximum percentage of foreign
vorkers vho may be employed in an undertaking. In certain cases the
total wages wvhich may be paid to foreigners are also subject. to a
guota. Depending or the composition of the foreign vorkforce,
provisions of this kind may involve the risk of restricting the
possibilities of access to employment, at least for certain
occupational categories of foreign wvorkers,

353, The exenmptions provided for by Article 1l4{a) of Convention
No. 143 also apply-to members of migrant workers' families, although
they are not expressly mentiored. 1In so far as family members have not
acquired permanent residence status or an unrestricted work pernit,
they may not usually take a job without a permit,?? the issue of which
vill in principle depend on the employment market situation and may be
subject *o a residence qualification.?8 It would also seem that
restrictions on employment in a number of countries cease to be applied
to members of migrant workers' families when they are 1lifted for the
vorkers themselves.?® One country,®® hovever, indicates that it has
abolished the derived right of the spouse to an urrestricted work
permit.

Geographical mobility

354, Article 1l4(a) of Convention No. 143 expressly stipulates
that national 1legislation may not restrict the right to geographical
mobility of migrant vorkers lawfully within the territory, wvhich they
must enjoy from the beginning of their stay in the same conditions as
national workers.

355, One government®! points out that, although migrant workers
in principle enjoy the right to geographical mobility, the existence of
this right is conditional upon the issue of an employment authorisation
for the job concerned. This situation is not incompatible with Article
l4{a) of Convention No. lu43. 1In adopting this provision, it wvas the
intention of the Conference to proscribe legislative provisions or
administrative practices restricting the freedom of movement of foreign
vorkers legally within the territory such as those authorising them to



96 REPORT OF THE COMMITTEE OF EXPERTS

reside only in a given region or prohibiting their entry to certain
areas. Article 1l4(a), on the other hand, does not prevent the
imposition -~ at least during the preliminary phase - of certain
restrictions on access to employment which may have an indirect affect
on geographical mobility, such as work permits issued for a given post
or employer or permits valid for a given region,82

356, In federal States83 the principle of geographical mobility
may raise certain difficulties when the constitutional system allowvs
the constituent units freedom to admit or refuse to admit a foreigner
to their territory, since foreign workers who are lawfully admitted to
the territory of one unit of the federation may not be authorised to
transfer their residence to that of another. 1In view of the flexible
vording of Article 12 of Convention No. 143, a solution to these
problems may be found by "methods appropriate to national conditions
and practices", without affecting the division of powers between the
federal State and its constituent units.

(ii) BRestrictions necessary in_the
interests of ths State

357. OUnder Article 1l4(c) of Convention No., 143 States nmay
“restrict access to limited categories of employment or functions where
this is necessary in the interests of the State", Unlike clause (a) of
Article 14, which authorises general restrictions on access to
enployment for brief periods, this provision allows foreign workers to
be permanently excluded from certain categories of employment or
functions.,

358, In some countries restrictions on the employment of
foreigners are confined to certain specified posts in the national
administration®¢ or certain posts in the fields of national defence and
security.85 Generally speaking, however, foreign workers do not appear
to have access to the civil service, at 1least to the permanent
establishment. 1In certain cases this exclusion may also extend to
enterprises in the public sector.s8s

359, The concept of "public service" may cover a wide range of
activities, which may vary considerably from one country to another.
This is also true of public undertakings. In these circumstances it
night be useful for governments to re-examine their law .and practice in
the 1light of the criteria mentioned in Article 1l4(c) of the Convention.
This provisions allows restrictions on the access of foreigners to
employment provided that two conditions are fulfilled. Pirstly, the
exceptions nust relate only to "limited categories of employment or
functions" and secondly they must be necessary "in the interests of the
State". The Convention thus envisages situations where the protection
of the interests of the State justifies the reservation of certain
employment or functions, by reason of their nature, to the citizens of
that State.87?

(i1i) Recognition of occupational
qualifications acquired abroad

360, In many countries the completion of certain training or
study courses is a necessary condition for the holding of certain jobs
or the exercise of certain occupations. This is often a general
requirement, which applies both to nationals and to foreigners, and
does not imply formal inequality of +treatment based on nationality.
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However, the difficulties which forelgn workers may face in obtaining
recognition of the occupational qualifications which they have acquired
abroad, may in practice result in their being refused access to certain
jobs and to occupational advancement. Tt is accordingly important for
States to mnake use, as far as possible, of the possibility provided
under Article 14(b) of Convention No. 143, according to which they nmay
"after appropriate consultation with the representative organisations
of employers and vorkers, make regulations concerning recognition of
occupational qualifications acquired outside [their]) territory,
including certificates and diplomas".

361. Initiatives have been taken along these 1lines in several
countries, 88 both in the public and private sectors. 1In certain cases
the legislations8? provides for the recognition of foreign diplomas,
subject to the existence of certain guarantees regarding the level of
the knovledge acquired. In othe cases®® special committees have been
set up to advise the competent authorities and the employers on.the
value of the technical and academic knowledge acquired abroad. These
bodies may make comparative studies and on-the-spot surveys in order to
ascertain the level of occupational qualifications in other countries
by comparison with the national standards. For this purpose they make
and nmaintain contact with other organisations fulfilling similar
functions in other countries.

362. VNotevorthy efforts have also been made at the international
level, ONESCO, for instance, has embarked on a programme which 1is to
culminate in the preparation of an international Convention on the
mutual recognition of titles, degrees and diplomas awvarded by higher
learning and research institutions in all countries. Certain regional,
governmental®! or non-governmental??2 organisations have also made
efforts to promote the international recognition of diplomas and
qualifications. Finally, some countries have mentioned international
agreements on this subject,®2bis

4. Legal protection _against discriminatory_acts

363, The provision in Article 12(b) of Convention No. 143 that
States shall "by nethods appropriate to national conditions and
practice, enact such legislation ... as may be calculated to secure the
acceptance and observance of the policy™ of equal opportunity and equal
treatment 1is nodelled on a corresponding provision of the
Discrimination (Employment and Occupation) Convention, 1958 (No. 1l1l1).

364, RAlthough Convention and Recommendation WNos. 111 do not
cover discrimination on the basis of nationality, they do extend to
grounds which may form the basis for discrimination in practice against
nigrant vorkers and their families, vho may be the victims of prejudice
by reason of their race, colour, religion, national extraction or
social origin rather than their foreign nationality as such. For this
reason, several of the legislative provisions and enforcement
procedures considered in the general surveys of the 1958 instruments
may be useful weapons in seeking to combat discrimination against
inmmigrants. Reference 1s accordingly made to the relevant paragraphs
of the earlier surveys;®3 this section of the present survey will be
confined to «considering general anti-discriminatory legislation and
nachinery introduced since the 1°71 survey and provisions designed to
ensure equal opportunities apnd treatment specifically for migrant
workers.
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(a) Legislation prohibiting discrimination

365, Two countries have recently introduced anti-discrimination
legislation which, while it is primarily aimed at racial dis-
crimination, applies to discrimiration on the grounds of "colour, race
or ethnic or national origins"®¢ or "race, colour, descent or national
or ethnic origin",?s and accordingly, as indicated ir the preceding
paragraph, may be relevant to the problems of certain immigrants who
may face discrimination on these grounds rather than on the basis of
their nationality. 1In both cases the legislation applies to employment
{ecgagement, terms and conditioms, +training, promotion, dismissals,
access to the services of employment agencies), the disposal and
conditions of occupation of 1land, housing and other accommodation,
access to places, vehicles and facilities available to the public, the
provision of goods and services offered to the public ard, in one
case,®6 the right to joir trade unions., Discriminatory advertisements
are prohibited. One country,®? in which the adoption of similar
legislation had been noted in the 1971 survey, has recently amended its
legislation to include "nationality" as one of the grounds on which
discrimination 1is prohibited. Comprehensive legislation of this kind
is generally accompanied by machinery for its enforcement, an aspect
which is considered later in this section.

366. In some cases, provisions expressly prohibiting dis-
crimination on grounds of nationality are contained in more general
legislatior, such as the Labour Code. Such prohibitions may relate to
the terms and conditions of employment generally,?® or be limited to
renuneration.®?® In the case of provisions of this kind, it is important
that they should be legally enforceable by migrant workers 1in whose
case they are not respected, as is foreseen in one of the Labour Codes
exanined!00 wvhich provides that if a foreign worker's remuneration is
fixed at a rate lover than that of nationals he has the right to demand
that it be aligned with the remuneration for nationals.

367. Another method of providing 1legal protection against
discriminatory treatment of migrant workers adopted in some countries
is to include in the legislation governing the employment of foreigners
provisions guaranteeing equal treatment with nationals in respect of
conditions of employment,101 or providing that authorisations to employ
foreign workers will only be granted to @employers on condition that the
workers concerned enjoy the same remuneration and terms of employment -
as nationals,192 Sipmilar guarantees are sometimes included in bilateral
agreenments. Thus the agreements concluded by one country of
immigrationto3 provide that the workers immigrating under their
proevisions shall enjoy equal conditions with nationals in respect of
renuneratior and terms of employment, within the framework of the legal
provisions, local or occupational practice and, if applicable,
collective labour agreements.

368. In one country,!94 a collective agreement has been con-
cluded between +the «central employers' and wvorkers' organisations
providing that foreign workers may not be given 1less favourable
treatment than the majority of comparable national workers in the
undertaking as regards remuneration, and other employment and social
conditions. ’

369, » further form of legislative action agalnst discrimination
is the introduction in one country19s of penal sanctions, in the form
of imprisonment and/or a fire, for the refusal to employ or the
dismissal of a vorker by reason of his origin or his belonging or not
belonging to a particular ethnic group, natiom, race or religion,
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{b) Enforcement machinery

370. The enforcement of provisions of the labour legislation and
criminal lav designed to ensure equality would normally fall to the
authorities responsible for ensuring their observance, in particular
the labour inspection authorities, industrial relations bodies and the
courts. Por the effective enforcement of provisions of this kind on
the initiative of an aggrieved individuwal migrant worker, what may be
needed is advice and assistance to help him bring his complaint to the
attention of the competent body: this is a matter which is dealt with
later in +this chapter in paragraphs 399 to 401 and in chapter V,
section 3 concerning social services,

371. Bilateral agreements concerning migration for employment
normally contain provisions designed to ensure their application., 7In
particular, they provide that the consular authorities of the country
of origin of the migrant workers may present to the authorities of the
countries of employment any complaints and claims relating to the
application of the agreement; and that a joint commission composed of
delegates from the States Parties may be set up to examine problems and
seek solutions. Machinery of this kind provides a chapnel through
vhich migrant workers can obtain the assistance of the authorities of
their hom2 country in having their cases investigated when provisions
of bilateral agreements requiring equality of treatment are not
respectad.

372. The type of machinery which has been set up to secure the
observance of general anti-discrimination legislation was described in
the Committee's general survey of 1971.10¢ Further measures of this
kird have been 4introduced in connection with new anti-discrimination
laws. Thus one country!©9? has appointed a conciliator to 4investigate
suspected discriminatory practices or acts - either on his own
initiative or on the basis of a complaint, which need not come from a
person affected -~ to seek tc conciliate and secure a settlement of
individual cases of discrimination. If the conciliator is wunable to
effact a settlement he pay recommend the institution of civil
proceedings. These proceedings are in principle brought by the
government law officer; it 41is only if he fails to follow the
reconmendation that the aggrieved person may himself bring an action,
The remedies available in such proceedings 4include damages and an
injunction against continuing discriminatory action. Similar machinery
is instituted wunder the 1legislation of another country,108 the
principal differences being that it is for the aggrieved person hinmself
to institute proceedings if the conciliation procedure fails and that
the court may, in addition to granting an injunction and damages, order
the defendant to take action to place the aggrieved person in the
position in which he would have been if he had not been the victim of
discrimination.

373. oOne country which had earlier introduced conciliation and
enforcement machinery of this kind has since reinforced it, as well as
extending it to cover discrimination on the basis of natiomality.
Under the new 1legislation19? proceedings may be brought by the
complainant before an industrial tribunal in cases of discrimination in
employment or before the civil courts in other cases. The Commission
for Racial Equality, vhich replaces the earlier bodies, has power to
conduct investigations, to make recommendations both generally to the
government for changes in the law or otherwise, and in individual cases
for changes in policies or procedures with a view to promoting equality
of opportunity, and to issue non-discrimination notices which it can if
necessary enforce by taking 1legal action. The Commission may also
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issue codes of practice on the elimination of discrimination and
promotion of equality in the employment field, and may provide
assistance to an aggrieved individual in bringing procsedings where the
case raises a point of principle or where the «circumstances are such
that it is unreasonable to expect the complainant to deal with the case
unaided. A further innovation to help individuals is the issue of
standard forms on which the aggrieved person may put questions to the
person responsible for the treatment he is complaining of and on which
the latter can reply. As is stated in a guide to the 1legislationtto
published by the authorities:

The exchange of questions and answers will focus attention
on what would have to be shown in order to prove unlawful
discrimination, but the wmairn purpose is to establish as far as
possible both the facts of the grievance and, in particular, the
reasons why the respondent took the action complained of. 1In
some cases the exchange of information may show the complaint to
have been groundless, or based on a misunderstanding. In others
it may result in a settlement so that 1legal proceedings are
unnecessary. Where proceedings are instituted, it should help to
simplify them by identifying in advance what is agreed and what
is in dispute between the parties.

374, As is illustrated by the above examples, legislation is not
in itself sufficient to outlaw discrimination. It needs to be
supplemented by effective machinery and practical measures, in
particular because the migrant workers themselves, by reason of the
very facts which 1lay them open to discrimination, may not be in a
position to take the initiative to secure respect for the 1legislation,
for example, through ignorance or fear of reprisals. It is for this
reason that procedures of the kind described above, under which
independent persons or bodies are able to take the initiative in
investigating violations and enforcing the application of the
legislation, are a particularly useful supplement to normal procedures
under which the initiative lies with the aggrieved person himself.

5. Measures_designed to promote_egqualjty of
opportunity and treatment

375. As is clear from the contents of the migrant workers®
instruments themselves as well as from governments' reports, it is
generally recognised that the absence of discriminatory legislation, or
even the existence of legislation prohibiting discrimination and
providing remedies against infringements, is not sufficlent to ensure
equality of opportunity and treatment in practice. Positive action to
secure acceptance and observance of the principle of non-discrimination
by society generally, and to assist amigrant workers and their families
to make use of the equal opportunities offered them, are essential
elements in the policy provided for in the 1975 instruments,

376. Article 12 of Convention No. 143 sets out a number of
measures to be taken, by methods appropriate to national conditions and
practice, to promote the effective observance of the policy of equality
of opportunity and treatment. These include the contribution to be
nade by employers' and workers' organisations and other appropriate
bodies, measures to inform and educate the public and educational
programmes and other measures to assist migrant vworkers and their
families to exercise their rights and to share in advantages enjoyed by
nationals. These three types of action will be considered in the
following paragraphs.
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(a) Co-operation with employers' and workers!'
organisations_and other bodies

377. Article 12(a) of Convention No. 143 calls on States to seek
the co-operation of employers! and workers' organisations and other
appropriate bodies in promoting the acceptance and observance of
national policy in respect of migrant workers.,

378. An important means of securing such co=-operation is to
associate these organisations in the formulation of national policy in
regard to immigrants and in measures to implement that policy. One
government,!1t for example, established a special commission, in wvhose
vork representatives of the employers' and vorkers! organisations
participated, to vwork out a global national policy on the employment of
migrant workers and the social integration of their families; the
conbnission's recommendations formed the basis of the government's
presant policy, which is being implemented in close collaboration with
all those concerned.

379. In a nuamber of countries,!!2 enployers' and wvorkers*
organisations are represented in a national body responsible for
migrant workers' questions, which 1s consulted on such matters as
immigration policies and practices, gquestions relating to the
enployment of foreign workers and measures to assist migrant workers
and their families to adapt to the host society.

380, An interesting example of the close association of
enployers' and vorkers' organisations in action on behalf of migrant
vorkers is their representation on the panagement conmittee of one
country's113 Ipmaigration Service, which is responsible for emncouraging,
supporting and co-ordinating the activities of other services on behalf
of immigrants, for providing assistance to immigrants in adapting to
life in the host country, for arranging housing for immigrants, for
proposing further measures to assist immigrants and, in particular, for
collaborating with the national employers! and workers* organisations
on questions concerning the vorking environment and social security of
immigrants and their families, 2 further example worthy of notice is
the recent creation in one countrytt4 of an Employment and Immigration
Commission composed of four members of whom one represents labour and
one manhagement; these members are appointed after consultation with
their representative organisations and wmaintain close liaison with
their constituent groups to ensure that the Coamission's decisions are
taken in the 1light of the groups®' positions.

381, 1As well as collaborating with the public authorities,
employers' and workers'! organisations can themselves play an important
part in promoting equality of opportunity and treatment for w=migrant
vorkers, although very 1little 4information has been provided in
governments' reports on measures taken by the occupational
organisations themselves.

382, One means of action open to them 1is the 4inclusion of
appropriate provisions in collective agqgreements. In one such
agreement,11S for .example, the national employers®' and vorkers!
organisations undertook to ensure respect for the principle, laid down
by Parliament, that vork permits would only be granted on condition
that the foreign workers had the same wages and working conditions as
nationals, The local trade unions were assigned responsibility for
ensuring respect for this principle at the workplace, and provision was
rade for individual collective agreements with the employers authorised
to engage foreign workers, Other collective agreementsit!® contain
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special provisions designed to cater for the particular needs of
migrant wvorkers, for example by granting them time off to attend
language courses or authorising Moslem workers to observe their
religious festivals or giving them the right to resume work after leave
to visit relatives in their home country; these agreements may also be
issued in the principal languages of the migrant workers affected by
then.

383, The 1information made available in the course of the
preparatory work11? shows that trade unions may provide direct
assistance to migrant workers, for example by setting up specialised
offices to which they can come for advice on employment matters, or
permanent committees to deal with occupational and social problens
including such matters as housing and schooling, or by publishing
brochures and periodicals in the principal immigrants' languages giving
practical information on administrative formalities, working and living
conditions, etc. The contribution which employers' and workers!
organisations can make to the provision of social services for
immigrants is indeed recognised in Paragraph 25(2) of Pecommendation
No. 151. However, virtually no information has been provided on this
aspect of trade union activities on behalf of immigrants, except by two
countries. In one,118 the central trade union organisation, as well as
organising courses on occupational safety and health and producing
publications in the foreign workers' languages, has concluded an
agreement with the central vorkers' organisation of the principal
country of origin of foreign workers, under which special trade union
sections are established in each undertaking employing more than 15
vorkers from the country in question, to look after the interests of
those workers, The works committee and the district trade wunion
committee are required to examirne problems relating to the foreign
vorkers concerned at least twice a year. In the other,119 the trade
unions provide facilities for clubs and leisure activities for migrant
vorkers.

384. Another aspect of the contribution which employers* and
vorkers! organisations can make to national policy in respect of
migrart vorkers is by informing and educating their members in order to
gain their acceptance and support in the implementation of the policy:
the attitudes of employers and of fellow vorkers at the vorkplace will
indeed play a large part in determiring the extent to which migrant
vorkers in fact enjoy equal opportunities and equal treatment. It
would seem appropriate that the occupational organisations should be
used as a channel for providing information for fellow workers and
foremen and supervisors about the situation and the problems of migrant
vorkers, a task assigned to the social services for migrants by
Paragraph 24 (e) of Recommendation ¥No. 151, These organisations will be
all the better equipped to provide support of this kind to national
policy if they are directly associated in the formulation of that
policy as in the cases referred to in paragraphs 378 to 380 above.
Although no reference has been made in governments' reports to measures
taken to this end by national organisations, one government120 has
referred to legislation which lays on the works council established in
each undertaking responsibility for promoting good relations between
migrant wvorkers and national workers, and encouraging the  integration
of the former.

385. In spite of the absence of information on this point, it
can be expected that employers' and workers' organisations do play an
active role in creating positive attitudes among their members, and
they should certainly be encouraged to do so. One governmentt2i has
referrad to action taken to assist them in playing such a role, namely
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the establishment within the Department of Enmnployment of a Race
Pelations Rdvisory Service to advise employers, trade unions and others
on the employment provisions of the race relations 1legislation (which
covers discrimination on grounds of nationality and ethpic or national
origin as well as on grounds of colour or race), on cultural or
religious differences among ethnic minority groups and on language
training needs and facilities. 1In another country!22 steps have been
initiated to develop courses, in liaison with the Trade Union Training
Authority and the Public Service Board, to sensitise trade urnion
leaders as well as public service staff to the needs of immigrant
communities.

(b) Informing and_educating the_public

386, If migrant vorkers and their families are to adapt
successfully to life in the host country, and enjoy effective equality
of opportunity and treatment not only in respect of employment and
occupation but also in respect of the other matters listed in 2rticle
10 of Convention No, 143, it is necessary to ensure that national
policy is accepted and observed no%t only by employers and workers but
also by the members of society generally. It is with this end in view
that Article 12(b) of <Convention No. 143 speaks of promoting "such
educational programmes as may be calculated to secure the acceptance
and observance of the policy”™ and that Paragraph 4 of Recommendation
No. 151 specifies that appropriate measures should be taken to foster
public unders*tanding and acceptance of the principles of equality.

387. These provisions of the 1975 instruments are modelled on
correspording provisions in the Discrimination (Employment and
Occupation) Convention (No. 111) and Recommendation (¥No., 1l11), 1958,
vhich cover discrimination on grounds, inter alia, of race, colour,
religion, national extraction or social origin. Since these are
grounds vhich may be relevant to public attitudes to certain categories
of migrants, the measures taken to combat prejudice on such grounds may
also serve to combat prejudice against immigrants. The Committee
accordingly refers to its general surveys of 1963 and- 1971 on
dicscrimination in employment and occupation, in which it considered
measures to educate and inform the public with a view to securing
acceptance and observance of national policies to promote equality of
opporturity and treatment.!23 It would be desirable that these measures
be expanded and adapted to cover policies in favour of migrant workers
and their families in so far as they do not already do so.

388. A further instance of action of the type described in the
1971 survey and taken since then, is the establishment in one
countryt24 of a community relations council to advise and nmake
reconmendations on the observance and implementation of the legislation
prohibiting discrimination on grounds of race, colour, descent or
national or ethnic origin and to promote educational programmes,
studies and research, the publication and dissemination of relevant
material as well as promoting understanding, tolerance and friendship
among racial and ethnic groups.

389, In addition to measures designed to inform and educate the
public about policies of non-discrimination generally, some governaents
have referred in their reports on the migrant vorkers' instruments to
information and educational programmes specifically geared to securing
the acceptance by the national population of migrant workers and their
families as equal members of society. These include radio and
television broadcasts covering both the needs and problems of
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immigrants in the host country and the culture and wvay of life in their
countries of origin.12S In some countriest2é one of the functions of
the social services described in chapter Vv, section 3 below, is to
provide the public with general information on matters relating to
iomigrants with a viev to securing the conmmunity's acceptance of
national policy in this area. This may be done by such means as
advertising campaigns in the mass wnedia, periodic bulletins and
brochures describing the different countries of origin and a service to
respond to requests for information, whether in writing, by telephone
or in person.

(c) Educational programmes_and other
measures for migrants

390. An important means of promoting effective equality of
opportunity and treatment for migrants is by equipping them to exercise
the rights and to take advantage of the facilities offered to them in
the host country. It is therefore important, as 1is spelled out in
Article 12(c) and (e) of Convention No. 143, that they should be fully
informed of their rights and obligations, that they be given effective
assistance in the exercise of their rights and that social policy
should enable them to share in advantages €njoyed by nationals while
taking account of any special needs they may have during their period
of adaptation to the soclety of the host country.

391, Assistance to migrants at the time of arrival and during
the initial period of adaptation has already been considered in chapter
II in connection with the reception of immigrants, where reference vas
nade in particular to services designed +to provide immigrants with
detailed information on working and 1living conditions in the host
country, to give them initial advice and assistance in settling in and
obtaining access to services available to residents generally, and to
make available interpretation and translation facilities.

392, Clearly, measures of this kind are an essential preliminary
step in familiarising immigrants with national policy in relation to
migrant vworkers and in acquainting them with their vrights - and
obligations under it and with activities designed to assist them, as
required by Article 12(c) of the Conmnvention. If, hovwever, immigrants
are to be enabled to share in the advantages enjoyed by nationals, as
is specified in Article 12({e), measures are needed to assist them on a
longer term basis,

393, A first essential in the case of many immigrants i4is to
provide them with sufficient knowledge of the language of the host
country, and it seems to be general practice for countries of
immigration to make language courses available for immigrants. A
useful illustration of the range of facilities which may be provided
for this purpose may be found 1in one country!2? wvhich bhas a
particularly well developed adult migrant education programme. This
combines 1language teaching with an introduction to the national way of
life and includes full and part-time courses at varying levels of
intensity, evening continuation classes to follov up an 1initial
intensive course, courses in industry, a home tutoring scheme, classes
for women, correspondence courses and radio and television teaching.
A vide-ranging series of courses of this kind makes it possible to
cater for the needs of immigrants with differing levels of education as
vell as for the needs of their dependent relatives of varying ages.

394. 1In some cases, special provision is made to enable migrant
vorkers to take language classes during working tinme. Thus one
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country'st28 legislation provides for 240 hours' paid 1leave for
language training, and in another,129 language teaching is provided at
the workplace during wvorking hours through special units funded by the
enployment authorities. In a third country,'39 an agreement has been
concluded between the central employers' and workers' organisations
accepting that it can be made a condition of a work permit that the
employer shall grant leave of absence to a worker wishing to
participate in language classes. In yet a further country,!3! language
training 1is treated as a form of continuing training and financed
partly by the State and partly by employers' contributions.

395. Several governmentsi32 have mentioned special arrangements
for teachirg the 1language of the host country to children of aigrant
vorkers, This is wusually done within the framework of general
schooling, througk intensive courses or special adaptation classes
designed to enable the children to join in the normal school curriculum
as soon as possible. One government!33 has described its integration
programme for young persons, which conbines language teaching with
special guidance courses aimed at social integration as well as
vocational orientation.

396. Some countries!34 have referred only in general terms to
the provision of language teaching, usually through the local education
or training authorities or voluntary agencies. In some cases, they
have indicated that the courses are free or subsidised by the State.

397. Language training is not necessarily the only form of
special trainirg which &migrant workers will need. In many cases it
will indeed be sufficient to enable them, when the opportunity arises,
to accede to further training or retraining on the same basis as
nationals, but in some cases - for example those of unskilled vorkers
or workers from very different cultural backgrounds <« special
assistance may be necessary to qualify them to follow the generally
available training courses. Recognising this need one country,13s
vhich has for some years attached importance to the vocational training
of its migrant workforce, has introduced a form of "pre-vocational
training® .designed to prepare foreign young persons and adults for
vocational training proper. It is open both to work seekers and to
employed persons and financed by the State, which also pays an
allovance to unemployed trainees and contributes to the wages of
employed trainees. Persons completing these courses are eligible for
further training in the same way as nationals, as are other aigrant
vorkers capable of benefiting from it, and it is government policy to
encourage migrant workers to take advantage of the training facilities
thus open to thes.

398. If migrant vorkers are to enjoy equal opportunities with
nationals 4in obtaining the employment of their choice, as is required
under Convention No., 143 after two years!' residence, it 1is iaportant
that the facilities of ‘the national employment service should be
readily accessible to them, and that this service should be equipped to
deal with their special needs and problems. Certain measures have been
taken in member States to this end. In one country, an interpreter
service13¢ is provided in <the provincial eaployment offices; in
another13? a placement and information service for foreigners has been
set up in two county eamployment offices, in the capital and in one
other centre. A third country13® issued in 1977 a «circular to the
administrative services concerned with the object of facilitating the
registration of foreigners as applicants for employrent and their
access to the services of the employment offices. The circular
indicates in particular that all foreigners with a work permit may
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register as work seekers even 1if their permit is subject to
occupational or geographical restrictions: if they are seeking work
outside these restrictions, they must be informed of the procedures and
formalities for having the restrictions altered.

399. Another area ir which it may be particularly important to
ensure that migrant workers enjoy access in practice to the
institutions of the host country is that of enforcement procedures, If
they are to be able to exercise effectively their right to equal
treatment by their employer, it may be necessary in the last resort for
them to institute legal proceedings. Por this purpose, it is important
that they have access to the courts on the same basis as nationals, and
that the necessary facilities be provided to enable them to exercise
their right of recourse to the courts. Some governments’3® have stated
that interpretation facilities are available in court proceedings; 1in
one casel*9 these are free only where the plaintiff is legally aided.
It would seem desirable that migrant workers should have access to the
courts to enforce their rights without having to risk themselves
incurring the cost of providing interpretation.

400. Legal action is normally only turned to as a last resort.
In many countries the national system of labour relations provides
conciliation or arbitration procedures for examining and trying to
settle individual grievances. 1Also, as indicated above, remedies may
be available under anti-discrimination legislation.

40l. The migrant worker who feels that he is not being granted
equal treatment may well-need advice or assistance in helping him to
decide which of the available procedures would be most appropriate, and
to take the necessary actior to bring his complaints before the
competent body. This is a function which the trade unions would seen
well equipped to perform, as is the case in one reporting country.tet
In another?42, +the Government has indicated that <the Industrial
felations Bureau, established under its conciliation and arbitration
legislation, provides a focal point for non-English speaking workers to
obtain assistance where they are concerned about their rights as
emnployees and union members., Advice and assistance to aggrieved
persons may also be available under the procedures for the enforcement
of anti~discrimination legislation considered earlier.

402. In general, however, it seems that it 4is the social
services, provided for in Paragraphs 23-29 of Recommendation No. 151,
and examined in chapter VvV, section 3 below, which give migrant workers
and their families the advice and assistance which they may need in
exercising their rights and obtaining access to the services and
facilities enjoyed by nationals. Indeed, it is recognised in Paragraph
24(b) of the Recommendation that this 4is one of their principal
functions. Reference may therefore be made in particular to paragraphs
443 to 450 of the next chapter.

6. Preservation of pnational and ethnic identitv

403, Article 12(f) of Convention Ro. 143 requires ratifying
States to:

take all steps to assist and encourage the efforts of migrant
workers and their families to preserve their national and ethnic
identity and their cultural ties with their country of origin,
including the possibility for children to be given some knowledge
of their mother tongue,
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404, Ps is made clear by this provision, the effective enjoyment
of equality of opportunity and treatment in respect of cultural rights
calls for a policy vhich enables migrant vorkers and their families to
profit fully from their national and cultural heritage, as do nationals
of the country of employment.

405. It should be nroted that the Convention places the
initiative in preserving their national and ethnic identity on the
migrants themselves. PRatifying States are required +to ‘'assist and
encourage" the efforts of migrant vorkers and their families to this
end "by methods appropriate to national conditions and practice". They
are not required themselves to take the initiative in this matter, but
simply to assist and encourage immigrants in doing so.

406. Convention No. 143 makes express mention of teaching their
mother tongue to the children of migrant workers. This is an area in
vhich a variety of arrangemerts exist in member States. In several
cases!43 bilateral agreements have been concluded betveen immigration
countries and countries of origir under which teaching in the mother
tongue, covering both 1language and culture, is provided within the
framevork of the rormal school system, with teachers comning from the
country of origin. Other countriest+¢¢ have referred to similar
arrangements without indicating that they vere introduced pursuant to
bilateral agresments. In two of them,145 special courses are held for
bilingual teachers,

407. Another alternative is to provide assistance to schools run
by the immigrant communities themselves. These schools may provide a
complete education,14¢ more particularly wvhen the family is expected to
stay in the country of immigration only for a limited period, or may
provide supplementary teaching outside normal school hours.t4?

408, Further measures mentioned include the placing of school
premises at the disposal of the consular authorities of countries of
emigration which organise nother-tongue teachingtes and the
establishment of bilingual schools,1¢°

409, 1As well as mother-tongue teaching, Convention ~No. 143
refers wmore generally to the efforts of migrant vorkers and their
families to preserve their national and ethnic identity and their
cultural ties with their country of origin. Mention has been made in
government reports of a variety of measures taken to assist immigrants
in this wvay.

410, Radio and television broadcasts can provide a useful means
of mpaintaining national and cultural links, and some countries?!SO have
referred to measures taken and planned to develop programmes in the
languages of the prirncipal immigrant communities. These programmes are
designed both to present news about +the home country and to help
imnigrants to maintain their own culture and pass it on to ‘their
descendants, One government!s! indicates that 1its broadcasting
corporation has a permanent correspondent in one of the countries of
origin, In addition, one country!S2 publishes a weekly newspaper in
five languages, which includes a "national section" containing news of
interest to the different nationalities. Another!s3 pmakes available
nevspapers and periodicals from the countries of origin in the reading
rooms of its public libraries, as wvell as including library services
for immigrarts in eight languages within its public 1library systen
through a certral library in the capital vith depots of books at twenty
centres in the provinces; records of folk music from home countries are
also available through the public record libraries., Library facilities
in 4immigrants' 1languages are provided in another country!'Se¢ through
mobile libraries.
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-

411, Assistance is provided in some countries to immigrants'
associations established to provide a forum for cultural and leisure
activities. This may take the form of government or 1local authority
grants and subsidies,155 advice and assistance from a government agency
on organisational nmattersi$é or of practical assistance in making
available club premises for use for leisure and cultural activities,
for example by trade unions or national voluntary organisations.157

412. A firal measure taken in some countries, usually through
bilateral agreements with the country of emigration1S® or, as already
indicated above, through collective agreements between employers and
workers,159 1is to enable migrant workers to take leave on the occasion
of the principal national or religious holidays of the home country.
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to the Convention (No., 111) and the Recommendation (No. 111) concerning
discrimination in respect of employment and occupation, 1958, ILC, 47th
Session, Geneva, 1963, Peport III: Report of the Committee_of Experts
on_the Application of Conventions and Recommendations: _General _survey
on the reports _relating to the Discrimipation _(Employment_ _and
Occupation) Convention and Recommendation, 1958, ILC, 56th Session,
Geneva, 1971, Report III, Part 4B,

S Luxembourgq.

6 Sweden.

7 Australia.

8 Por example Argentina (Comstitution, article 20); Colombia
(Constitution, article 11); Mexico (Constitution, article 33); Portugal
(Constitution, article 15).

9 For example Austria, Netherlands, Svitzerland.

te syitzerland.

11 Report V(2), ILC, 60th Session, Geneva, 1975, p. 19.

12 Pederal Republic of Germany.

13 RCE, 1971 (Volume B), para. 27.

14 See BP, ILC, 60th Session, Geneva, 1975, p. 646, para. 74.

1S Switzerland.
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16 Report V(2), ILC, 60th Session, Geneva, 1975, p. 18.
17 jibid. .
10'52, ILC, 60th Session, Geneva, 1975, p. 644, para. 53.

19 ILC, 63rd Session, Geneva, 1977, Report III, Part 4B: Report
of _the _Committee _of_ Experts _on__the_Application_of Conventions_and

Recommendations: General, survey of the reports__relating to__the
Equality of Treatment (Social Security) Convention, 1962 (No. 118).

20 Prance.

21 The text of Article 4, paragraph 2, of Convention No. 118
reads as follows:

Notwithstanding the provisions of paragraph 1 of this
Article, the grant of the benefits referred to in paragraph 6 (a)
of Article 2 - other than medical care, sickness benefit,
enmployment injury benefit and family benefit - may be mnade
subject to the condition that the beneficiary has resided on the
territory of the Member in virtue of the legislation of which the
benefit is due, or, in the case of a survivor, that the deceased
had resided there, for a period which shall not exceed -

(a) six months immediately preceding the filing of «claim, for
grant of maternity berefit and unemployment benefit;

{b) five consecutive years immediately preceding the filing of
claim, for grant of 4invalidity benefit or immediately
preceding death, for grant of survivors' benefit;

(c) ten years after the age of 18, which may include five
consecutive years immediately preceding the filing of
claim, for grant of old-age benefit.

22 Netherlands (Act of 10 December 1964 respecting unemployment
assistance).

23 Sweden.

24 Prance.

2s It should be noted that Article &6, paragraph 1(b) (1) of
Convention No. 97 expressly mentions appropriate arrangements for the
maintenance of acquired rights and rights in course of acquisition.
Furthermore, both Paragraph 34(1l) (c) (i1) of Recommendation No. 151 and
Article 7 of Convention No. 118 call for the conclusion of bilateral or
multilateral agreements to protect these rights.

26 Netherlands, Norway.

27 United Kingdoa.

28 Rp, ILC, 60th Session, Geneva, 1975, p. 644, para. 55,

29 Report V(2), ILC, 60th Session, Gemeva, 1975, p. 17,

30 This 4is the case, for example, in Sweden as regards local
elections,
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31 In this connection see EP, ILC, 32nd Session, Geneva, 1949,
Appendix XIII, p. 583.

32 prticle 20 of the Model Agreement reads as follows:

The competent authority of the territory of immigration
shall ensure that migrants and the members of their families have
hygienic and suitable housing, in so far as the necessary housing
is available.

33 For example Austria.

34 See in this connection the preparatory work on the Migration
for Employment Convention, 1939 (No., 66), Article 6, paragraph l(c), of
vhich contains a provision drafted in similar terms (RP, ILC, 25th
Session, Geneva, 1939, Appendix VIII, p. 506).

35 For example Philippines (section 270 of the Labour Code
prohibits all forms of trade union activity by foreigners).

36 Por example Kuwait (foreigners may join a trade union only
after five consecutive years of residence in the country) (Act of 1964
respecting work in the private sector, section 72); Syrian Arab
Republic (Legislative Decree No. 84 of 1968 on trade union organisa-
tion; non~Arab aliens may join a trade union after one year's
employment in the country, subject to reciprocity).

37 For example Colombia (two-thirds of personnel, Labour Code,
section 384); Panama (75 per cent of personnel, Labour Code, section
347y,

38 Brazil (Consolidation of Labour Laws, sections 515 and 537);
Colombia (Labour Code, section 384); E1l Salvador (Labour Code, section
225); Guatemala (Constitution, article 114, paragraph 12); Haiti
(Labour Code, section 276); Kuwait (Act of 1964, section 72, respecting
work in the private sector; foreign workers may, however, delegate one
of their number to represent them on the managing committee of the
union); Lebanon (Labour Code, section 92; foreign workers may, however,
delegate cne of their number to represent them on the managing
connittee of the union); Malaysia (Trade Unions Ordinance, ©No. 23,
1959, as amended, section 28; exemptions may be granted at the
discretion of the authorities); Mexico (Federal Labour Act, 1969,
section 372); ©Niger (Labour Code, sections &6 and 25); Panama (Labour
Code, section 369); Rwanda (Labour Code, section 8); Senegal (Labour
Code, sections 7 ard 25); Singapore (Trade Unions Act, section 31;
exenptions may be granted at the discretion of the authorities);
Syrian Arab Fepublic (Legislative Decree No. 84 of 1968, section 44;
the officers of a trade union must be of Arab nationality); Tunisia
(Labour Code, sections 251 and 252; exemptions may however be granted
at the discretion of the authorities).

39 Congo (at least five years' residence, Labour Code, section
187); France (Act No. 75-630 of 11 July 1975 to amend section L 4l1-4
of the Labour Code; foreigners who have worked in France for at least
five years may now become officials or officers of trade unions. This
Act has also abolished the nationality requirement for trade union
delegates).

40 Benin (Labour Code, section 9); Madagascar (Labour Code,
section 7); Upper Volta (Labour Code, soctions 6 and 24),
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41 Por example Argentina (Law No., 22105 of 15 November 1979
corcerning Workers Professional Associations, section 16); France
(Labour Code, section L 411-4),

42 Por example Rustria (Collective Labour Relations 1act, 1973,
section 3, subsection 1; Chambers of Labour Act, 1974, section 10,
subsection 1) ; Luxembourg (the Government states, however, that a Bill
will assimilate to nationals foreigners who are holders of a privileged
vork permit issued after five years of residence and employment).

43 For example Belgium (as regards works councils and-safety and
health committees: Act of 17 February 1971 to amend the Act of 20
September 1948 to make provision for the organisation of the economic
life of the country, and Act of 10 June 1952 respecting the health and
safety of workers); Prance (Act No. 75-630 of 11 July 1975, which
amended section L 412-12 of the Labour Code: foreign workers are now
eligible for office as staff delegates and members of works committees
on condition that they can "express themselves in French"),

44 For example Rustria (Employment of Aliens Act, 1975, section
8, subsection 2); Panama (under section 213B of <the Labour Code
nationality is the second criterion, after seniority, for deciding on
dismissals for financial reasons).

45 For example India (Industrial Disputes Act, 1947, as amended,
sections 25G and 25H).

46 Syrian Arab Republic (the vocational training centres nmay
however take on a specified percentage of nationals of other Arab
countries).

ssbis pinland.

47 Austria (Smployment of Aliens Act, 1975, section 4, subsection
2).

48 United Kingdom.

49 Austria (Code of Civil Procedure, sections 57ff, section 63).
80 Spain (ordeerf 15 July 1976, section 2).

S1 pustria.

s2 This is, for example, the case in the following countries:
Botswana (Employment of Visitors Act, 1968); Gabon (Ministerlal Decree
No. 00277/PR/MT of 31 May 1968); Philippines (Labour Code, sections 40
and 41).

S3 For example Belgium (Royal Order of 6 November 1967, as
amended, section 12); Finland (Aliens Decree, No. 187/58 of 24 April
1978, section 32); Federal ERepublic of Germany (Work Permits Ordinarce
of 2 Mmarch 1971, as amended, section 1); Luxembourg (Grand-Ducal
2egulations of 12 May 1972, as amended, sectlion 2); Mauritius; Peru
(pursuant to section 1 of Legislative Decree No. 22852 of 20 February
1979 and section 2 of Presidential Decree No. 06-79~TR of 15 May 1979,
a foreign worker may not commence work until his contract of employment
has been approved by the competent authority); Singapore (Regulations
issued in application of the Employment Act, 1970, Article 9);
Switzerland (Ordinance of 23 October 1978 to 1limit the number of
foreign vorkers engaged in gainful activity, section 5).
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5¢ For example Canada.

$s TFor example Belgium (Royal order of 6 November 1967, as
amended, section 12); PFrance (Labour Code, section R.341-5 and R.341-
6); Madagascar (Act FNo., 0627006 to regulate the organisation and
control of immigration, section 9).

56 Luxembourg (Grand-Ducal Regulations of 12 May 1972, as
amended, section 2).

$? For example, Switzerland (Ordinance of 23 October 1978 to
limit the number of foreigners engaged in gainful activity, section 14;
exemptions are, however, possible wvhen the contract of employment has
ended; this prohibition also applies to seasonal vorkers).

S8 For example Belgium (Royal Order 'of 6 November 1967, as
amended, section 16).

S9 For example France, Federal Republic of Germany, Switzerland,
United Kingdon.

60 TFor example Austria (Employment of Aliens Act, 1975, section
3); Belgium (Royal oOrder of 20 July 1967, section 4); Malaysia
(Saravak) (Employment Ordinance, 1952, section 119); Netherlands (Act
respecting the employment of foreign workers, 1978, sections 4 and 5;
this law has substituted a system of employment authorisations for that
of work permits); Panama (Labour Code, section 17); Non-metropolitan
territory: United Kingdom (Brunei).

6t Por example Belgium (under section 4 of the Royal ‘Order of 20
July 1967 mentioned above, an employment authorisation is not required
vhen the vorker holds a work permit of unlimited duration or a work
pernit for all the employers in the branch of activity to which the
employer concerned belongs).

62 Por example Austria (Employment of Aliens Act, 1975, section
4).

63 Por example Netherlands (Act respecting the employment of
foreign vorkers, 1978, section 7); Panama (Labour Code, section 17).

64 For example Australia, Canada,
65 For example Norway.

66 The right to free choice of enployment 4is in principle
acquired in the following countries after a period of employment or
residence of the following duration: three years (Netherlands; Non-
metropolitan territory: United Kingdom (Hong Kong)); three or four
years (Belgium, depending on whether or not the worker is accompanied
by his family); four years (France, United Kingdoa); five years
(Pederal Republic of Germany, Luxembourg); eight years (Austria); ten
years (Finland, Switzerland).

67 Austria, Finland, Switzerland.

68 Por example Belgium (for foreigners who are nationals of
countries with which Belgium has concluded a wmanpover agreement,
restrictions on employment are lifted after two years of employment in
the country when the worker is accompanied by his family, and after
three years when he is alone in the country).
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69 fThis is the case, for example, with nationals of the member
countries of the EBuropean Economic Coamunity.

70 carada.

7t Por example Botswana, Ethiopia, Malawi, Mauritius, Saudi
Arabia, Zambia. The situvation seems to be the same in Tunisia. The
governments of some of these countries state in their reports, however,
that in principle only foreigners with special qualifications =may be
authorised to work in the country.

71bis Por example, Spain, Italy.

72 Kuwait (Act of 1964 respecting work in the private sector,
section 10: <the order of priority to be observed inmn recruitment is as
follows: first, Kuwvaiti wvorkers; second, Arab vorkers vho are
registered or who have obtained a labour card; third, foreign wvorkers
vho have obtained a labour card or a recruiting permit); Sudan (the
Manpower Act, 1974, section 18, contains similar provisions).

73 Kuwvait (sese note above); Mexico (Pederal Labour 2act, 1969,
section 154); Sudan (see note above).

7¢ gnited Kingdom (concerning foreigners coming under the Work
Permit Schenme).

7abis yiger,

75 Botswana; Singapore (Employment Act, No. 17 of 1968, section
109(2)) .

76 For example Colombia (Labour Code, section 74); El Salvador
(Labour Code, section 7); Mexico (Federal Labour Act, 1969, sections
7 and 877); Norway (the quota is fixed by a collective bargaining
unit) ; Panama (Labour Code, section 17: after ten years' residence
foreigners are considered as nationals for the calculation of the
quota); Peru (Legislative Decree No. 22452 of 20 Pebruary 1979,
section 2); Saudi Arabia (Labour Code, section 45); Tunisia (Section
260 of the Labour Code provides that implementing regulations wmay in
certain cases fix the wmaximum percentage of foreigners who may be
employed).

7? For example France, Federal Republic of Germany, Mauritius,
Tanzania.

78 Pederal Republic of Germany (in principle, twvwo years'
residence for children and four years for spouses).

79 This is, for example, the case in the following countries:
Belgium, PFrance, Federal Republic of Germany (as regards children of
migrant vorkers), Svitzerland, United Kingdonm.

80 Tn the FPederal Republic of Germany the Ordinance of 29 August
1978 abolished the right to a special work permit enjoyed by the spouse
of a foreign wvorker after five years of personal residence and five
years of residence for the purpose of employment of the worker himself.

81 Austria.

82 Por example France (Labour Code, R.341-5 and R.341-6); Federal
Pepublic of Germany (Ordinance of 2 March 1971, as amended, section 1).
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83 For example Switzerland (Federal Act respecting the residence
and settlement of aliens, 1931, section 8).

84 Canada; Sweden (the Civil Service Act, No. 600, 1976, while
reserving for nationals access to the armed forces and the police in
particular, authorises the Government to exclude foreigners from access
to diplomatic services, posts affecting international relations and
posts implying a knowledge of questions which are important to the
security of the State or which affect important economic interests),

85 Norway; Sweden (see note above).

86 sudan (section 16 of the Manpower Act of 1964 authorises the
employmert of foreigners 4in public undertakings only subject to.
reciprocity).

87 1t 4is interesting to note that the Royal Commission on
Rustralian Government Rdministration recommended that the requirement
of Australian citizenship as a general condition for entry into the
civil service should be abolished and should be retained only as a
condition of qualification for certain special posts (for instance in
the security and diplonmatic services). It stressed that the fact that
foreign workers occupied a considerable number of temporary or special
posts in' the civil service led to the conclusion that ¢there was no
valid reason for refusing them access to permanent posts. (Royal
Commission on Rustralian Government Administration, para. 8.2.ii f£ff.,
Canberra, Australian Government Publishing Service, 1976).

88 For example Rustralia, Austria, Canada.

89 For example Austria (Federal Workers' Protection Act, section
6).

90 Por example Australia.

91 For example Council of Europe; European Economic Community,

92 The European Federation of Engineering Associations has
established a register of higher technical professions, iam which
membars of +the engineering profession are classified according to the
level of their training and qualifications, A document certifying the
level of formation is issued to registered persons.

92bis pPor example, Norway, Syrian Arab Republic.

93 See RCE, 1963, Part Three, paras. 77-80, ibid., 1971 (Volunme
B), paras. 40, 41 and u44-50.

94 New Zealand: Race Relations act, 1971.

95 pustralia: Racial Discrimination Act, 1975.

26 Australia.

97 Urited Kingdom: section 3 of the Race Relations Act, 1976,
wvhich replaces the Race Relations Act, 1968, described in para. 41 of
the General Survey of 1971.

98 As in Argentina (Labour Code, 1976, section 17), and Hungary
(Labour Code, 1967, section 18(3)).
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99 As in Bolivia (Labour Code, section 52), Bl Salvador (Labour
Code, 1972, section 123), Mexico (Federal Labour Act, 1969, section 5-
xi).

100 E]1 Salvador: Labour Code, section 124.

101 portugal (Legislative Decree No. 97,/1977 on the employment of
foreign workers, section 2(3)), Spain (Act No. 118/69 of 30 December
" 1969 guaranteeing equal rights with nationals in respect of labour
relations, social security and employment protection to Latin American,
Portuguese, Brazilian, Andorran and Pilipino workers).

102 pygstria (Employment of Poreigners Act, 1975, section 8),
Belgium (Royal Order of 6 November 1967 on the conditions for the grant
and withdrawval of employment authorisations and work permits for
foreign workers, sections 7 and 8).

103 syitzerland: bilateral agreements with Italy of 10 RAugust
1964 and Spain of 2 March 1961, Other bilateral agreements containing
similar provisions include those of Belgium with Morocco and Turkey and
of Luxembourg with Portugal and Yugoslavia.

104 pustria: collective agreement of 17 December 1970 concerning
the regqulation of individual conditions of employment of foreign
vorkers, betwveen the Federal Chamber of 1Industry and the Austrian
Federation of Trade Onions.

105 France: section 416 of the Penal Code, introduced by Act No.
75-625 of 11 July 1975, section 11.

106 Loc, cit., para. 49.

107 New Zealand: Race Relations Act, 1971, sections 10-22,

108 puystralia: Racial Discrimination Act, 1975, sections 19-25
establishing a commissioner for community relations and defining his
functions.

109 gnited Kingdom: Race Relations Act, 1976.

110 Racjal Discrimination: A gquide to the Race ERelations Act,

1976, prepared by the Home Office and Central Office of Information
(Her Majesty's Stationery oOffice, 1977), p. 33.

111 Federal Republic of Germany.

112 pustria (Foreigners! Comnittee attached to the Ministry of
Social Administration), Belgium (Consultative Council for Iamigration),
Canada (Canada Employment and Immigration Advisory Council), Luxembourg
(National Immigration Council).

113 Luxembourg: Act of 24 July 1972 concerning social action on
behalf of immigrants, sections 2, 3, and 5.

114 canada: Canada Employment and Immigration Department and
Commission Act, 1976-77, ch. 54.

115 jgreement of 25 February 1975 betveen the Norwvegian
Federation of Trade Unjions and the Norwegian Employers' Confederation.

116 The Natherlands Government, for example, indicates that such
provisions were contained in 26 collective agreements concluded in
1979.
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11?7 ILC, 59th (1974) Session, Report VII(l), p. 26.

118 Czachoslovakia: agreement between the Central Trade Union
Council and the Polish central trade union.

119 pustria,

120 Federal Republic of Germany: Act on the Organisation of
Undertakings, section 80, para. 1.

121 ynited Kingdom,
122 pustralia (New South Wales).

123 see RCE, 1963, Part Three, paras. 82-85. ibid., 1971 (Volunme
B), ch. V., :

124 Australia: Racial Discrimination.Act, 1975, section 28.
125 As in Australia and Norway.

126 As in Australia, Luxembourg, the Netherlands, Norwvay.
12?7 pustralia.

12e sSyeden.

129 United Kingdonm.

130 Norway.

131 France: Circular No. 944 of 21 May 1975 of the Ministry of
Labour.

132 France, Pederal Republic of éeruany, the Netherlands, Sweden,
Svitzerland.

133 pederal Republic of Germany.

13s¢ Belgium, Canada, the Netherlands.

135 France: Circular No. 944 of 21 May 1975 of +the Ministry of
Labour concerning the continuing vocational training policy for foreign
vorkers.

136 pustria.

137 Norway.

138 France: Circular No. 03-128 of 25 March 1977 on the access of
foreigners to the assistance of the placing services.

139  pustralia (South pustralia), Austria; Non-metropolitan
territory: United Kingdom (Hong Kong).

140 pustria.
141 Pederal Republic of Germany.

te2 pystralia.
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143 peference has been made in governments' reports to bilateral
agreements between Australia and Turkey, Austria and Turkey, Austria
and Yugoslavia, France and six countries of emigration. A bilateral
agreement between Luxembourg and Portugal also makes provision for the
promotion of the teaching of Portuguese to the children of Portuguese
workers.

144 pystralia (in addition to the bilateral arrangements with
Turkey), the Netherlands, Norway, Sweden, Svitzerland (in certain
cantons).

145 Norwvay, Sweden,

146 Non-metropolitan territory: United Kingdom (Hong Kong).

14?7 pustralia.

148 Belgium (under the bilateral agreement with Italy of 11 July
19€6), Switzerland .(some cantoas).

149 Aussralia.

150 pustralia, Norway, Sweden,
1S1 Norway.

152 Swveden.

1S3 Norway.

154 pustria.

15S As in Norway and Sweden.
156 As in Australia (Victoria).
15?7 As in Rustria.

158 As in the agreements between Belgium and Algeria, Morocco,
Tunisia and Yugoslavia respectively, and Luxembourg and Yugoslavia.

159 As in the Netherlands.



CHAPTER V
SOCIAL POLICY

413. The basic principle of social policy in respect of migrant
workers, as spelled out in the relevant instruments, is the promotion
of equality of opportunity ard treatment with nationals, Many aspects
of social policy accordingly fall within the broad framework of a
policy designed to promote and guarantee equal opportunity and equal
treatment, and these have been considered in the preceding chapter.
The measures described there include action to promote the adaptation
of migrant workers and their families to the society of the country of
employment and steps to assist and encourage them to preserve their
national and ethnic identity and their cultural ties with their country
of origin. These two forms of action bring out the dual objectives of
social policy for immigrants within the broad framework of equality of
opportunity and treatment with nationals: integration (as opposed to
assimilation) into the host society and preservation of national
identity.

414, Member States place differing emphases on these tvo
objectives, the importance of which of course varies according to
whether the country of immigration is one which gives the immediate
right of permanent settlement and free choice of employment or one in
which migrant workers are subject to restrictions for a number of years
and have to satisfy certain requirements before they may be granted the
right to remain permanently, so that there is generally a considerable
proportion of the migrant workforce which eventually returns to the
home country. Even in the latter case, as has been pointed out by one
country! the preservation of cultural identity not only contributes to
facilitating the ultimate return to the country of origin, but makes
for a more positive integration into the host country and enriches the
contacts between the two countries.

415. The opportunities for cultural enrichment of the country of
immigration through contacts with inmmigrant communities have been
recognised by certain countries, one of which,2 for exanmple, has
adopted the following principle in relation to the cultural rights of
migrants:

Policies governing entry and settlement should be based on
the premise that immigrants should integrate into society.
Migrants will be given every opportunity, consistent with this
premise, to preserve and disseminate their ethnic heritage.

In making available such opportunities to migrants the government has
enphasised that the objective is the development of a national multi-
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cultural society, and emphasis is placed on multi-cultural education
and ethnic broadcasting designed not only to assist national groups to
maintain their cultures but also to assist the population as a whole to
appreciate those cultures.

416. Other countries place the emphasis on the inteqration of
migrant workers and their families who remain in the country on a long-
ternm basis. 1In one country,3 for example, some evidence of willingness
to integrate is a precondition of the grant of an unlimited residence
permit or of the right of residence, which will only be accorded, inter
alia, if the migrant wvorker has acquired some knowledge of the language
of the country of immigration, if his children are attending schopl in
accordance with the provisions on compulsory education and if he has
accommodation which meets 1local standards. The government has
developed a.series of measures for the integration of long-term migrant
vorkers and their families, with particular emphasis on the children
and young persons growing up in the country, the objectives being to
enable them +to take full advantage of the educational facilities
offered and to promote their occupational integration in due course.
Over-all responsibility for co-ordinating and promoting integration
measures has been entrusted to a government delegate for the
integration of migrant workers and their families, who is also
responsible for strengthening and developing contacts with the
governments of the countries of origin.

417. An example of a rather different approach is provided by
one country* which, in providing a description of the general
principles underlying its policy with respect to immigrants, has 1laid
stress on the nead to allov them to retain their cultural identity to
the extent that they wish to do so. 1Its policy is summed up in three
objectives, namely equality which means that immigrants must have the
sane rights and obligations as nationals, and that the community should
take steps to give them a genuine opportunity to retain their own
languages, to engage in cultural activities of their own and to keep in
touch with their countries of origin; freedom of choice which implies
that members of linguistic minorities must be given the opportunity to
decide for themselves the extent to which they are to retain and
develop their original cultural and linquistic identity; and
partnership which means that co-operation between immigrant and
minority groups and, on the other hand, the majority population should
be broadened, that active efforts should be made to achieve greater
solidarity and tolerance and that measures must be taken to facilitate
the participation of these groups in trade union activities and
politics for example.

418. The foregoing examples are cited as 4illustrations of
national social policies with respect to migrant workers and their
families. Such policies are called for by Paragraph 1 of
Recommendation No. 151, which provides that States should apply the
provisions of the Recommendation within the framework of a coherent
policy on interrnational migration for employment which should take
account, inter alia, of the long-term social and economic consequences
of migration for migrants as well as for the communities concerned.
Most governments however have not provided a statement of the general
principles of their social policy but have confined themselves to the
specific aspects of social policy dealt with in the instrunments. As
has already been stated, these are in part dealt vith in earlier
chapters of this survey, and the rest of this chapter will be 1limited
to those snecific aspects of social policy which are covered in greater
detail in Part II of Recommendation No. 151, namely, reunification of
families, protection of the health of amigrant workers and social
services,
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1. Reunification of families

419, Neither of the two Conventions imposes any obligation on
ratifying States to permit the families of migrant workers to join
them, Article 13 of Convention No. 143 states merely that ®“A Member
may take all necessary measures ... to facilitate the reunification of
the families of all migrant vorkers legally residing in its territory".

420, The relevant provisions of Recommendation No. 86 (Paragraph
15) are limited to migrants for employment introduced on a permanent
basis and define the family of a migrant as including only his wife and
ninor «children. They have been supplenented by the more detailed
provisions of Recommendation No. 151 (Paragraphs 13-19), which 1like
Article 13 of Convention No. 143 apply to migrant vorkers gemnerally,
and define the family to include the spouse, dependent children, father
and mother.

421, The lav and practice of those countries wvhich have provided
information on this aspect of the instruments generally permit the
spouse and unmarried wminor children to accompany a migrant worker or
join him after a given period. The childrem so authorised are mnmore
usually defined by reference to a specified age, usually the age of
majority, rather than to their dependent status,S although one countrys®
refers to "unmarried children forming part of the migrant wvorker's
household", and another? states that the principles of family
reunification as set out in Recommendation No. 151 1is generally
respacted. :

422. In many cases, of course, children who have reached the age
of majority will no longer be dependent on their paremts, but problenms
may well arise for handicapped children after majority and for young
persons continuing their studiés beyond the age of majority, or unable
to find employment in the home country because of lack of
opportunities. The reference in the instruments of 1975 to "dependent"
rather than "minor" children would seem to indicate that it 1is the
actuval situation of the child ir relation to his parents, and not his
legal status, which should be taken into consideration in deciding
vhether to admit him under the heading of family reunification.

423, The extension of the definition of the family te include
the nigrant worker's father and mother may cause problems for
governments which 1imit family reunification to the spouse and
qualified children.® Other countries permit the parents of migrant
workers to join them in certain cases: vhere the worker has been
admitted on an indefinite basis or for permanent settlement, either
iomediately?® or after an initial period of residence by the migrant
vorker,10 or vhere a single aged parent has no close family left in the
home country.!! Only one government!2 states that parnnts are admitted
on the same basis as the spouse and minor children; anothert3 states
that the aged parents as vell as the vife and dependent children are
generally considered favourably for emntry.

424, Paragraph 13(1) of Recommendation No. 151 provides that
"All possible measures should be taken both by countries of employment
and by countries of origin to facilitate the reunification of families
of migrant vorkers as rapidly as possible. These measures should
include, as necessary, national laws or regulations and bilateral and
multilateral arrangements". ’

425, Only a limited number of measures designed to facilitate
family reunification have been mentioned in governments' reports. Some
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countriests have stated in general terms that the immigration
authorities are responsible for facilitating the entry of nmigrant
vorkers® fanmilies, Others have referred to financial assistance with
the transport costs of the family members. 3In some countries,!s these
are the responsibility of the employer; in one,'% they are reimbursed
in whole or in part by the State, and in another!? the nmigrant worker
may be eligible for a 1loan ¢to cover them. However, sufficient
information is not available to make possible an assessmert of the
extent to which countries of immigration follow a policy of
systematically facilitating the reunification of wmigrant workers!
families.

426. The information available concerns rather the conditions
vhich @must be met before a migrant worker's family will be admitted to
the country of employment. In some cases, the migrant worker must have
been resident in the country for a specified period, wusually one
year,1® before his family can join him. Certain governments!?® require
that the family members be free from infectious diseases, or in good
health. The migrant worker may be required to showvw that he has
sufficient resources to maintain his family,29 or that adequate housing
is available for them,21

427. This last requirement reflects the provision in Paragraph
13{(2) of the Recommendation that "A prerequisite for the reunification
of families should be that the worker has, for his family, appropriate
accommodation which meets the standards normally applicable to
nationals of the country of employment®., Since the lack of adeguate
housing may thus constitute an obstacle to family reunification,
Paragraph 16 provides that States should take full account of the needs
of migrant workers and their families, in particular, in their policy
regarding, inter alia, the construction of family housing and
assistance in obtaining this housing.

428, Governments which have provided information on their policy
in relation to migrant workers!' access to family housing have, in
general, limited themselves to 4indicating that migrant vorkers are
treated on the same basis as natiocnals.22 Some governments23 recognise
that this formal egqguality may mean that wmigrant workers face
difficulties in obtaining family housing in practice in so far as they
are not familiar with conditions and procedures in the host country.
In such circumstances, what the Fecommendation would seem to call for
is that, while ensuring equality of treatment between nationals and
migrant workers in access to family housing, account be taken of the
needs of nmigrant workers' families in planning the construction and
allocation of housing so that these needs can be met as well as those
of nationals, and that migrant vorkers be given appropriate assistance
in obtaining fawily housing, for example through the reception services
which are referred to, together with housing, in Paragraph 16 of
Recommendation W¥o. 151, or through the social services referred to in
Paragraph 24.

429. Only one government24 has furnished specific particulars of
a positive policy to provide immigrant workers with suitable
accommodation. The special measures taken by this government include
grants to local authorities =<or housing for immigrants and the
establishment of a government-financed society for immigrant housing to
acquire and wmake available housing for immigrants. The dwellings are
transferred to the occupiers through housing co-operatives, with the
assistance of loans from the State Bousing Bank. Another government?2s
refers in general terms to specific measures for the housing of
immigrants, taken in conjunction with action to rehouse persons living
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in unfit premises, a large proportion of whom are immigrants; the
measures ir gquestion include the issue of regulations and financial
assistance through specialised agencies. Measures of this kind
undoubtedly make a positive contribution to the reunification of
fanmilies, and are accordingly desirable in so far as it is possible to
integrate them into or co-ordinate them with national housing policy
for the pnpulation as a whole.

430. oOne of the methods of facilitating the reunification of
families referred to in PRecommendation No, 151 is the conclusion of
bilateral arrangements. Many of the available bilateral agreements2é
make provision, in accordance with this principle of the
Recommendation, for workers migrating under their tersass to be
accompanied or joined by their families. These agreements usually
cover the spouse and minor dependent children, but in some cases they
provide that authorisation may be given on regquest for dependent
parents or other relations to join the nmigrant worker. Although in
some cases they appear to contemplate the family accompanying the
migrant worker, they more generally provide for members of the family
to join him after a specified period which varies from one month to two
years, and once he has found suitable housing for them. Other clauses
designed to facilitate family reunification found in such ‘agreements
include the stipulation that the government and employers of the
country of immigration will help migrant workers to find suitable
family accommodation or, in one case,2? that the employer will provide
such accommodation. One agreement2@ provides that the government of
the country of immigration will reimburse the travel costs of family
members of migrant workers with at least three dependent children.

431, Certain governments have indicated that their family
reunification policy does not extend to seasonal workers2® or workers
admitted to do manual work for a predetermined period on a designated
project.39 Clearly, the admission of the families of migrant workers
who are to be in the country only for a 1limited period of time nmay
cause practical problems of accommodation, schooling, adaptation, etc.,
and it would not seem that it 1s necessarily called for by the
Recommendation, which speaks of "all possible measures" to facilitate
family reunification; it may well be considered that it is not
possible to take measures to facilitate the short-term stay of the
families of seasonal migrant workers, Moreover, the provisions
concerning social policy generally appear to be based on the premise of
a long~term stay; similarly, those concerning ¢the reunification of
families, which contemplate the family joining the migrant worker after
he has entered the country and found appropriate accommodation, would
seem to lead to the conclusion that they were not drawn up with a stay
of only a few months in mind. It may be considered as desirable that
a seasonal or short-term migrant worker should be allowed to bring his
family wvith him vhere he is able himself or through his employer to
make arrangements for their accommodation and to maintain them, but it
vould not seem that the Recommendation calls or States to take positive
neasures to facilitate such short-term stays.

432, Paragraphs 17 and 18 of Recommendation No. 151 provide for
the case in which a migrant worker cannot be joined by his family in
his country of employment. They envisage that he should be entitled
either to visit his family during his paid annual holiday without
losing any acquired rights or rights in - course of acgquisition and
vithout having his employment or right of residence terminated, or to
be visited by his family for a period corresponding at least to his
annual leave; and that the possibility should be considered of giving
financial assistance towards the travel costs involved, or a reduction
in the normal cost of tramsport.
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433, These provisions give rise to a problem referred to by two
governments, which indicate that they cannot prevent the worker's
employment being terminated by the employer, either generally3t or on
certain limited grounds,32 during his absence from the country on
leave. The latter government adds that the migrant worker will have
the same rights as nationals and that his work permit will not be
withdravn., It would seem that the purpose of this provision is
principally to prevent the worker's employment being terminated because
of hiy absence from the country on his annual leave, and in particular
action which would prevent him from returning to the country of
euployment and resuming his status there as though he had not been
avay. It does not necessarily require that he be given greater
protection against dismissal than is accorded to nationals, so long as
he is able to return and is placed on his return in the same situation
as he would have been if his employment had been validly terminated
while he was in the country. .

434. Nome of the reporting governments has indicated that
financial assistance is given from public funds towards the cost of
travel for purposes of family reunification during the worker's annual
leave. Some countries33 have indicated that the employment contract
may provide for these travel costs to be paid in whole or im part by
the employer.

2. Protection of the health of migrant workers

435, HMeasures for the protection of migrant workers® health at
the time of recruitment, travel and arrival in the country of
employment, which are covered by Article 5 of Convention ¥o. 97, have
been considered in Chapter 1II above, and equality of access with
nationals to health care facilities is covered by Chapter 1IV. The
supplementary provisions of Recommendation No. 151 are limited in
scope, covering first the prevention of special health risks to which
migrant workers may be exposed and secondly measures to protect migrant
workers against occupational hazards.

436, The types of special health risk to which wrigrant wvorkers
may be exposed were identified in the preparatory work3®¢ as threefold:
conditions already suffered from in the country of origin (especially
forms of parasitosis), disorders contracted in the country of
enploynent where the migrant worker may have inadequate immunity to
certain diseases, and physical and psychological disorders peculiar to
the process of adaptation to a newv environment (particularly digestive
disorders and neuroses).

437, The few governments who have touched on the question in
their reports have either referred to the medical examination carried
out at the time of migration3$ or indicated that the health protection
measures for wnigrant wvorkers are the same as those for nationals, 3¢
Rhile a medical examination at the time of wmigration should nake it
possible to identify conditions from which the worker may be suffering
before he leaves the home country, it will not necessarily ensure that
he receives appropriate treatment in +the country of enmployment.
Similarly, the availability of national medical facilities to nmigrant
vorkers on an equal basis with nationals may rot in itself suffice to
identify and treat the special health risks to which wmigrant workers
are exposed. As is pointed out in the preparatory work,37 the migrant
worker may have probleas in obtaining information and expressing
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hinself, he may be reluctant for financial reasons to consult a doctor
and he may not know how to avail himself of hospital facilities. It
seemns important, if problems of this kind are to be overcome, not only
that medical care should be available to migrant vorkers on the sane
basis as to nationals, but also that social services of the type
envisaged by Paragraph 24 of Recommendation No. 151, and considered
below, should be available to assist them in obtaining the health
protection which they need, and that wmedical personnel qualified to
deal with the particular health problems of migrant workers should be
available in areas with an immigrant population, An interesting
initiative to this end has bfsen taken in one country3® in which an
Instruction Centre for Health Care for Foreigners has been set up not
only to give instruction to foreigners on health care provisions but
also to provide information and imstruction to general practitioners
and other vorkers in the public health field.

438, Paragraphs 21 and 22 of Recommendation No. 151 provide for
training ard instruction of migrant workers in occupational safety and
occupation hygiene in connection with their practical training or other
work preparation, for information to be given to migrant vorkers, after
beginning employment, on provisions concerning the protection of
vorkers and prevention of accidents and safety regulations and
procedures, and for measures to be taken by employers to ensure that
migrant workers fully understand instructions, warnrings, syambols and
other signs relating to safety and health hazards at work.

439. One country?®® has referred in this regard to the obligation
imposed on employers by its 1legislation to ensure, as far as is
reasonably practical, the safety, health and welfare of all employees,
vhile recognising that to some extent +this means taking account of
special circumstances that may put the migrant worker at greater risk
than his colleagues, such as communications difficulties. This type of
problen is reflected in Paragraph 22(2) of the Reconmmendation which
states that "Rhere, on account of the wmigrant workers' lack of
familiarity with processes, language difficulties or other reasons,
training or instruction given to other workers is inadegquate for then,
special measures which ensure their full understanding should be
taken." Special measures of the type envisaged are described in the
report of one government*?® which refers to courses and seminars on
occupational safety and hygiene provisions organised .by the trade
onions for foreign workers; employing undertakings pay an indemnity to
vorkers attending such courses. Other countries¢! have referred only
in general terms to information and instructions on safety precautions
given to migrant workers, if necessary with the assistance of an
interpreter, as they are integrated into the work of the undertakings,
and to the obligations imposed on the employer to give such
instructions, :

440, It is not possible to foram an assessment, on the basis of
the information provided, of the extent to which measures are taken, in
accordance with Paragraphs 21 and 22 of the Recommendation, to counter-
act the special problems of migrant workers which, according to the
preparatory work,*2 pean that they are at a substantially greater risk
of suffering an industrial accident <than nationals. In order to
overcome these problems, it is essential not only to ensure adequate
training in safety and health but also to make employers aware of the
need to ensure that migrant workers fully understand all safety and
health instructions and precautions, and of the fact that it may be
necessary for them to take special measures for this purpose, since the
instructions and training given to other workers may be inadequate for
migrant vorkers.
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3. Social services

=T DR =3

441, Paragraph 23 of Fecommendation No. 151, which provides that
rigrant workers and their families should have access to social
services under the same conditions as nationals of the countries of
employment, seems to be generally respected in countries of immigra-
tion. Howvever, one federal country*3 indicates that the principle of
equal access is not respected in some of its constituent units in which
the access of non-natiorals to certain social services is dependent on
international agreements anrd effective reciprocity in the country of
nationality.

442, Moreover, equality of access may not be sufficient ¢to
ensure that mpigrant vorkers benefit equally with nationals from the
activities of social services, and it is with a view to overcoming the
handicaps which may prevent immigrants from taking advantage of the
social services available that Paragraph 24 of the Recommendation
provides that, in addition, social .services should be provided to
perform certain specific functions in relation to migrant workers and
their families,

443, One of the functions of such social services is to assist
migrant wvorkers in adapting to the country of employment, in obtaining
information and advice from appropriate bodies, in complying with
administrative and other formalities, and in waking full use of
services and facilities provided in the social field (Paragraph 24 (a)
and (b)). Assistance of this kind is particularly needed on arrival
and during the period of settling in to the host country, and the types
of assistance provided and means through which it 4is given in
connection with the reception of migrants have been described in
Chapter II above (see in particular paragraphs 57 to 61 and 116 to
128). The services and facilities described there generally remain
available to migrant vorkers and their families throughout the period
of residence, and are qualified to assist them in thé various respects
covered by Paragraph 24(¢a) and (b) of Recommendation No. 151.
Reference is therefore made to the information given in Chapter II as
regards the kinds of assistance given to migrant wvorkers and their
fanilies in these respects,

444, Paragraph 25 of the Recommendation specifies that the
soclal. services 1in question may be provided by public authorities, by
approved non-profit-making organisations or bodies or by a combination
of both. It appears from governments' reports that a great variety of
methods are used in ensuring that appropriate social services are
avallable to immigrants.

445. One country,** for example, has established an imamigration
service responsible for soclial measures for the benefit of migrant
workers, wvhich has the tasks both of providing information and
assistance to iwmmigrants and of proamoting and co-ordinating the
activities of other social services, public and private, in relation to
immigrants. While a single centralised service of +this kind nmay be
appropriate for a small country, or one in which immigrant workers are
concentrated in a limited area, it is more likely to be necessary to
provide services over a wide geographical area. Thus one government4s
has indicated that it has established 570 offices, vith some 700 social
counsellors, to provide social counselling and assistance to migrant
vworkers and their families. Other governsents4® have referred to
social services provided by the regional or 1local authorities, in
particular in the <capital city,*? or by regional foundations with
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certral government subsidies,*® and yet others*? have indicated that
facilities are provided at the different 1levels of government -
central, regional and local.

446. One federal State,S% which undertook a comprehensive review
of post-arrival programmes and services to migrants dim 1977-78, has
referred to a complex series of arrangements, both at the federal and
at the state levels, for providing social services to immigrants. For
exanple, the Pederal Department of Immigration and Bthnic Affairs
provides regional advisory services and several of the constituent
unitsst have astablished state-~level bodies responsible for ensuring
that the social needs of immigrants are met.

447, 1In several countries, 52 voluntary non~profit-making
organisations or bodies play an important role im providing assistance
and guidance to immigrant workers and their families, usually as a
supplement to public services and often with government financial
support.

448. As has been emphasised by one government,%3 in many cases
the role of these special social services for immigrants is essentially
to provide them with the information and assistance necessary to enable
them to take advantage of the services generally available to residents
in the country of employment. In some countries, the special measures
to assist migrants are integrated into the gemneral social service
institutions of the country rather than being provided separately, by-
equipping these institutions to understand and meet the particular
needs of migrants. Paragraph 24 (e) of Recommendation No. 151 advocates
this form of solution by providing that full use should be made of
services which are or can be provided by authorities, organisations and
bodies serving the nationals of the country of employment, including
employers® and vorkers' organisations.

449, Measures to equip such organisations and bodies for this
role are also provided for by Recommendation No. 151, which mentions a
variety of means of helping social service institutions and bodies
catering for the population generally to meet the particular needs of
migrants. They include assistance in identifying these needs and
adapting to them, the provision of information and advice regarding the
formulation, implementation and evaluation of social policy with
respect to migrant vorkers (Paragraph 24(c) and (d)), ensuring that
sufficient resources and adeguately trained staff are available
(Paragraph 26), and co-operation and co-ordination between different
social services within the country amnd, as appropriate, with
corresponding services in other countries (Paragraph 27).

450, In some countriesS4 a central government body has been set
up to provide advice and information to government departments and
agencies and other organisations dealing with immigrants, as well as to
co-ordinate the action of the various bodies and services concerned.
An alternative or supplementary approach is to appoint, in each
government department or agency concerned, a senior official res-
ponsible for 'migrants' gquestions, or to establish a specialised unit
responsible for ensuring that migrants' needs are adequately catered
for at the various levels.SS In addition, specially qualified
officials, and vhere necessary interpreters, may be appointed to the
offices of social service agencies which have to deal with migrant
workers' problems,36 and special courses are held for officials froa
these offices, to provide training in dealing with the problems they
will be called on to face.S57
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451. Responsibility for co-ordinating the activities of the
differert social services and ensuring co-operation between them is in
certain countriesS® entrusted to a national comnittee grouping
representatives of the different agencies concerned. One countryS$® has
referred to its Immigration Settlement and Rdaptation Program, under
which agencies throughout the country are entrusted, under contracts,
vith the provision of services to immigrants, and anotheré® has issued
an information kit covering naticnal -policies and programmes for the
settlement of newv immigrants, to assist all those concerned in their
implementation; it is supplemented by weekly bulletins wupdating the
information provided.

4. Consultation of employers!

and_workers' organisations

452. Recoammendation No. 151 provides in Paragraph 9 that social
policy should be formulated and applied in consultation with
representative organisations of employers and workers, and Paragraphs
14 and 29 provide for consultation of rapresentatives of all concerned,
and in particular, of employers and workers, on measures for the
reunification of families and on the organisation of social services.

453. Very little information has been provided on consultations
for these purposes, and in general they are limited to an indication
that employers and workers are represented on a national committee with
responsibilities in respect of migrant wvorkers,%t or to a statement in
general terms that such consultations take place.®é2 Two countriese3
hovever have indicated that the trade unions play a direct role in
ensuring that the necessary social services are provided for foreign
workers, and in another¢¢ the employers' and workers' organisations are
among the bodies who jointly set up a foundation for the reception and
orientation of migrants in the rational capital.

454, It is not possible, in view of the 1limited information
available, to form any assessment of the extent to which employers' and
workers! organisations are associated in the formulation and
implementation of social policy measures for the benefit of migrant
vorkers.

Notes_to_Chapter V

t Switzerland.

2 pustralia.

3 Federal Republic of Germany.

& Syeden.

S Australia (21), Austria (20), Canada (21), France (18), Federal
Republic of Germany (age of majority), Worway (20), Switzerland (age of
majority), UOnited Kingdom (18 in the case of workers subject to the
vork permit scheme, 21 in the case of workers no longer subject to the
schere and EBC natiomnals).

¢ Belgius.
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7 Luxembourg.

8 For example, Swvitzerland has indicated that it is unable to
apply these provisions of Recommendation No. 151 for this reason.

9 Canada, United Kingdonm.
10 Australia.

11 France.

12 Aﬁstria.

13 Non-metropolitan territory: United Kingdom (Hong Kong).

14 France (National Immigration Ooffice); Non-metropolitan
territory: United Kingdom (Hong Konj) (Immigration Department).

1S Benin, Congo, Mali, Rwanda, Senegal; Non-metropolitan
territory: United Kingdom (Hong Kong).

16 Belgium.
1? Canada.

18 France, Federal Republic of Germany, Netherlands. In
Suitzerland the migrant vorker's residence must be stable and lasting,
terms vhich are currently interpreted as satisfied after 15 months!
residence, a period which it is proposed to reduce to 12 months.

19 pustria, Canada, France.
20 canada, France, United Kingdom.
21 Austria, France, Netherlands, Norwvay, Switzerland.

22 pustria, France, Netherlands; Non-metropolitan territory:
United Kingdom (Hong Kong). The situvation seems to be similar in
Singapore where the Government indicates that foreign vorkers now have
the right to rent publicly built flats which were formerly not
available to then.

23 Prance, Netherlands.
24 Norway.
2S France,

26 Agreements between Belgium and Spain of 28 November 1956,
Belgiur and Greece concerning coalminers of 12 July 1957, Belgium and
Morocco of 17 PFebruary 1964, Belgium and Turkey of 16 July 1964,
Belgium and Italy of 11 July 1966, Belgium and Tunisia of 7 BAugust
1969, Belgium and Algeria of 8 January 1970, Belgium and Yugoslavia of
23 July 1970, United Republic of Cameroon and Gabon of 9 August 1974,
France and Morocco of 1 June 1963, France and United Republic of
Cameroon of 26 June 1976, France and Portugal of 11 January 1977,
Luxembourg and Portugal of 20 May 1970, Netherlands and Morocco of 1lu
May 1969, Switzerland and Italy of 10 August 1964.

27 Co-operation Rgreement on Manpower hetween United Republic of
Cameroon and Gabon of 9 August 1974, Article 11.
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28 jAgreenment between Belgium and Italy of 11 July 1966, Article

29 Switzerland.
30 Non-metropolitan territory: United Kingdom (Hong Kong).
31 Capada.

32 Norway (cessation or curtailment of the enmployer's
activities).

33 Czechoslovakia; Non-metropolitan territory: United Kingdom
(Hong Kong).,

3¢ ILC, 59th (1974) Session, Report VII(l), p. 33.

3s Austria, Luxembourg. '

36 pustria, Belgium, Mali.

37 ILC, 59th (1974) Session, Report VII(l), p. 33.

3e Netherlands.

39 United Kingdom: Health and Safety at Work Act, 1974,
40 Czechoslovakia.

4t pustria, Luxembourg, Netherlands.

42 TLC, 59th (1974) Session, Report VII(l), pp. 33-34.
43 pustria.

4¢ Luxembourg: Act of 24 July 1972 concerning social action for
impigrants.,

45 Pederal Republic of Germany. on the comparable national
netvork of offices in France, see paragraph 57 above. Similarly Sweden
has a network of 85 immigrants®' bureaux,

46 Belgiunm.

4? Austria, Norwvay.

48 Yetherlands.

49 Canada, Norway.

S0 pustralia.

S1 New South Wales has established an Ethnic Affairs Commission,
Victoria's Coemunity Services <Centre includes a Migrant Advisory

Bureau, and Queansland has a State Migration Office.

S2 Australia, Rustria, Canada, Prance, Luxemboury, Norvay,
Switzerland; Non-metropolitan territory: Unit,1 Kingdom (Hong Kong).

$3 FPrance.
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S4 Australia (Ethnic Affairs Branch of the Prenmier's Departament
in South Australia; Ministry of 1Immigration and Ethnic Affairs in
Victoria), Canada (Employment and Immigration Commission), France
(Secretary of State responsible for immigrants), Federal Republic of
Germany (federal government delegate for the integration of foreign
vorkers and their families), Norway (Immigration Secretariat of the
ministry of Local Government and labour). In RAustria a similar service
is provided for the administrative services of Vienna by the
Poreigners® Section of the City's Personnel Office.

S5 As in Australia (ethnic liaison officer and migrant services
unit in the Federal Department of Social Security; ethnic 1liaison
officer in each government department and agency inm South Australia).
Norvay (immigrant adviser in the Ministry of Health and Social
Affairs).

56 Austria (interpreter in employment offices and housing
authorities), Pederal Republic of Germany (special counsellors in
social institutions), Netherlands (special facilities in social service
institutions on an experimental basis).

57 Australia, Federal Republic of Germany, Norway.

58 ‘pustralia (Galbally implementation task force set up to
implement the recommendations of a Reviev of Post Arrival Prograas and
Services to Migrants, one of wvhose tasks is to devalop machinery for
co-ordination and continuing consultation), Federal Republic of Germany
(Co-ordinating Committee for Foreign Workers), Norway (Council for
Inpmigrant Affairs), Sweden (National 1Immigration and Naturalisation
Board) ; Non-metropolitan territory: United. Kingdom (Hong Kong)
{Council of Social Services).

$9 Canada.

60 pustralia.

61 pustria (Foreigners' Committee of +the Ministry for Social
Administration), Federal Republic of Germany (Co-ordinating Conmittee
for Poreign Workers), Luxembourg (Management Committee of the
Innigration Service), Norvay (Council for TImmigrant Affairs), Sweden
(advisory body chaired by the minister responsible for imamigrant
affairs).

62 Canada.

63 Czechoslovakia, German Democratic Republic.

64 pustria: Foundation for the reception and orientation of
persons migrating to Vienna.



CHAPTER VI
EMPLOYMENT, RESIDENCE AND DEPARTURE

455. The migrant vorkers' instruments contain a number of provi-
sions concerning the extent to which a migrant worker should be allowved
to continue to reside in the country of immigration outside the periods
of actual employment, and concerning his rights on leaving the country
of employment.

1. continued residence_in_case
of _incapacity_for_work

456, Covention No. 97 provides, in Article 8, that nmigrant
workers and their families admitted on a permanent basis shall not be
returned to the country of emigration because the migrant is unable to
follov his occupation by reason of illness or injury subsequent to
entry; countries which admit migrants on a permanent basis on arrival
may limit this right during the first five years of residence,

457, 1In general, this provision has not given rise to problenms
in ratifying States. There are howvever two types of circumstances in
wvhich the Committee has been concerned ¢to ensure that the national
legislation is not applied in a mnanner inconsistent with the
Convention. The first is the case of 1legislation which gives the
governaent broad powers to expel foreigners with no express limitation
of the kind required by this RArticle.t The second is the case of
legislation which authorises the expulsion of foreigners in cases of
danger to public health. 1In one case of this kind,?2 the Conmmittee
accepted the Government's explanation that expulsion cannot be ordered
on the grounds of the sickness itself or the incapacity for wvork, but
only in cases in vhich a foreign vorker suffering from an infectious
disease refuses to be treated by a doctor or to respect the gquarantine
requlations, thus constituting a public health hazard. 1In another
cased in vhich an imsigrant can be removed froa the country vhen
receiving in-patient treatment for mental illness "wvhen it is in the
interests of the patient to remove hin"™ the Comaittee accepted the
Governnent's explanation that removal is ordered only vhen the
competent authority is satisfied that it is in the patient's interest,
for example because he or his relatives in the home country wvish it and
proper a.rangements have been made for his care and treataent,

458, The provision also appears to be largely applied in States
vhich have not ratified the Convention and wvhich admit migrant workers
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on a permanent basis either immediately on entry* or after an initial
period of residence and employment.S One country® indicates that it
vill not be able to apply Article 8 even after the adoption of draft
legislation on foreigners which is currently being prepared, because it
vill still be possible to expel a foreigner with less than ten year's
residence on the grounds that he or a dependant of his has become a
continuing and substantial burden on public assistance whereas,
according to the government, Article 8, paragraph 2, authorises such
expulsions only during the first five years. 1In this connection, it
should be pointed out that the Convention only prohibits such
expulsions in the case of persons accorded the status of permanent
resident: Article 8, paragraph 2, merely limits, for the first five
years, the protection accorded to persons inmmediately granted the
status of perpmanent resident, W®here a country does not accord the
status of permanent resident until after a longer period of residence
than five years, Article 8, paragraph 1, does not become applicable
uptil the qualifying period for permanent residence has elapsed. Thus,
in the country in guestion it would be sufficient, in order to comply
vith Article 8, to link the prohibition on explusion to the grant of a
permanent resident's permit, for which the normal qualifying period is
ten years.

2, Protection in case of loss of employment

(a) continued resgidence_and

459. Convention No. 143 provides, in Article 8, that a lawvfully
resident migrant worker vho loses his job shall not be regarded as in
an illegal or irreqular situation by the mere fact of the loss of his
employment, which shall not in itself 4imply the vithdrawval of his
authorisation of residence or, as the case may be, work perait. It
goes omn to provide, in paragraph 2, that, "Accordingly, he shall enjoy
equality of treatment with nationals in respect in particular of
gquarantees of security of employment, the provision of alternative
employment, relief vwork and retraining."

460, Certain related provisions are contained in the Recommenda-
tions. According to Paragraph 18 of Recommendation No. 86, a State
should refrain from removing migrant workers and their families who
have been regularly admitted to its territory on accouat of their lack
of means or the state of the employment market, and Paragraph 31 of
Recommendation No. 151 provides that a migrant who has 1lost his
enployment should be allowved sufficient time to find alternative
employment, at least for a period corresponding to that during which he
may be entitled to unemployment benefit.

461, The situation of a migrant worker wvho has 1lost his
enployment depends on the nature of his authorisation of residence or
vork permit. Immigrants vho have been admitted as,? or acquired the
status of, permanent residents or become entitled to an unlimited work
pernit,® are assimilated to nationals in respect of employment, so that
the loss of their employment has no effect on their status; they
similarly enjoy eguality of treatment in respect of the matters set out
in paragraph 2 of Article 8.

462. The situation is more complex in the case of a migrant
vorker with a 1limited wvork permit. 1In some countries,® vhich issue
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vork permits only for a specific job with a specific employer, the
vorker has to 1leave the country wvhen the contract for which the wvork
pernit vas issued comes to an end. Generally, howvever, the loss of his
enployment does not normally appear to place the migrant wvorker
adnitted with a vork permit for a specific job in an illegal situation,
although he will only be able to take up further employment if he
obtains a new work permit. A number of countries:o indicate that such
a permit will only be issued if the state of the labour market and the
need to accord priority to their nationals (to vhom permanently
admitted migrants are assimilated) permit.

463. Lawv and practice as to the length of time a migrant worker
is permitted to stay in the country to look for further employment
vary. In some countriesit the worker is allowed to remain as 1long as
he 1is entitled to unemployment benefit; one governmenti2 indicates
that if necessary the authorisation of residence will be extended to
cover this period. 1In one country,?3 in wvhich the migrant vorker has
in principle to leave the country within twvo wveeks of the premature
termination of his contract, he can on application be authorised to
stay for a maximum of three months to seek alternative employment.
Other governmentst¢ do not specify the period for which a wvorker will
be allowed to remain to seek alternative employment. In some cases,!S
it may be defined by reference to the period of validity of the
residence permit; in one such case!® the vorker is alloved to remain
for a period of twelve months after the date on which his residence
permit vas due to expire.

464. In one country,!'? in wvhich work permits are limited as to
time but not as to occupation, the work permit may be withdrawn if the
vorker is unemployed for a period of at least three months. In another
country,!'® where at present the work permits of workers who have beconme
involuntarily unemployed are extended, for three months in the case of
tenporary work permits and for one year in the case of ordinary or
unlimited work permits, legislation is envisaged which would permit the
vithdrawal of the work permit of foreigners who have been unemployed
for at least six months, and the dJovernment considers that this would
be contrary to the objectives of the Convention as expressed in
Articles 8 and 10.

465. Several other countries have also indicated that their
legislation does not appear to comply with Article 8. Onel® has stated
that Article 8, paragraph 1 is not fully applied because, once a
migrant worker has exhausted his right to uneamployment benefit and is
not authorised to seek further employment so that his means of support
are no longer assured, his authorisation of residence will be withdrawn
or not renewed, This situatior does not however seem to be contrary to
the provisions of Article 8, paragraph 1, whose purpose is essentially
to ensure that a regularly admitted migrant worker who becones
unemployed shall not be regarded as in amn irregular or illegal
situation, and which requires only that "the mere fact of the loss of
his employment ... shall not in itself 4imply the withdrawal of his
authorisation of residence or, as the case may be, work permit", The
country concerned allows the migrant worker who has 1lost his job to
remain as long as he is entitled to unemployment benefit, if necessary
prolonging his residence permeit for this purpose thus giving him a
reasonable period in which to seek and obtain authorisation to take
further employment; Article 8, paragraph 1, does not appear to require
more. Similarly, the proposed period of six months before the work
pernit is vithdrawvn, mentioned in the previous paragraph, would seem to
meet the requirements of this provision, although it would not give
effect to Paragraph 31 of Recommendation No. 151 in cases in which
unemployment benefit is payable for longer than six months.
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466, More serious difficulties have been referred to with regard
to paragraph 2 of Article 8, which provides for eguality of treatment
with nationals in respect in particular of guarantees of security of
employment, the provision of alternative employment, relief work and
retraining. Three countries29 have stated in this regard that migrant
workers who lose their employmeént and have not acquired the status of
permanent resident will only be granted a further permit to take other
enployment if the situation and trends on the labour market permit, and
after it has been ascértained that no natiornal or permanently admitted
foreigner is available for the employment in gquestion. Another
country,?! which admits migrants under two heads, permanent settlement
and temporary residence, has stated that acceptance of Article 8 would
mean that temporary residents could expect, on completion of their
contracts, to apply for permanent residence, retraining, etc.

467. The wording and context of this paragraph undoubtedly give
rise to a number of questions, and its scope needs to be clarified.
For this purpose, it seems appropriate to exawmine the legislative
history of the provision. In the conclusions adopted at the first
discussion of the proposed Convention, it was included, with a slightly
different wording, in Part II of the Convention dealing with equality
of opportunity and treatment, as paragraph 2 of what is now Article 1l4.
In the draft before the Conference at the second discussion the
proposed second paragraph of this Article read as follows: *"Paragraph
1 of this Article does not affect the right of migrant workers to enjoy
equality of treatment with nationals in respect of security of tenure
of employment, the provision of alternative employment and retraining."

468. Article 8 of the Convention was introduced during the
second discussion, and its object was stated to be "to protect the
migrant worker, who had entered the country of enmployment 1legally,
against measures, in particular emergency measures, which might cause
him to become an illicit migrant from one day to the next."22 Following
the adoption of Article 8, the proposed paragraph 2 of what 1is now
Article 14 was deleted. 1A provision concerning equality of treatment
wvas thus transferred from Part II to Part I of ¢the Convention as a
result of an amendment -designed to ensure that 1legally admitted
migrants did not lose their regular status by reason of their 1loss of
enployment. Certain problems arise in this connection, in particular
as to the extent of the equality of treatment required and also as to
the relevance of “guarantases of security of employment" to migrant
workers who have lost their jobs., The governments' reports have not
referred to the latter problem, on which no light is thrown by the
preparatory work,

469. It may be useful, in considering the extent of the equality
of treatment required by paragraph 2 of Article 8, to refer first to a
memorandum prepared by the International Labour Office in reply to a
request for clarification of its terms:23

ees It should first be noted that this provision is
contained in Part I of the Convention, which deals with migration
in abusive conditions, and not 4in Part II, which deals with
national policies to be adopted and applied as regards equality
of opportunity and treatment. This distinction is important
because under Article 16 of the Convention, ratification may be
restricted to either of the two Parts. Moreover, the use of the
term ‘accordingly' seems to indicate that Article 8, paragraph 2,
is conceived, not as an end in itself, but as a means of reaching
the objective sought in paragraph 1. In other words, the
safequards provided by paragraph 2 are to facilitate restoration
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of the previous position of the migrant worker who has 1lost his
enployment, and should not result either 4in giving him more
rights than he had at the outset or in placing him inm a more
favourable position than that of other migrant workers who have
not lost their enmployment and remain subject to the conditions
laid dovwn in their permits. It would also seem unreasonable that
a provision included in the part of the Convention which purports
to protect migrant wvorkers against abuse should provide for
greater access to employment than the part dealing with equality
of opportunity and treatment - wvhich permits the free choice of
enployment to be restricted for a period, as will be seen belovw.
It is within that framework that the effect of national
regulations regarding residence and vork permits has to be
considered. There are tvo main observations which should be
nade.

8. First, the right to equal treatment which the migrant
vorker should enjoy in case of loss of employment remains subject
to the duration of his residence or work permit. This means, in
practice, that a migrant vworker who has lost his employment and
seeks to change his occupation is not entitled ¢to training for
new enployment if this would continue beyond the duration of his
residence or wvwork permit. The same would apply +to alternative
enployment in a case where the loss of the original employment
occurs at a time vhen the residence permit expires.

9. Second, the safegquards which a migrant worker should
enjoy in case of 1loss of enmployment may be subject to such
conditions and linmitations as are specified in his wvork pernit,
but these should not prevent attainment of the objective stated
in Article 8, paragraph 1. Thus, if the wvork permit wvas
originally issued to a migrant vorker for a particular category
of employment only, the equality of treatment as regards
alternative employment which such a worker must enjoy under
paragraph 2 of this Article will relate only to the same type of
enployment.

10. The arguments set out 3in the preceding paragraph
presuppose that the worker retains his work permit after losing
his employment. If on the other hand only his residence permit
remains wvalid, it would seem that the equality of treatment
required under paragraph 2 of Article 8 of the Convention cannot
be subject to limitations other than those mentioned in paragraph
8 of the present paper. Accordingly, legislation under which the
issue of work permits to migrant workers who have lost their jobs
may be refused on the basis of the employment market situation
would not be in conformity with the Convention.

470, It seems clear, as indicated in this npemorandum, that
Article 8, paragraph 2, does not reguire a State to extend a migrant
worker's residence permit, but relates only to equality of treatment
vithin the period of validity of that permit.

471. Moreover, having regard to the indication in the above
quoted memorandum that it would seenm unreasonable that a provision in
Part I of the Convention should provide for greater access to
employment than Part 1II which deals with equality of opportunity and
treatment, it may be considered that Article 8, paragraph 2, should be
read in the light of Article 14 of the Convention under which a State
may restrict free choice of employment during the first two years.
Accordingly, a State would be able, in the provision of alternative



136 REPORT OF THE COMMITTEE OF EXPERTS

employeent to a migrant vorker vho had lost his employment during his
first tvo years of residence but vhose residence permit wvas still
valid, to impose limitations on his free choice of employment.

472. There is no doubt that the inclusion in Part I, which wvas
intended originally to deal only with migration in abusive conditions,
of provisions relating to equality of treatment of regularly admitted
migrants 1is considered an obstacle to ratification by a number of
States of immigration wvhich accord the guarantees called for by Article
8, paragraph 2, only to permanently admitted imaigrants, and hence
usvally only after some years of residence and employment.

(b) Appeal agqainst termipation
of _employment

473. Paragraph 32 of Fecommendation VNo. 151 provides that a
migrant wvorker who has lodged an appeal against the tersination of his
enployment should be alloved sufficient time to obtain a final
decision, and if the termination is unjustified he should be entitled
to the same remedies as national vorkers, as vell as sufficient time to
find alternative employment if he is not reinstated.

474, ©No problems have been mentioned by reporting countries in
connection wvwith this provision. 1In general it would appear that the
availability of the same remedies as those accorded to mnationals is
assured by equal treatment in the application of labour and other
relevant legislation. The allowance of sufficient time to, obtain a
final decision and alternative employment if not reinstated can be
presused, in the absence of specific information,24 to be governed by
the general rules described above concerning continued residence and
alternative employment in the case of 1loss of enployment, which
generally allow a migrant vorker wvho has lost his job to remaim in the
country for a period and, subject to limitations in some cases, to seek
alternative employment.

3. Guarantees in _case_of expulsion

475, Paragraph 33 of Recommendation No. 151 provides in essence
that a migrant worker who is the object of an expulsion order should
have a right of appeal before an administrative or 3judicial instance,
and that the appeal should stay the execution of the expulsion order,
subject to requirements of national security.=2s

476, 1In general, provisions concerning the expulsion of
foreigners from a country are contained in ismigration legislation and
applicable to foreigners generally, no specific provision being made in
respect of aigrant workers. The 1legislation in gquestion 1s very
complex, and, since immigration control as a whole is a matter outside
the competence of the 1ILO, it does not seeam appropriate to analyse it
in detail with a viev to examining all its possible repercussions on
migrant workers. Expulsion of migrant wvorkers may be ordered in two
quite different types of circumstances: first because they do not or
no longer have an authorisation to reside or work in the country or are
in breach of the conditions of their residence or work perrpit, and
secondly because, during a period of legal residence and employment,
they have been guilty of conduct which constitutes grounds for
expelling a foreigner irrespective of vhether he is a worker,

'
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477. 1In only one of the few countries which have provided
information in their reports on expulsion procedures, is a distinction
made betveen the two types of cases: in the country concerned2¢ a
deportation order can only be made on the basis of conviction for a
criminal offence if the court, when sentencing the offender, recoammends
that he be deported. He then has a right of appeal against the
reconmendation as forming part of his sentence, and no deportation
order may be issued until the appeal has been heard. A deportation
order canr also be made on the ground that the immigrant has failed to
observe the conditions of his authorisation to reside, or stayed beyond
the permitted period, or on the ground that his deportation would be
"conducive to the public good". In these cases, except in the case of
an order based on the interests of natiomnal security or reasons of a
political nature, an appeal lies to an independent adjudicator and to
a special appeal tribunal, and suspends the deportation order. Cases
involving national security or political reasons are referred to a
panel of advisers.

478. 1In other countries, the procedure is the sape whatever the
grounds for expulsion. Thus, in one country2? foreigmers can only be
expelled on the basis of a "prohibition of residence order® 4issued by
the administrative authorities, and it is against this order that an
appeal lies to a higher administrative instance. An appeal at this
earlier stage would seem to correspond in substance to an appeal
against the expulsion order itself. The appeal has a suspensive effect
unless immediate expulsion is in the interest of the person concerned
or in the public interest which would be endangered by any delay. 1In
a second country,28 a deportation order can only be issued following an
inquiry by an independent adjudicator, at which the immigrant concerned
has the right to be represented. If the adjudicator issues a
deportation order against an 4immigrant with ‘"permanent resident"®
status, he has a right of appeal, with suspensive effect, to an
independent appeal board, followed by a judicial appeal on questions of
law to the court of appeal with its leave. Deportation orders against
temporary immigrants are also preceded by an inquiry by an adjudicator
but are not subject to appeal: however, such imaigrants may apply to a
court of law for a review of the decision on the grounds that it 1is
contrary to natural justice and, if the application is not evidently a
frivolous delaying tactic, a stay of execution of the deportation order
is normally granted. It would seem in any event that the requirement
of an inquiry by an independent adjudicator before a deportation order
can be issued provides the sort of protection afforded by a right of
appeal against an order issued without such inquiry.

4. Protection on_leaving the country of employment

479. Paragraph 34 of Recommendation No. 151 provides for certain
guarantees to migrant workers who 1leave the country of employment,
irrespective of the 1legality of their stay. The rights of illegally
employed migrant workers in this regard have been considered, in
paragraphs 259 to 270 above in connection with Article 9, paragraph 1,
of Convention WNo. 143, This section is accordingly 1limited to
considering the extent to which regular aigrant workers are assured of
the guarantees provided for by this Paragraph, which cover the follow-~
ing matters.
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(a) Remuneration _and_compensation
for_holiday entitlement

480, As indicated in Chapter IV above, regularly employed
migrant workers invariably enjoy equality of treatment as regards
conditions of employment. They are accordingly entitled on leaving the
country at the end of their employment to the same rights as nationals
in respect of outstanding remuneration for work performed, severance
payerents and compensation in lieu of any holiday entitlement acquired
but not used, as called for by Paragraph 34(l) (a) and (c) (i). This has
been specifically confirmed by some governments2? in their reports.

(b) Employment_injury benefits

481, Although regular migrant workers are invariably covered by
enployment injury insurance or workmen's compensation schemes, these
schemes do not always provide for payment of benefits to a beneficiary
residing abroad, as 1is called for by Paragraph 34(1l) (b). Several
governments3® have however indicated that this lacuna 1is filled in
practically all cases either by bilateral agreements with the countries
of origin of migrant workers or by the ratification of the Equality of
Treatment (Accident Compensation) Convention, 1925 (No. 19).

{c) Reimbursement of social
. security contributions

482, Paragraph 34(1) (c) (ii) provides for reimbursement of social
security contributions which have not and will not give rise to rights
under national laws or regulations or internatioral arrangements. It
adds the proviso that where such contributions do not permit
entitlement to benefits every effort should be made with a view to the
conclusion of bilateral or multilateral agreements to protect the
rights of migrants.

483. The Recommendation thus envisages, as an alternative and
preferable solution to reimbursement, the conclusion of agreements for
the maintenance of rights in course of acquisition by virtue of
contributions in the country of immigration, for example through their
transfer to the country to wvhich the migrant worker goes when he
departs.

484, Governments have in general not touched on this matter in
their reports. One country,3! however, which makes no provision for
the reimbursement of social security contributions, has concluded
bilateral agreements with all the principal countries of origin of
immigrant workers, under which a certificate of the wvorker's social
security contributions is, wvhen he leaves the country, communicated to
the social security institution of the migrant worker's home country.
Another country32 indicates that wvhen a migrant vorker leaves the
country permanently he may withdraw his contributions to the central
provident fund.

(d) Right of redress

485, Paragraph 34(2) of Recommendation No., 151 provides that
vhere any claim in respect of the matters dealt with under (a) to (c)
above is in dispute, the worker should be able to have his interests
represented before the competent body and enjoy equal treatment with
national workers as regards legal assistance. Very few governments33
have expressly confirmed that this provision is applied. Reference nmay
howvever also be nade to paragraph 170 above, which deals with the
corresponding provision of Convention No. 143 (Article 9, paragraph 2)
in respect of illegally employed migrant workers.
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Notes_to Chapter VI

1 See RCE, 1979, p. 161, observation to Guatemala.

2 Pederal Republic of Germany: Government's report for 1974-76,
following a direct request of the Conmmittee in 1975 concerning the
application of section 10, paragraph 1(9) and 11(1) of the Aliens Act
of 28 Pebruary 1965.

3 United Kingdom: Government's report for 1972-74 following a
direct request of the Committee in 1973 concerning the application of
section 90 of the Mental Health Act, 1959, section 82 of the Mental
Health (Scotland) Act, 1960 and section 30 of the Immigration Act,
1971.

4 pustralia, Canada, Singapore.

S Austria, Luxembourg, Sweden.

6 Switzerland.

? As in Australia, Canada, New Zealand.

8 As in Austria, Federal Republic of Germany, Luxembourg, Sweden,
Switzerland, United Kingdom.

9 As in Botswana, Gabon, Italy, Malaysia (Sarawak), Mauritius,
Tanzania.

10 Austria, Pederal Republic of Germany,'Luxembourg, Switzerland.

11 justria, Pederal Republic of Germany, Luxzembourg.

12 pustria.

13 Gabon: Labour Code, 1978, section 133 and Act No. 34-62 of
10 pecember 1962 on the admission and residence of foreigners, section

7, paragraph 4.

14 Belgium, Cyprus, Doaminican Republic, Peru, Swvitzerland, United
Kingdom.

15 Australia, Canada, New Zealand.

16 Netherlands.

17 Kuwait.

18 France.

19 pustria.

20 pustria, Pederal Reublic of Germany, Switzerland.
21 pustralia.

22 ILC, 60th (1975) Session, RP, p. 642: report of the Cosmittee
on Migrant Workers, para. 45.

23 official Bulletin, Vol. LXII (1979), Series B, No. 3, pp. 157-

8.
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24 Cyprus has indicated that a migrant worker appealing against
termination of employment would be alloved sufficient time to obtain a
decision,

25 It may be noted in this regard that article 13 of the United
Nations International Covenant on Civil and Political Rights, which
also contains provisions concerning appeals against expulsion, provides
in addition that legal immigrants may be expelled only in pursuance of
a decision reached in accordance with law.

2¢ United Kingdom.

27 Austria,

28 Canada.

29 Cyprus, Luxembourg, Mali, Singapore. Non-petropolitan
territory: United Kingdom (Hong Rong).

30 pustria, Prance, Pederal Republic of Germany.
31 Austria.
32 singapore.

33 Mexico; Non-metropolitan territory: United Kingdom (Hong
Kong) .



CONCLUSIONS .
DIFFICULTIES AND RATIFICATION PROSPECTS

486, The vast range of subjects covered in the preceding
chapters illustrates the complexity of the subject of migration for
employment., The principles of the "protection of the interests of
vorkers vwhen eaployed in countries other than their own®" and “the
provision ... of facilities for ... the transfer of 1labour, including
migration for employment and settlement", proclaimed in the Preamble to
the Constitution and the Declaration of Philadelphia as objectives of
the ILO, have been developed in the four instruments into a vast
programme of national and international action covering alamost all the
problems which arise when workers migrate from one country to another
in order to take up employment.

487. The neasures needed for the protection of migramt workers,
as set forth in the instruments, extend beyond their period of actual
employment. They must cover the initial phases of inforeation,
recruitment, travel and settlement into the country of employment and
also post-employrent problems of return to the country of origin or
arrangements for continued residence in the country of employment and
the regulation of rights arising out of the employment but continuing
after its termination. During the period of employment, moreover, they
go beyond measures dealing exclusively wvith conditions of work such as
equality of treatment and adaptation to the working environment, to
cover various other aspects of conditions of life which affect the
context in which the migrant worker has to work and fora the broader
franework of the conditions of work and life of migrant workers.

488, In these circumstances it is perhaps understandable that
fev governpents have covered all the subpjects dealt with in the
instruments in their reports. It is nonetheless regrettable that so
many governeents have supplied only very brief reports, and have often
failed to provide inforeation on even the major aspects of aigration
for eaployment as it affects their countries. Moreover, many countries
have failed to supply reports on any of the instrupents, and these
include several countries with a substantial flov of esigrant or
iamigrant workers.

489. Convention No. 97 has been ratified to date by 34
countries, including several major countries of emigration or
immigration, Ratifications succeeded one another at a steady pace
until 1969, when there vas a pause. The adoption of Convention No. 143
led to a revival of interest in Convention No. 97, and four further
ratifications have been registered since 1976. Generally speaking,
most of the countries to which the Convention applies and whose
legislation or practice has been the subject of observations on the
part of the Committee have taken or are plamnning to take the necessary
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steps to eliminate the discrepancies noted or remedy certain
shortcomings. Convention ©No. 143 has been ratified so far by only
eight States, one of which excluded Part I from its ratification, and
none of which is a major country of emigration or of immigration. The
Convention only entered into force on 9 December 1978, and reports
under article 22 of the Constitution have been received so far from
only two ratifying States so that the Committee has not yet had an
opportunity of forming an assessment of its application in the States
which have ratified it.

490, The Committee has referred in the course of this survey to
various problems and difficulties which the application of the
Conventions poses for member States, and has sought to provide
explanations as to the scope of the Conventions which may help
governments in assessing the compatibility of their 1law and practice
with the Conventions' provisions or in finding solutions to their
difficulties.” It seems useful, in concluding this survey, to
recapitulate the mnmajor difficulties encountered and their bearing on
the application of the Conventigns. :

-+

sues_common_to_Conventions_ Nos. 97 _and_l43

491. 1A number of governments have stated that since there are no
migratory flows in their countries it is not necessary to modify their
policy with respect to wmigrant workers. The absence of official
machinery to control emigration has been mentioned as an obstacle to
ratification. Where for economic, demographic, geographical or other
reasons there is no flow of emigration or immigration in a country, it
goes without saying that special measures in respect of migrant workers
are not warranted. However, it should be borne in =aind that migratory
trends are highly changeable. For instance, in a number of countries
traditionally considered to be countries of emigration the number of
foreign vorkers is growing steadily. This is also ¢true of certain
countriest! novw going through a period of intensive economic developrent
vhose national labour force no longer suffices to meet their needs. 1In
such cases appropriate measures should be taken to meet this new
situation. Conversely, it may happen that following a change in the
immigration policy, as in the case of several Buropean countries in
particular, the facilities provided to assist immigrant workers on
théir arrival are less used than in the past.

492, In the opinion of ome government, the federal structure of
the State in question makes it difficult to implement these
instruments, since some matters fall within the competence of its
constitutent states. As already pointed out, Article 6 of Convention
No. 97 contains a specific provision to allow federal States to ratify
the Convention even where, owing to the division of responsibilities
betveen the federal government and the administrative authorities of
the constituent states, they are unable to discharge fully the
obligation deriving from the principle of equality of treatment
contained in ¢the Convention. Similarly, the standards laid down in
Part II of Convention No. 143 have been couched in terms sufficiently
flexible to enable them to be implemented without interfering with the
constitutional system. Finally, in more genmeral terams, the measures
vhich have to be adopted to give effect to the instruments on migrant
vorkers may be taken by the constituent states where the wmatter falls
within their competence.
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493, For two governments, one of the main problems lies in the
fact that +their immigration policy is not specifically concerned with
nigration for employment. This policy makes a distinction between
immigrants wvho come to the country to settle permanently and persons
who are admitted for a specific purpose and for a 1limited perigcd of
time, the question of whether or not they intend to take up employment
not being a decisive factor. Although both the 1949 and 1975
instruments refer only to migrants for employment, there is nothing to
prevent their provisions from being implemented by means of mpeasures
applicable in general to all categories of migrants and not only to
migrants for employment. The difficulties resulting from restrictions
on the enployment of migrants admitted temporarily to such countries
will be referred to later in connection with Part II of Convention No.
143. :

Issues _relating to Convention No,_ 97

494, The achievement of the objectives pursued by Convention ¥No.
97 depends largely on measures taken unilaterally by States. However,
the action taken by the public authorities can be much more effective
if arrangements are made for co-operation between the countries of
iomigration and of emigration. This is why Article 10 of Convention
No. 97 refers to the conclusion of agreements between States to resolve
any problems arising in connection with the migration of workers fron
one country to another. 1In this connection one government states that
it is its policy to conclude international agreements on migration only
in exceptional cases. The importance of collaboration between States
has been emphasised throughout this survey, which has attempted to
focus attention on the action that can be taken at ‘both the national
and the international level. However, according to the actual terms of
Article 10 of the Convention, international agreements should be
entered into vhere the number of migrants involved is large enough to
warrant such a step, and in so far as this is necessary and desirable
to facilitate the regulation of matters of common concern arising in
connection with the application of the provisions of the Convention.
This instrument does not therefore make it absolutely compulsory to
enter into international agreements in every case, but on the contrary
allows States a very wide margin of discretion.

495. Some countries attribute the difficulties they have in
giving effect to the Convention to the inadequacies of their
administrative machinery. Others point to the non-existence of the
assistance and information services called for in Article 2 of the
Convention. Inadequate material facilities, in particular for
providing information to migrant workers and facilitating their
departure and reception, obviously constitute a serious obstacle. It
would accordingly be desirable in countries affected by migratory flows
for efforts to be made in this connection by the public authorities, or
by voluntary bodies under their supervision.

496, The non-existence of specific legislation to combat
misleading propaganda has been mentioned as a possible impediment to
ratification of the Convention. It should be pointed out that wunder
the terms of Article 3 of the Convention it is for governments to
decide upon the manner in which they intend to combat false or
nendaclous propaganda relatirng to emigration and inmmigration, for
instance by enacting legal provisions imposing penalties for misleading
propaganda, by taking steps to verify or correct the information
supplied to migrants or by adopting more general measures vwith respect
to recruitment.
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497, Article 5 of the Convention requires migrant workers and
menbers of their families to be medically examined twice -~ at the time
of departure and on arrival. However, with the evolution in transport
facilities and the development of air travel it may be conceded that a
proper check on the state of health.of migrants 4in their country of
origin should suffice in most cases to meet the purposes of this
provision of the Convention. Consequently, in so far as nmigrant
workers and their families are medically examined prior to their
departure, countries of immigration should be free to decide whether or
not they wish to submit them to a further check-up, unless there are
reasons to doubt <the quality of the examinations carried out in the
countries of emigration.

498. One government has stated that <the provisions of its
legislation permitting the expulsion of aliens who become permanently
dependent on public assistance are contrary to Article 8 of the
Convention, and that this is also true for the draft legislation on
aliens now under consideration, which authorises the expulsion on these
grounds of aliens who have been residing in the country for 1less than
ten years. Article 8 of the Convention prohibits the return of migrant
vorkers and their families to the country from which they emigrated in
the event of incapacity for work only in so far as they have been
admitted on a permanent basis, irrespective of the length of the period
of residence necessary in order to acquire the status of a permanent
resident. One means whereby the country in question could give effect
to this provision of the Convention would accordingly be to restrict
expulsion on the aforementioned grounds to aliens who do not hold a
permanent residence permit, normally granted after ten years!
residence.

499, Certain guestions relating to equality of treatment in
respect of vocational trairing and membership of trade unions will be
mentioned within the context of Part II of Convention No. 143,

Issues_relating to_Convention No, 143

part I

500. Certain governments have indicated, in relation more
particularly with Part I of the Convention, that they have not taken
specific legislative or administrative measures of the kind called for
by the Convention against clandestine or illegal migratory movements or
illegal employment of migrant workers. In some cases, the absence of
such measures may be due to the fact that the country concerned is not
affected by such movements and hence has hitherto had no need to take
special action. 1In others, it may be due to the absence of an adequate
administrative infrastructure to implement the measures provided for.
In any event, legislation dealing specifically with clandestine
movements of migrants is not necessarily called for wunder the
Convention if existing provisions - for example relating to employment
agencies and recrulting procedures, 4immigration control, general
criminal law - provide an adequate legal framework for the detection
and suppression of clandestine movements of migrants and for action
against the organisers of such movements.

501. 1In requiring ratifying States to "systematically seek to
determine™ the existence of clandestine movements of migrants and of
illegal employment of migrant workers, what the Convention would seen
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to require in the first instance is vigilance on the part of the
emigration, isaigration and labour authorities in the exercise of their
normal functions. If there is no evidence of any abuse, no more would
seema to be required. Once it appears that clandestine movements of
manpower are developing, it wmay be sufficient, depending on the
national system and structure, to reinforce existinmg controls; in other
cases, supplementary measures may be found necessary, in particular the
introduction of sanctions against the organisers of such eovements, in
accordance with Article 6, where such sanctions do not yet exist, It
seems none the less that in some countries the absence of adequate
adoninistrative machinery or the length of <the land frontiers sakes
enforcement of the existing provisions or the introduction of
additional controls difficult, and constitutes a practical obstacle to
early ratification. These problems may be exacerbated by the lack of
economic opportunities in countries of emigration, vhich encourages
vorkers to seek eeployment abroad even if they have to resort to
clandestine means of crossing the frontiers. This form of pressure to
emigrate can be relieved only by long-tera action, which calls for
collaboration among the countries concerned.

502. It should be eamphasised that, as in the case of ILO
instruments generally, the Convention lays dovn minimum standards, so
that the fact, mentioned by one country, that its system for the
control and suppression of illegal iamigration goes beyond what is
foreseen by the Convention would not seem to constitute in 4itself an
obstacle to ratification.

503. The provisions of Article 5 concerning the prosecution of
the authors of manpower trafficking, whatever the country from wvhich
they exercise their activities, have given rise to the objection that
they wvould seem to involve an obligation to create extra-territorial
offences and hence give rise to problems of Jjurisdiction, As the
Committee has pointed out, this 1is not the case, The Convention
requires only that States shall collaborate and exchange information so
that manpower traffickers can be prosecuted in an appropriate
jurisdiction; this may involve, for example, extradition procedires and
Eeasures to ‘assist the prosecuting authorities in obtaining the
necessary evidence.

S04. The provision that the illegal eaployment of wmigrant
vorkers shall be the subject of administrative, civil and penal
sanctions vhich include iaprisonment in their range causes problems for
a number of States.

505. In some countries, the only penalty provided for is a fine;
in others imprisonment is limited to certain specific forms of illegal
erployment. The latter situation, in which iamprisonment is not
foreseen for all cases of illegal employment, would not seem to be
contrary to Article 6, paragraph 1 of the Convention, wvhich leaves it
to each State to define- the sanctions to be applied. As long as they
include imprisonment in their range for certain offences, the
requirements of the Convention cam be considered as satisfied.

S06. Under some systems, hovever, it is not an offence for an
employer to employ anrn immigrant vho is not authorised to work. The
governments concerned indicate that there is no system of documentation
vhich would readily show that a person is or is not entitled to take up
employment, and that the introduction of sanctions would impose on
employers an unreasonable burden to ascertain the conditions on which
the immigrant entered the country, an event which may have taken place
many years before he was engaged.
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507. Since under the Convention it is for each country to define
the sanctions to be applied, it does not seem essential that they
should be imposed for an offence defined in terms of illegal employment
as such, Thus in one country an employer may be punished with a fine
or imprisonment if he fails to notify the police of the engagement of
a foreign vorker before the employment commences. Since an employer is
unlikely to make such notification if he knows that the wvorker is-not
entitled to take up employment, the sanctions wvhich may be imposed
vould meet the requirements of the Convention; the fact that the
offence in question is defired imn terms other than of 4illegal
enploynent would not seem to affect the application of the Convention.

508. It seems none the less that the requirement of Article &6,
paragraph 1, that sanctions which include imprisonment in their range
must be introduced in respect of the 1illegal employment of migrant
vorkers constitutes an obstacle to the acceptance of Part I of the
Convention in an appreciable number of countries, either because it is
not an offence to employ a wvorker wvho is not entitled to work, or more
frequently because the penalties wvhich may be imposed do not include
imprisonment.2

509, It is wvorth emphasising, in viewv of the terms of Article 6,
paragraph 2 and the doubts it has raised in the nminds of certain
governments, that it is for national laws or regulations to define the
precise nature of the offence of illegal employment, and to determine,
in accordance with the national legal system, the extent to which the
prosecution must prove that the employer acted knowvingly. The
provision that an employer shall have the right to furnish proof of his
good faith 1is not intended to reverse the normal burden of proof, but
as an additional ‘safeguard to protect employers in cases in vhich the
prosecution is not required to prove that they acted knowingly.

510. The initial purpose of Article 8 of the Convention, as
expressed in paragraph 1, seems to be to protect lawfully resident
migrant vorkers vho have 1lost their jobs from being treated as
irregular immigrants, to vhom Part I of the Convention applies, by the
nere fact of the loss of their employment. In general, paragraph 1 of
Article B8 does not appear to cause problems, although one country has
indicated that the termination of the employment for which a wvork
permit was issued, on vhatever Jgrounds, wvwill normally lead to the
withdraval of the residence pernit.

511. Clearly, if a work permit has been issued for a specified
job, loss of that job will automatically mean that the work permit
lapses. What the Convention requires in such cases is that the
residence authorisation should not similarly be automatically
vithdrawvn. It does not hovever require that a residence permit should
be extended or reneved as one government appears to think, or that it
may not be withdrawn on other grounds, as in one country in the case of
a migrant vorker wvho has been unable to obtain another job and has
exhausted his right to unemployment benefit, and hence no longer has
the means of supporting himself. Similarly, it wvould not be contrary
to this provision to withdraw the vork permit of a migrant wvorker who
has remainad unemployed for a specific period, wvhich one country is
proposing to fix at six months.

512, Paragraph 2 of Article 8 requires that regularly admitted
migrants who have 1lost their jobs shall enjoy equality of treatment
vith nationals in respect in particular of guarantees of security of
employment, the provision of alternative employment, relief work and
retraining. The inclusion in Part I of the Convention of provisions
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concerning equality of treatment causes problems for a number of
governments as regards migrant vorkers who have not acquired the status
of permanent resident or been granted an unlimited work permit, and who
will only be given a new work peramit if the state of the labour nmarket
permits, priority being accorded to nationals.

513. The Committee has provided indications as to the extent of
the obligation imposed by Article 8, paragraph 2. They may be
summarised as follows. Paragraph 2 is not to be construed so as to put
the migrant wvorker in a better position than if he had not 1lost his
job. Rccordingly, if his work permit remains valid any restrictions
imposed by it, as to occupation or geographical region for example,
will remain in force, so that the worker must only be granted equality
of treatment in respect of jobs in the occupation or geographical area
for which his vork permit has been issued. Moreover, paragraph 2 only
applies within the 1limits of validity of the migrant vorker's
authorisation to remain in the country. He must thus be granted equal
treatment in the provision of alternative employment for the remainder
of the period during which his residence permit, or his work permit if
it remains in force, is valid; the State is not required to extend the
validity of the permit. The objection of one country that this
provision would mean that temporary migrant workers could expect on
completion of the contracts for wvhich they had been admitted to apply
for permanent resident status thus does not seem to be well founded.

514. Finally, Article 8, paragraph 2, is to be construed in the
light of Article 14 of the Convention, vhich requires that free choice
of employment be guaranteed after two years of lawful residence, so
that a State may impose limitations on .the free choice of employment of
a migrant vorker vho has lost his job during his first twvo years of
residence.

515. The ninimum standards of protection for irregularly
emnployed mnigrant workers laid down in Article 8 of the Convention have
been the subject of certain comments.,

516, One government has indicated that it is wunable to apply
paragraph 1 of Article 9 because it does not accord equality of
treatment to migrant wvorkers in respect of certain limited aspects of
social security. However, this is true for all migrant workers, not
only those in an irregular situation, and equal treatment of regular
migrants in respect of social security is the subject of Part II of the
Convention, which may be accepted separately. It would seem from the
wording and context of Article 9, paragraph 1, that it should be
understood as requiring equality of treatment of irregular migrant
workers not with nationals but with regularly admitted and 1lawfully
employed migrants. The fact that a State is unable to accept Part II
of the Convention because it does not satisfy its provisions concerning
equality of treatment ir all respects should not preclude it from
accepting Part I if it treats irregular migrant vorkers on the sanme
basis as regular migrants in respect of the rights arising out of past
enployment listed in Article 9, paragraph 1.

517. A final problem raised in connection with Part I of the
Convention concerns the costs of expulsion wvhich, according to Article
9, paragraph 3, should not be borne by the migrant vorker or his
family. It must be pointed out that this provision refers to the costs
of expulsion and not the costs of repatriation. 2Accordingly the
provisions in force in certain countries under which the irregular
migrant wvorker himself is liable to pay the costs of his travel to his
country of origin are not contrary to the Convention. It is only when,
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as appears to be the case in some countries, he has to bear the costs
of the actual expulsion procedures that there would be an
incompatibility with the Convention.

Part II

518. The declaration and pursuit of a policy of equality of
opportunity and treatment as provided for im Article 10 of the
Convention has been mentioned by a number of States as being likely to
give rise to certain problenms.

519. In one country, although according to the Government the
principle of equality of opportunity and treatment is recognised in
practice, there is no general enactment explicitly formulating a policy
to this effect. While the Convention specifies what the content of a
national policy on equality of opportunity and treatment should be, it
does not impose conditions as to the form such a policy should take.
Consequently, it 1is Jjust as permissible for such a policy to be
formulated through a series of administrative or statutory measures as
for it to be spelt out in a policy declaration submitted by the
government to the legislative authority or issued in any other manner
consistent with national practice.

520, Some governments have stated that the policy of equality of
opportunity and treatment cannot be fully applied to migrant wvorkers
vhose access to employment is subject to restrictions for a specified
period. In fact this problem cannoct be dissociated from the questions
relating to freedom of choice of employment which will be examined
below. An objection of a similar nature has been made by a government
vhich 1is of the opinion that equality of treatsment cannot be achieved
in every respect in the case of seasonal wvorkers. As migrant workers,
seasonal vorkers are covered by the provisions of Convention No. 143,
and are accordingly entitled to benefit fros the policy of equality of
opportunity and treatment in respect of matters having an immediate
impact such as conditions of work, trade union rights, etc. However,
the possibility of enabling them to benefit from measures vhich demand
a certain time, such as vocational training is in practice nmuch nore
limited wvhen account is taken of the temporary exceptions in respect of
free choice of employment authorised by Article 1l4(a) of the
Convention.

521. As concerns federal States, as already stated the flexible
terns in which Article 10 of the Convention is couched should enable
federal authorities to declare a national policy vhich wmay be
implemented by such methods as are appropriate under the country's
constitutional systen. For identical reasons the fact that the
implementation of the Convention depends to a 1large extent on
collective bargaining cannot in itself be regarded as an obstacle to
the acceptance of the obligations deriving from Part II of the
Convention. In such cases the public authorities =may exert their
influence 4in vays "appropriate to national conditions and practice"” by
requesting the employers* and workers' organisations for their co-
operation in the pursuance of the national policy.

522. Under the terms of Article 12(d) of Convention No. 143
States are required to repeal any statutory provisions and modify any
administrative instructions or practices which are incorsistent with
the policy of equality of opportunity and treatment, which, under the
terms of Article 10, must cover enployment and occupation, social
security, trade union and cultural rights and individual and collective
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freedons. A similar obligation stems from Article 6 of Convention No.
97 as concerns basic conditions of work, vocational training,
membership of trade unions, accommodation, social security, eamployment
taxes and dues and legal proceedings. According to the information
available, explicitly discriminatory provisions are to be found in
respect of certain matters mainly concerned with access to employment,
trade union rights and social security.

523. In fact it is the restrictions imposed by national laws or
regulations in respect of access to employment which constitute the
nost serious obstacle to the ratification of this Part of the
Convention. In pany countries, national regulations restrict the
freedom of migrant vorkers to choose their enployment for a period
longer than that authorised by Article 1l4(a) of the Convention, which
is tvo years. Purthermore, in certain developing countries pursuing a
policy of reserving jobs for national vorkers and in certain States
traditionally regarded as countries of emigration but which for sone
years have been receiving a growing number of immigrants, foreign
vorkers may not change their job without applying for a nev pernit,
irrespective of the duration of their residence or their employment,
The same is the case in countries whose policy makes a distinction
between immigrants admitted on a permanent basis and temporary migrant
workers, as far as wvorkers in the 1latter category are concerned.
Restrictions on the access to employment of foreign workers may also
result from the granting of priority of employment to nationals,
Moreover, the free choice of employment of foreigners is likely to be
severely compromised if, as is the case in some countries, they do not
have access to the employment service. As a rule the restrictions
imposed on foreign workers are also applicable to wmembers of their
families, who may not take a job without authorisation, unless they
have acquired the status of permanent residents or an unrestricted work
permit.

524, ©Equality of treatmert in employment presupposes the
enjoyment by foreign workers of Jjob security on the same terms as
nationals., This does not alvways appear to be the case. One government
in particular has stated that in the event of retrenchment of staff,
foreigners should be the first to lose their jobs.

525, The right to belong to a trade union is generally accorded
to foreign vorkers on the same terms as nationals. In some countries,
hovever, aliens may be prohibited from joining trade unions or alloved
to Jjoin only subject to certain conditions. Eligibility for trade
union office, on the other hand, is far more often the subject of
discriminatory provisions either reserving the exercise of the
functions of leadership for nationals or stipulating that a proportion
of the officers of a trade union must be nationals. In a number of
countries, hovever, the nationality requirement may be waived after a
specified period of residence or epployment or where a reciprocity
agreenment exists between the countries concerned.

526. As concerns vocational training, certain practices which
may restrict the access of foreigners have been noted. However,
vocational training should not be viewed as an end in itself, but as a
means of acquiring gqualifications for a specific type of job. 1In these
circunstances, where under the national legislation certain jobs are
not accessible to foreigners during a limited period, there cam be no
interest in making available training facilities for such jobs.

527. The implementation of the principle of equality of
treatment in respect of social security has already been the subject of



150 REPORT OF THE COMMITTEE OF EXPERTS

a general survey by the Committee of Experts in 1977, Without
reverting to the problems arising in this cornection, the Committee has
nevertheless endeavoured to dispel certain pisunderstandings by
specifying the implications of the reference to social security in
Article 10 of Convention No. 143. It may be useful to recall that this
reference was inserted to drav attention to the fundamental principle
of equality of +treatment in respect of social security already
proclaimed by other instruments. It was accordingly not the intention
either to deal with the technical aspects of the question or to call in
question the principles already 1laid down in this respect by other
instruments, including in particular Convention No. 118.

Ratification prospects

528. The numerous problems to which both Part I and Part II of
Convention No. 143 no doubt give rise explain the fact that relatively
few governments contemplate ratifying this instrument in the near
future. It is more difficult to understand, on the other hand, why
there are not more countries envisaging the ratification of Convention
No. 97, since the obstacles ercountered appear to be easier to overconme
in the case of the latter instrument.

529. Sone countries are nevertheless giving favourable
consideration to the ratification of Convention No. 143, The
Government of Spain has stated that it is considering wvhat measures are
necessary to enable the Convention to be ratified. In Finland, the
revision of the labour legislation which is now in progress will take
into account the discrepancies existing between the legislation and the
Convention. 1In Italy, the Bill now before Parliament requires the
Government to promulgate within a year the measures necessary to give
effect to the Convention; in this connection the most representative
organisations of employers and workers have requested that the
Convention be ratified within the shortest possible time. . The
Government of Norway, which has already ratified Part II of Convention
No. 143, has announced that it is revising its legislation with a view
to removing the obstacles to the ratification of Part I. The sanme
appears to be the case with Sweden as concerns both Convention No. 143
and Convention No. 97. Finally, the Government of Tunisia has stated
that studies are nov being made with-a view to the ratification of both
these instruments.

530. The Government of Argentina, for its part, has referred to
the enactment of new legislation concerning migration which should
enable certain difficulties in connection with the application of
Convention No. 97 to be resolved. In addition the Government of
Venezuela has stated that the ILO instruments concerning migrants
should be a guide and serve as a source of reference during the
drafting of the new legislation on migration which is now under way.

*
* L

531. As this survey has made clear, difficulties exist in many
member States in affording to migrant workers the guarantees providead
for in the instruments. These difficulties most frequently result
either from the absence of an adequate administrative infrastructure to
assure the orderly recruitment, travel and reception of migrant workers
- with the resulting danger that clandestine and abusive movements of
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migrants will develop - or, once migrant workers have been rTegularly
admitted to the country, from the operation of limitations which
restrict their free access to the employment of their choice.

532. As far as the former type of difficulties is concerned the
principles of the instruments seem to be generally accepted, and the
problems are essentially practical ones of introducing appropriate
arrangements. The gquestion of free choice of employment for migrant
workers is a much more complex one, involving as it does national
policy in the fields of immigration and employment generally and the
concern to protect the employment position of a country's.own citizens.

533. On the practical level, moreover, migrant workers and their
families face a wide variety of problems not only in obtaining
enployment in a foreign country but also in adapting to living and
working conditions in the «country of employment; this adaptation
involves a continuing effort on the part of such countries as well as
of the ipmigrants themselves, and the wide variety of measures taken in
some countries to assist in this process have been described in earlier
chapters.

534, The Comaittee in concluding would wish to express the hope
that this survey will lead to a better understanding of the issues and
problems which arise under the pigrant workers' instruments and of the
precise extent of the obligations which the Conventions impose, and
hence to their fuller application and more widespread ratification.

Notes_to Conclusions

1 See in this regard J.P. Birks and C.A. Sinclair, International
Migration and Development in the Arab Reqion (Geneva, ILO, 1979).

2 It npay be noted that in the earlier stages of the preparatory
work sanctions were envisaged only for the employment of workers who
have mpigrated in abusive conditions as defined in Article 2 of the
Convention.






APPENDICES

APPENDIX I

TEXT OF THE SUBSTANTIVE PROVISIONS OF THE
MIGRANT WOFKERS INSTRUMENTS

Migration for Fmployment Conventiop
(Revised), 1949 (No. 97)

Article 1

Fach Member of the International Labour Organisation for which
this Convention is in force undertakes to make available on request to
the International Labour Jffice and to other Members -

{a) information on national policies, laws and regulations relating
to emigration and immigration;

(b) information on special provisions concerning wmigration for
employment and the conditions of work and livelihood for migrants
for employment;

(c) .irformation concerning general agreements and special
arrangements o>n these questions concluded by the Member.

Article 2

Fach Mamber for which this Convention is in force undertakes to
maintain, or satisfy itself that there is maintained, ar adeguate and
free service to assist aigrants for employment, and in particular to
provide them with accurate information.

Article 3
1. Fach Membar for which this Convention is in force

undertakes that 4t will, so far as national laws and regulations
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pernit, take all appropriate steps against misleading propaganda
relating to emigration and immigration.

2. Por this purpose it will wvhere appropriate act in co-
operation with other Members concerned,

rticle 4

Measuras shall be taken as appropriate by each Member, within its
jurisdiction, to facilitate the departure, journey and reception of
migrants for employment.

Article 5

Bach Member for which this Convention is in force wundertakes to
maintain, within its Jjurisdiction, appropriate medical services
responsible for -

(a) ascertaining, where necessary, both at the time of departure and
on arrival, that migrants for employment and the members of their
families authorised to accompany or join them are in reasonable
health;

(b) ensuring that .migrants for employment and members of their
families enjoy adequate medical attention and good hygienic
conditions at the time of departure, during the Jjourney and on
arrival ir the territory of destination.

Article 6
1. Fach Member for which this Convention |is in force

undertakes to apply, without discrimination in respect of nationality,
race, religion or sex, to immigrants 1lawfully within 4its territory,
treatment no less favourable than that which it applies to its own
nationals in respect of the follcwing matters:

(a) in so far as such matters are regulated by law or regulations, or
are subject to the control of administrative aunthorities -

(i) remuneration, including family allowvances, where these form
part of remuneration, hours of work, overtime arrangements,
holidays with pay, restrictions on home work, minimum age
for enmployment, apprenticeship and training, women's work
and the work of young persons;

(ii) nenbership of trade unions and enjoyment of the benefits of
collective bargaining; '

(1id) accommodation;

(b) social security (that is to say, legal provision in respect of
employment injury, maternity, sickness, invalidity, old age,
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death, unemployment and family responsibilities, and any other
contingency which, according to natioral laws or regulations, is
covered by a social security scheme), subject to the following
limitations:

(1) there may be appropriate arrangements for the maintenance
of acquired rights and rights in course of acquisition;

(i1) national laws or regulations of immigration countries may
prescribe special arrangements concerning benefits or
portions of benefits which are payable wholly out of public
funds, and concerning allovances paid to persons who do not
fulfil the contribution conditions prescribed for the award
of a normal pensior;

() employment taxes, dues or contributions payable in respect of the
persor employed; and

{d) legal proceedings relating to the matters referred to in this
Convention.

2. In the case of a federal State the provisions of this
Article shall apply in so far as the matters dealt with are regulated
by federal lawv or requlations or are subject to the control of federal
administrative authorities. The extent to vhich and manner in which
these provisions shall be applied in trespect of matters regulated by
the lav or regulations of the constituent states, provinces or cantons,
or subject to the control of administrative authorities thereof, shall
be determined by each Member. The Member shall indicate in its annual
report upon the application of the Convention the extent to which the
matters dealt with in this Article are regulated by federal 1lav or
regulations or are subject to the control of federal administrative
authorities. 1In respect of matters which are regulated by the 1law or
regulations of the constituent states, provinces or cantons; or are
subject to the control of the administrative authorities thereof, the
Member shall take the steps provided for in paragraph 7(b) of article
19 of the Constitution of the Internatlonal Labour Organisation.

Article 7

1. Fach HMember for wvhich _this Convention |is in force
undertakes that its employment service and other services connected
vith migration will co-operate in appropriate cases vith the
correspording services of other Members.

2, Tach Member for which this Convention is in force
undertakes to ensure that the services rendered by its public
employment service to migrants for employment are rendered free.

Article_ 8

1. 2 migrant for enmployment who has been admitted on a
pernanent basis and the members of his family who have been authorised
to accompany or join him shall not be returned to their <territory of
origin or the territory from which they emigrated because the migrant
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is unable to follow his occupation by reason of illness contracted or
injury sustained subsequent to entry, unless the person concerned so
desires or an international agreement to which the Member is a party so
provides.

2. When migrants for employment are admitted on a permanent
basis wupon arrival in the country of immigration the competent
authority of <that country may determine that the provisions of
paragraph 1 of this Article shall take effect only after a reasonable
period which shall in no case exceed five years from the date of
admissior of such migrants.

rticle 9

Bach Member for which this Convention is in force undertakes to
permit, taking into account the limits allowed by national 1laws and
regulations concerning export and import of currency, the transfer of
such part of the earnings and savings of the migrant for employment as
tbe migrant may desire.

Article 1

L === =2

In cases where the number of migrants goirng from the territory of
one Member to that of another is sufficiently large, the competent
authorities of the territories concerned shall, whenever necessary or
desirable, enter into agreements for the purpose of regulating matters
of common concern arising in connection with the application of the

prcvisions of this Convention. |
Article 11
1. For the purpose of this Convention the term ™"migrant for

employment® means a person who migrates from one country to another
with a vievw to being employed otherwise than on his own account and
includes any person regularly admitted as a migrant for employment.

2. This Convention does not apply to -
(a) frontier workers;

{b) short-term entry of members of the 1liberal professions and
artistes; and -

(c) seanmen,
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Article 14

1. Fach Member ratifyirg this Convention may, by a declaration
appended to its ratification, exclude from its ratification any or all
of the Annexes to the Conventior.

2. Subject to the termas of any such declaration, the
provisions of the Annexes shall have the same effect as the provisions
of the Convention.

ANNEX I

RECRUITMENT, PLACING AND CONDITIONS OF LABOUR
OF MIGRANTS FOR EMPLOYMENT RECRUITED
OTHERWISE THAN UNDER GOVERNMENT-SPONSORED
RRRANGEMENTS FOPR GROUP TRANSFER

Article

—

This Rnnex applies to migrants for employment who are recruited
otherwise than under government-sponsored arrangements for group
transfer.

Article

——2mlas

Por the purpose of this Annex -
(a) the term "recruitment" means =

1) the engagement of a person in one territory on behalf of an
employer in another territory, or

(ii) the giving of an undertaking to a person in one territory
to provide him with employment in another territory,

together with the making of any arrangements in connection with
the operations mentioned in (i) end (i1) 4including the seeking
for and selection of emigrants and the preparation for departure
of the emigrants;

(b) the term "introduction™ means any operations for ensuring or
facilitating the arrival in or admission to a territory of
persons who have been recruited within the meaning of paragraph
(@) of this Article; and

{c) the tere "placing™ &Emeans any operations for the purpose of
ensuring or facilitating the employment of persons who have been
irtroduced within the meaning of paragraph (b) of this Aarticle.
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Article 3

1. Fach Member for which this Annex is in force, the lavs and
regulations of wvhich permit the operations of recruitment, introduction
and placing as defined in Article 2, shall regulate such of the said
operations as are permitted by its laws and regulations in accordance
with the provisions of this Article,

2. Subject to the provisions of the following paragraph, the
right to e€ngage in the operations of recruitment, introduction and
placing shall be restricted to -

(a) public employment offices or other public bodies of the territory
in which the operations take place;

(b) public bodies of a territory other than that in which the
operations take place which are authorised to operate in that
territory by agreement betveen the governments concerned;

) ary body established in accordance with the terms of an
international instrument.

3. In so far as naticnal lawvs and regulations or a bilateral
arrangement permit, the operations of recruitment, introduction and
placing may be undertaken by -

(a) the prospective empleyer or a person in his service acting on his
behalf, subject, if necessary in the interest of the migrant, to
the approval and supervision of the competant authority;

(b) a private agency, if given prior authorisation so to do by the
competent authority of the territory where the said operations
are to take place, in such cases and under such conditions as may
be prescribed by -

(1) the lavs and regulations of that territory, or

(11) agreement between the competent authority of the +territory
of emigration or any body established in accordance with
the terms of an international instrument and the competent
authority of the territory of immigration.

4. The competent authority of the territory vhere the
operations take place shall supervise the activities of bodies and
persons to vwhom authorisations have been 4issued in pursuance of
paragraph 3(b), other than any body established in accordance with the
terms of an international ianstrument, the ©position of which shall
continue to be governed by the terms of the said instrument or by any
agreement made between the body and the competent authority concerned.

5. Nothing in this Article shall be deemed to permit the
acceptance of a migrant for employment for admission to the territory
of any Member or any person or body other than the competent authority
of the territory of immigration.
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Article

Each Member for which this Anrex is in force undertakes to ensure
that the services rendered by 4its public employment service in
connection with the recruitment, irtroduction or placing of migrants
for employment are rendered free.

Article 5
1. Fach Member for which this Annex 4is in force which

maintains a system of supervisiorn of contracts of employment between an
employer, or a person acting on his behalf, and a migrant for
enployrent undertakes to require -

@) tkat a copy of the contract of employment shall be delivered to
the migrant before departure or, if the governments concerned so
agree, in a reception centre on arrival in the territory of
iommigration;

{b) that the contract shall contain provisions inrdicating the
conditions of work and particularly the remuneration offered to
the migrant;

(c) that the migrant shall receive in writing before departure, by a
document which relates either to him individually or to a group
of migrants of which he is a member, information concerning the
general conditions of 1ife and work applicable to him in the
territory of immigration.

2. Where a copy of the contract is to be delivered to the
migramt on arrival in the territory of immigration, he shall be
informed in writing before departure, by a document which relates
ejther to him individually or to a group of migrants of which he is a
member, of the occupational category for which he is engaged and the
other c¢onditions of wvork, in particular the ainimum wage which is
guaranteed to him,

3. The competent authority shall ensure that the provisions of

the precedirg paragraphs are enfcrced and that appropriate penalties
ar2 applied in respect of violations thereof.

Article 6

The measures taken under Article 4 of the Convention shall, as
appropriate, include =

{a) the simplification of administrative formalities;
{b) the provision of interpretation services; "’
{c) any necessary assistance during an initial period in the

settlenent of the nmigrants and members of their families
authorised to accompany or join them; and
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(d) the safaeqguarding of the welfare, during the journey anrnd in
particular on board ship, of migrants and members of their
families authorised to accempany or join them,

Article 7

1. In cases where the number of migrants for employment going
from the ¢territory of one Member to that of another is sufficiently
large, the competent authorities of the territories concerned shall,
wvherever necessary or desirable, enter into agreements for the purpose
of requlating matters of common corncern arising in connection with the
application of the provisions of this Annex.

2, Where the Members maintain a system of superivsion over

contracts of employmen*, such agreements shall indicate the methods by
which the contractual obligations of the employers shall be enforced.

Article 8

Any person vwho promotes clandestine or illegal immigration shall
be subject to appropriate penalties.

ANNEX II

PECRUITMENT, PLACING AND CONDITIONS OF LABOUR OF
MIGPANTS FOR EMPLOYMENT RECRUITED UNDER GOVERNMENT-
SPONSORED ARRANGEMENTS FOP GROUP TRANSFER

Article 1

==

This 2nnex applies to migrants for employment who are recruited
under goverrment-sponsored arrangements for group transfer.

[

Article

For the purpose of this Annex -
(a) the term "recruitment" means -

(i) the engagement of a person in one territory on behalf of an
employer in another territory under a government-sponsored
arrangement for group transfer, or

(ii) the giving of an undertaking to a person in one territory
to provide him with employment in another territory under
a government-sponsored arrangement for group transfer,
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tcgether with the making of any arrangements in connection with
the operations mentioned 4in (i) and (ii) 4including the seeking
for and selection of emigrants and the preparation for departure
of the emigrants;

(b) the term "introduction" means any operations for ensuring or
facilitating the arrival in or admission to a territory of
persons who have been recruited under a government-sponsored
arrangement for group transfer within the meaning of subparagraph
(a) of this paragraph; and

(c) the term "placing®™ means any operations for the purpose of
ensuring or facilitating the enmployment of persons who have been
introduced under a government-sponsored arrangement for group
transfer within the pmeaning of subparagraph (b) of this

paragraph.
Article 3
1. Fach Member for vwhich this Annex is in force, the laws and

regulations of which permit the operations of recruitment, introduction
and placing as defined in Article 2, shall regulate such of the said
operations as are permitted by its laws and regulations in accordance
wvith the provisions of this Article,

2. Subject to the provisions of the following paragraph, the
right to engage in the operations of recruitment, introduction and
placing shall be restricted to =

(a) public employment offices of other public bodies of the territory
in which the operations take place;

(b) public bodies of a territory other than that in which the
operations take place which are authorised to operate in that
territory by agreement between the governments concerned;

(c) any body established in accordance with the terms of an
international instrument.

3. In so far as national laws and regulations or a bilateral
arrangement permit, and subject, if necessary in the interest of the
migrant, to the approval and supervision of the competent. authority,
the operations of recruitmert, introduction and placing may be
undertaken by -

{a) the prospective employer or a person in his service acting on his
behalf;

(b) private agencies.

4, The right to engage in the operations of recruitment,
introduction and placing shall be subject to the prior authorisation of
the competent authority of the territory where the said operations are
to take place in such cases and under such conditions as wmay be
prescribed by -

@) the laws and regulations of that territory, or
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(b) agreement between the competent authority of the territory of
emigration or any body established ip accordance with the terns
of an international instrument and the competent authority of the
territory of immigration.

CH The competent authority of the territory vhere - the
operations take place shall, in accordance with any agreements made
between the competent authorities concerned, supervise the activities
of bodies and persons to whom authorisations have been issued in
pursuance of the preceding paragraph, other than any other body
‘established in accordance with the terms of an international
instrument, the position of which shall continue to be governed by the
termns of the said instrument or by any agreement made between the body
and the competent authority concerned.

6. Before authorising the introduction of migrants for
employment the competent authority of the territory of immigration
shall ascertain whether there is not a sufficient number of persons
already available capable of doing the work in question,

7. Nothing in this Article shall be deemed to permit the
acceptance of a migrant for employment for admission to the territory
of any Member by any person or body other than the competent authority
of the territory of immigration.

Article

1. Fach Member for which this Annex is in force undertakes to
easure that the services rendered by its public employment service in
connection with the recruitment, introduction or placing of migrants
for employment are rendered free.

2. The administrative ccsts of recruitment, introduction and
placing shall not be borne by the migrants,

Article 5

In the cass of collective transport of migrants from one country
to another necessitating passage in transit through a <third country,
the competent authority of the territory of transit shall take measures
for expediting the passage, to avoid delays and administrative
difficultiss,

Article 6
1. Bach Member for which +this Annex is in force which

maintains a system of supervision of contracts of employment between an
employer, or a person acting on his behalf, and a wmigrant for
employment undertakes to require -

{a) that a copy of the contract of employment shall be delivered to
the mnigrant before departure or, if the governments concerned so
agree, in a reception centre on arrival in the territory of
immigration;
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(b) that the <contract shall contain provisions 4indicating the
conditions of work and particularly the remuneration offered to
the migrant;

(c) that the migrant shall receive in writing before departure, by a
document which relates either to him individually or to a group
of migrants of which he is a member, information concerning the
gerneral conditions of 1ife and wvork applicable to him in the
territory of immigration.

2, Where a copy of the contract is to be delivered to the
migrant on arrival in the territory of 4immigration, he shall be
informed in writing before departure, by a document which relates
either to him individually or to a group of migrants of which he is a
memb2r, of the occupational category for which he is engaged and the
other conditions of work, in particular the pinimum wage which is
guaranteed to him,

3. The competent authority shall ensure that the provisions of
the preceding paragraphs are enforced and that appropriate penalties
are applied in respect of violations thereof.

Article ?
1. The measures taken wunder Article 4 of this Convention

shall, as appropriate, include -
(a) the simplification of administrative formalities;
(b) the provision of interpretation services;

(c) any necessary assistance, during an initial period in the
settlement of the mnigrants and nmewmbers of their families
authorised to accompany or join them;

(d) the safequarding of the welfare, during the journey and in
particular on board ship, of mpigrants and wmembers of their
families authorised to accompany or join them; and

(e) permission for the liquidation and transfer of the property of
migrants for employment admitted on a permanent basis,

Article 8

Rppropriate measures shall be taken by the competent authority to
assist migrants for employment, during an initial period, in regard to
matters corcerning their conditicns of employment; where appropriate,
such measures may be taken in co-operation with approved voluntary
orgarisations.
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Article 9

If 2 migrant for employment introduced into the territory of a
Member in accordance with the provisions of Article 3 of this Annex
fails, for a reason for whick he is not responsible, to secure the
empleyment for vhich he has been recruited or other suitable
employment, the cost of his return and that of the wmembers of his
family who have been authorised to accompany or join him, including
administrative fees, trarsport and maintenance charges to the final
destination, and charges for the transport of household belongings,
shall not fall upon the migrant.

Article 10

If the competent authority of the territory of immigration
considers that the employment for which a migrant for employment was
recruited under Article 3 of this Annex has bsen found to be
unsuitable, it shall take appropriate measures to assist him in finding
suitable employment which does not prejudice national workers and shall
take such steps as will ensure his maintenance pending placing in such
employment, or his return to the area of recruitment if the migrant is
willing or agreed to such return at the time of his recruitment, or his
resattlement elsewhere,

If a migrant for employment who 1is a refugee or a displaced
person and who has entered a territory of immigration in accordance
with Article 3 of this Rnnex becomes redundant in any employment in
that territory, the competent authority of that territory shall use its
best endeavours to enable him to obtain suitable employment which does
not prejudice national workers, and shall take such steps as will
ensure his maintenance pending placing in suitable employment or his
resettlement elsewvhere.

1. The competent authorities of the territories concerned
shall enter into agreements for the purose of regulating matters of
common concern arising in connection with the application of the
provisions of this Annex.

2. Where the Members maintain a system of supervision over
contracts of employment, such agreements shall indicate the methods by
which the contractual obligations of the employer shall be enforced.,

3. Such agreements shall provide, wvhere appropriate, for co-
operatiorn betwveen the competent authority of the territory of
emigration or a body established in accordance with ¢the terms of an
international 4instrument and the competent authority of the territory
of immigration, in respect of the assistance to be given to nmigrants
concerning their conditions of employment in virtue of the provisions
of Article 8.
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Article 13

Any person who promotes clandestine or illegal immigration shall
be subject to appropriate penalties.

ANNEX ITI

IMPORTATICN OF THE PERSONAL EFFECTS, TOOLS AND
EQUIPMENT OF MIGRANTS FOR EMPLOYMENT

1. Personal effects belonging to recruited wmigrants for
employment and wnembers of their families who have been authorised to
accompany or join them shall be exempt from customs duties on arrival
in the territory of immigration.

2. Portable hand-tools and portable equipment of the kind
normally owned by workers for the carrying out of their particular
trades belonging to recruited migrants for eaployment ard nembers of
their families who have been authorised to accompany or join them shall
be exempt from customs duties on arrival in ¢the territory of
immigration if such tools and equipment can be shown at the time of
importation to be in their actual ownership or possession, to have been
in their possession and use for an appreciable time, and to be intended
to be used by them in the course of their occupation.

Article_2

1. Personal effects belonging to migrants for employment and
mnembers of their families who have been authorised to accompany or join
them shall be exempt from customs duties on the return of the said
persons to their country of origin if such persons have retained the
nationality of that country at the time of their return there,

2. Portable hand-tools and portable eguipment of the kind
normally owned by workers for the carrying out of their particular
trades belonging to nmigrants for employment and members of their
families who have been authorised to accompany or join them shall be
exerpt from customs duties on return of the said persons to their
country of origin if such persons have retained the nationality of that
country at the time of their return there and if such tools and
equipment can be shown at the time of importation to be in their actual
ownership or possession, to have been in their possession and use for
an appreciable time, and to be- intended to be used by them in the
course of their occupation.
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Migration_for Employment Recommendation
(Revised), 1949 (No._ 86)

=]

1. For the purpose of this Recommendation -

(a) the term "migrant .for employment" means a person who migrates
from one country to another with a view to being employed
othervise than on his own account and includes any person
regularly admitted as a migrant for employment;

{b) the term "recruitment" means -

@) the engagement of a person in one territory on behalf of an
employer in another territory, or ’

(ii) the giving of an undertaking to a person in one territory
to provide him with employment in another territory,

together with <the making of any arrangements in connection with
the operations mentioned in (i) and (ii) 4including the seeking
for and selection of emigrants and the preparation for departure
of the emigrants;

(c) the term "introduction" means any operations for ensuring or
facilitating the arrival in or admission to a territory of
persons who have been recruited within the meaning of
subparagraph (b);

(4) the term "placing® means any operations for the purpose of
ensuring or facilitating the employment of persons who have been
introduced within the meat ing of subparagraph (c).

2. For the purpose of this Recommendation, references to the
government, or competent authority of a territory of emigration should
be interpreted as referring, in the case of migrants who are Tefugees
or displaced persons, to any body established in accordance with the
terms of an international instrument which may be responsible for the
protection of refugees and displaced persons who do not benefit fron
the protection of any government.

3. This Recommendation does not apply to -

(a) frontier workers;
AN
(b) short-term entry of wmembers of the 1liberal professions and
artistes; and

{c) seamen.

11

4, (1) It should be the general policy of Members to develop and
utilise all possibilities of employment and for this purpose to
facilitate the international distribution of manpower and in particular
the movement of manpower from countries which have a surplus of
manpover to those countries that have a deficiency.
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{2) The measures taker by each Member should have due regard to
the manpowver situation in the country and the government should consult
the appropriate organisations of employers and workers on all general
questiors concerrning migration for employment.

5. (1) The free service provided in each country to assist
migrants and their families and in particular to provide them with
accurate information should be conducted -

(a) by public authorities; or

(b) . by one or more voluntary organisations not corducted with a view
+o profit, approved for the purpose by the public authorities,
and subject to the supervision of the said authorities; or

{c) partly by the public authorities and partly by one or more
voluntary organisations fulfilling the corditions stated in
subparagraph (b) of this Paragraph.

(2) The service should advise migrants and their families, in
their languages or dialects or at least in a language which they can
urderstand, on matters relating to emigration, immigration, employment
and 1living conditions, 4including health conditions ir the place of
destination, return to the country of origin or of emigration, and
generally speaking any other guestion which may be of interest to them-
in their capacity as migrants,

{3) The service should provide facilities for migrants and
*heir . families with regard to the fulfilment of adnministrative
formalities and other steps to be taken in connection with +he return
of the migrants to the country of origin or of emigration, should the
case arise.

4) With a view to facilitating the adaptation of nmigrants,
preparatory courses should, vhere necessary, be organised to inform the
migrants of +the general conditions and the methods of work prevailing
in the country of immigration, and to instruct them in the language of
that country. The countries of emigration and immigration should
nutually agree to organise such courses.

6. On request, information should be made available by Members
to the International Labour Office and to other #embers concerning
their emigration laws and regulations, including administrative
provisions relating to restrictions on enmigration and facilities
granted to emigrants, and appropriate details concerning the categories
of persons wishing to emigrate,

7. On regquest, information should be made available by Members
to the International Labour Office and to other Members concerning
their immigration laws and regulations, 1including administrative
provisions, entry permits where needed, number and occupational
qualifications of immigrants desired, laws and requlations affecting
admission of migrants “o employment, and any special facilities granted
to migrants and measures to facilitate their adaptation to the economic
and social organisation of the country of immigration.
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8. There should, as far as possible, be a reasonable interval
between the publication ard the coming into force of any measure
altering the conditions on which emigration or immigration or the
employment of migrants is permitted in order that these conditions may
be notified ir good time to persons who are preparing to emigrate,

9. Provision should be made for adequate publicity to be givern
at appropriate stages to the principal measures referred to in the
preceding Paragraph, such publicity to be in the languages most
comnonly known to the migrants.

10. Migration should be facilitated by such measures as may be
appropriate -

(a) to ensure that migrants for employment are provided in case of
necessity with adequate accommodation, food and clothing on
arrival in the country of immigration;

(b) to ensure, vhere necessary, vocational training so as +to enable
the migrants for employment to acgqguire the gqualifications
required in the country of immigration;

(c) to permit, taking into account the 1limits allowed by national
laws and regulations concernirg export and import of currency,
the transfer of such part of the earnings and savings of migrants
for employment as the migrants may desire;

(4) to arrange, in the case of permanent migration, for the tracsfer,
where desired, to the country of immigration, of the capital of
nigrants for employment, within the limits allowed by national
laws and regulations concerning export and import of currency;

(e) to provide access to schools for migrants and members of their
families.

11. Migrants and the members of their families should be
assisted ir obtaining access to recreation and welfare facilities, and
steps should be taken where necessary to ensure that special facilities
are made available during the 4initial period of settlement in the
country of immigration.

12. In +the «case of nigrants under government-sponsored
arrangements for group transfer, medical assistance should be extended
to such migrants in the same manner as provided for nationals.

iv

13. (1) Where necessary in the interest of the migrant, Members
shculd require +that any intermediary who undertakes the recruitment,
introduction or placing of migrants for employment on behalf of an
enployer must obtain a written warrant from the employer, or scome other
document proving that he is acting on the employer's behalf.

(2) This document should be drawn up in, or +translated into,
the official language of the country of emigration and should set forth
all necessary particulars concerning the enmployer, concerning the
nature and scope of the recruitment, introduction vr placing which +the
intermediary is to undertake, and concerning the employment offered,
including the remuneration.
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14, (1) The technical selection of migrants for employment should
be carried out in such a way as to restrict migration as 1little as
possible while ensuring that the migrants are qualified to perform the
required work.

(2) Pesponsibility for such selection should be entrusted -
(a) to official bodies; or

{b) wvhere appropriate, to private bodies of the territory of
immigration duly authorised and, where necessary in the interest
of the migrant, supervised by the <competent authority of the
territory of emigration.

(3) The right to engage in selection should be subject to the
prior authorisation of the competent authority of the territory where
the said operation takes place, in such cases and under such conditions
as may be prescribed by the laws and regulations of that territory, or
by agreement between the government of the territory of emigration ard
the government of the territory of immigration.

(4) As far as possible, intending migrants for employment
should, before their departure from the territory of emigration, be
examined for purposes of occupational and wmedical selection by a
representative of the competent authority of +the territory of
immigration. .

(5) If recruitment takes place on a sufficiently 1large scale
there should be arrargements for close liaison and consultation between
the competent authorities of the territories of emigration and
immigration concerned.

(6) The operations referred to in the preceding subparagraphs
of this Paragraph should be carried out as near as possible to the
place where the intending migrant is recruited.

15, (1) Provision should be made by agreement for authorisation
to be granted for a migrant for employment introduced on a permanent
basis to be accompanied or joined by the members of his family.

{2) The movement of the members of the family of such a migrant
authorised to accomparny or join him should be specially facilitated by
both the country of emigration and the country of immigration.

(3) For the purposes-of this Paragraph, the mneabers of the
family of a migrant for employment should include his wife and minor
children; favourable consideration should be given to requests for the
inclusicn of other meambers of the family dependent upon the migrant.

16. (1) Migrants for employment authorised to reside in a
territory and the members of their families authorised to accompany or
join them should as far as possible be admitted to employment in the
same conditions as nationals.

{2) In countries in which the employment of migrants is subject
to restrictions, these restrictions should as far as possible -
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1. Tach Member for which this Convention is in force shall
systematically seek to determine whether there are illegally employed
migrant workers on its territory and whether there depart from, pass
through or arrive in its territory any movements of migrants for
employment in which the migrants are subjected during their journey, on
arrival or during their period of residence and employment to
conditions contravering relevant international multilateral or
pilateral instruments or agreements, or national laws or regulations.

2. _ The representative orgarisations of employers and workers
shall be fully consulted and enabled to furnish any information in
their possession on this subject.

Article

Each Membar shall adopt all rnecessary and appropriate measures,
both within its jurisdiction and ir collaboration with other Members -

(a) to suppress clandestine movements of migrants for employment and
illegal employment of migrants, and

(b) against the organisers of illicit or clandestire movements of
migrants for employment departing from, passing through or
arriving in its territory, and against those who employ workers
who have immigrated in illegal conditions,

in order to prevent and to eliminate the abuses referred to in 2rticle
2 of this Convention.

hed

Airticle 4

Tn particular, Members shall take such measures as are necessary,
at the national and the international level, for systematic contact and
exchange of information on the subject with other States, in
consultation with representative organisations of employers and
workers. .

Article 5

One of the purposes of the measures taken under Articles 3 and 4
of this Convention shall be that the authors of manpower trafficking
can be prosecuted whatever the country from which they exercise their
activities.
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14, (1) The technical selection of migrants for employment should
be carried out in such a vay as to restrict migration as 1little as
possible while ensuring that the migrants are qualified to perform the
required work.

(2) Pesponsibility for such selection should be entrusted -
(a) to official bodies; or

(b) wvhere appropriate, to private bodies of the territory of
inmigration duly authorised and, where necessary in the interest
of the migrant, supervised by the competent authority of the
territory of emigration.

(3) The right to engage in selection should be subject to the
prior authorisation of the competent authority of the territory vhere
the said operation takes place, in such cases and under such conditiors
as may be prescribed by the laws and regulations of that territory, or
by agreement between the dgovernment of the territory of emigration arnd
the government of the territory of immigration.

(4) As far as possible, intending migrants for employment
should, before their departure from the territory of emigration, be
examnined for purposes of occupational and medical selection by a
representative of the competent authority of the territory of
immigration,

(5) If recruitment takes place on a sufficiently 1large scale
there should be arrargements for close liaison and consultation between
the competent authorities of the territories of emigration and
immigration concerned.

(6) The operations referred to in the preceding subparagraphs
of this Paragraph should be carried out as near as possible to the
place where the intending migrant is recruited.

15, (1) Provision should be made by agreement for authorisation
to be granted for a migrant for employment introduced on a permanent
basis to be accompanied or joined by the members of his family.

(2) The movement of the members of the family of such a migrant
authorised to accompany or join him should be specially facilitated by
both the country of emigration and the country of immigration.

(3) For the purposes-of this Paragraph, the members of the
family of a nmigrant for employment should include his wife and minor
children; favourable consideration should be given to reguests for the
inclusicn of other members of the family dependent upon the migrant.

16. (1) Mmigrants for employment authorised to reside in a
territory and the members of their families authorised to accompany or
join them should as far as possible be admitted to ewmployment in the
same conditions as nationals.,

(2) In countries in which the employment of migrants is subject
to restrictions, these restrictions should as far as possible -
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1. Tach Member for which this Convention 4is in force shall
systematically seek to determine whether there are illegally employed
migrant workers on its territory and whether there depart from, pass
through or arrive in its territory any movements of migrants for
employmert in which the migrants are subjected during their journey, on
arrival or during their period of residence and employment to
conditions contravening relevant international muitilateral or
bilateral instruments or agreements, or national lawvs or regulations.

2, The representative orgarisations of employers and workers
shall be fully consulted and enabled to furnish any information in
their possession on this subject.

Article_ 3

Each Member shall adopt all rnecessary and appropriate measures,
both within its jurisdiction and ir collaboration with other Members -

(@) to suppress clandestine movements of migrants for employment and
illegal employment of migrants, and

(b) against the organisers of illicit or clandestire movements of
migrants for employment departing from, passing through or
arriving in its territory, and agaiast those who employ vworkers
vho have immigrated in illegal conditions,

in order *to prevent and to eliminate the abuses referred to in Article
2 of this Convention.

Article 4

In particular, Members shall take such measures as are necessary,
at the national and the international level, for systematic contact and
exchange of information on the subject with other States, in
consultatior vith representative organisations of employers and
vorkers.

One of the purposes of the measures taken under Articles 3 and 4
of this Convention shall be that the authors of manpowver trafficking
can be prosecuted whatever the country from which they exercise their
activities.
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Article 6

1. Provision shall be made under national laws or regulations
for the effective detection of the 1illegal employment of migrant
vorkers and for the definition and the application of administrative,
civil and penal sanctions, which include imprisonment im their range,
in respect of the illegal employment of migrant workers, in respect of
the organisation of movements o¢f migrants for employment defined as
involving the abuses referred to in Article 2 of this Corvention, and
in respect of knowing assistance to such movements, whether for profit
or othervise.

2. Where an employer is prosecuted by virtue of the provision
made irn pursuance of this Article, he shall have the right to furnish
proof of his good faith.

The representative organisations of employers and workers shall
be consulted in regard to the laws and requlations and other measures
provided for in this Convention and designed to prevent and eliminate
the abuses referred to above, and the possibility of their taking
initiatives for this purpose shall be recognised.

Article 8

1. on condition that he has resided legally in the territory
for the purpose of employment, the migrant vorker shall not be regarded
as in an illegal or irreqular situation by the mere fact of the loss of
his employment, which shall not in itself imply the withdrawval of his
authorisation of residence or, as the case may be, wvork permit.

2. Accordingly, he shall enjoy equality of treatment with
nationals in respect in particular of guarantees of security of
employment, the provision of alternative employment, ‘relief work and
retraining.

Article 9

1. Without prejudice to measures designed to control movements
of migrants for employment by ensuring that aigran vorkers enter
national territory and are adeitted to employment if conformity with
the relevant laws and regulations, the migrant wvorker shall, in cases
in wvhich these 1lavs and regulations have not been respected and in
which his position cannot be regularised, enjoy equality of treatment
for himself and his family in respect of rights arising out of past
employment as regards remuneration, social security and other benefits.

2, In case of dispute about the rights referred to in the
preceding paragraph, the wvorker shall have the possibility of
presenting his case to a competent body, either himself or through a
representative.
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territory for the purpose of employment for a prescribed period
not exceeding two years or, if its laws or regulations provide
for contracts for a fixed term of less than two years, that the
worker has completed his first wvork contract;

(b) after appropriate consultation with the representative
organisations of enployers and workers, make regulations
concerning recognition of occupational gqualifications acquired
outside its territory, including certificates and diplomas;

{c) restrct access to limited categories of employment or functions
where this is necessary in the interests of the State.

PART III., FINAL PROVISIONS
Article 15

This Convention does not prevent Members from concluding
multilateral or bilateral agreements with a view to resolving problems
arising from its application.

Article 16

1. Any Member wvhich ratifies +this Convention may, by a
declaration appended to its ratification, exclude either Part I or Part
II from its acceptance of the Convention.

2. Any Member which has made such a declaration may at any
time cancel that declaration by a subseguent declaration.

Migrant Workers Recommendation, 1975 (No. 151)

1. Members should apply the provisions of this PRecommendation
within the framework of a coherent policy on international migration
for employment. That policy should be based upon the economic and
social needs of both countries of origin and countries of employment;
it should take account not only of short~term manpower mneeds and
resources but also of the long-term social and economic consequences of
migration for migrants as well as for the coammunities concerned.

I. EQUALITY OF OPPORTUNITY AND TREATMENT

2. Migrant workers and members of their families lawfully
vithin +the territory of a Member should enjoy effective equality of
opportunity and treatment with nationals of tne Member concerned in
respect of -

(a) access to vocational guidance and placement services;
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Article 6

1. Provision shkall be made under national laws or regulations
for the effective detection of the illegal employment of migrant
workers and for the definition and the application of administrative,
civil and penal sanctions, which include imprisonment in their range,
in respect of th2 illegal employmernt of migrant vorkers, in respect of
the organisation of movements of migrants for employment defined as
involving the abuses referred to in Article 2 of this Corvention, and
in respect of knowing assistance to such movements, whether for profit
or otherwise.

2, Where an employer is prosecuted by virtue of the provision
made in pursvance of this Article, he shall have the right to furnish
proof of his good faith.

Article 7

The representative organisations of employers and workers shall
be consulted in regard to the laws and regulations and other measures
provided for in this Convention and designed to prevent and eliminate
the abuses referred to above, and the possibility of their taking
initiatives for this purpose shall be recognised.

rticle 8

1. On condition that he has resided legally in the territory
for the purpose of employment, the migrant worker shall not be regarded
as in an illegal or irregular situation by the mere fact of the loss of
his employment, which shall not in itself imply the withdrawal of his
authorisation of residence or, as the case may be, work permit,

2, Accordingly, he shall enjoy equality of treatment with
nationals in respect in particular of guarantees of security of
employment, the provision of alternative employment, relief work and
retraining,

Article 9

1. Without prejudice to measures designed to control movemernts
of migrants for employment by ensuring that wmigrant workers enter
national territory and are admitted to employment in conformity with
the relevant laws and regulations, the migrant worker shall, in cases
in which these 1laws and regulations have not been respected and in
vhich his position cannot be regularised, enjoy equality of treatment
for himself and his family in respect of rights arising out of past
enployment as regards remuneration, social security and other benefits,

2. In case of dispute about the rights referred to in the
preceding paragraph, the vorker shall have the possibility of
presenting his case to a competent body, either himself or through a
representative,
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territory for the purpose of employment for a prescribed period
not exceeding two years or, if its laws or regulations provide
for contracts for a fixed term of less than two years, that the
worker has completed his first work contract;

(b) after appropriate consultation with the representative
organisations of employers and workers, make regulations
concerning recognition of occupational gqualifications acquired
outside its territory, imcluding certificates and diplomas;

{c) restrct access to linmited categories of employment or functions
where this is necessary in the interests of the State.

PART III. FINAL PROVISTONS

Article 15

This Convention does not prevent Members from concluding
multilateral or bilateral agreements with a view to resolving problems
arising from its application.

Article 16

1. Bny Member which ratifies this Convention may, by a
declaration appended to its ratification, exclude either Part I or Part
TI from its acceptance of the Convention.

2. Any Member which has made such a declaration may at any
time carncel that declaration by a subsequent declaration.

Migrant Workers Recommendation, 1975 (No, 151)

1. Members should apply the provisions of this Pecommendation
within <+he framework of a coherent policy on internmational migration
for employment, That policy should be based upon the economic and
social needs of both countries of origin and countries of employment;
it should take account not only of short-term wmanpower needs and
resources hut also of the long-term social and economic consequences of
migration for migrants as well as for the communities concerned.

I. EQUALITY OF OPPORTUNITY AND TREATMENT

2. Migrant workers and members of their families lawfully
vithin the territory of a Member should enjoy effective equality of
opportunity and treatment with nationals of tne Member concerned in
respect of -

(a) access to vocational guidance and placement services;
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(b) accass to vocational traininrg and employment of their own choice
on the basis of individual suitability for such training or
employment, account being taken of qualifications acquired
outside the territory of and in the country of employment;

(c) advancepent in accordance with their 4individual character,
experience, ability and diligence;

(4) security of employment, the provision of alternative employment,
relief work and retraining;

(e) renureration for work of equal value;

(£) conditions of work, including hours of wvork, rest periods, annual
holidays with pay, occupationmal safety and occupational health
measures, as vwell as social security measures and welfare
facilities and benefits provided in connection with employment;

(9) mnembership of trade unions, exercise of trade union rights and
eligibility for office in trade unions and in labour-management
relations bodies, including bodies representing workers in under-
takings;

{h}) rights of full membership ir any form of co-operative;

(i) conditions of life, including housing and the benefits of social
services and educational and health facilities,

3, Bach Member should ensure the application of the principles
set forth in Paragraph 2 of this Recommendation in all activities under
the control of a public authority and promote 1its observance in all
other activities by methods appropriate to national conditions and
practice.

4, Appropriate measures should be taken, with the col-
laboration of emnployers' and workers! organisations and other bodies
concerned, vith a view to -

(a) fostering public understanding and acceptance of the above-
mentioned principles;

(b) examining complaints that these principles are not being observed
and securing the correcticr, by conciliation or other appropriate
means, of any practices regarded as in conflict therewith.

5. BEach Member should ensure that national laws and
regulations concerning residence in its territory are so applied that
the lawful exercise of rights enjoyed in pursuance of these principles
cannot be the reasor for non-renewal of a residence permit or for
expulsion and is not inhibited by the threat of such measures.

6. A Member may =

{a) make the free choice of employment, while assuring =migrant
vorkers the right to geographical m®mobility, subject to the
conditions that the migrant vorker has resided 1lawfully irn its
territory for the purpose of employment for a prescribed period
not exceeding two years or, if its laws or regulations provide
for contracts for a fixed term of less than two years, that the
vorker has completed his first work contract;
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{b) after appropriate consultation with the representative
organisations of enployers and wvorkers, make regulations
concerning recognition of occupational gualifications acquired
outside its territory, including certificates and diplonmas;

{c) restrict access to limited categories of employment or functions
vhere this is necessary in the interests of the State.

7. (1) In order to enable migrant workers and their families to
+take full advantage of their rights and opportunities in employment and
occupation, such measures as may be necessary should be taken, in
corsultation with the representative organisations of employers and
workers -

(a) to inform them, as far as possible in their mother tongue or, 1if
that is not possible, ir a language with which they are familiar,
of their rights under national law and practice as regards the
natters dealt with in Paragraph 2 of this Recoammendation;

(b) to advance their knowledge of the language or languages of the
country of employment, as far as possible during paid time;

(c) generally, to promote their adaptation to <the society of the
country of employment and to assist and encourage the efforts of
nigrant workers and their families to preserve their national and
ethnic identity ard their cultural ties with their country of
origin, including the possibility for children ¢o be given some
knowledge of their mother tongue,

(2) Where agreements concerning the collectivé recruitment of
workers have been concludad between Members, they should jointly take
the necessary measures before the nmigrants' departure from their
country of origin to introduce them to the language of the country of
employment and also to its economic, social and cultural environment,

8. (1) @Without prejudice to measures designed to ensure that
migrant workers and their families enter national territory and are
adnitted ¢to employment in conformity with the. relevant laws and
regulations, a decision should be taken as soon as possible in cases in
which these laws and regulations have not been respected so that the
migrant worker should know whether his position can be regularised or
not.

(2) Migrant workers whose position has been regularised shoulad
benefit from all rights which, in accordance with Paragraph 2 of this
recommendation, are provided for migrant workers lawfuily within the
territory of a Member.

(3) Migrant workers whose position has not been or could rot be
regularised should enjoy equality of treatment for themselves and their
families in respect of  rights arising out of present and past
employment as regards remuneration, social security and other benefits
as vell as regards trade union membership and exercise of trade union
rights.

) In case of dispute about the rights referred to in the
preceding subparagraphs, the worker should have the possibility of
presenting his case to a competent body, either himself or through a
representative.

(S) In case of expulsion of the worker or his family, the cost
should not be borne by thenm.
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II. SOCIAL POLICY

9. Each Member should, in consultation with representative
organisations of employers and workers, formulate and apply a social
policy appropriate to national conditions and practice which enables
migrant workers and their families to share in advantages enjoyed by
its natiorals while taking account, without adversely affecting the
principle of equality of opportunity and treatment, of such special
needs as they may have until they are adapted to the society of the
country of employment,

10. With a view to making the policy as responsive as possible
to the real needs of migrant workers and their families, it should be
based, in particular, on an examination not only of conditions in the
territory of the Member but also of those in the countries of origin of
the migrants..

11. The policy should take account of the need to spread the
social cost of migration as widely and equitably as possible over the
ertire collectivity of the country of employment, and in particular
over those who profit most from the work of migrants.

12. The policy should be periodically reviewed and evaluated
and where necessary revised.

R. Reunification of fapilies

13. (1) All possible measures should be taken both by countries
of employment and by countries of origin to facilitate the
reunification of families of migrant workers as rapidly as possible.
These measures should include, as necessary, national laws or
requlations and bilateral and multilateral arrangements,

(2) A preregqguisite for the reunification of families should be
that the wvorker has, for his family, appropriate accommodation which
meets the standards normally applicable to natiorals of the country of
apployment,

14, Fepresentatives of all concerned, and in particular of
employers and workers, should be consulted on the measures to be
adopted to facilitate the reunification of families and their co-
operation sought in giving effect thereto.

15. For the purpose of the provisions of this Recommendation
relating to the reunification of families, the family of the migrant
worker should include the spouse and dependent children, father and
mother,

16. With a view to facilitating the reunification of families
as quickly as possible in accordance with Paragraph 13 of this
Pecommendation, each Member should take full account of the needs of
migrant workers and their families in particular in its policy
regarding the construction of family housing, assistance in obtaining
this housing and the development of appropriate reception services.

17. fhere a migrant wvorker who has beer employed for at 1least
one year in a country of employment carnot be joined by his family in
that country, he should be entitled -
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(a) to visit the country of residence of his family during the paid
anrual holiday to which he is entitled under the national law and
practice of the country of employment without losing during the
absence from that country any acquired rights or rights ir course
of acquisition and, particularly, without having his employment
terminated or his right to residence in the country of employment
withdrawn during that period; or

(b) to be visited by his family for a period corresponding at least
to the annual holiday with pay to which he is entitled.

18. Consideration should be given to the possibility of giving
the migrant worker financial assistance towards the cost of the travel
envisaged in the preceding Paragraph or a reduction in the normal cost
of transport, for instance by the arrangement of group travel.

19. Without prejudice to more favourable provisions which nay
be applicable to them, persons admitted in pursuance of international
arrangemnents for free movement of labour should have the benefit of the
measures provided for ir Paragraphs 13 to 18 of this Recommendation.

B. Protection of the_ _health of migran* workers

20. All appropriate measures should be taken to prevent any
special health risk to which migrant workers may be exposed.

21, (1) ZEvery effort should be made to ensure that migrarnt
workers receive training and instruction in occupational safety and
occupational hygiene in connection with their practical training or
other work preparation and, as far as possible, as part thereof.

(2) Tn addition, a migrant worker should, during paid vworking
hours and immediately after beginning his employment, be provided with
sufficient information in his mother tongue or, if that is not
possible, in a language with which he is familiar, on the essential
elements of laws and regulations and on provisions of collective
agreements concerning the protection of workers and the prevention of
accidents as well as on safety requlations and procedures particular to
the nature of the work.

22, (1) Employers should take all possible measures so that
migrant workers may fully urderstand instructions, warnings, symbols
and other signs relating to safety and health hazards at work,

(2) Where, on account of the migrant workers! lack of
familiarity with processes, language difficulties or other reasons, the
training or instruction given to other workers is inadequate for then,
special measures vwhich ensure their full understanding should be taken.

(3) Members should have laws or regulations applying the
principles set out in this Paragraph and provide that where employers
or other persons or organisations having responsibility in this regard
fail to observe such laws or regqgulations, administrative, civil and
penal sanctions might be imposed.
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C. Social_service

==l 2 2= a2l

23. In accordance with the provisions of Paragraph 2 of this
Recommerdation, migrant workers and their families should benefit from
the activities of social services and have access thereto under the
same conditions as nationals of the country of employment.

24. In addition, social services should be provided which
perform, in particular, the following functions in relation to migrant
workers and their families ~-

(a) giving migrant workers and their families every assistance 1in
adaptirg to the eccnomic, social and cultural environment of the
country of employment;

{b) helping migrant workers and their families to obtain information
and advice from appropriate bodies, for instance by providing
interpretation and translation services; to comply with
administrative and other formalities; and to make full use of
services and facilities provided in such fields as education,
vocational training and 1language training, health services and
social security, housing, transport and recreation: Provided
that migrant workers and their families should as far as possible
have the right to communicate with public authorities in the
country of employment in their own language or in a language with
vhich they are familiar, particularly in the context of 1legal
assistance and court proceedings;

{©) assisting authorities and bodies with responsibilities relating
to the conditions of life and work of migrant workers and their
families in identifying their needs and in adaptinrg thereto;

{(d) giving the competent authorities information and, as appropriate,
advice regarding the formulation, implementation and evaluation
of social policy with respect to migrant workers;

(e) providing information for fellow workers aand foremen and
supervisors about the situation and +the problems of aigrant
workers.

25. (1) The social services referred to in Paragraph 24 of this
Recommendation may be provided, as appropriate to national conditions
and practice, by public authorities, by approved non-profit-making
organisations or bodies, or by a combination of both, The public
authorities should have the over-all respomsibility of ensuring that
these social services are at the disposal of migrant workers and their
families,

(2) Pull use should be made of services which are or can bDe
provided by authorities, organisations and bodies serving the nationals
of the country of employmernt, ircluding employers' and wvorkers'
organisations.

26. Each Member should take such measures as may be necessary
to ensure that sufficiert resources and adequately trained staff are
available for the social services referred to in Paragraph 24 of this
Recommendation.

27. Each Member should promote co-operation and co-ordination
betwveen different social services om its territory and, as appropriate,
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betvean these services and corresponding services ir other countries,
without, however, this co-operation and co-ordination relieving the
States of their responsibilities in this field.

28, Bach Member should organise and encourage the organisation,
at the national, regional or local level, or as appropriate in a branch
of economic activity employing substantial numbers of migrant workers,
or periodic meetings for the exchange of information and experience.
Consideration should also'be given to the exchange of information and
experience with other countries of enployment as wvell as with the
countries of origin of migrant workers.

29, Representatives of all concerned and in particular of
employers and workers should be consulted on the organisation of the
social services in question and their co-operation sought in achieving
the purposes aimed at.

ITT

. EMPLOYMENT AND RESIDENCE

30. In pursuance of the provision of Paragraph 18 of the
Migratiorn for Employment Recommendation (Revised), 1949, that Members
should, as far as possible, refrain from removing from their territory,
ot account of lack of means or the state of the employment market, a
nigrant worker regularly admitted thereto, the loss by such migrant
worker of his employment should not in itself imply the withdrawal of
his authorisation of residence.

31. A migrant who has lost his enmployment should be allowed
sufficient time +to find alternative employment, at least for a period
corresponding to that during which he may be entitled to unemployment
berefit; the authorisation of residence should be extended
accordingly.

32, (1) A migrant worker wvho has lodged an appeal against the
termination of his employment, under such procedures as bay be
available, should be allowed sufficient time to obtain a final decision
thereon,

{2) If it is established that the termination of employment was
not justified, the migrant worker should be entitled, on the same terms
as national workers, to reinstatement, to compensation for 1loss of
wages or of other payment vhich results from unjustified termination,
or tc access to a nev job with a right to indemnification. If he. is
not reinstated, he should be allowed sufficient time to find
alternative employment,

33. A migrant worker who is the object of an expulsion order
should have a right of appeal before an administrative or judicial
instance, according to conditions 1laid down in national 1laws or
regulations. This appeal should stay the execution of the expulsion
order, subject to the duly substantiated requirements of national
security or public order. The. migrant worker should have the sanme
right to legal assistance as national workers and have the possibility
of being assisted by an interpreter,

34, (1) A nmigrant worker who leaves the country of employment
should be entitled, irrespective of the legality of his stay therein -
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(a) to any outstanding remuneration for work performed, including
severance payments normally due; '

(b) to benefits which may be due in respect of any employment injury
suffered; .

(c) in accordance with national practice -

i)

{ii)

2)
Paragraph
interests
treatment

to compensation in lieu of any holiday entitlement acquired
but not used;

to reimbursement of any social security contributions which
have not given and will not give rise to .rights under
natioral laws or regulations or international arrangements:
Provided that wvhere social security contributions do not*
permit entitlement to benefits, every effort should be pade
with a viev to the conclusion of bilateral or nmultilateral
agreements to protect the rights of migrants.

Where any claim covered in subparagraph (1) of this
is in dispute, the wvorker should be able ¢to have his
represented before the competent body and enjoy equal

with national workers as regards legal assistance,
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APPENDIX II

CHART OF RATIFICATIONS

Migration for Employment Convention (Revised), 1949 (No. 97) (Entry
into force 22 January 1952) and Migrant Workers (Supplementary Pro-
visions) Convention, 1975 (No. 143) (Entry into force 9 December
1978).

Date of Ratification up to 26 March 1980

Countries Convention No. 97 Convention No. 143
Algeria 19.10:621
Bahamas 25. 5.762
Barbados 8. 5.672
Belgium 27. 7.53
Bragil 18. 6.65
Cameroon, United Rep. of 3. 9.622 4. 7.78
Cuba 29. 4.52
Cyprus 23, 9.602 28. 6.77
Ecuador 5. 4.782
France 29, 3.541
Germany (Federal Rep. of) 22. 6.59
Grenada 9. 7.792
Guatemala 13, 2.52
Guinea 5. 6.78
Guyana 8. 6.662
Israel 30. 3.53
Italy 22,10.52
Jamaica 26.12.622 -
Kenya 30.11.652 9. 4.79
Malawi 22, 3.65
Malaysia: 2

Sabah 3., 3.64
Mauritius 2.12.692
Netherlands 20. 5.52
New Zealand 10.11.503
Nigeria 17.10,602 6
Norway 17. 2.55 24. 1.79
Portugal 12.12.78 12.12.78
Spain 21. 3.67
Tanzania: 2

Zanzibar 22, 6.64
Trinidad and Tobago 24. 5.632
Uganda 4 31. 3.78
United Kingdom 22, 1.51
Upper Volta 9., 6.61 9.12.77
Uruguay 18. 3.54
Yugoslavia 4,12.685
Zambia 2.12.642

1

Excluding Annex IT.
Excluding Annexes I-III.
Excluding Annex I.

Excluding Annexes I and III.
Excluding Annex III.

Part I not included.

(oA NN B AV N V)
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APPENDIX III

INFORMATION AVAILABLE

Countries Convention No. 97 Rec. 86 Convention No. 143 Rec. 151

art. 220 Art. 192 Art. 19 Art. 22 Art. 19° Art. 19

Afghanistan - - - -
Algeria X - - -

Angola -
Argentina X
Australia* X

X

Tl
Tl
1

Austria

Bahamas X
*
Bahrain X X

>4
>4

Bangladesh - - - -
Barbados X - - -
Belgium

>4
i

Benin

Bolivia X
Botswana

Brazil X

[
E T ]

Ea ]
b ]

Bulgaria* X
Burma - - - -
Burundi - ~ - -
Byelorussian SSR X X X X

Cameroon, United
Rep. of X ' X 3 X

*
Canada X X X X

Central African
Rep. - - - -

Chad - -
*

Chile

Colombia

o™
)
I

"o
Ea ]
Ea ]

Comoros

t
]
t
t

P
”~

Congo X
Costa Rica -
Cuba X

Cyprus X
Czechoslovakia X

Ea T ]
”~
Ea il ]

Domocra}ic
Yemen X X X X
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Countries Convention No. 97 Rec. 86 Convention No. 143 Rec. 151

Art. 22l Art. 192 Art. 19 Art. 22 Art. 192 Art. 19

Denmark - - - -
Djibouti - - - -

Dominican
Republic X - X -

Ecuador 3 - - -
Egypt

El Salvador
Ethiopia*
Fiji
Finland

I

France X
Gabon X - -

German
Democratic
Rep. X X X X

Germany
(Federal
Rep. of) X X X X

Ghana .-

* .
Greece X6 X6 x6 6
X

*
Guatemala X

[}
]
)

)
W
>4
L]

Guinea -

Guinea-Bissau -

!
i
i

Guyana X

¥*
Haiti -

L]
o
o

Honduras - . -~ - -

>4
>
>

Hungary X

Iceland - ~ -
India X
X

*
Indonesia

o
o

Iran - - - -
Irag - - - -
Ireland - - - -
Israel* X - X X X
Italy* X - X -
Ivory Coast - - - -
Jamaica* X X X X
Japan X X X X

X X X

*
Jordan X
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Countries

Convention No.

97

Art.

22

1

Art.

19

2

Rec.

Art. 19 Art. 22 Art. 19°

86 Convention No.

Rec. 151

Art. 19

Kenya X

Kuwait

Lao Republic

Lebanon

Liberia*

Libyan Arab
Jamahiriya

Luxembourg

Madagascar

Malawi X

Malaysia® X

Mali

Malta

Mauritania

Mauritius X

Mexico

Mongolia

Morocco

Mozambique

Namibia

Nepal

Netherlands

New Zealand X

pd

Nicaragua

Niger

Nigeria X
Norwsy X
Pakistan

Panama

Papua New Guinea
Paraguay*

Peru

Philippines

Poland

Portugal X
Qatar

Romania

Rwanda

I

Ea T T

”~

Ll

]

[

Ea T T ]

Ea T

o

tal

o

Ea T T ]

Ea o T T T B I ]

”~

e

Ea T T ]

] E ] T - T |

pd
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Countries Convention No. 97 Rec. 86 Convention No. 143 Rec. 151

Art. 200 Art. 192 Art. 19 Art. 22 Art. 19°  Art. 19

b

X
X

*
Saudi Arabia

o4
>
>

Senegal

Seychelles - -

Sierra Leone

o
]
L

Singapore

Somalia -
Spain X

Sri Lanka

E ]
E T -]
L -]

Sudan

Suriname
Swaziland

Sweden

T R e

E -]
E ]
<o =

Switzerland

Syrian Arag
Republic

>
>
>
>

Tanzania5 X - X X
Thailand - - - -
Togo - - - -

Trinidad and
Tobago X

>
>

*
Tunisia X

o4
E ]

Turkey X
Uganda - - 3 -
Ukrainian SSR X X X
USSR X X X X

United Arab
Emirates - - - -

United Kingdom

b

L
[
1

>
[

Upper Volta
Uruguay X

E ]
L]

Venezuela X

Yemen -

Yugoslavia X - - -
Zaire - - ) - -

Zambia X - X ~
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Note: A total of 19 reports has also been received in respect of the
following non-metropolitan territories: United Kingdom (Brunei, Gibraltar,
Guernsey, Hong Kong, Isle of Man, Montserrat, St. Kitts).

L Report supplied for at least one of the last two reference periods,
in application of article 22 of the ILO Constitution by States which have
ratified the Convention.

2 Reports supplied in application of article 19 of the ILO Constitution
by States which have not ratified the Convention, or which have ratified the
Convention recently and thus are not yet obliged to submit a report under
article 22.

3 Countries from which a report, in application of article 22, was not
due as the ratification was registered recently.

4 The Federation of Malaysia has ratified Convention No. 97 only as
regards the State of Sabah. '

> Tanzania has ratified Convention No. 97 only as regards Zanzibar.
6 Reports received too late to be examined.
X = Report received.

* = Report received too late to be summarised in Report III (Part 2).

- = Report not received under articles 19 or 22 of the ILO Constitution.






