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INTRODUCTION

1.1. Background to the_ survey

1. In accordance with article 19 of the Constitution of the
International Labour Organisation, the Governing Body of the
International Labour Office decided at its 194th Session to request
governments which had not ratified the Equality of Treatment (Social
Security) Convention, 1962 (¥o. 118),! or which had ratified it while
accepting its obligatiops only in respect of one or several of the
branches of social security covered by this Convention, to report in
1976 on the ©position of their law and practice with respect to the
standards laid down in this instrument. These reports, together with
those supplied under article 22 of the Constitution, by those countries
which have ratified the Convention for the branches accepted, have
afforded the Committee of Experts the opportunity to carry out a
general survey, in accordance with its usual practice, of the situation
in the fields covered by this Convention, in both ratifying and non-
ratifying States.

2. This is the first time that a general survey 1is being
carried out on the 1962 standard concerning equality of treatment of
nationals and non-nationals in social security.

) 3. In examining the question to which this survey is devoted
it should be borne in mind that it falls under the broader heading of
protection for workers employed in countries other than their own,
proclaimed as one of the objectives of the ILO in the Preamble to its
Constitution, and considered from its inception to be one of its
essential functions. It was in fact already specified in Article 427
of the Treaty of Versailles (Part XIII), which proclaimed the general
principles included in the initial text of the ILO Constitution, that
the standard set by law in each country with respect to conditions of
labour should have due regard to the equitable economic treatment of
all vorkers lawfully resident there, and at the very first session of
the 1International Labour Conference, held in Washington in 1919, a
Recommendation was adopted concerning reciprocity of treatment of
foreign and national workers in general.?

u. The right to equality of treatment of nationals and non-
nationals in the field of social security is thus a fundamental
principle internationally recognised 1in instruments with world-wide
scope. It is likewise recognised in multilateral and bilateral instru-
ments whose scope is limited to certain regions or groups of countries.

1.2. Terms_of Convention No. 1183

S. This Convention, based on the principle of reciprocity,
requires each member State for which it is in force to grant within its
territory treatment equal to that granted its own nationals to the
nationals of any other member State for vhich the Convention 1is in
force, to refugees and to stateless persons; such equality of
treatment relates to both coverage and the right to benefits and must
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be granted in respect of everv branch of social security for which the
member State has accepted the obligations of the Convention ' (Articles
1, 3 and 4). As far as benefits are concerned, it must be accorded
without anvy condition of residence, save in cases where the agarant of
certain benefits payable under M™non-contributory" schemes (in the
meaning of paragraph 6(a) of Article 2) may be made subject to a condi-
tion of residence, preceding the filing of a claim, the length of which
may not exceed the period laid down by the Convention {Article 4).

6. The obligations of the Convention mav be accepted for one
or more of the following branches of social security for which the
member State has in effective operation legislation covering its own
nationals: medical care, sickness, maternity, invaliditv, old-age,
survivors', employment injury, unemployment and family benefits
(Article 2).

7. The Convention (which does not apply to special schemes for
civil servants or for war victims, or to public assistance) requires
that the provision of <certain benefits (invalidity, old-age and
survivors' benefits, death grants and employment 4injury pensions) be
guaranteed both to a State's own nationals and to the nationals of any
other member State vwhich has accepted the obligations in respect of the
branch or branches concerned, when they are resident abroad (Articles
5 and 10). Similarly, the grant of family allowvances, both to a
State's own nationals and to the nationals of any other amember State
having accepted the obligations of the Convention for that branch, is
to be guaranteed in respect of children who reside in the territory of
any such member State (Article 6). The Convention also provides that
the ratifying States shall endeavour to participate in schemes for the
maintenance of the acquired rights and rights in course of acquisition
under their legislation of the nationals of member States for which the
Convention is in force (Article 7).

1.3. States which have ratified Convention No. 118
and branches in_respect of which the obligations
of_this Convention_have_been_accepted

8. The Convention entered into force on 25 April 1964 and up
to March 1977 has been ratified by 32 States; furthermore, it has been
.declared applicable without modifications for one non-metropolitan
territory. Two States have accepted the obligations in respect of only
one branch; three States, two branches; five States, three branches;
seven States, four branches; five States, five branches; two States,
six branches; four States, seven branches; one State, eight branches;
and three States, nine branches (see the <Chart of ratifications in
Appendix I).

9. Most of the 32 ratifying States have accepted the
obligations of this Convention in respect of branch (g), employment
injury benefits (26 acceptances); other branches have been accepted in
varying degrees: branch (a), medical care: 17 acceptances; branch
(b), sickness benefit: 18 acceptances; branch (c), maternity benefit:
23 acceptances; branch (d), invalidity benefit: 15 acceptances;
branch (e), old-age benefit: 15 acceptances; branch (f), survivors'
benefit: 17 acceptances; branch (h), unemployment penefit: 7
acceptances; branch (i), family benefit: 13 acceptances.
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1.4. Other ILO instruments concerning equality of
treatment in the field of social security

10. The adoption of Convention No. 118 in 1962 was in reality
merely a step - though undoubtedly the most important one -~ in the
lengthy process of progressive standard setting that began in 1919.
Among the TILO instruments which embodied the principle of equality of
treatment in the field of social security, mention should be nade of
the Equality of Treatment (Accident Compensation) Convention, 1925 (No.
19), the aim of which is to secure equality of treatment for foreign
vworkers and their dependants on the basis of reciprocity between
ratifying countries, wvithout any condition as to residence (Article 1,
paragraphs 1 and 2) (it 1is complemented by Recommendation No. 25,
bearing the same title and of the same date); the Maintenance of
Migrants' Pension Rights Convention, 1935 (No. 48) (Article 2,
paragraph 1, and article 10, paragraph 1); the Migration for
Employment Convention (Revised), 1949 (No. 97) (Article 6, paragraph 1,
clause (b)).

11. The principle of equality of treatment is also embodied in
other general Conventions; for example, the Unemployment Convention,
1919 (¥No. 2) (Article 3); the Unemployment Provision Convention, 1934
(No. 44) (Article 16); the Maternity Protection Convention, 1919 (VNo.
3) (Article 2); and the Maternity Protection Convention (Revised), 1952
(No. 103) (Article 2)3;¢ the six 1933 Conventions on old-age,
invalidity and survivors' insurance in industry and agriculture (Nos.
35 to 40) (Conventions Nos. 35 and 36: Articles 12 and 21; Conventions
Nos. 37 and 38: Articles 13 and 22; Conventions Nos. 39 and 40:
Articles 15 and 24); the Shipowners' Liability (Sick and Injured
Seamen) Convention, 1936 (No. 55) (Article 11), and the Social Security
(Seafarers) Convention, 1946 (No. 70} (Article 5) - but the Seafarers!
Pensions Convention, 1946 (¥o. 71) authorises member States to provide
for exceptions in respect of persons who are not nationals of that
country (Article 2, paragraph 2, clause (k))}, the Social Security
(Minimum Standards) Convention, 1952 (No. 102) (Article 68, paragraphs
1 and 2):;S the Employment Injury Benefits Convention, 1964 (No. 121)
(Article 27); the Medical Care and Sickness Benefits Convention, 1969
(No. 130) (Article 32); the Migrant Workers (Supplementary Provisions)
Convention, 1975 (No. 143) (Article 10) which is complemented by the
Miarant Workers Recommendation, 1975 (No. 151). .

1.5. The 1969 general survey of the
Committee of Expertss

12. In accordance with article 19 of the <Constitution of the
International Labour Organisation, the Governing Body of the
International Labour Office decided in 1967 to request governments to
report, the following year, on the ratification prospects and

difficulties as regards a list of 17 Conventions chosen from the most
important instruments adopted by the ILO Conference over the years, and
Convention No. 118 was one of the instruments chosen.

13. In the 1969 survey the Committee tried to identify the main
difficulties preventing or delaying ratification of +this Convention,
and to examine its ratification prospects.? Now these questions will be
examined again in draving conclusions from reports sent by governments
almost ten years later.

.
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1.6. Information_available

14. . The present survey is based on the reports supplied under
article 19 of the ILO Constitution by countries which have not ratified
Convention Wo. 118 and those which have ratified it while accepting its
obligations 1in respect of one or more of the branches of social
security it covers, as vwell as those supplied under article 22 of the
Constitution by countries which have ratified the Convention. The
total number of reports supplied under article 19 is 113 (94 States -
representing 79 per cent of the reports requested - and 19
territories). In Appendix IT to this survey details are given of the
countries which have supplied these reports, and of the countries with
respect to which information was made available in the reports supplied
under article 22 of the Constitution. The total number of countries
whose reports have been taken into account in the preparation of this
general survev is 100. 1In addition to the information given 1in these
reports, the Committee has examined national 1legislation and the
relevant international treaties. Account has also been taken of the
observations received from employers' and workers' organisations to
which the reports of governments were communicated in accordance with
article 23, paragraph 2, of the Constitution of the ILO.

Footnotes to_Introduction

1 Referred to hereafter as "Convention No. 118".

2 1ILC, First Session, RP, p. 259. Reference mav also be made to
ILC, 45th Session, Geneva, 1961, Report VIII(l). A bibliography on the
subject is to be found in ILO: Social_ _security _for _migqrant_ _workers,
Geneva, 1976, Appendix III, pp. 147-154.

3 Por the preparatory work on this Convention, see ILC, 45th
Session, Geneva, 1961, Report VIII(1l) and (2), and RP, pp. 504-548,
849-859 and 904; ILC, 46th Session, Geneva, 1962, Report V(1) and (2),
and RP, pp. 435-437, u454-475, 529-531, 753-766, 894-902.

© & As regards these two Conventions, see RCE, 1965, Maternity
protection; concerning the principle of non-discrimination on the
basis, inter alia, of nationality, see in particular paras. 50-55.

S See RCE, 1951, Part 3, Minimum_standards_of_social_security;
in particular paras. 23-24. This Convention came into €force on 24
April 1955.

6 RCE, 1969: The _ratifications__outlook _after fifty years:
seventeen selected Conventions.

7 Idem, paras. 246-256, po. 240-242, and paras. 258-259, o. 243,



CHAPTER 1
GENERAL CONSIDERATIONS

2.1. Definitions

15. Article 1 of Convention No. 118 contains all the
definitions necessary for its application.

Clause_(a)_"legislation"

16. This term includes "any social security rules as well as
laws and regqgulations"; it is defined in very general terms and is
designed to extend equality of treatment over the widest possible
field.! The practical application of this definition has not given rise
to any problems.

Clause_(b) "benefits"

17. This term covers "all benefits, grants and pensions,
including any supplements or increments", and is thus used in a very
broad sense.?

18. The question has arisen in practice as to whether the
Convention covers certain benefits, which, although granted within the
framework of a social security system, are not considered in a <dcountry
as part of social security properly speaking. For example, section 26
of Act 153 of 30 April 1969 in Ttaly institutes a '"social pension"
payable solely to Ttalian nationals. In reply to the Committee's
comments to the effect that this benefit should be granted to the
nationals of other member States in compliance with the Convention, and
to refugees and stateless persons, the Italian Government replied that
the benefit does not form part of social security properly so called,
since it 1is granted independently of any occupational activity or the
payment of any contributions. The Committee then pointed out that this
"social pension" corresponds to the +type of benefit covered by
paragraph 6(a) of Article 2 of the Convention (benefits other than
those the grant of which depends either on direct financial
participation of the persons protected or their employer, or on a
qualifying period of occupational activity). This benefit therefore
cannot be excluded from the scope of the Convention.3

19. Public assistance allowances, on the other hand, are not
covered by this ternm. During the preparatory discussions it was
proposed that these be included, but the proposal was withdrawn after
the rejection of a similar proposal concerning only public assistance
allovances provided at the expense of the State;* consequently, para-
graph 2 of Article 10 of the Cohvention excludes public assistance from
its field of application. The same provision of the Convention also
excludes special schemes for civil servants and special schemes for war
victies.
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20. The question of '"non-contributory" benefits deserves (in
the meaning of paragraph 6(a) of Article 2) deserves special attention.
In the proposals which it submitted to the 1ll41st Session of the
Governing Body (March 1959), the Comnittee of Experts on Social
Security recognised, 1in principle, that no distinction should be rade
between the benefits, according as they are furnished under
contributory or non-contributory scheumes. However, in order to take
account of the very 1liberal award of certain benefits under non-
contributory schemes, especially where there is no qualifying period,
it agreed that it would be Justifiable to provide a condition of
duration of residence for such benefits; this duration should be
relatively brief for short-term benefits.S5 In view of this position,
governments were asked whether the proposed instrument should define
non-contributory schemes and, if so, what definition or <criteria they
suggested.® As a large majority of governments were clearly in favour
of including a definition, it was agreed that non-contributory benefits
be defined as "benefits which are granted independently of direct
financial participation by the persons protected or their employer and
of any qualifying period of occupational activity".7,8 1t was
subsequently decided to delete the definition of these benefits and all
reference to them in +the definition of ‘'benefits granted under
transitional schemes" and to replace "non-contributory benefits" in the
text of the Convention itself, by the agreed definition.? '

21. The distinction between "contributory" and "non-
contributory" benefits is of great importance for the application of
Convention No. 118, since special provisions apply as regards the
latter in conjunction with ratification (Article 2, paragraph 6(a)), as
regards the conditions of residence to which the application of the
principle of equality of treatment may be made subject (Article 4,
paragraph 2) and in respect of the payment of certain benefits abroad
(Article 5, paragraph 2). 1In practice, it is however not always easy
to determine whether a benefit should be considered as "contributory"
or "non-contributory" (in the sense of paragraph 6(a) of Article 2 of
the Convention). i

22. A closely related ovproblem is that of determining the
contributory or non-contributory nature of certain "mixed" benefits,
i.e. those of which part is contributory and part 1is not. It was
agreed, during the preparatory work, that vhen a "non-contributory™
benefit is granted in a mixed financing system, it is the nature of the
benefit in particular - and not that of the system under which it |is
granted - which will determine the provisions of the Convention
applicable to it.19 Similarly, when a benefit consists of contributory
and non-contributory elements, it is the main element of the benefit,
and not the system, which will determine the provisions applicable to
it.11

Clause (c) "benefits granted
under transitional_ schemes"

23. This term relates either to "benefits granted to persons
wvho have exceeded a prescribed age at the date when the legislation
applicable came into force, or benefits granted as a transitional
measure in consideration of events occurring or periods completed
outside the present boundaries of the territory of a Member". This
definition was included so as to limit the scope of restrictions on
equality of treatment which might be adopted with regard to benefits of
this type.*2 The application of this provision of the Convention does
not appear to create any practical difficulties.t3
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24, It should be added that a member State which has ratified
the Convention and in which legislation exists or is adopted providing
for benefits of the type referred to in Article 1(c) should under
Article 2, paragraphs 6 and 7, of the Convention communicate to the
Director-General of the International Labour Office when accepting the
obligations of the Convention in respect of any branch of social
security or when subsequently passing legislation, a statement
indicating the benefits provided for by its 1legislation which it
considers to be "benefits granted under transitional schemes".

Clause (d) "death_grant" v

25. This term means "any lump sum pavable in the event of
death". This definition corresponds to that. used in multilateral
social security agreements and regqgulations; it was included in order
to clarify the term "death grants" occurring in paragraph 1 of Article
5 of the Convention, as these grants do not form a separate branch of
social security, but may be granted within the framework of several of
the branches mentioned in Article .2, paragraph 1, of the Convention.t*
Neither the scope nor the contents of this definition has given rise to
any practical probhlems.!S

Clause_(e) "residence"

26. This term refers to "ordinary residence". The definition
is based on that wused in Article 1, paragraph 1(b) of the Social
Security (Minimum Standards) Convention, 1952, and is thus in con-
formity with the decision of the Conference Comnmittee on Social
Security, which especially stated that the residence <conditions (laid
down 1in paragraph 2 of Article 4 of the Convention) concerning "non-
contributory" benefits (foreseen in paragraph 6(a) of Article 2 of the
Convention), should not preclude short absences not involving transfers
of residence (e.g. business trips, tourism, holidays).!6 No practical
problems have arisen with regard to the scope or contents of this
definition.

Clause_(f)_ "prescribed"

27. This term means "determined by or in virtue of national
legislation" (see the definition of "national legislation'" above).
This is the same definition as given in Article 1, paragraph 1(a) of
the Social Security (Minimum Standards) Convention, 1952.17 This
definition has not given rise to any practical difficulties.

Clauses_(qg) “refugee'_ and
(h) "stateless person"

28. The first of these terms has the meaning assigned to it in
Article 1 of the Convention relating to the Status of Refugees of 28
July 1951 adopted by the General Assembly of the fTnited Nations; the
second has the wmeaning assigned to it in Article 1 of the Convention
relating to the Status of Stateless Persons of 28 September 1954,
adopted also by the General Assembly of the Tnited Nations. The
application of these terms has not given rise to any practical
problems.t8
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2.2. Branches of social security_covered
by_the Convention

29, Paragraph 1 of Article 2 of Convention No. 118 1lists the
branches of social security in respect of which each meamber State may

accept the obligations of the Convention: (a) medical care; (b)
sickness benefit; (c) maternity benefit; (d) invalidity benefit; (e)
old-age benefit; (f) survivors' benefit; = (g) employment injury

benefit; (h) unemployment benefit; and (i) family benefit.

30. The nine branches covered correspond to those of Convention
No. 102; moreover, it was to keep them in 1line with the branches
covered by that Convention that it was decided not to have a special
clause referring to "death grants", on the understanding that such
grants were by implication covered by the branches listed under (b),
(f) or (g) (as the case may be) in Article 2, paragraph 1l.19

31. Unlike Convention No. 102, however, Convention VWo. 118
does not specify a minimum level of protection for the various branches
covered; this is because the objective of the latter is not to lay

down minimum standards but to obtain the widest possible application of
the principle of equality of treatment.20 Tt was for this reason that
it was -not considered advisable to lay down conditions regarding the
nature of schemes enabling the Convention to be ratified in respect of
specific branches, either by referring to the standards laid down in
Convention No. 102 or by drawing on the provisions of that Convention;
in the case of Convention No. 118 the object is to secure general
application of a fundamental principle, irrespective of the degree of
development reached by particular schemes or systems.?2!

32. According to the reports received and to information in the
possession of the Office, nearly all countries which have ratified the
Convention possess legislation covering branches other than those in
respect of which they have accepted the obligations of the
Convention.22

33. Purthermore, the survey has revealed that all member States
which have transmitted reports but which have pnot ratified the
Convention possess legislation covering ome or more branches of social
security to which the Convention applies. Of these States, the largest
number possess legislation covering between seven and nine branches;23
the next largest group, between four and six;2% and the smallest group
possesses legislation covering between one and three branches only.25
Thus the relevant national 1legislation has attained a 1level of
development as regards the branches covered which would appear to

satisfy one of the basic conditions for ratification of the Convention.

4. As regards non-metropolitan territories for which reports
have been transmitted, the 1largest group is that of countries that
possess legislation covering between four and six branches;26 the next
largest group, between one and three branches;?27 and the smallest
group between seven and nine branches.28 In one case no branch is
covered.29 Generally speaking, therefore, although the 1legislation in
these territories is generally 1less developed than the national
legislation referred to above, it may also be concluded that in nearly
all of +them one of the conditions has been met for declaring the
Convention applicable to these territories.

2.3. PRatification_and notification

3S. A member State which ratifies Convention No. 118 may accept
its obligations in respect of any_one or_more of the branches of social
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security covered (Article 2, paragraph 1). This highly flexible
provision was included with a view to obtaining the greatest possible
number of ratifications. The Social Security (Minimum Standards)
Convention, 1952 (No. 102) is divided into different parts, each one
corresponding to one of the main branches of social security, and it is
possible to ratify the Convention in respect of certain parts only.
But in the case of Convention No. 102 ratification is conditional upon
acceptance of its obligations in respect of at least three branches of
social security, some of which are specifieid. The difference between
these two formulae is attributable to the fact that an instrument on
equality of treatment is very different from that c¢f a Convention
laving down minimum standards, and it is considered that in the case of
Convention No. 118 ratification in respect of only one of the branches
covered - any one of them - should be accepted in order to have the
principle of equality of treatment applied in as many countries as
vossible. 30 :

Branches_ of_social security

, 36. The term "branches of social security"™ used in paragraph 1
of Article 2 of the Convention has given rise to certain problems in
practice. The first of these may be summed up as follows: should the
scope of these branches be determined by reference ‘to a uniforn
international standard or should it be left to the discretion of each
country?3t It would appear from the preparatory work in respect of this
instrument that the Conference was not prepared to 1leave the
determination of the matters to be covered by the various branches to
the discretion of each ratifying State, but that its intention was
rather that these branches should cover a range of benefits
corresponding to those prescribed in related instruments laying down
substantive requirements as to the protection to be afforded by these
branches. 32 Por instance, to determine which benefits should be deemed
to come under the heading of "medical care", it would be appropriate to
refer to the relevant provisions of the Social Security (Minimum
Standards) Convention, 1952 (No. 102). But while it may appear
appropriate to refer to the provisions of relevant social security
Conventions in order to determine the scope 'of the branches of social
security mentioned in Convention No. 118, this should only be for the
purpose of determining whether equality of treatment should be granted
in respect of particular benefits provided for under national
legislation; in no way should it imply that the range or level of
benefits prescribed by national legislation in the branch of social
security concerned mwmust meet the standards laid down in these related
instruments.33

37. Another problem that has arisen is the question whether it
is permissible to take into consideration, for the purposes of the
application of this Convention, legislation which holds the employer
directly 1liable and makes no provision for any contribution by the
.community.3¢ The practical implications of this question are important:
if such legislation were to be taken into account a considerable boost
would be given to the application of the principle of equality of
treatment. In the absence of any definition of the term "branches of
social security"™ 1in the Convention itself, and bearing in mind its
objectives, it would appear appropriate to take also into account
national 1legislations which hold the employers directly liable when
assessing application of the Convention. 35,36
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Legislation _in effective operation

38. A Member must have 1legislation "in effective operation"
covering its own nationals within its own territory in order to be able
to accept the obligations of the Convention in respect of ore or more
of the branches of social security covered (Article 2, paragraph 1).
This requirement was included with a view to ensurinag the practice of
effective reciprocity between the nationals of member States ratifying
the Convention.37 1In this respect there is a clear difference between
Convention No. 118 and the Equality of Treatment (Accident
Compensation) Convention, 1925 (No. 19), which allows a period of three
years, as from the date of ratification, for States which ratify it and
which do not already possess a system, whether by insurance or
otherwise, of compensation for industrial accidents to comply with
their obligations to institute such a system (Article 3). The
difference in the methods used in each of these +two Conventions is
explained by the fact that Convention No. 118 embraces all branches of
social security whereas Convention No. 19 deals with only one.38

39. In practice there has only been one case of a country
accepting the obligations of the Convention in respect of branches for
which it had no legislation; the Committee requested that appropriate
steps be taken to rectify this omission.3? To avoid situations of this
nature, and to comply with the requirements of the Convention, a
country should not accept the obligations of the Convention in respect
of branches for which it does not possess legislation. Oon the other
hand, the fact that a country's legislation is not in conformity with
the provisions of the Convention in every detail need not prevent that
country from accepting its obligations in respect of one particular
branch.

Contents of ratification;
subsequent notification

40. As a corollary to the possible acceptance in respect of one
or more branches, it is stipulated that each member State must specify,
in_its ratification, in respect of which branch or branches of social
security it accepts the obligations of the Convention (Article 2, para-
graph 3). Moreover, each Member which has ratified the Convention may
subsequently notify the Director-General of the ILO that it accepts the
obligations of the Convention in resvect of one or wmore branches
(Article 2, paragraph 4). In this case the undertakings given in
respect of this other branch, or these other branches, are deemed to be
an integral part of the ratification and to have the force of
ratification as from the date of notification (Article 2, paragraph 5).
The application of these provisions-'has given rise to no problems in
practice.

41. Special provisions apply with respect to benefits other
than those the arant of which depends either on direct financial
participation by the persons protected or their employer, or on a
qualifying period of occupational activity, and benefits granted under
transitional schemes. Each Member accepting the obligations of the
Convention 1in respect of any branch of social security must notify the
Director-General of the International Labour Office, where applicable,
of any benefits provided for by its legislation which it considers to
fall in one or other of the two categories mentioned. This
communication must be made at the time of ratification in the case of
the branch or branches of social security in respect of which the
country concerned then accepts the obligations of the Convention; at
the time of notification of acceptance of the obligations of the
Convention 1in the case of a branch or branches of social security not
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specified in the ratification; or, as regards any legislation adopted
subsequently, within three months of the adoption of that legislation
(Article 2, paragraphs 6 and 7, in conjunction with paragraphs 3, 4 and
5 of the same Article).

42. This communication is required for information purposes to
permit an exact identification of any benefits in respect of which a
Member might wish to invoke the limitations or exceptions alloved by
Articles 4 and 5 of the Convention.*9 But it should not be taken to
mean that a Member may decide on its own which of the benefits provided
for by its legislation should be considered to be benefits of this kind
under the Convention. The Member's choice in this is subject +to
examination by the Committee of Experts on the Application of
Conventions and Recommendations. !

43. Pailure to give notification at the proper time, or within
the three-month time limit imposed in paragraph 7 of Article 2 of the
Convention, does not invalidate subsequent notification since the
notification reguired is purely for information purposes.

2.4. Persons_covered

44, Broadly speaking, the provisions of Convention No. 118
apply to all persons covered by the national legislation relating to
the branches of social security accepted by a ratifying member State.
its coverage has accordingly not been defined by reference to
categories or sectors of workers, but by reference to the coverage
provided by national legislation.

4s. In the first place, the Convention encompasses within its
scope nationals of any other Member for which the Convention is in
force (Article 3, paragraph 1), as well as, in the case of survivors!'
benefits, the survivors of such persofs, irrespective of their
nationality (Article 3, paragraph 2). However, the provisions relating
to the pavyment of certain benefits in case of residence abroad apply
only to persons vwho are nationals of any other Member which has
accepted the obligations of the Convention in respect of the relevant
branch (Article S5, paragraph 1), and the provisions relatinag to the
grant of family allowances in respect of children residing on the
territory of another Member apply onlv to persons who are nationals of
Members which have accepted the obligations of the Convention in
respect of the family benefit branch (Article 6).

i
46. In the second place, the provisions of the Convention are
applicable to refugees and stateless persons, without any condition of
reciprocity (Article 10, paragraph 1; for the definition of these
terms see paragraph 28 above).

47. In the third place, some provisions of the Convention are
also applicable to a ratifying State's own nationals, since any Member
which has accepted the obligations of the Convention must guarantee to
its own nationals provision of certain benefits when they are resident
abroad (Article 5, paragraph 1). Purthermore, the provisions relating
to the grant of fawmily allowances in respect of children residing on
the territory of another Member must be applied by a State also to its
own nationals, if it has accepted the obligations of the Convention in
respect of the family benefit branch (Article 6).

48. on the other hand, Convention No. 118 does not apply to
special schemes for civil servants, special schemes for war victims, or
public assistance (Article 10, paragraph 2). The term "public
assistance" has not been defined in the Convention, since it was
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recognised during the 9preparatory discussions that it would be
difficult to do so in a clear manner generally acceptable in an
international instrument, by reason of the diversity of the conceptions
which it covers in different member States.4?2

49, Finally, the Convention does not require any Member to
apply its provisions to persons who in accordance with the provisions
of international instruments are exempted from its national social
security 1legislation (Article 10, paragraph 3). The general formula
used aims not only at diplomatic and consular officials but also at
persons With similar status such as employees of foreign governments
and officials of international organisations; it has been pointed out
in this <connection that the expression "international instruments®
covers any international agreement, including agreements wmade betwveen
a State and an international organisation. This provision also
authorises non-application of the terms of the Convention +to foreign
staff employed by diplomatic and consular personnel, when, under
international agreements, they are exempted from the application of a
Member*s legislation, and to certain special categories of foreign
workers, such as frontier workers or workers engaged 1in international
transport, who, under social security agreements, are subject to
special legislation. It should be added that the provisions of
paragraph 3 of Article 10 do not affect the acquired rights, by virtue
of this Convention, of the persons envisaged in this paragraph where
these rights were acguired prior to the application of those provisions
to the person concerned.43

50. The provisions allowing for the exemption of certain
categories of persons from the scope of the Convention should be
narrowly interpreted on account of the goal of the Convention and the
exceptional character of such provisions. In consequence, the
Convention applies to those categories of workers whose exemption was
decided against during the preparatory proceedings, such as the
categories mentioned in the preceding paragraph, where they are not

exempted by virtue of an international instrument, and in particular to
" non-nationals working as seafarers aboard ships of a member State.%®

Difficulties encountered _in_practice

51. The provisions relating to the scope of the Convention have
given rise to difficulties in practice in countries which have ratified
it. Most of the difficulties encountered concern the application of
the provisions of the Convention to non-nationals in general, their
survivors or their children;%S in two cases, to aliens employed as
seasonal workers;e%é in one case, to aliens covered by a social
security scheme egquivalent to the national scheme;*%? in one case, for
foreign rural workers;4s® and in another case, to aliens working as
seafarers.*9 Tn a number of cases difficulties have arisen with the
application of the relevant provisions to countries' own nationals,
their survivors or their children.S9 Difficulties have also been
encountered with the application of the provisions of the Convention to
refugees and stateless persons, and their survivors.Ss1

52. The provisions relating to the scope of the Convention also
give rise to problems for its eventual ratification or the acceptance
of its obligations in respect of further branches. These problems will
be considered when examining the national legislation and practice in
relation with the substantive Articles of the Convention (in particular
Article 3).
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It is useful to recall that reference to non-contributory
benefits vas made in the definition of benefits granted under
transitional schemes in the draft Convention. This reference vwvas
subsequently deleted so that the special provisions in respect of
benefits granted under transitional schemes would apply both to those
paid under contributory schemes and to those paid wunder non-
contributory schemes (ILC, 46th Session, Geneva, 1962, Report V(2), pp.
11-13), thus retaining only the criterion regarding the nature ' of the
benefits granted to persons who were too old on the date of coming into
force of the relevant legislation (RP, 46th Session, Geneva, 1962, p.
754, para. 10).

13 In response to a request from one government that sone
examples of "transitional schemes" be given, the International Labour
Office stated that Part TII of the Foreign Pensions Act of 25 February
1960, 1in the Federal Republic of Germany, provided a practical example
of benefits granted as a transitional measure for events occurring or
periods completed outside the existing boundaries of the territory of
a Member (LS 1960 - Ger. F.R. 1, section 1, paras. 15, 16 and 17): an
exanple of benefits granted to persons who were over a prescribed age
at the date when the legislation applicable came into force is provided
by a Mexican Decree of 29 December 1956 (LS 1956 - Mex. 1, section 2)
(0B, Vol. XLVI, No. 3, July 1963, pp. 468-469, paras. 5 and 6).

14 TLC, 46th Session, Geneva, 1962, Report Vv(l), pp. 24-25.

15 Problems have arisen, on the other hand, }ith regard to
compliance with the reciprocity obligation as regards the death grant
(Article S, para. 1, of the Convention); see below, para. 87, footnote
2.
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16 ILC, U46th Session, Geneva, 1962, Report Vv(l), pp. 9, 10 and
25.

17 Tbid., p. 25.
18 See, however, the cases mentioned when dealing with the
application of para. 1 of Article 10 of the Convention, in para. 51

below.

19 JLC, 46th Session, Geneva, 1962, Report V(2), p. 15; see aléo
the definition of "death grants™ in para. 25 above.

. It vwas likewise decided - though for other reasons - not to
include public _assistance benefit in the list of branches of social
security in respect of which the Convention could be ratified; see

above, para. 19.

20 ILC, 45th Session, Geneva, 1961, Report VIII(2), p. 68 (Office
commentary on Question 3).

21 Ibid.h p. 69 (idem, Question 4).

22 The States which have ratified the Convention and which
possess legislation covering branches other than those 1in respect of
wvhich they have accepted the obligations of the Convention, and which
sent in reports for the purposes of the present study, are the
following: Bangladesh: branch (b): Barbados: branch (d); Bolivia:

branches (d), (e, (f), (g) and (i); Brazil: branches (h) and (i);

Central African Empire: branch (f); Denmark: branches (c), (d), (e),

(f) and (i) Finland: branches (c), (d), (e), (f), (h) and (i)

Prance: branches (e} and (h); Federal Republic _of_ Germany: branches
(dy, (e), (f) and (i); Guinea: branch (d) (the report states that

there is no unemploynent in the country); India: branches (e), (f) and
(9y; Ireland: branches (¢), 4y, (e), (f) and (q9); Madagascar:

branches (&), (fy and (i); Norway: branches (a), (b), (c), (d), (e),

(g9) and (h); Rakistan: branches (d) and (e); Sweden: branches (dy,

(e), (f)y and (i) Surinam: branches (e) and (i); Syrian_Arab

Republic: branches (a), (b) and (c); Tunisia, which ratified the
Convention in 1965, accepting five of its branches, namely (a), (b},
(c), (g) and (i), is the only country which 1later accepted three
further branches, namely (d), (e) and (f); only branch (h) has remained

unaccepted since there is no unemployment insurance in the country.

23 The States which have not ratified the Convention and which
have legislation covering between seven and nine branches are the

following: Algeria: all branches except (h); Argentina: all
branches except (h); Australia: all branches; Austria: all
branches; Belgium: all branches; Bulgaria: all branches except (h);
Byelorussian_SSR: all branches except (h) (the report states that there
is no unemployment in the country); Canada: all branches; Costa
Rica: all branches except (h); Cuba: all branches except (h) and (i);
Czechoslovakia: all branches (in respect of unemployment, the report

states that there is no such thing in the country, but that certain
cases of structural unemployment may arise; in such cases benefits are
granted in accordance with notification No. 74/1970); Eaypt: all
branches except (i); El_Salvador: all branches except (h) and (i)

Gabon: all branches except (b) and (h); German_ Democratic_Republic:

all branches; Greece: all branches; Hungary: all branches (with the

reservation that the Unemployment Act of 1957 remains in force);

Iceland: all branches; Iran: all branches except (h): Irag: all
branches except (h) and (i); Japan: all branches; Luxembourg: all
branches; Mali: all branches except (b) and (h); Mexico: all

branches except (h) and (i); New_Zealand: all branches; Panama: all
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branches except (h); Paraguay: all branches except (h); Peru: all

branches except (h); Poland: all branches; Portugal: all branches;

Romania: all branches except (h) (the report states that there is no
unemployment in the country); Spain: all branches; Switzerland: all

branches; fkrainian_S3R: all branches except (h) (the report states
that there is no unenployment in the country); USSR: all branches
except (h) (the report states that there is no unenployment in the
country); Onited _Kingdom: all branches;  United States: there is
legislation corresponding to branches (a) (limited to 0ld age at the
federal 1level), (b) (in five States: Rhode Island, California, New
Jersey, New York and Hawaii, ard in Puerto Rico), (d), (e) and (f) (at
federal 1levely, (9) (in 50 states) and (h) in 50 states, Puerto Rico
and the Distrct of Columbia); Uruguay: all branches.

24 The States which have not ratified the Convention and which
have 1legislation <covering between four and gix branches are the
following: Burma: branches (a), (b}, (c) and (a); United Republic of

Cameroon: branches (¢}, (), (e}, (f), (g) and (i); Cyprus: branches

(by, (c), (d)y, (e}, (f) and (a); Ethiopia: branches (b, <), (dy,

(e}, (f) and (g9); Guyana: bhranches (b), (c), (d), (e}, (f) and (q9);

Baiti: branches (4), (e), (f) and (q); Jamaica: branches (4}, (e),
(f) and (aq); Malta: branches (b), (e}, (f), (g9), (h) and (i);
Mauritius: branches (b), (e), (g) and (i); Morocco: branches (b),

tc), (@), (e), (f) and (i): Niger: branches (c), (d), (e}, (f), (a)
and (i); MNigeria: branches (b), (d), (e), (f) and (a); PBhilippines:

branches (a), (b), (d), (), (f) and (g); Rwanda: branches (c), (d),

(e}, (f) and (g); Senegal: branches (c}, (e), (f), (gy and (i);

singapore: branches (b), (c), (4}, (e), (f) and (g); Somalia:

branches (a), (b), (¢c), (e) and (a); Sri_Lanka: branches (c), (dy,

. (e}, (f) and (g9); Tanzania: branches (b), (c), (d), (e}, (f} and (g);
Trinidad _and__Tobago: branches (b), (c), (@, (e}, (f) and (9);
Uganda: branches (d), (e), (f) and (q); Dpper_Volta: branches (¢,

(dy, (e), (f), (a) and (i):; Yemen: branches (a), (b), (c) and (q);

and Zamhia: branches (c), (d), (e), (f) and (g).

25 The States which have not ratified the Convention and which
have 1legislation covering between one and three branches are the
following: Indonesia: branch (g); Kuwait: branches (a) and (q):

Liberia: branch (g); Malawi: branch (g); Malaysia: branches (a),

(d) and (g); Sierra_Leone: branch (g):; and Thailand: branches (b),

(c) and (g). :

26 This group comprises the following non-metropolitan
territories of the 9Ynited Kingdon: Antiqua: branches (b), ), (e),
(f) and (g9):  Berouda: branches (a), (e), (f) and (g9); Dominica:

branches (b), (c), (d) and (f); Hontserrat: branches (d), (e), (f) and

(9) 3 British__Solonon__Islands: branches (¢), (e), (f) and (g);
Seychelles (independent as from 29 June 1976) have legislation covering

branches (a), (d), (e), (f) and (g) (and probably also (b) and (c)).

27 This group conprises the following non-metropolitan

territories of the United Kingdom: Brunei: branches (c) and (g):
Falkland_ _Islands__(Malvinas): branches (e), (a) and (i); Hong_Kong:
branches (b), (c¢) and (g); St._ Helena: branch (g); British__Virain

Islands: branch (9).

The report fror Brunei also refers to the State Pensions
Enactnpent, 1954, which provides for non-contributory invalidity and
old-age benefits. It would appear, hovever, that such benefits should
be considered as falling within the scope of public assistance
(excluded from the Convention wunder para. 2 of Article 10) since
beneficiaries have no 1legal entitlement (see section 5 of the
Bnactment) .
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28 This aroup comprises the folloving non-metropolitan
territories of the United Kingdom: Gibraltar: all branches except
(b); Guernsey: all branches; Jersey: all branches except (h); Isle

30 ILC, 45th Session, Geneva, 1961, Report VIII(l), p. 7u.

31 7nder the legislation in force in Finland in 1967, part of the
cost of medical supplies, laboratory and X-ray examinations, doctors?
fees, etc., wvwas reimbursed under the sickness insurance schege, while
hospital care was provided as part of the general health service
financed out of public funds. Since Convention No. 118 gives no
definition of "medical care", the question arose as to vhether, for the
purposes of this Convention, the "medical care" branch to which
reference is made in Article 2 could be deemed to cover only benefits
granted under sickness insurance legislation or whether, on ‘the
contrary, it extended also to general health services financed out of
public funds.

32 In considering the form to be taken by a new instrument on
-equalitv of treatment in the initial report on national 1law and
practice, the Office suggested that it "might have different parts
corresponding to the nine branches laid down in the 1952 Convention ...
This uniform arrangement of instruments covering the whole field of
social security is advisable on both technical and practical grounds"
(ILC, 45th Session, Geneva, 1961, Report VYIII(l), p. 74). See also:
ILC, 46th Session, Geneva, 1962, Report V(2), Office commentary on an
observation made by the Government of France, p. 15, and RP, Appendix
VIII, para. 12, p. 754.

33 Accordingly, the fact +that a country's legislation is not
developed enough to meet the regquirements for ratification of the
Social Security (Minimum Standards) convention, 1952 (No. 102), in
respect of the contingency in question is no obstacle to ratification
of Convention No. 118 (ILC, 45th Session, Geneva, 1961, Report VIII(2),
Question 3, pp. 67-68).

34 This problem has arisen, for example, in Jordan and in
Madagascar. In the case of Jordan, which has accepted the obligations
of the Convention in respect of branches (c), (d), (f) and {(g), the
only legislation in force - the Labour Code of 1960 (sections 51 and
54-67y - deals only with branches (c) and (g):; the Committee has
accordingly expressed the hope that a social security bill will becone
law shortly so as to ensure full compliance with the Convention (see
RCE, 1974, individual observations, Convention No. 118, Jordan, p. 198,
and RCE, 1976, general observations, Jordan, p. 32). 1In the case of
Madagascar, which has accepted in respect of branches (b), (c), (d) and
(9), the Government referred to the sickness benefit provided for in
sections 35 and 36 of Ordinance No. 60-119 of 1 October 1960, which
promulgated the Labour Code, as being the means of applying branch (b);
the Committee took note of this reply (in a direct request made in
1968) without requesting that these bhenefits be provided for in
legislation of a different type than that in force in that country.

35 It should be borne in mind that, while Convention No. 118
does not explicitly rule out the possibility of taking into
consideration schemes based on direct employers' liability, it does
provide that each Member for which it is in force shall comply with its
provisions in respect of the branch or branches of social security for
wvhich it has accepted the obligations of the Convention (Article 2,
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para. 2). Consequently, the benefits provided under such schemes must
meet the regquirements of the other provisions of the Convention.

36 Tt should be mentioned here that recently a similar approach
vas adopted with respect to Convention No. 121 on the occasion of the
Eighth Asian Regional Conference, held in Colombo in September-October
1975 (see Report I, Part 2, paras. 62, 65 and 80).

37 JLC, 46th Session, Geneva, 1962, Report V (1), extracts from
the report of the Conference Committee, para. 18, p. 6.

45th Session, Geneva, -1961. Report VIIT(2), Question 4,

39 RCE, 1974, individual observations, Convention No. 118,
Jordan, p. 198. It should be noted that this country has declared, in
it+s report for the purpose of this general survey, that it is in the
process of enacting a code for social security that would be in
conformity with Convention No. 118.

40 JILC, u45th Session, Geneva, 1961, Report VIII(1l), pp. 78-79;
Report VIII(2), p. 74. See also the MNemorandum by the ILO to the
Labour Department of the Republic of Ghana, in 0B, Vol. XLVII, No. 4,
Ooct. 1964, pp. 394-395.

41 JTLC, Uu46th Session, Geneva, 1962, Report v(2y, Office
commentary with respect to para. 6 of Article 2, p. 16; idem, RP,
Appendix VIITI, para. 13, pp. 754-755.

42 ILC, U6th Session, Geneva, 1962; Report V(1) , Point 5, ©para.
22, pp. 6-7.

43 See ILC, Uu46th Session, Geneva, 1962, Report V(l), Point 5,
para. 21, p. &, and Article 9, p. 27; Report V(2), Office commentary
(on Article 9, para. 3}, p. 40; idem, RP, p. 759 (Appendix VIIT,
Atticle 9, para. uu4).

44 @ith regard to the application of the Convention to seafarers,
see, in particular, ILC, u45th Session, Gepeva, 1961, Report VIII(2), p.
7 (Norway):; idem, 46th Session, Report V(1l), para. 27, p. 8; Report
v(2), pp. 40-43; idem, RP, Appendix VIII, para. 45, pp. 759-760.

In reply to a guestion asked by the Government of Norway with
respect to the term "territory" used in para. 1 of Article 3 of the
Convention, the Office expressed the opinion that "... it would appear
that there is not sufficient basis for a conclusion that the Conference
intended the term "territory", as used in Article 3 of the Equality of
Treatment (Social Security) Convention, 1962 (No. 118), to include the
ships registered in the territory of the Member concerned. This does
not mean that these provisions have no relevance for foreign seafarers.
The obligations of equality of treatment would appear to be applicable
not only in respect of foreiqgqn seafarers who are resident in the
territory of the Member concerned but also in respect of foreign
seafarers who, though not resident in the territory of the Member
concerned, avte employed exclusively 1in the geographical confines of
that territory including the territorial waters" (Memorandum by the
International Labour Office, 0B, Vol. LV, 1972, Nos. 2, 3 and 4, pp.
150-152, particularly § 9).

4S For example, Brazil, Central African Empire, Denmark, Federal
Republic of Germany, Guinea, Ireland, 1Israel, 1Italy, Madagascar,
Mauritania, Netherlands, Norway, Surinam, Sweden, Syrian Arab Republic,
Tunisia.
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46 For example, Ecuador, Guinea.

47 Por example, Ecuador.

48 Por example, Brazil.

49 For example, Netherlands.

50 Por example, Brazil, Central African Empire, Denmark, Ecuador,

Guinea, Ireland, Israel, TItaly, Madagascar, Mauritania, Netherlands,
Norway, Syrian Arab Republic, Tunisia.

51  For example, Brazil, Denmark, Ttaly, Wetherlands, Norwvay,
Tunisia.



CHAPTER 11
EQUALITY OF TREATMENT OF NATIONALS AND NON-NATIONALS

3. The principle of eguality of treatment

3.1. Concept and_scope

53. The principle of equality of treatment - the cornerstone of
this Convention - is proclaimed in paragraph 1 of Article 3, which
stipulates that "each Member for which this Convention is in force
shall grant within its territory to the nationals of any other Member
for which the Convention is in force equality of treatment under its
legislation with its own nationals, both as regards coverage and as
regards the right to benefits, in respect of every branch of social
security for which it has accepted the obligations of the Convention".

Pquality of treatment_and territory
; . /
54. Equality cf treatment must be granted within_the__territory
of each Member for which this Convention is in force. This expression,
which is also used in paragraph 1 of Article 2, has not been defined in
Article 1. It was inserted to make perfectly clear the extent of the
obligations imposed under Articles 3 and 4 of the Convention.! The
phrase does not 1imply the imoosing of any condition of residence in
respect of equality of treatment (cf. paragraph 1 of Article 4), but
should be understood as a stipulation that there should be equality of
treatment throughout the physical territory of a State in which its
legislation is effectively applied to its own nationals.?

Equalitv of treatment and national legislation

55. The Convention calls for the granting of equality of
treatment under the legislation of the Members for which the Convention
is in force. The term legislation has been defined in clause (a) of

Article 1 (see paragraph 16 above). It is appropriate to point out
that +the <Convention does not reguire the extension of equality of
treatment *o benefits deriving from bilateral or multilateral social
security agreements in force between two or more member States with
respect to any branch for which the member States concerned have
accepted the obligations of the Convention.3

Coverage_and right to_benefits

56. Equality of treatment is to be granted both as regards
coverage and as regards the right to benefits; however, it is not

intended to <cover the participation of non-nationals in the
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administration of social security institutions or in the functioning of
consultative bodies concerned with social security.®

57. As regards coverage, the most typical forms of discrimina-
tion appear to be exclusion from coverage of non-nationals as such,
conditional coverage and optional coverage, *the latter being reserved
for nationals onlv.S In this connection it should be bormne in mind that
the principle of equality of treatment implies the abolition of
discrimination based on a person's nationality. Consequently, a
requirement of lawful residence in the country or of lawful
authorisation to be in employment does not appear to be contrary to
this principle; where such conditions are imposed the difference in
treatment does not appear to be motivated by the alien status of the
persons concerned but rather by their legal position under regulations
governing entry into and residence in the «country, or access to
employment.é

58. The expression "right to benefits" is sufficiently clear in
itself not to need explanation. The nost typical forms of
discrimination in this field appear to be the denial of benefits, the
subjecting of benefits to certain conditions, such as reciprocity or
residence, and the imposing of restrictions, essentially as concerns
the establishment of benefit rights or the awmount or duration of
benefits, or, finally, the status of each beneficiary. As will be seen
later, the Convention allows for certain limitations to the principle
of equality of treatment, in particular those resulting from a
condition of reciprocity (Articles 3, 5 and 6) and from a condition of
residence (Article 4, paragraph 2).7

Condition of reciprocity

59. The concept embodied in Article 3 of the Convention is that
of global reciprocity, whereby States for which the Convention is in
force are required, 1in respect of every branch for wvhich they have
accepted the obligations of the instrument, +to grant eguality of
treatment to the nationals of 'all the other States for which the
Convention is likewise in force, irrespective of the branches for which
those other States have accepted 1its obligations (in the case of
Articles 5 and 6, on the other hand, the formula of "branch-by-branch"
reciprocity has been adopted, the requirement of equality of treatwment
applying only to the branch or branches for which the States concerned
have accepted these obligations).

60. The purpose of a condition of reciprocity is to safeguard
a balance in the obligations, so as to encourage States to ratify the
instrument; the "global reciprocity" formula wvas adopted ¢to avoid
placing at a disadvantage the nationals of States where social security
vas as yet little developed.® The condition of reciprocity provided for
in Article 3 of the Convention is not a requirement of reciprocity
based on the protection standards of the schemes in operation; it 1is
independent of the amount of benefits payable under the various
branches in the countries in question.®?

Survivors

61. In the case of survivors' benefits "equality of +reatment
shall also be granted to the survivors of the nationals of a Member for
which the Convention 1is in force, irrespective of the nationality of
such survivors"™ (Article 3, paragraph 2). Since the survivors of a
deceased person are not always of the same nationality as that person,
the provision in gquestion was adopted to enable the benefits of
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equality of treatment in respect of branch (f) in Article 2 (survivors'
benefit) to be extended even to survivors who are not themselves
nationals of a ratifying State, on the wunderstanding that the term
“survivor" is to be defined by relevant national legislation.to©

Retortion clause

62. Nevertheless, in respect of the benefits of a specified
branch of social security, a Member need not apply the provisions of
paragraphs 1 and 2 of Article 3 to the nationals of anrother Member
wvhich has 1legislation relating to that branch but does not grant
equality of treatment in respect thereof to the nationals of the first
¥ember (Article 3, paragraph 3).11

3.2. Equality of treatment in national
leqislation_and practice

63. Examination of national legislations and - to the extent
that the Committee was provided with relevant information - practice,
shows that the principle of equality of treatment is widely applied.

64. Most of the <countries which, although +they have not
ratified the Convention, submitted a report for this study, grant
equality of treatment to nationals and non-nationals in all__branches
covered by their legislation.t2

65. One group of countries which, although they have not
ratified the Convention, submitted the report for this study, grant
equality of treatment to nationals and non-nationals in almost all ‘the
branches covered by their legislation.t3

66. Only a small minority of countries which, although they
have not ratified the Convention, submitted a report for this study,
have restrictions based on nationality which are fairly wide in scope,
either because they relate to all or various branches of social
security covered bv the national legislation, or because they affect,
at least theovretically, many categories of non-nationals.1s

67. Regarding the branches of social security not accepted by
countries which have ratified +the Convention and which submitted a
report for this study, examination of national legislation and practice
shows that in most cases they grant equal treatment;15 however, there
are still restrictions based on nationality in some of these
countries.t®

68. Equality of treatment is also widely granted in the non-
metropolitan territories for which reports have been submitted for this
survey.1?

69. As regards the branches of social security whose
obligations have been accepted, the principle of equality of treatment
is applied in almost all the countries which have ratified the
Convention. There remain merely problems of application regarding
certain specific points on which the Committee comments individually.t®
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4. Condition of residence

4.1. Concept_and_scope

70. In addition to the condition of reciprocity, the Convention
also allows for certain restrictions relating to residence that nmay
condition the application of the principle of equality of treatment
(for the definition of the term "residence", see above, paragraph 26).

Place _of residence

71. As concerns the grant of benefits, equality of treatment
must be guaranteed withou* any condition of residence (Article 4,
paragraph 1). The purpose of such a stipulation is to prevent
conditions of residence from operating to the detriment of non-
nationals by causing them the 1loss of benefits in the event of
migrations.19

72. This does not mean, however, that benefits must in all
cases be accorded to non-nationals without any condition of place of
residence, but that equality of +treatment of nationals and non-
nationals wmust not be limited by a condition of residence imposed on
non-nationals alone.29

Retortion clause

73. Equality of treatment as regards the grant of benefits nmav,
hovever, be made conditional upon residence in respect of the benefits
of a specified branch of social security, in the case of nationals of
any Member the legislation of which makes the grant of benefits under
that branch conditional on residence on its territory (Article 4,
paragraph 1, second phrase). A similar c¢lause is to be found in
paragraph 3 of Article 3 (see paragraph 62 above); the inclusion of
these clauses is explained by the fact that both Article 3 and Article
4 embody a condition of global reciprocity rendering their provisions
applicable to the nationals of any other Member for which the
Convention is in force (the condition of reciprocity laid down in
Articles S5 and 6 applies to individual branches, and is thus narrower
in scope).

Length of residence

T4. Convention No. 118 allows for «certain restrictions on
equality of treatment in relation to length of residence.2! Paragraph
2 of Article 4 provides that -

Notwithstanding the provisions of paragraph 1 of this
Article, the grant of the benefits referred to in paragraph 6 (a)
of Article 2 -~ other than medical care, sickness benefit,
employment injury benefit and family benefit - mav be made
subject to the condition that the beneficiary has resided on the
territory of the Member in virtue of the legislation of which the
benefit is due, or, in the case of a survivor, that the deceased
has resided there, for a period which shall not exceed -

(a) six months immediately preceding the filing of claim, for
grant of maternity benefit and unemployment benefit;
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(b) five consecutive years immediately preceding the filing of
claim, for grant of invalidity benefit, or immediately
preceding death, for grant of survivors' benefit; :

(c) ten years after the age of 18, which may include five
consecutive years immediately preceding the filing of
claim, for grant of old-age benefit.

75. A condition of 1length of residence is accordingly
permissible only in respect of benefits of the type referred to in
paragraph 6(a) of Articie 2 (i.e. benefits the grant of which does not
depend either on direct financial participation by the persons
protected or their employer, or on a qualifying period of occupational
activity), and exclusively in relation to branches (c) (maternity
benefit), (d) (invalidity benefit), (e) (old-age benefit), (f)
(survivors' benefit), and (h) (unemployment benefit), as listed in
paragraph 1 of Article 2 of the Convention.

76. It should be pointed out that the provisions of paragraph
2 of Article 4 of the Convention should not have the effect of granting
more favourable treatment to non-nationals than to nationals; the
provisions specifying the maximum duration of residence that may be
required should not +therefore be construed as necessitating the
alteration of the provisions of national 1legislation where they lay
down identical conditions for nationals and non-nationals.22

Transitional schemes

77. Special provisions may be prescribed in respect of
“penefits granted under transitional schemes™ (paragraph 3 of Article
4 of the Convention; for the definition of this phrase see paragraphs
23 and 24 above).

Cupulation

78. The measures necessary to prevent the cumulation of
benefits are to be determined, as necessary, by special arrangements
between the Members concerned (paragraph 4 of Article 4 of the
Convention). This provision is designed to prevent the cumulation of
benefits which might result from the obligation to make payments
abroad;23 Members retain full comvetence in this respect.24

4.2. The_condition of residence_in
national law_and_practice

79. This section is devoted to the national 1legislation and.
practice of those States and non-metropolitan territories to which,
under their current legislation, Article 4 of the Convention would
apply.

80. Most of the countries which have not vyvet ratified the
Convention and from whom reports were received for this survey
guarantee equalitv of treatment without any residence condition;2s in
some cases where there are residence conditions these are compatible
with the Convention;2eé however, in a relatively large number of cases
there are residence conditions which are not in accordance with the
Convention.27?

81. It appears appropriate to call attention to certain
legislations which, although they establish residence conditions
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incompatible with Article 4 of the Convention, provide that these
residence conditions will not apply when there 1is a reciprocity
agreement or an international convention.2® In principle, it would
therefore be possible 1in such cases not to apply these residence
conditions if Convention No. 118 were ratified.

82. As regards branches of social security which have not yet
been accepted by countries which have ratified the Convention, it is
found that in most cases there is no residence condition;2? in a few
cases, however, residence <conditions established by the national
legislation, which are incompatible with the Convention, might
constitute an obstacle to acceptance of the obligations in respect of
the branches concerned.30

83. The legislation of almost all the non-metropolitan
territories which submitted reports for this survey provides equality
of treatment without any residence condition;3! howvever, in one case,
there are residence conditions compatible with the Convention.32

84. In the branches of social security for vhich the
obligations of +the Convention have been accepted, the provisions of
Article 4 of the Convention are applied fully in most of the ccuntries
which ratified it: there subsist merely a few application problems
regarding particular points on each of which the Committee comments
separately.33

Footnotes to Chapter II

. 17 ILC, 46th  Session, Geneva, 1962, Report V(2), Office
commentary, p. 20.

2 Tt is recalled here that in reply to a request from Norway, the
office expressed the opinion that "... there is not sufficient basis
for a conclusion that the Conference intended the term ‘*territory', as
used in Article 3 of the Convention ... to include the ships registered
in the territory of the Member concerned ..." (Memorandum by the
International Labour Office dated 18 August 1970, in reply to a reguest
from +the Ninister of Social Affairs of Norway (0B, Vol. LV, 1972, Nos.
2, 3 and 4, para. 9, p. 152)); seafarers working on ships registered
in the territory of a Member but which do not enter its territory are
thus not within the scope of the Convention (see also para. 50 above).

Purthermore, in reply to a question from the Netherlands with
respect to the application of the Convention to certain categories of
wvorkers employed outside the national territory, the Office expressed
the opinion that "... where the scope of 1legislation 1is defined by
reference to the residence of the employed persons and, in certain
cases, by reference to the residence (or the establishment) of their
employer within the territory, the nationals of all oth2r member States
for which the Convention is in force must, in conformity with Article
3 of the Convention, be treated on an equal footing with the nationals
of the country concerned for the application of these criteria of
coverage of the legislation" (Memorandum by the 1International Labour
Office, dated 2 VNovember 1971, to the Secretary of State for Social
Affairs of the Netherlands, 0B, Vol. LV, 1972, NWos. 2, 3 and 4, para.
9, p. 161).

3 See, in particular, ILC, Uu46th Session, Geneva, 1962, RP,
Appendix VIII, para. 30, pp. 756-757. It is nevertheless recalled that
in the case of the Bquality of Treatment (Accident Compensation)
Convention, 1925 (No. 19), the Committee of Experts, by bearing in mind
the terms of any agreements concluded by a State bound by that
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Convention, together with the contents of its national legislation, in
assessing the respect shown for the obligations arising out of the
ratification of the Convention, succeeded in extending the scope of the
instrument and in taking advantage of the progress made through
bilateral and multilateral arrangements (ILC, 45th Session, Geneva,
1961, PReport VIII(l), p. 73).

¢ ILC, 46th Session, Geneva, 1962, Report V(1), p. 16, para. 58.
S ILC, 45th Session, Geneva, 1961, Report VIII(l), pp. 3-8.

6 The Committee has not considered to be contrary to the
Convention, for example, section 39 of the Social Security Code of
Guinea (Act No. 21-AN-60 of 12 December 1960, promulgated by Decree VWo.
103 of 31 March 1961), which provides that aliens with the status of
“tepporary residents" pay not draw family allovances unless they hold
a "foreign worker's card" (vhereas aliens who are "ordinary residents"
or "privileged" are entitled to these benefits).

7 ILC, 45th Session, Geneva, 1961, Report VIII(1), pp. 8-21.

ILC, 46th Session, Geneva, 1962, RP, Appendix VIII, paras. 16-
17, p. 755.

9 Idem, Report Vv(2), Office commentary, p. 21.

10 Tbid., Office commentary, p. 20, and idem, RP, Appendix VIII,
para. 19, p. 755.

There is one country - New Zealand - vhose legislation respecting
survivors' and family benefits excludes from the definition of the ternm
"children", among others, any child born out of New Zealand unless
certain conditions as to residence are satisfied (Social.Security Act,

1964 (LS 1964 - NKZ 1), as amended, ss. 21(3) (widows' benefits) and
28 (1) {orphans' benefits); the same applies in s. 33 (family
benefits)). The Government cited these provisions as obstacles to

possible ratification. The Committee considers that, in the particular
case of New Zealand, the conditions referred to regarding place of
birth do not appear to be incompatible with the Convention since,
firstly, these conditions are not related to nationality but to
residence and, secondly, they are not conditions sine_gqua_non, but are
included in the various possible conditions for gualification. In
general terms, moreover, the Committee considers that a condition_as_to
birth_in_the country is not incompatible with the Convention unless its
ultimate effect in actual fact would be to impose a condition as to
nationality; such would be the case, for example, if a condition of
this type were to be imposed in a country in which the place of birth,
by virtue of the jus_soli, determined nationality; the requirement as
to having been born in the country would be equivalent in actual fact
to requiring that the persons concerned hold the nationality of that
country.

11 This provision was inserted during the second discussion (ILC,
46th Session, Geneva, 1962, RP, Appendix VIII, paras. 16-17, p. 755).
It vas agreed to provide for this retortion clause as part of the
compromise between the advocates of "equality of treatment without any
condition of reciprocity" and the advocates of "equality of +treatment
with a condition of reciprocity branch by branch"; the final decision
was in favour of global reciprocity accompanied by this power of
retortion. - A similar power is conferred by para. 1 of Article 4.

12 The countries in question are, for example, the followving:
Argentina: branch (a): section 6 of Act No. 18610 of 23 Pebruary
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1970, establishing standards for social welfare activities (text as
consolidated by Decree No. 2020 of 24 June 1971; reference 1is made
hereafter to Act No. 18610 (consolidated text of 1971)). Branch (b):
section 18 of Act No. 20744 of 11 September 1974 as modified by RAct No.
21297 of 1976. Branches (c) and (i): section 1 of the consolidated
text of Legislative Decree No. 18017 of 24 December 1968, respecting
family allovance funds (LS 1974 - Arg. 3 C), as amended, relates to
persons covered by the scope of the various funds, whose competency it
has not been possible to check; however, the report states that there
is no discrimination on grounds of nationality. Branches (d), (e) and
(fY:  section 2 of the consolidated text of Legislative Decree No.
18037 of 30 December 1968, in respect of a nev pension scheme for
employees (LS 1974 - Arg. 3); section 2 of the consolidated text of
Legislative Decree No. 18038 of 30 Decemher 1968, in respect of a new
pension scheme for self-employed persons (LS 1974 - Arg. 3 B). Branch
q): section 2 of the Industrial Accidents and Occupational Diseases
Act, No. 9688 of 11 October 1915, as amended (LS 1957 - Arg. 1 C: LS
1957 - Arg. 1 B). As regards unemployment, the legislation covers only
construction workers (Leaislative Decree WNo. 17258 of 1967). Belgium:
equality of treatment throughout the +*erritory is guaranteed wage
earners by section 1 of the Act of 27 June 1969 modifying and
supplementing the Legislative Decree of 28 Deceaber 1944 in respect of
social security for workers (LS 1969 - Bel. 1): by the Legislative
order of 10 January 1945 respecting social security for miners and
persons placed on the same footing as miners (LS 1945 - Bel. 3) and by
the Legislative Order of 7 Pebruary 1945 respecting social securitv for
seamen in the mercantile marine (LS 1945 - Bel. 10). The texts
relating to branches (a), (by, (&, (d), (e) and (f) refer to these
basic texts: see in particular, for branches (a), (b),  (¢) and (4),
sections 21 and 45 of the Ract of 9 August 1963 instituting and
organising a system of compulsorv insurance against sickness and
disablement; regarding sections (e) and (f), section 1 of Roval Order
No. 50 of 24 October 1967 (LS 1967 - Bel. #4); for branch (g), section
1 of the Act of 10 april 1971 (LS 1971 - Bel. 3) and section 2 of the
Act of 24 December 1973, in respect of compensation for industrial
accidents; regarding branch (h), Royal Order of 20 December 1963 (LS
1963 - Bel. 2). The field of application of the consolidated Acts with
respect to family allowvances for wage earners 1is also determined
without distinction of nationality (section 1 of the Act of 4 August
1930). 1In the case of self-employed workers, eguality of treatment is
established by section 3 of Royal Order No. 58 of 27 July 1967,
establishing the "social statute for self-employed workers", +to which
reference is made, regarding medical assistance, in section 1 of the
Royal Order of 27 December 1967; branches (b), (c) and (d) are covered
by section 3 of the Royal Order of 20 July 1971; branches (e) and (f)
by section 1 of Royal oOrder No. 72 of 10 November 1967, and family
allowances by sections 1, 2 and 3 of the Royal Order of 8 April 1976,
which establishes the system of family allowances for self-employed
workers, in application of the Act of 29 March 1976 in respect of
family allowances for self-employed workers. The Committee reserves
its opinion regarding the Act of 20 July 1971 to establish guaranteed
family benefit (LS 1971 - Bel. 5). Burma: equality of treatment is
provided implicitly by section 5 of the Social Security Act (No. LXVII)
of 22 October 1954 (LS 1954 - Bur. 1) which refers to all persons, and
explicitly by section 212 of its regulations. Ryelorussian_SSR: see
under USSR; in addition to the 1legislation indicated +there, it is
appropriate to mention section 97 of the Constitution of Byelorussia
(protection of mother and child); section 41 of the Public Health Act
of the Byelorussian SSR: sections 239 to 244 of the Labour Code of the
Byelorussian SSR, of 23 June 1972. United Republic of _Cameroon:
equality of treatment is guaranteed as regards coverage by the various
legislations whose field of application is defined under section 1 of
the Labour Code: branches (c¢) and (i): section 1 of Law 67/LF/7 of 12
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June 1967, ins*ituting a family allowances code; branches (d), (e) and
(f): section 2 of Law No. 69/LF/18 of 10 November 1969, instituting
old-age, invalidity and survivors' pensions insurance (LS 1969 - Can.
3); branch (g): section 2 of Order No. 59-100 of 31 December 1959, in
respect of compensation for and prevention of occupational accidents
and diseases; furthermore, section 3 of this *ext, which extends the
field of application to persons not covered by the Labour Code, makes
no distinction on grounds of nationality; the field of avplication of
the Labour Code, defined in section 1, does not refer to nationality:
neither 1is any discrimination made as regards benefits. Cuba:
sections 1 to 4 of the Social Security Act (¥o. 1100) of 27 March 1963
as modified by Act No. 1165 of 24 September 1964; section 1 of the
Working Women's Maternity Act (No. 1263) of 14 January 1974. Cyprus:
sections 1, 3, 24, 25 and 33, and annexes 1 and 2 of the Social
Security Act (No. 106) of 1972. E1 Salvador: section 3 of Decree No.
1263 of 3 December 1953, the Social Security Act as modified (LS 1953
~ Sal. 3; LS 1968 - Sal. 2 A; LS 1968 - sSal. 2 B); section 2 of
Decree No. 117 of 25 September 1968 to approve the regulations for the
disablement, old-age and survivors®' insurance schemes (LS 1968 - Sal.
1). Guyana: section 11 and Part IV of the National 1Insurance and
Social Security Act (No. 15) of 1969. Haiti: branches (d), (e), (f)
and (g): sections 21, 22, 25, 26, 177, 178 and 179 of the Social
Security Act of 28 August 1967. Hungary: the Social Security Act (No.
I1) of 1975; Decree No. 17/1975/VI.14/MT and Regulation VWNo.
3/1975/V1.14/SZ0T (translations not yet available). The Government
states in 1its report that there is equality of treatment as regards
medical care also, under Decree No. 7/1975/VI.24/EUM (text not
available); the Committee nevertheless reserves its opinion regarding
certain conditions which could affect temporarily resident aliens
(branch (a)). Iceland: the field of application of the legislation is
determined essentially by residence, without discrimination on grounds
of nationality: branches (a), (b), (), (d), (e and (9) : National
Insurance Act (No. 40) of 30 April 1963 (LS 1963 - Ice. 1), as modified
particularly by Act No. 67 of 1971, which removes all nationality
conditions for entitlement to benefits; branch (h): Unemployment Act
(cf. report); branch (i): family allovances vere incorvorated in the
general tax system with effect from 1 July 1975 (¢tf. report).
Indonesia: section 1, subsection 1, and section 6, subsection 1, of
the Workmen's Compensation Act (No. 2) of 6 January 1951 (LS 1951 -
Tndo. 2). Iragq: Act No. 39 of 1971 respecting pensions and social
security for workers, as modified, gives full equality of treatment as
regards both <coverage and entitlement to benefits. Kuwait: sections
1, €5 and 67 of Act No. 38 of 1964, respecting work in the private
sector; the Committee was unable to examine the text of the other laws
mentioned in the 5Sovernment's report. Malaysia: sections 3 and 15 of
the Act of 1969 to provide certain benefits to employvees (LS 1969 -
Mal. 1). Malawi: sections 2, 3 and 6-9 of the ordinance respecting
compensation for occupational hazards, as modified. Mali: sections 2,
8, 69 and 151 of the Social Security Code of 9 August 1962. Regarding
occupational accidents and diseases, 1in <cases where residence is
outside the monetary area to which Mali belongs, equality of 'treatsent
is given provided that there exists a treaty regarding reciprocity or
the ratification of Convention No. 19; where this is not the case, the
pension 1is capitalised (section 145 of the Code) . The tera
"reciprocity +reaty" wvwould appear to be applicable to Convention No.
118, if this has been ratified. Manritins: branch (b): section 2 of
the Labour Rct (No. 50) of 1975; branch (e): section 3 of the 0ld-Age
Pensions Ordinance (No. 77) of 31 December 1951 (LS 1951 - Maur. 1, as
modified); branch (g): sections 4 and 5 of the Workmen's Compensation
ordinance, as modified; branch (i): sections 2, 3 and 4 of the Pamily
Allowance Ordinance (No. 62) of 28 December 1961. In addition, the
Committee noted the adoption of the National Pensions Act (No. H44) of
1976, vhich repeals Ordinance 77 of 1951 and replaces the Workmen's
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Compensation Ordinance 1in respect of the persons covered by it; this
Act, which has not vet come into force, relates to branches (4), (e),
(fy and (g) of the Convention and does not discriminate on grounds of
nationality. #exico: sections 12, 13 and 126 of the Social Insurance
Act of 22 February 1973 (LS 1973 - Mex. 1) and section 8 of the Pederal
Labour Act of 2 December 1969 (LS 1969 - Mex. 1). Morocco: sections
‘2 and 32-61 of the Dahir to promulgate Act No. 1-72-184 of 27 July
1972, respecting the Social Security Scheme (LS 1972 - ™or. 2);
sections 7-12 and 57 et seq. of the Dahir of 25 June 1927 respecting
compensation for occupational accidents as modified by the Dahir of 6
Pebruary 1963. New_Zealand: branches (a) and (c): section 91 of the
Social Security Act of 1964 (LS 1964 - NZ 1), as modified; branch (b):
section S4; branch (d): sectiof #41; branch (e): sections 14 and 17;
branch (f): sections 21, subsection 2, and 28, subsection 1; branch
(g): sections 47 and 48 of this Act and sections 2, 55, 92, 102B and
102C of the Accident Compensation Act (No. 43) of October 1972 (LS 1972
- N2 2), as modified by Act WNo. 112 of 1973; branch (h): section 58
of the Act of 1964 respecting social security; branch (i): article 33
of that sawe Act. Equality of treatment is also given by the 0l1d-Age,
Invalidity and Survivors' Pensions Act of 1974 (No. 41) (sections 34,
58, 61, 63 and 64). Niger: branches (c) and (i): section 5 of Decree
No. 65-116 of 18 August 1965, in conjunction with =section 1 of the
Labour Code; branches (d), (e) and (f): section 2 of Decree WNo. 67-
025 of 2 February 1967; branch (g): section 5 of Decree No. 65-117 of
18 August 1965. The Labour Code applies to all wage earners without
distinction on grounds of nationality (section 1, Act 62-12 of 13 July
1962). Panama: the following provisions give equality of treatment:
section 2 of Legislative Decree No. 14 of 27 Augqust 1954, which
nodifies the Social Insurance Fund Act (No. 134) of 27 April 1943 (LS
1954 - Pan. 1), as modified by Act No. 15 of 31 March 1975; sections
7, 8, 27 and 32 of the Decree of the Cabinet of Ministers respecting
the Centralisation by the Social Insurance Fund of Compulsory Coverage
(No. 68) of 31 March 1970 (LS 1970 - Pan. 1l); sections 1, 291, 300 and
305 of the Labour Code (LS 1971 - Pan. 1). The Committee reserves its
opinion regarding the position of seamen (see in particular section 1
of Pesolution No. 738 of the Social Insurance Fund, dated 18 August
1976) . Paraguay: section 2 and 30-65 of Legislative Decree Ko. 1860
of 1 December 1950 to mwmodify Legislative Decree ©No. 17071 of 18
Pebruary 1943 (LS 1950 - Par. 2); section 2 and Chapters VII to XII of
Act No. 430 of 13 December 1973, establishing entitlement to ordinary
and supplementary pension benefits. The Labour Code expressly applies
without distinction on grounds of nationality (section 3). Romania:
branch (a): section 1 of Decree No. 246 of 29 March 1958 respecting
the regulations for eligibility for medical care; branches (b) and
(c): sections 2 and 3 of Resolution No. 880 of 20 August 1965,
respecting the grant of benefits wunder the State Social Tnsurance
Scheme (LS 1965 - Rum. 1); branches (d), (e), (f) and (g): section 1
of Act No. 27 of 28 December 1966, respecting state social insurance
pensions and supplementary pensions (LS 1966 - Rum. 2); branch (i):
the legislation 1in respect of family allowvances, mentioned in the
report (particularly Decree No. 285 of 6 August 1960, respecting the
granting of state family allovances, which subsequently became Act No.
65/1972), does not appear to make any discrimination on grounds of
nationality. Rwanda: section 2 of the Legislative Decree of 22 Rugust
1974, organising social security and section 2 of the Act of 28
February 1967 to establish a Labour Code (LS 1967 - Rwa. 1). Sierra
Leone: sections 2 and 4 (definition of the term "workmen"), section 3
(definition of "dependants") and sections 6-9 and 32 ("compensation"),
of the ©Workmen's Compensation Ordinance (LS 1954 - SL 1), modified by
Act No. 18 of 1969 and Act No. 2 of 1971. Somalia: branches (b} and
(c): sections 1 and 2 of the Labour Code (LS 1972 - Som. 1); branch
(gY: sections 10 and 11 and part 6 of Act No. 76 of 1972 respecting
compulsory insurance for industrial accidents and occupational
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diseases. Decree No. 155 of 28 December 1951, which covers branches
(a), (b) and (c¢), contains no discrimination on grounds of nationality
(see in particular section 1). The Committee was unable to_examine Act
No. 36 of 23 August 1972 which, according to the report, ﬁ%ovides for
benefits in branches (b, (cy, (e) and (q) to the vwvorkers of
"autonomous hodies" without discrimination on grounds of nationality.
Thailand: sections 2 and 50 of the Announcement of 16 April 1972 by
the Ministry of the Interior respecting labour protection and issued in
application of Announcement No. 103 of 16 March 1972 issued by the
National Executive Council, to review the 1laws on labour and the
settlement of labour disputes (LS 1572 - Thai. 1). Trinidad_ _and
Tobago: the National 1Insurance Act (No. 35) of 10 November 1971
respecting national insurance contains no discriminatory provisions.
Ukrainian_SSR: see under USSR; in addition to the legislation already
mentioned, ~reference should be made to section 46 of the Public Health
Act of the Ukrainian SSR, of 15 July 1971, and sections 253 to 258 of
the Labour Code of the TNkrainian SSR, of 10 December 1971
(corresponding to sections 236-243 of the Labour Code of the RSFSR (LS
1971 - USSR 1)). USSR (RSFSRY: section 32 of the Fundamental
Principles Governing the Health Legislation of the USSR and the Onion
Republics of 19 December 1969: sections 100-103 of the Fundamental
Principles Governing the Labour Legislation of the USSR and the TUnion
republics of 15 July 1970 (LS 1970 - USSR 1); section 70 of the
regulations respecting the granting and payment of benefits under state
social insurance of 3 August 1972; section 1 of the National Pensions
Act of 14 July 1956 (LS 1956 - USSR 4): section 1 of the Act respecting
Pensions and Allowvances for Members of Collective Farms, of 15 July
1964 (LS 1964 - USSR 1); regulations respecting the granting and
payment of allowances to pregnant women, single mothers and mothers
with large families, of 12 Augqust 1970. The Committee reserves its
opinion concerning certain conditions as to equality of treatment in
respect of medical care, which might affect temporarily resident aliens
(branch (a}); this reservation also applies to the Byelorussian SSR and
the Okrainian SSR. Onited Kingdom: the basic legislation, which
covers all the branches, gives equal treatment without any restriction
on grounds of nationality (National Health Service Act of 1946, as
amended (LS 1946 -~ UK 5 and LS 1951 - UK 2); Fawmily Benefits Act of
1965, as amended; Social Security Act of 1975, as amended). The
Government also states that the matters dealt with in Convention No.
118 are covered in the United Kingdowm by Regulations Nos. 1408/71 and
574772 of the European Economic Community, which establishes egquality
of treatment for nationals of the Community's member States. Onited
States: branch (a): section 1811 of the Social Security Act, as
amended (see 1976 edition of "US Senate, Committee on Finance, US
Government Printing Office", and LS 1935 - USA 2, LS 1939 - USA 2, LS
1946 - Usa 3, LS 1948 - USA 1, LS 1950 - USA 2 and LS 1952 - UOsa 1);
it is stated in the report that the United States Act applies to all
workers, without distinction on grounds of nationality. Branches (4),
(e) and (f): section 210(a), (b)Y and (j) and section 216 of the Social
Security Act. Branch (h): 1i* is stated in the report that nationality
is not normally taken into account in the state laws when determining
eligibility for unemployment insurance; it was not possible to refer
to these laws. Regarding medical care, it is stated in the report that
the supplementary voluntary insurance scheme 1is not open to aliens
unless they are permanently resident and have been so for five vyears;
this discrimination does not conflict with the Convention because the
latter does not apoly to voluntary insurance. Upper_ _YVolta: branches
<), (4, (e), (f), (g) and (i): subsection 3(1) of Act No. 13-72 of
28 December 1972 approving the Social Security Code for Enployees (LS
1972 - Vol. 1). Uruguay: branches (a) and (b): section 8 of Act ¥No.
14407 of 15 July 1975 establishing the Sickness 1Insurance Administra-
tion. Branch (c}: section 2 of Act No. 12572 of 23 October 1958,
introducing the maternity allowance. BRBranches (d), (e) and (f): the
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legislation in respect of these branches, wvhich 1is scattered and
difficult to consult, appears to qive equality of treatment (see the
leaislation concerning the Social Security Bank, created by section 195
of the 1967 Constitution, Act No. 6962 of 6 October 1919, establishing
a Pensions Pund for Public Service Workers and Employees, Act No. 12761
of 23 August 1960, respecting the Retirement and 0ld-Age Pensions Pund
for Tndustry and Commerce, and Act No. 11617 of 20 October 1950,
respecting rural workers'! and domestic employees' retirement and old-
age pensions (LS 1950 - Ur. 2)). Branch (g): sections 2-4 of Act No.
10004 of 28 Pebruary 1941 to issue rules respecting industrial
accidents and occupational diseases (LS 1941 - Ur. 1). Branch (h):
sections 1 and 2 of Act No. 12570 of 23 October 1958 <creating
unemployment insurance; there exist other special systems, but these
also do not make any provision for discrimination on grounds of
nationality: Act No. 10562 of 12 December 1944; Act No. 10681 of 4
December 1945; Act No. 14552 of 15 October 1966. Branch (i): section
21 of Act No. 10449 of 12 November 1943 respecting the Wages Board.
Yemen: the Labour Act (No. 50) of 1970 makes no discrimination on the
basis of nationality (the benefits provided for in this Act are paid by
the employer).

13 The countries in question are, <€for erxample, the £ollowing:
Algeria: in principle, the legislation to a large extent provides for
equality of treatment: family allowances (decrees 1issued by the
Governor-General on 6 May and 10 June 1941); non-agricultural social
security (section 36 of Decision No. 49-045 of the Algerian Assembly,
given executive effect by a social security order of 10 June 1949, as
amended, LS 1949 - Pr. 4 and LS 1959 - Alg. 1); industrial accidents
(sections 8 and 11 of Ordinance No. 66-183 of 21 June 1966, LS 1966 -
Alg. 1) social 4insurance scheme 1in agriculture (section 26 of
ordinance No. 71-14 of 5 April 1971, LS 1971 - Alg. 1); mwmedical care
(ordinance No. 73-65 of 28 December 1973, establishing free medical
care). However, discrimination on grounds of nationality exists with
regard to the granting of allowances to o0ld employees both in the non-
agricultural sector (section 39 of Decision No. U49-045 of the Algerian
Assembly; Decree of 29 June 1950 issued by the Governor-General of
Algeria) and in the agricultural sector (section 31 of the Ordinance of
5 April 1971); (because these are benefits granted as a transitional
measure, payment to foreign workers may be subject to special residence
conditions under para. 3 of Article 3 of the <Convention). Australia:
branch (a): all residents are entitled to medical care (section 3 of
the Public Health Act, 1973-1976), except those whose permanent or
normal place of residence is outside Australia. This provision does
not appear to constitute a difference in treatment based on the
nationality of the persons excluded but only on the type of residence.
On the other hand, the Committee reserves its opinion concerning the
practical application of section 6 of this Act, which appears to give
rise in fact, and, according to the report, to discriminations based on

nationality. Branches (b), (c), (dy , (e) , (f) and (h) : the
fundamental 1law (Social Services Act 1947-1976), based on residence,
ensures fairly general equality of treatment. Branch (i): family

allowances are not paid if the father is an non-national except when
the mother is a British subject unless the child was born in Australia
or there 1is a probability that it will remain there permanently
{section 95, subsection 5, of the Social Services Act); this provision
is not compatible with the Convention. Branch (g): the legislation is
applied equally to natiopals and non-nationals (Capital Territory:
Workers' Compensation Ordinance 1951~-1971; Northern Territory:
Workers' Compensation Ordinance 1949-1973; New South Wales: Workers!'
Compensation Act 1926, as amended, and Workers' Compensation ("Broken
Hill") Act 1920, as amended; Victoria: Vorkers' Compensation Act 1958;
Queensland: Workers' Compensation Act 1916-1973; South Australia:
Workers' Compensation Act 1971-1974; Western Australia: Workers!
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Compensation Act 1912-1975; Tasmania: Workers' Compensation Act 1927,
as amended). The (National) Seamen's Compensation Act 1911-1974 also
applies without distinction on grounds of nationality. Bulgaria:
branch (a): sections 26 and 27 of the Public Health Act of 1973 and
section 28, subsection 1, of the regulations of 6 November 1973 for the
application of that Act; the Comnittee reserves its opinion concerning
certain conditions in respect of medical care which might apply to
temporarily resident foreigners. For other branches, equality of
treatment 1is guaranteed by section 145 of the Labour Code (LS 1951 -
Bul. 2) and, according to the report, by section 1, subsection (o), of
the enabling regulations for Part III of the Labour Code. With
particular reference to branches (d), (e) and (f), and branch (q)
(pensions), equality is treatment 1is gquaranteed by section 2 and
(survivors' pensions) by sections 31 and 38 of UOkase No. 465 of 6
November 1957 (LS 1957 - Bul. 1). Item 83 of the enabling regulations,
referred to in the report, expressly establishes equality of treatment
as regards entitlement to pensions. Fanily allowances are granted
without distinction on grounds of nationality (section 2 of Decree No.
134 of 22 February 1968, LS 1968 - Bul. 2); howvever, the allowance for
every child born alive is payable only to Bulgarian citizens (section
1, as amended). Canada: branch (a): section 3.2(a) of the
Hospitalisation and Diagnostic Services Act of 1957, and section 4.1 (b)
of the Medical Care Act of 1966-1967 (these federal Acts make the
payment of subsidies to the provinces conditional on their laws being
applicable to all residents; +he report also points out that this
ensures that there 1is no discrimination on grounds of nationality);
branches (b), (c) and (h): section 3 of the Aact of 23 June 1971
respecting unemoloyment insurance (LS 1971 ~ Can. 4); branch (e):
sections 3 and 9 of the Act to provide 0ld-Age Insurance (R.S., Ch.
200); branches (d), (e) and (f): section 6 of the Canada Pension Plan
of 3 april 1975 (LS 1965 - Can. 2); branch (g): the report points out
that aliens and stateless persons receive equality of treatment without
a reciprocity requirement; branch (iy: the Act of 1973 respecting
family allovance applies to all residents without discrimination on
grounds of children's nationality; however, one of the parents must be
a Canadian citizen or have been recognised as an immigrant under the
immigqration law or admitted as a non-immigrant 1in accordance with
established conditions (section 3.1 of the Act). The latter condition
applies to non-immigrants admitted for a period of at least one vyear
and to those whose incomes are subject to Canadian income tax. This
appears to constitute discrimination on grounds of nationality, as the
"non~immigrants category" conoprises, amongst others, frontaliers,
tenporary workers and particularly seasonal workers (section 7(1) (i) of
the Act respectinag Immigration, R.S. Ch. 325, section 1), including, in
particular, seasonal agqricultural workers recruited in Jamaica,
Barbados and Trinidad and Tobago under the Caribbean Seasonal Workers'
Programme. Czechoslovakia: branch (a): the entire population is
entitled to medical care (Act No. 20 of 17 March 1966 respecting public
health). However, the report wmentions the existence of certain
conditions regarding the gratuity of medical care for aliens,
particularly those who do not have a permanent residence (Notification
No. 42 of 13 June 1966 respecting prophvlactic care and treatment).
Branches (b), (c) and (g) (temporary incapacity) and (i): the legisla-
tion applies to all employees (section 2 of the Act of 30 Rovember 1956
respecting the sickness insurance of enployees; (LS 1956 - Cz. 3 B),
or to all persons working in agricultural co-operatives (sections 1 and
2 of the Act of 4 June 1964 respecting a social security scheme for co-
operative farmers (LS 1964 - Cz. 2 B) as amended in 1976), or to all
women and wmen workers as regards zaternity benefits and children's
allovances (sections 3 and 16 of the Act of 27 June 1968 respecting the
extension of maternity leave and the grant of maternity benefits and
childrent's allowances; LS 1968 - Cz. 2). Branches (d}, (e), (f) and
(g) (pernmanent incapacity and death): the legislation of 1975 mentioned
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in the report does not appear to be discriminatory (Act of 12 November
1975 respecting social security). Branch (h): the report states that
there is no unemployment, but that cases of unemployment can arise due
to the need for adaptation as a result of structural changes, in which
case Dbenefits are paid without discrimination on grounds of
nationality, in compliance with Notification No. 74/1970. German
Democratic_Republic: the following prozisions ensure equality of
treatment: section 17 of the Order of 14 November 1974 concerning the
social insurance of workers and employees; sections 8, 12, 16 and 23
of the Order concerning social insurance under the state insurance
scheme; section 1 of the Order concerning the calculation and award of
social insurance pensions; section 1 of the Order of 4 December 1975
concerning the award of a statutory children's allowance and the
special benefits provided for under the 1law in respect of 1large
families and unmarried citizens with three children, and section 3 of
the first rules for the application of this Order. On the other hand,
a discrimination based on nationality exists in section 2(2) (o), in
conjunction with section 80, of the aforementioned Order of 4 April
1974; certain periods of employment abroad are counted as pensionable
employment, but, in the case of aliens and stateless persons, this
applies only if they have held occupational employment in the Republic
for at least five vears (this extra condition does not have to be
satisfied in the case of industrial accidents or occupational
diseases). The Committee reserves its opinion with regard to «certain
conditions in respect of medical care which might affect temporarily
resident non-nationals (branch (a)). HMalta: equality of treatment is
ensured by the National Insurance Act (No. VI) of 1956, as amended by
Act No. LIIT of 1974, with the following exception: entitlement to
family benefits 1is 1limited to Maltese citizens and to full orphans
living in Malta if at least one of the parents was a citizen of Malta

(section 73, subsections (4), (6) and (7); section 74, subsection
(2)). However, the Minister may make derogations to the <conditions
laid down 1in subsection 6 . of section 73. Nigeria: equality of

treatment is granted, in principle, by section 2, subsection 1, and
section 9 of Act No. 20 of 26 June 1961, establishing a National
Provident Fund (LS 1961 - Nig. 1), as amended, and sections 2 and 5 of
the Act of 1 April 1942 respecting industrial accidents, as modified.
However, the coverage of Act No. 20 of 1961 does not extend to aliens
employed in Nigeria for a period not exceeding six years at a time,
when the employer can show that the worker is obliged to contribute to
the social security scheme of another country, or is entitled to
receive benefits from 1it, or to another social security schenme
established by the emplover or under his employment, ensuring benefits
substantially equivalent to or better than those provided for in the
Act (paragraphs 6 and 7 of the second schedule). Peru: the following
provisions ensure equality of treatment: branches (a), (b) and (c):
section 2 of Act VNo. 8433 of 12 August 1936 respecting compulsory
social insurance (LS 1936 - Per. 2), as modified by Act No. 8509 of 23
Pebruary 1937 (LS 1937 - Per. 1), and sections 14 and 16 of Act No.
13724 of 18 November 1961, instituting a social insurance scheme for
salaried employees (LS 1961 - Per. 3 a); branches (d), (e) and (f):
section 2 of Legislative Decree No. 18846 of 28 Apbril 1971 respecting
employment accidents and occupational diseases (LS 1972 - Per. 1 B);
branch (g): section 2 of Legislative Decree No. 18846 and section 2 of
Act No. 1378 of 20 January 1971, respecting compensation for employment
accidents., However, with regard to branch (g), subsection 3 of section
10 of Decree No. 002-72-TR of 24 PFebruary 1972, making regulations
under the aforementioned Legislative Decree No. 18846 of 1971 (LS 1972
- Per. 1), excludes from compulsory insurance those foreign wagqge
earners engaged to perform services 1in Peru, whose remuneration is
higher than the maximum received by Peruvian workers except as may be
provided to the contrary by the Executive Board of the National Social
Insurance Pund. Senegal: branches (c), (gq) and (i): equality of
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treatment is provided by section 1 of the Social Security Code (LS 1973
- Sen. 1) relating to workers covered by the Labour Code (LS 1962 -
Sen. 2 B) and the Mercantile Marine Code (LS 1962 - Sen. 1); branches
(e) and (f): the recent Decree No. 75-455 of 24 April 1975, making
nembership of a pension scheme compulsory for all employers and
workers, as modified by Decree No. 76-017 of 9 January 1976, applies
without distinction to all workers (section 1, subsection 1); howvever,
foreign workers are excluded if they are members of a pension systen
established under other 1legislation. Singapore: the following
provisions ensure equality of treatment: branches (b) and (c):
sections 43 and 95 of Act No. 17 of 6 Bugust 1968, consoiidating and
amending the law relating to employment (LS 1968 - Sin. 1); branches
4y, (e) and (f): sections 2 (definitions of "workman"), 6 and 11,
subsection 2, of the Act of 1 July 1958 establishing a Central Social
Security PFund, -as amended; branch (g): section 2 (definitions of
"workman" and "dependant’) of Act No. 25 of 25 August 1975 respecting
compensation for industrial accidents and occupational diseases. On
the other hand, section 2 "workman", para. (b) of the aforementioned
Act of 1 July 1958 admits seamen to the Central Social Securitv Pund
only if they are citizens of Singapore. Oganda: the following
provisions ensure equality of treatment: section 2, subsection 1, and
section 3, subsection 1, of Ordinance No. 43 of 1955 respecting
comnpensation for industrial accidents and occupational diseases, as
modified by Act No. 5 of 1969; section 3, section 5, Annex 2, section
12 and Annex 4 (admission), and sections 16-24 (benefits) of the Social
Security Act (LS 1967 - Ug. 1l). However, according to the Government's
report, foreigners are vrequired to have three years! residence in
Jganda as a condition for admission, subject to reciprocity agreements
or, if such agreements do not exist, decision by the appropriate
minister; if Convention No. 118 is ratified, it could be considered as
the instrument of reciprocity which would eliminate this residence
requirement. Zambia: the legislation of this country (Act respecting
the social security fund, Act respecting employment and Act respecting
compensation for industrial accidents and occupational diseases)
ensures equality of treatment, except that section 14 and para. 8 of
Schedule 3 of the Act in respect of the national social security fund
excludes from membership those foreign workers entitled to benefits
from another social security system, which are not less favourable than
those received by nationals.

14 fThe countries in gquestion are, for example, the following:

Austria: the following provisions secure equality of treatment:
sections 1-3 of the General Social Insurance Act of 9 September 1955
(LS 1955 - Aus. 3), as amended (hereinafter: ASVG); section 1,

subsection 1, of the Unemployment Insurance Act (LS 1958 - Aus. 1), as
amended; section 1, subsection 1, of the Pamily Charges Equalisation
Act of 24 October 1967 (LS 1967 - Aus. 2), as amended (hereinafter:
FLARG) . These BActs embody the following restrictions based on
nationality: ASVG: section 5, subsection 1(9), states that foreign
workers employed 1in Rustria by an enployer enjoying extra-
territoriality are excluded from sickness, enployment injury and
pension insurance; Ynenploynment Insurance Act: section 26, subsection
2, limits to Austrian nationals the provision of emergency assistance
(subject to the exceptions provided for in section 26, subsection 3,
and section 27, subsections 2 and 3); PLAG: section 4, subsection 2,
limits to Austrian nationals the provision of an equalisation payment
for persons excluded from entitlement to family allowances by virtue of
subsection 1. Costa__Rica: nationality is not taken into account in
deternining eligibility for social insurance (branches (a), (b)), (c).
(d), (e) and (f)) (sections 3 and 4 of Act Wo. 17 of 22 October 1943,
under which the Costa Rican Social Insurance Fund vas set up (LS 1943
- CR 2), as anended by Act No. #4750 of 30 March 1971); as concerns
branch (g), the legislation applies to all workers falling within the
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scope of Chapter IT of Part IV of the Labour Code, including aliens
(sections 4, 206 and 209 of the Code (LS 1943 - CR 1)). There is,
however, a restriction based on nationality in subsection 4 of section
4 of the new 1Invalidity, 0ld-Age and Death TInsurance Requlations
adopted on 29 June 1971 by the Board of Directors of the above-
mentioned Fund, which provides that aliens who come to work in the
country under a non-renewable contract of employment for a period not
exceeding one year shall not be liable to insurance. Purthermore, the
scope of the Requlations of 1 October 1975 for the extension of social
insurance to self-employed persons appears to be limited to "citizens"

(section 2(2) (b)) if this term were intended to designate nationals
of Costa Rica, this would constitute another restriction based on
nationality. Branch (i): section 7 of Decree No. 4674-355, 28 March

1975, promulgated in application of Act No. 5662, 16 December 1974,
applies only to "Costa Ricans". [Egypt: the Social Security Act, No.
79 of 1975 (which has replaced the  Act of 1964) appears to be
applicable without distinction as to nationalitv, except as regards
invalidity, old age and death, in resmect of which non-nationals are
covered only if the duration of their employment exceeds one year and
if their countries of origin likewise accord equality of treatment to
Egyptians. There would appear to be no discrimination as regards the
coverage of Act No. €1 of 1973 respecting social insurance for self-
employed persons, nor of Act No. 112 of 1975 respecting members of the
economically active population not <covered by social insurance;
however, such information as 1is available in this respect is not
sufficiently detailed to enable a definitive opinion to be formed.
Ethiopia: equality of treatment is secured in respect of branches (aj}
and (b) by virtue of the definition of the term "worker" (article 2 of
Proclamation No. 64 of 1975), and in respect of branch (g) as concerns
the employer's liability (section 389 of the Civil Code). On the other
hand, as concerns branches (d), (e), (f) and (g), Proclamation No. 49
of 1975 is applicable only to Ethiopian nationals. Greece: Emergency
Lav No. 1846 of 14 June 1951 respecting social insurance, as amended
(LS 1951 - Gr. 4; LS 1960 - G6r. 1, and LS 1966 - Gr. 1), which covers
branches (a), (b, (c), (&), (e), (f), (q9) and (h), 1is applicable in
principle without any condition of nationality (section 2).
Nevertheless, aliens temporarily employed in Greece are not liable to
compulsory insurance, temporary employment being understood to mean
employment not likely to last one year, with a possibility of extension
up to three years (section #4). The report states that this exemption
mneets the wishes of the workers concerned and their governments;
however, to comply with the Convention the reference to nationality
should be removed. Act No. 4169 of 15 May 1961 respecting social

insurance for agricultural workers (LS 1961 - Gr. 1) is applicable
without distinction as to nationality. It has not been possible to
consult the family allowances 1legislation. The special scheme for

seafarers 1is applicable only to Greeks, although in the case of
fishermen nationality is immaterial (section 1 of Emergency Law No.
2525 of 23 August and 2 September 1940 (LS 1940 - Gr. 1), and Royal
Decree No. 83 of 2 February 1962 (LS 1962 - Gr. 1}). Japan: branches
(a), (b) and (c): the Health Insurance Law, No. 70 of 22 April 1922
(LS 1922 - Jap. 3), applies to employees of undertakings employing not
less than five workers, without any condition of nationality; on the
other hand, the National Health Insurance Law, No. 192 of 27 December
1958, grants equality of treatment only ‘on a reciprocal basis (at
present reciprocity has been granted only to Koreans). Branches (4),
fey and (f): the Employees' Pension Insurance Law, No. 115 of 19 May
1954, is applicable without distinction as to nationality (sections 6
and 9); however, the National Pension Law, No. 141 of 16 April 1959,
is applicable only to nationals. Branch (g): the Workmen's Accident
Compensation 1Insurance Law, Wo. 50 of 7 April 1947 (LS 1947 - Jap. 6),
is applicable without distinction as to nationality (section 1).
Branch (h): +the Employment Insurance Law, No. 116 of 28 December 1974,
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is applicable to all employees, without distinction as to nationality
(section S5). Branch (i): the Children's Allowance Law, No. 73 of 27
May 1971, 1is avplicable only to Japanese (section 4). Liberia: the
legislation on employment injuries (the only branch covered by the
legislation of this country) excludes from its scope foreign employees
in Liberia of pubhlic or private employvers if they are entitled by
special contract to equivalent or more favourable compensation (section
3501, subsection (qg) (vii) of Ch. 36, respecting workmen's compensation,
of the Randbook of Labour Laws of Liberia). [Luxembourg: the following
provisions secure equality of treatment: branches (a), (b) and (c):
section 1 of the Act of 17 December 1925 respecting the Social
Insurance Code (wage earners); section 1 of the Act of 29 August 1951
and section 9 of the Act of 23 May 1964 (salaried employees, members of
the professions and civil servants); section 1 of the Act of 29 July
1957 (self-employed workers); section 1 of the Act of 13 May 1962
(farmers). Branches (d), (e) and (f): section 170 of +the Social
Insurance Code (wage earners); section 1 of the Act of 29 August 1951
and section 1 of the Act of 23 May 1964 (salaried employees and members
of the professions); section 1 of the Act of 21 May 1951 (craftsmen);
section 1 of the Act of 3 September 1956 (farmers); section 1 of the
Act of 22 January 1960 (trades people and industrialists); sections 1
and 2 of the Act of 30 July 1960 (National Solidarity Fund). Branch
(g): wage earners and salaried employees; however, protection under
the 1lav may be withheld in the case of nationals of States whose
legislation does not arant equality of treatment to Luxembourg
nationals (section 93 of the Social Insurance Code); this retortion
clause - admissible in principle under para. 3 of Article 3 of the
Convention - <could be applied, 1in the event of ratification of the
Convention and acceptance of this branch, only to nationals of Members
which had also ratified the Convention without accepting branch (g),
despite having 1legislation relating +to this branch; branch (i):
section S5 of the Act of 19 April 1964 (LS 1964 - Lux. 1) and section 1
of the Act of 17 april 1974. The following provisions impose
restrictions on equality of treatment: branches (a), (b), (¢), (d),
(e) and (f): sections 4 and 174 of the Social 1Insurance Code (the
Minister may exempt non-nationals residing temporarily in the country
from liability for sickness and pension insurance); branches (a), (b),
(), (&Y, (e, (fy and (g): section 304 bis, subsection 2, of the
Social Insurance Code (non-national employees suffering from an
infirmity or from a parasitic, contagious or chronic disease which they
have not disclosed to the medical practitioner when being medically
examined to determine their fitness for employment may be excluded fronm
benefiting under the Code); branch (h): section 22, subsection 2, of
the Grand-Ducal Decree of 24 May 1945 (unemployment benefits are
payable to non-nationals only in so far as provision has been made
therefor in bilateral or multilateral aqreements to which Luxembourg is
a party). Philippines: the following provisions secure equality of
treatrent: sections 8(d), 9 and 12~-14 of the Social Security Act, No.
1161 of 20 May 1954 (LS 1954 - Phi. 1), as amended by Presidential
Decrees No. 24 of 19 October 1972, No. 347 of 23 December 1973 and VWNo.
735 of 27 June 1975; sections 165, 166, 183 and 189-192 of the Labour
Code (LS 1974 - Phi. 1); Rule I(2), Rules VII-XIV and Rule XVII of the
Rules on Employees' Coapensation, adopted for the administration of the
provisions of Title II of Book IV of the Labour Code. However, section
15 of the Social Secugity Act stipulates that a beneficiarv who is a
national of a foreign country which does not extend benefits to a
Filipino beneficiary residing in the Philippines, or which has not been
recoanised by the Philippines, shall not be entitled to receive any
benefits under the Act. Poland: the following provisions secure
equality of treatment: section 3 of the Act of 17 December 1974
respecting the cash social insurance benefits payable in the event of
sickness and maternity (LS 1974 - Pol. 6); <sections 1 and 5 of the Act
of 23 January 1968 respecting universal pension security for workers
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and their families (LS 1968 - Pol. 1 A); section 1 of the Act of 12
June 1975 respecting the benefits granted in respect of employment
accidents and occupational diseases (LS 1975 - Pol. 1. The
legislation of this country imposes the following restrictions on
equality of treatment: branches (b), (c) and (i): the Act of 17
December 1974 does not apply to nationals of foreign States who are
enployed in foreign diplomatic missions, consular offices or inter-
national institutions and who have no permanent place of residence in
Poland, unless provision to the <contrary is wmade by international
agreement (section 4, subsection 1(1)); branches (d), (e) and (f):
certain periods of employment are taken into account only in the case
of Polish <citizens under the terms of section 8, subsections 2 and 5,
of the Act of 23 January 1968; branch (g): benefits under the Act of
12 June 1975 are likewise granted to Polish citizens working abroad for
Polish emplovers (section 3, subsection 2), and the provisions of this
Act do not apply to nationals of foreign States who are employed in
foreign diplomatic missions, consular offices or international
institutions and who have no permanent place of residence in Poland,
unless provision to the contrary is made by international agreement
(section 4, subsection 1). In addition, the Committee reserves its
opinion with respect to «certain conditions on equality of treatment
vhich might affect foreign temporary residents as regards medical care
{branch (a)). Bortugal: the general scheme, which covers branches
(@A, By, (¢, (), (e), (f) and (i), implicitly accords equality of
treatment to non-nationals (section 17, subsection 1, of Decree No.
45266 of 23 December 1963 laying down general requlations for trade
union provident funds); foreign workers in temporary employment are,
however, excluded if it is established that they are insured under the
compulsory social insurance scheme of their own country (section 17,
subsection 3). The rural scheme makes no distinctions on the ground of
nationality (basis IX of Act No. 2144 of 29 May 1969, to provide for
social security in rural areas). With regard to occupational risks
(branch (g)), Act No. 2127 of 3 August 1965, to promulgate the basic
legal provisions rTespecting industrial accidents and occupational
diseases (LS 1965 - Por. 1), places alien workers on the same footing
as Portuguese workers (basis 1III, para. 1). However, there are two
provisos: in the first place, egquality of treatment is conditional upon
the legislation of the country concerned granting to Portuguese workers
equality of treatment with its own nationals (ibid., in__fine); this
retortion clause would be in conformity with para. 3 of Article 3 of
the Convention if it were applied only to countries which have ratified
the Convention without accepting its obligations in respect of branch
(a); in the second place, the scope of the Act does not include alien
wvorkers injured in accidents in Portugal while in the 6 service of
foreign undertakings if their entitlement to compensation is recognised
in their country of origin (basis III, para. 3). As concerns
unemployment, the legislation is applied without discrimination based
on nationality (sections 1 and 3 of Legislative Decree No. 169-D/75 of
31 March 1975). Nor 1is there any discrimination based on the
nationality of survivors (sections 96 and 97 of Decree No. 45266 of 23
September 1973 and basis XIX of Act No. 2127 of 3 August 1965). Spain:
section 7, subsections 1 and 4, of Decree No. 2065 of 30 May 1974, to
approve the consolidated text of the General Social Security Act (LS
1974 - Sp. 2); resolution of the General Department of Welfare dated
15 April 1968, respecting equal treatmen for nationals and non-
nationals as concerns +their social security coverage. Foreign
nationals (as well as stateless persons and refugees) are placed on the
same footing as Spaniards, with the exception of self-employed persons,
frontier workers, entertainers in the country for a short time and
seafarers; these exceptions do not apply in the case of nationals of
Spanish-speaking Latin American countries, Andorrans, Pilipinos,
Portuguese and Brazilians, or nationals of other countries where an
agreement has been concluded to that effect. Switzerland: branch (a):
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equality of treatment is not formally granted under the Federal Act of
13 June 1911 respecting sickness and accident insurance; subsection 2
of section 3 of this Act does in fact stipulate that sickness funds may
not treat Swiss citizens 1less favourably than other insured persons
(the report states that in practice there is no discrimination on the
basis of nationality); branches (d), (e) and (f): the federal
legislation grants equality of treatment as concerns coverage (section
1, subsection 1, of the Federal Act of 20 December 1946 respecting old-
age and survivors!' insurance, as amended (LS 1946 - Swi. 1); LS 1950
- Swi. 1; LS 1953 - Swi. 1; LS 1959 - Swi. 1: LS 1961 - Swi. 1), and
section 1 of the Pederal Act of 19 June 1959 respecting disability
insurance, as amended (LS 1959 - Swi. 1; LS 1967 - Swi. 1)). As
regards benefits, however, ordinary pensions, which are contributory
benefits, are payable to aliens or their survivors only on condition
that they have paid contributions for ten years in the case of branches
(e} and (f) (section 18 of the Federal Act of 20 December 1946), and
that they have paid contributions for ten years or been continuously
domiciled in Switzerland for 15 years 3in the case of branch (d)
(section 6 of the Federal Act of 19 June 1959). In principle, aliens
are not entitled to (non-contributory) special old-age, invalidity and
survivors' pensions (section 42 of the Federal Act of 20 December
1946); the (non-contributory) supplementary pensions payable under the
FPederal Act of 19 March 1965 are granted to aliens only after 15 years
of continuous residence prior to making the c¢laim, and to stateless
persons after five years of continuous residence; branch (g): the
Pederal Act of 13 June 1911 respecting sickness and accident insurance
makes no discrimination as regards coverage (section 60), but makes
equality of treatment conditional upon legislative reciprocity (section
90); however, in its first report on Convention No. 19 the Government
stated that under the Swiss constitutional system equality of treatment
could be extended without it being necessary to amend the law (this
would also be the case, apparently, in the event of ratification of
Convention No. 118); branch (h): the report states that under the
legislation currently in force (Federal Act of 22 June 1951 respecting
unemployment insurance (LS 1951 - Swi. 1), as amended, and the
regulations for its administration dated 17 December 1951, as amended
in particular by the Federal Council Ordinance of 9 July 1975) the
insurance of aliens with a yearly work permit is conditional upon their
having lived in Switzerland without interruption for at least one vear:
branch (i): the legislation in force makes no discrimination on the
basis of nationality (FPederal Act of 20 June 1952 to prescribe a scheme
of family allovances for agricultural workers and mountain peasants, LS
1952 - swi. 1).

1S The countries in question are, for example, the following (a
list of the branches accepted by these countries is to be found in
Appendix I): Barbados: branch (a): sections 12 and 14 of the
National Insurance and Social Security Act of 4 July 1967 (Cap. 67 of
the Laws of Barbados). Brazil: branch (h): section 5 of Act No. 4923
of 23 December 1965, vwhich provides for measures to combat unemplovment
and to assist the unemployed, as amended by Act No. 5737 of 22 November
1971 (administered by Decree No. 58155 of S5 April 1966, which
established the Assistance Fund for the Unemployed); branch (i):
family allowances are payable to every employee within the meaning of
the Consolidation of Labour Laws (section 1 of Act No. 4266 of 3
October 1963, to provide for family allowances for workers, and for
other purposes (LS 1963 - Bra. 2), and section 3 of the regulations
appended to Decree No. 53153 of 10 December 1963). Central African
EBmpire: branch (f): sections 1, 4, 17 and 18 of Act No. 63/412 of 5
June 1963, to establish a retirement scheme for employed persons
covered by the Labour Code, and section 1 of that Code. France:
branch (e): eguality of treatment 1is gquaranteed, as far as
"contributorvy" benefits are concerned, by section L 245 of the Social
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Security Code as regards the general scheme; by section 1027 of the
Rural Code as concerns agricultural emplovees; by Book VIII of the
Social Security Code (implicit provisions of sections L 643 et seq.)
as concerns non-employed persons; and by section 1107 of the Rural Code
(implicit provisions) as concerns non-employed persons in agqriculture;
branch (h): sections L 351.1 +o L 351.21 of the Labour Code (and
article 3 of the Inter-Occupational Collective Agreement of 31 December
1958, in so far as this agreement establishes a- legal obligation for
workers to be insured against unemployment). As concerns refugees and
stateless persons, in the case of the two branches mentioned, equality
of treatment appears on the whole to be amply guaranteed (it will be
recalled in this connection that France has ratified the Convention of
28 July 1951 relating to the Status of Refugees ard the Convention of
28 September 1954 relating to the Status of Stateless Persons); the
Committee reserves its opinion as concerns administrative practice in
this respect. (See also note No. 30 in paragraph 35 above and note No.
18 in paragraph 98 below.) FPederal Republic of Germany: branches (d),
(e}, (f) and (i): section 1227 of the Insurance Code (RVO) (LS 1973 -
Ger. F.R. 1), as amended; corresponding provision of the Salaried
Employees' Insurance Act (AVG) (LS 1924 - Ger. 6), as amended; section
1 of the Federal Family Allowances Act (BKGG) of 14 April 1964 (LS 1964
- Ger. F.R. 1), as amended in 1975. Guinea: branch (d): sections 5
and 155-160 of the Social Security Code (Act No. 21 AN-60 of 12
December 1960, promulgated by Decree No. 103/PG of 31 March 1961).
India: branch (g): equality of treatmert is implicitly guaranteed by
section 2, subhsection 1, of the Workmen's Compensation Act of 1923 (LS
1923 - 1Ind. 1), as amended, and section 2, subsection 9, of the
Employees' State Insurance Act of 19 April 1948 (LS 1948 - Ind. 3), as
amended. Branches (e) and (f): section 2(f) and section 26,
subsection 1, of the Employees!' Provident Funds, Family Pension and
Bonus Schemes, Act of 4 March 1952 (LS 1952 - Ind. 2); section 69,
subsection 2, of this Act is equally applicable to nationals and non-
nationals. The Committee reserves its opinion with regard to the Coal
Mines Provident Pund, Family Pension and Bonus Schemes, Act, the text
of which it has not been able to examine. Madagascar: branches (e)
and (f): section 2 of Act No. 68-023 of 17 December 1968 to institute
a retirement scheme and establish a National Social Insurance Fund (LS
1969 - Mad. 1 B); branch (i): section 128 of the Social Insurance Code
(LS 1969 - Mad. 1 A). These provisions apply to the workers covered by
the Labour Code and the Merchant Navy Code, which make no
discrimination on the basis of nationality. Pakistan: branches (4)
and (e): sections 3, 22 and 23 of the Employees' Old-Age Benefits Act,
No. XIV of 1976 (this Act also makes provision for invalidity
benefits).

It should be recalled that Tunisia has no legislation covering
branch (h) - the only branch in respect of which it has not accepted
the obligations of the Convention.

16 The countries in question are, for example, the followving (a
list of the branches accepted by these countries is to be found in
Appendix I): Denmark: all employees, without any condition as to
nationality, are eligible for daily maternity benefit and supplementary
old-age and survivors' pensions under the Labour Market Supplementary
Pension Act (ATP) of 7 March 1964. On the other hand, foreiagn workers
are excluded from coverage by the supplementary pension scheme if they
are employed under a short-term contract (generally for less than six
months) or if they continue to be insured under the pension scheme of
their countrv of origin (unless they are nationals of another Nordic
country). In addition, workers must be of Danish nationality (or
nationals of another Nordic country) in order to qualify for invalidity
pensions (section 1(1) (i) of the Invalidity Pensions Act, Legislative
Notification No. 156, of 15 April 1970, as amended), old-age pensions
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(section 1(1) (i) of the 0ld-Age Pensions Act, Legislative Notification
No. 155, of 15 April 1970, as amended), family allovances and maternity
grants (section 11(1) (1) of Act No. 236 of 3 June 1967); the Minister
may vaive this condition of nationality under agreements concluded with
other States. Finland: the following provisions secure equality of
treatment: section 1 of the National Pensions Act of 8 June 1956 (LS
1956 - Pin. 2); section 1 of the Workers' Pensions Act of 8 July 1961
(LS 1961 - Pin. 4); section 1 of the Parmers' Pensions Act of 14 July
1969 (LS 1969 - Pin. 2); section 1 of the Invalidity Assistance Act,
No. 907 of 30 December 1946 (LS 1946 - Pin. 7): section 1 of the
Survivors' Pensions Act of 17 January 1969 (LS 1969 - Pin. 1l); section
16 of the Employment Act, No. 946 of 23 December 1971 (LS 1971 - PFin.
1) ; section 4 of the Unemployment Punds Act of 23 March 1934 (LS 1934
- Pin. 3); section 1 of the Child Allowances Act, No. 541 of 22 July
1948 (LS 1948 - Fin. 3). The legislation of this country imposes the
following restrictions based on nationality: branch (c): the report
states that maternity benefit is only payable to mothers who are
Pinnish nationals (Maternity Benefit Act 424,/41, text not available);
branch (d): section 1 of the Invalidity Assistance Act limits coverage
to Pinnish citizens; branch (e): subsection 2 of section 23 of the
National Pensions Act refers only to Pinnish nationals; branch (h):
section 1 of the Employment Act and section 4 of the Unemployment Punds
Act limit coverage to Pinnish citizens; branch (i): section 1 of the
Chilad Allowances Act refers only to children possessing Pinish
citizenship. Norway: as regards coverage, section 1, subsection 2, of
the National Insurance Act, No. 12 of 17 June 1966, as amended (LS 1966

- Nor. 3; LS 1970 - Nor. 1 and LS 1971 -~ ©Nor. 2), secures full
equality of treatment. As regards the right to benefits, on the other
hand, the following provisions are restrictive: branch (a): the

spouse and children under 18 years of a foreign vorker employed on a
Norwegian vessel (in coastal trade) but not resident in Norway will be
entitled to medical benefit only if they are resident in Norway (sanme
Act, section 2(1l), point 2(a), whereas the spouse and children under 18
years of a Norwegian worker employed under the same conditions will be
entitled to medical benefit even if they are not resident in Norway
(section 2(1), point 2(b)). Branch (b): the grant of a maintenance
supplement to the cash sickness benefit for the spouse or children
under 18 years of a foreign worker employed on a Norwegian vessel (in
coastal +trade) but not resident in Norway is conditional upon the
supported persons being resident in Norway (section 3(4), point 3, read
in conjunction with section 2(1), point 2(a)), whereas in the case of
a Norwegian worker employed under the same conditions this 