Working Paper No. 2

Industrial relations and collective bargaining:
Trends and developments in South Africa

Debbie Budlender
Community Agency for Social Enquiry

Social Dialogue, Labour Law and
Labour Administration Branch,
International Labour Office « Geneva
May 2009



Copyright © International Laboutr Organization 2009
First published 2009

Publications of the International Labour Office enjoy copyright under Protocol 2 of the Universal Copyright
Convention. Nevertheless, short excerpts from them may be reproduced without authorization, on condition that the
source is indicated. For rights of reproduction or translation, application should be made to ILO Publications (Rights
and Permissions), International Labour Office, CH-1211 Geneva 22, Switzetland, ot by email: pubdroit@ilo.org. The
International Labour Office welcomes such applications.

Libraries, institutions and other users registered with reproduction rights organizations may make copies in accordance
with the licences issued to them for this purpose. Visit www.ifrro.org to find the reproduction rights organization in
your country.

ILO Cataloguing in Publication Data
Budlender, Debbie

Industrial relations and collective bargaining: Trends and developments in South Africa / Debbie Budlender ;
International Labour Office, Social Dialogue, Labour Law and Labour Administration Branch. - Geneva: ILO, 2009

ca. 50 p. (Working Paper No. 2)

ISBN: 9789221223726;9789221223733 (web pdf)

International Labour Office; Social Dialogue, Labour Law and Labour Administration Branch
labour relations / collective bargaining / wage determination / South Africa R /

13.06.1

ILO publications, which are in conformity with United Nations practice, and the presentation of material therein do
not imply the expression of any opinion whatsoever on the part of the International Labour Office concerning the
legal status of any country, area or territory or of its authorities, or concerning the delimitation of its frontiers.

The responsibility for opinions expressed in signed articles, studies and other contributions rests solely with their
authors, and publication does not constitute an endorsement by the International Labour Office of the opinions
expressed in them.

Reference to names of firms and commercial products and processes does not imply their endorsement by the
International Labour Office, and any failure to mention a particular firm, commercial product or process is not a sign
of disapproval.

ILO publications and electronic products can be obtained through major booksellers or ILO local offices in many
countties, or direct from ILO Publications, International Labour Office, CH-1211 Geneva 22, Switzerland. Catalogues
ot lists of new publications are available free of charge from the above address, or by email: pubvente@ilo.org

Visit out website: www.ilo.otg/publns

Printed in Switzerland



Foreword

This paper is part of a comparative study examimnmaystrial relations developments in
different countries and regions of the world. las¥nes how industrial relations systems
and practices have evolved and are adapting to roeetemporary labour market

challenges. It is particularly interested in cdilee bargaining trends and in innovative
agreements that contribute to employment securggcial protection and the

implementation of workers’ rights. The study helpdfill a knowledge gap on industrial

relations in developing countries. This gap is ipalarly apparent in Africa where

Structural Adjustment Programmes have weakenedstndl relations institutions and

where the large number of workers in informal ergpient present distinct challenges for
research in this area.

South Africa is perhaps unique in the continentespect of industrial relations. It
was not subject to a Structural Adjustment Progranamd has relatively well developed
industrial relations institutions with strong tragieions and employers’ organizations. The
democratic transition in 1994 ushered in a newllega institutional framework for
industrial relations, reinforcing the role of thecml partners in labour market governance.

South Africa’s new labour relations dispensatioonpotes voluntary self-governance
by the social partners through collective barganiAppropriate legal and institutional
intervention is available when the process doesgnasmoothly, through bodies such as
the Commission for Conciliation, Mediation and Arhafion. In many industries, the social
partners regulate their own conditions of employtbnough bargaining councils. The
State underwrites this process by extending colle@greements reached at an industry
level to non-parties, although some enterprisesadply for exemption from these
agreements. Bargaining councils are responsiblenfamitoring the enforcement of their
agreements and are involved in resolving disputes.

The State only intervenes in those sectors wher&exv@nd employer representation
and collective bargaining are weak or non-existdnt.such cases, conditions of
employment are set through ministerial determimatioThe State is able to focus its
limited resources on monitoring the enforcementwvafes and conditions specified in
these determinations in sectors where workersttebeé more vulnerable.

As the paper shows, South Africa’'s sectoral baigginsystem has been a
particularly effective form of labour market govante — improving working conditions,
redressing past inequalities and expanding socialegtion. The number of workers
covered by bargaining council agreements has gignifly increased. Still, a number of
challenges require special attention, including ih@rmalization of the employment
relationship and the adequate representation ofrmmges and workers.The paper's
findings contribute to knowledge of trends and wat@mns in developing countries and
provide examples of good practice for others tavdra.

| am grateful to Debbie Budlender of the Commuryency for Social Enquiry
(Cape Town) for undertaking this study of the irntdatrelations system in South Africa,
and commend the report to all interested readers.

May 2009 Tayo Fashoyin
Director,
Department for Industrial and
Employment Relations
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Introduction

This paper is part of a multi-country study ingidtby the International Labour Office in
Geneva. The multi-country study seeks to examine:

= the role of the socio-economic and political contéke evolution of the bargaining
structure, the institutional context, the strengthsveaknesses of parties and the role
of public policy in determining the quality of lalnorelations;

= the role of collective bargaining in wage policyda

= the role of collective bargaining in addressingteamporary issues such as HIV/AIDS
and in contributing to effective labour market gmance.

This paper draws on a review of the literaturegriviews with key informants from
business, labour, government and other organigatimrking on labour issues, and the
personal knowledge and experience of the authosoRs interviewed for this particular
paper are listed in the Appendix.

The paper is organised into four parts, as follows:

e Setting the context: a general but brief overvieiwthee socio-economic and
political environment.

* The legislative and institutional framework: a brozerview of key aspects of
the law. This overview is supplemented by an appendich gives more detail
on the Labour Relations Act of 1995 which undergims industrial relations
system and collective bargaining. This section plswides facts and figures on
key labour, employer and state institutions, andcdbes how collective
bargaining and dialogue happen in the country.

« Collective bargaining and wages: describes thedtrén wages and conditions
determined both through collective bargaining ahdough the regulatory
mechanism of sectoral determinations.

« Addressing the challenges: a set of case stugiasning different parts of the
economy, which highlight how a range of differesguies and challenges have
been addressed through collective bargaining.

The paper focuses on the period from the officralieg of apartheid in 1994 to the
installation of the first democratic government.wéwer, while more than 14 years have
now passed since the momentous 1994 elections,stk@-economic and political
situation in South Africa still bears many elementsch reflect the apartheid past. Most
sections of this paper will thus refer to this psstas to point out where current patterns
have been influenced. The paper does not, howevevide a comprehensive picture of
the pre-1994 period, but instead highlights onlgsth aspects that continue to shape the
present.




1.

Setting the context

The general overview of the socio-economic andtipali environment presented in this
section focuses on the twenty-first century, thegoeafter the first years of transition. The
overview does, however, include references to Whppened during the apartheid era pre-
1994 as, although the end of apartheid constitatefistinct rupture, there are some
important continuities from the earlier period.adddition, the particular political history of
South Africa needs to be appreciated in order wetstand some of the ways in which
South Africa has deviated from the standard deveéogs that occurred in many other
African countries.

Of particular importance in the more recent evohlutof the labour relations system
is the fact that the Congress of South African €rahions (COSATU), the largest trade
union federation in the country, was one of thetnmas in the tripartite alliance that
convincingly won the 1994 elections and has triuaetphin elections since that date.
COSATU has sometimes complained that it is not ryigefficient weight within the
alliance, but its presence has certainly strondhaped the development of laws,
institutions and practices from macro to micro leveéhis has happened against a
background of unemployment and income inequalitgsrahat are unusually high in
international terms and higher levels of pover@gntlwould be expected given the overall
level of economic development.

In terms of basic economic indicators, South Afriwes performed relatively well
since 2000. The recent Medium Term Budget Poliagtedtent (MTBPS) 2008 (National
Treasury, 2008:1) notes that economic growth hasaged 5.1% annually between 2004
and 2007, after a lower 3.2% average in the pravibtee years. In 2007, gross domestic
product thus stood at R1,996.9 billion, with théineate for 2008 standing at R2,303.6
billion (National Treasury, 2008:8). The MTBPS r®ferther that “[bJuoyant investment
and favourable terms of trade have contributedsiog incomes and employment”, and
estimates that approximately two million jobs wemeated between 2003 and 2008.
However, the same document notes that the immetliaiee does not look as bright,
citing the imminent international economic downtas well as local pressures of severe
shortages of skilled labour and ageing infrastngct®rowth is thus projected at 3.7% for
2008 and 3.0% for 2009, with an upturn to 4% in@01

The country has a policy of inflation targetingthwvthe Reserve Bank attempting —
primarily through interest rate control — to kebp tonsumer price index, after adjustment
for mortgages (CPIX), between 3% and 6%. This tanges achieved from the second half
of 2003 through to early 2007. Since that time, &esv, inflation has pushed far beyond
the target, reaching 12.9% for historical metrdpaoliand other urban areas in July 2008
(Statistics South Africa, statistical releases)e Thcreases have been largely driven by
sharp increases in food and fuel prices. Econonaistsdivided on when a decrease to
within the target can be expected. The Nationah3uey (2008: 13) forecasts an average
of 6.2% for 2009, 5.3% for 2010 and 4.7% for 20lierpreting trends over coming
months will be complicated by the decision by Stats South Africa to change the
method of calculating inflation, based on resedhat suggests, among others, that food
has received far too high a weighting in calculagito date.

Interpreting trends in labour market statisticssiimilarly complicated by a recent
methodological change in conducting labour foraeesys. In 2008 Statistics South Africa
announced the results of the first round of theémgineered” Quarterly Labour Force
Survey. In addition to changing the periodicitytioé survey from six-monthly to quarterly,
Statistics South Africa now excludes non-marketolab market involvement when
measuring employment and unemployment. While norketactivities are not nearly as
extensive in South Africa as in many other Africawuntries, they are large enough to
prevent easy comparisons across the two serietstf8ta South Africa has generated a




backdated series of key indicators from previob®um force surveys, but the raw data for
the new survey and the details of the method usethé backdating have not been made
available. For the purposes of this paper, we foererely on data from the old labour
force survey (LFS) series, which covers the pe?@@d0 through 2007.

Table 1, based on LFS data, shows a total of 18lmemployed people aged 15
years and above in September 2007, of whom 42.58é feenale. (The total population
was estimated at 47.9 million, of whom 68% weredafjgé years and above.) The survey
yields an employment rate of 41.3% overall, and%®9for males compared to 33.7% for
females. Unemployment stood at 22.5%, with a sicguitly higher 26.4% for females
than the 19.6% recorded for males. The unemploymagatreflected here is the “official”
one; it disregards discouraged workers who havergiwp active searching for work. If
these people were included, the unemployment raialdvbe even higher, with the
difference between the “expanded” and official nueas larger for females than for males.

Table 1. Employment status of population aged 15 yrs+,
by sex, Sep. 2007

Status Male Female Total
Not economically active 5967 745 9244 744 15 225 649
Employed 7751027 5748 749 13511 805
Unemployed 1888 698 2063 526 3954 765
Total 15607 471 17 057 020 32692218
Unemployment 19.6% 26.4% 22.6%
Employment 49.7% 33.7% 41.3%

Note: In this and similar table total differs from sum of male and female because of small number of observations
with unspecified sex

Table 2 provides similar information but this tindésaggregated by population
group. The table reveals continuing strong raciapatities, with the employment rate
ranging from 3.9% among the privileged white grawp26.5% among the majority
African group. Similarly, the employment rate varleetween 58.9% of whites in this age
group and 37.9% of Africans.

Table 2. Employment status of population aged 15 yrs+,
by population group, Sep. 2007

Status African Coloured Indian White Total
plot economically 12273613 1201 499 390 936 1330205 15225649
Employed 9622 897 1389 008 428155 2033357 13511805
Unemployed 3 467 996 360 402 44138 81686 3954765
Total 25364505 2950909 863220 3454248 32692218
Unemployment 26.5% 20.6% 9.3% 3.9% 22.6%
Employment 37.9% 47.1% 49.6% 58.9% #1.3%

Note: Total differs from sum of male and female because of exclusion of small number of observations with
population group not falling within the four main groups

South Africa’s very high unemployment rate bafffleany commentators both inside
and outside the country. Its size relative to tlemiorded in many African countries is
explained by low levels of engagement in subsigtemcsmall-scale farming. Bhorat and




Kanbur (2007) claim that while South Africa’s undoyment rate is very unusual
compared to those in other regions, it is not aliesuwhen the comparison is restricted to
other countries in Southern Africa.

Unemployment is currently lower than a few years.ahus the LFS of five years
before, in September 2002, yielded an official uplryment rate of 30.2% and an
employment rate of 37.6%. For women, unemploymgrddsat 34.5%, and for Africans at
36.4%. The decrease over the past few years shwatldhowever, detract from the
seriousness of the unemployment question in Sofrihad

Some commentators suggest that South Africa’s ektergrant system contributes
to the high unemployment rate. The system is indedénsive. In August 2008, for
example, the grant database recorded a total of ©weillion beneficiaries, of which 2.3
million were recorded for the old age grant, 4.dlioni for the child support grant,
1.4 million for the disability grant, and smalleambers for the other grantgSome of
these beneficiaries — in particular those receiwihgd grants — were receiving grants in
respect of more than one person.) The link witthhigemployment can be questioned on
two grounds. Firstly, none of the grants targetedlddied people of working age.
Secondly, research (Posel, 2004) has suggestedettept of a grant within a household
often facilitates work-seeking by other membersattipularly younger women — rather
than discouraging it.

Table 3 confirms the relatively small size of théormal sector in South Africa when
compared to other African economies. Thus neartgetfyuarters (72%) of employed
people are recorded as working in formal businesk@% in informal businesses, and a
further 8% work as domestic workers. The separategorisation of domestic workers is
used both because these workers number aboutiamafl the total of 13.5 employed and
because, with the increased regulation of receatsyethey are no longer as solidly
“informal” as they were previously. Disaggregati@mveals domestic workers accounting
for 16% of all female employed, but the percentabenale and female in the rest of the
informal sector is similar for males and females.

Table 3. Employed aged 15+, by sector and sex

Sector of work Male Female Total
Formal 78% 64% 72%
Informal 20% 19% 19%
Domestic workers 2% 16% 8%
Unknown 1% 1% 1%
Total 100% 100% 100%

As with other aspects of the labour market, theeesharp race patterns in terms of
the sector of work. Among Africans, 65% of employsé recorded in the formal sector,
24% in the informal, and 10% in domestic work. Thkatively small size of the informal
sector is explained in part by the severe restnetiplaced on Africans owning and
running businesses during the apartheid years. eThestrictions also, at least partly,
explain the heavy dominance of trading activitiéthiw the informal sector.

This paper’s focus on industrial relations implileat our interest lies primarily with
employees. If we exclude domestic workers, the bFFSeptember 2007 records a total of
about 9.8 million employees, as compared to 2.0ianilself-employed and employers,
about 350,000 people working on their own plot, ander 54,000 unpaid family helpers.
Of the non-domestic employees, 93% are recordedoaking in formal businesses, i.e.
they are part of the formal sector although somik lwé part of the informal economy

! Calculated from data provided by the South Afri€aial Security Agency.




because they are employed, for example, on a chssg#. It is among these 9.1 million
workers that one would expect to find most examglegollective bargaining. Of the

9.1 million, 43% are African males, 23% African fales, 10% white males and 8% white
females. Whites are thus over-represented amosggtbuping of workers, but Africans

are in a very clear majority.

A range of policies, and the Employment Equity At particular, have been
developed in an attempt to change the very skea@dlrprofile of the apartheid economy.
Unfortunately, analysis of data submitted by emgtsyin terms of the Employment Equity
Act does not yield a reliable picture of the shidt&r time, as reporting is only required of
larger employers and many employers who are regjtireéeport do not do so. Instead of
that source, we therefore compare the patternsaledeby the September 2000 and
September 2007 LFSs in respect of employees indlosattor businesses.

Table 4 shows only the African and white percerdagme as to simplify the picture.
The table suggests a marked increase in the AfrfiEanentage across all occupations
except technical and associate professionals aedhtmps, balanced by marked decreases
for whites for these same categories as well aslémentary occupations. Part of this
pattern can be explained by the increase in theatbygresence of Africans among those
employed in the formal sector (from 58% to 66%) &hne overall decline in the white
presence (from 23% to 17%). However, the table silgmests that there has been upward
mobility of Africans in that the percentage incremgre bigger at the top of the occupation
hierarchy than at the bottom. Nevertheless, Afiscatill remain under-represented at the
top given that this group accounted for an estichaté% of people aged 15 years and
above in September 2007.

Table 4. Percentage composition of occupations by race,
2000 and 2007

African White  African White
2007 2007 2000 2000

Main occupation

Managers 37% 45% 20% 63%
Professionals 48% 35% 33% 51%
Technical and associate professionals 54% 31% 51% 33%
Clerks 52% 21% 39% 37%
Service & sales workers 72% 13% 62% 20%
Skilled agricultural 81% 3% 65% 22%
Craft and related 72% 12% 64% 18%
Plant and machine operators 81% 4% 78% 5%
Elementary occupation 81% 2% 74% 3%
Total 66% 17% 58% 23%

If we look beyond the nature of the business, gelanumber of workers, while
employed in formal businesses, nevertheless coeldldssified as part of the informal
economy on account of other characteristics ofrthriployment relationship. Thus, for
example, only 76% of employees in formal businebse® permanent contracts, while 7%
have fixed period contracts, 10% are employed denaporary basis, and 6% regard
themselves as casual workers. Just over four ia (B3%) have a written contract.
Especially important for our purposes, 36% are nmasiwf trade unions. Trade union
membership is more or less equally likely for madesl females. There are, however,
significant differences in race terms, with membgrstanding at 39% for Africans, 36%
for coloured and Indian workers, but only 28% amavtgtes. Trade union membership
patterns are discussed in more detail in a latgrogeof this paper.




An article by the Department of Labour (2005) swsggehat the extent of atypical
work has increased as a result of three interagélgirocesses, namely casualisation,
externalization and informalisation (unregulateflxternalisation is defined as instances
where, instead of a labour contract, some formahmercial contract is entered into.
Outsourcing, subcontracting, home-working and uséemporary employment services
would fall in this category. Informalisation is defd as cases where the business operates
informally, disregarding regulations. The latterulb be similar to the informal sector,
while the other two can occur within formal busses The article suggests that in
September 2003 atypical workers accounts for 56%llofonstruction workers, 30% in
agriculture, 26% in wholesale and retail trade 24% in transport.

Table 5 gives some idea of the distribution of veagmong formal sector employees.
The table is intended as indicative rather thaprasenting solid information as there are a
number of weaknesses in the data. Firstly, as easebn, monthly income is not provided
for a substantial proportion of employees, parédylamong the white group. The main
reasons for this are refusal or lack of knowledgete part of the household respondent.
Secondly, it is well-known that income is generallyder-reported. Thirdly, we cannot
calculate trends in real income from the LFS beedbts brackets that are provided for
reporting do not change over the years, makingifficdlt to discount the effect of
inflation.

Despite these difficulties, the table does giveerase of the extent to which incomes
cluster at the low level of R500 per month or |84 table confirms that women tend to
earn less than men, and that Africans tend to ks than white workers. The final
column suggests some improvement between 2002G0Wia that 13% of workers report
monthly income of R1,000 or less in 2007 compaed 1% in 2002. This comparison
does not, however, take inflation into account.

Table 5. Monthly income of formal sector employees,
by sex and population group

Monthly income Total Male Female African White  Total 2002
R0-1000 13% 12% 16% 17% 10% 17%
R1001-R6000 59% 62% 54% 65% 38% 65%
R6001-R16000 17% 15% 20% 12% 22% 12%
R16001 plus 4% 4% 3% 1% 13% 1%
Unknown 7% 7% 8% 4% 18% 4%
Total 100% 100% 100% 100% 100% 100%

Table 6 is intended to indicate to what extent Ba\ftican non-domestic employees
have experienced “deindustrialisation” over thaqueP000-07. This table, unlike previous
ones, covers both formal and informal sectors. Mbet hoteworthy shift is the increase in
the percentage employed in trade, from 16.6% ir02@019.5% in 2007, as well as an
increase of nearly three percentage points of tleoggloyed in financial services. These
patterns should be treated as indicative rather thact, however, as the 5.7% of non-
domestic employees reported as working in privatgsbholds in September 2000 reveals
that in the early years of the LFS there were ineaes in the coding.




Table 6. Non-domestic employees by industry, 2000-07

Main industry Sep. 2000 Sep. 2007
Agriculture, hunting, forestry and fish 9.6 8.8
Mining and quarrying 6.4 47
Manufacturing 16.3 15.7
Electricity, gas and water supply 1.0 1.2
Construction 6.0 8.7
Wholesale and retail trade 16.6 19.5
Transport, storage and communication 5.6 5.1
Financial intermediation, insurance, etc 9.9 12.7
Community, social and personal services 221 235
Private households 5.7 0.0
Total 100 100

South Africa has a relatively open economy, althoitgretains some exchange
controls. The latter are, in fact, thought to hakielded the economy to some extent from
the recent international economic and financial svdexport earnings are still heavily
dependent on commodities and, in particular, mingmanufactured exports, more than
a third (36%) goes to the Group of Seven industwaintries, and only approximately 5%
to Brazil, Russia, India and China (National Tregs2008: 17). Industrial policy has
supported the development of some export-orienttoss. The motor industry, in
particular, has received strong support and wilhtcme to do so in coming years.
However, to date the support has not focused ooulaintensive industries. Meanwhile
many sectors have been hard-hit by the openingf tipeoeconomy in the post-apartheid
period. Clothing and textiles, in particular, hagen large numbers of job lost. The losses
were exacerbated by the fact that the governmentechdaster than required by the
General Agreement on Trades and Tariffs in lowetarfs.

Moving on to politics, the “working class” is inrauch stronger position in South
Africa post-1994 than it was in the apartheid &®noted above, COSATU is one of the
three members of the tri-partite alliance, alongdige ruling African National Congress
(ANC) and South African Communist Party. The ANEpnesenting the alliance, won
close on two-thirds of all votes in the first demad elections of 1994, and more than
two-thirds of the votes in subsequent electionsorétically, this gives it the ability to
make changes to the Constitution without suppornfother parties.

The three partners in the alliance have, howewsrhad equal powers. The ANC has
clearly been the dominant partner. This positioa been facilitated by the fact that the
majority of COSATU members are probably also memhErthe ANC. Differences in
position within the alliance have emerged at palgic points. One noteworthy example
was the announcement of the Growth, Employment Redistribution (GEAR) macro-
economic policy of 1996. This policy, despite itame, focused on growth, with the hope
that employment creation and redistribution woultbanatically follow. The imposition of
this policy, with no consultation, was seen as atiding the more redistributive
Reconstruction and Development Programme (RDP) tlwaimed the basis for
electioneering in the 1994 election and subseqguéettame government policy.

After the first five years under President Mandéhe, years under the presidency of
Thabo Mbeki saw a move towards more conservativa@uic and social policies, as well
as strong support for the growth of black busingéhkss, too, drew criticisms from the trade
union movement. More recently, an even clearersitivi emerged in the November 2007




ANC Conference in Polokwane. At this conferencepBaZzuma won the presidency of the
ANC against the country’s president, Mbeki, wittoaty support from both COSATU and
the SACP. Mbeki was subsequently removed from effiefore the end of his term. At the
time of writing, the direction of a future governmtés uncertain as Zuma, in particular,
makes contradictory statements to different audisres to whether or not there will be
significant policy changes under the governmerntihithbe elected in 2009.

Unlike many other African countries, South Africaed have a Poverty Reduction
Strategy Paper. It has not had pressure from ddoats so as donor funding is minimal —
at less than 2% of the government budget. The RIDRRd as some sort of national plan or
vision for the first few years after 1994. It whswever, quite general on many topics, and
was seldom referred to once GEAR was put in pl&EAR was a macro-economic
policy, with a focus on deficit reduction and initan control, rather than a national plan.
The 2005 Accelerated and Shared Growth Initiatiwe South Africa (ASGISA), while
touted as a “new” economic policy, again focusedharily on economic growth, although
the “shared” in the title was presumably intendeduiiggest that the benefits should be
distributed to all sectors of the population. Thaveynment itself acknowledged that
ASGISA was not a comprehensive development plahctusisted instead a collection of
interventions — many of them existing before 200&een as likely to stimulate growth. In
practice, it is not clear that ASGISA resulted imy asignificant new or strengthened
actions.

It is difficult to say with certainty what propooti of the South African population is
living in poverty as there is no agreement as yea mational poverty line. Thus Woolard
& Leibbrandt (2006: 51) show that for 2006 the lesfethe poverty lines ranged from R81
per capita in 2000 rands for the international US%er day equivalent to R593 per capita
for the upper bound proposed by Statistics Souticéf

On inequality, the most recent Human Developmenpdre (United Nations
Development Programme, 2007: 283) records SoutitagAfis having a gini coefficient of
60.5. This places it at the upper end of inequalityver only than Colombia, Bolivia,
Botswana, Namibia, Lesotho, Haiti, the Central ¢dri Republic and Sierra Leone. This
ranking must, however, be treated with some caukostly, the year used for the estimate
differs widely across countries (it is 2000 for 8oéfrica). Secondly, many countries —
including many in the Middle East — do not have argguality estimate.

Seekings (2007), in summarising the literature,gests that poverty levels and
numbers may well have declined over the last feargjebut inequality increased. This
finding of worsening income inequality is found avey Van der Berg et al. (2006) who
find — contrary to some other analysts — that pgvaeclined over the same period. While
the picture in respect of income poverty is noacl¢here is general agreement that there
has been progress in respect of several non-in@apects of poverty, such as access to
safe water and electricity. However, although thbes been a relatively large-scale
government-subsidized housing problem, there hasbaen much success in bringing
down the number of households lacking decent hgudihe improvement in the income
poverty situation, to the extent it has occurradliniked more to expansion of the grant
system than to increased employment or earnings.

2. The legislative and institutional
framework

As with the previous section, this one describes davelopment of the legislative and
institutional framework since the early 1990s, tasas in the mid-1990s that some of the
most important changes occurred. Once again, hawéve description includes some
references to the apartheid era as the new frankewas built on the basis of the earlier




one, which itself drew largely on the British franek, but with overt racial dimensions
which were peculiar to South Africa.

The legal framework

The LRA provides for registration of trade unionsdaemployer organisations, and
federations of these two types of organisationhwlie Department of Labour. There are
several benefits to registering. In particularjstsgged unions are guaranteed organisational
rights if they can prove that they are “represéveatand collective agreements between
registered trade unions and registered employgen@ations are binding on members.

The relatively simple requirements for registratiesulted in a large number of
unions and employer organisations registering #ffiepromulgation of the Act. The LRA
states that both types of organisation should ress¢heir principal purpose regulating
relations between employees and employers. It became clear that some organisations
were registering for other purposes. In particulsome of the organisations were
established by labour consultants to assist witfaiurismissals and other individual
worker problems. In some of these cases, worketfs @gimplaints would only “join” and
pay fees when consulting the “organisation”. An adraent to the Act in 2002 stated that
the Department would only register “genuine” orgations. As seen below, this resulted
in the de-registration of a substantial numberaalyeregistered.

The LRA does not explicitly afford a right to cadtere bargaining but probably
effectively accords enough related rights to satisé ILO definition and convention. The
Act does not oblige employers to bargain. As Todd0d: 42) explains, the Act thus
encourages “process voluntarism”, but this is dagainst the background of other
measures — in particular the Basic Conditions oplegment — that prescribe minimum
standards.

The LRA does not prescribe at what level bargairshguld occur. However, only
registered unions and registered employer orgaoigatan establish bargaining councils.
The LRA allows for extension of agreements to namhbers if the union/s who sign the
agreement represent a majority of all employedksarworkplace.

The LRA does not prescribe what issues can be edviy collective bargaining.
However, Todd (2004: 55) notes that wages haveeterid dominate, while other
“important non-distributive matters” tend to gegtexted. He attributes this in part to the
importance of wages, and in part to the adversagldtionship that is common in
negotiations and that he sees as discouragingssigcuof non-distributive issues.

The LRA regulates strikes and lock-outs, describimgletail the substantive and
procedural requirements for these events to betépted”. Where a strike is protected,
workers are not considered to have committed achre&contract or delict and so cannot
be dismissed simply on account of striking. Howeeenployees in “essential services” do
not have the same rights in respect of strikesteer avorkers.

Bargaining councils, which replace the industrialiecils of the apartheid era, bring
together employers or employer organisations andngrwithin a particular sector. The
parties do not need to represent the majority akess or employers within the sector to
establish a bargaining council. The council’s cibmsbn must, however, state how small
and medium enterprises are to be represented.

Bargaining councils are responsible for enforcemehttheir own collective
agreements, and can request the Minister to ddsigmgents who fulfil this responsibility.
Where this is done, the agents are accorded stibsfaowers, including the right to enter
a workplace without a warrant and without givingppmotice. Godfrey et al. (2007) note
that employers falling under the bargaining countéinded to have better knowledge of
labour legislation and regulations than those detglhe councils. They suggest that this is




probably due to the more frequent inspections aaditoring, as well as the fact that the
council can be used to answer queries.

While for most sectors it is up to the employerd anions concerned to establish a
bargaining council, the LRA itself established Bhéblic Service Co-ordinating Bargaining
Council (PSCBC), and further allowed for the edtdivhent of separate councils for
sectors within the public service. At the time ofiting there are four public service
sectoral councils. The PSCBC covers national anavipcial government, but not
municipal government as municipal employees arecoasidered to be public servants.
The LRA does not explicitly provide for a separateincil for local government, but such
a council has been established.

The 1995 LRA also provided for workplace forums ietthwere intended to provide
a non-adversarial workplace-based forum where eyaptoand workers could discuss
non-distributive issues. Very few of these weralglitshed. Unions, in particular, feared
that these forums could serve to co-opt workers radldice their willingness to oppose
employer proposals.

Both the LRA and the Basic Conditions of Employméat (BCEA) (see below)
focus on employees. In response to increasing re&®ef outsourcing, sub-contracting,
home-working and other practices which do not havesimple employer-employee
relationship, both of these acts were amended @2 20 provide protection to workers in
these “atypical” situations. In particular, theseeniow a presumption that a person is an
employee rather than an independent employer urdesst of characteristics can be
provide. The LRA also now makes anyone who engam&evs through a labour broker or
employment agency co-responsible for contraventibibargaining council agreements,
sectoral determinations or similar measures.

There are a number of other laws which do not @saldirectly with industrial
relations and collective bargaining as the LRA, bdtich affect the context in which
unions and employer organisations operate andoteiebargaining occurs. Perhaps most
important is the BCEA of 1997. As the name implibg, primary aim of the act is to set a
floor of minimum conditions for all workers. Bargaig under the LRA then serves to
improve those conditions where workers and empkyae sufficiently organised to
bargain. The sectoral determinations also focushose sectors in which there are large
numbers of less skilled workers, on the assumgtian those with more skills will have
greater bargaining power. The BCEA is thus seepragding protection to “vulnerable”
workers. The BCEA covers all employees except thas&ing under 24 hours per month.
It specifies conditions of work and contracts, lolaes not specify minimum wages.
However, it provides for the promulgation of mieisal and sectoral determinations which
generally specify both minimum wages and conditiéhisile there is some provision for
“variation” of the minima specified in the BCEA, etbe variations should not result in a
situation where the employees are worse off thap would be without variation.

In advising the Minister on sectoral determinatjotiee five-person Employment
Conditions Commission established by the Act isumagl to consider the following
criteria (section 54(3)):

« the ability of employers to carry out their busimesiccessfully
e the alleviation of poverty
e the cost of living

« the likely impact of any proposed condition of eoyhent or minimum wages
on current employment or the creation of employment

e the operation of small, medium or micro-enterprized new enterprises

* wage differentials and inequality
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*  the possible impact of any proposed conditionsmopleyment on the health,
safety and welfare of workers in the sector conegrn

e Any other information made available to the Commiss

The Employment Equity Act of 1998 is important iromoting the advancement of
black people, women, and people with disabilities the workforce. The Skills
Development Act of 1999 provides for the structuard processes related to the National
Skills Development Strategy, including a set ofteed education and training authorities
(SETASs) and the system of learnerships. The Uneynmat Insurance Act provides for a
contributory system of insurance against unemplaoyraed maternity. The Compensation
for Industrial Diseases Act provides for compersafor the injured or diseased person or
their survivors in cases of work-related injury disease. The National Economic
Development and Labour Council (NEDLAC) Act of 198¢bvides for the establishment
of a forum which brings together government, emetognd labour representatives and —
to a lesser extent — community representativesidgouds economic and development
policy which extends beyond a particular sectomorkplace. NEDLAC is thus South
Africa's foremost “social dialogue” forum for theditional social partners.

Several observers suggest that the existence @frateplaws and structures in
relation to particular labour-related issues hasaliraged the inclusion of these issues in
collective bargaining. Thus, Godfrey et al. (200&gue that although the Skills
Development Act provides for officials of bargaigioouncils to be invited onto the boards
of the SETAS, this seems to have seldom occurrldewraining is now seldom included
in general collective bargaining. They contrass thiith the situation in the industrial
councils which were the predecessors of the bargagouncils prior to the LRA, and note
that some of these councils had training schemdadustrial training boards. Elsley’s
(2007) observation that skills development is almus/er mentioned in the agreements
that make up the large Labour Research Serviceatmh provides support for this view.

Godfrey et al. note further that while the LRA pdms for bargaining councils to
make submissions to NEDLAC, for example on indaktpolicy, they know of no
examples of where this has occurred. Similarly, istér et al. (2005) point out that
although the Employment Equity Act specifies thaipoyers must consult “designated
groups” (i.e. black people, women and people witisalilities) through their
representatives or union, employment equity haslosel become part of collective
bargaining. In some cases employers create sepmdites for consulting on this issue, but
these are often used for information sharing rathen involving workers in drawing up
the plans. Nevertheless, the authors found sommmea of unions using the fact that the
employer needed their signature on the employmepnitye plan to extract some
concessions.

A further problem with the Employment Equity Act the way it allocates
responsibilities. Thus the Act gives many of thek& of monitoring progress to a
specialised agency, the Commission on Employmentitf.qHowever, it gives the
responsibility of monitoring wage differentials téhe Employment Conditions
Commission. The latter is established in terms loé BCEA and has, as main
responsibility, advising the Minister of Labour omnimum wages and conditions for
“vulnerable” workers, and in particular on sectoaald ministerial determinations. This
division of responsibilities, combined with resista from some employers to providing
information on wages, has resulted in serious weégiEmonitoring of wage differentials.
This is unfortunate as, with the Commission on Ewplent Equity having focused
primarily on advancement into the top levels of kierarchy, it means that the Act is of
less relevance to other workers.

Beyond regular employment, Government sees the rielggh Public Works
Programme (EPWP), introduced in 2002 as a five-ygagramme, as one of the key
initiatives for addressing poverty and unemployméfite EPWP is relevant for our
purposes to the extent that it allows for a formeofployment that is not governed by the
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usual labour laws. The programme was, at its inictidn, discussed in NEDLAC. The
social partners agreed to the introduction of EPWR set of conditions were met,
including that the employment would be short-tefithe conditions were specified in a
Code of Good Practice and Ministerial Determinatitor Special Public Works
Programmes. However, there is evidence that thesgonsible for implementing EPWP
are often aware of these measures, and — wherathegware — often do not comply with
them. It seems further that the claim that thaatiite has created one million jobs should
not be interpreted as a huge success. Firstly, mathe “jobs” have been very short term.
Secondly, it seems that the definition of “job” Hasen very loose, to include various
forms of training.

South Africa thus has a set of policies and leg@lathat can appear impressive
when each piece is viewed on its own. However, lprob can arise in how they interact —
or do not interact — with each other. The fact thdarge number of policies have been
introduced or reviewed over a relatively short perhas contributed to the likelihood of
lack of coordination. In particular, the plethorfimstitutions and bodies that have been
created to take forward the policies and legistatian result in un-coordinated policy as it
is very difficult for any individual actor or ingtition to know what all the other relevant
actors are doing. The difficulties are increase@mvthere is need for coordination across
sectors. Further difficulties are caused when tlaeeeactual or potential conflicts between
the objectives of different policies. Of especiabpbrtance for our purposes is the policy
around black economic empowerment, which is oftesoaiated with promotion and
incentives for small (black) businesses, and ptimiecof the workers whom these
businesses might employ.

In some circles it has become accepted wisdom3bath Africa’s growth has been
hampered by excessive labour regulation, whichls® @een as a cause of the high
unemployment rate. However, Godfrey et al. (206)nfl that virtually all employer
respondents to their investigation reported othetdrs as posing more of a threat to their
business than labour regulations. Some explicitknawledged that labour regulations
had certain benefits. Benefits included limitingngaetition on labour costs and thus
discouraging labour unrest. In addition, all regpents agreed that it was necessary to
have a floor of rights and standards.

Key actors

Table 7 gives the number of unions and employemmsgtions registered with the
Department of Labour, as well as the reported meshige of the registered unions
(Personal communication, Department of Labour).r@here no figures for 2005 as the
Department did not collate the information in tlyatrr. The Department also does not as
yet count the number of employers who are membietiseoemployer organisations. The
figures all show an upward trend up until 2002]dieked by a sharp drop in 2003. The
number of unions and employer organisations tenddetcrease further in subsequent
years, but the trend in the number of union memiselesss clear. In particular, while 2007
has by far the smallest number of unions, the nurobenembers is similar to that for
2003. Simple division gives an average union siz&20338 members in 2007, compared
to less than 10,000 for each of the previous y&drs.sharp decrease in 2003 is explained
by the Registrar’'s deregistering about 150 unidtey dhe 2002 amendment to the LRA
introduced the criteria that unions and employgaaisations must be “genuine”. The 3.2
million members of registered unions recorded fa2is not too different from the figure
of 3.3 million union members recorded in the LFS.
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Table 7. Registered unions, membership and employer organisations,

2000-07
Year Unions Membership or:;:?slgzﬁ;s;
2000 464 3552113 252
2001 485 3939075 265
2002 504 4069000 270
2003 365 3277685 238
2004 341 3175910 225
2006 335 3049860 213
2007 261 3220245 201

The Department of Labour's annual report for the period April 2007 to March 2008 (2008:
38) notes that 99 applications for registration were received from trade unions and employer
organisations over this period, but only 13 of these were approved.

The LRA also provides for registration of federagpalthough it says little further
about how they will be regulated. In late Octob80& the Department had 21 union
federations on its database. Of these, the moreeaskere the Federation of Unions of
South Africa (FEDUSA), National Council of Trade idns (NACTU), COSATU, the
Movement for Social Justice, Confederation of Sdftiica Workers Union, International
Federation of Building and Wood Workers, Union o0boH, Agricultural, Hotel,
Restaurant, Catering, Tobacco and Allied workerdobnand International Textile
Garment and Leather Workers Federation Africa. Thst three of these enjoy
representation on NEDLAC. FEDUSA brings togetheions that traditionally organised
white, skilled workers. NACTU’s history is alignedith the Africanist and black
consciousness tradition, in contrast to COSATUselalignment with the ANC.

The department had nine registered federationsnplayer organisations, of which
two are more active, namely the Steel and Engingelmdustries Federation of South
Africa and Confederation of Employers of Southerfiich. The website of the latter
(www.cofesa.org.za) describes it as an employergamsation rather than federation,
although its members straddle a range of sectdns. description of services offered
suggest that it focuses on providing advice andkrodupport through a country-wide
system of advisors rather than in building orgaiesaamong employers.

Business Unity South Africa, which represents eiypg@is on NEDLAC, is not
registered as an employer federation under the LBR#siness Unity South Africa was
formed in 2003 through the merger of the Black Bass Council and white-dominated
Business South Africa. Its website (www.busa.onggiates that it “represents South
African business on macro-economic and high-lessliés that affect it at the national and
international levels.”

Earlier we noted that in September 2007, 36% ofséhemployed in formal
businesses were members of trade unions. In contaly 7% of those employed in
informal businesses are trade union members. Esgdedifferently, informal sector union
members constitute only 1% of non-domestic empleyeieo are union members. Among
domestic workers, only 2% are recorded as belongirtgade union. Due, among others,
to the differing interpretations of how to implenbetihe definition of the informal
economy, there are no reliable estimates of thenéxaf unionisation among informal
employees in formal businesses. The rate wouldhiodytbe lower than that for formal
workers.

COSATU has passed several resolutions about thertemze of organising informal
sector workers, and some COSATU affiliates havearsne attempts to do so. Examples
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of this include the efforts of the South Africanamsport & Allied Workers Union
(SATAWU) in respect of taxi drivers and those of tBouth African Clothing & Textile
Workers Union (SACTWU) in respect of home-basedksos. Moving beyond informal
sector to informal employees, who might be in fdrmerkplaces, Masondo (2008)
describes how the South African Commercial, Cateramd Allied Workers’ Union
(SACCAWU) has attempted to organise casual workatswon some benefits for them,
including maternity and sick paid leave, provisiohfree workplace uniforms and ten
years service awards. For some years, the Self@&ympl Workers Union existed as a
union that focused specifically on the informalteecalthough many of its members were
self-employed rather than employees. This Unionlor@er exists, and thus informal
sector workers are now organised primarily — bunsity — from within mainstream
unions.

We therefore, as before, focus below on the patteithin the formal sector which is
where collective bargaining is most likely to occagain relying on the LFS of September
2007. The discussion that follows is intended t@ g picture both of the distribution of
these workers by type of enterprise, industry atalipation, and the levels of trade union
membership within each.

In terms of type of establishment, 74% of those leggal in formal businesses report
that they work for a private business, while 11%oréworking for provincial government,
4% each for local and national (central) governmant 3% for a government enterprise.
Trade union membership is highest among proving@alernment employees, at 76%,
followed by 63% in local government, 56% in natibmg@vernment, 43% in private
enterprises, and 28% in private businesses. Thiv&y different pattern than would have
been found during the apartheid years, when tragumembership was concentrated in
the private sector. Despite the higher membershipsrin government, because of the
dominance of the private sector, 57% of union mesbhee found in the latter sector.

Table 8 records the highest rates of union memigersht 76% - in mining, but this
sector accounts for only 5% of all formal sectorptoyees. The next highest rate is in
community, social and personal services, wherege laumber of government employees
are found. This is followed by manufacturing. Rat® lowest in agriculture and
construction. The former was previously excludesdrfimuch of the labour legislation, and
has remained a difficult area in which to organi$ée latter includes many small
businesses, with a large informal sector alonggideformal sector, and many short-term
contracts, casual work, and other forms of informaployment. Membership rates are
also relatively low in trade and financial interrratbn, both of which were shown above
to be sectors which are growing in relative impac&in terms of numbers employed.
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Table 8. Formal sector employees by industry and union membership

Main industry Distribution % members
Agriculture, hunting, etc 8% 11%
Mining and quarrying 5% 76%
Manufacturing 16% 38%
Electricity, gas, etc 1% 36%
Construction % 12%
Wholesale and retail trade 20% 24%
Transport, storage, etc 5% 36%
Financial intermediation 13% 27%
Community, social , personal services 24% 58%
Total 100% 36%

Table 9 shows far less variation in union membgrshies across occupations than is
found across industries. The rate ranges from 2d%leémentary occupations to 48%
among professionals. The higher rates among piofeds and managers can be explained
by high rates of unionisation among government eyg#s, combined with the fact that
managers are covered by public sector collectivegdiaing. The low rates among
elementary workers, who could be argued to be thuss in need of collective action, is
of concern. Nevertheless, elementary workers adcéomn a substantial 14% of all
unionised workers.

Table 9. Formal sector employees by occupation and union membership

Main occupation Distribution % members
Managers 6% 37%
Professionals 9% 48%
Technical/ assoc professionals 12% 46%
Clerks 13% 33%
Service & sales workers 13% 35%
Skilled agricultural workers 1% 26%
Craft and related trades 13% 35%
Plant and machine operators 12% 46%
Elementary occupations 21% 24%
Total 100% 36%

The bargaining councils provided for in the LRA wagreatly in terms of their
geographical and sectoral scope and, partly assaltrén terms of their size. Some
councils are national, while others are restridtec particular province, region or city.
Some cater for a very specific industry, such asv@s Bag Manufacturing, while the
Metal & Engineering council covers a wide rangediferent products and has national
scope. In terms of broad industrial sector, of Hmproximately 53 private sector
bargaining councils active in late 2007:
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e« 20 were in manufacturing (motor, diamond cuttintptiing & related (4),
furniture (6), sugar, canvas (2), tyre, bags, meialengineering,
jewellery, chemical, wood & paper

e« 15 in services (hairdressing (4), laundry (2), goweent (6), entertainment,
contract cleaning)

e 6in construction (all building industry)

e 5intrade (hospitality (3), meat, commercial digitive)

e 4intransport (road freight, Transnet, road pagsemotor ferry)
e 2in agriculture and fishing (wheat, fishing)

e 1lin utilities (electrical).

In terms of coverage of total employees in eachosedf the labour market, only
manufacturing, transport and community services atively well covered. Good
coverage of transport is largely the result of doeincil within Transnet, a parastatal.
Within services, Godfrey et al. (2007) surmise tha councils for hairdressing and
contract cleaning probably survive because emptogee them as a way of regulating
conditions of employment rather than as a reflectb trade union organisation. Indeed,
the contract cleaning agreement specifies lowerewdlgan the sectoral determination that
covers contract cleaning in other parts of the trgun

Godfrey et al. (2006) estimate that, of the apprately 9,5 million employees
covered by the LRA and BCEA, about 25% are covésedargaining council agreements.
This estimate includes those covered because ehgxin of agreements to non-parties.
Bargaining council coverage increases to just uadiird of employees if the calculation
is restricted to employees in occupational categof9, namely clerks, service and shop
workers, skilled agriculture and fishery workengftand related trades workers, plant and
machine operators and assemblers, and elementaskil(ed) workers. Nearly 5% of the
employees covered by councils have employers wieo ret members of employer
associations party to the council, but who aresteged with it.

Godfrey et al. (2006) estimate further that theersectoral determinations that came
into effect between 1997 and 2006 covered apprdeimeB6%, or about 3,4 million
employees i.e. a significantly larger number thb@ touncils. The number of workers
covered by determinations would be even largentedth the addition of a determination
for the hospitality sector.

Godfrey et al. (2006: 24) estimate that less thém & formal sector employees
covered by bargaining council are in this situatéena result of extension of agreements.
Bhorat et al. (2008) note further that almost 8@applications for exemption are granted.
These two estimates suggest that accusations Heatbargaining council unfairly
disadvantages those who do not want to be partaoéilargely misplaced.

The number of bargaining councils decreased fromin87995 to just over 50 in
2007. Part of this decrease is explained by mergirsgional and sub-sectoral councils
into single, larger, national councils. Despite tleerease in the number of councils, the
number of employees covered has increased ovesaime period. Godfrey et al. (2007)
estimate that private sector councils covered 1(RBemployees in 2004 as compared to
823,823 in 1995. If public sector workers are ideld, coverage in 2004 was estimated at
2,358,012.

Despite the mergers, there remain some very smoaflals. Macun (2008) points to
the examples of hairdressing councils in threeegitivhich between them cover about
2,200 employers and just over 7,000 workers. Hesurther that the employee parties to
the smaller councils tend to be independent (Ureffd to any federation), while
COSATU unions tend to dominate in the larger cdgndiften alongside other affiliated
unions and independent ones.
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The LRA encourages employer and employee partigevern themselves. Outside
intervention is provided for when the process dussggo smoothly, through bodies such as
the Commission for Conciliation, Mediation and Arhtion (CCMA) and the labour
courts. In addition, as noted above, the stateeuth the Minister of Labour’s issuing of
sectoral and ministerial determinations — can $peninimum wages and conditions for
“vulnerable” workers who are deemed unable to regmethemselves adequately.

While bargaining councils are themselves respoasibr enforcement of their
collective agreements, and the state does not aromitforcement of other collective
bargaining agreements, it has a stronger role foresment of wages and conditions
specified in the determinations. The Departmentdeasponsibility for both monitoring
and enforcement, with the general labour inspetgpia particular, meant to play a key
role. The inspectorate is organised on a provirmaals, and enforcement has varied across
provinces. The extent to which the state has pigblicand enforced the determinations
also differs widely by sector. In the domestic warkector, for example, there was a huge
publicity campaign when it was first introduceddagprovincial offices have done some
monitoring since then. In the taxi sector, in casty there appears to have been minimal
monitoring and enforcement. In this sector inspesctye probably (and understandably)
afraid to venture onto some of the taxi ranks gitrenviolence that recurs in this sector. In
some other sectors, such as agriculture, the empldyodies have disseminated
information, although this seems to have includestammination and encouragement in
terms of applying for variation (relaxation of sgieel conditions). In this sector,
inspectors’ relative inaction could be due, amotigers, to employers’ known reluctance
to have ‘strangers’ on their property. Legally, lewar, the employers do not have a right
to prevent inspections.

Collective bargaining and
social dialogue in practice

This subsection describes the different ways inctvlgiollective bargaining happens; what
structures are involved; what is covered in termssector, type of worker, type of
employer, and issues negotiated; and relative poivéifferent actors and institutions. The
sub-section draws, among others, on the work off@gdet al. (2007). This very
informative paper is based on in-depth intervievith wine bargaining councils, the three
statutory councils, the nascent “quasi-statutosfitralised bargaining forums in security
and cleaning, representatives of three more estadulinon-statutory centralised bargaining
forums, as well as actors in enterprise- or plaaél bargaining in retail trade and food
manufacturing. The latter two were chosen as reptesy one example of a sector in
which there is a sectoral determination and onengi@ of a sector where there is no such
determination. The interviews were complementednibgrviews with a stratified sample
of owners of small businesses.

The details in the paper by Godfrey et al. are inoluded here, but the overall
finding of a wide range of different contexts awdnfis for collective bargaining must be
stressed. This diversity could be seen as an ituticaf the success of the voluntary
approach implicit in South Africa’s industrial Iatation. It does, however, complicate
analysis and make it difficult to draw definite dirdh conclusions on most trends.

The picture is further complicated by the fact tiratsome industries the same
companies and unions are involved in several differlevels of bargaining
simultaneously. In particular, they may be partactectoral council but also engage in
company- or workplace-level bargaining. Godfreyalet(2007) suggest that in most cases
the parties will agree not to bargain beyond ojpmmat issues at the level of the
workplace. They give the example of the Metal andiBeering Bargaining Council as an
example of this approach. It is not clear, howetleat one can generalise from a few cases
of relatively strong sectoral forums to what hagpenthe country as a whole. Even in this
particular case, the unions only agreed to thigiotisn when employers agreed that wage
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increases would be added to the actual wage, r#tthercalculated on a minimum. This
ensured that employees in companies being paideati@/minimum continued to benefit
from a premium. Similarly, while the agreementlie tmotor industry also restricts wage
bargaining to central level, the agreement allows Wworkplace-based negotiation of
incentive schemes, which could result in higher fayworkers. The motor industry

agreement also provides for payment of workers raing to skills gained rather than

those actually being used in the current jobs, énguraging and rewarding involvement
in skills programmes.

The COSATU unions which engaged in centraliseddiaingg acknowledge that this
form of bargaining has both advantages and disddgas. On the plus side, having one
set of negotiations that covers the whole industearly requires far fewer time, staff,
money and other resources than engaging in sepaegtdiations at each workplace. On
the negative side, centralised bargaining can tréauloss of contact with individual
members. The latter is something that COSATU uniamsh their strong shopfloor
tradition, have traditionally emphasised. Uniongéhdevised a range of ways of trying to
minimise the disadvantages. These include holdiaggdining conferences prior to
negotiations, requesting inputs from members irerothays, leaving some things to be
negotiated at lower levels, and allocating the w@espbility for monitoring of
implementation to branch level. These strategies had varying success.

It might seem that multi-year agreements repreaeather way of cutting down on
the time and other resources spent on bargainieg wages and conditions. Employers
seem to have promoted this approach more than sinigmions are wary, in particular, of
negotiating wages for several years in a situatiorelatively volatile inflation. One way
in which this problem has been dealt with is bycHyeng that, if the inflation rate
increases above a specified rate, the increasefutiore years will be renegotiated or
adjusted according to a specified formula.

Moving beyond collective bargaining agreementsgcesithe promulgation of the
BCEA in 1997, ministerial and sectoral determinadichave been issued in respect of
agriculture, children in the performing arts, cigihgineering, contract cleaning, domestic
workers, forestry, hospitality, learnerships, ptévaecurity, small business, minibus taxis
and the wholesale & retail sector.

As noted above, sectoral determinations are ingkfatesectors in which workers are
vulnerable and unable to protect themselves. Thenrfiesion tries to encourage
employers and employees to organise so that theiesentatives can engage in collective
bargaining to set wages and conditions themselves.

While employers are also sometimes not well orgahighe employee side is
generally markedly weaker in terms of the percemtagemployees covered as well as the
existence of a large number of unions as againstosrtwo employer organisations. In
civil engineering, for example, the single empl@yerssociation registered for the sector
represents 60% of employers, while the two largesbns between them represent an
estimated 20% of workers employed by the assoa'atimembers. In contract cleaning
there was one employer association but seventegle tunions at the time when the
Commission was reviewing the determination fordbetor in 2004. In private security, 19
unions participated in the 2006 bargaining procestf) SATAWU being the only one
with members from all part of the country. Godfegyal. (2007) note that in security there
were also significant divisions among employers2@®6, for example, there were seven
employers’ associations involved in the negotiajowith two of these representing the
majority of organised employees.

Despite these low levels of organisation, severflti® sectors covered by
determinations have established bargaining forumehich they (attempt to) negotiate
agreements. The Department and Commission encotirageto submit these agreements
as input to the Commission’s deliberations. Unfoatiely, the negotiations are often
delayed, causing problems for the Commission whideds to ensure that its
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recommendations reach the Minister in time for a rdetermination to be published
before the lapse of the period covered by the iegisietermination. Where the nascent
forums provide the Commission with their agreemtrd, Commission tries to stay in line
with what has been agreed. There have, howeven hefew occasions in which the
Commission, after discussion, has made a recomrtienddifferent from that in the
parties’ agreement. It has justified this actiontloe basis that the employees in particular,
being poorly organised, are not always able tofgetand reasonable provisions in an
agreement bargained with a much stronger emplayy.p

The above discussion describes where bargainitg@pgening, and how the state
steps in when it is not. Here we add a short dsounsof cases where the relationship
breaks down, at least temporarily, between orgdnigerkers and employers. We use the
trends in strikes and lockouts as an indicatouchsreakdowns.

Strikes and lockouts should be reported to the Demt of Labour. While some
smaller incidents are undoubtedly not reported réperted incidents are likely to include
all the bigger incidents, whether in terms of diarator number of workers. The
Department does not, in its own reporting, distisybetween strikes and lockouts on the
grounds that it is often not clear which partydsponsible for a stoppage.

Table 10 shows a steady increase in the numbepding days lost over this period
(Department of Labour, 2008b). This is, howevet, matched by a steady increase in the
number of strikes. This apparent anomaly is explhioy the fact that strikes vary in terms
of both duration and number of workers involvede Bxtremely large number of days lost
in 2007 is explained primarily by the public seevistrike of June 2007, in which 323,887
national and provincial employees downed toolsdpproximately 25 days. This strike
accounted for over 8 million working days, abou®®8df total working days lost in that
year.

Table 10. Strike statistics, 2003-2007

Year Strikes Days lost Average duration
2003 62 979780 1.1
2004 49 1286 003 252
2005 102 2627 953 6.3
2006 99 4152 563 12.8
2007 75 9528 945 10.4

Some strikes affect only one company, while otredfect multiple companies. In
2007, 38 of the 75 strikes were single-company,wkE8e multi-employer, and seven
actions involved picketing. Only one example okeamdary strike was recorded in 2007.
The breakdown of strikes by type has, howevergdssubstantially each year.

Strikes are the most obvious indicator of a dispbtg not necessarily the best one.
More interesting, but more difficult, is the numlrpotential disputes that are averted,
and disputes that are resolved before they resudt strike of lockout. In this respect,
Macun (2008) reports that bargaining councils’ ibilo resolve disputes has improved
considerably, from below 30% to more than 50%.

As noted above, the NEDLAC Act established NEDLAS a forum for social
dialogue between the social partners. NEDLAC playéit role in the development of the
LRA and BCEA, and was also involved in the develepmof other labour-related
legislation. Perhaps inevitably, once the major tems were in place its role has become
less prominent. An alternative, or supplementamjerpretation of the relative quietness
compared to earlier years is that the South Afrigavernment of the twenty-first century
is less concerned about consultation than it waisdrirst years after 1994.
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3.

Collective bargaining and wages

This section draws on existing research and dagabiasrelation to collective bargaining
through bargaining councils and at firm level tectée the extent of coverage, the profile
of workers covered, and the level of settlement®e Jection tries to go beyond wages to
discuss to what extent collective bargaining covessies such as pension and provident
funds, medical funds, leave, etc. The section déseribes the extent to which wages and
conditions are set through the alternative mechanié the Employment Conditions
Commission. The section includes a brief discussiotiends in executive earnings since
this is sometimes raised as an issue in colleti@rgaining and discussions around wages.
The discussion is especially important in lighttobé overall high levels of a range of
different forms of inequality in South Africa.

The Labour Research Service’'s AWARD database isttbst comprehensive one
available of wages set through public and privedegaining council agreements, other
collective bargaining agreements and sectoral aétetions. Unfortunately, as at the time
of writing the database was being re-developetheltefore had not been fully updated for
2007 and beyond, making trend analysis unreliable therefore draw instead on Elsley’s
analysis as presented over the years in the SduitteA Labour Bulletin. (Trenton Elsley
works for Labour Research Service and is respanfiblAWARD.) Even for the years for
which fuller data are available, the trends shdaddaken as indicative as the addition of
new bargaining units to the database means thatdhwarisons across years are not
always comparing the same workplaces.

Elsley (2007) reports that in 2006 the median wagé¢he lowest paying occupations
in collective bargaining was just under R2,400 penth. He notes that this was less than
80% of the monthly expenditure required by averhgasehold of five to maintain a
modest low level standard of living, as calculatsdthe University of South Africa.
Average settlement levels for minimum wages in 2@@8e about two percentage points
higher than CPIX but more or less equal to foodeinflation, given that food inflation
outstripped overall inflation by a significant margver this period. Wages set through
sectoral determinations had increased slightlyefaitan those set through other means.
This could reflect a wider trend for increases ® Hetter at the lower end. However,
although such a trend could be expected to clogewaps between lower- and higher-
paid workers over time, this happens very slowld anhigher percentage increase for
lower paid workers sometimes translates into a ton&ease than for better paid workers
in terms of actual rands.

For 2007, Macun (2008) reports that increases wiblairgaining council agreements
averaged 7.2% for the unskilled, 6.9% for semils#iland 6.4% for skilled, confirming
other evidence of higher increases at the lower. elednotes, however, that the more
skilled workers are more likely to receive premizoee the prescribed minima. Macun
notes more generally that, despite increases thajenerally above inflation, productivity
growth has been higher than wage growth for sonagsyee. output has increased faster
than wages.

In addition to differences between occupations with particular workplace, and
differences across bargaining councils, sectorakrgenations and company-based
agreements, there are further disparities betwndusiries. Thus the Labour Research
Service noted in 2005 (Labour Bulletin, 2005) tthegt average minimum weekly wage for
private sector bargaining councils was R380 perkyesile for semi-skilled and skilled
workers the average minima were R652 per week. [Bhaest minimum wage for
unskilled workers in bargaining councils was R18&% gveek in electrical, while the
highest, for metal and engineering, was R647. Kinghe average minimum across the
sectoral determinations was R250 per week, sulistigiiower than the average minimum
for private sector bargaining councils.
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Table 11, which includes all instruments recordeditie LRS database, shows the
trend in average monthly minimum wages by industeyween 1998 and 2005 (Elsley
2007: 60). Average settlement levels were lowen tinflation up until 2002, after which
they equaled then rose above it. In wholesale atadl,rwhich shows the lowest wages of
the four sectors, increases lagged inflation ugl @304. In mining, which initially had
wages only slightly higher than those for tradenimum wage increases were consistently
above inflation, and substantially so from 2001 ardg. Elsley notes that these increases
occurred at a time when there was a marked recawvergetal prices. In services, for
which the database includes a large number of npaliagreements, the minimum started
below that for manufacturing but by 2005 was higthemn in the other three sectors. But
perhaps the most noteworthy aspect of the tablewbed the large differences between
wages in trade and those in manufacturing andcasvi

Table 11. Average monthly minimum wages by industry, 1998-2005

Year Manufacturing Trade Mining co??r\l/jigig
1998 1658 n/a 1234 1524
1999 1758 nia 1316 1667
2000 1884 1377 1416 1806
2001 1940 1425 1554 1923
2002 2031 1498 1784 2065
2003 2174 1576 2000 2265
2004 2291 1637 2325 2464
2005 2420 1736 2494 2680

Elsley's analysis of the previous year suggested Wage increases for 2005 were
lower than the previous year for both bilateral datgaining councils, but that the
decrease was more noticeable for the latter. Therloncreases could be explained by
several years of relatively low inflation. Overdlie increases, while lower than the
previous year, were higher than inflation.

Elsley’s (2007) article includes a strong plea diaions not to base their bargaining
only on inflation, but also to consider things likempany financial performance and
directors’ fees. Similarly, Humbulani Tshikalangetiee National Union of Mineworkers
is quoted as arguing that unions should look aptioeucer price index so as to be able to
argue on the basis of other costs facing employenther, he argues that at times of low
interest rates unions can argue about lower costsorrowed money that could be used to
increase wages.

On executive pay, Ndungu (2008) quotes journaligte reported that the “wage
gap” between executive pay and employee wages @4 h 2005 “and still expanding”.
He also quotes a study by Solidarity in 2005 tbantli remuneration for executives in the
private sector was 53 times greater than that dihary workers. An earlier article by the
Labour Research Service (2005) on directors’ faedas a Financial Mail article of the
previous year on the wide and increasing gap betwéd®t chief executive officers and
average or low-skilled employees were being pafte @rticle notes that while company
performance measured on pre-tax profit increased®¥p between 2003 and 2004,
executive directors’ fees increased by 38%. Inesties that it would take a mining worker
257 years to earn what the average executive direetrns in one year, while food and
beverage worker would take 115 years, a constructiorker 138 years, and a retail
worker 187 years.
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Ndungu (2008) also looks at wage gaps betweerotiest and highest paid workers.
His focus is on the public sector, where many maregre covered by the bargaining unit.
He suggests that the manager: worker gap hascinifi@reased substantially in the post-
apartheid era, from 16:1 in 1995, to 20:1 in 1986 & 30:1 in 2006. This could be, at
least in part, a result of the establishment oérsicg management service, as discussed in
the public sector case study below.

Narrowing our analysis to bargaining councils, 002, the Community Agency for
Social Enquiry developed a basic database for tepaBment of Labour to record
minimum wages prescribed in the bargaining coumgjteements. Comparisons are
complicated as some agreements specify wages perbile others do so by week or by
month. In addition, some agreements specify differainima for different areas or for
different parts of the industry or sector covered.

The database reveals that in 2007 some agreenigihspacified a minimum wage
for the unskilled that was less than R1,000 pertmorhese included Restaurant, Catering
& Allied and Hairdressing & Cosmetology in Pretosiad semi-national. At the other end
of the spectrum, the highest minimum for the lowsst! unskilled workers was found in
the agreement for Furniture KwaZulu-Natal, wherehinimum was R2,791 per month.

The analysis by Bhorat et al. (2008) illustratew ltbe very large increase in public
sector membership of bargaining councils over &éisé decade skews trend analysis of both
wages and membership. In their introduction, thb@s note that several previous studies
have found that union membership tends to be assocwith higher earnings, but do not
investigate the impact of falling under a bargagniouncil. They point to a single previous
study, but Butcher and Rouse in 2001, which fourad in 1995 African workers covered
by an industrial council agreement but who were urabn members earned about 10%
more than those not covered. If they were alsorumembers, they earned 30% more than
those not covered by a council.

Bhorat et al. develop their analysis by trying tatam occupation and industry codes
in the 1995 October household survey and 2005 ld-#hdse covered by bargaining
councils. After correcting for the geographicalameovered by the council agreements,
they then compare earnings across the two yeamsebp those covered and not covered,
and by public and private, occupation and industrnyl level. A repeated finding is that the
patterns that result can, at least in part, bea@xetl by the coverage of the public sector in
2005, but not in 1995, and the occupational contipmsof the public sector, with its large
number of professionals.

The coded and matched databases suggest that B 19% of formal sector
employees (almost 1.2 million workers) were covepgdoargaining council agreements,
while by 2005 this had more than doubled in moneg@age and absolute terms, to 32%
(2.5 million workers). However, more than half dibse covered by bargaining council
agreements in 2005 were employed in national, pom& and local government
departments. If these workers are included, cowestgod at 13% in 2005, or a little over
1 million workers. The number of professionals rested to be covered by bargaining
councils meanwhile increased from about 20,000 ¢venthan 750,000, of whom 94%
were in the public sector.

In terms of earnings, in the aggregate membership lwargaining council was not
associated with higher mean earnings. For Africarkers, however, there did seem to be
an earnings premium associated with membershipilaé8iyp when disaggregated by
industry, there is generally no statistical diffeze in earnings between those covered and
those not covered. However, in 2005, workers fglimder the public sector bargaining
councils earned more than those in the privateosed well as formal sector employees
falling outside of any bargaining council. This agprobably reflects the large number of
professionals as well as coverage of manager®ipublic sector.

Looking beyond wages, section 28 of the LRA givasghining councils the power
“to establish and administer pension, provident,dice aid, sick pay, holiday,
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unemployment and training schemes or funds or amjlas schemes or funds for the
benefit of one or more of the parties to the baniggi council or their members”
(Budlender & Sadeck, 2007). These funds, like tl@nnagreements, can be extended to
non-parties.

In 2007, about two thirds (27) private sector cadisndbad at least one fund
(Budlender & Sadeck, 2007). These councils togetioeered over 800,000 employees
and nearly 50,000 employers, but fewer employeesavered by funds as some funds do
not cover all employees in the scope. In some s, a particular benefit is covered by
another fund. For example, in most instances disabind survivor benefits are provided
through provident or pension funds. Overall, 13remis had pension funds, 22 provident
funds, 15 medical funds, 14 sick pay funds, 17l funds, 14 survivor benefits, and
14 leave pay funds.

Moving beyond bargaining, Table 12 gives the minimwage prescribed for each
sector covered by a sectoral determination underBBEA as at mid-November 2007
(information provided by Antoinette Radue, Depantinef Labour). The table shows the
wages specified for the lowest paid category ofkepmhere wages are prescribed for
more than one category, and for the lowest-paid esgere different wages are prescribed
for different areas. The Employment Condition Cossion, which makes
recommendations to the Minister of Labour in resmédhe determinations, has a policy
of not recommending wages below the level of theeage grant. However, the forestry
minimum is currently below that level.

Table 12. Minimum wages as at November 2007

Sector Lowest minimum
Agriculture R989.80 per month
Civil engineering R11.23 per hour
Contract cleaning R7.40 per hour
Domestic workers R5.24 per hour
Forestry R836 per month
Hospitality R1480 per month
Private security R1500 pm; R5.05 ph
Taxi R231.39 per week
Wholesale & retail R293.98 per week

Specifying minimum wages is one thing. The questi@n arises as to whether the
wage-setting minima are enforced. Some informatianthis is available in respect of
domestic workers and agriculture, both of which seetors for which minima were not
specified until very recently. For domestic workehe number of workers in this category
is so large that the labour force sample providesufficiently large sub-sample for
analysis. Comparison of labour force data fromwa years after the introduction of the
determination with data from immediately before tle¢ermination came into effect shows
a marked upward trend in wages. However, it is alddent that many domestic workers
were still being paid below the specified minimum.

In agriculture, a small survey (Naidoo & ManganeB@05) of 454 workers in the
Eastern Cape about a year after the introductioth@fsectoral determination found that
there had definitely been improvements, but thatlédvel of compliance was higher in
respect of wages than in respect of other provssisuch as pay-slips, payment for
overtime and work on Sundays and public holidaysl, @ductions. The researchers also
found that women earned wages that were noticdailgr than those for men, but noted
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that this was at least in part related to the tygigsbs that they did. In particular, 42% of
the women did domestic work on the farms.

There is evidence that agricultural employers apeeiasingly using labour brokers
either to avoid having to deal with the bureaucrdabgmselves, or as a way of
circumventing the law. In theory these strateghesukl not allow for non-compliance, as
the law extends to labour brokers. However, detgction-compliance and enforcing
compliance could become more difficult.

Wage-setting instruments do not stipulate differaiges for male and female
workers in the same job, as was sometimes theicasage determinations and industrial
council agreements in the 1980s. Indeed, stipuladibdifferent wages would today be
unconstitutional. The absence of explicit discriation does not, however, mean that
women and men have equivalent earnings. In 200leXample, mean hourly earnings of
employed women in South Africa stood at R8.40 fdrican women and R9.73 for
African men compared to R28.17 for white women B38.92 for white men (Budlender,
47). Analysis of more recent data is likely to shewimilar ranking. As in other countries,
these differences are in part due to women andterating to have different occupations
and be employed in different industries, with tlenéle-dominated occupations and
industries tending to be remunerated at a lowee ralative to qualifications. The
introduction of occupation-specific dispensatiomsriurses, teachers and social workers in
public service will go some way in breaking thistpan for the workers concerned.

4.  Addressing the challenges

This section presents a series of case studiesligfictive bargaining. The case studies
focus on examples of collective bargaining thatragsl a range of issues that arise in the
South African context. Some of these are speaifiSouth Africa, while others will be
found in other countries. The examples are not in@abe representative of all collective
bargaining. Indeed, an attempt has been made imdmexamples of unions and employer
organisations that have extended the boundaridsm@faining. The studies are also not
intended to be comprehensive, but rather highligipects of each case that are especially
interesting for our purposes. Information for tlase studies is drawn from interviews with
and documents supplied by key informants as wefllaas existing literature. In particular,
the South African Labour Bulletin provided the lsafgir a number of the cases.

Bargaining in the public sector?

Any set of South African case studies would be mmgiete without one on public sector
bargaining, given both the size of the workforcat th covers, the fact that this part of the
labour force has significantly increased its cdnftion to union membership in the
country, and the often turbulent relationship betwenions and government over recent
years. The sector is also especially interestirmgbige prior to 1994 there was virtually no
collective bargaining in the public service. Po384, the bargaining process has pitted a
single employer against large unions, from difféeréederations, and with differing
positions even within the same federation. Therfoin which they bargain is also still a
relatively new institution.

Hassen provides a history which explains the cdritexvhich negotiations in the
public sector have taken place. He notes that thié Bcument was ambiguous as to what
would happen with the public service. It stated@inthat the government would need to
assess whether the service needed to be expandechivacted. The White Paper on
Transformation of the Public Service that followmdvided for the minimum wage within

2 This case study draws drabour Bulletin, June 2004Labour Bulletin, Aug. 2004; Labour Bulletin, Mar. 2005; Hassen,
Mar. 2005; Aroun & Essa, 2007; Hassen 2007.
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the public service to be increased to R1500 by7199r the reduction of wage
differentials, for development of career paths, &odimprovement of conditions for
women and people with disabilities.

The multi-year agreement that was signed in 199%®doced voluntary severance
packages that were intended to “right-size” (i.entcact) the public service, with the
savings obtained meant to allow for large salacyeases over the three-year period. The
right-sizing was, to some extent, needed becautieeaiay the post-1994 government had
had to accommodate employees from the 17 admitiestgathat made up the balkanized
apartheid South Africa. The desire to right-sizestralso, however, be seen in the context
of a government moving towards adoption of the mooeservative macro-economic
policy of GEAR. For the following years, negotiat®othus focused on both the size and
shape of the public sector and the level of sadaen underlying question in respect of
size and shape was the extent to which employemddshave a say in decision-making
around these issues.

The 1996 multi-year agreement did not last more thgear as government said that
the required savings had not been realized. Urdagnsed to a reduction in planned wages,
on the basis that there would be a joint governmerdn process of auditing skills,
service delivery and personnel.

1999/2000 saw the first national public sectokstrivhich lasted for two days. The
strike focused mainly on wages. Members of all 1Blijg service unions participated,
including the traditionally white and more consémn@ unions. After the strike, the
government unilaterally implemented wages. It datgooduced the Senior Management
Service, a flexible pay structure for managers pedormance contracts, and withdrew
from the audit processes claiming that these lahiteanagerial autonomy. In response,
unions demanded in the 2000/1 wage negotiationsthieae be a Public Service Jobs
Summit. This duly took place in January 2001. Tinamit was interpreted as giving back
to the unions some say over the planned restragtuiiihe negotiations of the next year
saw government agreeing to create an addition@bRJpbs.

In 2001, the parties entered into another multFry@age agreement, with wage
increases set at inflation plus agreed percentagasrms of restructuring, however, the
agreement gave management powers to reduce thdonamkin relation to those “in
excess of establishment”, the majority of whom wiesss skilled workers. Hassen notes
that the overall size of the public sector hadaalyedecreased 11.4% between 1996 and
2001.

This three-year agreement ran its course, nectgsgitaew wage negotiations in
2004. In July 2004, after four months of negotiatigovernment declared a dispute after a
failed conciliation process. Government had iryidghbled an offer of 5.4%, which it
subsequently increased marginally to 5.5% by sigftmoney from housing to wages.
Unions had meanwhile dropped their demand far nsofestantially, from 10-12% to
8.5%. On 16 August the COSATU unions announced thay would embark on a
programme of action in protest. Early the next y&atwin Molahlehi, chairperson of the
PSCBC, commented that the eventual signing of th#iqyear agreement had been an
important milestone, but “was not an easy tasictoewe”.

In contrast to 2004, 2007 saw a major month-lomiestthat involved employees
from across all 17 public sector unions and thsitilited in an increase substantially higher
than had been planned by government.

The 2004 agreement was due to lapse in July 20pDdsober 2006 the unions had
consolidated and submitted their demands. Goverhmas meant to place its offer on the
table in January 2008, but came with its first offehich lacked detail, in February 2007.
Government said that one reason for their delaythaisthey wanted to address the issue
of recruiting and retaining professionals — an esskealt with in the case study on the
occupation-specific dispensation (OSD) for nur3dwe unions, frustrated by the ongoing
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delays, declared a dispute in the hope that thiddvimrce the employers to provide more
information more speedily.

The strike was successful to the extent that thie shoved from its offer of 4% to a
7.5% basic increase outside of other benefits. Jdrties also entered in an agreement
about the return to work, how pay would be dockadd developed a framework to
conclude a minimum service level agreement. ArourEgsa (2007) suggest that this
settlement was the result of political interventiather than collective bargaining. They
quote the central executive officer of the metal angineering bargaining council’'s view
that government contributed to the problem by isguiltimatums. Their informant noted
that this tactic that was common during the apaitiiears but was one that sectors with a
more “mature” relationship tried to avoid.

Hassen (2007) observes that outsourcing has beadsieong feature” in the public
service. He suggests that this is, at least partlyesponse to relatively high entry-level
wages for less skilled workers. Hassen states uwha&ins perceive outsourcing as a
disguised form of privatization. However, it seethat this issue has not been raised in a
major way within public sector bargaining.

A problem that is to some extent peculiar to gowent bargaining is that the
government budget is drawn up in advance of thgdmaing process. This places limits on
what government is able to offer in terms of inses unless increases are balanced in
reductions in the size of the workforce. The probie not, however, insurmountable, as it
is possible for government to introduce supplemgritadgets to make up any shortfall.

Occupation-specific dispensation for nurses?

In 2006 government announced that it would be duoing OSDs for selected categories
of government employees. These dispensations weraded to address the fact that the
standard salary packages negotiated in the PSCB€ m@& seen to be attracting and
retaining sufficient workers in the targeted catézg Over the subsequent period, such
dispensations have been discussed with unionsseqirg a range of different categories,
including nurses, teachers, social workers andegrdsrs. This case study focuses on
nurses. The shortages in this category have besredated by the HIV/AIDS epidemic.
The epidemic has both increased the demand foiqpsittor nurses and exacerbated the
pressures and difficulties faced by these workeublic sector wages also have to compete
with the higher wages in both the private sectothini South Africa and a range of
overseas countries eager to “poach” trained nurses.

As noted above, OSDs were mooted in the 2004 reggwis. They were officially
announced in 2006 and it was clear from the dtattriurses would be covered. However,
negotiations commenced only in September 2007t &k this time for government to
develop the framework that would be used as this lb@sthe negotiations.

Nurses were the first group to reach agreementgatiernment, and implementation
began in March 2008, six months after originallarmied by government. The nurses’
agreement was followed in April 2008 by one withdieers. At the time of writing, social
workers — who fall within the same Public Healthelfare Sectoral Bargaining Council
as nurses — had still not reached agreement witkrgment and the issue had therefore
gone for conciliation. One on the main stumblingclis is that social workers feel that
they should receive higher salaries than nurses.

A representative of the Democratic Nursing Orgaiisa of South Africa
(DENOSA) identified the five most important aspeaftshe new dispensation as follows:

3 J. “JC” Magagula and T. Gwagwa of the Democratizs¥s Organization of South Africa are thankedtlieir assistance
with this case study.

26



« Extension of monetary rewards for qualificationsydoed the few “scarce
skills” previously covered to a wider range of gpBrations

« Development of a career path whereby nurses care mpwards further than
through the small increases associated with thedtBhes previously
provided for every salary level.

¢ Recognition and rewarding of years of experienceether in the private or
public sector, whereas previously only years in poélic sector were
recognised.

e Pay progression associated with two-yearly evalnati

«  Grade progression which allows a nurse to earnséthary of a higher level
even without promotion to that level.

The introduction of the OSD resulted in a subsgdrticrease for entry level nurses,
from R86,000 per annum to R106,000. This increas® mgher than initially proposed by
government, which envisaged the starting salarg nfirse with a four-year qualification
and one year of community service as being R90,0B6vernment’s proposal for the
entry level for those with specialities was R153d1 this was revised to R160,000
through bargaining.

Every nurse already in employment was guaranteet swmrt of increase. However,
the extent of the increases varied widely dependmgexample, on prior experience as
well as specialisations. The OSD agreement, whiah $everal long detailed tables,
illustrates the complexity of the new system. TRieet to which the pay progression will
result in higher wages is not yet known as the #ssluations will only take place two
years after implementation.

There are a total of around 110,000 nurses in tidigosector, of which about 53,000
are members of DENOSA. About a further 40,000 workthe private sector or at
municipal level, with a small number in the non{fir@ector, giving a total of about
150,000 nurses registered with the South Africarsig Council as practising.

Five unions in total represent nurses in the baiggicouncil. The unions, for the
most part, took similar positions in the OSD negidns. Together, they were able to win
a number of improvements to the original governnpeoposal, in addition to the increase
in the basic starting salary. Other gains includedognition of experience of those
working in specialised areas without the necespasj-basic qualifications, rewarding of
bridging courses for further qualifications, andpamsion of the list of speciality
gualifications from six to sixteen. The fact thhe tNational Treasury (2008:49) had to
allocate an extra R1 billion for implementationtbé OSD in the middle of the financial
year gives a sense of the real financial meanintdpege improvements. One demand that
the unions were not successful in winning was that years spent doing nursing-type
work before being registered with the South Afridédursing Council would be counted.

In addition to union-employer disagreements, thensihad to deal with opposition
from some of their members while the deal was bamgptiated. In early 2008 there was,
for example, a strike at Johannesburg hospitahdusihich a DENOSA shopsteward was
attacked. Members were angry that the OSD did atrdor specialities other than post-
basic training. Other members of DENOSA and oth@ons were confused by the fact
that the Minister of Health’s media statement heféérred to an 88% increase, without
making clear that this would apply only to thosdividuals who had a speciality and were
currently on the basic entry level salary. Furthesth the South African Democratic
Nurses Union and NEHAWU claimed, at least in thetfimonths, that some provinces
were implementing the OSD incorrectly (SowetanMdrch 2008). In late October 2008,
Business Day (28 October 2008) reported that sofaBBI@SA members were still not
getting the salaries to which they were entitledarthe OSD.

4 www.info.gov.za/speeches/2007/07061811451001 sitwwnloaded 10 Aug. 2008.
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The OSD only applies to nurses in the public secktwwever, once the OSD
agreement was concluded in the public sector, dntheo largest companies, Netcare,
adjusted its own salaries in line with the OSD.

Overall, the OSD can be claimed as a success inggiyreater rewards to a large,
underpaid and largely female workforce that debwecritical services. However, the OSD
has not yet solved one of the main problems it iméanded to address. Thus, in late
October 2008, a response to a parliamentary questionowledged that there were 16,362
vacant posts for professional nurses in public halsp 5,752 for staff nurses, and 10,403
for medical doctors (Business Day, 27 October 2008)

Collective bargaining and HIV/AIDS
in the mining industry®

The previous case study could be seen as a resfmiise HIV/AIDS epidemic from the
point of view of service providers to the extenattithe HIV&AIDS pandemic has
increased the urgency of the need to address healtker shortages. This case study, of
the mining industry, reflects a response from tbimtpof view of affected workers. While
the mining industry is not the only one in whicler have been collective bargaining and
agreements in respect of HIV/AIDS, it was one of first to have these and, in some
workplaces, to introduce anti-retrovirals for enys@es. And even today agreements on
HIV/AIDS are not commonplace. Thus Elsley (2007}esolittle evidence of workplace
responses to HIV/AIDS in the large collection ofregments that are housed with the
Labour Research Service, outside of road freight @dathing industries, and some of the
larger employers who engage in decentralised hargai

The mining industry, like road freight, is one whiwas has been even more severely
affected by HIV/AIDS than many others, with the @Gfeer of Mines estimating that
anywhere between 12.5% and 25% of employees aret@df. This high rate is in part due
to the industry’s heavy reliance on an almost esigkly male and largely migrant
workforce, among whom many live and work away fribweir families.

While the case study has HIV/AIDS as its focusingludes a description of the
collective bargaining set-up in the industry, aseaample of centralised bargaining in an
industry that is not at present covered by a banggicouncil.

Godfrey et al. (2007) describe this system of namusory centralised bargaining that
covers most of the gold and cold mining operatiasiéch make up a large part of the
South African mining industry. The Chamber of Minesthe employer party to the
bargaining forum, while unions are representedheyNational Union of Mine Workers
(NUM)(by far the largest), United Association ofusio Africa (UASA), Solidarity and the
South African Equity Workers’ Association. NUM, Wwia much larger membership than
any of the others, plays the lead role on the eyagoside. Some smaller unions have
members, and even recognition agreements, at gpedifes, but are not represented in
the bargaining forum. Within the forum, there drsee bargaining units: ‘category 3 to 8
employees’, ‘miners and artisans’, and ‘official#ith the first unit being far larger than
the others.

Although there is a single forum, there is not ssegily a single agreement. A two-
tier system of bargaining allows for unions and @amber to negotiate agreements at
sectoral level, with further mine-level negotiaioan operational as well as substantive
issues. Especially for wages, Godfrey et al. (2&Qiggest that employer companies often
use the forum to assist in reaching separate agmsnwith unions operating at their
mines. There are also, however, some centralisegtagnts on issues such as job grading
and long service awards and a range of initiatigesespect of industry-wide or broader

® This case study draws on interview with V. van ¥aniof Business Unity South Africa and F. Randerhef Chamber of

Mines.
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socio-economic issues. The main agreement’s sdepe=atends beyond the parties to the
extent that it specifies that where sub-contractimgurs, the main employer, i.e. the
contracting company, is responsible for health aafety standards. The contracting
company must also ensure that sub-contractors, asbaften small businesses, register
under relevant laws and make related contributions.

In 2003, NUM — with support from Solidarity and UAS- tabled a demand for a
single bargaining council covering gold, coal, jplam, diamonds and base metals. They
hoped that such a council could harmonise benaditsss all these sectors. The Chamber
and unions agreed that there should be a jointstigation of centralised bargaining,
including the possibility of establishing a bargaghcouncil. This was duly done, but no
firm decisions have as yet been taken. One of idggebt stumbling blocks is how to deal
with smaller mining operations.

NUM recognises that there are both advantages &uathdntages to collective
bargaining (Labour Bulletin, June 2004d). In paitae, it has recognised that reaching
agreement is not enough, but that this needs follogved by careful monitoring to ensure
that the agreements are monitored. Such monitdraeyoriginally been left to branches,
but in 2004 NUM estimated that seven-tenths ofdsswere not implemented with this
approach. The union therefore resolved to supplerbeanch monitoring with other
approaches.

NUM’s initiative in respect of the industry’s addseng HIV/AIDS go back to at
least 1991, although already in 1985 a survey fesh ltonducted to estimate prevalence
levels among mining workers. NUM'’s initiative remd in an agreement which set out
principles on issues such as non-discriminatiomfidentiality, training and benefits and
pre-employment testing. In 1992/3 and in 1995 érktmeetings were held to discuss the
issue. These, in turn, resulted in a range ofaimes, including the establishment of an
HIV/AIDS Committee within the Chamber of Mines. Mmwehile individual mining
companies supported a range of initiatives, randgnogn prevalence and knowledge-
attitude-practice surveys, through home-based qagrammes, training of nurse
counsellors and peer educators, free condom dititnitn awareness and education
programmes, free treatment for sexually transmitietkctions, and treatment of
opportunistic infections. Companies also incredgirgjarted making their HIV/AIDS
programmes available to surrounding communities enaking facilities available in
partnership with government. Once anti-retrovirsdatment became available, some
mining companies began supporting employees tcsadoeatment.

The Chamber of Mines estimates that mining compaspend between R220 and
R480 annually per employee on workplace-based HIV&Aprogrammes. There is further
expenditure on local community programmes as wel§ome cases, as for antiretroviral
treatment. These substantial expenditures have dremuraged by estimates of the cost to
companies of the epidemic. For example, a 2003nasti put the average cost per
employee dying in service from HIV/AIDS at R185,00ore than half (59%) of this
amount was attributable to medical costs, 22% $b pooductivity, 15% to absenteeism,
3% to funeral leave, and 1% to training costs.

While many of the discussions as to what shoulddre occurred within the forum,
the Chamber maintained from the start that healts not a bargaining issue, and that
employers were obliged to do whatever was necesednrgve a healthy workforce. From
its side, NUM has placed health care for all anckas to such care for dependents on the
table in the two-yearly wage negotiations, but pas forward its HIV/AIDS-specific
proposals in other forums and “platforms”. Nevelgss, there seems to be general
agreement that without pressure and ideas from Ntb®lemployer initiatives would not
have been extensive as they are. Further, clauséH\OAIDS are included in the main
agreements on wages and other conditions of em@oinThese agreements specify,
among others, that there should be “clear and eéeflludgets” in respect of prevention,
behaviour change initiatives, wellness programmkeat tinclude counselling, and
awareness-raising. Both the coal and gold miningeegents also specify that joint
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HIV/AIDS partnership structures should interact hwitousing forums in an effort to
accelerate provision of family accommodation. Whits they recognise the link between
single-sex hostels and the spread of HIV/AIDS.

In 2001 the Department of Mineral and Energy, them@ber and NUM formed a
tripartite committee on HIV/AIDS. The committee agd that there would be two-yearly
tripartite summits, with the first in 2003. At aliathis time, individual companies also
began signing HIV/AIDS agreements with unions ahd Chamber entered into an
agreement with the centralised recruitment agerypriovide home-based care for
terminally ill miners who had returned to homesdural areas.

Bargaining in local government®

As noted elsewhere, municipal government emplogeesot currently considered part of

the public service. The 284 municipalities andrteeiployees are therefore not covered by
the public service bargaining councils. This carelys therefore supplements the one
above on public sector bargaining.

The COSATU-aligned South African Municipal Workddaion (SAMWU) is the
majority union at the municipal level. It was fordh@ 1987 and in the early 1990s was the
fastest-growing union in the country. By 1995 idH#0,000 members. Today it has close
on 122,000 members. The union initially had maihlye collar members. As blacks
moved into higher positions and management, thenubegan to gain members among
these ranks as well.

During apartheid there were two types of industdauincils at municipal levels,
namely in-house arrangements in eight cities and provincial-level councils that
covered smaller towns (Mawbey, 2007). As the maf@nges in local government came
about post-1994, SAMWU used the opportunity fistesstablish an informal national
bargaining forum and subsequently, in 1997, tobdista centralized bargaining through
the South African Local Government Bargaining CoufSALGBC). SAMWU also
attempted to influence the shape of local governmianthe new dispensation by
nominating people to represent COSATU in the Natidrocal Government Negotiating
Forum which developed the framework for the thregs transition to democratic local
government.

The Independent Municipal and Allied Trade UnioNATU) is the second union
party in SALGBC. It was formed through a mergertlod old South African Municipal
Employees association, two city-based white unionBurban and Johannesburg and a
union representing black managers from black lac#horities. After its formation, many
coloured and Indian workers also gravitated toand & later years IMATU has recruited
some more black managers, as well as some bluar calbrkers. The change in
membership has been accompanied by a shift inrtlem’'s stance. For example, whereas
IMATU did not earlier participate in SAMWU's strike it has done so in more recent
years. The SALGBC's constitution states that agmdmrequire a two-thirds majority.
This clause gives IMATU an effective veto in angatireement.

Over its ten-year history, SALGBC has seen coMlectagreements reached on
wages, conditions of service, job evaluation, oigmional rights, medical aid, disciplinary
and grievance procedures, an essential servicesewark, agency shop, levels of
bargaining, levies, and rules for conducting prdeggs. In 2007, most of these were
consolidated into what became the “main” agreems&hich was extended to non-parties
by the Minister of Labour. The provisions in redpet organisational rights are more
generous than in many other sectors. In additiothéorights provided in the LRA, the
SALGBC agreement provides for 15 days time-off aliyufor shop steward training,

5 This case study draws on an interview with J. Meyvbf SAMWU.
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constituency meetings during working hours, fuikdi shop stewards (by district for
smaller municipalities), additional time-off forfmfe bearers and local labour forums.

The fact that the SALGBC, unlike the PSCBC, is explicitly provided for in the
LRA has allowed employers to threaten to withdraswnf the council when they have not
agreed with a union position. This happened in 2008n the employer party, the South
African Local Government Association (SALGA), wasihappy about SAMWU's
opposition to a proposed amendment that would lexauded entities that had been
commercialised or privatised from the bargaining (lrabour Bulletin, June 2004b). This
is an important issue at local government levelenshithere have been many examples of
various forms of privatisation, commercialisationfsourcing, and use of EPWP and other
forms of “community” employment to provide serviceghich standard municipal
employees would otherwise provide. On the issughef 2003 proposed amendment,
SAMWU declared a dispute through the CCMA. SALGAdlly agreed to an amended
definition of the scope of the council that inclad®mmercialised municipal entities, but
still excludes private sub-contracts and laboukérs. The debates around the wages and
conditions of workers in commercialised, privatissud otherwise outsourced forms of
provision have continued until today.

A further issue of debate is which workers showddirizluded when calculating the
wage gap and determining the appropriate wage c&&BIWU'’s current position on this
is that the wages of casual and contract workersvels as the salaries of municipal
managers should be considered when negotiating sv&ggl GA opposes this and, in
particular, is concerned to protect managers’ smdrom regulation, despite extensive
evidence of excessive packages and performance sesnuAt present managers’
remuneration is covered by Department of Provinarad Local Government regulations.
The union had hoped that the SALGBC could regulate

Another recent issue is how the OSD for nurses afitict the wage curve as some
municipalities have health services that employsesir SAMWU does not organise in the
public sector and was therefore not part of theohagions around the OSD. But the
increases in salaries of public sector nurses heddo demands from some municipal
nurses that they be transferred to provincial eympknt.

These debates are connected to another issue abatebeived ongoing attention
within the SALGBC, namely SAMWU’s attempts to reduevhat were significant
disparities in wages, conditions and benefits acthe different municipalities. Some of
these municipalities covered poorer areas whichneddhad local government at all during
the apartheid years. Others covered wealthy urlggiomerations that had sophisticated
administrations for white areas during apartheid,diter 1994 were extended to cover the
black townships and informal settlements.

When the SALGBC was established, many municipalleyegs were earning less
than R1,000 per month. Today, the bargaining co@gieement sets the minimum wage
at R3,350. This represents a 350% increase onothest wages over a period that saw
inflation increase by 80%. Wages for employees @trapolitan areas and those who earn
above the minimum in other areas have increased alower pace, but have also
outstripped inflation. Similar patterns of subsi@nimprovements for the worst off
alongside smaller improvements for the relativelyvantaged are observed in the
subsidiary agreements that cover non-wage issuea.few cases, the best-off workers
have lost some of their previous advantages. Famele, the introduction of a standard
medical aid subsidy was of great benefit to thgdanumber of workers who previously
did not have such a subsidy or could not affordrégiired member contribution. In the
Ekurhuleni municipality, some workers for whom tinenicipality previously contributed
100% of the membership fee must now contribute 4i@8mselves. Similarly, agreement
on a 40-hour working week meant longer hours fonesadministrative staff in large cities
whose hours of work had previously been shorter this.
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When SALGBC was established, the parties agreetl @ahdatabank would be
established that would record wages and conditiorgsach municipality, as well as other
information, such as that relating to municipal getd. A specific agreement of February
2003 provided a more detailed list of the informatthat municipalities should submit to
the data bank. Such a data bank would have alldarethore informed, “evidence-based”
bargaining. However, municipalities stopped subingtregular data when the facility to
upload data from their payrolls at any point in yfe&ar was removed. SALGBC has thus
not been able to establish the hoped-for conselidata bank. This has hampered moves
towards aligning wages and conditions.

Black economic empowerment

As discussed above, black economic empowerment YBBEE been an important policy
thrust in post-apartheid South Africa, especiallying the Mbeki years. As also discussed,
the promotion of small business that is part o$ tthirust has in some cases presented
obstacles to achieving improvements in employeeewagnd working conditions. This
sub-section presents two case studies of blackoegierempowerment initiatives that have
attempted to benefit substantial numbers of orgirmanployees, as well as a third case
study related to the 2010 World Cup, which is scitedito take place in South Africa.

The first example concerns the agreement annoumgéhgloGold Ashanti, one of
the major mines, with unions NUM, USASA and Solilarand black empowerment
company lzingwe Holdings (Fine, 2007). The agreegmamwolved the parallel
establishment of an employee share-ownership (EX0R¢me and a black economic
empowerment transaction. Fine, an employer reptathes, argues that this agreement
was unique in terms of scope as well as the lengthign-employer consultation and
negotiation which preceded it. As he explains:

It is, and was, the logical extension of the conypmoverall approach to labour relations.
That approach is based, in essence, on a recagmitid appreciation of the value to the
company of strong collective bargaining processkera potential conflicts of interest need
to be dealt with, such as in the distribution afrfdus’ between shareholders and workers,
and cooperative management/labour relationshiparéas where employee and employer
interests would both be advanced by these. (Fib@7:240).

In 1988 Anglogold had established an ESOP with wiSolidarity and UASA were
comfortable but NUM was not. NUM'’s opposition wasidhtened by the fact that the deal
came soon after the large strike of 1987. NUM datenefits gained by some employees
through the ESOP as an attempt of co-opting workedsweakening the unions.

In the early 2000s the issue emerged again wherlogolgl was assigned “new
order” mining rights under a new mining dispengatibhe Department of Minerals and
Energy stipulated that the company must, within ty@ars, enter into combined
ESOP/BEE transaction equivalent to 6% of its Sa\ftican operations in order to gain
these rights.

In February 2004, management was invited to ppsdtei in a pre-congress NUM
strategic workshop. At the subsequent congress, NeWrsed its anti-ESOP position,
which it had held for 16 years. Nevertheless, mnkgotiation around the new ESOP that
followed, NUM continued to express concerns asaw hn ESOP would affect collective
bargaining. The main concern in this and otherlamziases was how the fact that workers
might benefit from “profit” would affect negotiats as to how much should be allocated
in terms of wages. The ESOP Shop, a consultancybyua former trade unionist, was
brought in to advise the parties, as were finanicigtitutions. Fine argues that these
negotiations were not collective bargaining in tharrow sense, as they were not
distributive bargaining. Nevertheless, they invdiietense negotiation, and the terms of
the agreement between Ashanti and the unions wecgded in a collective agreement.
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The ESOP that emerged involved more than 30,00008me¥s, most of whom were
in lower job grades and had very limited savingdl those benefiting from the
management share scheme were excluded. Becauke ohimediate relatively poverty-
stricken situation of most workers, it was agreleat there should be tangible benefits
within a reasonable time period. But it was alsmgnised that the ESOP could be a good
basis for long-term savings for pensions. It waeed that each worker would receive
benefits in five equal annual tranches betweeretitk of years three and seven, and that
they would be encouraged to put the money into-teng savings.

The second BEE example involves the transfer, 0620f 43.6% of the ownership
of bus company Putco to blacks (Barrett, 2006). déw is particularly intriguing as Putco
is the largest bus operator in the country, wighntain business involving provision of
public transport for the working class. In this Ijélae South African Transport and Allied
Workers Union (SATAWU), Retail and Allied Workersnldn, National Union of Metal
Workers of South Africa and Solidarity were the amipartners and Putco’s bargaining
unit, covering 3,376 of the total of 3,700 Putcoptyees, was used as the locus for
negotiations.

Putco was previously listed on the JohannesburgkSkExchange in 2005, but
delisted in 2005 to make the black economic empowat deal possible. When a
proposed deal with the first black company, Safikli ,through, SATAWU demanded that
workers in the bargaining unit be included. The BSShop was again brought in to
advise, and agreement eventually reached that 168k company’s shares would go to
workers within the bargaining unit. A further 14.58as allocated to employees from
supervisors upwards outside of the bargaining urtie agreement included part-time
workers, and also required that all those who veenployed casually without good reason
should immediately be made permanent. In additiothé 31.6% of shares allocated for
employee ownership, a further 12% was allocatedofatside groups, including black
women and black disabled investors.

Workers had to pay 1c per share, with a furtheRIunded by a loan from the
former owners of the company. Ten days after theeagent had been signed, 90% of
employees had signed up.

Before concluding the agreement, workers met foneg to discuss what having an
ESOP would mean for the power of the union andeims$ of the impact on wage
bargaining. The final agreement alleviated conaemer the latter point by stipulating that
66% of annual profits would revert to the compang &e available for wages, with the
remaining 33% used to repay the loan from the pressbwners and to pay dividends.

The third case study (Grawitzky, 2008) is more aslwgal and involves attempts by
employees to gain better wages and working comditiwhen building stadiums for the
2010 World Cup. The case is relevant from a BEEpstive because many of the sub-
contracts for these stadiums have been purposefulrded to black-owned companies.
This example also highlights a potentially moreatag side of BEE.

The case study described here again involves NUMc¢lwengaged on this issue
after a series of illegal strikes. One of the issugised by striking workers was that
employees of sub-contracting companies often workdemgside workers of the main
contractor doing similar work but with differenfyférior wages and conditions. When
workers raised this issue, the BEE companies argio@dthey should get concessions
because they were black. In a subsequent leg&lestii Moses Mabhida Stadium in
eThekwini, one of the demands was again that satractors pay workers same rate as
those employed by main contractors.

The size of the wage gap was large, in that thelaraps of the main contractor
were represented by NUM and received wages of R1de® hour, as specified in the civil
engineering agreement while some of the employéassilm-contractors were covered by
the sectoral determinations statutory agreementsefcurity and cleaning. Yet others were
not covered by any measure. Their pay varied betiREe50 and R6.00 per hour i.e. only
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about half of the amount received by the main e@mtér’'s employees. Very few of the
sub-contracted workers were union members whendhginally embarked on the strike.
By the end of the strike, NUM had recruited 98%haf workforce.

The dispute eventually had to be referred to theMC The final agreement
provided for two lump sum payments, of R2,000 addOR0 respectively, to be paid to
workers if the contract was completed on time. T@MA also subsequently tried to
engage with those involved in World Cup projectsaatearly stage to try to provide a
recurrence of similar situations.

Collective bargaining in the clothing industry’

This case study describes several aspects of tigaibang strategy of the South African
Clothing & Textile Workers Union (SACTWU). It focas on the clothing sector, although
SACTWU also organises workers in textiles, leathad footwear. It pays particular
attention to the issue of narrowing wage gaps aadygtivity bargaining.

Virtually all aspects of bargaining in this sectme affected by the fact that the
clothing industry has been particularly hard hit thye post-apartheid South African
government’s swift tariff reductions. Greenburg @2p estimates that 80,000 clothing
workers lost their jobs in the 1990s as inexpensie¢hing and textiles were imported
from East Asia. A Labour Bulletin article of 200kapour Bulletin, 2005) quotes a
SACTWU estimate that 30,000 jobs had been lost theeprevious two years in clothing,
textile, footwear and leather, and that clothingpamts from China alone were four times
their value in 2002. SACTWU'’s report to its 10 Natal Congress observes that it had
records of 38,435 clothing jobs lost and 170 faetowith 21,121 workers closing down
over the preceding three years. As a result ofetlodssures, the total number of workers
registered with the bargaining council fell from, 228 in July 2004 to 72,571 in July
2007, while the number of workplaces fell from 9t 1,015 (SACTWU, 2005:32).

These pressures have resulted in the union dewglapibargaining strategy that
seeks to balance improved wages and conditions pvtecting jobs. To support their
non-bargaining efforts on the latter count, theonnihas also tabled demands for
information on local and foreign customers of mawtiiring and where made-up garments
are sourced. This is used to strengthen the unitiniy local” campaign. Beyond the
bargaining council, the union submitted an applicato NEDLAC to hold a protest
demanding that retailers agree to source gooddifogabour Bulletin, 2004: 17). The
union has also worked with the Department of Trade Industry and employers to
develop a plan for the industry. To address theawuting and under-cutting that has been
encouraged by the pressures on the industry, SACPléWed a key role in getting the
LRA amended to cover so-called “independent cotdrat and to strengthen the powers
of bargaining councils in enforcing compliance witazetted agreements. The union has
also made efforts to organise workers in the cutevend-trim (CMT) operations that
constitute one form of outsourcing. Indeed, Greeglf@005) found that in one of the
CMT operations she visited, the workers were SACTiv&mbers and enjoyed the correct
wages, benefits and conditions of work.

Unlike in many other bargaining councils, where &maployer side consists of far
fewer parties than the employee side, in clothing tlothing agreement is between
SACTWU, on the one hand, and six employer orgaioisat Of the latter, five are specific
to the clothing industry, while the sixth is ther@olidated Association of Employers of
Southern African Region (CAESAR). CAESAR is knovar fts strong support for small
businesses. SACTWU represents more than threeegsianf workers covered by the
council.

" This case study draws, among others, on intervigitts W. van der Rheede and F. Abrahams of the SontAfrican
Clothing & Textile Workers Union, as well as the oefto the SACTWU'’s 10th national congress (2007).
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The current single national council resulted frone tamalgamation of several
regionally based councils which produced severedifit agreements. The single council,
while still having geographical chambers, produeesingle “main” agreement. The
amalgamation reflects a more general SACTWU canmpdam move to centralised
bargaining within each of the sectors in whichgerates. At the time of writing, the union
bargained in three national bargaining councilsedtregional bargaining councils and two
national distribution forums which together coveratmost 90% of the union’s
membership.

The 2008/09 agreement provides for a 9% increasstahlabour cost for workers in
metropolitan areas, of which 0.5% is allocated pbant-level productivity incentive
schemes. In other areas, there is a higher incré&asehighest increase stands at 14.24%
for general workers in non-metro B area. Theredigrovision for productivity incentive
schemes in non-metro areas. These areas haveizedesl from the incentive scheme at
this point because of the need to concentrate asing the wage gap. It was therefore
agreed that the scheme should be piloted in theorae¢as where SACTWU has more of a
presence, and can later be rolled out.

The differential increases found in the 2008/09eagrent were also present in
previous agreements. The report to the 2007 cosgi@es that, despite the efforts to close
gaps, wage settlements for metro workers over theiqus three years more or less kept
pace with inflation while those for other workemsab inflation, sometimes by substantial
amount.

As another example of attempts to have parity amwoidkers, the agreement states
that all contract employees with more than 12 merttmployment must be converted into
permanent employees, and that all contract workegsentitled to a pro-rata share of all
statutory payments. Contract workers employedaetid of November are entitled to full
pay for public holidays over the Christmas/New Ypeariod.

The 2007/08 agreement makes provision for the doitbon of the Industry
Protection Fund where it does not already existhBonployer and employee are required
to pay a minimum of 10 cents to this fund each wediich is included as part of total
labour costs. The agreement also includes an amrmerataining a Code of Good Practice
on Key Aspects of HIV/AIDS and Employment. This iegwith a statement recognising
that “women more vulnerable to infection in culi@nd economic circumstances where
little control over their lives” — an important tgment in a heavily female-dominated
industry.

In respect of the productivity incentive, the agneet specifies that a bank account
must be established into which the employer mugtipa 0.5% weekly. Each workplace is
given two months to reach agreement on how thentivee scheme will work. If this has
not been done within two months, the money muspdid out to workers until there is
such agreement. The agreement specifies furthérathavorkers must benefit from the
scheme, and that it may not entail downward vaniati

The 2005/06 agreement already included a productpriovision, and also made
provision for a “twilight shift” to help with job reation. In 2007/08 there was again a
productivity provision. Alongside providing for ptactivity initiatives in these
agreements, the union has engaged with employesevaral processes facilitated by
outsiders which have attempted to reach agreemeptraductivity schemes. The second
such process resulted in an agreement in May 208{7the parties would initiate pilot
incentive-based productivity schemes over the femtmonths at selected companies and
use the results to introduce, if agreed, industidevwproductivity arrangements from 2008.
However, to date there have been very few exangflasything beyond simple incentives
related to absenteeism and coming early to work éRest in many of the larger metro-
based companies.

Levi Strauss stands out as an example of a compahyvhich SACTWU has, since
2004, very successfully collaborated with the ermpptoin developing a productive
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incentive scheme. This has been a strong factensuring that the Cape Town factory is
one of the five remaining Levi-owned factoriesthie world. Indeed, the factory has moved
from being the 13th most profitable Levi operattorthird place in 2005, and experienced
a 25% increase in turnover in the space of one. Warkers, meanwhile, can earn “30
percent above industry normisFrom the workers’ side, there was initially soleeel of
distrust with the computer-based system that caledl their bonus. To address this, the
factory reverted to a manual system which is easianderstand.

However, as at the time of interview, no workpladesd come forward with
proposals for productivity incentive schemes irpoese to the provisions in the 2007/08
agreement. This is a disappointment to the unidmchvhad got a mandate from members
to include the 0.5% provision. The union had hopieat the provision would encourage
employers to abandon a “defeatist approach” tgthblems facing the industry.

SACTWU has also not had an easy ride in taking &mdaother initiatives to protect
workers in the industry. Some of the employer &falcave focused on weakening the
bargaining council and the protection it affordn December 2005, SACTWU
collaborated with the council and Minister of Labdua legal battle against the non-metro
based employer associations who were trying torditethe Minister of Labour from
gazetting and extending the 2005 clothing wage eageait to all non-party companies.
This would have broken a practice that extende# mbefore the 1990s of the agreement
being extended to non-members. The employers, @radvice of their attorneys, settled
before the court proceedings started and paid @athe legal costs incurred by the
bargaining council, Department of Labour and SACTWUd 2006, the employer
associations again refused to agree to extend dkettgd main agreement. SACTWU
declared dispute and, following arbitration in Aggg006, the agreement was extended.

SACTWU has collaborated with the bargaining coumairefute arguments that it
represents only big businesses through annual sesbf the size of registered companies.
In July 2006, the analysis showed that of all paryployers, 17% were large, 7% micro
(1-5 workers), 9% very small (6-10 workers), 37%afinil1-50), and 30% medium-sized
(51-200). Of non-party employers, 8% were largé€pI8icro, 13% very small, 41% small
and 19% medium-sized. The number of large compaariesng party employers fell by
three percentage points between 2005 and 2006.

Collective bargaining in small
workplaces in agriculture

Godfrey et al. focus on some of the more estaldigtnel better known actors in their case
studies of collective bargaining, although theyaisfer to the simple agreements that are
found in small retail establishments. The reporttagress (Sikhula Sonke, 2008) of the
secretary of Sikhula Sonke, a woman-led union tinganises agricultural workers in the
Western Cape, gives some further sense of the smabf the scale. At the time the report
was compiled, the union had a total membership,®8 members, and represented the
majority of workers on 116 farms, on 100 of whithhad established farm committees.
The union had 57 recognition agreements with engrky6 of which had been signed in
2005, 21 in 2007 and 30 in 2008. All these agredsnentitied shop stewards to paid time
off for union activities, and all covered healtrdagafety in the workplace. In the twelve
month period covered by the report, the union hatéred into 20 collective bargaining
agreements. All provided for collective bargaininigree-quarters stipulated that toilets
must be provided in the vineyards, half provided da annual bonus, half provided for
paid maternity leave, and three provided for day-dacilities for children. The workers
covered by these agreements would also have beemecbby the sectoral determination
for agriculture. However, the report notes that kheal Department of Labour lacked
capacity to enforce its provisions.

8 http://www.agoa.info/?view=.&story=news&subtext-3%6
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Wage-setting in the retail sector®

The retail sector is interesting because of the ivagmbines a mix of different forms of
wage-setting, including a relatively recent sedtdetermination. This diversity, and the
failure to establish a single bargaining counddttbovers the full sector, is not surprising
given the extreme diversity within the sector. Aetone of the spectrum are the large
multi-national supermarkets such as Pick 'n Payr&md Shoprite-Checkers. At the other
end are small, informal family businesses.

The COSATU-aligned SACCAWU is the largest unionthia sector. It estimates that
its collective agreements cover about 150,000 eyeglo in the sector. If one adds a small
further number for other, smaller unions, only ab®@% of all workers in the sector are
organised. Again, this is not surprising given tigremely large number of small
enterprises.

In 2007, SACCAWU was involved in bargaining at 3ational groups, at
approximately 250 medium-sized firms, and at 15@lsfirms. Most of the large firms
engaged in national-level bargaining that coveitebdranches that they fully owned. These
agreements did not, however, cover their francbjgerations. The extent of franchising
has increased over recent years. SACCAWU has tsé¢he challenge and managed to
organise many of the employees in franchised besichhe sectoral determination for the
sector also provides some protection by its ladftistinction between franchised and other
operations and by including merchandising.

Protection of casual workers has been an issuevkithin bargaining forums and in
the drawing up of the sectoral determination. Tl categorises most casual workers as
flexi-timers. These workers are covered by the rd@tetion, although there is no
premium for shorter hours as found in the domesticker determination. Within the
bargaining arena, some employers have objectedaswats being included in the
bargaining unit. SACCAWU has committed to orgargsamd including flexi-timers in all
bargaining units despite the difficulties in dosm Godfrey et al. (2007) speculate that the
provision for flexi-timers in the determination encaged some employers to agree to
their being included in the bargaining unit.

Pick ‘n Pay is unusual in including productivity dartraining in the collective
bargaining agreements. Most other employers haparate committees for dealing with
skills development and employment equity.

Godfrey et al. (2007) compare the scope and contplekagreements reached with
major retailers with those that SACCAWU enterea inith smaller retailers. They find
that the latter are often very short, sometimegihaitten, and generally deal only with
wages and annual bonuses. However, agreementsngiium-sized empoyers are more
substantial.

The sectoral determination does not differentiaisvben large and small businesses.
This contrasts with the approach taken in the llatepitality determination where a lower
wage was specified for businesses with fewer them émployees. The danger in
specifying a single minimum is that this can becothe maximum as well as the
minimum. Where there is strong union organisattbig effective “downward variation”
of wages in better-paying firms can be avoidedsThight be the case in the larger retall
firms.

Collective bargaining on gender issues

SACCAWU also provides our example of explicit engagnt on gender issues in
collective bargaining. The union began making wosseecific and gender-related
collective bargaining demands in the 1980s and dwminued these efforts up to the

% This case study draws heavily on Godfrey et 21072.
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present. In particular, the union has attempteanttude maternity leave and parental

rights in agreements for all companies in whichrganises, and to improve these rights in
existing agreements. While significant progress basn made, this has at times been
hampered by the fact that male-dominated negogagams do not always see this as a
priority issue while some employers feel that thaee private issues that should not be
addressed through the workplace.

The union has gender structures that have speatiéhd work on parental rights
through campaigns, educational programmes andiggliand development of a parental
rights model proposal which is used as the basimégotiations. The model proposal
includes paid maternity and paternity leave, amtd postnatal care paid leave, social
security provisions as well as adoption leave|bdtih, miscarriage and abortion leave.
Many of these provisions have already been achiavdubth big and small companies. A
recent strategy that has contributed to the uni@gkievements in respect of parental
rights has been the election of company-based (&rgander co-ordinators who sit on the
national negotiating teams from where they endusedender demands are included in the
list of demands submitted to management.

In Ellerines, a large clothing chain, the parenttits proposal remained a secondary
issue for 13 years. Agreement was concluded wetcdmpany after women shopstewards
who had been part of the union’s three-year geratapowerment programme took
leadership positions on the national negotiatiregrneThis company also has a national
company-based gender co-ordinator. A further factortributing to the success was that
the union official responsible for the company igemder-sensitive person who believes
that all demands are equal in status.

Parental rights are generally negotiated as a aeparocess, given the number of
issues that need to be negotiated and the levatteftion needed. On average, it takes
about a year to conclude an agreement, with tlrdeut sittings of the negotiations team.
There are both advantages and disadvantages toghaWeparate process. The advantage
is that it is not linked to wages and other issared trading off of parental rights is thus not
an option. Separate negotiations also permit sefficattention and time to be given to
ensure a good agreement. The disadvantage isdbatike of the long process involved it
can easily be neglected and forgotten.

SACCAWU has over the years demonstrated its beliaf women and gender
demands are trade union demands and has comnfiigedetessary resources to ensure
that this is taken forward. The union’s experiemmmonstrates the role that gender-
conscious woman can play in ensuring that thesessare addressed.

Concluding remarks

The first sections of this report describe the ernin which collective bargaining and
industrial relations more generally currently ocdar South Africa. The discussion
describes the historical evolution of the systeto ithe current relatively robust set-up.
The preceding section illustrates how this syster® been used in a range of different
situations to address issues that include wagesskiend quite far beyond them. The
examples span both government and private seatdr,pamary, secondary and tertiary
sectors. Issues directly addressed either by #vem@ples or covered in the preceding text
include improved wages and conditions, the sizethef employed workforce, social
security, and various aspects of inequality. Thangdes in the preceding section also
illustrate how the wage and other negotiations esklor are affected by issues such as the
HIV&AIDS pandemic, black economic empowerment, intgional trade competition, and
gender. Race is a recurring theme, which is sonestiimplicit and sometimes explicit. In
particular, the attempts across several of the sagkes to minimise wage gaps between
lower- and higher-paid within a sector is, in rgalsimultaneously an attempt to diminish
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racial gaps given that the lower-paid occupatiores still dominated by blacks while
whites are over-represented in the higher-paid. jobs

The earlier sections reveal that only a relativatyall proportion of employees are
currently covered by collective bargaining agreetsieven if, in theory, virtually all are
covered by the LRA. One of the causes of limitedecage is that the organisations on
both the employer and employee sides cover ongfatively small proportion of potential
members. There are also repeated references tcchthbenges posed to collective
bargaining by informalisation in the form of cordfiag out, use of labour brokers, and the
like. Some attempts have been made to addresgrblidem, but it remains a threat to
decent wages and conditions. The current econonsis avill add to existing challenges,
as actors will need to ensure that the effortsaieegobs do not undermine wages and
conditions. However, overall this paper suggest the current South African system
provides significant opportunities for actors witbtermination and imagination to address
many of the issues that affect them and their mesnbe
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