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PREFACE

Policies on labour migration include measures dfeddnt types and pursue the
realization of a number of objectives. In countridéglestination, some policy measures
are aimed at governing and managing flows witheantio adjusting the number and skill
profiles of incoming migrant workers to the needidabour markets. They may also be
intended at facilitating or controlling the flow$ family members reuniting with migrant
workers already present in countries of destinatRolicy measures may be meant to
provoke flows in the opposite direction, in the sef encouraging return migration to
countries of origin.

But migration policies of destination countridscapursue objectives with respect of the
governance and management of their stocks of nmtigrankers and members of their
families. When labour migration matures and there krge numbers of resident
migrants, their integration in labour markets amdiaties becomes a prime concern.
Social cohesion is a fundamental value of demacreduntries that they are keen to
preserve. Policy measures of different types ameediat ensuring the integration of
migrant workers and their families. They essentiglertain to the labour market,
education and other social policy areas.

However, the point of departure for all integratigolicies lies in combating
discrimination against migrant workers and in emsutheir equality of treatment with
native workers. Equality and non-discrimination afendamental principles of
democratic policies aimed at guaranteeing theiras@ohesion. Thus, the route to social
cohesion through integration begins with measuwesgduality and non-discrimination.

Equality and non-discrimination have both moral d@mactional values. It is an ethical
principle to treat all human beings equally, withaliscrimination, in their work and
lives. But equality and non-discrimination also @esthat societies are not segmented
and do not function at varying speeds and accorimtifferent rules.

Different rules for the same societies privilegmafives over migrants would end up in
one of two consequences or in both at the same Muoee costly, natives would see their
living and working conditions undermined. Equaldf treatment is the most effective
protection for native workers. Segmentation anded#t rules would also prevent
migrants from developing their full potentials adeprive countries of destination from
contributions they can make to their economiessauieties. Threats to natives’ working
and living conditions and the sense of injusticeoagimigrants can lead to frictions,
which can endanger stability and civil peace. Etyand non-discrimination enable
societies to draw the most and the best from tpepulations, national and migrant,
present in their territories.

Given the above considerations, the ILO Internatidviigration Programme has wished
to undertake research on provisions on non-dispation against migrant workers and
their families in the legal systems of a numbeEafopean countries. These provisions
include obligations under the three-tiered systaindlember States of the European



Union: the international level, the European Comityulevel and the national level. The
international level includes instruments adoptedanrthe United Nations aegis and the
ILO’s international labour conventions.

The research has borne on two old and two new imatiggn countries: France and the
United Kingdom, on the one hand, Sweden and Itaiythe other.

The ILO International Migration Programme wisheghiank Ms. Marilyn O’Rourke for
undertaking the thorough research, which is nowiglsd in the International Migration
Papers series. It hopes to thus be serving interretcooperation by facilitating the
exchange of experiences among ILO constituents. eXaenples of the four European
countries may also inspire policy makers in othemhers of the Organization and be
adapted for their purposes. The comparative petispeadopted by the paper can also be
useful to the same members of the EU, since itshelt on similarities and differences,
despite the common Community framework. Finall\gemachers may find it helpful in
their efforts to lay the conceptual groundwork foe development of policies on non-
discrimination, equality and the integration of naigt workers and their families.

Ibrahim Awad
Director
International Migration Programme






I. INTRODUCTION

Apart from the many difficulties surrounding thepexience of living and working in a
country other than their own, migrant workers oftexperience discrimination in
employment because they are not nationals of thatdes in which they work and are
different in other ways related to their minoritiatsls as non-nationals (non-citizens).
Discrimination begins at the recruitment, or hirirsgage. Once migrant workers have
found work, they are often confronted by other ferof discrimination, such as in their
pay, terms and conditions of work, and promotioparfunities. And they not only have
difficulty in finding a job, but may have troubleéping it. They may be hired at times
of labour shortages, but then are the first to isenidsed when the employer has less
work.

This paper will look at the question of what legatourse migrant workers may have
when they have been subjected to discriminatiomvank and employment, including
access to employment in the first place. It waliew laws and instruments that are
potentially applicable to migrant workers employedEurope who have been victims of
employment discrimination. Because citizens of theropean Union have equal
employment rights in any other European Union cgunh which they work by
international agreement (see Section III.A belag, discussion will focus on the rights
of migrant workers from third, or non-European Unamuntries.

The term “employment discrimination” will apply leeto conduct taking place during the
experience of recruitment and hire of the migrawotrker, the work and employment
experience once the migrant worker has begun wamk, termination of the migrant
worker’s employment—butonly applies to the experience that takes place in the
destination country, that is, after the migrant &as/ed in the destination country. Thus,
while it does not cover the training, recruitmegmd hiring processes that take place in
the migrant’s home country, it does cover thosé tie place in the destination country.
Also covered are some events that take place dfter migrant worker has lost
employment while he or she is still in the destoratountry. For example, if a layoff or
redundancy decision results in a migrant worker atiers losing their jobs, and if the
migrant worker is still in the country and avaikaldbr work when business picks up
again, the employer’s decision of which workersecall to work when business picks up
is an event which is covered. Thus, the specifatgetions against discrimination that
will be reviewed in the laws and instruments belave only those which apply to
conduct taking place in the destination countryt, $mmetimes include conduct taking
place before recruitment and selection (before) lsinel after termination of employment,
depending on the particular situation.

Inasmuch as the discussion will be confined to aehdaking place in the destination
country, it does not delve into immigration law, thre decision of countries on the
admission and stay of foreign nationals and foreigrkers, a sphere recognized as
within the sovereign right of states to develogrtibg/n migration policies. However, if
a migrant has entered the country and has the tegulto work or hasctually worked,
any legal right to be free from discrimination whiexists will be included within the



discussion below. As will be seen, even those anigrin irregular status, once they have
actually worked in countries not their own, are stimes protected from discrimination
with regard to certain aspects of work and emplayrhe

Discrimination in employment concerns treating wdiials differently--not because of
their qualifications and capabilities or lack othuor the work in question--but because
of certain, external characteristics not relevanthie ability to perform that work. The
guestion of concern here is the reason why migramkers may experience employment
discrimination, that is, what external charactersstmost often motivate employers’
differential treatment of them. This is the questiof what it is about them that is
different from nationals, and, more specificallyhether they have any legal recourse
when they are treated less favourably than othekeve because of those differences.
Whether a particular migrant worker has any legaburse depends on whether he or she
fits within a category that a law-making body hascided is a legally prohibited,
discriminatory ground on which an employer may make an employment decision.

How are migrant workers most often different? Thag, of course, by definition
different than the majority of other workers in tbeuntry simply because they are not
nationals. However, the admission of foreign rale for the purpose of work is
considered a question left up to sovereign stated, discrimination on the ground of
nationality is often not included as a prohibitedund of discrimination in employment
law, although there are exceptions in some cougtae shown below. For this reason, it
is usually necessary for migrant workers to turrotieer, specified prohibited bases of
discrimination under which they may fall for legabtection from discrimination--bases
available to national workers as well. Indeedndy be those other bases which motivate
employers’ discriminatory conduct just as much oorenthan non-nationality. For
example, an employer may discriminate against iddads of a particular race in hiring,
whether they are non-nationals or citizens of toentry. Both non-nationals and
nationals are victims of his discrimination. Likie®, in hiring only those of the race he
prefers, he may not care whether they are natiamat®n-nationals. While the reason
for the discrimination is not migrant status, a rarg worker of the race discriminated
against may use race as a basis for a discrimmatmm, as may the national worker
discriminated against on racial grounds.

The most basic protection for any human being ishenground of human rights. As for
migrant status, there are a few instruments whezfuire equal treatment of migrant
workers in certain respects based on their stagusigrants, and there are some other

! The law regarding migrant workers’ rights to eamul transfer social security benefits is not cowéne

this paper. For information on the complex, techhbody of laws and regulations on this subject
applicable to migrant workers employed in Euroge, $or example,
http://eurlex.europa.eu/en/report/0520.H{®ection 05.20.40.20); and the following ILO Contiens—
Equality of Treatment (Accident Compensation) Caontian (No. 19) and Recommendation No. 25, 1925;
Maintenance of Migrants’ Pension Rights Convent®85 (No. 48); Equality of Treatment (Social
Security) Convention, 1962 (No. 118); Maintenant8acial Security Rights Convention (No. 157) and
Recommendation No. 167, adopted respectively ir2 B9®1 1983http://www.ilo.org/ilolex/cqi-
lex/convde.pl?C0Lhttp://www.ilo.org/ilolex/cgi-lex/convde.pl?C048ttp://www.ilo.org/ilolex/cgi-
lex/convde.pl?@18; http://www.ilo.org/ilolex/cgi-lex/convde.pl?G1.




instruments and laws which protect them againstridisnation on the basis of their
nationality. However, in most of the legal prohims against employment
discrimination reviewed below, discrimination oretbasis of migrant status or non-
nationality status is not covered, and, in factyrba expressly exempted. This does not
mean that migrant workers or non-nationals are ewttled to put forth claims of
employment discrimination. It means that migrarmrkers who have experienced
employment discrimination may only have recoursetianing to other grounds of
relevance to their situation. These other groumdst often are national origin, ethnic
origin, race, colour, religion, and language.

With the exception of nationality, which is a cle&sither-or” status based on a state’s
legally conferring citizenship on an individual aot, other grounds in employment
discrimination law are not easily defined and, attf are often left undefined in the
language of the instruments and legislation thevesel Moreover, they are certainly not
consistently defined, as will be seen below. Whigionality refers to one’s status as a
citizen or non-citizen of the country, nationalgmmni is a concept that may apply to both
citizens and non-citizens alike. It generally refeo foreign ancestry or foreign birth.
Ethnic origin normally refers to a set of charaist#rs, or belonging to a group which is
different from the dominant society by virtue ofachcteristics such as race, religion,
language, culture, or other things. With regardrdoe, the consensus today is that
separate human races cannot be distinguished, gloyment discrimination law leaves
it up to the individual to identify his or her rate In fact, all of these terms—national
origin, ethnic origin, race, and colour--are geflgrieft to the self-identification of the
alleged victim of discrimination in employment disgination claims. That is, it is for
the victim to identify his or her race, nationalgom, ethnic origin, or colour and show
that he or she has been discriminated against beazfua difference from others with a
different race, national origin, ethnic origin,alour who are similarly situated.

Moreover, some of the above terms are used integdably. For example, sometimes
the term national origin is included within the idéfon of race or some other ground.
And sometimes it is the reverse; that is, the texoe is included within national origin.
Many different variations exist in the law and sosss each other, as will be seen
below. Thus, it is probably more sensible to symmcognize that the employment
discrimination laws discussed below cover racepnat origin, ethnic origin, and colour
in some form or another.

It should also be recognized that migrant workeray mexperience employment

discrimination for multiple reasons, or multipleropibited grounds. There can be a
blurring of the boundaries between some of themgleu For example, in some instances,
as noted, ethnic group is defined to include groupgh also share a religion. In some

2 For example, in Council Directive 2000/43/EC impenting the principle of equal treatment between
persons irrespective of racial or ethnic originQ@Qit is stated that the European Union rejeastties
which attempt to determine the existence of sepdraman races; race is not defined in the Directive
http://eur-lex.europa.eu/LexUriServ/LexUriServ.doPCELEX:32000L0043:EN:HTML See also
International Labour Law, N. Valticos and G. vortélsky, 2d ed., 1995, p. 120.




cases, those of a particular religion are predomtipdrom one racial or ethnic grodp.
Language is usually tied to national or ethnic iorigFurther, it is important to note that
many different situations may exist. There areaibns where migrant workers may
even be more similar to some national workers air thlace of employment who are
members of their same minority group than theytarome other migrant workers. But
even if some national workers are also receivirggriininatory treatment, that does not
preclude the migrant worker from receiving legabtpction. The national worker and
the migrant worker may have the same legal claim.

The laws and instruments discussed below will baesehinternational instruments,
treaties, and laws which apply to Europe, and thestitutional and statutory provisions
relevant to employment discrimination for four stéel countries. Two of the countries,
Italy and Sweden, are more recently experienciegethployment of migrant workers in
greater numbers, while the United Kingdom and Feamave had a longer history of the
employment of migrant workers in large numbers. terdmational instruments are
reviewed first. The next topic is European legagjuirements, including two important
European Council Directives pertaining to employmeiscrimination, which have
recently resulted in significant legal changes ssrthe European Union and which are
sure to result in greater advances in protectiomfarkers in the future as the law further
develops in each country. Then, significant lggalisions in the four selected countries
contained in both their constitutions and legishatiwill be presented. After the
presentation of the international instruments amdsl and national constitutional and
legislative provisions, tables are provided to shoyortant aspects of them in nutshell
form, which should be useful for understanding aflamce what each provides and for
more easily comparing them. A comparative disaussif the information summarized
in the tables is presented, and finally a summadyconclusions.

In many cases, the instruments, constitutions,lagidlation provide protection against
discrimination on additional grounds than thoseuwulsed above, such as sex, disability,
or age. To avoid unnecessary confusion, it wasidened better not to mention those
other grounds at all here. This is not to saycairse, that a migrant worker may not
suffer from employment discrimination on those otgeounds and be entitled to legal
recourse. It is only to say that they are normallyno or little relevance to migrant
worker status, in contrast to the grounds of natlibyy national origin, ethnic origin, race,
colour, religion, and languade.

® Religion and Belief Discrimination in Employmenthe EU law, Lucy Vickers, 2006,
http://ec.europa.eu/employment_social/fundameritdits/pdf/legnet/07relbel _en.pdip. 34-35.

* A discussion of case law is not included in thaper, as it is too voluminous and complex for theppse
at hand. With regard to references cited, theyfarehe most part, direct links to the instrungnt
constitutions, and legislation discussed. The emleption is in the case of legislation for Itahd
France, which was not available in English transfet. Sources used for the latter were countrgntemn
discrimination law from national experts in thigar




Il. INTERNATIONAL LAW
A. United Nations

Three instruments together comprise the Internatidgill of Human Right3-the
Universal Declaration of Human Rights, the Inteioradl Covenant on Economic, Social
and Cultural Rights, and the International CoveranCivil and Political Rights. All
contain provisions addressing discrimination ancgleyment of potential relevance to
migrant workers. The Universal Declaration of HumRights sets forth general
principles or standards of human rights. The Cawmés) in contrast, are legally binding
on those States which have accepted them by Hitifit or accessioh.

1. Universal Declaration of Human Rights

Very early in its history, the General Assemblytioé United Nations sought to provide
the right of the individual to be free from discimation, including discrimination in
employment, when it established basic rights fourfilan beings” in the Universal
Declaration of Human Rights, 1948With the adoption of the Declaration, the General
Assembly proclaimed it “as a common standard ofeae&ment for all peoples and all
nations, to the end that every individual and evergan of society, keeping this
Declaration constantly in mind, shall strive bydieiag and education to promote respect
for these rights and freedoms and by progressiv@suares, national and international, to
secure their universal and effective recognitiod abservance.”

The rights and freedoms set forth in the UniveBatlaration are held bgll persons,
“without distinction of any kind, such as race,aal ... language, religion ... national ...
origin ... ” (Article 2). Moreover, Article 7 provesk that, “All are equal before the law
and are entitled without any discrimination to dgpeotection of the law[; All] are
entitled to equal protection against any discrirtiorain violation of this Declaration...”
Articles 23 through 25 address the area of employmecluding the “right to work, to
free choice of employment, to just and favouraldeditions of work and to protection
against unemployment,” the right “without any disgnation ... to equal pay for equal
work,” the right to “just and favourable remuneoati..” and the right “to form and to
join trade unions” (Article 23). Article 24 addees the right to rest and leisure,
including “reasonable limitation of working hounsdaperiodic holidays with pay.” With
regard to the issue of limitations in the applicatof the Declaration, persons are subject
only to “such limitations as are determined by kolely for the purpose of securing due
recognition and respect for the rights and freedomsthers and of meeting the just
requirements of morality, public order and the gehevelfare in a democratic society”
(Article 29(1)).

® Fact Sheet No. 2 (Rev. 1), The International &lHuman Rights,
http://www.ohchr.org/Documents/Publications/Fact8BRev.1en.pdf
® Fact Sheet No. 2 (Rev. 1), The International &ilHuman Rights,
http://www.ohchr.org/Documents/Publications/Fact8BRev.1len.pdf
7 http://www.unhchr.ch/udhr/lang/eng.htm




The Universal Declaration of Human Rights is trulyiversal in scope, as it applies to
every member of the human family in every parthef world, regardless of whether or
not states have formally accepted its princiflesArticle 8 states that everyone has the
right to an “effective remedy by the competent owadil tribunals for acts violating the
fundamental rights granted him by the constituttwrby law.” If domestic remedies
have been exhausted or it appears that they woeldnéffective or unreasonably
prolonged, a complaint can be filed with the Unifé¢dtions Human Rights Council to
address consistent patterns of gross and reliatdgtad violations of human rights and
fundamental freedoms occurring in any part of tleeleévand under any circumstances. It
can be filed by a person or group of persons clagnid be victims or by any person or
group on their behalf claiming to have direct aalibble knowledge of the violations of
human rights.

2. International Covenant on Economic, Social @ottural Rights

The International Covenant on Economic, Social @atlural Right° entered into force
nearly three decades later, in 1976, after haviegnbadopted in 1966. The Covenant
requires States parties to take steps to achiegerights contained in it by “all
appropriate means, including particularly the aoopbdf legislative measures” (Article
2(1)). It speaks of rights for “all members of theman family” and for “everyone.”
Ratifying states “undertake to guarantee that idtets contained therein will be exercised
“without discrimination of any kind as to race, @ot ... language, religion ... national

. origin ... " (Article 2(2)). Article 4 permits stas to make limitations “compatible
with the nature of these rights and solely forplepose of promoting the general welfare
in a democratic society.” Developing countries $ndetermine to what extent they
would guarantee the economic rights recognized notenationals” (Article 2(3)).

Included in economic rights is the “right to worklie full realization of which includes
“technical and vocational guidance and traininggpammes” (Article 6). “Just and
favourable conditions of work” are provided for iArticle 7, which includes

remuneration providing all workers, as a minimumithw“fair wages and equal

remuneration for work of equal value without distion of any kind...” Article 7 further

provides for “safe and healthy working conditions;equal opportunity for everyone to
be promoted in his employment to an appropriatehdriglevel, subject to no
considerations other than those of seniority andhpmience; ... rest, leisure and
reasonable limitation of working hours and periodwlidays with pay’ and

“remuneration for public holidays.” The right ofexyone to form trade unions, to join
the trade union of his or her choice, and to staileealso provided (Article 8).

Remedies for violations of rights contained in theernational Covenant on Economic,
Social and Cultural Rights are left up to Statesctvlinave accepted it by ratification or

8 Fact Sheet No. 2 (Rev. 1), The International &ilHuman Rights,
http://www.ohchr.org/Documents/Publications/FactSBRev.1en.pdf

® Human Rights Council Complaint Procedutetp://www?2.ohchr.org/english/bodies/chr/complaihts
10 http://www2.ohchr.org/english/law/cescr.htm
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accession’’ They must take steps to adopt legislative meastoreachieve the rights

provided. By virtue of the Covenant’s applyingeaeeryone, national legislation must
give migrant workers (subject to possible excejdhe listed employment rights, or at
least not exclude them from those rights. The émm@ntation of the Covenant is
monitored by the Committee on Economic, Social @uitural Rights, which reviews

regular reports submitted by states. It does ansider individual complaints.

3. International Covenant on Civil and Politicajs

The second Covenant which forms part of the Intenal Bill of Human Rights was
also adopted in 1966 and entered into effect in619T addresses discrimination on
several bases potentially applicable to migranis pbovides only one right in the area of
employment. The International Covenant on Civild aRolitical Right$® requires
ratifying States to “take the necessary steps, doom@ance with its constitutional
processes and with the provisions of the preseneant, to adopt such laws or other
measures as may be necessary to give effect tigthte recognized” (Article 2(2)). The
Covenant speaks of “all members of the human fanahd “all individuals.” States
must respect and ensure the rights contained i€twvenant to “all individuals within its
territory and subject to its jurisdiction” ... “witlub distinction of any kind, such as race,
colour ..., language, religion ..., national ... origin..”. (Article 2(1)). Article 26
provides that all persons are “equal before the kwvd are entitled without any
discrimination to the equal protection of the lawlt further states that the law “shall
prohibit any discrimination and guarantee to alispes equal and effective protection
against discrimination ...” Thus, there appearbdmo limitation or exemption which
could exclude migrant workers (Article 2(1)).

The only right related to employment containedh@ €ovenant is the right “to form and
join trade unions” (Article 22(1)). Remedies adsessed in Article 2(3), which states
that they must be effective and enforced. The &urRights Committee monitors
implementation of the Covenant by reviewing reguleports submitted by Stat¥s.
There is an Optional Protocol by which States agreato the Committee’s considering
communications received by individual victifts.

4. International Convention on the EliminationAdf Forms of Racial Discrimination

Even before the above two Covenants came intoteffe€onvention devoted solely to
the elimination of one form of discrimination potiatly relevant to migrant workers—
discrimination on the basis of race—came into effethe International Convention on
the Elimination of All Forms of Racial Discriminatit® entered into force in 1969. By

M Fact Sheet No. 2 (Rev. 1), The International &lHuman Rights.
http://www.ohchr.org/Documents/Publications/Fact8BARev.1len.pdf

12 hitp://www2.ohchr.org/english/bodies/cescr

13 hitp://www2.ohchr.org/english/law/ccpr.htm

14 Human Rights Committeehttp://www?2.ohchr.org/english/bodies/hrc/index.htfuman Rights Bodies
— Complaints Procedurdsttp://www.ohchr.org/english/bodigtitions/ index.htm.

15 hitp://www2.ohchr.org/english/law/ccpr-one.htm

18 hitp://www2.ohchr.org/english/law/cerd.htm

11



becoming party to this Convention, States agre&®ewew governmental, national and
local policies, and to amend, rescind or nullifydaws and regulations which have the
effect of creating or perpetuating racial discriation wherever it exists,” as well as to
“prohibit and bring to an end, by all appropriateans, including legislation as required
by circumstances, racial discrimination by any pess group or organization” (Article

2(c), (d)).

Racial discrimination is defined as “any distinatiexclusion, restriction or preference
based on race, colour, descent, or national oiicethigin which has the purpose or effect
of nullifying or impairing the recognition, enjoymieor exercise, on an equal footing, of
human rights and fundamental freedoms in the paliteconomic, social, cultural or any
other field of public life” (Article 1(1)). The Qovention does “not apply to distinctions,

exclusions, restrictions or preferences made biate arty ... between citizens and non-
citizens” (Article 1(2)). It also may not be infeeted as “affecting in any way the legal
provisions of States Parties concerning nationatityzenship or naturalization,” so long

as such provisions do not discriminate againstréagogar nationality (Article 1(3)).

With regard to discrimination in the area of emph@nt, everyone is guaranteed the right
to “equality before the law,” including with regatd the rights to “work, to free choice
of employment, to just and favourable conditions wbrk, to protection against
unemployment, to equal pay for equal work, to prstl favourable remuneration” and to
the right to “form and join trade unions” (Articie)(i), (ii)). As to remedies, ratifying
States must assure to “everyone within their jucisoh effective protection and
remedies, through the competent national tribuaats other State institutions ... as well
as the right to seek from such tribunals just adelqaate reparation or satisfaction for
any damage suffered” as a result of discriminat{@mticle 6). Article 8 of the
Convention established the Committee on the Elittonaof Racial Discrimination,
which monitors implementation of the Convention bgviewing regular reports
submitted by States parties. For those Stateshwiaee also recognized the competence
of the Committee to consider communications frordividuals, the Committee can
review claims made by individuals or groups thaythave been victims of a violation
by the State (Article 14).

5. International Convention on the Protectiontsf Rights of All Migrant Workers and
Members of Their Families

The General Assembly of the United Nations has nreently devoted an entire
Convention to the protection of migrant workersheTL990 International Convention on
the Protection of the Rights of All Migrant Workeasd Members of Their Familiés
entered into force in 2003. This Convention coviies entire migration process and
addresses many areas of protection for migrant everind their families. In addition to
issues related to employment, it includes provision human rights, the freedom to
leave any state and return to the state of origjewery and forced labour, freedom of
religion and expression, privacy, liberty and saguof person, protection against
violence, arbitrary arrest or detention, criminehges and proceedings, confiscation of

17 http://ww2.ohchr.org/english/law/cmw.htm
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identity documents, expulsion, medical care, thecation of migrant workers’ children,
family reunification, transfer of earnings, recrnént, and other issues. Although the
Convention provides a broad array of protections fogrant workers, nothing in it
affects the right of States party to establish thigeria governing the admission of
migrant workers into their territories (Article 79)

Equality of treatment is addressed in several Aasic Article 7 requires that the rights in
the Convention be provided to all migrant workenstfiout distinction of any kind, such
as to ... race, colour, language, religion or comeict ... national, ethnic ... origin,
nationality...” Significantly, with regard to certaareas of employment, the Convention
requires equality of treatment on the same basisatisnals for migrant workers in both
irregular and regular status. Article 25 graalismigrant workers treatment “not less
favourable than that which applies to nationals” respect of remuneration, other
conditions of work, which are listed as overtimeuts of work, weekly rest, holidays
with pay, safety, health, termination, and any ptnditions of work which are covered
by those terms according to national law and practther terms of employment, which
are listed as minimum age, restriction on home wamll any other matters which are
considered a term of employment according to natitew and practice. It is further
stipulated that workers may not be deprived of @imhese rights and employers may not
be relieved of their obligations because a worlemi irregular status (Article 25.3).
Although not included in the right to treatment tests favourable than that which applies
to nationals, all migrant workers have the righjam and seek the aid of trade unions
(Article 26).

Migrant workers in regular status have the addaiamghts to equality of treatment with

nationals in relation to vocational guidance andceiment services and vocational
training and retraining (Article 43(b),(c)). Theye granted equality of treatment with
regard to protection against dismissal, unemployntemefits, access to public work
schemes intended to combat unemployment, and atwedternative employment in the

event of loss of work or termination (Article 54%0me other rights may be limited based
on migrant status. While migrant workers in regu@i@atus have a right to freely choose
their “remunerated activity,” States parties halve option to restrict access to limited
categories of employment, functions, services diviies where necessary in the

interests of the State and provided for by natideglslation, or in accordance with

legislation concerning recognition of occupatiowgialifications acquired outside the
territory (Article 52.2). Further, if their pernsion to work is limited in time, a State

party may require lawful residence for a periodinfe not to exceed two years before
they may freely choose their employment (Article3a)). A State party may also,

pursuant to legislation or bilateral or multilateesgreements, limit access by migrant
workers to employment to give priority to nationdsit only for a certain period of time

prescribed in legislation not to exceed five ydansicle 52.3(b)).

Other provisions relevant to employment discrimoraipplicable to migrant workers in
regular status are contained in Articles 55 and Aticle 55 states that, “Migrant
workers who have been granted permission to engageemunerated activity, subject
to the conditions attached to such permission,| $lekentitled to equality of treatment
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with nationals of the State of employment in thereise of that remunerated activity.”
And Article 70 requires States parties to take messnot less favourable than those
applied to nationals to ensure that working condgi of migrant workers in a regular
situation are in keeping with the “standards ofdgs, safety, health and principles of
human dignity.”

Finally, with regard to remedies, they are to b#etive” and enforced when granted
(Article 83). The Convention established a Comaeitbn the Protection of the Rights of
All Migrant Workers and Members of Their Familie&icle 72), which reviews regular
reports submitted by States parties to the Coneentit does not at this time consider
individual complaints®

B. International Labour Organization

1. ILO Conventions

Many protections for migrant workers are contaimetLO Conventions, which, because
they protect workers, generally applydth workers. Thus, unless otherwise stated, all
ILO Conventions apply to migrant workers, and theaanot be discrimination against
them because they are not nationals of the cosnimewhich they work? Migrant
workers are therefore covered by the 1998 ILO Datilen of Fundamental Principles
and Rights at Work and its Follow-Gpwhich are reflected in the eight fundamental ILO
Conventions: Freedom of Association and Protectadnthe Right to Organise
Convention, 1948 (No. 87); Right to Organise and Collective Bargaining Coriicen
1949 (No. 98¥* Forced Labour Convention, 1930 (No. 29)Abolition of Forced
Labour Convention, 1957 (No. 10%);Equal Remuneration Convention, 1951 (No.
100)?° Discrimination (Employment and Occupation Convemti 1958 (No. 1113°
Minimum Age Convention, 1973 (No. 138)Worst Forms of Child Labour Convention,
1999 (No. 182f% Some Conventions make it clear that there arexstusions formny
kind of worker. Thus, for example, the FreedomAgEociation and Protection of the
Right to Organise Convention, 1948 (No. 87) appleebworkers ... without distinction
whatsoever” (Article 2). The Occupational Safetyd &Health Convention, 1981 (No.

18 hitp://www2.ohchr.org/english/bodies/cmw/

9 Most ILO Conventions are silent on their applitito migrant workers. However, their generahts
(such as “workers ... without distinction whatsoever™all persons employed”), their preparatory work
or their purpose indicate that they should be a&pdpid migrant workers. With the exception of thme
Conventions whose terms indicate the intentiorxtuele migrant workers, the great majority are of
general application and do not allow limitationsd&é on the nationality of workers. Internationabbur
Law, N. Valticos and G. von Potobsky, 2d ed., 1985,249-250.

29 http://www.ilo.org/dyn/declaris/DECLARATIONWEB.INDEPAGE .

2L hitp://www.ilo.org/ilolex/cgi-lex/convde.pl 2C087

2 http://www.ilo.org/ilolex/cgi-lex/convde.pl?C98

23 http://www.ilo.org/ilolex/cgi-lex/convde.pl2C29

24 hitp://www.ilo.org/ilolex/cgi-lex/convde.pl?C105

% http://www.ilo.org/ilolex/cgi-lex/convde.pl?C100

2 http://www.ilo.org/ilolex/cgi-lex/convde.pl?C111

27 http://www.ilo.org/ilolex/cgi-lex/convde.pl?C138

2 http://www.ilo.org/ilolex/cgi-lex/convde.pl?C182
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155¥° applies to “all workers” (Article 2.1). The Safeand Health in Construction
Convention, 1988 (No. 16%)defines worker as “any person” engaged in constmic

(Article 2(d)). Other Conventions cover migrantrkers by virtue of the fact that they
do not contain any specific exclusions for them.

By ratifying an ILO Convention, states commit thees to applying it to national law
and practice and submitting reports to the ILO agutar intervals for review.
Complaints may be filed against a member Statenfur complying with a ratified
Convention. Those entitled to file complaints ar®ther member State which ratified
the same Convention, a delegate to the Interndtiba®our Conference, or the
Governing Body in its own capacity. The ILO mayndact an investigation and make
recommendations on measures to be taken to addreskems it discovers during the
investigation. In some countries, ratified ILO @entions, as other ratified international
treaties, apply automatically at the national lewld courts may use the international
Iabouglstandards contained in them to decide cas@ghich national law is inadequate or
silent:

There is a fundamental ILO Convention on the sulbpédiscrimination in employment
and occupation which directs Member States to ptenaguality of opportunity and
treatment. There are also two Conventions whichtape specifically to migrant

workers--the Migration for Employment Conventiore(fised) and the Migrant Workers
(Supplementary Provisions) Convention.

2. Discrimination (Employment and Occupation) Cemvon

The Convention concerning Discrimination in Resp#cEmployment and Occupation,
which may be cited as Discrimination (Employmend &xccupation) Convention, 1958
(No. 111),*?is potentially applicable to some migrant workets have been victims of
discrimination in employment. It defines discimation as “any distinction, exclusion
or preference made on the basis of race, coloureligion ... national extraction ...
which has the effect of nullifying or impairing eaity of opportunity or treatment in
employment or occupation” (Article 1(a)). Discrimination against an ethnic group is
generally considered racial discrimination withimetterms of the Convention, as is
discrimination against those belonging to lingeistommunities, or minorities whose
identity is based on religious or cultural charasties®* National extraction normally
refers to distinctions made between nationals afuntry and is thus similar to the term

29 http://www.ilo.org/ilolex/cgi-lex/convde.pl?C155

30 hitp://www.ilo.org/ilolex/cgi-lex/convde.pl 2C167

31 Complaints http://www.ilo.org/public/english/standards/normgipng/complaints.htmHow ILS are
used http://www.ilo.org/public/english/standards/norntfoduction/used.htm

32 http://www.ilo.org/ilolex/cgi-lex/convde.pl?C111

33 National extraction is also included as a basidisérimination, but it is not relevant here, besmit
refers to distinctions between citizens of the samentry. International labour standards, A global
approach, M. Humblet et al, 2008{tp://www.ilo.org/public/english/standards/
norm/download/resources/sglobale.paf. 66, 124.

3 International labour standards, A global approathHumblet et al, 2002,
http://www.ilo.org/public/english/standardsérm/download/resources/globale.pdf.
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national origin; it does not refer to nationality.Thus, the Convention covers
discrimination against nationals (and migrant wesk®n the ground of foreign ancestry
or foreign birth, but not on the ground of non-oatlity >

Employment and occupation are defined as includoagss to vocational training, access
to employment and to particular occupations, amohg¢eand conditions of employment
(Article 1(b)3). The Convention requires ratifgirstates to pursue a national policy,
including by enacting legislation, promoting eqtyalof opportunity and treatment in
respect of employment and occupation, with a vieweliminating any discrimination
(Articles 2 and 3(b)). This is a general duty e area of employment and occupation;
more specific provisions are not contained in tioa@ntion.

3. Migration for Employment Convention (Revised)

The first international Convention devoted to midravorkers relevant here is the
Convention concerning Migration for Employment (iRed 1949), which may be cited
as the Migration for Employment Convention (Rev)se®49 (No. 975° It addresses
issues particular to migrant workers, such as thiwgelved in their departure, journey,
and reception, and transfer of their earnings. r@tee two Annexes which address
recruitment, placing, and conditions of lab8UrThe Convention defines a “migrant for
employment” as a “person who migrates from one tguio another with a view to
being employed otherwise than on his own accoudtiadludes any person regularly
admitted as a migrant for employment” (Article )1.Thus, migrant workers in irregular
status are not covered by this ConvenfioriThose in regular status, however, must not
be treated in a discriminatory manner, as comptreationals.

Ratifying States must “undertake to apply, withadiscrimination in respect of
nationality, race, religion ... to immigrants lawfglvithin its territory, treatment no less
favourable than that which it applies to its owtieraals” with respect to certain matters
if they are regulated by law or regulations or sabjto the control of administrative
authorities (Article 6.1). Those matters are reeration, hours of work, overtime, paid
holidays, restrictions on home work, minimum age gmployment, apprenticeship and
training, women’s and young persons’ work, and mersiip of trade unions and
enjoyment of the benefits of collective bargain{Agticle 6.1(a)). Absent from this list
is the right to employment itself; i.e., hire aednhination are not included. Treatment no
less favourable means that there may be treatnfemigsant workers which, although
not absolutely identical, is equivalent in its efeto that enjoyed by nationdafs.

% |nternational Labour Law, N. Valticos and G. vastébsky, 2d ed., 1995, pp. 120, 250.

%6 http://www.ilo.org/ilolex/cgi-lex/convde.pl?C097

3" There is also a third Annex on the subject ofithgortation of migrant workers’ personal effectsls
and equipment.

3 Also specifically excluded are frontier workersemmbers of the liberal professions and artists witere
for a short-term, and seamen (Art. 11(2)).

% International labour standards, A global approthHumblet et al, 2002,
http://www.ilo.org/public/engish/standards/norm/ddead/resources/globale.pgif. 148.
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The accompanying Recommendation concerning Migratay Employment (Revised
1949), (No. 86)° which also applies only to those in regular stafasuses on issues
such as assistance to migrant workers, recruitaeditplacement. It states, for example,
that migrants authorized to reside in the territsiguld “as far as possible be admitted to
employment in the same conditions as nationalsfa(PE6.1). A model agreement on
Equality of Treatment addresses a variety of matiacluding equality of treatment with
regard to admission to schools, apprenticeshipvanadtional or technical training, but
only if that does not prejudice nationals. Artidl® provides for equal access to trades
and occupations to the extent permitted under nakiaws and regulations.

4. Migrant Workers (Supplementary Provisions) Gartion

The Convention concerning Migrations in Abusive @itions and the Promotion of
Equality of Opportunity and Treatment of Migrant kkers, which may be cited as
Migrant Workers (Supplementary Provisions) Comant{No. 143f:* was adopted in
1975 expressly to supplement the Migration for Eoypient Convention (Revised) and
the Discrimination (Employment and Occupation) Gamtion. The focus of this
Convention is migrations in abusive conditions agdality of opportunity and treatment.
It is noted in the Preamble to the Convention it term “discrimination” in the
Discrimination (Employment and Occupation) Convemtidoes not “mandatorily”
include distinctions on the basis of nationalily.is also noted that further standards are
desirable to promote equality of opportunity arehitment of migrant workers.

With regard to human rights, ratifying States utaler in Article 1 to “respect the basic
human rights of all migrant workers.” The Conventiaddresses the need to suppress
clandestine movements of migrants and their illegaployment by taking action against
their organisers and employers, but neverthelegsnes States to provide some rights to
those migrant workers who are in irregular statushey are to receive equality of
treatment for rights arising out of thgagastemployment as regards remuneration, social
security and other benefits (Article 9.1). Thoseegular status are granted the right to
equality of opportunity and treatment with respcemployment and occupation, social
security, trade union and cultural rights and imliial and collective freedoms (Article
10). With regard to working conditions for thosédnawvperform the same activity,
whatever might be the particular conditions of thenployment, “all” migrant workers
are guaranteed equality of treatment (Article 12(g)

The accompanying Migrant Workers Recommendatio@51@R 151§ goes further in
the right to equality of opportunity and treatmdayt stating that migrant workers in
regular status should enjoy “effective” equalitythwnationals in the areas of access to
vocational guidance and placement services, vawdtitraining, employment of their
own choice, advancement, security of employmeng grovision of alternative
employment, relief work and retraining, remunenatior work of equal value, conditions
of work, including hours, rest periods, paid holisaoccupational safety and health,

40 hitp:/iwww.ilo.orglilolex/cgi-lex/convde.pl?R0&6
41 \www.ilo.orgl/ilolex/cgi-lex/convde.pl?C14
42 \www.ilo.org/ilolex/cgi-lex/convde.pl?R151
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social security, welfare and benefits provided ionmection with employment,
membership in and exercise of trade union righé&sgP2). Those in irregular status are
entitled to equality of treatment arising out osphaas well as present, employment as
regards not only remuneration, social security atder benefits, as granted by
Convention 143, but also as regards trade union beeship (Para. 8.3).  Finally,
migrant workers who have been terminated from eympent and who appeal their
terminations, under such procedures as are avajlab® entitled, on the same terms as
national workers, to reinstatement, compensatioriofes of wages or other payment, or
to access to a new job, if it has been determihatitheir termination was not justified.
If not reinstated, the worker is to be allowed ®ight time to find alternative
employment. (Para. 32.)

. EUROPEAN LAW

A. Background

The Treaty on the European Unfdprovides in Article 6.2 that the Union “shall resp
fundamental rights, as guaranteed by the Europeammveéhtion for the Protection of
Human Rights and Fundamental Freedoms.” The Tiggags the European Council the
authority to “take appropriate action to combatcdmination based on ... racial or
ethnic origin, religion ...” (Article 13.1).

For the purposes of rights related to employmentjgrant worker who is a citizen of the
European Union is, for the most part, consideredsdime as a national of the country in
which he or she works. The Treaty EstablishingBhsopean Communit§ provides for
the free movement of workers who are citizens ofrider States (Title 1ll, Chapter 1).
This freedom of movement entails the *“abolition afly discrimination based on
nationality between workers of the Member Statesegards employment, remuneration
and other conditions of work and employment” (Tltle Chapter 1, Article 39.2). Other
than public service employment and possible linutet justified on grounds of public
policy, public security or public health, worker®mh any Member State have the same
employment rights as nationals (Title Ill, Chaptier Article 39.3). The European
Council has the authority to issue directives okengegulations setting out the measures
required for Member States to bring about freeddrmovement for workers (Title I,
Chapter 1, Article 40). Because the citizens of Baropean Union country are entitled
to the same rights as nationals when they worlinather European Union country, the
discussion below concerns the protection againgieyment discrimination afforded to
third country nationals, or workers who are citgef a country other than one which is a
member of the European Uni6h.

“3 http://eur-lex.europa.eu/LexUriServ/site/en/oj/2@@321/ce32120061229en00010331. pdf

* http://eur-lex.europa.eu/LexUriServ/site/en/oj/2@@E21/ce32120061229en00010331. pdf

> The Social Charter, also known as the Charten@Fundamental Rights of Workers, will not be ceder
here, as it is not a binding instrument at thisetifmut a political instrument containing moral eatthan
legal obligations. It was incorporated into thaftdEuropean Constitution, which failed to be ratif
http://ec.europa.eul/justice _home/fsj/rights/chéitprights charter _en.htm
http://europa.eu/scadplus/glossary/social_chantentie
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B. Convention for the Protection of Human Rightd &undamental Freedoms

The Convention for the Protection of Human Rightd &undamental Freedoms, 1950,
as amended an instrument of the Council of Europe, has begified by all Member
States’” It contains an obligation to respect human rightérticle 1. States parties
agree to “secure to everyone within their jurisdict certain rights and freedoms. The
Convention grants to everyone within the jurisdictiof a Member State the rights and
freedoms set forth “without discrimination on anyognd such as ...race, colour,
language, religion ..., national ... origin, associatizith a national minority ... ”
(Article 14). Every worker within the jurisdictiohas the right to form and join trade
unions for the protection of the worker’s interefAsticle 11). As to remedy, those
persons whose rights have been violated are ehtilean effective remedy before a
national authority. The Convention establishes Eueopean Court of Human Rights
(Article 19), which may receive applications fronmyaperson, non-governmental
organization or group of individuals claiming to the victim of a violation by a Member
State (Article 34). The Court may only deal wittetissue after all national remedies
have been exhausted (Article 35).

C. Background regarding Non-binding action agaidsicrimination taken by the
European Union prior to its issuance of directives

Although the European Union has not issued anyibgnohstruments devoted solely to
migrant workers (with the exception of social s&gyrin 1976, the European Council
devoted a Resolution to improving the circumstaraterigrant workers and members of
their families, including third country nationals. Council Resolution on an action
program for migrant workers and members of themilies® among other things,
encourages equality for workers who are nationdlshiod countries and are legally
resident in the Member State with regard to livargd working conditions, wages and
economic rights. It also states that, while samstishould be laid down to repress
trafficking and abuses linked with illegal immigrat, the rights of workers relating to
work “they have carried out” (i.e., past employmesihould be safeguarded without
prejudice to other consequences of the unlawfuluneatof their residence and
employment (Section 5(b)).

On various occasions, the European Union has esguiehe need to take steps towards
preventing or eliminating discrimination againsttagn groups by the issuance of non-
binding instruments. For example, the Declara@gmainst racism and xenophoBia,
issued in 1986 by the European Parliament, theg&amo Council, the representatives of
the Member States, and the European Commissioogmer=d the existence and growth
of xenophobic attitudes, movements and acts oéni#, which are often directed against
immigrants. Specifically mentioning the positiventribution of workers from both other

48 http://conventions.coe.int/Treaty/en/Treaties/hd®H.htm.

4T http://conventions.coe.int/Treaty/Commun/ChercheBig?NT=005& CM=&DF=&CL=ENG
8 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:31976Y0214(01):EN:NOT
4 http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2CELEX:41986X0625:EN:NOT
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Member States and third countries, it expressedlemnation of intolerance, hostility
and use of force against persons on the basis aml raeligious, cultural, social or
national differences and stressed the need to enthat all acts or forms of
discrimination are prevented or curbed.

Later, in 1995, the European Council and represigataof the Member States issued a
Resolution on the fight against racism and xenohobthe fields of employment and
social affairs® This Resolution condemned “racism, xenophobia @mitsemitism ...
and religious intolerance,” particularly in emplogm and social affairs. It called upon
States to make progress toward guaranteeing piatecagainst all forms of
discrimination on the basis of race, colour, religior national or ethnic origin,
promoting employment and vocational training as mseaf integrating persons “legally
resident” in Member States, and fighting labourcdmination against legally resident
workers.

Not until 2000, however, did the European Unionuéssany binding instruments
regarding forms of discrimination relevant to migravorkers. Since then, more
recognition has being given to the need to elingiradt forms of discrimination. Thus,
for example, the year 2007 has been designated“Eueopean Year of Equal
Opportunities for All” by Decision of the Europe&arliament and European Council in
order to raise awareness of the right to equality mon-discriminatiori*

In 2000, two significant Council Directives wersugd on discrimination, both of which
are of potential relevance to migrant workers. @eetains to many areas of life,
including employment and working life, and coves® tgrounds of discrimination. The
second pertains only to employment and occupatimh @vers different grounds of
discrimination than the other one. With the ismeaof these Directives, all Member
States were for the first time required to implemkavs prohibiting certain forms of
discrimination.

The Directives are binding on Member States asi¢orésults to be achieved, but leave
the choice of the form and method adopted to theeSto enact within the framework of
their own legal systems. Those States which h&lieg discrimination legislation were
required to adapt it, if necessary, to ensure & imaconformity with the norms laid down
in the two Directives. And States which did novééegislation were required, of course,
to enact legislation conforming to the DirectiveEhose measures were to be taken by
2003, so that at this time, all States must hagesliion in place. If a State has not
enacted conforming legislation by the required datle implementation or has
incompletely transposed the requirements of thediives>® individuals of that State

*http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2GELEX:41995X1110:EN:NOT

*L http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2GCELEX:32006D077:EN:NOT See also

Council Decision on Guidelines for the employmeoligies of the Member States, issued in 2005, which
includes recognition of the need to combat discration. http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:315:0021:01:EN:HTML

2 The question of whether the legislation of théaas Member States is in conformity with all the
provisions of the Directives is not an issue talpnin this paper.
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are entitled to directly invoke the Directives befaheir national courts The issuance
of these two Directives is undoubtedly the mostargmt advance forward in Europe in
the implementation of legislation prohibiting emyeent discrimination on bases of
possible relevance to migrant workers.

D. Council Directive 2000/43/EC implementing th@piple of equal treatment between
persons irrespective of racial or ethnic origin

The first Directive designed to combat discrimioatiof potential relevance to migrant
workers who have been victims of employment diseration is Council Directive
2000/43/EC implementing the principle of equal tme@ant between persons irrespective
of racial or ethnic origin? Member States were required to implement itsiprons by
July 19, 2003. The purpose of the Directive isatp down a framework for combating
discrimination on the grounds of racial or ethnigim and to put the principle of equal
treatment into effect in Member States (Article Hace is not defined in the Directive.
Recital 6 of the Directive states that the “Eurapé&ion rejects theories which attempt
to determine the existence of separate human racebthat the use of the term “racial
origin” does “not imply an acceptance of such tiheot The Directive provides for
equal treatment not only in employment, but in anbar of other areas, such as
healthcare, education, and housing, in both theafgiand public sectors (Article 3).

There are important exceptions relevant to migvemrikers. Recital 13 of the Directive
specifies that the prohibition against discrimioati‘should also apply to nationals of
third countries, but does not cover differencesreadtment based on nationality and is
without prejudice to provisions governing the entagd residence of third-country
nationals and their access to employment and otiomga Article 3.2 states that the
Directive “does not cover difference of treatmeaséd on nationality and is without
prejudice to provisions and conditions relatinghie entry into and residence of third-
country nationals and stateless persons on theotgriof Member States, and to any
treatment which arises from the legal status ofthiel-country nationals and stateless
persons concerned.” Thus, while the Directiveptegs” to migrant workers (third
country nationals), the principle of equal treatindoes not cover differences based on
nationality. By applying to migrant workers, thase covered as to discrimination based
on their racial or ethnic origin only.

In other words, a migrant worker is entitled to futh a claim of discrimination based
on racial or ethnic origin, but not based on nalityp. Thus, for example, a migrant
worker from Senegal who is treated less favourdbfn a migrant worker from the
Philippines is entitled to put forth a claim of clisnination on the basis of racial or ethnic
origin. Because these workers are both non-ndsipttiae difference in their treatment
could not have been based on nationality. Howevemnjgrant worker from Senegal who
is treated less favourably than a national of thenes race whose ethnic origin is
Senegalese would not have a claim. Here, the tenkers have the same racial and

S3http://eur-lex.europa.eu/en/droit_communautairé/dcommunautaire.htm
54 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:32000L0043:EN:HTML
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ethnic origin, leaving nationality as the only Isagor discrimination, which is not
covered by the Directive.

But if both the migrant worker from Senegal and tteional whose ethnic origin is
Senegalese are treated less favourably than wodkees different racial and ethnic
origin—whether they are nationals or migrant woskethey would both have a claim.
In that case, there would be a showing of unequatment on the basis or racial or
ethnic origin. It follows that a migrant worker whs treated less favourably than a
national worker of a different race or ethnic amigs entitled to put forth a claim of
discrimination. He or she must show that the fassurable treatment was because of
the difference in racial or ethnic origin and natianality. If the worker cannot do so,
the claim would fail, since unequal treatment oa Iiasis of nationality is not covered.
In fact, the Directive allows for unequal treatmentthe basis of nationality, as will be
seen below, for example, regarding access to emydayand occupation.

Article 3 of the Directive on Scope requires eqyatif treatment in employment and
working conditions, including dismissals and pag, aell as membership of and
involvement in an organisation of workers ... or amganisation whose members carry
on a particular profession, including the benefitevided for by such organisations”
(Article 3.1(c) and (d)). Article 3.1(a) and (bjopide additional rights in relation to
“conditions for access to employment, to self-emplent and to occupation, including
selection criteria and recruitment conditions, velat the branch of activity and at all
levels of the professional hierarchy, includingmuation” (Article 3.1(a)). It also applies
in relation to “access to all types and to all lsvef vocational guidance, vocational
training, advanced vocational training and retragni including practical work
experience” (Article 3.1(b)). Thus, a migrant werknay have a claim that he or she was
treated less favourably on the basis of raciaklmmie origin on any of these grounds.

The Directive prohibits direct or indirect discrimation (Article 2.1).  Direct
discrimination is defined as occurring “where omgspn is treated less favourably than
another is, has been or would be treated in a cabf@asituation on grounds of racial or
ethnic origin” (Article 2.2(a)). Indirect discrimation, on the other hand, is defined as
occurring “where an apparently neutral provisiaitecon or practice would put persons
of a racial or ethnic origin at a particular disadtage compared with other persons,”
unless “objectively justified by a legitimate aimdathe means of achieving that aim are
appropriate and necessary” (Article 2.2()).

There is a narrow exception in Article 4 to thenpiple of equal treatment for “genuine
and determining occupational requirements.” Adal#hce of treatment is permissible
based on a characteristic related to racial oriethmgin where, “by reason of the nature
of the particular occupational activities concerrmdof the context in which they are
carried out, such a characteristic constitutes @uige and determining occupational
requirement, provided that the objective is legiien and the requirement is

* Where it has been established that there areffactswhich it may be presumed that there has been
direct or indirect discrimination, the burden obpf then shifts to the employer to prove that theas been
no breach of the principle of equal treatment @ti8).
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proportionate.” As Recital 18 states, this can jbstified only in “very limited
circumstances>

Specifically defined as a form of discrimination “lsarassment.” This is defined as
occurring “when an unwanted conduct related toatami ethnic origin takes place with
the purpose or effect of violating the dignity oparson and of creating an intimidating,
hostile, degrading, humiliating or offensive envineent” (Article 2.3). However, the
concept of harassment may be defined by MemberesStat accordance with their
national laws and practice. Retaliation must dgoprohibited. Article 9, entitled
Victimisation, requires States to include in theational legal systems measures
necessary to protect individuals from any adversatinent or adverse consequence as a
reaction to a complaint or to proceedings aimednébrcing compliance with the equal
treatment principle.

A significant provision included in the Directive the requirement that Member States
have a body or bodies to enforce the principlesfal treatment and assist victims of
discrimination in pursuing their claims. Articlé Tequires that a body or bodies be
designated to promote equal treatment of all perseithout discrimination on the
grounds of racial or ethnic origin. They must héve authority to provide independent
assistance to victims of discrimination in pursithgir complaints and perform other
independent functions in the area of racial orietbrigin discrimination.

On the question of remedies or “sanctions,” Mentb@ates are free to set them, as long
as they are “effective, proportionate and dissugispArticle 15 and Recital 26). They
must take all measures necessary to ensure thasaihetions are applied. These
sanctions may comprise the payment of compensatidhe victim of discrimination.
There is no requirement in the Directive that tieerdiminatory conduct be “undone,” or
that the individual discriminated against be plasethe position he or she would have
been in absent the discrimination, such as for @anhired for a job discriminatorily
denied. The Directive requires States to ensuaedhlsociations, organisations or other
legal entities which have a legitimate interesemnsuring its compliance may participate
in any procedure, on behalf or in support of thekeg with his or her approval. This
provision is a significant one for migrant workevgho are often not in a position of
being able to do so on their own for a variety edéisons, including lack of funds and
language skills.

E. Council Directive 2000/78/EC establishing aiovadl framework for equal treatment
in employment and occupation

Just a few months after the Directive on racial attohic origin went into effect, a second
equal treatment Directive of possible relevancemigrant workers went into effect.
Council Directive 2000/78/EC establishes a natidraework for equal treatment in
employment and occupatitrand required Member States to implement its piongsby

%% For example, it might be a genuine and determinitmipational requirement to hire an actor wittkdar
skin to play Othello.
*" http://eur-lex.europa.eu/LexUriServ/LexUriServ.d62GELEX:32000L0078:EN:HTML
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December 2, 2003. This Directive applies only ngpyment and occupation, but with
respect to that area, is quite similar in form ke tabove. The only basis for a
discrimination claim potentially relevant to migtaworkers provided is religion or
belief. ~While the Directive applies to third coontnationals, who may allege
discrimination based on religion or belief, it Mdse does not cover discrimination based
on nationality (Article 3.2 and Recital 12). Asd¢ial 12 of the Directive states, the
“prohibition of discrimination should also apply tationals of third countries but does
not cover differences of treatment based on nditgnand is without prejudice to
provisions governing the entry and residence ofitbountry nationals and their access
to employment and occupation.”

The Directive similarly requires equal treatmentiafrkers, prohibits direct and indirect
discrimination, and prohibits harassment. It co#tasimilar scope provisions (i.e.,
employment and working conditions, including dissais and pay, membership and
involvement in workers’ organizations), which appyall workers. It similarly provides
rights regarding access to employment and occupatwomotion, and vocational
training. Thus, a migrant worker may have a clairat he or she was treated less
favourably on the basis of racial or ethnic origmany of these grounds. The Directive
similarly requires the prohibition of retaliatiomr tvictimisation” and specifies in the
context of employment that Member States must takenecessary measures to protect
employees against dismissal or other adverse tesdtivy the employer because they
complained about discrimination (Article 11).

An exception for a genuine and determining occuopati requirement is allowed in
limited circumstances if the objective is legitimadnd the requirement proportionate
(Article 4.1 and Recital 23). Beyond this, in ttese of “occupational activities within
churches and other public or private organisattbesethos of which is based on religion
or belief,” a difference of treatment based on akeds religion or belief does not
constitute discrimination under the Directive whebecause of the nature of these
activities or context in which they are carried ,otlte worker’s religion or belief
constitutes a “genuine, legitimate and justifiedwgmational requirement” (Article 4.2).
Thus, churches and other such organizations basea religion or belief may require
their workers to “act in good faith and with loyaltb the organisation’s ethos” (Article
4.2).

Member States are permitted to set remedies otisasacso long as they are effective,
proportionate and dissuasive and are applied. réimedy may comprise the payment of
compensation (Article 17). Finally, this Directisimilarly follows the Directive on
racial or ethnic origin in that it requires State®nsure that associations, organisations or
other legal entities which have a legitimate ingérgn ensuring its compliance may
participate in any procedure, on behalf or in suppb the worker, with the worker’s
approval.
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IV. NATIONAL LAW IN ITALY, SWEDEN, THE UNITED KINGDOM, AND
FRANCE

A summary of important constitutional provisionsdaegislation requiring equality of
treatment potentially relevant to migrant workeilsowhave experienced discrimination in
employment is provided below for four, selecteddpaan countries. The first two, Italy
and Sweden, have relatively recently begun expengnthe employment of migrant
workers in greater numbers, while the second the United Kingdom and France, have
had a longer history of employing large numbersngjrant workers. The two Council
Directives discussed above have, of course, neatssichanges in the legislation of all
four of these countries and will certainly necesdsitadditional changes in the future.
Case law related to these recent changes is ogigitiag to develop.

Before beginning the review of national law, it Wile informative to take a look at
ratifications of the international instruments dissed above by the four countries. All of
them have ratified the International Covenant ooriemic, Social and Cultural Rights,
the International Covenant on Civil and PoliticagiRs, the International Convention on
the Elimination of All Forms of Racial Discriminati, the ILO Discrimination
(Employment and Occupation) Convention, No. 111¢d ahe Convention for the
Protection of Human Rights and Fundamental Freed®nihere are fewer ratifications
of the three migrant worker Conventions, howevérhe Migration for Employment
Convention (Revised), C. 97, has been ratified tan€e, Italy, and the United Kingdom,
and the Migrant Workers (Supplementary Provisio@shvention, No. 143, has been
ratified by ltaly and SwedeH. None of the four countries has ratified the In&tional
Convention on the Protection of the Rights of Aligkant Workers and Members of
Their Families?°

A. ltaly

1. Constitutional Provisions

With regard to human rights, the Italian Constiintbf 1948" states in Article 2 that the

“republic recognizes and guarantees the inviol&bl®man rights, be it as an individual or
in social groups expressing their personality, #&ndnsures the performance of the
unalterable duty to political, economic, and socalidarity.” Article 3 states that all

citizens have “equal social status and are equaléde¢he law, without regard to their ...
race, language, religion ...” Further, it is the ydof the government to “remove all
economic and social obstacles that, by limiting tfteedom and equality of citizens,

%8 http://www2.ohchr.org/english/bodies/ratificatiorin;
http://www?2.ohchr.org/english/bodies/ratificatiortigmn;
http://www?2.ohchr.org/english/bodies/ratificatioriftn; http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C111
http://conventions.coe.int/Treaty/Commun/ChercheSig?NT=005&CM=&DF=&CL=ENG

%9 http:/www.ilo.org/ilolex/cgi-lex/ratifce.pl?2C09 http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C143.

80 http://untreaty.un.org/ENGLISH/bible/englishintethible/partl/chapterlV/treaty24.asp.

1 Report on Measures to Combat Discrimination, @ives 2000/43/EC and 2000/78/EC, Country
Report, Italy, A. Simoni, 200%yww.servat.unibe.ch/law/icl/it00000 _.html
http://ec.europa.eu/employment_social/fundameritgdits/pdf/legnet/itrep07_en.pdp.6-8.
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prevent full individual development and the papation of all workers in the political,
economic, and social organization of the countAyti€le 3). Thus, while all persons are
guaranteed human rights, the constitutional rightequality is granted to citizens
(nationals) only.

Constitutional provisions on religion are more céemp Although freedom of religion is
guaranteed in Articles 3 and 19, there are othevigions remaining in the Constitution
related to the Catholic Church, which effectiveyain some aspects of its special role
with the state, particularly as compared with sather religions. The Constitution sets
forth in Article 7 that the relationship betweere tetate and the Catholic Church is
regulated by Lateran pacts (the Lateran Treaty tiehHoly See of 1929} Article 8
states that other religions are equally free befloeclaw, but regulates their relationship
with the state and requires them to enter intoegents with it. Not all religions have
such agreements, however. Some which do have ragreage have not had them
transposed into legislation approved by the pasiainwhile others have. Thus, there
remain some differences in legal status as to ioglgy which could affect the
interpretation of legislation in the area of distnation®®

2. Leqislation

Prior to the implementation by lItaly of Europeanu@al Directives 2000/43/EC on
racial or ethnic origin discrimination and 2000/8/on the general framework for equal
treatment, Italian law prohibiting discriminatiom @mployment was covered by the 1970
Workers Act and by Act No. 286 of 1998 regulatimgmigration and the legal conditions
of foreigners®* These Acts remain in effect, alongside the negislation enacted to
comply with the Directive§® Italian law on discrimination does not contairfiniéons

of terms such as race, national or ethnic origimebigion *

a. Workers’ Act of 1970

Discrimination on the grounds of religion, racedalanguage is prohibited by the
Workers’ Act of 1970, Act of 20 May 1970, No. 30Discriminatory acts on these bases

2 Report on Measures to Combat Discrimination, @ives 2000/43/EC and 2000/78/EC, Country
Report, Italy, A. Simoni, 2007,

http://ec.europa.eu/employment_social/fundamenitgits/pdf /legnet/itrep07 _en.pdf, pp. 7-8.

83 Report on Measures to Combat Discrimination, @ives 2000/43/EC and 2000/78/EC, Country
Report, Italy, A. Simoni, 2007,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/itrep07 _en.pdbp. 7-8.

6 Anti-discrimination Legislation in EU Member Statdtaly, A. Simoni and G. Boni, 2002,
http://eumc.europa.eu/eumc/material/pub/Art13/ARTidyY en.pdf p. 10.

5 Report on Measures to Combat Discrimination, @ives 2000/43/EC and 2000/78/EC, Country
Report, Italy, A. Simoni, 2007,
http://ec.europa.eu/employment_social/fundamentgitg/pdf/legnet/itrep07_en.pdp. 2-3, 9. It should
be noted that this paper does not delve into theei®f whether legislative changes made by the four
countries under review in response to the Direstimay or may not be in conformity with them.

% Report on Measures to Combat Discrimination, @ives 2000/43/EC and 2000/78/EC, Country
Report, Italy, A. Simoni, 2007,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/itrep07_en.pdip. 9-10.
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have no legal validity. Acts covered include rdéttnent, career, transfers, disciplinary
sanctions, and any other form of prejudice to therker. Thus, long before the

Directives were implemented, it was illegal to disinate against a worker on these
grounds in dismissals, assignment of qualificationsduties, transfers, discipline, or
other harm. A dismissal on such grounds is voitictv in the Italian legal system,

allows both the award of damages and an ordereiat&grate” or reinstate the worker to
his or her employment. The Act additionally congaiprovisions against agreements
“aimed at discrimination” on grounds of race, laage or religion, which are null and

void. Workers and trade unions are entitled tdiate legal proceedings against
employers’ In short, this Act prohibits discriminatory aétem the hiring stage, during

employment, and including dismissal, with remedileat may include reversing the
discriminatory conduct by placing the individuasdiiminated against in the position he
or she would have been in absent the discrimination

b. Act No. 286 of 1998 requlating immigration attte legal condition of
foreigners

Prohibitions against employment discrimination ateo contained in Act No. 286 of
1998 regulating immigration and the legal conditadrioreigners®  Although generally
devoted to the legal condition of non-nationalsgplies to Italian nationals as well and
grants them the same protections. The Act defundawful discrimination as any
“behaviour which directly or indirectly causes diféntiation, exclusion, restriction or
preference based on race, colour, ancestry, natwnethnic origin, religious belief or
practice, having the aim or effect of destroyindhmrdering the recognition or exercise —
under equal conditions — of fundamental human sighthe ... economic ... field ..%°
Thus, although this law concerns the subject of ignation and foreigners, it provides a
prohibition against discrimination in employment bases relevant to migrant workers
which might normally be expected to be containedriremployment or labour code.

Specifically included in a list of activities thabnstitute discrimination are refusing to
provide work to a foreign national legally residingItaly based on any of the above
grounds and preventing, through action or omissadioreign national legally residing in
Italy from carrying out an economic activity. Sifigantly, the Act prohibits
discrimination based on nationality and therebysgiether than the DirectiveS. It is

67 Anti-discrimination Legislation in EU Member Stated. Simoni and G. Boni, 2002,
http://www.ec.europa.eu/employment_social/fundamenights/pdf/aneval/leqgit.pdpp. 10-11, 24;

Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country Report,
Italy, A. Simoni, 2007,
http:/lec.europa.eu/employment_social/fundamental_rigtitédmnet/itrep07_en.pdpp. 9; Developing
Anti-Discrimination Law in Europe, The 25 EU Memligtates compared, M. Bell, I. Chopin and F.
Palmer, 2006, http://ec.europa.eu/employment_Ebgidamental_rights/pdf/legnet/0O6compan_en.pdf, p.
113.

®8Anti-discrimination Legislation in EU Member Statés Simoni and G. Boni, 2002,
http://www.ec.europa.eu/employment_social/fundamlenights/pdf/aneval/legit.pdp. 10.
9Anti-discrimination Legislation in EU Member Statés Simoni and G. Boni, 2002,
http://www.ec.europa.eu/employment_social/fundamenights/pdf/aneval/legit.pap. 12.
“Anti-discrimination Legislation in EU Member Statés Simoni and G. Boni, 2002,
http://www.ec.europa.eu/employment_social/fundamenights/pdf/aneval/leqgit.pdpp. 10, 12, 16.
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unlawful to takeany kind of action that discriminates, even indirecthgainst a worker

because of his or her race, ethnic or linguistiougr religious belief or citizenship

(nationality). The latter provision is connectea the anti-discrimination provisions
contained in the Workers’ Act. Working conditioasd vocational guidance and training
are included in the list as well. Even though& is contained in the Act, it is not
exhaustive, and other forms of discrimination rgted would fall under the broad terms
of the prohibition against discriminatidh. This Act provides very broad protections in
prohibiting any kind of discriminatory act and imcluding discriminatory acts beginning
from vocational training and hiring decisions. Ara$ noted, prohibiting employment
discrimination on the basis of nationality is arsfigant legal protection for migrant

workers.

With regard to remedies, the victim of discrimiatican obtain monetary damages for
actual losses, and can additionally obtain damégeson-pecuniary losses and can seek
an order of interruption of the discriminatory &iff and any other measure needed to
remove its effects. He or she can file an appbecatvith simple wording without an
attorney in the court where he or she resides. riktpaprocedures must avoid
unnecessary formaliti€. Thus, the remedies provided are extensive as ekdlwing

for orders to reverse the discriminatory condudt i effects.

c. Leqislative Decrees No. 215 and 216

In 2003, Italy enacted two Decrees in order to dgmyth the Council Directives on
discrimination, both of which basically follow thewording”® As noted above, they
coexist with the other legislation described. Istajive Decree No. 215 of 9 July 2003,
as amended, follows Directive 2000/43 on racialadityy Legislative Decree No. 216 of
9 July 2003, as amended, follows the general frasneWirective 2000/78* Thus, like
the Directive on racial equality, Legislative Deerdo. 215 prohibits discrimination on
the basis of racial or ethnic origin. Legislatibdecree No. 216 transposes the general
framework Directive on employment and occupatiohjolwv contains the prohibition of
discrimination on the grounds of religion or belieBoth Decrees—as the Directives—
expressly exclude nationality as one of the growidfiscrimination. They are therefore
inconsistent with the 1998 Immigration Act prohibg discrimination on that basis,
which was expressly left in force, and leave tlesof the law somewhat confused at

1 Anti-discrimination Legislation in EU Member Stafe\. Simoni and G. Boni, 2002,
http://www.ec.europa.eu/employment_social/fundamienghts/pdf/aneval/leqgit.pdpp. 12, 15.

2 Anti-discrimination Legislation in EU Member Stated. Simoni and G. Boni, 2002,
http://www.ec.europa.eu/employment_social/fundamenights/pdf/aneval/leqgit.pdpp. 17-18, 25.

3 Developing Anti-Discrimination Law in Europe, TB& EU Member States compared, M. Bell, I.
Chopin and F. Palmer, 2006,
http://ec.europa.eu/employment_social/fundamentgits/pdf/legnet/O6compan_en.pdf, 13; Report on
Measures to Combat Discrimination, Directives 2@8(FC and 2000/78/EC, Country Report, Italy, A.
Simoni, 2007 http://ec.europa.eu/employment_social/fundameritdits/pdf/legnet/itrep07_en.pds. 3.
" Legislative Decree No. 256 of 2 August 2004 cdrésome mistakes contained in the Decrees, which
had been enacted shortly before the deadline fpleimentation.
http://ec.europa.eu/employment_social/fundameritgdits/pdf/legnet/itrep07_en.pdbp. 3, 14.
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this time”™  The fact that the Decrees were enacted only days before the
implementation deadline for EU Member States of first of the two Directives most
likely has some relation to this state of affairs.

Similar to the Directives, the Decrees require duaf treatment and prohibit direct and
indirect discrimination and harassment. They hothhibit discrimination in public and
private employment in access to employment, sefffeyment or occupation, including
selection criteria and recruitment conditions, eygpient and working conditions,
including promotions, dismissals and pay, accesslttypes and all levels of vocational
guidance, training and retraining, including preatiwork experience, and membership
of and involvement in organisations of workers tmen organisations whose members
carry on a particular profession, including the dféa they provide. Victimisation is
only mentioned as an element to take into accolm@massessing damages, rather than
defined as a prohibited act itséff.

Procedures and remedies are the same as those 1998 Immigration Act—the person
alleging discrimination in employment can applyedity to a local judge (labour judge)
to seek an order of interruption of the discrimomgtactivity and damages. With regard
to whether an organisation may take a case onfoahah individual or group of persons
alleging discrimination, the legislation prohibtgimacial and ethnic discrimination only
permits associations active in the discriminati@hdfwhich have been approved by the
Ministries of Labour/Welfare and Equal Opporturstiand trade unions to do so. With
regard to claims of religious discrimination, apgety only trade unions are permitted to
represent an individual or group making a claimdafcrimination’’  The required
specialized body that was set up is the Nationdic©fof Racial Discrimination. It
covers only race and ethnic origin and not religibowever. Also, while it can assist
claimants with litigation, it has no authority itidate on their behalf®

Considering all the relevant ltalian legislativeoysions together shows a legal
framework that is quite extensive in its prohibisoagainst discrimination on all major
bases relevant to migrant workers and in all aweily all aspects of employment, from
hiring decisions, to on-the-job experiences andugh termination. Moreover, remedies
appear to be designed not just to provide some tapneompensation for discriminatory
conduct, but for actual “undoing” of that conduatpiace the victim of discrimination in

the position in which he or she would have beeremtbthe employer’s discrimination.

> Report on Measures to Combat Discrimination, @ives 2000/43/EC and 2000/78/EC, Country
Report, Italy, A. Simoni, 2007,
http://ec.europa.eu/employment_social/fundamentgitg/pdf/legnet/itrep07_en.pdp. 16, 19, 23-24.
"®Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country Report,
Italy, A. Simoni, 2007,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/itrep07_en.pdbp. 4, 18-20, 35.
""Report on Measures to Combat Discrimination, @ives 2000/43/EC and 2000/78/EC, Country
Report, Italy, A. Simoni, 2007,
http://ec.europa.eu/employment_social/fundameritgdits/pdf/legnet/itrep07 _en.pdp. 33-36.

8 Report on Measures to Combat Discrimination, @ives 2000/43/EC and 2000/78/EC, Country
Report, Italy, A. Simoni, 2007,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/itrep07_en.pdip. 36-38.
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An additional feature is the emphasis on simplec@dores that individual victims can
access themselves.

B. Sweden

1. Constitutional Provisions

With regard to human rights, the Swedish Constitytias set forth in the 1975
Instrument of Governmeni, refers to the European Convention for the Pratectf
Human Rights and Fundamental Freedoms and statesdlact of law or other provision
may be adopted which contravenes Sweden’s undegskinder it (Chapter 2, Article
23). The Convention has thereby been incorporiatechational legislation.

Explicit constitutional provisions regarding disomation are contained in Chapter 1,
Basic principles of the form of government, whidatss that public institutions shall
combat discrimination against “persons” on grounfis®... colour, national or ethnic
origin, linguistic or religious affiliation...” (Chapr 1, Article 2). Non-nationals are
expressly protected from discrimination by an Adidevoted to “foreign nationals
within the Realm.” They are “equated with” Swedistizens in respect of protection
against unfavourable treatment on grounds of re@eur or ethnic origin ...” (Chapter
2, Article 22). Religion is not included withinighlist, although foreign nationals are
granted freedom of worship in Article 22.10.1. alddition, foreign nationals are equated
with Swedish citizens in respect of the right tad& or practice a profession, unless
otherwise specifically provided by law (ChapteAZjcle 22).

2. Leqislation

There are currently two Acts in effect in Swedeat tmay be applicable to discrimination
suffered by migrant workers. In this case, theslamill be easier to understand if the
most recent one is discussed first.

a. Prohibition of Discrimination Act

Sweden enacted the Prohibition of Discriminatiort £42003:307§° in 2003 to comply
with both Council Directives 2000/43/EC on racialethnic origin discrimination and
2000/78/EC on the general framework for equal meait®® The Act, like the general
framework Directive, applies to both employment atiter areas. Of potential relevance
to migrant workers are the grounds of ethnic origatigion or other belief (Section 1).
The Act defines ethnic origin as the condition efdmging to a group of persons who
have the same national or ethnic origin, race or siélour (Section 4.1). Five other acts

9 www.riksdagen.se/templates/R_PageExtended 6339 Report on Measures to Combat
Discrimination, Directives 2000/43/EC and 2000/%8/Eountry Report, Sweden, Ann Numhauser-
Henning, 2007www.ec.europa.eu/employment_social/fundamentaltsigdf/legnet/svrep07_en.pdip.
21-22.

8 \www.sweden.gov.se/content/1/c6/03/07/73/c6eld8ie.pd

81 www.sweden.gov.se/content/1/c6/01/62/50/739d8295.pd
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and one penal code provision prohibiting discrirtiovathat are also currently in effect
are noted in the Act itself. One of those is ofgmtial relevance to migrant workers, the
Act on Measures against Discrimination in WorkingeLlon Grounds of Ethnic Origin,
Religion or other Belief discussed in the next isect?

Direct and indirect discrimination are defined aothe lines of the two European

Council Directives (Section 3). Direct discrimilwa is defined as being treated less
favourably than another individual in a comparaditeation, if that is associated with

ethnic origin, religion or other belief (SectiorlB. Indirect discrimination is defined as

disadvantage to an individual by the applicatiorpadvisions, criteria or practices that

are apparently neutral but in practice particulatiyadvantage individuals of a certain
ethnic origin, religion or other belief if it cannbe justified by legitimate objectives and
the means are appropriate and necessary for agpieliese objectives (Section 3.2).
Harassment, or conduct that violates a personsityignd that is associated with ethnic
origin, religion or other belief, is defined asdisiination, as in the Directives (Section

3.3). With regard to the burden of proof for aadimination claim, if the person who

claims discrimination demonstrates circumstancas give reason to presume that such
took place, the employer shall show that discrimamaor victimisation has not occurred

in order to prevent a finding of discrimination ¢8en 21).

The Act prohibits discrimination against both enygles and those persons seeking
employment (Section 5). It prohibits discriminatim public and private job placement
services or by other parties and in connection witier measures included in labour
market policy activities (Section 5.1, 5.2). Itdaebnally prohibits discrimination in
connection with qualification, certification, autimation, registration, approval or similar
arrangements needed or important to engage in t@cyar occupation (Section 7).
Discrimination in connection with employees’ orgsations (trade unions) or
occupational organisations, or the benefits pravidg them, is prohibited (Section 8).
Victimisation, i.e., retaliation or reprisal for perting or drawing attention to
discrimination or taking part in an investigatiorid discrimination, is prohibited as well
(Section 14§3

With regard to remedies, the employee or job sekkgrg discriminated against may be
awarded damages for the violation (Sections 16, 1This limitation of remedies is
significant, as the Act contains no provision fbe tissuance of an order undoing the
discriminatory conduct and placing the victim ir ghosition he or she would have been
in if there had been no discrimination. Compliamgth the Act is to be supervised by
the Ombudsman against Ethnic Discrimination, whallsfirst attempt to induce the
parties covered by the Act’s prohibitions to volnily comply (Section 19). If that is not
successful, an action may be taken in civil coyrthie Ombudsman, with the consent of

8 This is not to say, of course, that the other Alctsiot cover migrant workers, inasmuch as they beay
victims of prohibited discrimination on other grals such as sex or handicap. It is only that #reynot
relevant for the purposes of this paper.

8 The latter would apparently cover anyone who piited in an investigation, that is, not only the
person complaining of discrimination, but, for exae; anyone who provided evidence on his or her
behalf.
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the alleged victim, by the alleged victim him orgwdf, or by a trade union (Sections 20,
22). However, if the case is lost, the costs myesborne by the losing party (that is, the
Ombudsman, union, or individual). This latter yson is certainly a disincentive to

bringing a claim, particularly for an individuaRnyone considering a claim, whether the
Ombudsman, a union, or the alleged victim, musptvéne very real possibility of losing

the claim and having to pay legal costs. Thus)eMhie Act seems to prohibit virtually

all aspects of discriminatory conduct affectingehiemployment, and termination of
employment, there is a real question as to whetietimited remedy provided and the
requirement to pay costs if a civil court actiordst, in effect, do a great deal to nullify
those apparent protections.

b. Measures against Discrimination in Working Lda Grounds of Ethnic
Origin, Religion or other Belief Act

As noted, one of the five acts listed in the Pratub of Discrimination Act as also being
in effect is the Measures against DiscriminationNiorking Life on Grounds of Ethnic
Origin, Religion or other Belief Act (1999:13%). The Act only covers matters
concerning work, conditions of employment and ott@nditions of work, together with
development opportunities at work (Section 1). thBjob applicants and employees are
protected from discrimination (Sections 8-11). hrit background is defined as
belonging to a group of people who have the sarme, i@lour, national or ethnic origin
or religious belief (Section 3).  Employers havedaty not only to refrain from
discrimination, but also to take active measureprtmote ethnic diversity in working
life, to ensure that the work situation is appraf@ifor all employees irrespective of
ethnic background, to prevent and stop ethnic kBamast or reprisals, and to work to
ensure that persons with various ethnic backgroamedsjiven the opportunity to apply
for vacant positions (Sections 4-7).

The definition of direct discrimination is, for tmeost part, the same as that contained in
the Prohibition of Discrimination Act. Thus, wittegard to direct discrimination, an
employer may not disfavour a job applicant or emped by treating him or her less
favourably than another person with a differeningthibackground in a similar situation,
unless the employer demonstrates that such isamotected to ethnic background. There
is an additional provision, which is not in the Ritmtion of Discrimination Act described
above, allowing the employer to justify the treattnas having regard to such ideological
or other special interests manifestly more impdrtdman the interest to prevent
discrimination (Section 8.) With regard to indireliscrimination, an employer may not
disfavour a job applicant or employee by applyinfacally neutral provision, which in
practice disfavours persons of a particular ethn@ckground, unless its purpose can be
justified for reasonable reasons and the measwappropriate and necessary in order to
achieve the purpose (Section 9).

The scope of the prohibitions against discriminaiebroad. They apply to decisions on
an employment issue, selection of job applicantsefmployment interviews or other

8 www.sweden.gov.se/content/1/c6/01/99/57/b9894%tb Phis full title is taken from The Prohibitiasf
Discrimination Act (Section 2).
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measures taken during the employment processHitigig process), promotion decisions
and selection of employees for training for promotipay or other terms of employment,
the management and distribution of work, and teatndm, summary dismissals, layoffs,
or other “significant” measures against employe&xction 10). The employer may not
subject an employee to reprisals on the groundshimar she has reported it for ethnic
discrimination (Section 12). The employer is atequired to investigate and prevent
ethnic harassment by other employees (Section 13).

Significantly, the Act grants a right to informatido the employee who feels that he or
she may have been discriminated against. An apglievho was not hired or an
employee who was not promoted or selected for itrgiior promotion is entitled to
obtain written information from the employer abdl training, professional experience
and other qualifications of the person selectedHerob or training (Section 11).

The Act's remedial provisions are for the most mamilar to those contained in the
Prohibition of Discrimination Act--damages (Secsal6-19), with a couple of important
exceptions. Contract provisions which prescribepermit discrimination are invalid.
Also, if an employer discriminates in “giving naicterminating a contract or
implementing another such legal act,” that actldbaldeclared invalid if the employee
requests (Sections 14, 15). Supervision of compéaof the Act is similarly the
responsibility of the Ombudsman Against Ethnic Distation (Sections 21, 22). A
complaint may be filed by a union or by the Ombudspbut in the latter case, only if
the union does not file a complaint, and complamtsst be filed in the Labour Court,
rather than civil court (Sections 37, 38). The parkimself or herself may also bring an
action, but in that case it must come before aidistourt (Sections 36 and 4%). As
with the Prohibition of Discrimination Act, costsust be paid by the party who filed the
complaint--the alleged victim of discrimination @mbudsman or union taking the claim
on her or his behaff a real disincentive to the pursuit of a claim.

C. United Kingdom

1. Background

The United Kingdom does not have a constitution tegulates the relationship between
the state and its citizens. There is not one sapiaw which provides principles such as
those of equality or non-discrimination that canused by persons residing within its
jurisdiction. Instead, some rights for individu@lsve developed in the case law over the
centuries, which are discernable only by tracirggdbvelopment of principles through an
extensive body of common law. With regard to dismation, while there are some
restrictions on government acts set forth in refjutg or legislation, a principle of

8 Report on Measures to Combat Discrimination, Qives 2000/43/EC and 2000/78/EC, Country Report,
Sweden, 2007, A. Numhauser-Henning,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/svrep07_en.pgif. 49.

8 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country Report,
Sweden, 2007, A. Numhauser-Henning,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/svrep07_en.pdf

33



equality or non-discrimination pertaining to prigaction does not seem to exist. In the
private sector, the general principle is freedoroaftract. In short, those who have been
discriminated against do not have a source of datishal law to turn to, but can only
rely on whatever specific legislation prohibitinigetimination is availabl&’

Workers in the United Kingdom who believe they hatdfered from discrimination
therefore have recourse only in legislation regagdequality and the prohibition of
discrimination and the large body of case law tiet developed from it over the last
three or four decades. There is currently a cormpteay of law in this area set out in
many different places--in Acts of Parliament, regioins, orders, and elsewhere--which
is viewed, even by the government itself, as negedmajor revision to bring coherence,
clarity, and consistency to those affected by #we®f Consequently, a Discrimination
Law Review was launched in 2005 in preparationtlier creation of a clearer and more
streamlined legislative framework on discriminatiorin June 2007, the government
issued a consultation paper based on the Revievsranework for Fairness: Proposals
for a Single Equality Bill for Great Britain,” setg forth its proposals for a Single
Equality Bill for Great Britain and calling for caments on the proposals. Comments
were to be submitted by September 2007, and ikpeaed that new, comprehensive
legislation will be forthcoming®? A process of review of the regulatory situatioithw
regard to discrimination is likewise taking planeNorthern Ireland®

Since it is not possible to delve into all the céempiies of current legislation, and since it
is expected to be significantly changed in the rfature in any event, the following

description of current legislation will be a broaderview. It will focus on the four

major pieces of law regulating the area of disanmion in employment.

2. Leqislation

87 Country Report on Measures to Combat Discrimimatidirectives 2000/43/EC and 2000/78/EC, United
Kingdom, 2007, C. O’Cinneide,
http://ec.europa.eu/employment_social/fundamenitdits/pdf/legnet/ukrep07_en.pdgip. 12-14;
Developing Anti-Discrimination Law in Europe, Th EU Member States Compared, M. Bell, I. Chopin
and F. Palmer, November 2006,
http://ec.europa.eu/employment_social/fundamenitgits/pdf/legnet/O6compan_en.pgf 116.

8Country Report on Measures to Combat Discriminatizirectives 2000/43/EC and 2000/78/EC, United
Kingdom, 2007, C. O’Cinneide,
http://ec.europa.eu/employment_social/fundamenitgdits/pdf/legnet/ukrep07_en.pgip. 87-88;
Discrimination Law Review, A Framework for Fairneddroposals for a Single Equality Bill for Great
Britain, June 2007,
http://www.communities.gov.uk/publications/commigstframeworkforfairnesssummanmp. 11-12; A
Framework for Fairness: Proposals for a SingleaityuBill for Great Britain — A Consultation Paper
http://www.communities.gov.uk/publications/commigstframeworkforfairnesssummary

8 Discrimination Law Review, A Framework for FairsesProposals for a Single Equality Bill for Great
Britain, June 2007,
http://www.communities.gov.uk/publications/commigstframeworkforfairnesssummarpp. 11-12; A
Framework for Fairness: Proposals for a SingleaityuBill for Great Britain — A Consultation Paper
http://www.communities.gov.uk/publications/commigstframeworkforfairnesssummary

% Country Report on Measures to Combat Discrimimgtidirectives 2000/43/EC and 2000/78/EC, United
Kingdom, 2007, C. O’Cinneide,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/ukrep07_en.pdip. 87-88.

34



a. The Race Relations Act

The most important early piece of legislation ie fleld of employment discrimination is
the Race Relations Act 1976 (c. 74), which was atedrnin 2003 and 2006, in part to
comply with Council Directive 2000/43/EC on ractal ethnic origim* The Act applies
to England, Wales, and Scotland. It prohibits exwplent discrimination on the grounds
of colour, race, nationality or ethnic or natiomaigin, all of which are included within
the concept of “racial grounds” (Part 1.3(1)). Matlity is defined as including
citizenship, so that it is unlawful to discriminatgainst a worker because he or she is a
non-national or non-citizen—that is, because hehar is a migrant worker (Part X.78).
This inclusion of nationality as a ground of disgination is significant, for migrant
workers need not turn to other grounds in a disaation claim to hopefully find some
other ground which best “fits,” when their migrastatus was the real reason for the
discrimination’® The reason could, of course, be based on muljgends—migrant
status, raceand colour, for example—and all of those grounds cdoddalleged in a
complaint.

The Act covers employers, organisations of worl@rany other organisations whose
members carry on a particular profession or tradéjorities or bodies which can confer
an authorization or qualification for a professiontrade, employment agencies, and
partnerships in certain circumstances (Part Il).ithWegard to victimisation, it is
unlawful discrimination for an employer to treatparson less favourably because the
person has made a claim of discrimination or ppdied in a proceeding (Part 1.2).
Harassment, or unwanted conduct violating one’siitligor creating an intimidating,
hostile, degrading, humiliating or offensive envineent on the basis of race, is unlawful
(Part 1.3A).

It is unlawful for employers to discriminate inimig decisions and terms of employment
offered, in promotion, transfer or training, or antyer benefits, facilities or services, by
dismissal or any other detriment (Part 11.4.) Wiégard to organizations of workers or
professional or trade organisations, prohibited aatlude discrimination in admission to
membership, access to benefits, facilities or sesyior any other detriment (Part 11.11).
Authorities which confer authorizations or qualifions for a particular profession or
trade are prohibited from discriminating againsplegants and individuals needing or
holding such authorization or qualifications (Pku12). It is unlawful to discriminate
with regard to training (Part Il. 13). Employmeagencies are prohibited from
discriminating in providing services (Part 11.14).

The Commission for Racial Equality is the spec&dizbody set up to combat
discrimination. It accepts complaints, conductsgestigations, and assists in legal

91

http://www.statutelaw.gov.uk/legResults.aspx?Leghll+Legislation&title=Race+Relations+&Year=1
976&searchEnacted=0&extentMatchOnly=0&confersPoWwéidanketAmendment=0&TYPE=QS&NavF
rom=0&activeTextDocld=2059995&PageNumber=1&SortAdpH .

%2 There are some exceptions to the Act regardingigration functions that are not related to hire or
employment, but rather concern entry and stay (Hek®D).
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representation in courts or the employment tribun@here will be some changes by
2009, when the Commission must be merged withinrapthced by a new Commission
for Equality and Human Rights.

With regard to enforcement procedures, complaingy e filed in an employment
tribunal by an individual (Part VII1.54). The ongrganization which can participate in
proceedings is the Commission for Racial EqudlfityThe tribunal may award damages
and make a recommendation that the respondentagbaticular action. If, without
reasonable justification, the respondent failsamply with a recommendation and if the
tribunal believes it is just and equitable, it magrease the compensation award (Part
VIII.56). Damages may also be granted for injusyféelings (Part VIII.56-57). The
tribunal does not have the authority to require aaton other than a monetary award,
such as reinstatement or promotion to a positi@crofhinatorily denied. However,
collective agreements which have terms found tdiberiminatory are subject to having
those terms voided. Discriminatory rules made mye@ployer or an organisation under
the jurisdiction of the Act may be voided as wdRart X.72).

b. Race Relations (Northern Ireland) Orders

Similar legislation applies in Northern IrelandetiRace Relations (Northern Ireland)
Order 1997° as amended by Race Relations Order (Amendment)l&&ms (Northern
Ireland) 2003° which was issued to comply with the Council Direeton racial or
ethnic origin. The Orders essentially track thecdR&elations Act covering England,
Scotland, and Wales just described, with the exwepthat the definition of racial
grounds includes an additional ground--having osgiwithin the Irish Traveller
community (Part 1.5). The specialized body to cambiscrimination is the Equality
Commission for Northern Ireland, which covers biatbe and religiori’

c. Employment Equality (Religion or Belief) Reqtidas 2003

In England, Scotland, and Wales, the Employment akiyu (Religion or Belief)
Regulations 200%8 govern discrimination on the basis of religionheTRegulations were
enacted to comply with Council Directive 2000/78/E§ablishing a general framework
for equal treatment in employment and occupatiodccording to the Regulations,
unlawful discrimination takes place when a persmtrdninates against another person

9 Country Report on Measures to Combat Discrimimgtidirectives 2000/43/EC and 2000/78/EC, United
Kingdom, 2007, C. O’Cinneide,
http://ec.europa.eu/employment_social/fundamenitdits/pdf/legnet/ukrep07_en.pdgip. 81-82.

% Country Report on Measures to Combat Discrimimgtidirectives 2000/43/EC and 2000/78/EC, United
Kingdom, 2007, C. O’Cinneide,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/ukrep07_en.pgd. 76.

% http://www.0psi.gov.uk/si/si1997/70869--a.htm

% http://www.opsi.gov.uk/Sr/sr2003/20030341.htm

" Country Report on Measures to Combat Discrimimgtidirectives 2000/43/EC and 2000/78/EC, United
Kingdom, 2007, C. O’Cinneide,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/ukrep07 _en.pqf. 82.

9 http://www.opsi.gov.uk/si/si2003/20031660.htm
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by treating the person less favourably than anotheplying a provision, criterion or
practice equally, which results in putting those afother religion at a particular
disadvantage and which is not shown to be a prigmate means of achieving a
legitimate claim. To show discrimination, there shibbe a comparison of the person
alleging discrimination against another person @mailar circumstance who has not been
discriminated against. (Part 1.3)). Victimisatioor retaliation for making or
participating in a discrimination claim, is prohi#d (Part 1.4.) Harassment, that is,
violating a person’s dignity or creating an intiraiohg, hostile, degrading, humiliating or
offensive environment, is prohibited (Part 1.5).

Employers are prohibited from discriminating agaiapplicants in hiring decisions or
terms of employment offered, promotion, transfigining, or any other benefit,
dismissal, or any other detriment (Part 11.6(1, 2darassment of employees is forbidden
(Part 11.6(3)). A narrow exception from the Redidas’ requirements is permitted for a
genuine occupational requirement based on religropelief (Part 11.7). Discrimination
by trade organisations, qualifications bodies, mtess of vocational training, and
employment agencies is also prohibited. Trade resgdons may not discriminate in
admission, benefits, membership terms, or any otdetriment (Part 11.15).
Qualifications bodies may not discriminate in tleents on which professional or trade
qualifications are conferred, in the granting oplagations, withdrawing qualifications,
or by harassing a person (Part 11.16). Providefsvacational training may not
discriminate in providing access to or in trainifBart 11.17). Employment agencies
may not discriminate in their provision of servi¢€sart 11.18).

As to enforcement and remedies, a complaint mayresented to an employment
tribunal, but associations or organizations are petmitted to participate in the
proceedings (Part V.28). There are similar pravisiin the Regulations for damages as
those contained in the laws regarding race disoatron (Part VV.30). Thus, the tribunal
does not have the authority to require any actitrerothan a monetary award. For
example, it cannot order that a victim of discriation be hired, provided the
professional qualifications discriminatorily denjext reinstated to the job he or she lost
because of discrimination. It can only “recommerdtion practicable to obviate or
reduce the adverse effect on the complainant.

d. Fair Employment and Treatment (Northern IreJa@dder 1998 and Fair
Employment and Treatment Order (Amendment) Reaulati (Northern

Ireland) 2003

The law applicable to Northern Ireland is containedthe Fair Employment and
Treatment (Northern Ireland) Order 1998as amended by the Fair Employment and
Treatment Order (Amendment) Regulations (Northestahd) 2003, which was enacted
to conform the law to the general framework Direef®®  Similar provisions are
contained in these two Orders as are containedhénRegulations covering England,
Scotland and Wales described above.

99 http://www.opsi.gov.uk/si/si1998/98316202.htm
100 http://www.opsi.gov.uk/sr/sr2003/20030520.htm
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As stated earlier, employment discrimination law @reat Britain is complex,
inconsistent, and expected to change in the netrefu It goes further towards
recognizing discrimination against migrant workdsg including nationality as a
prohibited grounds of discrimination. It also coveirtually all important aspects of
employment and access to employment, such as iga#bh, hire, on-the-job terms and
opportunities, and termination of employment.  Hoer, the question arises as to
whether these features are sufficient in view efery limited remedies available for a
discrimination claim. Damages are an insufficiesmnedy, for example, for a migrant
worker discriminatorily denied authorization to egg in professional activity for which
he or she is qualified because the qualifying boefused to grant the necessary
qualification, for a worker denied hire, or for anrker terminated from his or her job.
Even if a court or tribunal determines that theraswunlawful discrimination, this
individual is still out of work. In the case of gnant workers, being out of work can lead
to loss of authorization to remain in the countfhe upcoming changes in the law will
hopefully address the inadequate remedies provided.

D. France

1. Constitutional Provisions

Constitutional principles of equality and humarhtgyhave three sources in France—the
1789 Declaration of the Rights of Man and the @iti#* the Constitution of 19482 and
the Constitution of 1958° The Constitution of 1958 incorporated within jt feference
the preamble of the Constitution of 1946 and th89lDeclaration. Today’'s rights
originally stem from the Declaration, which statkat people are “born and remain free
and equal in rights” and that “social distinctianay be based only on considerations of
the common good” (Article first). The law “must bee same for all, whether it protects
or punishes” (Article 6). The preamble to the @%Zonstitution, incorporated into the
Constitution of 1958, provides that “each humanngeiwithout distinction of race,
religion or creed, possesses sacred and inaliemahles.” Everyone has the “duty to
work and the right to employment” and may not “suffprejudice in his work or
employment by virtue of his origins, opinions otiéfs.” Equality on the basis of race
and religion are mentioned in the context of thersgas territories of France; “France
shall form with its overseas peoples a Union fouhd@on equal rights and duties,
without distinction of race or religion.” With gard to rights in the Constitution of
1958, Article 1 states that France “shall ensueeetuality of all citizens before the law,
without distinction of origin, race or religion” drishall respect all beliefs.”

2. Legqislation

101 hitp://www.elysee.frielysee/anglais/the institutiiounding_texts/the declaration of the human
rights/the declaration_of the human_rights.2024d.h

192 hitp://www.elysee.frielysee/anglais/the_instituifounding_texts/preambule_to_the 27th

of october 1946 constitution.20243.himl

103 hitp://www.assemblee-nationale.fr/english8ab.asp
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Because of constitutional restrictions, French lawhe area of discrimination is unable
to use the concept of distinctions based on betantyp a people, a minority, or a group.
The law is based on a universalistic conceptioreaality focused on the individual.
Thus, for legal purposes, groups defined by diffeirgeliefs or allegiances, or even by
their common race, do not exiSf. Moreover, outlining the statutory law in the aafa
employment discrimination is difficult, becausasitscattered throughout various bodies
of law, with various courts having jurisdiction.or8e is contained in the Labour Code,
some in the Penal Code, some in the Civil Code gsonadministrative law pertaining to
civil servants, and elsewhere. Enforcement juctgzh is split among the labour courts,
penal courts, civil courts, and administrative ¢suand a claimant can in some cases
even choose between courts for the same allegddtivin’® To avoid an overly
complex explanation of French law in this area, phehibitions against employment
discrimination and the protections afforded empésywiill be discussed by topic, rather
than by specific legislation, as has been donehermost part for the other countries
reviewed.

The Labour Code, Penal Code, the law relating & rtghts and obligations of civil
servants, civil law regulating contracts, and tlaevlcreating the High Authority against
Discrimination and for Equality all contain prowsis prohibiting different forms of
employment discriminatiol’® As in the case of Italy, Sweden, and the Unitétgom,
amendments have been made in the last few yeaasresult of the Council Directive
implementing the principle of equal treatment betw@ersons irrespective of racial or
ethnic origin and the Council Directive establighia general framework for equal
treatment in employment and occupation.

The prohibited grounds of discrimination potengiatlevant to migrant workers include
race, religion, and origin. Origin basically am&nto ethnic or racial origin.
Nationality is sometimes included in a specifi¢ b grounds on which discrimination is
prohibited, but the various sources of law areauoisistent in this area. For example, the
Labour Code states that any salaried employee eaonie a member of a trade union of
his or her choice, regardless of nationalfty. There are extensive exceptions to this
provision, however, as will be discussed below.

Employees in the private and public sector—thats@aried employees--are protected
against discrimination. However, the extent ofirth@otection varies, depending on

104 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country
Report, France, S. Latraverse, 2007,
http://ec.europa.eu/employment_social/fundamenitgitg/pdf/legnet/frrep07_en.pds. 4.

195 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country
Report, France, S. Latraverse, 2007,
http://ec.europa.eu/employment_social/fundamenitdits/pdf/legnet/frrep07_en.pdfpp. 2, 59-60.
198 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country
Report, France, S. Latraverse, 2007,
http://ec.europa.eu/employment_social/fundamenitgitg/pdf/legnet/frrep07_en.pdfpp. 16, 33, 66-67).
197 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country
Report, France, S. Latraverse, 2007,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/frrep07_en.pdfp. 36, LC Art. L.
122-45.
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whether the Labour Code, administrative law, ordPéode applies to their situation.
The Labour Code covers hiring, pay, promotion, gfan qualification, classification,
working conditions, renewal of contract (dismisgalBnd redeployment. It prohibits
discriminatory provisions in workplace rules andlextive bargaining agreements. The
Penal Code, on the other hand, prohibits discrittina in hiring, vocational
apprenticeship and training, discipline, and disai®f employees. But as noted above,
there are many jobs which are legally closed tomationals. Trade unions and all other
organisations must abide by Penal Code provisiookilpiting discrimination in access
to services. Discrimination in vocational traigiand guidance is prohibited by various
laws. Administrative law prohibits discrimination access to employment and forbids
distinctions between civil servants based on refigirace, or origin.  French law
provides protection against harassment, which regw@ showing of repeated acts. There
is also some protection against victimisation, etaliation, but employees are only
protected against discipline or dismissal and ritbeoforms of retaliation for making
claims of discrimination. In contrast to the abgvrevisions for salaried workers, non-
salaried workers, in contrast, must rely upon ganerinciples of contractual and civil
liability for their claims of discrimination’®

Despite these anti-discrimination provisions, Fremaw contains contradictory legal
provisions whichrequire discrimination in access to many professions auits jby
conditioning them upon French or EU citizenshim other words, discrimination is
written into the law by specifically prohibiting nenationals from working in certain jobs
and professions. Discrimination against non-nati®ms thus required, regardless of their
qualifications. These kinds of discriminatory laargginated in the 1800'’s, and in 1927
even the employment of naturalized citizens wasipited in many jobs. The list of
professions and jobs currently forbidden to noirerts is extensive—about 7000 named
jobs. In fact, it is estimated that today closene third of salaried jobs are forbidden to
non-nationals. While changes have been made entgears in response to criticism of
the extent and incoherence of these discriminataws, a great deal remains to be
changed. It, indeed, seems impossible to justibsicg off so many employment
opportunities to those who are not French, padityiwhen these lists of prohibited jobs
inexplicably include such things as tobacco stoamager and coiffeur supervistt,

In June 2005, the High Authority against Discrintioa and for Equality began

operation; it has the authority to investigate wdlial and collective complaints. If there
is a possible criminal offense, it may refer theterato the prosecutor for prosecution in
the Penal Courts. It may also provide its obs@maton cases being litigated in the

198 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country
Report, France, S. Latraverse, 2007,
http://ec.europa.eu/employment_social/fundamentgits/pdf/legnet/frrep07_en.pdfpp. 3, 5, 27, 33-37,
64.

199 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country
Report, France, S. Latraverse, 2007,
http://ec.europa.eu/employment_social/fundameritgits/pdf/legnet/frrep07_en.pdfpp. 32, 45-46;
L’'Observatoire de l'integration des refugies staingts, November 2007.
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penal, civil and administrative courts as an “aaxyl of Justice.” In the case of a
criminal offense, intent to discriminate againgt thictim must be showh?

As would be expected from such an array of diffefaws applying to different kinds of
workers and situations, available remedies forraigonation depend on the workers’
status and situation as well. Salaried employeayg be granted monetary damages,
reinstatement to their jobs if they were terminatbdck pay, and modification of
working status, i.e., reconstitution of career. eiflcases are handled by the Labour
Courts. Civil service employees may seek annulnoérthe decision and damages in
administrative proceedings.  Non-salaried employege at a disadvantage in
comparison, as they may only seek damages in tilecourts. As noted, in some cases,
criminal penalties may be sought. The High Auttyoegainst Discrimination and for
Equality has recently been given the power to psepmiminal punishmerit!

France, in short, has a variety of laws and prowmsiprohibiting discrimination against
job applicants and employees that cannot easilyub@marized, but could apply to some
discriminatory treatment experienced by migrant keos, that is, if they are not
prohibited from employment in the specific job theigh in the first place. Prohibitions
and remedies vary depending on the status andtisituaf the alleged victims of
discrimination. The extensive legal requiremerftdiscrimination against non-nationals
constitute a great barrier to migrant workers, bseat completely closes them off from
access to employment in many jobs. The law doésneoely fail to protect them from
discrimination in these instances, but actuallynegs discrimination against them.

V. AN OVERVIEW AND COMPARISON

An attempt has been made to present a brief andr adatline of employment

discrimination law available to migrant workers Hurope and in the four selected
countries. Nevertheless, because this paper haswex numerous instruments and
laws, a rather large volume of information has begeasented. Some selected
information drawn out from this review is therefmemmarized below in a form which
should make it easier to compare and understandliffesences between the various
instruments and laws. Table 1 presented in Annskdws in nutshell form the bases
upon which a claim of discrimination may be made tfee different instruments and
laws, and for national origin, ethnic origin, rae&d colour, shows how their definitions
sometimes overlap and/or are incorporated withcheather. This table also shows in
the last column the exceptions or limitations irverage that are permitted in some
instruments and laws. Table 2, presented in Anddxiefly states the employment
conditions covered by the prohibition against dimsaration for each instrument and law.

110 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC , Country
Report, France, S. Latraverse, 2007,
http://ec.europa.eu/employment_social/fundameritgdits/pdf/legnet/frrep07 _en.pdfpp. 66-67.

11 Report on Measures to Combat Discrimination, Dives 2000/43/EC and 2000/78/EC, Country
Report, France, S. Latraverse, 2007,
http://ec.europa.eu/employment_social/fundameritgdits/pdf/legnet/frrep07_en.pdfpp. 64-67.
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It also states the remedies available to those tdnee shown that they have been
unlawfully discriminated against.

The table 1 presented in Annex 1 shows that ofitsuments and laws reviewed,
human rights are most often addressed in intenmatiaw, including the Convention for
the Protection of Human Rights and Fundamentaldémas, which Italy, Sweden, the
United Kingdom, and France have ratified. Humahts are also expressly covered in
the Constitutions of Italy and Sweden. With regaréquality and non-discrimination in
employment for migrant workers as compared to natiavorkers, certain rights are
provided in the three international conventions mgrant workers, that is, the
International Convention on the Protection of thghis of All Migrant Workers and
Members of Their Families and the two ILO migrardrieer Conventions. Provisions
pertaining to discrimination on the basis of nadiity are contained in the International
Convention on the Protection of the Rights of Aligkint Workers and Members of
Their Families, ILO Convention No. 97, immigratidegislation in Italy, and race
discrimination legislation in the United Kingdom.

As discussed in the Introduction, the terms nationgin, ethnic origin, race, and colour
are variously defined, sometimes used interchargeabincorporated within each other
in various ways. All but one of the internationaktruments reviewed, as well as
Council Directive 2000/43/EC on racial or ethnicigor, the Italian and Swedish
Constitutions, and legislation in the four courdgrieover the grounds variously labeled
national origin, ethnic origin, race, and/or colourhe international instrument which is
an exception to this is the Migrant Workers (Suppatary Provisions) Convention, No.
143. Religion is likewise covered by the samdruments and laws, except for the
International Convention on the Elimination of Abrms of Racial Discrimination, ILO
Convention No. 143, and in the case of the CouDr#ctives, it is 2000/78/EC which
covers discrimination on the basis of religion. ngaage as an enumerated basis of
discrimination is less often covered. It is cong& in the Universal Declaration of
Human Rights, International Covenant on Economioci@ and Cultural Rights,
International Covenant on Civil and Political Rightnternational Convention on the
Protection of the Rights of All Migrant Workers ardembers of Their Families,
Convention for the Protection of Human Rights amtdamental Freedoms, and in the
Constitution of Italy and some of its statutes.

As shown, many of the instruments and laws do ootain provisions limiting coverage

related to the delineated bases of discriminationhose which cover migrant status or
nationality address the issue of regular and ilaggstatus and are more likely to restrict
coverage to workers in regular status, except tiratinternational Convention on the
Protection of the Rights of All Migrant Workers aMembers of Their Families and the
ILO Migrant Workers (Supplementary Provisions) Cention, No. 143 provide some

rights for those in irregular status as well. explained in detail above, the two Council
Directives specifically exclude coverage of dis¢nation on the basis of nationality.

The Universal Declaration of Human Rights and tmerhational Covenant on

Economic, Social and Cultural Rights permit sonmaithtions if needed for promoting

the general welfare of society.
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Table 2 presented in Annex 2 shows, in generat, ith@escending from international
instruments to European instruments to national laere employment conditions are
covered. Thus, the Universal Declaration of HurRaghts, International Covenant on
Economic, Social and Cultural Rights, Internatio@dvenant on Civil and Political
Rights, International Convention on the Eliminatiaosf All Forms of Racial
Discrimination, International Convention on the temion of the Rights of All Migrant
Workers and Members of Their Families, ILO Migratitor Employment Convention
(Revised) (No. 97), and ILO Migrant Workers (Suppéntary Provisions) Convention
(No. 143) do not cover all forms of discriminationthe entire spectrum of employment,
that is, from training and hire, through employmemtd termination of employment, but
are more limited. = The International Conventiontbe Elimination of All Forms of
Racial Discrimination and the ILO Discrimination rfiployment and Occupation)
Convention (No. 111) appear more inclusive.

At the European level, the two Council Directiveser access to employment, training,
treatment during employment, and termination of leyypent. On the subject of
employment, the Convention for the Protection ofntam Rights and Fundamental
Freedoms only addresses the right to form andtjashe unions. Legislation in Italy and
the United Kingdom covers the range of employmeainf training and hire, through
employment, and termination of employment. Swé&d@mployment discrimination
laws contain broad coverage as well, although theemage of training may be more
limited. Finally, in France, generalizations arerendifficult to make, because there are
various prohibitions against employment discrimimratscattered throughout different
codes and applying to different classificationsaairkers, with some of them covering
more employment conditions than others. And, asudised, in France a large number of
non-nationals, or migrant workers, are completebcluded by law from employment in
certain professions and occupations.

With regard to remedies, those international ims&rnts that address the subject speak of
“effective” or “effective and enforced” remedie$hese are the Universal Declaration of
Human Rights, International Covenant on Civil andlital Rights, International
Convention on the Elimination of All Forms of RdcRiscrimination, International
Convention on the Protection of the Rights of Aligkant Workers and Members of
Their Families, and Convention for the ProtectidnHuman Rights and Fundamental
Freedoms. The two Council Directives require éffe; proportionate, and dissuasive
remedies to be determined by Member States. Ttag ¢hat this may include the
payment of compensation, but do not require rensedigended to reverse the
discriminatory conduct and place the victim of eoyphent in the position he or she
would have been in absent the discrimination.

As for the four countries reviewed, Sweden and Wmited Kingdom have the most
limited remedial provisions in their employmentatimination legislation. Remedies in
those countries are basically limited to damageseg@t that in Sweden a discriminatory
notice terminating a contract can be invalidatddhe law in France, again, depends on
the type of worker and situation, with possible eeiles being damages and sometimes
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annulment of the discriminatory decision. Itallaw is the most generous of the four in
its remedial provisions, not only providing for dages, but for voiding of discriminatory
conduct as well, including, for example, reinstgtiarminated workers.

It should be pointed out that this paper has nbtedeinto whether the instruments and
laws are effectiven practice—that is, whether too many employment conditiongeha
been excluded, whether remedies are sufficient effiective, whether the laws are
practically accessible to those discriminated agairwhether procedures are too
cumbersome or slow, or whether there are othecidefiies:’> While those issues are
certainly worthy of study, they concern a topictpent to non-migrant workers as well.
The focus here, in contrast, has been to reviewetisting instruments and laws which
can be used by migrant workers in Europe.

VI. SUMMARY AND CONCLUSIONS

Several broad conclusions that can be made frosnréview of laws and instruments of
potential relevance to migrant workers employedEurope who have experienced
employment discrimination will be noted here. Thas largely turned out to be a review
of employment law that would “best fit” the situati of a migrant worker who has
experienced discrimination in employment and wdbkcause the vast majority of
discrimination law does not include nationalityaaground of unlawful discrimination.

As shown, there are a few international instrumettk® International Convention on the
Protection of the Rights of All Migrant Workers akttmbers of Their Families, the ILO
Migration for Employment (Revised) Convention, atlie ILO Migrant Workers

(Supplementary Provisions) Convention—that protemtkers from discrimination based
on their status as migrants. While these providemay of protections, they provide

12 The ILO Committee of Experts on the ApplicationG@dnventions and Recommendations periodically
reports on some of these issues as part of it@apey function of reviewing compliance with the
Discrimination (Employment and Occupation) ConventiNo. 111 by those states which have ratified it.
As they have all ratified Convention 111, therera@orts for Italy, Sweden, the United Kingdom, and
France. See, for example, CEACR: Individual DifRequest concerning Discrimination (Employment
and Occupation) Convention, 1958 (No. 111) Itaftification: 1963) Submitted: 2007,
http://www.ilo.org/ilolex/cgi-
lex/pdconv.pl?host=status01&textbase=iloeng&documt®B46&chapter=9&query=Italy%40ref&highlig
ht=&querytype=bool&context=0; CEACRIndividual Direct Request concerning Discrimipat
(Employment and Occupation) Convention, 1958 (Nd.) ISweden (ratification: 1962) Submitted: 2006,
http://www.ilo.org/ilolex/cgi-
lex/pdconv.pl?host=status01&textbase=iloeng&documEBP89&chapter=9&query=Sweden%40ref&hig
hlight=&querytype=bool&context=0;CEACRIndividual Observation concerning Discrimination
(Employment and Occupation) Convention, 1958 (Nid.)United Kingdom (ratification: 1999) Published
2007 ,http://www.ilo.org/ilolex/cqi-
lex/pdconv.pl?host=status01&textbase=iloeng&docur@334&chapter=6&query=%28United+Kingdom
%29%40ref&highlight=&querytype=bool&context=0; CEACRndividual Observation concerning
Discrimination (Employment and Occupation) Conventil958 (No. 111) France (ratification: 1981)
Published 2006http://www.ilo.org/ilolex/cqi-
lex/pdconv.pl&host=status01&textbase=iloeng&docutr8645&chapter=6&query=France%40ref&highl
ight=&querytype=bool&context=0; CEACR
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fewer in practice, because the majority of stateelwhave ratified them are those which
send migrant workers, not those which employ thEmThus, these Conventions have
not been as influential in the states where migvearikers are more often working and
are most in need of protection. However, it issmairthy that even in this small selection
of four European countries for review, there arantoes which provide protection, or

instances in which a country provides protectiosetected areas, against discrimination
in employment on the basis of nationality, at Idasthose in regular status.

Another observation that can be made is that someeniational instruments specifically
protect migrant workers from discrimination for Wothat they have already done,
whether they are in regular status or not. Fomgte, some instruments provide for
equality in pay between migrant workers and natiomarkers performing the same

work. On the other hand, equality of treatmenteicruitment and hire and in retention of
a job (termination, layoff) is more likely to beckang for migrant workers, or in the

European Union, migrant workers from third courstrieAnd while migrants in regular

status are more often awarded equal rights, evesetin regular status do not always
have equal rights in these areas as compareditmakst

In practice, the international instruments are usedddress discriminatory employment
conditions affecting large groups of migrant wos«an other words, gross, systemic
discriminatory practices handled at national antermational levels. National law
provides more in the way of redress for employeliscriminatory conduct affecting
individual migrant workers. This is why the newrg&pean Council Directives are so
important. They are the most significant laws thate begun to effectuate change in
national legislation in Europe, both modificationdastrengthening of existing law and
the enactment of entirely new law in Member Stat&ontinued important legislative
developments on the national level based on thecbves can be expected in the future,
as well as case law developments based on thdingsohtional legislation. Important
case law development can be expected in the Eundpeart of First Instance and Court
of Justice as well.

Nevertheless, this review has shown that in masthices, international and European
instruments and legislation containing provisiomsemployment discrimination have a
gap in protection against discrimination on thati®anost directly applicable to migrant
workers--nationality. Even though many countries im need of migrant workers and
even when they have expressly accepted these rimmala to work in their territories, it

is oftennot in their legal systemt® treat migrant workers who have been granted the
legal right to work less favourably than nationalrieers.

113 hitp://untreaty.un.org/ENGLISH/bible/englishintetiiele/partl/chapterlV/treaty24.asp
http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C009 http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C143
International labour standards, A global approdthHumblet et al (2002),
http://www.ilo.org/public/english/standards/nornvaddoad/resources/globale,pgip. 125, 136.

45



INTERNATIONAL INSTRUMENTS
AND NATIONAL LAWS

International

International Covenant on Civil and Political RigliL966).
www.ohchr.org/english/law/ccpr.htm.

International Covenant on Economic, Social and @altRights (1966).
www.ohchr.org/english/law/cesr.htm.

International Convention on the Elimination of &Abrms of Racial Discrimination
(1969).
http://www.ohchr.org/english/law/cerd.htm.

International Convention on the Protection of thgh®s of All Migrant Workers and
Members of Their Families (1990).
http://www.ohchr.org/engish/law/cmw.htm.

Universal Declaration of Human Rights (1948).
http://www.unhchr.ch/udhr/lang/eng.htm.

International Labour Organization

Abolition of Forced Labour Convention, 1957 (No5).0
http://lwww.ilo.org/ilolex/cgi-lex/convde.pl?C105.

Discrimination (Employment and Occupation) Conventil958 (No. 111).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C111.

Equal Remuneration Convention, 1951 (No. 100).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C100.

Equality of Treatment (Accident Compensation) Cartian, 1925 (No. 19).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C019.

Equality of Treatment (Social Security) Conventi®@62 (No. 118).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C019.

Forced Labour Convention, 1930 (No. 29).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C29.

Freedom of Association and Protection of the Rigl®@rganise Convention, 1948 (No.

87).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C087.
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ILO Declaration of Fundamental Principles and Rsgiit Work and its Follow-up (1998).
http://www.ilo.org/dyn/declarissDECLARATIONWERB.stiat jump?var_language=EN&
var_pagename=DECLARATIONTEXT.

Maintenance of Migrants’ Pension Rights Conventi®85 (No. 48).
http://lwww.ilo.org/ilolex/cgi-lex/convde.pl?C048.

Maintenance of Social Security Rights Conventid®@82.(No. 157).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C157.

Migrant Workers (Supplementary Provisions) Convamtil975 (No. 143).
www.ilo.org/ilolex/cgi-lex/convde.pl?C143.

Migration for Employment Convention (Revised), 198®. 97).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C097.

Minimum Age Convention, 1973 (No. 138).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C138.

Occupational Safety and Health Convention, 1981 (96).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C155.

Recommendation concerning Migration for Employm@&evised), 1949 (No. 86).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R086.

Right to Organise and Collective Bargaining Coni@nt1949 (No. 98).
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C98.

Safety and Health in Construction Convention, 1888. 167).
http://lwwwilo.org/ilolex/cgi-lex/convde.pl?C167.

Worst Forms of Child Labour Convention, 1999 (N821L
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C182.

European

Convention for the Protection of Human Rights anddamental Freedoms (1950).
http://conventions.coe.int/Treaty/en/Treaties/hd®F.htm.

Council Directive 2000/43/EC implementing the piple of equal treatment between
persons irrespective of racial or ethnic origin.

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX0BPL0043:EN:HTML.
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Council Directive 2000/78/EC establishing a natidremework for equal treatment in
employment and occupation.
http://eur-lex.europa.eu/lexUriServ/LexUriServ.do2CELEX:32000L0078:EN:HTML.

Treaty on the European Union.
http://eur-lex.europa.eu/LexUriServ/site/en/oj/2@@821/ce32120061229en00010331
pdf.

National
Italy

Act. No. 286 of 1998 regulating immigration and tegal condition of foreigners (no
reference in English).

Constitution of 1948.
www.servat.unibe.ch/law/icl/it00000_.html

Legislative Decree No. 215 (2003) (no referencEnglish).
Legislative Decree No. 216 (2003) (no referencEnglish).
Workers’ Act of 1970 (no reference in English).

Sweden

Instrument of Government (1975).
www.riksdagen.se/templates/R_PageExtended _ 63®9.asp

Measures against Discrimination in Working Life @rounds of Ethnic Origin, Religion
or Other Belief Act.
Sweden.gov.se/content/1/c6/01/99/57/b98945ab.pdf

Prohibition of Discrimination Act.
www.sweden.gov.se/content/1/c6/03/07/73/c6eld81e.pd

United Kingdom

Employment Equality (Religion or Belief) Regulat2003.
http://www.opsi.gov.uk/si/si2003/20031660.htm

Fair Employment and Treatment (Northern Ireland)&pr1998.
http://www.opsi.gov.uk/si/si1998/98316202.htm

Fair Employment and Treatment Order (Amendment)uReigns (Northern Ireland)
2003.
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Http://www.opsi.gov.uk/sr/sr2003/20030520.htm.

The Race Relations Act 1976.
http://www.statutelaw.gov.uk/content.aspx?LegTypk=lLegislation&title=Race+Relati
ons+Act&Year=1976&searchEnacted=0&extentMatchOng=0
confersPower=0&blanketAmendment=0&SortAlpha=0&TYRE3&PageNumber=1&N
avfrom=0&activeTextDocld=205995&parentActive TextDde2059995&showAllAttrib
utes=0&hideCommentary=0&showProsp=0&suppressWariing

Race Relations (Northern Ireland) Order 1997.
http://www.opsi.gov.uk/si/si1997/70869--a.htm.

Race Relations Order (Amendment) Regulations (Morthreland) 2003.
http://lwww.opsi.gov.uk/Sr/sr2003/20030341.htm.

France
Constitution, 1946.

http://lwww.elysee.fr/elysee/anglais/the instituifiaunding texts/preambule to the 27
th of october 1946 constitution.20243.html

Constitution, 1958.
http://www.assemblee-nationale.fr/english/8ab.asp

Declaration of the Rights of Man and the Citizen34.

http://lwww.elysee.fr/elysee/anglais/the_instituifounding_texts/the_declaration_of_th
e_human_rights/the_declaration_of_the human_ri2®2<.0.html
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Annex 1:

TABLE 1. POSSIBLE BASES FOR AN EMPLOYMENT

DISCRIMINATION CLAIM AVAILABLE TO MIGRANT WORKERS

BASIS FOR CLAIM

DEFINITION

PERMISSIBLE LIMITATION

HUMAN RIGHT
International
Universal Declaration of Human Rights, 1948

Only those “determined by law solely for the pua$ securing
due recognition and respect for the rights anddfsess of others

and of meeting the just requirements of moralityblic order and
the general welfare of society.”

International Covenant on Economic, Social and @altRights, 1966

Limitations “compatible with the nature of thesghts and solely
for the purpose of promoting the general welfara ademocratic
society.” Developing countries “may determine tioalvextent
they would guarantee the economic rights recognizet non-
nationals.”

International Covenant on Civil and Political Righ1966

International Convention on the Protection of thegh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish datgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers ha@errights
(see table on Employment Conditions Covered anddgén
Available)

ILO Migrant Workers (Supplementary Provisions) Cention, 1975 (No.

143)

Covers those lawfully in the territory; coversegular migrant
workers with respect to past employment

European
The Convention for the Protection of Human Rightd Bundamental
Freedoms, 1950

National
Italy
Constitution of 1948

Sweden
Constitution (Instrument of Government, 1975)
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MIGRANT

International

International Convention on the Protection of theh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish cdtgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers hawearrights
(see table on Employment Conditions Covered andeRi@as
Available)

ILO Migration for Employment Convention (Revised®49 (No. 97)

Only covers those lawfully in theitery

ILO Migrant Workers (Supplementary Provisions) Cention, 1975 (No.
143)

Covers those lawfully in the territory; coversegular migrant
workers with respect to past employment

NATIONALITY

International

International Convention on the Protection of thegh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish cdtgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers hawearrights
(see table on Employment Conditions Covered anddgén
Available)

ILO Migration for Employment Convention (Revisedf49 (No. 97)

Only covers those lawfully in the territory

National
Italy
Act regulating immigration and the legal conditioiforeigners, 1998

Only covers those lawfully in the territory

United Kingdom
Race Relations Act, 1976, amended 2003, 2006 (Bdgkcotland, and
Wales)

Race Relations (Northern Ireland) Orders, 1997 rated 2003

NATIONAL ORIGIN
International
Universal Declaration of Human Rights, 1948

Only those “determined by law solely for the pupa$
securing due recognition and respect for the rightsfreedoms
of others and of meeting the just requirements ofatity,
public order and the general welfare of society.”
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International Covenant on Economic, Social and @altRights, 1966

Limitations “compatible with the nature of thegghts and
solely for the purpose of promoting the generaffavelin a
democratic society.” Developing countries “mayetsatine to
what extent they would guarantee the economicsight
recognized ... to non-nationals.”

International Covenant on Civil and Political Righ1966

International Convention on the Protection of thgh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish ddatgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers hawearrights
(see table on Employment Conditions Covered andeRiés
Available)

International Convention on the Elimination of Albrms of Racial
Discrimination, 1969

National origin is
included within race.

Inapplicable to distinctions, exclusions, restdnos or
preferences between citizens and non-citizens; mape
interpreted as affecting the legal provisions conicg
nationality, citizenship or naturalization if nasdrimination
against a particular nationality results

Discrimination (Employment and Occupation) Conventil958 (No.
111)

(The term used is
“national extraction”)

European
The Convention for the Protection of Human Rightd Bundamental
Freedoms, 1950

National
Italy
Act regulating immigration and the legal conditioiforeigners, 1998

Only covers those legally in the territory

Sweden
Prohibition of Discrimination Act, 2003

National origin is
included within
ethnic origin

Sweden
Measures against Discrimination in Working Life @rounds of Ethnic
Origin, Religion or other Belief Act, 1999

National origin is
included within
ethnic background.

United Kingdom
Race Relations Act, 1976, amended 2003, 2006 (BdgBcotland, and

National origin is
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Wales)

included within race.

United Kingdom
Race Relations (Northern Ireland) Orders, 1997 ratad 2003

National origin is
included within race.

ETHNIC ORIGIN

International

International Convention on the Protection of theh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish cdtgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers ha@errights
(see table on Employment Conditions Covered anddgén
Available)

International Convention on the Elimination of Albrms of Racial
Discrimination, 1969

Ethnic origin is
included within race.

Inapplicable to distinctions, exclusions, restdnos or
preferences between citizens and non-citizens; mape
interpreted as affecting the legal provisions comniceg
nationality, citizenship or naturalization if nesdrimination
against a particular nationality results

European
Council Directive 2000/43/EC implementing the pipie of equal
treatment between persons irrespective of raciathamic origin, 2000

Inapplicable to differences of treatment based ationality

National
Italy
Act regulating immigration and the legal conditioiforeigners, 1998

Only covers those lawfully in the territory

Italy
Legislative Decree No. 215, 2003

Despite coverage of nationality in the Act regurgti
immigration and the legal condition of foreignddlows
Council Directive 2000/43/EC

Sweden
Constitution (Instrument of Government, 1975)

Sweden
Prohibition of Discrimination Act, 2003

Ethnic origin
includes national or
ethnic origin, race or
skin colour.
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Sweden
Measures against Discrimination in Working Life @rounds of Ethnic
Origin, Religion or other Belief Act, 1999

Ethnic background
includes race, colour
national or ethnic
origin or religious
belief.

United Kingdom
Race Relations Act, 1976, amended 2003, 2006 (Bdgkcotland, and
Wales)

Ethnic origin is
included within race.

United Kingdom
Race Relations (Northern Ireland) Orders, 1997 ratad 2003

Ethnic origin is
included within race.

France
Constitution

France

Various provisions contained in the Labour Code,l#w relating to the

rights and obligations of civil servants, civil laggulating contracts, the
Law creating the High Authority against Discrimiizet and for equality,

and the Penal Code

An extensive list of professions and jobs canndtddd by non-
nationals

RACE
International
Universal Declaration of Human Rights, 1948

Only those “determined by law solely for the pupa$
securing due recognition and respect for the rightsfreedoms
of others and of meeting the just requirements afatity,
public order and the general welfare of society.”

International Covenant on Economic, Social and @altRights, 1966

Limitations “compatible with the nature of thesghts and
solely for the purpose of promoting the generaffarelin a
democratic society.” Developing countries “mayedatine to
what extent they would guarantee the economicsight
recognized ... to non-nationals.”

International Covenant on Civil and Political Righ1966

International Convention on the Protection of thgh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish ddatgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers ha@errights
(see table on Employment Conditions Covered andeRiés
Available)
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International Convention on the Elimination of Kbrms of Racial
Discrimination, 1969

Race includes race,
colour, national or
ethnic origin.

Inapplicable to distinctions, exclusions, restdos or
preferences between citizens and non-citizens; mape
interpreted as affecting the legal provisions comniceg
nationality, citizenship or naturalization if ncsdrimination
against a particular nationality results

ILO Discrimination (Employment and Occupation) Cention, 1958 (No,
111)

Race may refer to
linguistic
communities or
minorities whose
identity is based on
religious or cultural
characteristics.
Discrimination
against an ethnic
group is generally
considered racial
discrimination within
the terms of the

Convention!**

ILO Migration for Employment Convention (Revisedf49 (No. 97)

Only covers those lawfully in theitery

European
The Convention for the Protection of Human Rightd Bundamental
Freedoms, 1950.

Council Directive 2000/43/EC implementing the pipie of equal
treatment between persons irrespective of racietharic origin, 2000.

Inapplicable to differences of treatment baseaationality

National
Italy
Constitution of 1948

Italy
Workers’ Act of 1970

Italy
Act regulating immigration and the legal conditiminforeigners, 1998

Only covers those legally in the territory

11 |nternational labour standards, A global appro&tip;//www.ilo.org/public/english/standards/normwehload/resources/globale.pdf.
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Italy
Legislative Decree No. 215, 1998

Despite coverage of nationality in the Act regurgti
immigration and the legal condition of foreigndrdlows
Council Directive 2000/43/EC

Sweden
Constitution (Instrument of Government Act, 1975)

Sweden
Prohibition of Discrimination Act, 2003

Race is included
within ethnic origin.

Sweden
Measures against Discrimination in Working Life @rounds of Ethnic
Origin, Religion or other Belief Act, 1999

Race is included
within ethnic
background.

United Kingdom
Race Relations Act, 1976, amended 2003, 2006 (BdgkBcotland, and
Wales)

Race includes race,
colour, nationality,

and ethnic or nationa
origin.

United Kingdom
Race Relations (Northern Ireland) Orders, 1997 ratad 2003

Race includes race,
colour, nationality,
ethnic or national
origin, and the Irish
Traveller community.

France
Constitution

France

Various provisions contained in the Labour Code,l#w relating to the

rights and obligations of civil servants, civil laggulating contracts, the
Law creating the High Authority against Discrimiizeit and for equality,

and the Penal Code

An extensive list of professions and jobs canndtddd by non-
nationals
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COLOUR
International
Universal Declaration of Human Rights, 1948

Only those “determined by law solely for the pupa$
securing due recognition and respect for the rightsfreedoms
of others and of meeting the just requirements ofatity,
public order and the general welfare of society.”

International Covenant on Economic, Social and @altRights, 1966

Limitations “compatible with the nature of thegghts and
solely for the purpose of promoting the generaffavelin a
democratic society.” Developing countries “mayedatine to
what extent they would guarantee the economicsight
recognized ... to non-nationals.”

International Covenant on Civil and Political Righ1 966

International Convention on the Protection of thgh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish ddatgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers ha@errights
(see table on Employment Conditions Covered anddgén
Available)

International Convention on the Elimination of Kbrms of Racial
Discrimination, 1969

Colour is included
within race.

Inapplicable to distinctions, exclusions, restdos or
preferences between citizens and non-citizens; mape
interpreted as affecting the legal provisions comniceg
nationality, citizenship or naturalization if ncsdrimination
against a particular nationality results

ILO Discrimination (Employment and Occupation) Cention, 1958 (No,
111)

European
The Convention for the Protection of Human Rightd Bundamental
Freedoms, 1950

National
Italy
Act regulating immigration and the legal conditiminforeigners, 1998

Only covers those legally in the territory

Sweden
Constitution (Instrument of Government, 1975)

Sweden
Prohibition of Discrimination Act, 2003

Colour is included

within ethnic origin.
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Sweden
Measures against Discrimination in Working Life @rounds of Ethnic
Origin, Religion or other Belief Act, 1999

Colour is included
within ethnic
background.

United Kingdom
Race Relations Act, 1976, amended 2003, 2006 (BdgBcotland, and
Wales)

Colour is included
within race.

United Kingdom
Race Relations (Northern Ireland) Orders, 1997 ratad 2003

Colour is included
within race.

RELIGION
International
Universal Declaration of Human Rights, 1948

Only those “determined by law solely for the pumpos$
securing due recognition and respect for the rightsfreedoms
of others and of meeting the just requirements afatity,
public order and the general welfare of society.”

International Covenant on Economic, Social and @altRights, 1966

Limitations “compatible with the nature of thesghts and
solely for the purpose of promoting the generaffavelin a
democratic society.” Developing countries “mayedtatine to
what extent they would guarantee the economicsight
recognized ... to non-nationals.”

International Covenant on Civil and Political Righ1966

International Convention on the Protection of theh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish datgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers hawearrights
(see table on Employment Conditions Covered anddgén
Available)

ILO Discrimination (Employment and Occupation) Cention, 1958 (No,
111)

ILO Migration for Employment Convention (Revised®49 (No. 97)

Only covers those lawfully in theitery

European
The Convention for the Protection of Human Rightd Bundamental
Freedoms, 1950

Council Directive 2000/78/EC establishing a natidremework for equal

treatment in employment and occupation, 2000

Inapplicable to differences of treatment basedationality
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National
Italy
Constitution of 1948

Italy
Workers’ Act of 1970

Italy
Act regulating immigration and the legal conditiminforeigners, 1998

Only covers those legally in the territory

Italy
Legislative Decree No. 216, 2003

Despite coverage of nationality in the Act reguigti
immigration and the legal condition of foreigndrdlows
Council Directive 2000/43/EC

Sweden
Prohibition of Discrimination Act, 2003

Sweden
Measures against Discrimination in Working Life @rounds of Ethnic
Origin, Religion or other Belief Act, 1999

United Kingdom
Employment Equality (Religion or Belief) Regulat®Rf003 (England,
Scotland, and Wales)

United Kingdom

Fair Employment and Treatment (Northern Irelandjeédr1998 and Fair
Employment and Treatment Order (Amendment) Reguiat{Northern
Ireland), 2003

France
Constitution

France

Various provisions contained in the Labour Code,l#w relating to the

rights and obligations of civil servants, civil laggulating contracts, the
Law creating the High Authority against Discrimiizet and for equality,

and the Penal Code

An extensive list of professions and jobs canndtddd by non-
nationals

LANGUAGE
International
Universal Declaration of Human Rights, 1948

Only those “determined by law solely for the pupa$
securing due recognition and respect for the rightsfreedoms
of others and of meeting the just requirements afatity,

public order and the general welfare of society.”
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International Covenant on Economic, Social and @altRights, 1966

Limitations “compatible with the nature of thegghts and
solely for the purpose of promoting the generaffavelin a
democratic society.” Developing countries “mayetsatine to
what extent they would guarantee the economicsight
recognized ... to non-nationals.”

International Covenant on Civil and Political Righ1966

International Convention on the Protection of theh®s of All Migrant
Workers and Members of Their Families, 1990

Does not affect states’ rights to establish datgoverning the
admission of migrant workers; covers both irregalad regular
migrant workers, but regular migrant workers hawwearrights
(see table on Employment Conditions Covered andeRiés
Available)

European
The Convention for the Protection of Human Rightd Bundamental
Freedoms, 1950

National
Italy
Constitution of 1948

Italy
Workers’ Act of 1970

Italy
Act regulating immigration and the legal conditioiforeigners, 1998

Only covers those legally in the territory
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Annex 2

TABLE 2. EMPLOYMENT CONDITIONS COVERED AND REMEDIES AVAILABL _E

INSTRUMENT

EMPLOYMENT CONDITIONS COVERED

REMEDIES AVAILABLE

INTERNATIONAL
Universal Declaration of Human Rights, 1948

right to work, free choice of employment, just an
favourable conditions of work, protection against
unemployment, equal pay, just and favourable
remuneration, form and join trade unions,
reasonable limitation of working hours, periodic
paid holidays

J effective remedy by the competent national
tribunals

International Covenant on Economic, Social and
Cultural Rights, 1966

right to work, technical and vocational trainingsj
and favourable conditions of work, in particular,

remuneration, fair wages and equal remuneratio
for work of equal value, safe and healthy working
conditions, promotion, rest, leisure, reasonable

limitation of working hours, periodic paid holiday
form and join trade unions, strike

not addressed

-

International Covenant on Civil and Political
Rights, 1966

form and join trade unions

effective and enforcemedy

International Convention on the Elimination of Al
Forms of Racial Discrimination, 1969

right to work, free choice of employment, just an
favourable conditions of work, protection against
unemployment, equal pay for equal work, just an
favourable remuneration, form and join trade
unions

] effective remedies, including just and adequate
reparation or satisfaction for any damage suffere
d

International Convention on the Protection of the
Rights of All Migrant Workers and Members of
Their Families, 1990

for all migrant workers: remuneration, other
conditions of work--overtime, hours of work,
weekly rest, paid holidays, safety, health,
termination, any other conditions of work covere
by those terms according to national law and
practice; other terms of employment--minimum

age, restriction on home work and any other matters

considered a term of employment according to
national law and practice, trade union activity

effective and enforced remedy

for regular migrant workers, in addition to above;
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vocational guidance and placement services,
vocational training and retraining, protection
against dismissal, unemployment benefits, acces
public work schemes intended to combat
unemployment, access to alternative employme
after loss of work or termination; freedom to
choose employment (with some possible
restrictions)

5S to

t

ILO Discrimination (Employment and Occupation
Convention, 1958 (No. 111)

)vocational training, access to employment and
particular occupations, terms and conditions of
employment

not addressed

ILO Migration for Employment Convention
(Revised), 1949 (No. 97)

remuneration, hours of work, overtime, paid
holidays, restrictions on home work, minimum ag
for employment, apprenticeship and training,
women’s and young persons’ work, trade union
membership and enjoyment of the benefits of
collective bargaining

not addressed
e

ILO Migrant Workers (Supplemenary Provisions
Convention, 1975 (No. 143)

for irregular migrant workers—working condition
rights arising out of past employment as regards
remuneration, benefits

for regular migrant workers—equality of
opportunity and treatment in employment and
occupation, working conditions, trade union and
cultural rights, individual and collective freedoms

5,not addressed

EUROPEAN
The Convention for the Protection of Human Rig
and Fundamental Freedoms, 1950

hterm and join trade unions

effective remedy

Council Directive 2000/43/EC implementing the
principle of equal treatment between persons
irrespective of racial or ethnic origin, 2000

access to employment and working conditions,
including dismissals and pay, vocational training
trade union or professional organisation activity,
harassment, victimization (retaliation) for
complaining about unequal treatment

effective, proportionate and dissuasive remedaes
,be determined by Member States, which may
include the payment of compensation

Council Directive 2000/78/EC establishing a
national framework for equal treatment in
employment and occupation, 2000

access to employment and working conditions,
including dismissals and pay, vocational training
trade union or professional organisation activity,
harassment, victimization (retaliation) for

effective, proportionate and dissuasive remedaes
,be determined by Member States, which may
include the payment of compensation
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complaining about unequal treatment

NATIONAL
Italy
Workers’ Act of 1970

recruitment, career, transfers, disciplinary
sanctions, dismissal, and any other form of
prejudice to the worker

damages, reintegration or reinstatement of
dismissed workers, voiding of discriminatory
agreements

Act regulating immigration and the legal conditio
of foreigners, 1998

nfor persons in regular status: refusing to provide
work (hire), preventing person from carrying out
economic activity, working conditions, vocational
guidance and training, any discriminatory action

damages, reintegration or reinstatement of
dismissed worker, voiding of discriminatory
actions, interruption of discriminatory activitycn
any other measures needed to remove the effec

Legislative Decree No. 215, 2003

access to employment and working conditions,
including selection and recruitment, promotion,
dismissals and pay, trade union or professional
organisation activity, harassment, vocational
training

same as Act regulating immigration and the legal
condition of foreigners, 1998

Legislative Decree No. 216, 2003

access to employment and working conditions,
including dismissals and pay, trade union or
professional organisation activity, harassment,
victimization (retaliation) for complaining about
unequal treatment

same as Act regulating immigration and the legal
condition of foreigners, 1998

Sweden
Constitution

right to trade or practice a profession

Prohibition of Discrimination Act, 2003

discrimination by job placement services or othe
discrimination in labour market policy activitigs,
connection with qualification, certification,
authorization, registration, approval or similar
arrangements necessary to work in a particular
occupation; less favourable treatment of employ
or disadvantage by application of apparently néu
provisions, criteria or practices; discrimination b
employees’ organizations (trade unions) or
occupational organizations; harassment, includin
by other employees; victimisation or reprisal for
reporting discrimination

rdPDamages

£es,
a

=

Measures against Discrimination in Working Life
on Grounds of Ethnic Origin, Religion or other
Belief Act, 1999

hiring decisions, including selection of applicant
for job interviews or other measures during the

Damages; invalidation of contract provisions whi
prescribe or permit discrimination; invalidation of

hiring process; promotion, including selection of

discriminatory notice terminating a contract or
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employees for training for promotion; pay or oth
terms of employment, management and distrib

other “significant” measures against employees;
harassment, reprisal for reporting discrimination

p

of work; termination, summary dismissals, layoffs

rimplementing another such legal act
on

Py

United Kingdom

Race Relations Act, 1976, amended 2003, 2006
(England, Scotland, and Wales)

and

Race Relations (Northern Ireland) Orders, 1997,
amended 2003

hiring or refusal or failure to hire, terms of
employment offered; terms of employment of
employees, promotion, transfer or training
opportunities, any other benefits, facilities or
services, dismissal, any other detriment,
harassment, victimisation; trade or professional
organization membership or any terms related tg
discrimination by

authorities or bodies conferring authorizations or|
qualifications needed for a particular profession
trade; access to and terms of training; employme
agencies’ provision of services

Damages; damages also possible for injury to
feelings

it:

D
nt

Employment Equality (Religion or Belief)
Regulations 2003 (England, Scotland, and Wale
and

Fair Employment and Treatment (Northern Irelan
Order 1998 and Fair employment and Treatment
Order (Amendment) Regulations (Northern Irela
2003

hire or refusal or failure to hire, terms of

s)employment offered; terms of employment of
employees, promotion, transfer or training
dpportunities, any other benefits, facilities or
services, dismissal, any other detriment,

ndjarassment, victimisation; trade or professional
organization membership or any terms related tad
conduct by authorities or bodies conferring
authorizations or qualifications needed for a
particular profession or trade; access to and tern
of training; employment agencies’ provision of
services

Damages; damages also possible for injury to
feelings

it:

NS
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France

Various provisions contained in the Labour Code
the law relating to the rights and obligations ieflc
servants, civil law regulating contracts, the Law

creating the High Authority against Discriminatig
and for Equality, and the Penal Code

,depending on the situation and statute applicable
hire, pay, promotion, transfer, qualification,
classification, working conditions, discipline,

rrenewal of contract (dismissals), redeployment,
workplace rules, collective bargaining agreemen
trade union membership, vocational apprentices
and training; however, migrant workers are
prohibited from employment in many occupation
and professions

2:depending on the situation and statute applicablg
damages, reinstatement to position, annulment @
discriminatory decision, criminal penalties

IS,
hip

2
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7E.

7G.

8E.

8F.

9E.

9S.

10.

11.

12.

International Migration Papers
Cahiers de migrations internationales
Estudios sobre Migraciones Internacionales

Adjustments to Labour Shortages and Foreign Worketise Republic of KoreaM.l.
Abella; Y.B. Park; W.R. Bohning, 1995

Consumption and Investments from Migrants’ Rentarin the South PacifidRichard
P.C. Brown, 1995

Training Abroad: German and Japanese schemes fokar® from transition economies
or developing countriesChristiane Kuptsch; Nana Oishi, 1995

Discrimination against Migrant Workers and Ethnidridrities in Access to Employment
in the NetherlandsF. Bovenkerk; M.J.l. Gras; D. Ramsoedh, withahsistance of M.
Dankoor and A. Havelaar, 1995

Orderly International Migration of Workers and Inttéves to Stay: Options for
emigration countries M.l. Abella; K.J. Lénnroth, 1995

From Outlawing Discrimination to Promoting Equalif@anada's experience with anti-
discrimination legislation C. Ventura, 1995

Labour Market Discrimination against Foreign Workén Germany A. Goldberg; D.
Mourinho; U. Kulke, 1996

Arbeitsmarkt-Diskriminierung gegeniber auslandischebeitnehmern in Deutschland
A. Goldberg; D. Mourinho; U. Kulke, 1995

The Integration of Migrant Workers in the Labour idet: Policies and their impact
W.R. B6hning; R. Zegers de Beijl, 1995

L'intégration des travailleurs migrants sur le mhécdu travail: Les politiques et leur
impact W.R. Bohning; R. Zegers de Beijl, 1996

Labour Market Discrimination Against Migrant Worlsein Spain Colectivo IOE: M.A.
de Prada; W. Actis; C. Pereda, y R. Pérez Molifgagl

La discriminacion laboral a los trabajadores inmagites en EspafiaColectivo IOE:
M.A. de Prada; W. Actis; C. Pereda, y R. Pérez MnliLl995

The Jobs and Effects of Migrant Workers in North&mmerica: Three essays). Samuel,
P.L. Martin; J.E. Taylor, 1995

The Jobs and Effects of Migrant Workers in ltaliirde essaysL. Frey; R. Livraghi; A.
Venturini; A. Righi; L. Tronti, 1996

Discrimination against Racial/Ethnic Minorities iccess to Employment in the United
States: Empirical findings from situation testinigl. Bendick, Jr., 1996
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13.

14.

15E.

15F.

16.

17.

18.

19.

20.

21.

22.

23E.

23F.

24.

25.

26.

27.

28.

Employer des travailleurs étrangers: Manuel surpeéitiques et les procédures plus
particulierement applicables aux pays a bas ou maeggenus W.R. Béhning, 1996

Protecting (Im)migrants and Ethnic Minorities frddiscrimination in Employment:
Finnish and Swedish experiencés. Vuori, with the assistance of R. Zegers dglBe
1996

Migration from the Maghreb and Migration Pressur€rrent situation and future
prospects D. Giubilaro, 1997

Les migrations en provenance du Maghreb et la jppaswigratoire: Situation actuelle et
prévisions D. Giubilaro, 1997

The Documentation and Evaluation of Anti-discrintioa Training Activities in the
Netherlands J.P. Abell; A.E. Havelaar; M.M. Dankoor, 1997

Global Nations: The impact of globalization on mmational migration P. Stalker, 1997
Anti-discrimination Training Activities in FinlandK. Vuori, 1997

Emigration Pressures and Structural change: Casdysbf the PhilippinesA. Saith,
1997

Emigration Pressures and Structural change: Casdysbf IndonesiaD. Nayyar, 1997

The Evaluation of Anti-discrimination Training Agdties in the United KingdomP.
Taylor; D. Powell; J. Wrench, 1997

Pratiques de formations antidiscriminatoires end@aglie F. Castelain-Kinet; S.
Bouquin; H. Delagrange; T. Denutte, 1998

Discrimination in Access to Employment on Grourfdsareign Origin: The case of
Belgium P. Arrijn; S. Feld; A. Nayer, 1998

La discrimination a I'accés a I'emploi en raisonl@eigine étrangére : le cas de la
Belgique P. Arrijn; S. Feld; A. Nayer, 1998

Labour Immigration and Integration in Low- and Middncome Countries: Towards an
evaluation of the effectiveness of migration pekciJ. Doomernik, 1998

Protecting Migrants and Ethnic Minorities from Digunination in Employment: the
Danish experienceN.-E. Hansen, |. McClure, 1998

lllegal Migration and Employment in Russi&ugene Krassinets, 1998

The Effectiveness of Integration Policies towardsnigrants and their Descendants in
France, Germany and the Netherlandkeroen Doomernik, 1998

Approche juridique de la discrimination a I'acceé$@mploi en Belgique en raison de
I'origine étrangere B. Smeesters, sous la direction de A. Nayer9199
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29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

44F.

45,

The Documentation and Evaluation of Anti-discrintioa Training in the United States
M. Bendick, Jr., M.L. Egan, S. Lofhjelm, 1999

lllegal Labour Migration and Employment in Hungary. Juhasz with contributions from
M. Cosmeanu; I. Ramond; J. Gmitra, A. Bacskai, 1999

Foreign Labour in Lithuania: Immigration, employnemd illegal work A.
Sipaviciene, in cooperation with V. Kanopiene, 1999

Legal and lllegal Labour Migration in the Czech Rbfic: Background and current
trends Milada Horakova, 2000

Migrant Labour: An annotated bibliographyR. Chen; M. Madamba, 2000

Settlement and Integration Policies towards Immmgsaand their Descendants in
Sweden Charles Westin, 2000

United States Policies on Admission of Professiandl Technical Workers: Objectives
and outcomesPhilip Martin, Richard Chen and Mark Madamba)@0

Employer Sanctions: French, German and US expegnhilip Martin and Mark
Miller, 2000

Quotas d'immigration : I'expérience SuissEtienne Piguet et Hans Mahnig, 2000

The Effectiveness of Employment Equality PoligidRélation to Immigrants and Ethnic
Minorities in the UK John Wrench and Tarig Modood, 2001

The Ambiguities of Emigration: Bulgaria since 1988ugust Gachter, 2002

Migration for the Benefit of All: Towards a new paigm for migrant labour Eric
Weinstein, 2001

Migrants in Irregular Employment in the MediterraareCountries of the European
Union. Emilio Reynieri, 2001

From Temporary Guests to Permanent Settlers? Awewof the German experience
Heinz Werner, 2001

From Brain Exchange to Brain Gain: Policy implicatis for the UK of recent trends in
skilled migration from developing countrieéllan Findlay, 2002

Migration of Highly Skilled Persons from Developi@guntries: Impact and policy
responses B. Lindsay Lowell and Allan Findlay, 2002

L’émigration de personnes hautement qualifiéesajes gn développement : impact et
réponses politiques — Rapport de synthéBeLindsay Lowell et Allan Findlay, 2003

Policy Responses to the International Mobility kifl&d Labout B. Lindsay Lowell,
2002

71



46.

47.

48.

49.

50.

51.

52.

53.

54F.

54S.

55.

56.

57.

58.

58S.

59.

60.

61.

Some Developmental Effects of the Internationakrdign of Highly Skilled PersonsB.
Lindsay Lowell, 2002

Women Migrant Domestic Workers in BahraiBabika al-Najjar, 2002
Women Migrant Domestic Workers in Lebandtay Jureidini, 2002

Skilled Labour Migration from Developing Countriedudy on India Binod Khadria,
2002

Skilled Labour Migration from Developing Countriedudy on the Caribbean Region
Elizabeth Thomas-Hope, 2002

Skilled Labour Migration from Developing Countriedtudy on the Philippines-lorian
A. Alburo and Danilo I. Abella, 2002

Skilled Labour Migration from Developing Countriedtudy on South and Southern
Africa. Haroon Bhorat, Jean-Baptiste Meyer and Cecit$hieni, 2002

Situacién de los trabajadores migrantes en Améteatral Abelardo Morales
Gamboa, 2002

L'immigration irréguliére subsaharienne a travetsvers le Maroc Lucile Barros,
Mehdi Lahlou, Claire Escoffier, Pablo Pumares, B&lispini, 2002

La inmigracion irregular subsahariana a través ycheMarruecos Lucile Barros,
Mehdi Lahlou, Claire Escoffier, Pablo Pumares, B&tlispini, 2002

Skilled Labour Migration from Developing Countrigsnnotated bibliography Allan M.
Findlay and Emma Stewart, 2002

Skilled Labour Migration from Developing Countrigsnnotated bibliography on
economic analysis, impact and policy issuBs Lindsay Lowell, 2002

Asian Labour Migration: Issues and challenges ineaa of globalization Piyasiri
Wickramasekara, 2002

Skilled Labour Migration from Developing Countriedtudy on Argentina and Uruguay
Adela Pellegrino, 2002

Migracién de mano de obra calificada desde ArgentirJruguay Adela Pellegrino,
2003

Remesas de mexicanos en el exterior y su vincalaoid el desarrollo econémico, social
y cultural de sus comunidades de origéario Lopez Espinosa, 2002

Migraciones laborales en América del Sur: La cordadiandina Ponciano Torales, M.
Estela Gonzalez y Nora Pérez Vichich, 2003

Economic Integration in the Caribbean: The develepttowards a common labour
market Deike Fuchs and Thomas Straubhaar, 2003

72



62F. Enjeux et défis de la migration de travail ouesteafine. A.S. Fall, 2003

63. Migraciones laborales en Sudamérica: el Mercosuplado. Ezequiel Texido, Gladys
Baer, Nora Pérez Vichich, Ana Maria Santestevaasi€s P. Gomes, 2003

64. Empowering Filipino Migrant Workers: Policy issuasd challenges Rene E. Ofreneo
and Isabelo A. Samonte, 2004

65. Acuerdos bilaterales sobre migracién de mano dexoktodo de empleoEduardo
Geronimi, 2004

66. Acuerdos bilaterales sobre migracién de mano dexoBstudio de casosEduardo
Geronimi, Lorenzo Cachdén y Ezequiel Texidd, 2004

67. Labour Market Discrimination against Migrant Worlsain Italy. E. Allasino, E.
Reyneri, A. Venturini, G. Zincone, 2004

671. La discriminazione dei lavoratori immigrati nel neato del lavoro in Italia E. Allasino,
E. Reyneri, A. Venturini, G. Zincone, 2004

68. Challenging Discrimination in Employment: A summafyesearch and a typology of
measures P. Taran, R. Zegers de Beijl and |. McClure,£200

69. Labour Market Effects of Immigration: An Empirid&halysis Based on Italian DataA.
Venturini and C. Villosio, 2004

70. Admisién, contratacion y proteccion de trabajadomggrantes: Panorama de la
legislacion y la practica nacionales de ArgentiBalivia, Brasil, Chile, Colombia,
Ecuador, Espanfia, Peru, Portugal y Urugudy. Geronimi, 2004

72E. Migration Management and Development Policies: Masging the benefits of
International Migration in West AfricaSavina Ammassari, 2006

72F. Gestion des migrations et politigues de développéemaptimiser les bénéfices de la
migration internationale en Afrique de 'Ouesbavina Ammassari 2004

73. Migration Prospects after the 2004 Enlargementhef European Unian Gloria Moreno-
Fontes Chammartin and Fernando Cantu-Bazaldua, 2005

74. Identification of Potential for Increasing Employmi@nd Productive Investment in
Albania, Moldova and Ukraine Based on Remittandgforia Moreno-Fontes
Chammartin and Fernando Canti-Bazaldta, 2005

75. Rights of Migrant Workers in Asia: Any light at thed of the tunnelPiyasiri
Wickramasekara, 2006

76E. Systems of Statistical Information on Migrant Weska Central Maghreb Musette
Mohamed Saib, and Belghazi Saad , Boubakri Hastammouda Nacer Eddine, 2006

76F. Les systemes d'informations statistiques sur kgitleurs migrants au Maghreb

Central Musette Mohamed Saib, et Belghazi Saad , Boubtagsan, Hammouda Nacer
Eddine, 2006

73



77E.

7TF.

78E.

78F.

79E.

79F.

80E.

80F.

81.

82.

83.

84E.

84F.

85F.

85E.

86E.

86Sw.

Report on Legislation Concerning International Magion in Central Maghreb
Mohamed Saib Musette, and Monia Benjemia, Khadij@Bmad, Azzouz Kerdoun,
2006

Rapport sur les Iégislations relatives a la migoatinternationale au Maghreb Central
Musette Mohamed Saib, et Monia Benjemia, Khadijadtimad, Azzouz Kerdoun, 2006

Summary Report on Migration and Development in @&Maghrebh Mohamed Saib
Musette, and Youssef Alouane, Mohamed Khachanijri¢dcabdelaoui, 2006

Rapport sur les migrations et le développement aghvkeb Central Musette Mohamed
Saib, et Youssef Alouane , Mohamed Khachani, Hocaimlelaoui, 2006

Labour Migration Statistics in West Africddamidou Ba, and Babacar Ndione, 2006

Les statistiques des travailleurs migrants en Afeigle I'Ouest Hamidou Ba, et Babacar
Ndione, 2006

Legislation Relevant to Migrant Workers in Wesidsr Hamidou Ba, and Abdoulaye
Fall, 2006

Législations relatives aux travailleurs migrants&flique de I'Ouest Hamidou Ba, et
Abdoulaye Fall, 2006

A Study of Labour Migration Data and StatisticEast Africa Joseph M. Shitundu,
2006

Migration Legislation in East AfricaFlora Mndeme Musonda, 2006
The Migration-Development Nexus in East Afri¢dumphrey P.B. Moshi, 2006

The Challenge of Labour Migration Flows Between M#dsca and the Maghreb
Aderanti Adepoju, 2006.

Les défis liés aux flux migratoire pour le travaiitre I'Afrique de I'Ouest et de la
Maghreb Aderanti Adepoju, 2006.

Les Discriminations a raison de « I'origine » ddas embauches en France : Une
enquéte nationale par tests de discrimination sédaméthode du BLTEric Cediey et
Fabrice Foroni, 2007

Discrimination in Access to Employment on Groundsareign Origin in France: A
National Survey of Discrimination Based on the ifgsiMethodology of the ILCEric
Cediey and Fabrice Foroni, 2007

Discrimination in Employment against Second-genenaSwedes of Immigrant Origin
Karin Attstrém, 2007.

Diskriminering av fodda i Sverige men med invandadgrund vad det géller
mojligheten att komma in pa arbetsmarknadéarin Attstrom, 2007.

74



87E  Discrimination in Employment against immigrantddanmark: A situation testing
survey.2007

88 Touchstones. Indicators:Assessing Integrati@iovanna Zincone, Tiziana Caponio and
Rossella Carastro (FIERI), 2008

89 Towards Effective Temporary Workers Programmestids&nd challenges in industrial
countries.Philip Martin 2008

90 Migration and Irregular Work in Austria: Results afDelphi-StudyMichael Jandl,
Christina Hollomey, Ana Stepien 2008

75



PERSPECTIVES ONL ABOUR MIGRATION

1. Getting at the Roots: Stopping Exploitation agMnt Workers by Organized Crime
Patrick Taran and Gloria Moreno-Fontes Chamma203

2. Aspectos juridicos del trafico y la trata dév&jadores migrantes
Eduardo Geronimi, 2002

2 F.  Aspects juridiques du trafic et de la traigetidvailleurs migrants
Eduardo Geronimi, 2003

3. Globalization, Labour and Migration: ProtectisrParamount
Patrick Taran and Eduardo Geronimi, 2003

3 S. Globalizacién y migraciones laborales: impueia de la proteccion
Patrick Taran y Eduardo Geronimi, 2003

3F Globalisation et migrations de main-d’oeuvhaportance de la protection
Patrick Taran et Eduardo Geronimi, 2003

5F Options politiques de réponse a la migratiaatempétences : rétention, retour et
circulation
Piyasiri Wickramasekara, 2003

5E Policy responses to skilled migration: Retentieturn and circulation
Piyasiri Wickramasekara, 2003

5S Respuestas de politica a las migracionescaadidis: Retencién, retorno y circulacién
Piyasiri Wickramasekara, 2005

6. Temporary foreign worker programmes: policieljesise consequences and the need to
make them work
Martin Ruhs, 2003

7. Proteccioén y asistencia a las victimas de trata
Eduardo Geronimi, 2003

76



