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Preface

In line with the ILO resolution concerning decent work and the informal
economy, adopted at the International Labour Conference in 2002, governments
have a key role to play, in consultation with workers and employers, in promoting
decent work through the extension of their services to the informal economy. This
requires the development of innovative approaches and new tools which can be
used by ministries of labour to promote decent work through technical assistance to
small and micro-enterprises and independent or self-employed workers. During the
current biennium, José Luis Daza, Senior Labour Administration Specialist of the
Dialogue Department, worked on this research paper for ministries of labour on the
theme “informal economy, undeclared work and labour administration”. He was
supported by other colleagues: Giuseppe Casale, Normand Lecuyer, Rainer Pritzer
and Alagandram Sivananthiram.

This research document was validated at an Experts’ meeting on “Undeclared
work, informal economy and labour administration” which was held in Turin on
4-6 May 2005. The workshop key objective was to show how labour administration
can contribute to extending decent work to those categories of workers deprived of
rights, either because they are undeclared by their employers, or are considered
excluded from the application of labour and social security laws. The Experts’
meeting saw the participation of Sathaporn Charupa, Director of Labour Protection,
Ministry of Labour, Thailand; Mr. Ukrisdh Musicpunth, Labor Officer,
International Labor Standard Section, Ministry of Labour, Thailand; Mr. Manohar
Lal, Joint Secretary and Director-General, Labour and Welfare, Ministry of Labour
and Employment, India; Mr. Sharda Prasad, Labour Commissioner, Government of
Uttar Pradesh, India; Ms Theresia llembo, Ministry of Labour, Youth Development
and Sports, Tanzania; Benjamin Zio, Director-General, Employment, Burkina
Faso; Cem Toker, Advisor to the Minister, Ministry of Labour and Social Security,
Turkey; Mr. Julio Gamero, Lima, Peru; David Tajgman, consultant; and Stefano
Caffio, research fellow, University of Bari, Italy. Jim Baker, Director, ILO,
ACTRAYV, Geneva; Catherine Saget, ILO, TRAVAIL, Geneva and Daniela Bertino
of the ILO Turin Center took also part in the working sessions of this meeting.

The Dialogue Department views this work as a contribution to the ongoing
debate on promoting decent work in the informal economy and the changing role of
labour ministries in this area. This document should be seen as a first step towards
the practical work which is going to take place in the coming years.

I would like to take this opportunity to express my sincere appreciation to
José Luis Daza, author of the paper, and to the Labour Administration team for
coordinating this work.

Johanna Walgrave
Director,
Social Dialogue, Labour Law and
Labour Administration Department
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Introduction: Decent work and the informal
economy

Evidence that a large part of the working population in developing countries
work outside the parameters established by labour and fiscal laws, and that part of
the services and goods produced in industrialized countries are produced
clandestinely, has made the informal economy the focus of attention of economic
and labour policies. Despite the fact that the informal economy is of universal
concern nowadays, the definitions used, the ideas traded, the perception of the
phenomenon, its consequences and the solutions proposed to remedy the associated
problems are not the same in all parts of the world. Furthermore, a great difference
can be seen between the perception and treatment of informality in developing
countries and that in the highly industrialized countries.

The problems surrounding the informal economy can be addressed from
many points of view, but when dealing with informality and work, there emerges a
human dimension which forces us to think about people’s conditions of work. For
the International Labour Organization, whose mission is to improve the working
conditions of people worldwide, the treatment of informality is intended to promote
opportunities of decent work for all.*

The Director General of the ILO, in his Report on Decent Work submitted to
the 87" session of the International Labour Conference (ILC) in 1999, pointed out
that all those who work have rights at work and that the ILO must be concerned
about all workers, including those who work outside the formal labour market, such
as unregulated wage workers, self-employed workers and homeworkers. The
Report stated that the informal sector accounts for almost 60 per cent of total
employment in Latin America, and for over 90 per cent of urban jobs in Africa
during the last decade.

In 2001, the Director General posed the question whether decent work could
constitute a universal goal (Report on the reduction of the decent work deficit) and
returned to the theme of informality, establishing that although the majority of the
world’s workers are employed in the informal economy, almost all of them lack
adequate social security protection, organization and a voice at work. Considering
that the principles of decent work are as important in the informal as in the formal
economy, he urged that a way be found to extend rights to everyone.

At its 90" Session in 2002, the ILC addressed the theme of the informal
economy and adopted a resolution on decent work and the informal economy in
which it recognized the obligation of the ILO and its constituents to make decent
work a reality for all workers and employers. The Resolution stated that informality
was primarily a matter of governance, and considered that the difficulty of reducing
the decent work deficit is much greater when the work performed is outside the
limits of the coverage or scope of the legal and institutional framework. It also
emphasized that, given that workers and enterprises in the informal economy are
often not recognized, regulated or protected by law, a national legal and
institutional framework becomes crucial.

! Decent work, Report of the Director-General to the 87" Session of the International Labour
Conference, Geneva, 1999.




The Conference declared that the ILO should draw upon its mandate,
tripartite structure and expertise to address the problems associated with the
informal economy.? It recommended specific areas which should be a priority for
the work programme and technical assistance. Of these, we highlight the following:

To help member States to formulate and implement, in consultation
with employers’ and workers’ organizations, national policies aimed at
moving workers and economic units from the informal economy into
the formal economy;

To identify the obstacles to application of the most relevant labour
standards for workers in the informal economy and assist the tripartite
constituents in developing laws, policies, and institutions that would
implement these standards;

Following these recommendations, the Social Dialogue, Labour Law and
Labour Administration Department (DIALOGUE) included in its programme for
the biennium 2004-2005 the preparation of a document which, taking into account
the conceptual difficulties arising from the considerable diversity in the informal
economy, would help to show how labour administrations can contribute to
extending decent work to various categories of workers deprived of their rights
because they have not been declared by their employers, because they are in forms
of clandestine work, or because they are considered to be excluded from the scope
of labour and social security laws.?

With a view to establishing a basis for a technical discussion, this working
paper will attempt:

To describe the evolution of the terminology;

To describe what is meant by informal economy in industrialized and
developing countries, taking labour legislation as a starting point;

To explain which activities by persons or enterprises are not covered by
labour laws;

To highlight the decent work deficit in the informal economy in terms
of the legal situation of those employed in it and suggest a concept of
labour informality with which labour administrations can work;

To propose key elements for action by labour administrations in the
framework of a global and integrated strategy to facilitate the transition
from the informal to the formal economy.

2 Conclusions on decent work and the informal economy, International Labour Conference, Geneva,
2002, para. 35.

% ibid.




1.

1.1.

1.2.

Treatment of informal work by the ILO

The informal sector

The ILO used the expression “informal sector” for the first time in a study
entitled Employment, incomes and equality: A strategy for increasing productive
employment in Kenya (Geneva, 1972). The term was used to describe the activities
of poor workers which were not recognized, recorded, protected or regulated by
public authorities. Since then there have been numerous ILO activities and
documents in which this term has been used.* The opposite of informal sector was
the “modern sector of the economy”, but both terms were highly ambiguous.

Almost twenty years later, in 1991, the 78" session of the ILC examined “the
dilemma of the informal sector”. The question was posed on whether the ILO and
its constituents should promote the informal sector as a provider of employment
and incomes, or seek to extend regulation and social protection to it and thereby
possibly reduce its capacity to provide jobs and incomes for an ever expanding
workforce.

The Report of the Director General to the 1991 Conference emphasized that
“there can be no question of the ILO helping to ‘promote’ or ‘develop’ an informal
sector as a convenient, low-cost way of creating employment unless there is at the
same time an equal determination to eliminate progressively the worst aspects of
exploitation and inhuman working conditions in the sector”.

The Conference discussion stressed that the dilemma should be addressed by
“attacking the underlying causes and not just the symptoms” through “a
comprehensive and multifaceted strategy”.’

The concept of the informal sector

Over the years, as the use of the term informal sector became more
widespread, attempts were made to describe its composition, to measure the
number of economic units and persons operating in informality, to account for their
contribution to the gross domestic product and, of course, to explain the causes of
informality.

Some ILO instruments refer to the informal sector but the first attempt to
describe its nature can be found in the Employment Policy (Supplementary
Provisions) Recommendation, 1984 (No. 169), which in its paragraph 27 refers to
the informal sector in terms of “economic activities which are carried on outside
the institutionalised economic structures” .

The terminology has given rise to much debate, complicated by the various
connotations of apparently equivalent terms in different languages (translations

* “Non-structured sector” in French and Spanish documents.

® Decent work and the informal economy, Report VI to the 90" Session of the International Labour
Conference, Geneva, 2002.




sometimes use synonyms which are not usual or which in certain national or local
usage confer on them particular nuances or make them dissimilar).

The term informal sector is now outdated and is now being used in a
narrower sense. Instead, there is a shift towards the use of the term informal
economy and to related concepts such as informal work, informal workers,
informal enterprises or informal activities.

1.3. International definition of the informal sector for
statistical purposes

The concern to measure the phenomenon of informality led to the adoption of
an international definition of the informal sector for statistical purposes at the 15"
International Conference of Labour Statisticians in 1993. On that occasion, the
informal sector was defined in terms of the characteristics of the “units of
production” (enterprises) in which the activities took place, rather than in terms of
the characteristics of the persons concerned or their work.® The definition for
statistical purposes of the concept of “enterprises of informal workers” introduced
the size of enterprise, measured by the number of workers, as one of the criteria for
defining informality. The practical result in many developing countries was that,
without taking other criteria into account, the broadest concept of informality
focuses primarily on the size of enterprise, sometimes combined with the volume
of business in monetary terms, but not the scope of the legislation concerning them.

While it is true that in some countries some laws existed, especially on safety
and health at work, which did not include small enterprises in their scope (the so-
called Factory Acts in common law countries), in the majority of countries there
were no exclusions based on size. Nevertheless, in many developing countries
“small” gradually became synonymous in practice with “informal” when speaking
of enterprises and work.

In those countries, taking into account that the majority of employment
occurs in small-scale economic units without corporate form (i.e. not constituted as
limited companies), in family businesses and in various forms of self-employment,
it is no wonder that when employment is quantified, the percentages involved
reflect the predominance of the informal over the formal.

As background to the discussion of decent work and the informal economy
during the 2002 ILC, the ILO presented a conceptual framework for employment in
the informal sector which related the concept of employment in the informal sector
based on enterprises to a broader concept of informal employment based on jobs.
As a result, a distinction could be made between employment in the informal
economy, informal employment, employment in the informal sector and informal
employment outside the informal sector. Total employment (in terms of jobs) was
broken down by type of unit of production (enterprises in the formal sector,

® Hussmans, R. 2004. Defining and measuring informal employment, E/ESCAP/SOS/11 (Geneva,
ILO).




enterprises in the informal sector, households), by situation in employment, and by
the formal or informal nature of employment.’

1.4. Theinformal economy

The 2002 ILC Resolution concerning decent work and the informal economy
considered that the term “informal economy” was preferable to the term “informal
sector” because the workers and enterprises in question did not fall within any one
sector of economic activity, but cut across many sectors. Since then, in the ILO
context, the use of “informal sector” has been systematically replaced by “informal
economy”.

The Resolution also indicated that there is no universally accurate or accepted
description or definition of the term “informal economy”, but it can be said to refer
to all economic activities by workers and economic units that are — in law or in
practice — not covered or insufficiently covered by formal arrangements. Their
activities are not included in the law, which means that they are operating outside
the formal reach of the law; or they are not covered in practice, which means that
although they are operating within the formal reach of the law, the law is not
applied or not enforced; or the law discourages compliance because it is
inappropriate, burdensome, or imposes excessive costs.?

1.5. Informal employment

Since the 2002 ILC, labour statisticians have agreed on the value of
supplementing statistics on employment in the informal sector with statistics on
informal employment. It was considered that international statistical guidelines
were needed on the definition of informal employment, and these were drawn up
by the 17" International Conference of Labour Statisticians (ICLS) in 2003.

Under the Guidelines on a statistical definition of informal employment
established by the ICLS in 2003, informal employment includes the following
types of jobs:

. own-account workers employed in their own informal sector
enterprises;

. employers employed in their own informal sector enterprises;

. contributing family workers, irrespective of whether they work in
formal or informal sector enterprises;

. members of informal producers’ cooperatives;

" Report of the Working Group on informal employment, 17" International Conference of Labour
Statisticians, Geneva, 2003, Ch. 3, Annex.

& Conclusions on decent work and the informal economy, International Labour Conference, Geneva,
2002, para. 3.




. employees holding informal jobs,® whether employed by formal sector
enterprises, informal sector enterprises, or as domestic workers
employed by households;

. own-account workers engaged in the production of goods exclusively
for own final use by their household.

The reasons for being considered informal may be the following: non-
declaration of the jobs or the employees; casual jobs or jobs of a limited short
duration; jobs with hours of work or wages below a specified threshold (e.g. for
social security contributions); employment by unincorporated enterprises or by
persons in households; jobs where the employee’s place of work is outside the
premises of the employer’s enterprise (e.g. outworkers without employment
contract); or jobs for which labour regulations are not applied, not enforced, or not
complied with for any other reason.

° Employees are considered to have informal jobs if their employment relationship is, in law or in
practice, not subject to national labour legislation, income taxation, social protection or entitlement
to certain employment benefits (advance notice of dismissal, severance pay, paid annual or sick
leave, etc.).




2.

2.1

Perspective of the informal economy in
developed countries and developing
countries

The informal economy exists, even if it is not always easy to define or
identify who is in it. Attempts to define it from an economic, sociological or legal
standpoint, or by the use of quantitative (measurement of scale) or qualitative
methods, have not replaced the popular perception of informality. People in general
know informality from their own national perspective and personal experience,
both of which are influenced by the causes of informality and its obvious
manifestations. The greater or lesser development of countries and the degree of
wealth or poverty of their societies can lead to very different views.

Two opposing views are, first, that which identifies the source of informality
in poverty, and second, that which identifies it simply with cost-avoidance. For the
first view, informal activities are about survival or subsistence; for the second, it is
about reaching a threshold of profitability or obtaining benefits without complying
with laws which impose burdensome obligations.

Informality and illegality

The terms “informal sector”, “informal work”, *“non-organized labour”,
“informal enterprise” or “informal worker” are commonly used in developing
countries, much less in industrialized countries. The term “informal economy” is
widely used in all countries, recently introduced in some — but not all agree on its
meaning. Moreover, its use in different languages may also have different
connotations or nuances.

Other apparently similar terms, such as illegal labour, hidden labour,
clandestine employment, “black” labour, undeclared labour, clandestine workers,
underground enterprises, etc., which are used quite frequently in industrialized
countries, are not always interchangeable with those that refer to “informality”, and
their use depends very much on the meaning specific to each language and, above
all, their possible legal implications.

In the international context there have been many suggested definitions in
various contexts. For the ILO, under the Employment Policy (Supplementary
Provisions) Recommendation, 1984 (No. 169), illegal employment is defined as
“employment which does not comply with the requirements of national laws,
regulations and practice”. The same Recommendation urged member States to take
measures to combat effectively illegal employment, and to take measures to enable
the progressive transfer of workers from the informal sector, where it exists, to the
formal sector to take place.

The Organization for Economic Cooperation and Development (OECD)
proposed a definition of hidden employment as “that which although not illegal in
itself, has not been declared to one or more administrative authorities” (OECD
Employment Outlook, 2004). This definition seems to suggest that not all
concealment can be qualified as illegal.




In reality, the descriptions referring to informality tend to be of a sociological
or economic nature, while those of a legal character refer to illegality, concealment
or failure to declare.

Nor should informality and illegality be likened to criminal activities. A
supplement to the 1993 System of National Accounts is an international conceptual
framework which measures the unseen economy and distinguishes the informal
sector from underground production, illegal production and production by
households for their own final consumption.*

Legal definitions of illegal labour are scarce and only recently introduced into
labour law, as in Lithuania."* In some cases, as in Belgium, the definition is broad,
since any violation of social legislation enforceable by the federal authorities is
regarded as social fraud. In addition, certain forms of illegality fall into the
category of “social crime”, such as the employment of five or more undeclared
persons or the employment of at least three foreign workers without the required
permits.

Some definitions of clandestine labour in a few European countries refer to
activities which are considered illegal. Examples are situations where workers have
no work permits, compulsory declarations are not made or tax or social security
contributions are not deducted or withheld from workers’ wages.*

For the OECD, illegal work is that which concerns persons who are not
legally authorized to work (which should not be confused with illegal production).
Specific examples are migrant workers without work permits or government
employees who hold a second job incompatible with the duties of their first job. In
many countries, labour by children below the prescribed minimum age is also

1% Report of the Working Group on informal employment, 17" International Conference of Labour
Statisticians, Geneva, 2003, Ch. 3, Annex.

1) abour Code, Lithuania, 4 June 2002.

Acrticle 98. Illegal Work. 1) Illegal work shall mean work: 1) performed without the conclusion of
an employment contract although the characteristics of an employment contract specified in
Avrticle 93 of this Code are present; 2) performed by foreign citizens and stateless persons failing to
comply with the procedure of their employment established by regulatory acts.

2. lllegal work shall not include assistance (help) and voluntary works. Their conditions and
performance procedure shall be established by the Government.

3. Employers or their authorised persons, who have permitted to perform illegal work, shall be
liable in accordance with the procedure prescribed by laws.

12 Law of 3 August 1977 which prohibits clandestine labour, Luxembourg.
It considers clandestine labour to be:

- the exercise on an independent basis of professional activities governed by law (***) regulating
access to the occupations of artisan, shopkeeper, industrial, and certain liberal professions, without
the authorization required for the purpose;

- the performance of paid work when the worker knows that the employer does not possess the
authorization required by law or when he knows that his situation as employee is not legal under the
law governing deductions from wages and remuneration or social security legislation.

- the law also prohibits using the services of a person or group of persons for the performance of
clandestine work.

Available at http://www.itm.etat.lu/droit/fr/1/index.htm




considered illegal, as well as remunerated activities undertaken by unemployed
workers while they are in receipt of unemployment benefits.

Thus, even when illegality is the opposite of legality and formality can be
synonymous with legality, illegality cannot always be equated to informality. In
quite a number of countries, however, especially the industrialized ones, talking in
legal terms, activities carried out outside the scope of the law are popularly called
informal, and may be or are considered illegal because they do not comply with
certain legal requirements or because they are in breach of some law.

The difference between informality and illegality, which has many national
nuances, has not been the subject of much study, but has been present in some fora
and discussions since the late 1990s (IALI Congress 2000)."* At times the
prevailing idea in the discussions was that informal productive units should not be
qualified as illegal, especially in those contexts where the majority of the
population live in a traditional framework where the social rules do not correspond
to the legal rules (which are ignored).

In speaking of labour legislation and informality, it is customary in
developing countries to say that “it does not apply” to the informal sector, while in
industrialized countries, it is more common to say that “it is not enforced”.

2.2. Informal economy, illegal labour and undeclared
work in developed countries

One of the chief characteristics of informal activities in industrialized
countries is its concealment or clandestine nature. These activities are generally
invisible or difficult to locate, as when they are carried out in unmarked
establishments not declared to the authorities. There are, for example, enterprises
the majority of whose employees are legal, but which also have some workers who
have not been declared or are under the guise of being independent or belonging to
another enterprise. Other cases do not fall into the category of business activities
but are domestic, such as cleaning, child care or gardening.

Activities carried out by independent workers are in principle not considered
as informal. Although self-employment or autonomous work is outside labour
legislation, it is normally obligatory to declare it to the authorities and it has broad
protection in social security systems.*

In the majority of industrialized countries, economic activities carried out on
the street, without a permanent establishment, or in open-air markets, are not
considered informal in themselves, while those in developing countries tend to be

B |ALLI: International Association of Labour Inspection.

14 Spain. Decree 2530/1970 of 20 August regulating the Special Social Security Scheme of Self-
employed and Autonomous Workers. Inclusion of the following is compulsory: (a) self-employed
and autonomous workers, whether or not they are owners of individual or family firms; (b) the
spouse and blood relations or kin up to the third degree, including workers defined in the previous
paragraph who normally, personally and directly collaborate with them in performing work in the
activity concerned, provided that they are not their employees.




identified with the informal economy. These activities are regulated by law,”
though this does not preclude cases of non-compliance. They have warranted the
attention of both commercial and labour legislation and it is normally mandatory
for persons who carry out such activities to be included in social protection
systems. '

The terms used in dealing with the informal economy are not always the
same, but in Europe, in the case of labour or employment, we frequently come
across terms such as undeclared economy, underground economy, clandestine
labour and undeclared labour. The term most used for labour purposes, at least
officially in the documents of the European Union, is undeclared labour.

The question of undeclared labour has been referred to in community policy
for many years. As far back as 1993, the White Paper on Growth, Competitiveness
and Employment spoke of reintegrating marginalized workers and those performing
clandestine work into the formal labour market.

Some studies carried out in the European Union estimate that the informal
economy represents between 7 and 16 per cent of GDP."

A 1998 Communication of the European Commission defined undeclared
work as “any paid activities that are lawful as regards their nature but not declared
to public authorities”. This definition is similar to the OECD definition previously
cited. This definition excludes criminal activities, as well as work not covered by
the usual regulatory framework and which does not have to be declared to public
authorities, such as activities undertaken within the household economy.

The 1998 Communication was prepared with the aim of launching a debate
on the causes of undeclared work and the policy options for combating it. The
document considered that the main motivation for employers, employees and the
self-employed to participate in the undeclared economy is economic. Working in
the informal economy offers the opportunity to earn income and evade taxation on
income and social contributions. It pointed out two dimensions to the problem of
undeclared work: it can be viewed as an issue of individuals taking advantage of
the system and undermining solidarity in the process, or as a reflection of the need
for greater flexibility in the labour market and further adaptation of existing
legislation. State intervention, then, should be oriented towards sanctions and
revision of inappropriate legislation.

The same document also put forward a description of the participants in
undeclared work, identifying the following groups:

> France. Labour Code. Book 2. Regulation of labour. Article L200-1. Subject to the provisions of
the present book are industrial and commercial establishments and their branches, irrespective of
their nature ... Also subject to these provisions are establishments in which only family members are
employed under the authority of the father, the mother, or guardian, even when such establishments
carry out their activity on the public highway.

16 Spain. Law 7/1996 of 15 January, regulation of retail trade. Article 55. Identification. Persons
who engage in street vending must, in a manner easily visible to the public, display their personal
details and the document attesting to the relevant municipal authorization, and an address for the
receipt of possible complaints.

7 Council Decision of 22 July 2003 on guidelines for the employment policies of the Member
States (2003/578/EC).
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. second and multiple job holders;

. the “economically inactive” population;

. the unemployed; and

. third country nationals illegally resident in the EU.

A related issue is the abuse of social security benefits and contributions fraud.
It is common to find national policies and laws in which a fundamental element of
combating informality is the regularization of workers — registering them in the
social security system and ensuring that recipients of certain benefits are legally
entitled to them.

The European Employment Strategy (established by the European Union)
sets out each year general economic policy orientations for Member States and the
Community. Since 2001, among the Guidelines for employment policies in
Member States, the one on *“transforming undeclared work into regular
employment” has been systematically reiterated. The Guidelines, together with
other measures, urge Member States to develop and implement broad actions and
measures to eliminate undeclared work, which combine simplification of the
business environment, removing disincentives and providing appropriate incentives
in the tax and benefits system, improved law enforcement and the application of
sanctions. The 2004 Guidelines, which goes into detail for each country of the
European Union, highlights the scale of the problem of undeclared work in at least
two of the old Member States and seven of the new entrants.

In some countries, awareness of the size or growth of the informal economy
has led to the creation of administrative structures, interdepartmental coordination
systems, and programmes or initiatives aimed at combating illegal work in its
various forms. For example, an inter-ministerial mechanism was established in
France in 1997 to combat illegal work.®® The mechanism brings together several
organizations in a committee, with a national commission, departmental
commissions and operational committees. In Italy, a plan to bring illegal work into
the open was established along similar lines in the Ministry of Labour. Outside the
EU, in Switzerland, the Federal Council has submitted to Parliament a bill on

'8 In France, the term “illegal work” designates seven categories of fraud against social legislation:
- dissimulated work by dissimulation of activity, paid employment or hours worked;

- illegal subcontracting and illicit supply of labour;

- fraud in the introduction and employment of foreign labour without work permits;

- fraud observed in relation to the operation of foreign enterprises in the territory of France (fraud
in service provision, against the monopoly of the International Office of Migrations, secondment
of foreign workers);

- illegal accumulation of jobs;
- paid placement;
- fraud relating to replacement income.

Available at http:www.travail.gouv.fr/odf/Dilti.pdf
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“black” labour,” after undertaking a detailed study of this issue and its
consequences.

For many vyears, the US Federal Labour Administration and the parallel
departments at state level have carried out programmes and campaigns with the
intention of ensuring compliance with the laws on conditions of work, such as
minimum wage and the employment of children. Some sectors such as the textiles
and clothing industry were the subject of monitoring campaigns due to the
discovery of rampant clandestine immigrant labour and non-compliance with the
laws on conditions of work. As the workshops were links in complex chains of
subcontractors, a way sought to solve the problem by making the principal
contractors and distributors legally responsible.

In the countries in transition, estimates indicate the existence of a
considerable informal economy. Among the countries of the Commonwealth of
Independent States (CIS), the informal economy is actually bigger than the formal
economy in Azerbaijan, Georgia and Ukraine, and almost as large in Armenia,
Belarus, the Republic of Moldova and the Russian Federation.?

OECD evaluations of the causes of the persistence of informal work in its
undeclared form are similar to those of the EU, as are the measures proposed to
prevent its growth and to bring informal activities back to the formal sector.

Both in the USA and Europe, the problem of foreign workers without
residence and work permits has given rise to numerous legislative and
administrative measures, involving several government departments and especially
the labour administration. Indeed, there is no lack of polemic on whether
clandestine immigration and the informal economy go hand in hand, and whether
the ease with which jobs in the hidden economy can be found encourages
immigration “without papers”.?

On this subject, the Migrant Workers (Supplementary Provisions)
Convention, 1975 (No. 143) provided that all necessary and appropriate measures
should be adopted to suppress clandestine movements of migrants for employment
and illegal employment of migrants. The Convention also states that provision
should be made under national laws or regulations for the effective detection of the
illegal employment of migrant workers and for the definition and the application of
administrative, civil and penal sanctions, which include imprisonment in their
range, in respect of the illegal employment of migrant workers.

In some European countries campaigns have been undertaken at various
times to regularize foreign workers in illegal situations, involving fixing a period

9 http://www.seco-
admin.ch/themen/arbeit/recht/schwarzarbeit_recht/index.html?lang=fr&PHPSESSID=ef44008eb4cd
fbe9b68d0192144c8feb

% Managing transition: Governance for decent work, Report of the Director-General of the ILO for
the Seventh European Regional Meeting, Feb. 2005, p. 45.

21 See: OECD Employment Outlook 2004, Ch. 5.

22 See “Study on the links between legal and illegal migration”, Communication of the European
Commission, COM (2004) 412.
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during which employers could formalize contracts and declare the situation of their
workers to the social security authorities without being subject to sanctions.?

2.3. Informal economy and informal work in
developing countries

While in developed countries informal activities are characterized by their
concealment or low visibility, in developing countries quite the opposite occurs. A
large proportion of activities are carried on in the open air, on an itinerant basis,
involving occupation of public highways, permanent occupation of public areas
and, in general, invisible premises or establishments even with signs to attract the
attention of potential customers or users.

The list of informal economy operators include street vendors or those who
offer services in the street, such as shoe cleaners, car washers, taxi drivers and
unofficial porters, food stall operators, vendors of all types of articles, shoe
repairers, barbers, etc., the majority of them self-employed. This is not an
exhaustive list, although these are the most visible.

In developing countries, a large proportion of production and transformation
of goods, trade in all types of products, or services to the public, such as
hairdressing or dressmaking, are carried on in small workshops, shops or visible
establishments, permanent or temporary, in which workers are also employed by
others. However, the rights of the vast majority of these paid workers, with regional
and national differences, are not recognized by their employers, despite the fact that
they are included in the scope of national legislation. These workers are not usually
registered with the institutions that administer the social security system and
contributions are not paid for them, so that such protective systems as exist,
focused on health benefits and pensions, do not cover them in case of need.

In answer to the question of what the informal sector is and who informal
workers are, it is usual to receive replies descriptive of particular situations,
amalgams of situations which do not always have common characteristics and few
definitions. Even the few legal definitions available have a certain degree of
ambiguity.

One of the few countries which have a legal definition of the informal sector
is Tanzania. For the purposes of the National Employment Promotion Service Act,
“informal sector” means income-generating small-scale non-agricultural activities
and self-employment, involving low levels of organization, capital and technology.

In Peru, an attempt was made to define informal activities in the Employment
Promotion Act, 1995, which introduced a chapter on productive conversion
programmes for enterprises in the urban informal sector. Considered as informal
sector activities are those “predominantly of an informal character, for the purposes
of that law, all those that were carried on independently in the context of a micro-
enterprise or small enterprise, defined according to the relevant legal criteria and
which did not reach the minimum levels of productivity determined for each job by
the National Centre for Productivity (CENIP), and which mainly carry on their

% For example: Belgium, Netherlands and Spain.
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2.4.

activities in the commercial, services, small industry, construction and basic
manufacturing aimed at the local, regional or national domestic market.”*

Despite the lack of a common definition, laws referring to the informal sector
are numerous, although they tend to be descriptive rather than prescriptive in
content or laws creating administrative organs or public entities to deal with some
aspect of informality.

Taking into account that informal productive units can coincide with what are
often termed micro-enterprises, the difference sometimes established is based on
whether these are subsistence activities or profit-making ventures.

As regards conditions of work, it is clear that there is no regulation applicable
to self-employed workers in matters such as wages, and as for those employed by
others, real earnings can be below the legal minimum.

Neither are aspects such as the working hours and rest periods regulated for
independent workers in labour legislation, although they may be subject to laws on
opening and closing times for commercial or industrial establishments, which do
not come under the labour authorities but stem from other ministries or local
authorities. For employees, working time and rest are regulated, but it is likely that
their duration is not respected, either through ignorance or lack of control.

In any case, informality has been regarded as a more or less natural
phenomenon in many developing countries, hence the talk of promotion of the
informal sector, in the sense of improving the material and social conditions of the
persons affected.

Attitude of the public administration to
informality

The differing visions of the phenomenon of informality from region to region
around the world determine different attitudes on the part of the public authorities.

Generally, efforts to enforce existing legislation in developing countries have
been scant, since governments have been overwhelmed by the growth of
informality and have not seen the need to adopt firm or repressive measures,
especially when the administrative control mechanisms have traditionally been
ineffective.

Treating informal activities as a means of subsistence and inadequate
regulation of the labour market or large segments of that market, have led to
tolerance or ignorance on the one hand and political proposals to procure or
facilitate some degree of protection on the other.

In countries where informality is regarded as a breach of the rules of the
market, the attitude of public administrations has tended to be to try and enforce the
law. State resources, informative, persuasive and repressive, have been set in
motion to regularize situations which do not comply with the law.

# Title V. Employment promotion. Law No. 26513 of 27 July 1995.
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Subject to the risk inherent in generalizations, we can summarize the attitude
of public administrations to informality as follows:

. In industrialized countries, informality is equivalent to illegality. Thus,
ministries of labour are obliged to combat it, irrespective of the size of
the enterprises or sectors in which it is found.

. In developing countries, the labour administration tends to regard micro
and small enterprises as outside the scope of regulation and tolerates
them, without exerting any pressure to enforce existing laws.
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3.

3.1.

The legal framework of labour laws

Labour laws and their scope

In many documents and debates on informal work, it is commonly said that
labour legislation does not apply to the informal economy or that the legislation
does not apply to informal enterprises. This assertion, which may be true in some
cases, depends both on what is meant by the application of labour legislation and
what is meant by informal economy or informal enterprises.

In 2002, the ILC stated in its Declaration that the term “informal economy”
refers to all economic activities by workers and economic units that are — in law or
in practice — not covered or insufficiently covered by formal arrangements.

In this concept of the informal economy the chief references are, on one
hand, persons (workers and employing enterprises), economic units (independent
workers and enterprises), and on the other, legislation (a legal framework that is
non-existent, inadequate or not enforced).

In the informal economy we find both independent and dependent workers,
employees or wage workers of enterprise owners who work in the informal
economy, and enterprises owners themselves. To analyse the situation of these
persons, one must take into account whether they are dependent or independent
workers, as different laws apply to each category. Furthermore, the majority of the
countries in this study have no labour laws for independent workers.

As indicated in Report V, The scope of the employment relationship, which
was discussed at the 91% session of the ILC in 2003, “workers’ protection has
mainly been centred on the universal notion of the employment relationship, based
on a distinction between dependent and independent workers, also known as own-
account or self-employed workers. This is still the basic approach in many
countries, with some variations ....”

The report also states that “the same approach is also reflected in many
international labour standards: some ILO Conventions and Recommendations
cover all workers, without distinction, while others refer specifically to independent
workers or self-employed persons and others apply only to dependent workers.”

In order to determine to which persons or enterprises the provisions of labour
legislation apply, a study was carried out on the scope of Member States’ labour
legislation.

% Their activities are not included in the law, which means that they are operating outside the
formal reach of the law; or they are not covered in practice, which means that — although they are
operating within the formal reach of the law, the law is not applied or not enforced; or the law
discourages compliance because it is inappropriate, burdensome, or imposes excessive costs.
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3.2.

3.3.

The real scope of labour laws: Inclusions,
exclusions and exemptions

The notion of labour laws in this study was used in a broad sense. The
analysis focussed on labour codes or general labour laws and social security laws in
force in 2004. In countries which did not have legal texts which group or
consolidate labour laws, a fairly detailed survey was carried out on the laws which
govern contracts of employment, employment, small enterprises and occupational
safety and health.

In general, labour laws contain clauses which describe their scope. These
clauses specify inclusions and exclusions, i.e. to whom they apply and to whom
they do not apply. In some countries, they only indicate inclusions generically, but
exclusions may appear throughout in specific articles. In other countries, only
exclusions are indicated. On a few occasions, they are silent as to the scope, in
which case it may be necessary to refer to each country’s system of interpretation
of laws to infer to which persons they apply.

In the majority of common law countries, the substantive content of the law
is preceded by a series of definitions, to which reference must be made to obtain a
precise idea of the scope. These definitions extend to terms such as enterprise,
entrepreneur, establishment, worker, contract of employment, subcontractor,
domestic work, home working, etc.

As regards exclusions, there is a whole series of employment relationships
which may be excluded from the scope of a general labour law, but which are
regulated by a law with similar content, giving them special treatment.

Relationships included in the scope of labour
laws

In the majority of countries, all employment situations are included in the
scope of labour laws, i.e. those featuring employer and employee. From that
starting point, explicit exclusions come into play, as well as those that are implicit,
under another separate law, whether or not containing specific provisions.

SENEGAL. Law No. 97-17 of 1 December 1997 containing the Labour
Code. Article L.2 — The present law applies to relationships between
employers and workers. For the purposes of the present law, worker means
any person, irrespective of sex or nationality, who, in return for remuneration,
undertakes to place his professional activity under the direction of another
natural or legal person, whether public or private. In determining
classification as a worker, neither the legal status of the employer nor that of
the employee shall be taken into account. Article L.3. — Any natural or legal
person, subject to public or private law, employing one or more workers in the
meaning of article L.2 shall be subject to the provisions of the present Code
insofar as they apply to employers and constitute an enterprise.

Normally the scope refers to the subjects of the employment relationship, i.e.
including employers, workers or both.

CHINA Labour Act. Dated 5 July 1994. Section 2. This Law applies to all
enterprises and individual economic organizations (hereafter referred to as
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employing units) within the boundary of the People’s Republic of China, and
labourers who form a labour relationship therewith. State organs, institutional
organizations and societies as well as labourers who form a labour contract
relationship therewith shall follow this Law.

The figure of the employer takes various forms, such as entrepreneur or boss,
and frequently, enterprise or establishment.

IRAN Labour Code. Dated 20 November 1990. Chapter I. General definitions
and principles. Sec. 1. All employers and workers, as well as workplaces and
production, industrial, services and agricultural establishments are required to
comply with the provisions of this Code.

TUNISIA. Labour Code. General provisions. Article 1 — The present Code
applies to industrial, commercial and agricultural establishments and their
branches, irrespective of their nature, whether public or private, religious or
secular, even if they are of a professional or charitable character,

It also applies to the liberal professions, artisanal establishments,
cooperatives, civil societies, trade unions, associations and groups irrespective
of their nature.

Numerous cases are also found in which inclusion refers to relations between
parties to an employment relationship.

NICARAGUA. Law No. 185, Labour Code, 1996. Title |. General
provisions. Chapter I. Subject and scope. Article 1. The present Code shall
regulate employment relationships and establish the minimum rights and
obligations of employers and workers.

Sometimes, the scope of a law is defined by the scope of others.

BANGLADESH. The employment of Labour (Standing orders) ACT, 1965.
1. Short title, extent, commencement and application. (4) It shall apply to:

(@) every shop or commercial establishment to which the Shops and
Establishments Act, 1965 applies;

(b) every industrial establishment in the areas in which the Shops and
Establishments Act, 1965 applies;

(c) every industrial establishment in all other areas of Bangladesh, in which
five or more workers are employed or were employed on any day of the
preceding twelve months.

There is no lack of cases where it is stated that there may be special
regulations.

TADJIKISTAN. Labour Code of 15 May 1997 Section 6. Special legal
provisions relating to particular categories of workers. The provisions of the
Labour Code shall apply to all workers.

Work done by particular categories of workers may have special
characteristics depending on the form of ownership of the enterprise where
the worker is employed, the nature and conditions of the work, the nature of
the employment relationship with the enterprise, natural and climatic
conditions, and various other objective factors, and shall be covered by
separate legislation and other statutory instruments of the Republic of




3.4.

3.5.

Tajikistan. However, the overall level of rights and safeguards provided shall
not be inferior to those provided under the present Labour Code.

Exclusions

Exclusions are also made by reference to the parties and their characteristics,
their relationships (or absence of a relationship) or to sectors of the economy.
However, some categories of workers excluded from the scope of general labour
law have their conditions of work regulated by other labour or administrative
legislation. What follows is an attempt to classify true exclusions, which are found
in almost all legislations, and exclusion from a general law regulated by a specific
law, of which some are very frequent, others frequent only in certain regions and
others less frequent.

Included among the former, true exclusion, are situations in which there is no
employment relationship: autonomous or independent work; family workers;
members of cooperatives; priests; and charitable or voluntary work. Also included,
however, are certain cases of an employment relationship: home working; domestic
service; casual work; certain types of part-time work; and relationships excluded
because of the size of the enterprise. “Au pair” work and certain types of unpaid
apprenticeship could also be placed in this group.

Among the latter, situations regulated by other laws, are: civil servants and
other public employees regulated by a statute, and activities in economic sectors
governed by special regulations, such as agriculture, maritime work and air
transport.

Exclusions that give rise to lack of protection
due to lack of legal coverage

3.5.1. General exclusions

(a) Normally excluded from the scope of labour laws is autonomous work,
i.e. autonomous or independent (also designated as self-employed workers, workers
on their own account, etc.) since in these cases no employment relationship of any
kind exists. However, in the legislation of industrialized countries, the majority of
provisions on occupational safety and health also affect this class of workers.

JAPAN Labour Standards Law [Law No. 49 of 7 April 1947 as amended
through Law No. 107 of 9 June 1995]. Article 131. In respect of the
application of the provisions of paragraph 1 of Article 32 regarding
undertakings of a scale not larger than the scale stipulated by order or
undertakings of a type stipulated by order (except when applied
correspondingly under the provisions of paragraph 2 of Article 60), the words
“forty hours” in paragraph 1 of Article 32 shall be read until March 31, 1997
as “the hours to be stipulated by order within the range of more than 40 hours
but not more than 44 hours”.

KOREA, REPUBLIC OF. Law No. 5309, Mar. 13, 1997. Labor Standards
Act. Article 10 (Scope of Application). (1) This Act shall apply to all
businesses or workplaces in which more than 5 workers are ordinarily
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employed. This Act, however, shall not apply to any business or workplace
which employs only relatives living together, and to a worker who is hired for
domestic works.

(2) With respect to a business or workplace which ordinarily employs less
than 4 workers, some of the provisions of this Act may be applicable as
prescribed by the Presidential Decree (Enforcement Decree of the Labour
Standards Act (Presidential Decree No. 15320).

NEPAL. Labour Act, 1992. Section 2. Definitions. (b) “Establishment”
means any factory, organisation, institution or firm, or group thereof,
established under current law with the objective of operating any industry,
enterprise or service, and employing ten or more workers or employees.

VIETNAM. Law of 23 June 1994 containing the Labour Code. Article 138.
In enterprises employing less than ten workers, the employer shall
nevertheless be required to assure workers’ fundamental rights and interests in
accordance with the provisions of the present Code, but shall enjoy a
limitation or exemption from the scope of certain provisions and procedures
to be determined by the Government.

Article 141. (1) The compulsory social security system shall apply to
enterprises employing ten or more workers. In such enterprises, the employer
and the worker respectively must contribute to the social security scheme, in
accordance with the provisions of article 149 of this Code. Workers shall be
entitled to social security benefits in the event of sickness, accident at work
and occupational disease, maternity, retirement and death.

(2) In enterprises employing less than ten workers or those employed in work
for periods less than three months, seasonal work or other casual work, social
insurance costs shall be included in workers’ wages to allow them to
participate in the voluntary social insuranc