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INTRODUCTION

Since its foundation in 1919, the ILO has been engaged in promoting the protec-
tion of workers through the adoption of a wide range of instruments and policies that
aim to ensure that workers, irrespective of their employment status, can work in condi-
tions of freedom, equity, security and human dignity. The ILO Declaration on Funda-
mental Principles and Rights at Work adopted by the International Labour Conference
in 1998 recalled that all member States have an obligation to promote and to realize the
principles concerning the rights contained in the ILO’s fundamental Conventions.?
The Decent Work Agenda promotes access for al to freely chosen employment, the
recognition of fundamental rights at work, an income to enable people to meet their
basic economic, socia and family needs and responsibilities and an adequate level of
socia protection for the worker and family members.? The lack of protection of many
workers represents a significant challenge to the achievement of this goal in many
countries and regions of the world. It is clear that work cannot be considered decent if
the worker is not protected against the main risks associated with it. The Decent Work
Agendatherefore provides avalid and important conceptual framework for addressing
the lack of protection of dependent workers within the scope of the employment rela
tionship.

The protection of workers has many dimensions, involving arange of actors, insti-
tutions and means. It usually encompasses the provision of socia security benefits to
cover contingencies such asillness, disability, old age, maternity and unemployment;
protection against occupational health and safety risks; equality of access to employ-
ment and protection against discrimination; and protection against job and income
insecurity. Such protection may or may not be linked to an employment relationship
and may change over time. Theredlity isthat the full range of these protectionsisonly
enjoyed by aminority of the global workforce.

The genera question of the protection of workers raises a wide range of issues
which must be understood and addressed in the wider context of changesin the labour
market and the organization of work. The nature and pace of change in the world of
work have had, and continue to have, a profound impact on employment relations.
Patterns of employment have changed, the range and variety of work contracts have
expanded and new forms of work have proliferated, leading to both opportunities and
risks. These developments impact directly on employment and labour markets and
challenge traditional concepts and old certainties. Frequently, they offer new employ-
ment opportunities and more flexibility for both employers and workers. Job security
and the protection built around the employment relationship are being challenged as
aternative notions of independent work and different forms of self-employment be-
come more widespread.

 http://www.ilo.org/public/english/standards/decl/decl aration/text/index.htm

2 See ILO: Decent work, Report of the Director-General, International Labour Conference,
87th Session, Geneva, June 1999, at http://www.ilo.org/public/english/standards/relm/ilc/ilc87/rep-i.htm



2 The scope of the employment relationship

Over aperiod of many years, laws, regulations and collective agreements linking
protection of workersto the employment relationship have been adopted and enforced.
The employment relationship has proven to be avalid and durable framework through
which the main protections and rights are afforded to workers. Most international
labour standards concerned with the protection of workers take it as their starting
point. They havein turn served asthe basis for national labour lawsin member States,
although many aspects of workers' protection lie outside the scope of the employment
relationship and therefore beyond the scope of this report.

The scope of the employment relationship was included in the agenda of the
91st Session of the International Labour Conference (2003) by decision of the Gov-
erning Body of the International Labour Office in March 2001.2 By identifying the
scope of the employment relationship as the reference point for this discussion, the
Governing Body has focused the discussion on the labour protection of dependent
workers, i.e. therights, entitlements and obligations of dependent workers under laws,
regulations or collective agreements which derive from and depend on the existence of
an employment relationship. Therefore, the report does not deal with the protection of
independent workers, nor does it cover civil or commercia contracts.

The employment relationship, however it is defined in a particular national con-
text, isauniversal notion which creates alegal link between a person, called the “em-
ployee’ (frequently referred to as “the worker”) with another person, called the
“employer”, to whom she or he provides labour or services under certain conditionsin
return for remuneration. The subject of this report is the increasingly widespread phe-
nomenon of dependent workers who lack labour protection because of one or a com-
bination of the following factors:

o the scope of the law istoo narrow or it is too narrowly interpreted;

o thelaw ispoorly or ambiguously formulated so that its scope is unclear;

o the employment relationship is disguised;

o thereationship is objectively ambiguous, giving rise to doubt asto whether or not
an employment relationship really exists;

o the employment relationship clearly exists but it is not clear who the employer is,
what rights the worker has and who is responsible for them; and

e lack of compliance and enforcement.

Based on the national studies undertaken for the Office (listed in Chapter 1) and on
other sources, there is evidence that these phenomena are on the increase and are con-
tributing to growing insecurity and poverty. They can also adversely impact on the
competitiveness and viability of enterprises. They challenge the relevance of labour
law at national and international level and directly undermine the labour protection of
dependent workers who are in fact employees. The protection provided by Iabour law,
no matter how favourable, is no longer applicable when a dependent worker cannot be
recognized as an employee because of the defective formulation of thelaw or failureto
comply with or enforce its provisions.

Addressing the scope of the employment relationship raises particular issues in
relation to work in theinformal economy. It can be very difficult to determine whether

3 SeelLO: doc. GB. 280/2, 280th Session, Geneva, March 2001, paras. 32-59, at http://www.ilo.org/
public/english/standards/rel m/gb/docs/gh280/pdf/gh-2.pdf
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or not an employment relationship exists or to establish the boundaries between de-
pendence and independence. The lack of labour protection of dependent workers in
the informal economy poses specific challenges, particularly in relation to compliance
and enforcement; these were highlighted in the conclusions concerning decent work
and the informal economy, adopted by the 90th Session of the International Labour
Conference in 2002.#

Itisimportant to note that this report does not enter into an evaluation of the merits
of particular definitions of the substantive content of the employment relationship.
Information is given on a range of definitions used in different countries, identifying
some common elements and highlighting differences shaped by different legal sys-
tems and cultures, as well as different economic and socia environments. From this
and other information on the procedural and other mechanisms at nationa level for
resolving disputes about employment status, it is clear that the employment relation-
ship is the focus of increasing attention at national level and is an important issue for
governments and employers’ and workers' organizations. Responses at national level
are varied and range from legidation, regulations and collective agreements to guide-
lines and voluntary codes of practice. Developments at national level indicate that
discussion of thistopic at international level istimely and appropriate and that the ILO
could provide technical advice and policy guidance to member States on this matter.

The report is organized as follows. Chapter | looks at the background to the dis-
cussion of thisissue in the ILO, including the resolution adopted by the 86th Session
of the International Labour Conference (1998),° as well as the general context and
implications of the non-protection of dependent workers. Chapter |1 describes some of
the most common situations in which dependent workers are not protected, whether
because of the limited or unclear scope of law; disguised employment relationships;
objectively ambiguous employment relationships; or failure to comply with and en-
force the law. Chapter 111 dealswith “triangular” employment relationships separately
because of the technical complexities that these relationships may raise and the fact
that the existence of an employment relationship is not normally in doubt. Thisisin
line with the 1998 resolution mentioned above, which required that in examining
which workers are in need of protection, consideration be given to the possibility of
dealing separately with the various situations in which they find themselves. Chapter
IV provides examples of different approaches and summarizes some recent develop-
ments at national level aimed at clarifying the scope of the employment relationship.
Chapter V suggests prospects for international and national action.

4 ILO: Provisional Record No. 25, International Labour Conference, 90th Session, Geneva, 2002, at
http://www.ilo.org/public/english/standards/rel m/ilc/ilc90/pdf/pr-25.pdf

5 Resolution concerning the possible adoption of international instruments for the protection of
workers in the situations identified by the Committee on Contract Labour, reproduced in Annex 1.



CHAPTER |

PROTECTION OF WORKERS
AND THE EMPLOYMENT RELATIONSHIP

The protection of workersis one of the core abjectives of the International Labour
Organization and an areain which considerable progress has been made. The ILO has
aways been concerned with the extension of protection to the large numbers of work-
erswho do not enjoy the benefits of labour protection. In recent years that concern has
broadened to include workers who have seen their conditions of employment and
work deteriorate as a result of profound changes occurring in the world of work.

The situation of these workers has, in one form or another, been on the agenda of
the International Labour Conference for over a decade. This chapter reviews these
discussions and describes the context in which the non-protection of dependent work-
ers arises and its consequences for workers, employers, governments and society in
general.

RECENT DEBATES ON WORKERS' PROTECTION (1990-2002)

To asignificant extent, the Conference has taken the employment relationship as
the reference point in examining various work relationships. The ideas expressed in
those debates have guided the thinking and activities of the Office. In recent years the
Conference has held discussions on self-employed workers, including those who are
only apparently self-employed, or whose status is ambiguous, somewhere between
dependent and independent. It has discussed migrant workers, homeworkers, private
employment agency workers, child workers, and workers in cooperatives and in the
informal economy. It has also addressed work relationships in the course of discus-
sions on socia security and maternity protection.

In 1998, the Conference adopted the ILO Declaration on Fundamental Principles
and Rightsat Work, in which it solemnly recalled the universality of the principlesand
rights set out in its Constitution and the Declaration of Philadelphia, further devel oped
in the form of specific rights and obligations in the fundamental Conventions of the
ILO.! The Declaration does not exclude from its scope those workers who are not in an
employment relationship or, to put it another way, workers who do not have an em-
ployer in the strict sense of the term.

Discussions at the International Labour Conference

In 1997 and 1998, the Conference examined an item on “contract labour”. Con-
cern about thistype of work had been expressed on several occasionsin ILO industria

1 http://www.ilo.org/public/english/standards/decl/declaration/text/index.htm



6 The scope of the employment relationship

committees and sectoral meetings since the 1950s,? as well as by the International
Labour Conference itself in its general discussion on the promotion of self-employ-
ment in 1990. On that occasion, the Conference approved important conclusions,
which referred to apparently self-employed workers and recommended that “ Protec-
tion of workers including the nominal self-employed against subcontracting arrange-
ments and labour contracts leading to their exploitation should be instituted and
enforced where not aready the case”.®

The origina intention of the Conference discussion on “contract labour” 4 was to
protect certain categories of unprotected dependent workers through the adoption of a
Convention and a Recommendation. The Workers' delegates strongly advocated the
need to protect workers who were unprotected in law and in fact. This concern was
expressed by the Worker Vice-Chairperson during the second discussion of the pro-
posed instruments when he spoke of “unprotected workers’, instead of “contract
workers’.® This category was understood to include workers in “triangular” relation-
ships, as well as workers who perform work or provide services to other persons
within the legal framework of acivil or commercia contract, but who in fact are de-
pendent on or integrated into the firm for which they perform the work or provide the
service in question. However, the proposal to adopt a Convention and Recommenda-
tion failed. In particular, the Employers group opposed the adoption of instruments
on the subject; they did not consider it suitable for standard-setting because of the
enormous variety of national arrangements and approaches, and because they felt that
the proposed instruments would interfere with commercia contracts, with adverse ef-
fects on economic activity and job creation.® Even so, the Employers were interested
in some aspects of the subject. From the beginning of the discussions, they were open
to the possibility of regulating “ disguised employment” and preventing sham arrange-
ments, fraud or illegal practices adopted to avoid legal obligations and disadvantage
workers.” At the end of the second discussion, the Employers’ group recognized that

2 Notably at the Fifth (1955-56) and Eighth (1973) Sessions of the Petroleum Committee and the
Second Tripartite Technical Meeting for the Clothing Industry (1980). See ILO: Contract labour, Report
VI(1), International Labour Conference, 85th Session, Geneva, 1997, Annex. Subsequently, this concern
was also expressed at sectoral meetings, such as those on transport; transport equipment manufacturing;
textiles, clothing, leather and footwear; hotel, catering and tourism; forestry and wood; privatization of
municipal services; construction; mining; and media and entertainment.

3 Resolution concerning self-employment promotion, adopted on 27 June 1990, Conclusions,
paras. 4, 8, 17(a), 21(b) and (e) and 23(b) in ILO: Record of Proceedings, International Labour Confer-
ence, 77th Session, Geneva, 1990. See dso ILO: The promotion of self-employment, Report V11, Interna-
tional Labour Conference, 77th Session, Geneva, 1990.

4 For the reports of the Conference Committee on Contract Labour and the discussion of the reports
in plenary, see ILO: Record of Proceedings, International Labour Conference, 85th Session, Geneva,
1997, Twentieth sitting, 18 June, and Provisional Record No. 18; and Record of Proceedings, International
Labour Conference, 86th Session, Geneva, 1998, Provisional Record Nos. 16 and 21. The following docu-
ments were prepared by the Office to serve as a basis for these discussions: ILO: Contract labour,
Reports VI(1) and (2), International Labour Conference, 85th Session, Geneva, 1997; and Contract |a-
bour, Reports V (1), (2A) and (2B), International Labour Conference, 86th Session, Geneva, 1998.

5 ILO: Record of Proceedings, 86th Session, op. cit., Provisional Record No. 16, paras. 126-127.
6 ILO: Record of Proceedings, 85th Session, op. cit., Twentieth sitting, p. 283.
7 ibid., Provisional Record No. 18, para. 13.
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there were certain issues associated with the subject of “contract labour” which re-
quired further attention, although they were of the view that those issues had not yet
been precisely identified and there remained significant differences of opinion about
which issues should be addressed and how they should be addressed.® In the end, the
Employers supported the resolution adopted by the Conference.®

Some governments and the Employers' group aso contended that the proposed
Convention would create a third and ill-defined category of workers, somewhere be-
tween dependent and self-employed workers. Government del egates objected mainly
to the inferior and discriminatory conditions that would be offered to workers in that
category, and the risk that many dependent workers would fall into the new category,
to the detriment of their rights. The Employers were concerned that such workers
would receive many of the benefits of employee status without formally being em-
ployees.

The divergences of opinion on this subject were exacerbated by terminological
and conceptua difficulties. The term “contract labour” immediately sparked off
lengthy debates. Although it is widely used, this expression does not have a precise
generic meaning, much less the legal breadth to encompass the diverse labour situa-
tions with which the Conference Committee was concerned. Faced with this problem
of terminology, the Committee decided to delete the terms “ contract labour” and “con-
tract worker” throughout the text of the proposed Convention, as can be seen in the
only Article that was considered.

It appears, however, that despite the terminological and conceptua difficulties,
the Conference delegates had some common understanding of the subject under dis-
cussion and, in particular, of the workers whose situation the proposed instrument
sought to regulate, that is to say, dependent workers who lacked labour protection.
Many delegates referred to workers recruited through intermediaries, and to those who
worked for a subcontractor and whose status was unclear, including certain workers
classified as “self-employed”. Some delegates distinguished between dependent and
independent contractors. Others spoke of self-employed workers who were economi-
cally dependent on one client, those in disguised employment relationships, those in
objectively ambiguous employment relationships and those working for a user enter-
prise with which they did not have an employment relationship. Some delegates re-
ferred to workersin agrey areaor on the fringe of the classic employment relationship.

Thus, despite the lack of clarity and consensus, the Conference Committee was
able to focus the theme for the future on the situation of dependent workers who
lacked labour protection, subject to the Employers reservation that only disguised
employment relationships should be discussed.

It is noteworthy that in the various debates mentioned above, delegates from al
regions repeatedly aluded to the employment relationship, in its various forms and
with different meanings, as a concept familiar to al.

8 ILO: Record of Proceedings, 86th Session, op. cit, Provisional Record No. 21, p. 21/3.
9 Reproduced in Annex 1 of this report.



8 The scope of the employment relationship

From national studies to the Meeting of Experts

In view of the lack of clarity in the debates on “ contract labour” and the impossi-
bility of adopting a regulatory instrument, and prompted by the desire to discuss the
subject again in a future meeting, the Conference adopted the resolution mentioned
above, requesting the Office, with the assistance of Experts, to examine which work-
ers needed protection in the situations that the Committee had begun to identify.*°

In response to that request, nationa studies were undertaken,t informal regional
meetings organized and atripartite Meeting of Experts on Workersin Situations Need-
ing Protection was held in May 2000.> The Experts participating in the meeting
adopted a common statement. 3

The objective of the national studies was to help identify and describe the princi-
pal situations in which workers lacked adeguate protection, as well as the problems
caused by the absence or inadeguacy of protection, and to suggest measures to remedy
such situations.

To prevent ambiguities arising from the proliferation of terms'* used to refer to the
different situations that occur, the authors of the national studies tried to avoid the use

10 Reproduced in Annex 1 of this report.

1A first set of studies on worker protection was carried out in 1999 for the following 29 countries
(with the name of the author or authors in brackets): Argentina (Adridn Goldin and Silvio Feldman);
Australia (Alan Clayton and Richard Mitchel); Brazil (José Francisco Siqueira Neto); Cameroon (Paul
Gérard Pougoué); Chile (Maria Ester Feres, Helia Henriquez, José L uis Ugarte); Czech Republic (Marcela
Kubincova); France (Francoise Larré and Vincent Wauquier); Germany (Rolf Wank); Hungary (Lajos
Héthy); India (Rajasi Clerck and B.B. Patel); Islamic Republic of Iran (Kgeshvad Monshizadeh); Italy
(Stefano Liebman); Japan (Mutsuko Asakura); Republic of Korea (Park Jong-Hee); Mexico (Carlos
Reynoso Castillo); Morocco (Mohamed Korri Y oussoufi); Nigeria (Femi Falana); Pakistan (Iftikhar Ah-
mad and Nausheen Ahmad); Peru (Marta Vieira and Alfredo Villavicencio); Philippines (Bach
Macaraya); Poland (Marek Pliszkiewicz); Russian Federation (Janna Gorbatcheva); Sovenia (Polonca
Konéar); South Africa (Halton Cheadle and Marlea Clarke); Trinidad and Tobago (Roodal Moonila);
United Kingdom (Mark Freedland); United Sates (Alan Hyde); Uruguay (Antonio Grzetich and Hugo
Fernandez); and Venezuela (Oscar Herndndez Alvarez and Jaqueline Richter Duprat). When the item was
placed on the agenda for a genera discussion, the following new studies were carried out in 2000-01:
Bulgaria (Ivan Neykov); Costa Rica (Fernando Bolafios Céspedes); El Salvador (Carolina Quinteros and
Dulceamor Navarrete); Finland (Mari Leisti, in collaboration with Heli Ahokas and Jorma Saloheimo);
Ireland (lvana Bacik); Jamaica (Orville W. Taylor); Panama (Rolando Murgas Torrazza and Vasco Tor-
res de Leodn); South Africa (Marlea Clarke, with Shane Godfrey and Jan Theron); Sri Lanka (R.K. Suresh
Chandra); and Thailand (Charit Meesit). Most of the national studies may be consulted at http://
www.ilo.org/public/english/dialogue/ifpdial/ll/wp.htm In this report, these studies will be referred to
indicating the name of the country in italics. The second report on South Africawill be referred to as South
Africa 2002.

2 The Office prepared the following document as the basis for discussions at the Meeting: ILO:
Meeting of Experts on Workers in Stuations Needing Protection (The employment relationship: Scope),
basic technical document (Geneva, 2000), doc. MEWNP/2000, at http://www.ilo.org/public/english/dialo-
gue/ifpdial/publ/mewnp/index.htm The report of the Meeting is contained in ILO: Report of the Meeting
of Experts on Workers in Stuations Needing Protection, doc. MEWNP/2000/4(Rev.), appended to doc.
GB.279/2, 279th Session, Geneva, Nov. 2000, at http://www.ilo.org/public/english/standards/relm/gb/
docs/gh279/pdf/gb-2.pdf

% Reproduced in Annex 2 of this report.

14 The specialist literature frequently uses expressions and terms such as atypical, precarious or flex-
ible employment; new forms of employment; non-conventional forms of employment; contracting out,
externalization, outsourcing, or temporary workers, but not in the traditional sense meaning persons who
work for alimited time, but specifically those recruited through a temporary employment agency.
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of such terms and concentrated on describing each situation in law and in practice and
reflecting the trends.?® Difficulties arose in determining the scale and patterns of these
situations, because of the limited statistical information available.® However, most of
the authors had access to a variety of authoritative sources in support of their analyses
and conclusions.

Workers in the informal economy

The studies did not address workers in the informal economy as a separate and
specific category. However, severa of them contain valuable information in this re-
spect. It was assumed from the outset, and confirmed by subsequent research and the
discussions during the 90th Session of the International Labour Conference (2002),
that situations of dependent work and self-employment also occur in that area,
shaped by the peculiarities of an especialy precarious economy. As the Conference
stated, “workers in the informal economy are not recognized, registered, regulated
or protected under labour legislation and socia protection, for example when their
employment status is ambiguous, and are therefore not able to enjoy, exercise
or defend their fundamental rights’.Y” It further pointed out that “labour legisla-
tion often does not take into account the realities of modern organization of work.
Inappropriate definitions of employees and workers may have the adverse effect of
treating a worker as self-employed and outside the protection of labour legisla-
tion”.%8 In many countries, the vast scale of the informal economy has contributed to
the realization that some enterprises cannot afford the economic cost of legality —
which to some extent helps relativize the common finding that informal enterprises
are among those which violate labour law most often, in the sense that, for many
of them, full compliance with the law is simply beyond their capacity. Hence the
need to support these enterprises and workplaces to enable them gradually to bein a
position to fulfil their obligations to their workers.

% The studies drew a distinction between the following four types of situation, which were also
referred to in the discussions on “contract labour”: subordinate work, “triangular relationships’, self-
employment, and self-employment under conditions of dependency (economic or other). Particular
reference was made to specific cases in which workers frequently lack protection, such as those of truck
driversin transport enterprises, certain workers in department stores, and construction workers.

16 1n 1993 the Fifteenth International Conference of Labour Statisticians (ICLS) adopted a Resolution
concerning the International Classification of Status in Employment (ICSE), which provides improved
guidelines for the production of statistics on the different contractual situations of workers, to reflect the
different types of economic risk and authority they have in their jobs in more detail than is reflected in a
rough distinction between paid employment and self-employment. In 1998, the Sixteenth ICLS discussed
areport on national practices in the production of such statistics, which showed that very little work had
been done to provide better statistics on these issues. The Sixteenth ICLS concluded that more work was
needed both in national statistical offices and by the ILO to improve the situation (see ILO: Report of the
Conference, Sixteenth ICLS, Geneva, 6-15 Oct. 1998, doc. ICLS/16/1998/V, appended to doc. GB.273/
STM/7, 273rd Session, Geneva, Nov. 1998). However, only limited work has been possiblein theILO, and
the situation seems to have been similar in national statistical offices. There is no discussion of this issue
scheduled for the Seventeenth ICLS, which will meet on 24 Nov.-3 Dec. 2003.

17 Resolution concerning decent work and the informal economy, International Labour Conference,
90th Session, Geneva, 2002 (Conclusions, para. 9).

8 ibid., para. 16.
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Women workers

The situation of women workers was given particular emphasis in some of the
studies. From the data collected, it is obvious that the problems typically faced by
women workers are exacerbated in situations such as those under consideration and
that the concentration of women in unprotected situations can be high. All theindica
tors tend to show that there is a significant gender dimension to the problem.

Self-employed workers

Although the focus of this report is the labour protection of dependent workers,
some references to self-employment are unavoidable, given the growing interrel ation-
ship between the two forms of work. There are many workers who move occasionally
or fairly regularly from one form of work to the other, hence the need to ease this
transition and to provide mechanisms for preserving rights, especially to socia se-
curity.

WORKERS' PROTECTION IN QUESTION

Labour law is seen as society’s response to a situation of inequality in the legal
relationship between a person providing a service or performing work (the worker)
and the recipient (the employer). The existence of international labour standards re-
flects a high degree of convergence on thisissue in broad terms among countries with
different legal systems.

Labour law affects the way societies function. It has brought about major gains for
workers; at the same time it has been afactor in regulating competition between enter-
prises; and, despite shortcomings in its application in many countries, it has been an
instrument for the orderly development of society and the State. The failure to adapt
labour laws, however, can result in the perpetuation of complex regulationsthat areill-
suited to the new realities of the labour market.*®

The Meeting of Expertsin May 2000 confirmed that changesin the nature of work
have resulted in situations in which the legal scope of the employment relationship
does not accord with the realities of working relationships. According to the Experts,
this has resulted in a tendency whereby workers who should be protected by labour
and employment law are not receiving that protection in fact or in law (although the
extent of this tendency was questioned by the employers participating in the Meet-
ing).° Bearing this trend in mind, it is important to identify specific aspects of the
context in which this problem has emerged and mention some of the repercussions
that it has had, as shown by some of the national studies commissioned by the Office.

¥ “In my view labour law hasto show a greater capacity of adaptation if it wants to continue to play
a significant role in the new social and economic environment. The changed environment is challenging
the very essence of the classic model: namely the idea that national law — and similarly collective
bargaining — can regulate with ‘imperative’ effects and through unitary rules al the major contents of
labour relations. Flexibility isthe key word, which goes against imperative and rigid labour law”, T. Treu:
“Labour law and social change”, public lecture, Geneva, International Labour Office, Nov. 2002.

2 Common statement of the Expertsin Annex 2 of this report, para. 2.
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Context of the lack of protection

The context in which this lack of protection has arisen varies considerably from
oneregion to another, but in all casesit islinked to significant changes in employment
relationships caused by different factors.®

Some of these factors are linked to globalization,? technological change and
transformations in the organization and functioning of enterprises, often combined
with restructuring in a highly competitive environment. Their impact isvery unevenin
terms of the degree to which they benefit countries and enterprises. In many coun-
tries these factors have energized labour markets, contributing to significant growth in
employment and to the generation of new forms of work.2* This contrasts with increas-
ing inequalities and job losses in other countries. In February 2002, the ILO estab-
lished the World Commission on the Social Dimension of Globalization to respond to
the needs of people as they cope with the unprecedented changes brought about by
globalization.®

Changesinworkers' status and mass redundancies, especially in devel oping coun-
tries or those in transition, are frequently linked to major financia crises,? external
debt, structural adjustment programmes and privatization.?” These realities have been

2l See Bulgaria (p. 1), Chile (pp. 3-5) and France (p. 1).

2 Here, “globalization” means “a process of rapid economic integration among countries driven by
the liberalization of trade, investment and capital flows, aswell as rapid technological change”, as defined
in ILO: Country studies on the social impact of globalization: Final report, Working Party on the Socia
Dimensions of the Liberalization of International Trade, doc. GB.276/WP/SDL/1, 276th Session, Geneva,
Nov. 1999, para. 2. This document contains the results of a survey carried out in seven countries to collect
information on the effects of globalization and trade liberalization on the attainment of the ILO’s social
objectives.

2 On the different regional impact of these changes, see ILO: Srategic policy framework, 2002-05,
and preview of the Programme and Budget proposals for 2002-03, doc. GB.279/PFA/6, 279th Session,
Geneva, Nov. 2000, para. 8. See also D. Dollar and A. Kraay: Trade, growth, and poverty, World Bank
Policy Research Department Working Paper No. 2615 (Washington, DC, 2001); K. Watkins: “Making
globalization work for the poor”, in Finance and Development (Washington, DC), Vol. 39, No. 1, Mar.
2002; P. Warr: Poverty incidence and sectoral growth: Evidence from Southeast Asia, WIDER Discussion
Paper No. 2002/20 (Helsinki, United Nations University, World Institute for Development Economics
Research, Feb. 2002); E. Lee: The Asian financial crisis. The challenge for social policy (Geneva, I1LO,
1998); T. Ademola Oyejide: “Globalisation and its economic impact: An African perspective’, in
J. Semboja; J. Mwapachu; E. Jansen, eds.: Local perspectives on globalisation: The African case (Dar es
Salaam, Mkuki na Nyota Publishers, 2002); S. da Silva: Is globalization the reason for national socio-
economic problems? (Geneva, ILO, 2001).

2 See J. Somavia: Perspectives on decent work, Satements by the ILO Director-General (Geneva,
ILO, 2001), p. 20.

% http://www.ilo.org/public/english/wesdg/index.htm

% Particularly serious crises occurred in Argentina in Dec. 2001 and in South-East Asia in 1997,
affecting Thalland in particular. After a period of outstanding economic growth and industria
development since 1987, fed by substantial foreign investment, the 1997 crisis, with the devaluation of the
baht and the flight of foreign capital, brought unemployment, enterprise restructuring and changes in the
pattern of employment, characterized by new, short-term forms of employment, development of
subcontracting chains, home work and growth of the informal economy. See Thailand (p. 2).

2 In Bulgaria (pp. 1-2), the last decade has seen the restructuring of branches of activity and plants,
privatization, winding up of inefficient plants and the creation of new activities. In 1999, there were about
amillion fewer people employed than in 1990 and, in 2000, unemployment was at 18 per cent, with an
average of 64 applicants for every job. In the Czech Republic (p. 1), there has been a considerable shift of
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reflected in a drastic reduction in countries’ financial capacity and a deterioration in
conditions of employment and work. In this context, the growth of the informal
economy? and undeclared employment has been especially significant.

Linked to these factors, changesin the structure of the workforce have been accen-
tuated by migration from one country to another or from one sector of the economy to
another. Other factors include a strong shift to services, greater participation of
women, higher skill levels of young peoplein certain countries and deskilling of work-
ers in others.® These changes inevitably influence workers attitudes and the way in
which they cope with the problem of finding and keeping a job.

Many enterprises, for their part, have organized their activities so asto utilize labour
in increasingly diversified and selective ways, including various kinds of contracts, the
decentralization of activities to subcontractors or self-employed workers, or the use of
temporary employment agencies.® These arrangements are encouraged by rapid devel-
opments in technology and new management systems in response to the growing de-
mands of competition. This kind of flexibility has frequently been preceded or
accompanied by legidative and ingtitutional reforms to enhance the effects of labour sup-
ply and demand or to promote self-employment with the aim of stimulating job creation.®

workers from large state enterprises to small and medium-sized enterprises, mass privatization, profound
changes in the public administration and the emergence of non-governmental organizations. In Hungary
(p. 5), since the changes in 1989-90, almost 1.5 million jobs have been lost and restructuring gave the
private sector 60 per cent of employment by 1997. The large organizationsthat had existed previously gave
way to 697,000 enterprises, of which 97 per cent were micro-enterprises. In Poland (p. 4), public sector
employment fell from 52.1 per cent in 1990 to 30.9 per cent in 1998, whilein the private sector it rose from
47.9 t0 69.1 per cent over the same period.

% See, for example, Bulgaria (pp. 9-10), El Salvador (pp. 2, 3, 26), South Africa 2002 (p. 18).

2 See Cameroon (pp. 7-8). In France (p. 27), disguised employment primarily affects low-skilled
workers, mainly in construction, public works, commerce and hotels and catering. In the Russian
Federation (pp. 9-10) theinformal economy includes not only low-skilled but also highly skilled workers.
It may account for as much as 40 per cent of the economically active population, according to some
estimates. In Latin America, 60 out of every 100 new jobs created in the period 1990-99 were in the
informa economy, whose share of total employment was estimated at 46 per cent in 1999. In Brazil the
income gap between men and women in the informal economy rose from 45.9 (1990) to 59.4 per cent
(1999). ILO: 2000 Labour Overview: Latin America and the Caribbean (Lima, 2000), Ch. 1, and 2001
Labour Overview: Latin America and the Caribbean (Lima, 2001), p. 27.

% |In Augtralia (pp. 11-14), four fundamental changes occurred: (1) in labour demand and the
occupational and industrial composition of the labour force: arise in the service sector, casua employment,
part-time work and agency workers, contractors, outworkers and volunteers; (2) in the pattern of labour
supply: anincrease in married women, a higher level of training among young workers and adeclinein full-
time workers; (3) an increase in workers with post-school qualifications; and (4) an increase in full-time
workers with long working hours. In Bulgaria (pp. 1-2) the total population has been declining since 1990,
while the relative share of the economically active population increased over the period 1990-99. The transi-
tion to a market economy has led to a drop in labour demand, which has increased in the private sector and
declined in the public sector. In the Republic of Korea certain trends in terms of skills have changed the
structure of the labour market. Since 1980 there has been an increase in the percentage of workers with
university or high school education, while the number of middle-school graduates and those with less than
nine years education declined. See doc. GB.276/WP/SDL/1, op. cit., para. 80.

31 |n Hungary (pp. 5-6) there are reports of a general expansion of “cost-saving employment” as a
means of evading the law.

% See France (p. 41); however, Act No. 94-126 of 11 Feb. 1994 respecting initiative and individual

enterprise does not seem to have had much impact. An amendment has abolished the presumption of the non-
existence of the employment contract which had been introduced by that Act. See also Uruguay (p. 30).
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Some studies confirm that the State is withdrawing from certain aspects of |abour
protection, and this is reflected in legidative reforms, a reduction in resources for
l[abour inspection and labour law enforcement, and a certain reluctance to develop
their labour policies.® The changes in employment relationships also generally take
place against a background of difficulties faced by trade unions in many countries,*
which have further weakened workers' bargaining position vis-a-vis their employers.

Repercussions of the lack of protection

Above all, of course, the lack of labour protection has adverse consequences for
workers and their families. At the same time, however, the absence of workers' rights
or guarantees can be counter-productive to the interests of the enterprise itself and
have a negative impact on society generally. Moreover, as stated already, there is a
marked gender dimension, given the strong evidence indicating that these changes
affect women more than men. Such workers not only lose their rights under labour
law, but also have difficulty in securing the protection of the competent inspection
services or seeking redress through the labour courts. In many countries, they are aso
on the fringe of social security protection or receive less favourabl e benefits than those
workers recognized as employees.

Concern about dependent workers without labour protection was certainly the
main thread running through the debates in the Conference Committee on Contract
Labour and led, despite fundamental disagreement, to the demand for further exam-
ination and a new discussion of the subject at the Conference. Further to the research
and discussion promoted by the Office in response to this, concerns have also emerged
in relation to the economic and social repercussions of the lack of labour protection.

The situation in Latin Americais illustrative of this. Many workers in the region
who in the past enjoyed a high level of labour protection now face a situation of job
insecurity, and many others who enter the labour market do so under conditions of
extreme uncertainty. It is no accident, therefore, that most of the social surveysin the
countries of the region show that the main concern of workers, both men and women,
is the insecurity they feel about their future. Many people have emigrated to other
countries in search of better standards of living and conditions of work.

There is aso insecurity in countries in other regions with more resources and a
much better organized labour market. It is worth noting the widespread and, in some
cases, quite sharp increase in individuals' perceptions of job insecurity that has been

33 With respect to “ cost-saving employment” in Hungary (pp. 18-19), used as ameans of evading the
law, surprise has been expressed at the weakness of state action, since this practice resultsin aconsiderable
loss of revenue to the State. In Australia (p. 61) the construction industry is characterized by high levels of
illegal employment and tax evasion, which calls for corrective measures.

% In Costa Rica (p. 18) in 1997, the rate of unionization was 6.2 per cent in the private sector and
50 per cent in the public sector. In El Salvador (p. 22) only 5.5 per cent of the economically active popula-
tion in 1999 was organized in trade unions and possibly 70 per cent of unionized workers were in the
construction industry. In Mexico (p. 19) there appears to be a “zone of virtual union deregulation” where
foreign investors find an absence of unionization, especialy in the maquila (cross-border export
processing) sector, which is often characterized by fairly large enterprises, with an average of 250 workers.
In Trinidad and Tobago (pp. 12-15, 50-57), unionization rates have declined and workersin certain sectors
are discouraged from forming trade unions. See also Islamic Republic of Iran (p. 38) and Venezuela.
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observed in most of the member countries of the Organisation for Economic Co-
operation and Development (OECD) between the 1980s and the 1990s.*® The ILO
survey mentioned above points out the high social cost of adjustment and the
greater labour market turnover, with particularly adverse consequences for workers
with only modest transferable skills.®

The lack of labour protection of workers can also affect employers, to the extent
that it undermines productivity and distorts competition between enterprises, both at
national and sectoral or international level, often to the detriment of those who comply
with the law.®” Thelack of legal certainty can also result in judicial decisions reclassi-
fying “self-employed” workers as dependent workers, with considerable unforeseen
economic conseguences for enterprises (some examples are given in Chapter 1V). At
the same time, the reality of work without any prospect of stability or promotion can
ultimately make workers lose their commitment to the enterprise and contribute to an
increasing and costly turnover of workers.

Another dimension of the lack of labour protection is the neglect of training, in-
cluding training for work in environments where there are inherent risks. Enterprises
can be reluctant to invest in training workers who will probably not be with them for
long. The user enterprise of asubcontractor isunlikely to train the workers supplied by
that firm, except for very specific purposes.® Untrained workers are more vulnerable
to accidents in the workplace and can hamper the competitiveness of the enterprise.
Furthermore, alack of investment in training can undermine national competitiveness.
In addition, in some sectors which have large numbers of unprotected workers, the
negative image can create serious problems of recruitment and retention of workers.
The construction industry is one example of such a sector.*

The lack of labour protection can aso impact on the health and safety of third
parties and society in general. Some accidents, such as those caused by heavy ve-
hicles* or major accidents in industrial plants have caused damage to the environ-

% Doc. GB.276/WP/SDL/1, op. cit., para. 47. See also A. Supiot (ed.): Beyond employment (Oxford,
Oxford University Press, 2001). The same sense of insecurity isfelt in Switzerland; see“Les salairesde la
peur”, in L"Hebdo (Lausanne), Oct. 2002, No. 44, pp. 54-59.

% Doc. GB.276/WP/SDL/1, op. cit., para. 3.

37 The subject of competition is explicitly mentioned in thefirst national collective agreement signed
in Italy covering non-dependent employment relationships in the market research sector in December
2000. The parties undertake to establish guarantees for workers and enterprises, with aview to protecting
workers and discouraging the use of illegal labour, which distorts competition. See “ Agreement signed for
atypical workers in market research”, in European Industrial Relations Observatory On-line (Eironline),
at http://www.eiro.eurofound.ie/2001/01/inbrief/IT0101171N.html

% The difficulties faced in access to training by workers in the construction industry were
highlighted, and possible solutions proposed, in ILO: The construction industry in the twenty-first century:
Its image, employment prospects and skills requirements, Report for discussion at the Tripartite Meeting
on the Construction Industry in the Twenty-first Century: Its Image, Employment Propects and Skills
Requirements, Geneva, 2001, TMCIT/2001, at http://www.ilo.org/public/english/dial ogue/sector/
techmeet/tmcitOL/tmcitr.pdf

% ibid. See also Costa Rica (p. 69).

“ For example, one of the national studies mentions a collision in Australia between a semi-trailer
and two cars, which resulted in six fatalitiesin 1999. The cause of the accident was the extreme fatigue of
the truck driver, who was driving under the influence of stimulant drugs given to him by his employer and
aco-worker. In addition, driving for long periods, in excess of those permitted under current regulations,
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ment, as well as injuries and fatalities to third parties. The link between accident
risks and the lack of workers' protection has also been observed in situations where
there is extensive use of subcontracting.** The issue is not subcontracting itself but
its improper use, which can create or aggravate risks. A particularly serious ex-
ample is the nuclear energy industry in countries where the maintenance of major
nuclear power stations involves subcontractors. In France, according to astudy by a
member of the National Institute of Health and Medical Research (INSERM), the
maintenance of nuclear sites is mainly carried out by subcontractors.*> In the
United Kingdom, audits have traced organizational weaknesses in the nuclear en-
ergy industry to the use of contractors.”® In Slovenia, there is a similar system of
using contractors for maintenance work.* Of course, the safety of the population

was a regular practice of the transport company for which he worked. See Australia (pp. 51-52). Non-
compliance with regulations was also cited in connection with atruck collision which led to 11 fatalitiesin
the St. Gothard tunnel, Switzerland, on 24 Oct. 2001; see International Road Transport Union (IRU): Press
release No. 625, 30 Oct. 2001; see also “Gothard: les camionneurs européens dénoncent leurs moutons
noirs’, in Le Temps (Geneva), 31 Oct. 2001.

4 |n the case of the explosion in the AZF chemical complex in Toulouse, France, on 21 Sep. 2001,
which killed 30 and injured hundreds, devastating thousands of homes, a commission of inquiry cited
“cascade subcontracting” (the use of subcontracting by an enterprise which isalready itself subcontracting)
as afactor aggravating the risk of a major industrial accident. The commission of inquiry proposed, inter
dlia, that the practice be prohibited in high-risk industrial complexes and that the working conditions and
protection of external employees be improved. Assemblée Nationale: Rapport fait au nom de la commis-
sion d’enquéte sur la sireté des installations industrielles et des centres de recherche et sur la protection
des personnes et de |’ environnement en cas d’ accident industriel majeur (Report prepared for the Commis-
sion of Inquiry into the safety of industrial plant and research centres and protection of persons and the
environment in the event of a major industria accident), No. 3559, 29 Jan. 2002, Val. I, at http://
www.assemblee-nationale.fr/Rap-enq/r3559/r3559-01.asp In response to the accident, a Bill on
strengthening risk control was submitted to the National Assembly, section 6 of which provides that the
user enterprise is responsible for ensuring that workers employed by external enterprises comply with
safety measures, and for providing appropriate training to such workers before they start work. Assemblée
Nationale: Projet de loi tendant a renforcer la maitrise des risques technologiques, No. 3605, 13 Feb.
2002, at http://www.assembl ee-national e.fr/projets/pl 3605.asp

4 Over 80 per cent of the maintenance work in nuclear power stations is carried out under
subcontracting arrangements, including “ cascade subcontracting”, whereby every year 20,000 to 30,000
“external workers' are assigned to work involving exposure to radiation in nuclear plants. According to the
study, this situation poses a threat to safety; A. Thébaud-Mony: L'industrie nucléaire: sous-traitance et
servitude (Paris, Inserm/EDK, 2000); for a review, see E. Bursaux: “La vie exposée des travailleurs pré-
caires du nucléaire’, in Le Monde, 8 May 2001.

4 In the Dounreay nuclear installation in Scotland (United Kingdom), an incident on 7 May 1998
interrupted the power supply to the fuel production and reprocessing area. A safety audit showed that,
owing to excessive reliance on contractors, who had been taking on key functions since 1994, plant staff
were no longer ableto carry out safety measures or establish, interpret or implement the relevant standards.
In 2001, afurther audit found that despite progress, there was continuing reliance on external contractors,
and much would depend on whether the plant could recruit sufficient qualified and experienced staff to
manage the contractors. See Health and Safety Executive (HSE): Safety audit of Dounreay 1998: Final
report 2001, Jan. 2002, at http://www.hse.gov.uk/nsd/auditfin.pdf

4 A total of 4,500 workers are reported to be exposed to radiation at work, some 15 per cent of them
external workers employed on a temporary or permanent basis by a contractor or hired as self-employed
workers. These workers receive average effective doses which are always substantially higher than those
of the plant personnel. See H. Janzekovi¢; M. Cernilogar-Radez; M. Krizman: Analysis of contract
workers' doses in Sovenia, paper presented at the International Conference on Occupational Radiation
Protection: Protecting Workers against Exposure to lonizing Radiation, organized by the International
Atomic Energy Agency and convened jointly with the ILO, Geneva, 26-30 Aug. 2002.
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can also be at risk in many other sectors where there is extensive and improper use
of subcontracting.*®

The authors of some of the nationa studies further emphasized the role of labour
protection in promoting wider socia stability. Lack of protection has a considerable
financial impact, in terms of unpaid socia security contributions and taxes.* For ex-
ample, in the United States (p. 68), according to Treasury Department estimates,
misclassification of dependent workers (employees) as independent workers resultsin
aloss of some US$2.6 billion each year in unpaid contributions to social security, the
healthcare system (Medicare) and the federa unemployment insurance scheme, as
well as US$1.6 billion in income tax. In short, protection is necessary not just for the
sake of workers and enterprises, but also because there are public goods at stake.

BALANCING EQUITY AND ADAPTABILITY

Finally, the lack of labour protection raises questions of equity, on the one hand,
and flexibility or adaptability, on the other.*” A balance between the two must be
sought through socia dialogue aimed at broad consensus. Employers are constantly
faced with the challenge of survival in a competitive global environment and legit-
imately seek viable solutions among the range of options offered by different forms of
employment. On the other hand, enterprises cannot improve their productivity with a
poorly trained, demotivated and rapidly changing workforce.

Balancing equity and adaptability is at the very heart of the Decent Work Agenda,
which offers aframework for reconciling the different interests and reaching a consen-
sus through socia dialogue. Such a balanced approach is aso the desired outcome of
bipartite and tripartite ILO meetings. Countries have found different institutional and
policy responses to reconcile these diverging interests. For instance, a number of
European countries have moved away from a situation where flexibility creates inse-
curity to one in which security promotes flexibility.*®

% The use of subcontracting in airport security in the United States and its possible implications for
public safety were highlighted after 11 Sep. 2001. In many airports, private contractors were responsible for
some of the security arrangements, aswell as minor maintenance and cleaning services which gave accessto
installations. A principal cause of performance problemsis the rapid turnover anong screeners (over 100 per
cent a year at most large airports), primarily due to low wages (at or near the minimum wage), limited
benefits, and the repetitive and monotonous nature of their work. See United States Genera Accounting
Office: Aviation security: Terrorist acts illustrate severe weaknesses in aviation security. Testimony before
the Subcommittees on Transportation, Senate and House Committees on Appropriations, 20 Sep. 2001,
pp. 6, 7. New aviation security legidation has been drafted in response; see http://www.thomas.loc.gov

4 See United States General Accounting Office: Contingent workers: Incomes and benefits lag
behind those of rest of workforce, GAO/HEHS-00-76, June 2000, at http://www.gao.gov/new.items/
he00076.pdf

47 See Australia (pp. 65-67), and Czech Republic (p. 14): “reaching a balance between conflicting
needs and aspirations and finding mutually acceptable solutions in conditions of economic transition is a
great challenge [...]. Modern labour law should respond to these problems, should define new types of
atypical employment, while providing workers with adequate protection and thus fulfil its historical role”.
In Hungary (p. 20), there are legitimate differences of opinion on the revision of labour law: employers
press for greater flexibility, while unions advocate more protection for workers. The author of the study
suggests reducing the costs of employment.

4 See P. Auer: Employment revival in Europe: Labour market success in Austria, Denmark, Ireland
and the Netherlands (Geneva, ILO, 2000).
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In Denmark, flexibility was not promoted at the expense of security and equity. A
forthcoming report on Denmark“ notes that while they have low employment protec-
tion, Danish workers are not fearful of job insecurity because a range of other meas-
ures have been put in place to balance the exigencies of flexibility and adaptability
with those of security and equity. Workers benefit from very dynamic programmes to
facilitate their job search and retraining, coupled with relatively high unemployment
benefits. In that country, the socia partners play a central role in regulating the labour
market and in identifying the measures needed to achieve this balance.

The challenge of balancing equity and adaptability is aso being addressed at the
regional level. For example, in March 2000, European Heads of State and Government
meeting in Lisbon committed themselves to working towards a new strategic goal for
the European Union (EU) in the next decade: “to become the most competitive and
dynamic knowledge-based economy in the world, capable of sustainable economic
growth with more and better jobs and greater socia cohesion”.%

* * *

To sum up, the debates in the International Labour Conference in recent years
have focused mainly on the protection of dependent workers, based on the notion of
the employment relationship and the aim of providing protection to dependent work-
ers who do not have it. The growing lack of protection of many dependent workers,
athough not the same in all countries, is a challenge to the effective functioning of
labour law. The non-protection of dependent workers harms workers and their fami-
lies; it also affects the viability of enterprises and has consegquences for society and
governments. It is therefore in the interest of governments, employers and workers
alike to tackle this problem.

“ P. Egger; W. Sengenberger (eds.), with P. Auer; M. Simoni and C. Vargha: Decent work in
Denmark: Employment, social efficiency and economic security (Geneva, ILO, 2003).

%0 EU: Presidency Conclusions, European Council, Lisbon, 23-24 Mar. 2000.



CHAPTERIII

DISGUISED AND OBJECTIVELY AMBIGUOUS
EMPLOYMENT RELATIONSHIPS

VALIDITY OF THE EMPLOYMENT RELATIONSHIP

Workers' protection has mainly been centred on the universal notion of the em-
ployment relationship, based on a distinction between dependent and independent
workers, aso known as own-account or self-employed workers. Thisis till the basic
approach in many countries, with some variations, as was confirmed in the discussions
on “contract labour” at the International Labour Conference in 1997-98, the Confer-
ence discussion leading to the adoption of the Private Employment Agencies Conven-
tion, 1997 (No. 181), the national studies undertaken by the ILO and the work of the
Meeting of Experts on Workersin Situations Needing Protection. The same approach
is also reflected in many international labour standards: some ILO Conventions and
Recommendations cover all workers, without distinction, while others refer specif-
ically to independent workers or self-employed persons and others apply only to de-
pendent workers.

Thereis evidence, moreover, that the employment relationship continues to be the
predominant framework for work in many countries,® despite the changes referred to
inthe previous chapter. A recent study has found that in the industrialized countries, in
particular, the employment relationship is not just predominant but is proving durable,
contrary to persistent reports that major changes in employment relationships have led
to less stability and greater numerica flexibility.2 Table 1 showsthat, in 2000, average
tenure was 10.4 years, with a minimum of 8.2 yearsin 2000 (6.6 yearsin 1998) and a
maximum of 13.5 and, thus, that relative employment stability in the enterprise had
been maintained, at least in most of the industrialized countries covered.

The abovementioned study on industrialized® countries shows a corréelation be-
tween employment tenure and the level of employment protection (figure 1). Based on
the evidence from these countries, it can be assumed that employment protection is not
incompatible with economic progress. The authors of the study concluded that an op-
timal combination should be sought between stability and flexibility in labour markets
(see Balancing equity and adaptability in Chapter | of this report).

Another study on six Central European countries found that unweighted average
job tenure in enterprises was 9.3 years in 1999, the lowest being 6.9 and the highest
12.1, despite high turnover rates since 1990.*

1 See Annex 3.

2 P. Auer; S. Cazes: “The resilience of the long-term employment relationship: Evidence from the
industrialized countries’, in International Labour Review (Geneva), Vol. 139 (2000), No. 4, pp. 379-408.

3 ibid.

4 S. Cazes; A. Nesporova “Labour market flexibility in the transition countries: How much is too
much?’, in International Labour Review (Geneva), Vol. 140 (2001), No. 3, p. 305, and table 4.
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Table 1. Average employment tenure (years) and share of employees with less than one
year and more than ten years (%)

Country Average tenure Change  Under Change  Tenyears Change
% one year % and over %

1992 2000 1992- 1992 2000 1992- 1992 2000 1992-

2000 2000 2000
Belgium 11.0 115 45 104 136 308 453 46.2 20
Denmark 8.8 83 b7 179 230 285 336 311 -74
Finland* 10.7 101 56 176 216 227 396 421 6.3
France 104 111 6.7 138 158 145 429 448 4.4
Germany 10.7 105 -19 140 148 57 417 397 48
Greece 135 135 0.0 72 94 306 53.0 53.2 0.4
Ireland 111 94 -153 121 218 80.2 421 336 -20.2
Italy 119 122 25 70 111 586 48.8 50.7 3.9
Japan? 109 116 6.4 98 83 -153 429 432 0.7
Luxembourg 101 114 129 174 116 -333 388 455 173
Netherlands 8.9 9.1 2.2 145 205 414 345 361 4.6
Portugal 111 118 6.3 170 139 -182 488 446 86
Spain 99 101 2.0 236 207 -123 39.7 403 15
Sweden* 106 115 85 148 157 6.1 39.7 467 176
United Kingdom 8.1 8.2 12 156 193 237 315 333 57
United States** 6.7 66 -15 288 278 35 266 258 30
European Union (EU-14)4 105 106 13 145 166 147 414 420 14
Average 103 104 15 151 168 113 406 411 11

! Datarefer to 1995, change from 1995 to 2000. 2 Average tenure data refer to 1991 instead of 1992. 2 For United
States and Japan, data refer to 1998 instead of 2000. * Without Austria.

Source: P. Auer; S. Cazes: Employment stability in an age of flexibility: Evidence fromindustrialized countries (Geneva,
ILO, forthcoming).

Of course, the situation with regard to the employment relationship is not the same
in every region. Where the formal economy absorbs only a very small part of the
population and where high unemployment swells the ranks of the self-employed, the
reality tendsto be different. Even in these cases, however, wage earners may represent
a significant proportion of the working population in quantitative terms,>with labour
law providing areference point for the other workers.

There are frequent references in the specidlist literature to the widespread emer-
gence of new forms of employment. This expression, however, may be understood in
different ways and mean different things, especialy with respect to its legal effects,
and for this reason an important distinction needs to be made at this point.

People may provide their labour or services either as dependent workers under an
employment contract or as self-employed workers under a civil or commercial con-
tract. Each type of contract has certain characteristics which vary from one country to
another and determine to what extent the performance of work or provision of services
comes under an employment contract or a civil or commercia contract.

5 In Pakistan, for example, the 36 per cent of the workforce in paid employment equals 13.1 million
workers, ILO: LABORSTA, and Yearbook of Labour Satistics 2002.
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Figure 1. Average employment tenure and employment protection legislation
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Source: Organisation for Economic Co-operation and Development (OECD): Employment Outlook (Paris, 1999), and Statisti-
cal Office of the European Communities (EUROSTAT), cited in Auer; Cazes: “The resilience of the long-term employment
relationship ...", op. cit., p. 393.

There are normally three main types of employment contract: a contract for an
indefinite period, a fixed-term contract and a contract for a specific task, not necessar-
ily limited in time. It is clear that within this overall pattern, in some countries and
sectors more than others, employment contracts have become more diversified in re-
cent years. Employment has become much more versatile and, alongside traditional
full-time employees, employers are increasingly tending to employ workers in ways
which allow them to use their services as efficiently as possible. Many people accept
short-term contracts, or agree to work certain days of the week, for want of better
opportunities. But in other cases these options are an appropriate solution, both for the
worker and for the enterprise. Recourse to various types of employment contract isin
itself a legitimate response to the challenges faced by enterprises, as well as meeting
the needs of some employees for more flexible work arrangements. These various
types of contract lie within the framework of the employment relationship.

At the same time, there are aso civil or commercia contracts, under which the
services of self-employed workers may be procured, but on terms and conditions
which differ from those of an employment contract. Frequent recourse to such con-
tracts has become increasingly widespread in recent years, and is also associated with
new forms of employment. From alegal standpoint, these “forms of employment” lie
outside the framework of the employment relationship.
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UNCERTAINTIES WITH REGARD TO THE SCOPE OF THE LAW

The employment relationship, asalegal concept, existsin the 39 countries studied
by the ILO and in most others, with certain key similarities from which a certain pro-
file emerges. Thisfinding is fundamental. Nevertheless, uncertainty with regard to the
legal status of a considerable number of dependent workers is a widespread phenom-
enon that stems from the growing gap between the scope of the law on the one hand
and readlity on the other.

The law and the employment relationship

Many national labour laws contain provisions on the employment relationship,
particularly with regard to scope, which specify the persons covered by the laws that
regulate the employment relationship. Despite certain similarities, however, not al
national labour laws provide exhaustive or equal coverage of the subject. Some provi-
sions deal with the regulation of the employment contract as a specific contract, its
definition, the parties and their respective obligations. Other provisions are intended to
facilitate recognition of the existence of an employment relationship and prescribe
administrative and judicial mechanisms for monitoring compliance and enforcing
these laws.

In general terms, the employment relationship establishes a legal link between a
person, called “the employee” or “the worker”, and another person, called “the em-
ployer”, to whom she or he provides services under certain conditions in return for
remuneration.® Some laws define the employment contract as the framework for this
relationship, as well as the employee and the employer.” A contractor or an employ-
ment agency may aso be included within the definition of “employer”, and the law
may impaose certain obligations on the user of the contractor’ s or the agency’ s services.

Various criteria are used to distinguish between the employment relationship and
other relationships. According to certain criteria, an employment relationship exists
where a person works or provides services in asituation of subordination to or depen-
dency on the employer; or works for someone else; or isintegrated in an organization;
or does not assume the risks specific to an employer.8 In some cases, the law goes one
step further, and classifies as employees certain workers whose situation could be
ambiguous, or provides for a presumption in their case that there is an employment

6 For definitions of dependent employment in European Union countries, seethe comparativetablein
R. Pedersini: “* Economically dependent workers', employment law and industrial relations’, in European
Industrial Relations Observatory On-line (Eironline), at http://www.eiro.eurofound.ie/2002/05/study/
TN0205101S.html

" For example, Argentina (p. 2), Brazl (pp. 16-17), Cameroon (p. 11), Chile (p. 9), Costa Rica (pp. 2,
7-9, 45), Czech Republic (p. 4), El Salvador (pp. 6-7), India (pp. 6-8, 10-14, 19), IsSlamic Republic of Iran
(p. 7), Italy (p. 2), Jamaica (pp. 8-9), Republic of Korea (pp. 3-6), Mexico (p. 9), Morocco (pp. 2-5),
Nigeria (p. 7), Panama (pp. 6-8, 17-19), Peru (pp. 6-12), Poland (pp. 2, 11), Russian Federation (pp. 2,
12), South Africa (pp. 10-13), Trinidad and Tobago (pp. 15-17, 27-30), United Kingdom (p. 9), Venezuela
(pp. 6-12).

8 With aview to extending the scope of labour law, the existence of an employment relationship has
been recognized even in cases of “minimal subordination” in Costa Rica (pp. 3, 62) and “attenuated or
diluted subordination” in Panama (pp. 7, 13).
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relationship.® Conversely, legislation may specify that certain forms of employment
are not employment relationships.1°

The determination of the existence of an employment relationship should be
guided by the facts of what was actually agreed and performed by the parties, and not
by the name they have given the contract. That iswhy the existence of an employment
relationship depends on certain objective conditions being met (the form in which the
worker and the employer have established their respective positions, rights and obliga-
tions, and the actual services to be provided), and not on how either or both of the
parties describe the relationship. Thisis known in law as the principle of the primacy
of fact, which is explicitly enshrined in some national legal systems.* This principle
might also be applied by judges in the absence of an express rule.

Some legal systems rely on certain indicators, evidence or factors to determine
whether or not there is an employment relationship. These include compliance with
the employer’s instructions, being at the employer's disposal, socio-economic in-
equality between the parties and the worker’s economic dependency.’? In common-
law countries, judges base their rulings on certain tests developed by case law, for
example the tests of control, integration in the enterprise, economic reality (who bears
the financial risk?) and mutuality of obligation.®® In al systems, the judge must nor-
mally decide on the basis of the facts, irrespective of how the parties construe or de-
scribe a given contractua relationship.

9 In France, the Labour Code extends employee status to certain workers, such as homeworkers,
journalists and performers, who, because of the conditions in which they work, might otherwise be
regarded as independent workers (L.721-1, L.721-6, L.761-1 and L.762-1). In Panama (pp. 9-14) the
following are considered employees. economically dependent sharecroppers and tenant farmers; agents,
commercial vendors and similar workers, except where they do not do the work in person or only
occasionally; performers, musicians and lecturers; transport drivers; teachers; ice-cream and other
vendors, cooperative workers; and apprentices. A similar extensive definition of employee can be found,
for example, in Queensland, Australia (pp. 68-69), in the Industrial Relations Act 1999.

0 |n Panama (p. 30), for example, homeworkers are excluded from the scope of labour law.

1 See Argentina (p. 14), Cameroon (p. 15), Chile (p. 20), Costa Rica (p. 3), France (p. 33), Germany
(pp. 4, 39), Republic of Korea (p. 4), Mexico (p. 10), Pakistan (p. 4), Panama (p. 9), Peru (p. 8), Poland
(p. 2), Russian Federation (p. 35), Sovenia (p. 9), Trinidad and Tobago (pp. 18, 20, 30-32), United
Kingdom (pp. 33-34), United Sates (p. 96), Uruguay (p. 6). In Italy (p. 10), judges seem to attach more
weight to the real intentions of the parties.

2 See Italy (pp. 5-12). In the Republic of Korea (p. 5), a decision of the Supreme Court in 1994
listed the following factors: “... the employer decides the content of |abour, the employee is subject to
personnel regulations, the employer conducts or supervises concretely and individually the execution of
|abour, the employee may employ athird party to substitute the labour, the possession of fixtures, raw
material or work tools, the nature of wage as a price for labour, existence of basic wage or fixed wage,
collection of labour income tax through withhol ding income, the continuance of supply of labour and the
exclusive control of the employer, the recognition of employee status by other laws such as the Social
Welfare Act and the social economic situations of both parties’. In Panama (pp. 14-17), the following
are mentioned: (1) indicators of an employment relationship; (2) indicators that are not sufficient in
themselves to prove an employment relationship; (3) factors which, taken together, may exclude the
employment relationship; and (4) apparent criteria for exclusion of an employment relationship which,
however, are not sufficient to rule out completely the possibility that such arelationship exists. See also
indicators of legal or economic dependency or subordination, and independence, in Argentina (pp. 15-
17), Islamic Republic of Iran (pp. 8-11), Japan (p. 10), Morocco (pp. 5-8), Peru (pp. 6-8), Russian
Federation (pp. 12, 35-37), Uruguay (pp. 2-4).

13 United Kingdom (p. 6). See also Australia (pp. 29-30), India (pp. 19-20), Jamaica (p. 10), Nigeria
(p. 15), Pakistan (p. 4), Trinidad and Tobago (pp. 18-19), United Sates (pp. 55-62).
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The existence of alega framework regulating the provision of labour or services
does not, of course, preclude disagreement when it comes to the examination of spe-
cific cases to determine whether an employment relationship exists. Indeed, thisis a
frequent occurrence, given the proliferation and great diversity of situations in which
the worker's status is unclear, which reflects the inadequacy of the law, especialy
where it lacks precision as to its scope.

The following examples are based on some of the national studies.** In Germany,
the absence of a genera definition of the employment contract seems to cause a degree
of lega uncertainty; case law istrying to develop a specific definition based on depen-
dence but without defined criteria, depending on the facts in each specific case. In the
United Sates, the definition of “employee” varies from one law to ancther, although not
substantialy. In India, there is a definition of the employment relationship, but it is
neither comprehensive nor clear. In Italy, the indicators used may not be sufficient to
identify cases on the borderline between dependency and independence. In Japan, em-
ployment under various forms of contract is regulated both in the Civil Code (1896) and
in the Labour Standards Law (1947), which date back to different eras prior to that
country’s industrial, managerial and technologica development. This duality of regula-
tion gives rise to alack of clarity and consistency and can blur the distinction between
dependent and sdlf-employed workers. ™ In Mexico, it appears that the formulation of the
concepts of employer and worker does not reflect present-day reality, and this makes it
easy to circumvent the law. In Nigeria, the definition of worker in various laws is a
source of ambiguity. In the United Kingdom, there are only two provisions of employ-
ment law which seem to alow the full application of the law to disguised employment
relationships. a provision for workers to take legal action if the employer has not pro-
vided them with written notification of their terms of employment; and another provision
which allows the Government to alter the scope of employment legidation.

Disputes or uncertainty concerning the legal nature of arelationship for the provi-
sion of labour or services areincreasingly frequent. The employment relationship may
be disguised, or it may be objectively ambiguous. Both situations create uncertainty as
to the scope of the law and can nullify its protection. They are closely interrelated and
are evidence of the gap between the application of the law and redlity.

Disguised employment relationships

A disguised employment relationship is one which is lent an appearance that is
different from the underlying reality,* with the intention of nullifying or attenuating

14 See Germany (pp. 1-6), India (p. 19), Italy (p. 9), Japan (pp. 1-3), Mexico (p. 6), Nigeria (pp. 8,
15), United Kingdom (p. 11), United States (pp. 43, 53-54). See aso South Africa (pp. 14-15) for possible
manipulations of the employment contract.

%5 The Civil Code dealswith contracts of employment, for works or services, delegation contractsand
atypical contracts; the Labour Standards Law deals with labour contracts. The concept of the labour
contract isvery similar to that of the employment contract, but broader in scope. Moreover, the concept of
worker, for example, differsin the Labour Standards Law and the Trade Union Law. See Japan (pp. 1-3).
See dso R. Yamakawa: “New wine in old bottles? Employee/independent contractor distinction under
Japanese labor law”, in Comparative Labor Law and Policy Journal, Vol. 21: 99, pp. 99-126.

16 See United Kingdom (pp. 7-8).
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the protection afforded by the law. It is thus an attempt to conceal or distort the em-
ployment relationship, either by cloaking it in ancther legal guise or by giving it an-
other form in which the worker enjoys less protection. Disguised employment
relationships may also involve masking the identity of the employer, when the person
designated as an employer is an intermediary, with the intention of releasing the real
employer from any involvement in the employment relationship and above all from
any responsibility to the workers. This form of disguised employment relationship
will be addressed in Chapter I11.

The most radical way to disguise the employment relationship consists of giving it
the appearance of arelationship of adifferent legal nature, whether civil, commercial,
cooperative, family-related or other.

National studies identify some of the contractual arrangements most frequently
used to disguise the employment relationship. They include awide variety of civil and
commercia contracts which give it the semblance of self-employment.t”

Some of the studies mention training contracts. These arrangements normally
have a public interest function, associated with the practical training of young people.
In reality, however, they can be used as a regular means of employment in some gov-
ernment departments and private firms, at much lower cost than an employment con-
tract and without the protection that such a contract affords the worker.®

The second way to disguise the employment relationship is through the form in
which it is established. While the existence of an employment relationship is not in
guestion, the nature of the employment relationship is intentionally misrepresented so
as to deny certain rights and benefits to dependent workers. For the purposes of this
report, such contract manipulation amounts to another type of disguised employment
relationship, resulting in a lack of protection for the workers concerned. This is the
case, for example, of contracts concluded for a fixed term, or for a specific task, but

I They can be service, “fee-based”, franchise or distribution contracts (sometimes with the provision
or rental of avehicle, or rental of fishing boats for use by workers), or may take traditional forms such as
the Moul Chokkara in Morocco, a placement system which generates craft work with the appearance of
self-employment, “non-contract” workers in Peru and cooperatives in Bulgaria and Costa Rica. In Uru-
guay, contracts for services are often established between an enterprise and its former employees, who
create one-person businesses. Thelaw presumes that in this case, there is no employment relationship. See
Argentina (pp. 19-21), Brazl (pp. 8-9), Cameroon (p. 5), Chile (pp. 14, 15, 40), Czech Republic (pp. 1, 11-
13, 20-21), Japan (pp. 14, 25), Morocco (pp. 14-18), Panama (pp. 43-44), Peru (pp. 11-16, 27), Russian
Federation (pp. 23, 27, 34), South Africa (p. 17), Thailand (pp. 36-37), Trinidad and Tobago (p. 20),
United States (pp. 87-93, 96), Venezuela (pp. 14-15).

8 In Germany (p. 25), new graduates in the liberal professions of medicine and law may be recruited
as“ self-employed” workers, at low cost, although according to the national study they arein fact disguised
employees. In Nigeria (p. 12), there are compulsory junior service for university graduates, compul sory
employment of recent graduates in the public or private sector, and apprenticeship contracts. In Peru
(pp. 19-21), vocational training contracts are excluded from labour law (youth training, work experience
and apprenticeship), athough, in practice, this has had little effect. In Sovenia (pp. 9-17), there is
temporary and casual work, student work, apprenticeships and work under the Law on Obligational Rela-
tions. In the United States (pp. 85-87), students and interns provide services as part of their training and
volunteers work in non-profit organizations. Some people engage only in this kind of work and others are
employed but do thisadditional work on avoluntary basis. In both cases, there may be some controversy as
to whether or not they are actually employees. In Uruguay (p. 15), thereis a new “simple apprenticeship”
contract (to distinguish it from the apprenticeship contract) with fewer guarantees, but relatively little use
has been made of it.
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which are then repeatedly renewed, with or without abreak. The most visible effect of
this type of contract manipulation is that the worker does not obtain the benefits pro-
vided to employees by labour legislation or collective bargaining.

In rurd areas in Costa Rica, a practice has evolved among nationa and
transnational enterprises of employing plantation workers through intermediaries for
periods that never exceed three months, which is the minimum period required to
acquire entitlement to compensation for unfair dismissal.’® The workers then have to
wait until their contract is renewed and, if it is not, they must constantly move from
one plantation to another in search of work. There are thus two classes of worker:
those who accumulate sufficient service (said to have an employment “record”) and
those without a “record”, who are in practice converted into self-employed workers.
Theimpact of thispracticeisclear. In the early 1990s, there were some 52,000 banana
workers. Today, the number is probably the same or higher, but only some 33,000 are
registered with the Costa Rica Social Security Fund. Similar examples were found in
the other countries studied, in some cases known colloquialy as “permatemps’ or
“contingent workers’. 2

The trend towards replacing the employment contract with other types of contract
in order to evade the protection provided under the Termination of Employment
Convention, 1982 (No. 158), was noted by the ILO Committee of Experts on the Ap-
plication of Conventions and Recommendationsin 1995% and by some of the national
studies. In Germany, an initial survey by the Federal Ministry of Labour and Social
Affairsin 1996-97 showed that disguised employment relationships existed in al oc-
cupations, and especialy in the distribution and service sectors. In Argentina, this
trend can be seen in the rising figures for unregistered employment. In Chile, the prac-
tice of not giving workers a contract in writing is seen as an attempt to evade the law.
This mainly affects workers in small and micro-enterprises, seasonal workers and
those in general services and domestic service, with a large proportion of women in
the last three categories. In Hungary, an estimated 40 to 45 per cent of persons em-
ployed in the private sector in 1999 had fixed-term contracts or civil contracts in what
is known as “cost-saving employment”. In Ireland, during the negotiations of the
Programme for Prosperity and Fairness (see Chapter 1V below), a working group on
employment status was set up because of concern about the growing number of “self-
employed” workers for whom the status of employees would be more appropriate. In
Jamaica, the phenomenon is such that there has been amgjor change in the composi-
tion of the labour force. In Panama, the increase in disguised employment relation-
ships is clear and is particularly marked in certain sectors such as repair and
maintenance in recently privatized service enterprises, a wide variety of sales activi-
ties and telecommunications. In the Russian Federation, certain trends are significant;
in particular, illegal employment and the use of civil contracts have increased in the

¥ Costa Rica (pp. 40-41).

2 SeeBrazl (p. 7), France (pp. 19-20), Republic of Korea (pp. 7-11), Philippines (pp. 1, 2, 7, 47-49),
Sovenia (pp. 9, 12-14). See adso Cameroon (pp. 5-6), Czech Republic (p. 8), Nigeria (p. 12), Uruguay
(pp. 11-13). In the United States (pp. 4-9, 35, 91), the most controversia distinction is between “ career”
jobs and “contingent” jobs, both mainly occupied by dependent workers whose status as employees,
however, is not in dispute.

2 |LO: Protection against unjustified dismissal, Report 111(4B), International Labour Conference,
82nd Session, Geneva, 1995, para. 56.
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last decade, especialy in the private sector. Disguised employment is largely due to the
desire to evade the application of labour law, social security and taxes. In South Africa,
there has been an exponentia growth in temporary work through various kinds of inter-
mediaries and the “conversion” of dependent workers into independent workers.?

Objectively ambiguous employment relationships

In astandard employment relationship, the worker’ s status is not normally open to
doubt. In some cases, however, a worker may have a wide margin of autonomy and
this factor alone may give rise to doubt asto his or her employment status. In addition
to the disguised employment relationships described above, there are situations where
the main elements that characterize the employment rel ationship are not clearly appar-
ent. Itisnot acase of adeliberate attempt to disguiseit, but rather one of genuine doubt
as to the existence of an employment relationship. This may occur as a result of the
specific, complex form of the relationship between workers and the persons to whom
they provide their labour or services, or the evolution of that relationship over time. A
common example of such a gradual change in a worker’'s status is the doctor who
works on her own account; one day she begins to receive patients employed by a
particular enterprise, which pays the corresponding fees. As the years go by, these
patients increase in number, until they take up two days a week, then three, then four,
and finally the whole week. In addition, for practical reasons, the system of fees per
patient is replaced by a system of payment per week or per month. The next step, for
everyone's convenience, is for the doctor to close her office, by agreement with the
enterprise, and go to work on its premises. Y ears later, the doctor is dismissed and, in
calculating the compensation owed to her by the enterprise, the question arises as to
when her status of a self-employed person changed to that of an employee. Of course,
similar situations may occur with other persons who are normally self-employed, such
as electricians, plumbers and programmers, and who gradually enter into a permanent
arrangement with a single client.

In other cases, especialy in work environments affected by major changes, it is
possible and sometimes necessary to resort to arange of flexible and dynamic employ-
ment arrangements which can be difficult to fit into the traditional pattern of the em-
ployment relationship. A person may be recruited and work at a distance without fixed
hours or days of work, with special payment arrangements and full autonomy as to
how to organize the work. Some workers may never even have set foot in the enter-
prise if, for example, they have been recruited and work via the Internet and are paid
through a bank. However, perhaps because they use equipment supplied by the enter-
prise, follow its instructions and are subject to subtle but firm contral, it may be that
the enterprise quite naturally considers them as employees.

2 Argentina (p. 18), Chile (pp. 12-14), Germany (pp. 6-12), Hungary (p. 7), Ireland (pp. 1-2),
Jamaica (p. 6), Panama (pp. 41-45), Russian Federation (pp. 5, 23, 27, 34, 39); in Moscow, some 280,000
(20.3 per cent) of the 2.7 million workersin large and medium-sized enterprises had civil contractsin 1999;
South Africa 2002 (pp. 13, 22-23) and South Africa (p. 17). See also the Czech Republic (p. 13), ISlamic
Republic of Iran (pp. 4, 5, 11-16), Mexico (p. 11), Peru (pp. 15-31), United Kingdom (pp. 6, 39), where it
is aso pointed out that the legal system has begun to respond to the changes in employment rel ationships;
Uruguay (p. 4) and Venezuela (pp. 13-16, 52-53, 55).
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Another form of work at the fringes of the employment relationship is unpaid work.
In Peru, for example, the number of unpaid family workers, including the worker's
spouse and close relatives, most of them without health or pension benefits, seems to
have increased significantly in the 1990s.% In Finland, volunteers sometimes supple-
ment the work carried out by employeesin health care, social services and sports, where
the distinction between voluntary work and paid work is not always clear.?

Doubts may aso stem from how the workers are perceived, including by them-
selves. They might think they are self-employed because that is what it says in the
contract. Or they might simply not know what their statusis, like the reader who wrote
thefollowing in aletter to the editor: “1 have been working on afee basisfor two years
and the only benefit | have is paid leave. Where can | obtain information on my case
about rights and obligations?’' %

Midway between self-employment and dependent employment, there are “eco-
nomically dependent workers’, who are formally self-employed but depend on one or
a few “clients’ for their income. They are not easy to describe, let aone quantify,
because of the heterogeneous nature of the situations involved and the lack of a defini-
tion or statistical tools.?® While economic dependency does not always involve subor-
dination,? it may be used as a criterion in determining whether the worker is an
employee rather than self-employed.? A recent study by the European Industrial Rela-
tions Observatory (EIRO) found that economically dependent work is not recognized
assuch inthelegal systems of the countries of the European Union and Norway, and it
has therefore not been the subject of specific regulation, apart from certain national
provisions establishing a presumption of legal subordination of certain workers whose
situation might be ambiguous and is characterized by economic dependency.? How-

2 Peru (pp. 23-24): the number of these workers increased by 43 per cent in metropolitan Lima
between 1990 and 1997 and in the latter year accounted for 5.5 per cent of employees, similar to the share
of domestic workers or employers; 84 per cent are not registered for health benefits (the average for al
employed persons is 64.8 per cent) and 95 per cent are not members of a pension scheme. See also
Cameroon (pp. 5, 6, 16).

% Finland (p. 32).
% Las Ultimas Noticias (Santiago, Chile), 2 Oct. 1999, p. 32. See dso Idamic Republic of Iran (p. 40).

% A national survey in Argentina (pp. 37-38) shows that over 7 per cent of independent workers have
only one client and 16 per cent have several regular clients. Thus, one-quarter of self-employed workers
are closely tied to avery limited number of regular clients. Over one-quarter of them do not own the tools
they use and obtain inputs and raw materials from the client. This proportion is 54 per cent among those
who only have one client. Suggested criteria for identifying and quantifying these workers include their
ties to suppliers and clients; conditions of access to and use of means of production; ownership of such
means; and prerogatives of third partiesin directing or organizing the work or activity. In Germany (p. 38),
“quasi-employees’ are not easy to quantify, since they are a subgroup of self-employed workers and only
undifferentiated figures for total self-employed are available. In the United Kingdom (p. 16), they are
estimated at around 5 per cent of the workforce or less. The EIRO study (Pedersini, op. cit.) estimates that
they represent about 1 per cent of the workforce in seven of the countries studied, athough it emphasizes
that not much is known about the phenomenon and the figures should be treated with caution. In Uruguay
(pp. 29-34), there has been an increase in self-employed without their own premises, with over 69,000
contracts between one-person businesses and larger enterprises. See also Cameroon (p. 42), Chile (p. 51),
Costa Rica (p. 34), Nigeria (p. 23) and the United Sates (pp. 82-84).

27 France (p. 33).
% United Sates (pp. 82-84).
2 Pedersini, op. Cit.
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ever, the phenomenon of self-employment in situations of dependency is clearly on
therise.®

In cases where the contract is clearly intended to procure the services of a self-
employed worker, it is in the employers' interests to make sure that they have not
misclassified the worker, as they can be held financiadly liable if the authorities find
that the worker isin fact an employee.

Disguised or objectively ambiguous: The case of truck drivers

The case of truck driversin transport firmsisillustrative of the kind of changesin
workers' status taking place in a particular sector. In severa countries, many em-
ployed drivers have been “transferred” to work for contractors or “converted” into
self-employed drivers required to own or lease their own vehicle, often at the instiga-
tion of the former employer and as a condition of continuing to do the work.*?> As a
result there has been a sharp rise in the number of contracting enterprises or self-
employed workers in this sector.®

%0 Economically dependent workers are found in the most diverse sectors, depending on the country,
and include transport workers; doctors and other health professionals working for health centres; skilled
homeworkers using new technologies; non-exclusive insurance agents; sales representatives (selling in a
workplace or from home); lottery ticket sellers; itinerant vendors of products for direct consumption;
hourly-paid service workers; newspaper distribution workers; rural route mail couriers; owners of coffee-
bars or mini-shops in schools or enterprises; former employees turned into independent workers of the
former enterprise; poor pseudo-independent rural workers apparently associated with the landowner,
including under “two-party” arrangements; taxi drivers and drivers of other small vehicles; certain cons-
truction workers, car mechanics, forestry, farm, retail and other service workers, and small-scale
manufacturing workers, technicians and professionals (independent technicians, communications
technicians), television performers, editors, professionals working in research and consultancies, for
professional fees and partnership prospects; health professionals and sole traders (formerly employees or
who subsequently returned to employee status); quasi-workers in Japan, such as franchise holders or ma-
nagers of a grocery store; teleworkers, especially women, not recruited as employees; members of care
centres for the elderly (“silver centres’) who work as independent assistants, generally without
remuneration, although they have been awarded remuneration in various court cases.

3l See, for example, S. Fishman: Hiring independent contractors: The employer’s legal guide, 3rd
edition (Berkeley, Nolo, 2000).

2 |n Germany (pp. 11, 43-44), the number of so-called “independent” truck drivers has swelled
considerably in recent years. Under a so-called “transport” contract they drive atruck on behalf of another
person, but on a sdf-employed basis. The majority work for only one “contractual partner”, without
employing anyone else and using a vehicle lent by the producer or “contractua partner”, who sets them a
strict schedule, indicating routes, requiring exclusivity and paying a fixed salary. For example, the truck
drivers of afrozen goods producer had a franchise contract, which in itself was brief, but was regulated in
detail by acompany handbook. The Federal Civil and Labour Courts held in 1997 and 1999 that those truck
drivers were employees or “quasi-employees’ and not independent workers, based on the criterion of
combination of entrepreneuria risks and opportunities accepted by the workers. In Argentina (pp. 60-66), the
situation of “owner-drivers’ (independent workers in a position of dependency) was adjudged to be
dependent or independent on the merits of each case. See case-law indicators on dependent and independent
work. See aso Australia (pp. 61-62), Finland (p. 42), Jamaica (p. 37), Japan (p. 22), Trinidad and Tobago
(pp. 32-37), South Africa (pp. 17, 23-25), Thailand (pp. 50-53) and the United Sates (pp. 67-71).

% In Argentina (pp. 65-66), the low profitability of the activity and the growing competition in the
subregion encouraged enterprises to work with “owner-drivers’, many of them drivers formerly employed
by them to whom they had sold the truck. In Finland (p. 42) there is a group of truck drivers who are
“involuntary entrepreneurs’, many of whom work for their former employer, from whom they lease the
truck on a hire-purchase plan. In Japan (pp. 12, 21-22), the transfer of trucksto drivers started in 1960 and
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Box 1. Truck drivers: Shift towards self-employment and contracting
enterprises

Australia: Dependent truck drivers totalled 80 per cent of all drivers in
1956 and 70 per cent in 1982. But in 1984 they carried less than 20 per cent
of the goods.

Brazil: Estimates put the figures at some 350,000 independent drivers,
about 12,000 haulage firms and around 20,000 enterprises with their own
transport system.

France: By 1995, 40 per cent of road haulage firms did not have em-
ployees, only “self-employed” drivers; the labour inspectorate regularly
reclassifies these drivers as employees, fining the haulage firms for “clan-
destine employment by concealment of employees”.

United States (ports of Seattle and Tacoma): Around 1980, most con-
tainer truck drivers were employees of trucking companies. In 1999, these
accounted for only 30 per cent, with independent workers making up the
remaining 70 per cent (some 1,000 drivers).

Source: Australia (p. 48), Brazil (p. 37), France (p. 35) and the United States (p. 96).

In such cases, the driver is legally separated from the enterprise but continues to
perform essentialy the same work, effectively till in a position of dependency in
relation to the former employer.® The difference is that now the driver is “sdf-em-
ployed” and has to bear the costs of the vehicle and is without labour protection.® In
fact, the driver maintains arelationship that is still dependent on the employer, similar
in every way to an employment relationship.

has been amatter of controversy since then. There have been “industrial disputes’ and divided case law on:
(a) arbitrary cancellation of the transport contract, held to be dismissal, or asanillegal act when there were
anti-trade union motives; (b) whether drivers' claims should be treated as preferred claims in the event of
bankruptcy of the enterprise; and (c) claims for compensation in the event of an accident to the driver,
alleging employee status. In one case, the Supreme Court ruled in 1996 that the plaintiff was not aworker
for the purposes of the Labour Law.

% |n Japan (pp. 12, 21-22), the “transport agreements’ of some truck drivers of a concrete carrier, who
were forced to leave the enterprise but continued to work for it as owners of their own lorries, were cancelled
without notice three years later. See also France (p. 36) and Jamaica (p. 33), where the conversion of
dependent workers into “independent” workers who in redlity continue in the same functions and remain
dependent on the employer aso occursin other sectors, such as private security firms, hotels and catering.

% In Argentina (p. 66), the investment in the truck is considerable for the workers. They normally pay
between 48 and 60 instalments of around 2,000 pesos (US$2,000) and incur all the vehicle running costs
and some safety costs (these data predate the acute economic crisis which arose in December 2001 and
which continues to have devastating effects, including the devauation of the currency and financia
austerity measures). In Australia (pp. 49-50), on the contrary, entry to the industry as an owner-driver is
relatively easy with the finance options available. However, the high level of debt of the worker and over-
supply put owner-drivers in an unequal bargaining position, athough there are considerable differences
between drivers. In particular “the independence of owner-drivers derives mainly from the range of clients
for whom they work. Some ... work exclusively for one company ... some work for a small number of
companies, others gain their loads from several sources’. In Japan (p. 22), the owner-driver of the vehicle
pays for the fuel and other expenses, as well as taxes and social insurance. Many of these drivers work
exclusively for particular companies. See also South Africa (pp. 24-25), and, for the general disadvantages
of being “transferred” to a contractor, Mexico (p. 20).
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Box 2. Self-employed truck drivers: Working conditions

Argentina: Drivers often work non-stop all year round, sometimes ac-
companied on board by members of their family, without paid holidays.

Australia: Long-distance truck drivers can have arduous working con-
ditions (tight schedules to cover long trips, necessarily at high speed, at
least 55-hour working weeks and up to 75.4 hours on average, in the case
of some independent truck drivers — about 20 hours more than what is
required of company employees). Remuneration is calculated on a differ-
ent basis from employees and in many cases is lower than the established
rates.

Finland: The need to raise money to meet the payments for the pur-
chase of the former employer’s truck is probably one of the reasons for the
long working hours of many truck drivers.

France: “Self-employment” means harder conditions, particularly
long hours of work.

Japan: Owner-drivers earn the same as an employee after deduction
of instalments for purchase of the truck and expenses, plus taxes and so-
cial insurance contributions.

United States: According to a study, independent truck drivers in Se-
attle and Tacoma earned an average of US$8.51 an hour, worked an aver-
age of 14 hours’ uncompensated overtime a week, almost never had
medical insurance provided by the employer and were rarely able to afford
private insurance, and tended to defer maintenance on their trucks for lack
of funds. However, generally speaking there does not appear to be any
widespread practice of misclassifying trucking employees as independent
workers.

Source: Argentina (p. 66), Australia (pp. 50-52), Finland (p. 42), France (p. 35), Japan (p. 22) and
the United States (pp. 96, 99).

These trends in a traditional occupation in a traditiona sector are a striking ex-

ample of the changes in employment relationships that can occur in countries with
different legal systems, different degrees of “rigidity” or “flexibility” and different
cost structures.

Workersin adisguised relationship are formally presented as independent or self-

% Germany (pp. 13-16).

7 United States (p. 49 ff.).

employed. Thus, in Germany, for example, neither labour law nor socia security leg-
islation applies to them. This means that they cannot claim sickness benefit, holidays,
maternity protection, or compensation for dismissal, and occupationa health and
safety risks are normally transferred to them. Access to labour courts is restricted to
employees or “quasi-employees’.® In the United Sates, too, the self-employed are
outside the scope of arange of labour laws.*
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These disguised and objectively ambiguous cases illustrate the situation of work-
ers who provide their labour or services in return for remuneration but whose lega
status may be confused to the point where it is unclear whether or not they are in an
employment relationship. Even though these situations are often the result of legiti-
mate actions, they tend to lead to alack of worker protection, by placing the workers
entirely or partly outside the scope of labour law.

CLOSING THE GAP BETWEEN THE LAW AND REALITY

In response to the growing divergence between the scope of the law and the reality
of the employment relationship, measures need to be taken to close this gap. The ob-
jective should be to update and clarify the scope of the law governing the employment
relationship so as to facilitate recognition of the existence of an employment relation-
ship, and deter attempts to conced it. Given the proliferation of disguised and objec-
tively ambiguous situations, member States, with the involvement of the socia
partners, could examine their legislation so as to identify any deficits in the light of
their own specific problems and comparative law. This would enable them to deter-
mine the nature and extent of the measures needed. The outcome of this exercise
should be to enable the scope of the laws on the employment relationship to be con-
tinually updated as part of an ongoing and dynamic process.

Clarifying the scope of the law

The first part of the strategy would be aimed at clarifying, supplementing and
stating as precisely as possible the scope of the law. At this stage, it would be useful to
examine the most common forms of disguised employment relationships and casesin
which it is most difficult to determine whether there is an employment relationship or
acivil or commercia relationship. The task would consist of remedying the technical
deficiencies in the legidation in order to address objectively ambiguous cases and to
tackle the phenomenon of disguised employment relationships.

% In Germany (p. 6), the lack of a clear definition of “employee” is felt to be an invitation to
concealment and makesit hard for the person concerned and the authorities to deal with such concealment,
sinceit will all depend on the particular circumstances of the case. See also in thisrespect, Hungary (p. 18).
In Japan (pp. 10-11, 26) it is asserted, as in Germany, that the existing abstract criteria for determining
dependency do not enable the outcome of each actual case to be predicted, since it will depend on the
emphasis placed on one factor or another. It is suggested that the law should be clarified so asto determine
whether a person is a worker within the meaning of the Labour Law, by means of a broader definition of
“worker” to include independent workersin aposition of economic dependency. In the Russian Federation
(pp. 25-26, 36), it is suggested that a more precise definition of an “employment contract” and the terms
“employee” and “employer” could assist the courtsin establishing in agiven case whether or not thereisan
employment relationship. In Chile (p. 64) it is affirmed that it is the forms of the employee relationship
which are changing nowadays, but not its essential elements, and what needs to be done is to revise the
instruments that regulate it. In the Czech Republic (p. 17) it is observed that the law needs to be brought up
to date and adapted to the development of new employment relationships and new forms of employment.
In Mexico (pp. 6, 35-37), it is considered that employment relationships have evolved faster than labour
law and institutions. It is therefore proposed to revise the scope, meaning and content of the basic concepts
of labour law, in terms sufficiently abstract and general to rectify deficiencies, and address situations not
previously covered by the law. See also Pakistan (pp. 5-6) and South Africa (p. 17).
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Comparative law contains a wealth of notions and legal constructs as to what is
meant by an employment relationship and the criteria, tests and indicators for recog-
nizing it. In addition, there are mechanisms and institutions to enforce the law and
guarantee workers' rights. These generally enable the regulation of the employment
relationship to operate smoothly so that the status of the worker can usually be deter-
mined. However, the law does not cover al of these aspects equally or with the same
degree of precision and effectivenessin all countries.

Adjusting the limits of the legidation

Clarification aone, however, may not be enough to regulate cases which do not
fall within the current scope of the legislation. These call for certain adjustmentsto the
limits of the legidation. This can be done in a number of ways. First, the legidation
can be extended to include categories of employees or sectors that are explicitly or
implicitly excluded from the scope of the law. These exclusions frequently apply to
employees in small and micro-enterprises® and in some export processing zones
(EPZs).% Furthermore, in some countries, labour laws do not have general coverage,
but apply only to certain employees.®* In such circumstances, it has been suggested
that progressive steps should be taken towards a more genera application of the legis-
lation concerned. Second, the scope of the law may be adequate, but it may be nar-
rowly interpreted by the courts. For example, in Uruguay it seems that the scope of
l[abour law protection has been interpreted increasingly narrowly, while at the same
time forms of self-employment have proliferated.®? Third, in the case of objectively
ambiguous relationships,* where some or dl of the features of the employment rela-
tionship are blurred or absent, the law needs to be adjusted so as to enable a clearer
identification of the employment relationship, where it exists.

COMPLIANCE AND ENFORCEMENT

The problem of disguised and objectively ambiguous employment relationships
cannot, however, be entirely attributed to lack of clarity and the problems relating to
the scope of the law. Another contributing factor, which is particularly seriousin some
countries, is failure to comply with the law, accompanied by lack of enforcement.*

% See also, for example, Islamic Republic of Iran (pp. 2, 6), Pakistan (pp. 8-9). In Peru (pp. 19-21),
mention ismade, in particular, of the less protected status of workers who work less than four hours a day,
aformula encouraged by the fact that it is enshrined in law. See also South Africa (p. 7).

“ See, for example, A.S. Oberai; A. Sivananthiran; C.S. Venkata Ratnam (eds.): Labour issues in
export processing zonesin South Asia: Role of social dialogue (New Delhi, ILO, SAAT, Indian Industrial
Relations Association (1IRA), 2001), pp. 12, 17, 23, 27, 35.

4 See Nigeria (pp. 5-8).

42 Uruguay (p. 39).

4 See Australia (pp. 52-53). In some of the cases of ambiguity which have proliferated, some of the
country’s states have expressly extended the law on workers' compensation (ibid., pp. 56-58).

4 |n the Philippines (p. 30), for example, work for contractors is regulated, and the problem seems
rather to lie in the failure to enforce the law. See also Mexico (p. 3), Peru (pp. 26-27), South Africa (p. 7)
and Trinidad and Tobago (p. 58), whereit isindicated that non-compliance with the law isacritical aspect.
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The problem of non-compliance is particularly widespread in developing coun-
tries, although it also occursin industrialized countries.* The studies carried out con-
firm a commonly expressed view that traditional mechanisms to enforce labour laws
are not used asthey should be. In particular, mechanisms and procedures for determin-
ing the existence of an employment relationship and establishing the identity of the
persons involved are generally insufficient to prevent infringements of labour law or
to safeguard workers' rights. Problems of compliance and enforcement are particu-
larly acute in the informal economy.

Enforcement of labour law by the administrative and judicial authorities is af-
fected by financial constraints in most countries. Moreover, the limited powers of
these authorities and their enforcement mechanisms, such as they are, often mean that
they are unable to discharge their supervisory obligations.*

The labour inspectorates face considerabl e difficultiesin carrying out their tasks.#
In some countries, the probability that an inspector will visit a particular enterprise,
detect shortcomings, impose corrective measures and enforce them isvery low or non-
existent. Particular difficulties arise where the premises are extensive or located in
remote places and, for different reasons, in small and micro-enterprises.

The situation is even more uncertain as regards the possihility of action by labour
inspectors concerning workers in disguised or objectively ambiguous employment re-
|ationships,* even in countries where inspectors are empowered to identify such cases

% For example, in the clothing industry, in 1997, some 63 per cent of contractors in the City of New
York werein breach of minimum wage and overtime provisions, according to information supplied by the
Department of Labor in court proceedings against an enterprise. US District Court for the Southern District
of New York, 992 F. supp. 677; 1998 U.S. Dist. LEXIS 1059; 4 Wage and Hours Cas. 2d (BNA) 649,
5 Feb. 1998, p. 4.

% |n the United Sates (pp. 17-19), for example, it appears that the resources of the Wage and Hour
Division have decreased and its powers to enforce the law have become very limited. See also Mexico
(p. 3) and Trinidad and Tobago (pp. 40, 51, 55, 63), where the need for greater political will to enforce the
law is also pointed out. On dternative ways of reforming the inspection system, encouraging compliance
and undertaking joint inspections, see Mexico (pp. 13-14) and Peru (pp. 34-35).

4 |n Bulgaria (pp. 25-26), mention is made of procedura difficulties faced by labour inspectorsin
verifying compliance, especially when the employer is absent (or residing abroad) or does not have at hand
the necessary documentation, or the worker lies for fear of losing his or her job. In Costa Rica (p. 11),
owing to lack of resources, inspections are necessarily carried out only if a complaint is received. Asin
Germany and other countries, social security inspections can be a valuable help. In El Salvador (pp. 18-
19), where a shortage of resources and personnel is aso indicated (18 inspectors to cover over 60,000
establishments in the metropolitan area of San Salvador alone) aswell as the inadequacy of inspection, the
auxiliary work of anon-governmental women'’s organization is mentioned favourably. In Jamaica (p. 13),
there are some 20 inspectors, with limited powers, for 640,000 potential claimants, in a workforce of 1
million. Even so, there has been an increase in personnel and activities. In South Africa 2002 (pp. 15-18),
owing to understaffing and alack of information, inspection tendsto be only reactive, and there are serious
problems of access to workplacesin the case of domestic or agricultural workers, or dealing with the huge
informal economy. In Thailand (p. 69) codes of practice provide for ahigh level of protection, in particular
in the textile, shoe, toy, food and jewellery sectors, which the Government should apply as abasis for good
protection measures. See aso the Czech Republic (pp. 2, 14-16) concerning limitations on labour inspec-
tion. Although it is true that in that country, trade unions have been given powers of inspection, this does
not yet appear to have yielded positive results. See also the Islamic Republic of Iran (p. 19), Morocco
(p. 40) and Peru (p. 33, technical sheet 17), where 95 per cent of micro- and small industrial enterprisesin
metropolitan Lima had not had any kind of labour inspection since 1996.

4 See Bulgaria (pp. 24-26), Cameroon (p. 15), Costa Rica (pp. 11-14), El Salvador (pp. 18-19),
France (pp. 30, 36), Jamaica (p. 13), Peru (pp. 29-30).
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and remedy them. In the Philippines, the percentage of enterprises where general vio-
lations of labour law were found reportedly exceeded 50 per cent. However, from
1997 to 1999, both the number of enterprises inspected and the number of complaints
declined, which seems to indicate a tendency on the part of the workers to tolerate
breaches and refrain from complaining.*® In Chile — where the Labour Directorate has
aspecia authority and exercises significant control — case law, however, holds that it
is not competent to determine the legal nature of a contract.® Thus, decisions by the
labour inspectorate relating to redefinition or reclassification are rare and few workers
ultimately benefit from them. At the same time, real opportunitiesfor workersto make
complaints are limited because of the risk of reprisals.

In principle, al workers have access to the courts. In practice, however, there are
countries where restrictions on access to the courts are considerable and few workers
can afford to enter into long, costly and inevitably uncertain judicial proceedings.
Their overriding concern is to satisfy their basic needs and find another job.5! Rarer
till, of course, are those workers who, while still working, resort to the courts for a
ruling on whether they should be classified as self-employed.® In India, for example,
a dispute arose on the status of some 150,000 workers (mainly migrants from other
Indian states) working in some 400 silk-processing units in Surat and surrounding
areas, in southern Gujarat State, to perform tasks that in the 1970s were done by per-
manent workers. It was held that those workers had the same rights as permanent
workers, but the decision has apparently not been enforced owing to inadequate penal -
ties for non-compliance.®

4 Philippines (p. 21 and tables 4 and 5).

% Chile (p. 17).

! In Costa Rica (p. 20), judicia proceedings are excessively protracted and, for lack of resources,
four out of five workers take proceedings without the help of a lawyer, unlike most employers. In El
Salvador (pp. 19-20), the caseload and court delays are often compounded in many cases because the
proceedings are time-barred or about to become time-barred, and the worker does not have information as
to the name of the real employer and has difficulty in compiling evidence, as aresult of which the decision
may go against him or her. Court cases filed doubled between 1994 and 1999, with only 68 per cent
resulting in a decision in both years. However, in this period, judgements in favour of workers increased
from 41 to 54 per cent, athough there remained the problem of payment of the compensation claimed. The
lack of an effective response to workers' claims could be one of the factors behind the rise in industrial
disputes. In the Czech Republic (pp. 2, 17), for example, there are no labour courts. In the ordinary courts,
which are overloaded with proceedings for restitution of property and commercial matters, a labour case
|asts an average of two years and obtaining documentary evidence may be amajor obstacle for aworker. In
the United States (p. 18), awage claim normally requires explicit testimony from the workers concerned.
It seems unlikely that workers on low wages will denounce violations and be prepared to testify or reveal
their identity to their employers. See aso India (p. 8), Pakistan (p. 11) and Uruguay (pp. 25-26).

52 |n Hungary (p. 17), the number of cases before the Labour Court declined radically from 1996 to
1998. The President of the Budapest Labour Court said that this was partly due to the fact that, to avoid
charges, employers avoided establishing employment rel ationships and compelled workers to become “en-
trepreneurs’, which meant lower taxes for the employers but |eft the workers without protection since they
were then subject to civil legisiation.

% India (pp. 30-32); see also Morocco (p. 22). In Brazil, most of the workers who file complaints
with the Labour Court do so only when they have lost their job, because the risk of dismissal discourages
them from taking legal action while they are in the employment relationship. Furthermore, the average
length of a case through the three judicial levels is three or four years, but if an appeal is filed with the
Federal Supreme Court it can last aslong again (statements by the President of the Superior Labour Court,
Passando a Limpo, transcript of television interview on 9 Sep. 2002).
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Improving protection for dependent workers requires that the mechanisms and
institutions established to enforce compliance with labour law function effectively.
Each country, depending on the deficitsin itslegal system and in the organization and
functioning of its labour institutions, should consider simplifying the task of labour
inspection and making it more efficient, with advisory and supervisory powers appro-
priate to present-day circumstances.

* * *

In summary, labour protection is mainly centred on the employment relationship,
whose essential characteristics have a universal dimension and remain valid despite
significant changes in employment relationships. However, there are increasing un-
certainties asto the legal status— dependent or independent — of many workers, which,
in practice, leaves many dependent workers outside the protection of labour law. This
is amply illustrated in some of the cases described or mentioned in this chapter, and
reflects the inadequacy of the law. It would appear that, for the law to be effective, it
needs to be clarified and its scope extended where appropriate. This problem is further
compounded by widespread non-compliance with labour law, accompanied by failure
to enforce it. It is to be hoped that the member States, with the involvement of the
socia partners, will undertake an in-depth review that takes account of the deficits
which exist in these areas.

The discussion so far has referred to the employment relationship involving two
persons: employer and worker. There are situations, however, where one or more third
parties are involved, as users or beneficiaries of the worker’s labour or services. This
creates a “triangular” type of relationship, with its own specific characteristics. Em-
ployment relationships of this kind are the subject of Chapter I11.



CHAPTER Il
“TRIANGULAR” EMPLOYMENT RELATIONSHIPS

An employment relationship normally involves two parties: the employer and the
employee. There are, however, more complex situations in which one or more third
parties are involved, in what might be termed a“triangular” employment relationship.
Such situations can be beneficial to al those concerned, but in certain circumstances
they can result in alack of protection for workers. For the employee, three key ques-
tionsarise: Who ismy employer? What are my rights? Who isresponsible for ensuring
them? Such employment relationships have been less regulated, although there are
provisions covering certain aspects, some of them enacted in the first half of the twen-
tieth century and others more recently; there have also been important contributions
from case law.

PATTERNS OF “TRIANGULAR” EMPLOYMENT RELATIONSHIPS

“Triangular” employment relationships occur when employees of an enterprise
(the “provider”) perform work for athird party (the “user enterprise’) to whom their
employer provides labour or services.

A wide variety of contracts can be used to formalize an agreement for the provi-
sion of work or services. Such contracts can have beneficial effects for the provider's
employees in terms of employment opportunities, experience and professional chal-
lenges. From alegal standpoint, however, such contracts may present atechnica diffi-
culty as the employees concerned may find themselves interacting with two (or more)
interlocutors, each of whom assumes certain functions of a traditional employer. The
term “triangular” employment relationship is used in this report to describe employ-
ment situations of this kind.

There are also, of course, cases of disguised or objectively ambiguous “triangular”
employment relationships. A “triangular” employment relationship normally presup-
poses a civil or commercia contract between a user and a provider. It is possible,
however, that no such contract exists and that the provider is not a proper enterprise,
but an intermediary of the supposed user, intended to conceal the user’ sidentity asthe
real employer.! Cooperatives have aso reportedly been used in this way.

1 See, for example: Bulgaria (pp. 28-29), where small national enterprises act as intermediaries, as
the apparent employer, for the activities of aforeign enterprise, which is the actual employer, but in this
way avoids complex bureaucratic procedures. In Costa Rica (pp. 40-41), the practice of hiring farm
workers under successive fixed-term contracts could take the form of afictitious “triangular” relationship,
since they are employed by natural persons with the status of contractors, with whom the company
concludes contracts. In Jamaica (p. 35), in some sectors such as security services, an employer may
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“Triangular” employment rel ationships have always existed, but this phenomenon
isnow ontheincrease. The national studiesidentified atendency among enterprisesin
most countries to operate through other enterprises or with their collaboration. In Bul-
garia, the phenomenon is less widespread than disguised and objectively ambiguous
bilateral employment relationships but it is flourishing, for example, among security
firms.2 In Cameroon, some enterprises perform only core tasks themselves and con-
tract out the remainder to other enterprises, using various types of arrangements,
sometimes partly or entirely outside the scope of the law.® In Costa Rica, state enter-
prises contract out to micro-enterprises employing the state enterprises former
employees to undertake maintenance and operation of electricity and telecommuni-
cations infrastructure.* In El Salvador, “triangular” employment relationships seem to
have increased over the last ten years. One exampleisthe transnational clothing manu-
facturers which subcontract to local maquila (export processing) enterprises, whichin
turn contract out to small workshops.® In Finland, there has also been considerable
growth in subcontracting in all sectors since the mid-1990s, especially in the metal-
working and electronics industries, and these arrangements have been the subject of
collective bargaining.® In Mexico, business-to-business activities have received offi-
cial encouragement through a system of industrial subcontracting (a directory of in-
dustrial process providers) which enterprises in certain sectors are specificaly invited
to use.” In Panama, there has been arise in subcontracting in genera and in particular
by agri-industrial companies; the banana multinational has signed a collective agree-
ment with an international trade union.® In the United Kingdom, there has been consid-
erable growth in employment through agencies.® The most widespread form of

establish a “dummy” company. In Thailand (pp. 36-44), most objectively ambiguous or disguised
employment involves “triangular” or multilateral arrangements, often with a large agro-industrial
enterprise a one end and dependent or independent workers at the other, or groups of homeworkers
organized by intermediaries which the enterprise may employ as contractors or to whom it sells the raw
materials and from whom it purchases the finished products. Homeworkers' average daily income is
108.84 baht (US$2.56), compared to the minimum wage of 165 baht (US$3.91), and for clothing workers,
the largest homeworker sector, about 79 baht (US$1.87). Average monthly earnings of afamily total 3,503
baht (US$83.01).

2 Bulgaria (pp. 26-28).

3 Cameroon (p. 8).

4 Costa Rica (p. 49).

5 El Salvador (pp. 34-37).

5 The general agreement between the Confederation of Finnish Industry and Employers (TT) and the
Central Organization of Finnish Trade Unions (SAK), requires the contractor to follow the applicable
collective agreement and labour law. A similar agreement in the paper industry sets strict limits on the use
of external workers; however, some of the provisions of this agreement were declared illegal by the
Supreme Administrative Court (Decision 1995-A-48) on grounds of breach of freedom of competition.
See Finland (pp. 43-45).

7 Mexico (pp. 16, 20). It is estimated that the country’s market for subcontracted services is worth
between US$150 and 200 million and involves at least 100 enterprises, including several multinationals,
with a clientele of some 500 Mexican enterprises and a potential market of over 5,000. It is said that a
company’s operating costs can be reduced by 40 per cent in this way. At the same time, some
subcontractors have begun to group together to protect themselves against unfair competition by larger
enterprises.

8 Panama (pp. 47-48).
9 United Kingdom (p. 26).
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“triangular” employment in the Russian Federation isthrough state or private employ-
ment agencies, which have proliferated since 1990.%° In South Africa, there has been
anincreasein “externdization” inthelast decade and especially inthelast five years. ™
In Thailand, various subcontracting arrangements are now widespread and in many
cases the contractors are smaller enterprises with no economic security and do not pay
the minimum wage or provide satisfactory conditions of work or social benefits.? In
Uruguay, subcontracting has increased in several sectors.®

In many countries, workers provided by different enterprises can be found work-
ing on the user’s own premises or outside, even in a different country. In Australia,
according to a survey in 1995, one-third of private enterprises surveyed used contrac-
tors for cleaning, maintenance and production work, and over 50 per cent of public
sector organizations outsourced for some of their operations.* In Chile, there has been
an increase in “triangular” employment relationships in mining and metalworking in
particular.® In the Philippines, such activities have made an important contribution to
the economy since the 1980s, but they are still relatively undeveloped, and subcon-
tracting is still mainly associated with large enterprises, with foreign capital and pro-
ducing for the foreign market.’® In the Czech Republic, the development of
business-to-business activities began in 1989 in certain sectors, primarily involving
unskilled or low-skilled workers, many of them migrants.*” In Hungary, according to
a 1997 survey, 22 per cent of enterprises used subcontractors.’® In Venezuela, these
activities have been widespread in the oil industry since the 1920s, and are now com-
mon in other sectors, including the public sector.®

“Triangular” employment relationships can take various forms. The best known is
the use of contractors and private employment agencies.?® Another very common ar-
rangement is franchising. In this case, an enterprise alows another enterprise or a

10 Russian Federation (p. 38). There are over 250 private employment agencies in the Russian
Federation, and in Moscow alone, the number rose from four in 1990 to 60 in 1994.

1 South Africa 2002 (p. 22).

2 Thailand (pp. 24, 63).

13 Uruguay (pp. 25-27). In the financial sector, for example, expenditure under this heading nearly
tripled from US$27.5 million in 1991 to 79.8 million in 1998. See also the Islamic Republic of Iran (pp. 27-
32) and Pakistan (p. 10).

“ Australia (p. 14).

5 Chile (p. 48). In 1998, 17.2 per cent of enterprises in all sectors had personnel supplied by
contractors; in the last five years 20 per cent had contracted out their principal activities to other firms or
individuals. Among large companies, 36 per cent had contracted out, while 16 per cent of all enterprises
had been contracted by other enterprises in the previous 12 months and, of those, 9 per cent had been
subcontracted frequently.

6 Philippines (pp. 23-25).

17 Czech Republic (p. 17).

 Hungary (p. 7).

¥ Venezuela (pp. 41-52).

2 On forms other than the use of contractors, see Chile (pp. 42-49); M. Echeverria; V. Uribe:
Condiciones de trabajo en sistemas de subcontratacién (Santiago, ILO, Multidisciplinary Advisory Team,
1998); M. Echeverrig; V. Solis; V. Uribe Echeverria: El otro trabajo: El suministro de personas en las

empresas (Santiago, Direccion del Trabgjo, Departamento de Estudios, 1998); France (pp. 42-73),
Morocco, Trinidad and Tobago (pp. 24 ff.), United Sates (pp. 23-25).
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person to use its trademark or product, in principle on an independent basis. However,
the franchisee has financial obligations towards the franchisor, which normally exer-
cises control over the franchised business, including its staff.

Some examples

The changes in the legal status of dependent workers seem to be a sign of the
times, and are commonly observed not only in traditional sectors such as construction
and clothing but in new areas as well, such as sales staff in department stores, or
certain jobs in wholesale distribution, or in private security agencies, athough there
are considerable differences from one country to another and from region to region.

Construction workers

According to an ILO report,? there has been a significant increase in subcontract-
ing of activities and intermediation of labour in the construction industry around the
world, with astrong expansion in the use of agencies and the self-employed and nomi-
nally self-employed persons.Z2 Many large enterprises have given up doing their own
building to concentrate on management and coordination. In many countries, they
focus on seeking clients and marketing products which are then produced by subcon-
tractors. The employers are often small or very small subcontractors or labour inter-
mediaries. At the same time, the role of the public sector in construction in many
countries has declined. The process of privatization of the industry has been particu-
larly intense in the transition countries. According to some national studies and other
sources, construction work is mainly carried out by subcontractors or independent
workers. Problems related to informal practices, poor working conditions, health and
safety, and remuneration are often mentioned.

Clothing workers

The clothing industry Z in many of the countries studied is marked by a high con-
centration of women, many of them migrants, and the presence of child labour has
been observed in this industry.?* It also frequently has a high proportion of

2l See ILO: The congtruction industry in the twenty-first century: Its image, employment prospects
and skill requirements, Report for discussion at the Tripartite Meeting on the Construction Industry in the
Twenty-first Century: Its Image, Employment Prospects and Skill Requirements, Geneva, 2001, TMCIT/
2001, pp. 15-20, at http://www.ilo.org/public/english/dial ogue/sector/techmeet/tmcitOL/tmcitr.pdf

2 SeeAustralia (p. 14), Brazl (p. 26), Bulgaria (p. 20), Costa Rica (pp. 48, 65 68), Hungary (pp. 10-
11), Panama (p. 47), Philippines (pp. 49-51), Trinidad and Tobago (p. 23), Thailand (pp. 57-62), United
Kingdom (p. 30) and the United States (pp. 25-27, 97-100).

2 See also J. Fernandez Pacheco (ed.): Enhebrando €l hilo: mujeres trabajadoras de la maquila en
América Central (San José, Costa Rica, Impresora Gossestra Intl. SA/OIT/Embajada de los Paises Bgjos,
2001); G. Joshi: Garment industry in South Asia: Rags or riches? Competitiveness, productivity and job
quality in the post-MFA environment (New Delhi, ILO/SAAT, 2002); A.S. Oberai; A. Sivananthiran;
C.S. Venkata Ratnam (eds.): Labour issues in export processing zones in South Asia: Role of social dia-
logue (New Delhi, ILO/SAAT, 2001).

2 Pakistan (p. 6).
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Box 3. Construction industry: Dependent and independent workers

Argentina

Australia

El Salvador

Finland

Germany

India

Mostly dependent workers (53 per cent); many
working for contractors or subcontractors.

An increasingly high proportion are unregis-
tered: 55 per centin 1991 and 70 per cent in 1997.
In 1997, 42 per cent were self-employed workers.
Of these, one-fifth were closely dependent on
their clients, including 12 per cent with only one
client and 8 per cent with several regular clients.

The industry relies heavily on subcontracting of
enterprises or independent workers specializing
in specific aspects of construction work.

Workers are usually hired by contractors, sub-
contractors or intermediaries for a particular
construction job.

They are paid at piece-rates under collective
agreements.

Majority in self-employment or working for con-
tractors.

Fixed-term contracts are common.
Frequent rotation from one site to another.

Migrants (especially Russians and Estonians) do
not speak the local language, are unaware of
their rights, earn less than nationals (often less
than the minimum wage) and are non-unionized.

Workers are usually employees; disguised em-
ployment is easy to detect when they work for a
single enterprise. However, a different situation
exists when they provide their services indis-
criminately to several enterprises, or do not em-
ploy employees of their own, or do not have a
“real” enterprise. In such instances they are re-
garded as “quasi-employees”.

The second largest area of economic activity,
mostly informal, consisting of 200 large corpo-
rate firms, about 90,000 registered class “A”
contractors and about 0.6 million small contrac-
tors/subcontractors. Mistris and jamadars act as
middlemen between unskilled labour and con-
tractors.

Women workers represent 30 to 40 per cent of
the total workforce.

Owner-contractor-subcontractor-worker employ-
ment relationship pattern.

Workers are exploited because they are illiterate,
unskilled, unorganized, uninformed and poor.
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Italy

Japan

Nepal

Thailand

Unionization is very low because of the migra-
tory and seasonal nature of the work, the scat-
tered location of work sites, and the fear of
victimization by jamadars and contractors.

Paid minimum wage or below. Much of the work
is carried out in inhospitable areas and under
conditions that are often strenuous and hazard-
ous; laws are not implemented, and inspection is
inadequate.

Independent workers are virtually non-existent,
except in certain activities.

The question often arises as to whether the con-
tractor is genuine and who is the real employer.

Skilled and unskilled workers have different
work practices. The former are small business
owners who are, at least apparently, indepen-
dent, or they can work as employees, directly or
through a contractor, on the basis of oral agree-
ments with no clear rules.

A total of 6.85 million people work in the con-
struction industry and there are 560,000 licensed
companies, many of them formed by skilled
workers.

Workers’ independent status has been disputed
by the trade union.

Unskilled workers are mostly employees, many
of them organized in trade unions and covered
by collective agreements.

Expatriate contractors use local contractors who
obtain labour from smaller contractors, includ-
ing unregistered enterprises headed by naikeas,
or labour gang leaders.

Women receive lower rates of pay than men
and, while the men are eventually promoted, the
women continue working as “helpers” through-
out their active lives.

Workforce declining as a result of the financial
crisis.

Employment takes various forms, but ambigu-
ous or disguised relationships with small con-
tractors are common, often between relatives or
people from the same village, with no clear
chain of command. Thus, claiming rights and
benefits becomes difficult owing to issues of de-
pendency or gratitude.
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United States .

Workers move from one contractor to another,
without receiving any benefits.

Owners do not usually deal with the work itself
and are not responsible for the workers.

Workers earn less than the daily minimum wage,
with women earning less than men.

Industry characterized by independent workers,
working for one or a succession of employers;
most of them are small contractors.

The incomes of dependent and independent
workers are similar, but the latter are at a disad-
vantage when it comes to health insurance and
retirement plans.

Source: Argentina (pp. 46-47), Australia (pp. 59 ff.), El Salvador (p. 43), Finland (p. 46),
Germany (p. 45), Italy (p. 13), Japan (pp. 13, 23, 33), Thailand (pp. 57-62), United States (pp. 25-
29, 97-100). For India see Report of the Second National Commission on Labour, June 2002,
paras. 2.155-2.181, at http://www.labour.nic.infcomm2/nic_report.html and K.N. Vaid:
“Contract labour in the construction industry in India”, in D.P.A. Naidu (ed.): Contract labour in
South Asia (Geneva, ILO, 1999), pp. 3-71. For Nepal see ILO: Informal labour in the construc-
tion industry in Nepal, Sectoral Activities Department paper (Geneva, ILO, 2002), pp. 26 and 46.

homeworkers. Another study mentions the decline in the national industry and tough
competition, resulting in company closures and job losses. A further study refers to
efforts to bring unprotected outworkers within the scope of labour protection.?

Australia °

Box 4. Clothing industry

In the last 15 years there has been a radical shift
towards engaging outworkers, estimated at at
least 100,000 workers.

There are large numbers of women from East
Asian countries, dependent on middlemen to
whom they are heavily indebted.

Outsourced labour is very cheap: remuneration
is $AU250-300 for a 90 to 100-hour week; flex-
ible, with long periods of intense work followed
by periods of inactivity; and with significant in-
jury risk — a 27 per cent accident rate annually
compared with 10 per cent for factory workers;
health problems and occupational violence are
also prevalent.

Considerable efforts are being made to provide
protection for outworkers.

% South Africa (p. 40).
% Australia (pp. 57-59).
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Brazil e World’s fourth largest manufacturer: 17,400 pro-
duction units, 1,200,000 jobs.

e Extensive subcontracting to external production
units.

e An abundance of informal, unskilled labour, very
low wages, high rates of work-related illness.
Home work is prevalent.

e 63 per cent of the workforce are women, most
working in small units and non-declared (70 per
cent of the total), with lower wages than men.

e Ethnic discrimination against certain nationals
and foreign migrants.

El Salvador e Garment manufacturing is one of the main ex-
port sectors. It includes small informal work-
shops subcontracted by larger garment
manufacturers at certain stages in production.
Objectively ambiguous employment relation-
ships are likely to be most common in the infor-
mal economy.

e 80,000 workers (80 per cent of all textile workers
and about 37 per cent of the manufacturing in-
dustry as a whole, of which it is the largest seg-
ment).

e 83 per cent of workers are women, with the aver-
age age ranging from 18 to 24 years and average
education up to eighth grade (the average for the
economically active population is five years’ pri-
mary education).

United States e Garments are traditionally manufactured under
contract to the nominal employer, often with
poor working conditions and high levels of im-
migrant labour in tiny, poorly capitalized estab-
lishments, with frequent bankruptcies.

Source: Australia (pp. 55-57), El Salvador (p. 43), United States (pp. 54-55, note 75). For Brazil
see M. Leite; C. Salas: Trabalho a domicilio na industria de confeccdo: tendéncias em S&o
Paulo (unpublished document, 2001).

Sales staff in department stores

In many countries, department stores have been internally fragmented into au-
tonomous shops and the sales personnel, mainly women, work for these shops but with
varying legal status, sometimes as their employees and sometimes supplied by agen-
cies as either employees or independent workers to perform a variety of tasks. The
fragmentation of the store, without breaking up its economic unity, may aso fragment
and disrupt employment relationships, especidly if labour law has not been adjusted
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to address this type of commercial reality. In some cases, the user enterprise has been
declared legally responsible for the workers in the shops of which it is composed.?

Box 5. Sales staff in department stores

Chile ® |n the largest and most popular stores, about a
quarter of sales staff are employed under a var-
iety of arrangements by employers who are not
part of the main store, but connected by a multi-
plicity of contracts.

e The function of “consultant” is performed
mostly by women, who are employed by pro-
ducers of goods and services. Under the direc-
tion of the main store, they perform a range of
tasks as well as promoting the goods and ser-
vices, in the hope of joining the main store’s own
sales staff.

Costa Rica e Perfume or cosmetics sales staff are known as
“demonstrators™.

e Generally employees of the product’s distribu-
tor, apparently with certain rights, paid hourly
wages or commission.

El Salvador e Sales staff are known as “promoters” and the
majority are women.

e Employed by the distributor but subject to the
working hours and conditions of the main store.

Jamaica e Sales staff are employees and enjoy full rights,
but there is a tendency to recruit “independent
workers” in these jobs.

Mexico e Perfume and cosmetics sales staff are nearly all
women, often employed by the product manu-
facturers as “beauty advisers”, “beauty consult-
ants” or “demonstrators”.

e They face discrimination related to the type of
work they perform and are required to certify
that they are not pregnant prior to engagement.

Trinidad and Tobago Workers are normally regular employees of the
store, with contracts that deviate from the legal

requirements.

e Some are dismissed and rehired as independent
workers.

27 |n Argentina (p. 51), arecent judgement held astore responsible for employees of franchise holders
established on its premises. Likewise, in the United Kingdom (p. 33), astore was held to be liable for racial
discrimination against an employee of a franchise holder, a decision which implies the existence of a
relationship between the franchise holder’s employee and the department store.
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¢ In general, they have difficult working conditions
in a climate of fear of dismissal, without the op-
portunity of joining a trade union or seeking re-
dress in a court of law.

Source: Chile (pp. 59-61), Costa Rica (p. 62), El Salvador (p. 41), Jamaica (p. 38), Mexico (pp. 28-
29), Trinidad and Tobago (pp. 42-46).

Supermarkets and hyper markets

In supermarkets and hypermarkets, as in department stores, uncertainty as to the
status of the worker and the identity of the employer can also arise, for example in the
case of shelf-stackers and product demonstrators.?? They can be employed by the
store, employed by suppliers or provided through employment agencies. In one coun-
try, large multinational chains have been established based on systems whereby the
hypermarket is divided up into separate stalls, and staff are employed either by the
department store or each internal company, under a complex “triangular” model, with
growing disparity in conditions of employment.? In another, most of the staff in large
department stores are no longer employees but are supplied by agencies or labour
brokers. Food packaging and preparation tends to be contracted out to small informal
economy producers, and various services are outsourced, all of which, together with
the competition from franchise stores, removes alarge proportion of workers from the
scope of labour protection.*

% As significant and unprecedented forms of employment in supermarkets, mention is made in
Argentina (pp. 50-51) of workers, such as shelf-stackers, promoters and presenters of food and drink-
tasting events, sent to these establishments by product suppliers, which in turn obtain these staff from
employment agencies. Ultimately, these workers are not employees of the supermarket, nor of the supplier
of the goods and sometimes they do not have arecognized employment rel ationship with the enterprise that
suppliesthem. A similar situation arisesin France (pp. 75-77) with “merchandisers’, who stack shelvesin
supermarkets. They are hired and paid by a supplier (or severd in succession) and work on behalf of the
supplier, but under the authority of the supermarket. Neither the supplier nor the distributor assume
responsibility for these workers, nor are they “recognized” by the latter's staff representatives or the
workforce, even though they may be present for long periods. They do not have any individual or collec-
tive status. In their case, the employment risk is passed by the distributor to the supplier and by the latter to
the workers themselves. In Panama, (pp. 69-70), and also in Venezuela, baggers are frequently children,
exposed to risks inside and outside the store when they carry the shopping to the customer’s vehicle or
home. Their only earnings come from tips paid by the customer and they are not recognized as employees
of the supermarket which, nevertheless, i ssues them with instructions and makes them do avariety of tasks,
such as loading or cleaning.

2 |n Thailand (pp. 53-57), there has been a huge increase in the number of department stores created
by multinational enterprises. One multinationa has 14 stores in which over 100 companies operate, with
6,000 employees split into two groups of sales staff. One group works directly for the main store and the
other for the various companies. All have to undergo training by the main store and are subject to its
supervision. Thefirst group earns more than the second, although they do essentially the same work. Staff
in the second group have contracts for 120 days or one year, and in no case more than two years, to avoid
ligibility for certain benefits. They have the right to form trade unions, but this is made difficult.

% South Africa (pp. 30-32).
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Private security firms

Private security firms aretypical contractors. Thustheir employeesarelikely to be
in a “triangular” employment relationship, in very close contact with the user, on
whom in many ways they are more dependent than on their own employer. Their
position is frequently insecure and they are very often subjected to long hours and
difficult working conditions.!

QUESTIONS ABOUT “TRIANGULAR” EMPLOYMENT RELATIONSHIPS

In an employment relationship, there is usually no doubt about the identity of the
employer where workers deal with only one person. This person is the one who hired
the worker or who performs the normal functions of an employer: assigning tasks,
providing the means to perform them, giving instructions and supervising their per-
formance, paying wages, assuming risks, making profits and terminating the employ-
ment relationship. The situation may be different, however, in a “triangular”
employment relationship, when these roles are assumed separately or jointly by more
than one person and any one or a number of them may be perceived as the employer.

Who is the employer?

In cases of “triangular” employment relationships, therefore, the employee may
reasonably wonder: who is in fact my employer?®? A labour court judge interviewed
in Uruguay found that the greatest difficulty she and her colleagues faced was the
increase in “complex employers’ and the conceptual and evidentiary problems
involved, resulting in a growing loss of worker protection.® In Australia, the issuein

31 |n Jamaica (pp. 38-39), the private security sector is one of the largest and fastest growing groups.
Employees enjoy higher wages than other comparable occupational categories. They have ajoint council
which regulates their conditions of employment and serves as a conciliation body. However, since the
1990s, there have been staff cuts with workers being rehired as “contractors’, who continue working as
before, but without the employee benefits, socia security, or trade union representation. In Trinidad and
Tobago (pp. 54-64), working conditions are described in this expanding industry which provides services
to avariety of companies. Most of the workers are not unionized, 65 per cent are casual workers, and may
work as dependent or independent workers. Their wages are low, their conditions of work are poor and
high risk, with long hours, sometimes doubl e shifts, and they can be fined for alleged violation of company
rules. This situation has negative psychological and social consequences for the workers and their families,
and is even more difficult for women, who complain of sexual harassment, discrimination and pressure not
to become pregnant.

32 Under this heading, an article published in France described among other things the case of a
computer engineer sent by hisfirm, for two years, to another firm which in turn seconded him to athird; a
female employee who worked for 17 different companies on behaf of her employer; and a female
employee of atemporary employment agency whose job in the client enterprise was to manage temporary
staff: “C’est qui mon patron? Prété, partagé, sous-traité ...”, in Libération, special issue, 17 May 1999. In
Finland (p. 47), at least one cleaning firm hired only foreign workers, at low wages and without paying
social security contributions, as a result of which it eventually attracted the attention of the labour
inspectorate. As the workers rotated so much from one client company to another, it was often difficult to
ascertain for whom they were working on a given day.

3 Uruguay (p. 33).
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these cases is to determine who the real employer is, even if the worker does not have
a contract with any of the putative employers.® In Cameroon, confusion as to the
employer tends to arise at small construction sites, because of the close relationship
between the contractor’s employees and the owner of the site, who frequently gives
orders and sometime pays wages directly.® In the Republic of Korea, some employ-
ment relationships are established through employment agencies, which can lead
to serious difficulties for the employee when it comes to identifying the employer.*
In South Africa, there has been a substantial increase in the use of agents (“labour
brokers’) of al kinds who provide temporary workersto farms.® In the United States,
identifying the employer does not appear to be a mgor problem, because of the
income reporting system for tax purposes,® but despite that there are practica
difficulties involved in the legal classification of aworker.

Figure 2. Who is the employer?

Car production place of operation

I
Production Contractor
Security Contractor
Parts/spare parts
Contractor Contractor production
Cleaning
Employees Employees |
|Car assembly“ Painting | Employees Employees

Employees

Source: Based on R. Tongsook: “Legal measure on the contract labour”, thesis submitted at Dhurakijpundit University,
cited in Thailand, p. 48.

% Augtralia (p. 24).

% Cameroon (p. 37).

% Republic of Korea (p. 12).

87 South Africa 2002 (pp. 32-39). Between 1997 and November 2001, there were 39 arbitration
awards handed down by the Commission for Conciliation, Mediation and Arbitration (CCMA) in cases
involving dismissals of farm workers recruited by agents. In the mgjority of cases, the dismissals were
found to be unfair, but most of the cases were then dismissed for jurisdictiona reasons, including on the
grounds that it had not been established that the employment relationship was with the defendant em-
ployer.

% United States (pp. 21-22).
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Faced with several interlocutors, workers may not know whether they are working
for one person or the other, because of the type of relationship they have with them, as
employers or final users of their labour or services. In particular, they may not know,
for example, from whom exactly to claim payment of remuneration or compensation
for an accident at work,* and in particular whether they can file a claim against the
user when the direct employer disappears or becomes insolvent.

What are the worker’ s rights?

Doubt as to the identity of the employer, or the involvement of the user in the
employment relationship, leads to the following key question in the case of “triangu-
lar” relationships. what are the worker’s rights? Are they the rights agreed by the
employee with hisor her employer (the provider enterprise), or those of the employees
employed by the user, or a combination of the two? As will be seen in the following
paragraphs, this question is answered in different ways in different countries.

Who is responsible for the worker’s rights?

Workers may wonder who is responsible for their rights. The logical answer,
which isnormally consistent with the law, is that employers are primarily responsible
for the rights of their employees, whether they are a contractor, an employment
agency, a cooperative or any other employing enterprise or entity. However, the role
of the user can be crucial with respect to ensuring respect of these rights (such aslimits
onworking hours, rest breaks, paid leave, etc.). There are laws which in some circum-
stances al so assign a measure of responsibility to the user, as the person who benefits
directly from the labour or services of the worker and who often appears to be an
employer or someone similar to an employer. Depending on the circumstances and
nationa law, the employer (or provider) and the user bear joint and several liability, so
that the worker can claim against both or either of them without distinction. In other
circumstances, the user bears subsidiary liability, in the sense that aclaim may only be
brought against the user in the event of non-compliance by the provider.

% The subject of occupationa risks is particularly important because outsourcing frequently also
involves the transfer of those risks to other enterprises. In the United States (pp. 53-54), following an
explosion in apetrochemical complex in 1989 that killed 23 workers, a study in 1991 suggested that direct
employment had been decreasing in the petrochemical industry and had been offset by the rise of
independent workers, who comprised between one-third and one-half of the industry’s workforce at the
time of the study. It was further found that accidents were more frequent among contractors’ workers,
reflecting their lack of training and experience and the kind of tasks assigned to them. The user enterprises
did not provide safety training for the contractors’ employees and the contractor rarely did so. The number
of such workers with more than 12 hours of work per day or over 60 hours per week was double that of
directly employed workers. In addition, they were younger, less educated, lower paid and |ess experienced
and the proportion of non-English-speaking workers among them was three times higher than among
regular workers. In France (p. 35), the sectors with the highest rate of fatal accidents at work are construc-
tion and road haulage, where “ sham self-employment” is common. In Uruguay (p. 28), attention is drawn
to the legal problems created with respect to social security in the event of an accident and possible loss of
labour protection. In Venezuela (p. 62), one-third of industrial accidents were concentrated in the construc-
tion industry and in general the likelihood of health insurance coverage diminishes the further one goes
down the subcontracting chain.
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Some national laws contain important provisions on the matter. They refer essen-
tially to work for contractors or employment agencies, and deal with aspects such as
registration of contractors and agencies, equality of conditions of work between the
provider's employees and those employed directly by the user, and the user’s obliga-
tionsand liabilities. In Argentina, the user enterprise bearsjoint liability if it failsinits
supervisory obligation to ensure that the contractor or subcontractor complies with
labour and safety law in respect of its employees. It would appear that protective
mechanisms are often only theoretical, however, since in current circumstances work-
ersare usualy not in a position to make use of them.” In Chile, the user bears subsid-
iary liability with respect to the labour and social welfare obligations which the
provider fails to observe.* In the United Sates, where workers are provided through a
temporary employment agency, all the labour-related obligations are normally placed
on the agency, but there are exceptions in which the client firm of the agency also
assumes obligations towards the workers.? In Thailand, on the other hand, there are
numerous cases of “triangular” or multilateral employment relationships based on
civil or commercia contracts concluded in accordance with the law. Apart from sub-
contracting activities, labour law addresses the rights and obligations of the parties
only in terms of the bilateral employment relationship. In “triangular” or multilateral
employment relationships, the user or users do not have any lega responsibilitiesin
respect of the employees of the various employers with which they have entered into
contractual relations.

Some ILO instruments also address this subject. For example, the Labour Clauses
(Public Contracts) Convention, 1949 (No. 94), establishes a number of guarantees for
workers employed by the contractors engaged by public authorities. The Asbestos
Convention, 1986 (No. 162), provides that where there is more than one employer in
the same workplace, they shall cooperate to implement protective measures, without
prejudice to the responsibility of each employer for the safety and health of the work-
ers employed by them. The Safety and Hedth in Construction Convention, 1988
(No. 167), establishes a similar obligation, assigns obligations and responsibilities
among employers and defines the term “employer” (which includes the principal con-
tractor, the contractor and the subcontractor). There are similar provisions in the
Working Environment (Air Pollution, Noise and Vibration) Convention, 1977
(No. 148), the Occupational Safety and Health (Dock Work) Convention, 1979
(No. 152), the Occupational Safety and Health Convention, 1981 (No. 155), the Safety
and Health in Mines Convention, 1995 (No. 176), and the Home Work Convention,
1996 (No. 177). These instruments all refer to the respective obligations of employers
and intermediaries, while the Private Employment Agencies Convention, 1997
(No. 181), deals with the responsihilities of these agencies and user enterprisesinrela
tion to agency workers.

4 Argentina (pp. 17-18). Provision is also made for joint liability in El Salvador, Mexico, Panama,
Uruguay and Venezuela.

4 Chile (p. 42).

42 United Sates (pp. 44-45).

4 Thailand (p. 63). However, under s. 12 of the Labour Protection Act 1998, where the employer is

a subcontractor, other subcontractors along the chain are jointly liable with the employer for wages and
other entitlements.
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The determination of the identity of the employer and other possible parties to
“triangular” employment relationships, workers' rights and the persons responsible
for ensuring those rights raises legal issues which are not easy to resolve.* However,
the mgjor challenge lies in ensuring that employees in such a relationship enjoy the
same level of protection traditionally provided by the law for employeesin a bilateral
employment relationship, without impeding legitimate private and public businessini-
tiatives.

* * *

In summary, in cases of “triangular” employment relationships, employees are
frequently faced with multiple interlocutors. In such circumstances, it is essential that
such employees know who the employer is, what their rights are and who is respon-
siblefor them. Itisequally important to determine the position of the user with respect
to the employees of the provider enterprise. A balanced and constructive approach to
the question should take into account the legal difficultiesinvolved, and the legitimate
interests concerned.

The scope of the employment relationship, including “triangular” employment
relationships, is addressed in a number of laws, governmental initiatives, collective
agreements and other voluntary measures. These are aimed at refocusing the employ-
ment relationship and open up prospects for constructive and fruitful discussions.
Some of these laws, agreements and initiatives are discussed in the next chapter.

4 See France (p. 10), Italy (p. 2), Nigeria (pp. 17-18).



CHAPTER IV

REFOCUSING THE EMPLOYMENT RELATIONSHIP:
RECENT DEVELOPMENTS

Chapters Il and 11 referred to the growing gap between the law and the evolving
reality of the employment relationship. This has resulted in a wide and increasing
range of disguised or objectively ambiguous employment relationships which in prac-
tice tend to fall outside the scope of the law. There are al'so “triangular” employment
relationships, as discussed in Chapter I11, in which problems of protection may also
arise. Added to theseis the problem of non-compliance and inadequate enforcement of
labour law.

In the light of these problems, the Meeting of Experts on Workers in Situations
Needing Protection agreed that countries should adopt or continue to pursue a nationa
policy to review regularly and, if necessary, clarify or adapt the scope of the regulation
of the employment relationship. The review should be conducted in atransparent man-
ner with the participation of the social partners. The experts proposed that the national
policy should include providing clear guidance to employers and workers concerning
employment relationships, in particular the distinction between dependent and self-
employed persons; provisions to combat disguised employment relationships; non-
interference with genuine commercial or genuine independent contracting; and
providing access to appropriate resolution mechanismsto determine the legal status of
workers.!

In recent times, and in particular since 1998, action has been taken at national and
international levels to address at least some aspects of the scope of the employment
relationship, including “triangular” employment relationships, with the aim or effect
of clarifying, defining and facilitating the application of the law and contributing to
better compliance.?

This action includes the adoption of international conventions and declarations,
nationa laws, regiona directives, national agreements, collective agreements, case
law and officia reports. There have been many important initiatives and voluntary

1 Common statement by the experts, paras. 5 to 7, reproduced in Annex 2.

2 The objectively ambiguous or disguised relationship has also prompted reflection among
academics, judges and government and tripartite experts. The subject was featured on the agendas of
regional and world conferences, such as the VIth European Congress of Labour Law and Social Security
(Warsaw, 1999), the 3rd Latin American Congress on the Sociology of Work (Buenos Aires, 2000), the
Xl1lth World Congress of the International Industrial Relations Association (Tokyo, 2000) and the XVIth
World Congress of Labour Law and Socia Security (Jerusalem, 2000), as well as the VIlIth Meeting of
European Labour Court Judges (Jerusalem, 2000). Moreover, studies have dedt with the changes in
employment relationships and the status of workers; these have been mentioned in previous chapters of this
report.
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agreements, with or without the participation of the State and international organiza-
tions. These offer awealth of substantive and conceptual information, and are positive
signs of an ongoing process of national and international discussion of complex em-
ployment relationships.

The fundamental purpose of this general discussion at the International Labour
Conference is to help achieve greater clarity in employment relationships and, ul-
timately, secure adequate and effective labour protection for dependent workers who
are unprotected. The actual solutions adopted in a given initiative could be viewed in
different ways, and might be more relevant in one regional, nationa or sectora con-
text rather than another. The relevance of case law should be evaluated in the light of
the characteristics of the legal system from which it derives and the facts of the par-
ticular case. The examples mentioned in the following paragraphs do not claim to
represent specific trends, but are merely intended to illustrate the process of clarifica
tion which is taking place in many countries.

CLARIFYING THE SCOPE OF THE EMPLOYMENT RELATIONSHIP

The concern to clarify the scope of the employment relationship has been ex-
pressed in a variety of ways. One response has been to try to redefine more precisely
the scope of the employment relationship, irrespective of the form of the contract, or to
establish mechanisms to adjust the scope of the law in line with changing needs. An-
other approach to the problem has been to delineate more clearly the boundary be-
tween dependent and independent work. A third option combines both these elements.
Provisions have also been introduced in legislation to deal with certain types of work
which had hitherto been inadequately defined in some countries. These four ap-
proaches are described in the following paragraphs, and illustrated by referring to
relevant case-law developments.

Defining the scope of the employment relationship

New Zealand has addressed the issue of protection of workers in the Employment
Relations Act,® which gives a broad definition of which workers are covered by the
new legislation and, more importantly, empowers in