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Foreword

The demise of the communist regimes in the countries of South Eastern Europe (SEE) has brought about
far-reaching changes in their overall institutional setting, including their labour law and industrial rela-
tions systems. New challenges have emerged and many of these countries have undertaken to bring their
labour law and industrial relations practices closer to those of Western Europe. The countries which
have applied for EU membership — Bulgaria, Croatia and Romania — are obliged to transpose European
community law (the so-called acquis communautaire) into domestic legislation as one of the conditions
of joining. The review and overhaul of labour law, taking into account the prevailing systems in EU
member states, is an important policy element in the other recipient countries of the Stability Pact for
South-Eastern Europe, namely Albania, Bosnia and Herzegovina, FYR Macedonia, Moldova, and Ser-
bia and Montenegro.

With a view to improving awareness of current labour law trends and challenges, the ILO Sub-Re-
gional Office for Central and Eastern Europe in Budapest (SRO Budapest) has promoted the establish-
ment of a network of experts in labour law and labour relations within the labour ministries of the re-
cipient countries of the Stability Pact for South-Eastern Europe. Most members of this network are in-
volved in drafting national labour legislation. The network receives support from an ILO technical co-
operation project on promoting social dialogue and strengthening technical expertise in labour law in
SEE countries, which receives financial support from France, Italy and Belgium.

The intention is for members of the network to meet every year. The first meeting was held in Turin
in September 2003, organised jointly by SRO Budapest, the Infocus Programme (now Department) on
Social Dialogue, Labour Law and Labour Administration at ILO Headquarters, Geneva, and the ILO In-
ternational Training Centre in Turin. The meeting addressed a number of general issues such as the role
of labour legislation in a modern market economy, the role of the labour administration in enforcing
labour legislation, and recent trends in comparative labour law, international labour standards and Eu-
ropean community law.

The second meeting took place in Dubrovnik, Croatia, 24-25 June 2004. While the meeting in Turin
dealt with general issues, the Dubrovnik gathering focussed on non-discrimination in employment and
occupation. While this is a relatively new issue in many of the countries in South Eastern Europe, there
1s increasing awareness that labour markets tend to be gender-biased, as women workers may be dis-
criminated against in many ways, including access to employment, pay and conditions of work, and ca-
reer development. Discrimination on grounds other than sex, such as religion and national origin, is al-
so a sensitive issue in several of the Stability Pact countries.

The Dubrovnik meeting (which benefited from the financial support of the Government of Belgium)
enabled network members to exchange experiences on current problems in combating discrimination
and protection of minority rights. It also provided an excellent opportunity to compare different legal
and institutional approaches to these questions. Finally, it enabled the participants to assess what works
and what doesn’t and how national practice could be improved with reference to ILO standards and Eu-
ropean community law and the experience of neighbouring countries. To this end the seminar was en-
riched by comprehensive information on the principles developed by the ILO Committee of Experts on
the Application of Conventions and Recommendations, and significant decisions of the European Court
of Justice in the field of non-discrimination in employment and occupation.

Non-discrimination in employment and occupation is of paramount importance for both the ILO and
the European Union. Both organisations are committed to ensuring that a fundamental right to equal
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treatment and equal opportunity is guaranteed and effectively protected, irrespective of sex, religion, po-
litical belief, national extraction and other grounds. This is spelled out in the ILO Discrimination (Em-
ployment and Occupation) Convention, 1958 (No. 111) and reaffirmed in the 1998 ILO Declaration of
Fundamental Principles and Rights at Work and Article 21 of the EU Charter of Fundamental Rights.
As a follow-up to its 1998 Declaration, the ILO prepared the first Global Report on this subject, Time
for Equality at Work, in 2003 and adopted a four-year Action Plan (2004-2007) to give practical effect
to this principle. The Dubrovnik meeting is part of this effort. International labour standards and Euro-
pean community law provide excellent guidance on how to deal with the problem of discrimination,
which is posing a challenge to a number of societies today, including those in South-Eastern Europe.
As the national reports show, SEE countries have taken important legal and institutional steps to pro-
mote the non-discrimination agenda, with a view to protecting the rights of minorities and guaranteeing
full access to employment, vocational training, education, and so on, to everyone. At the same time, in-
stitutions have been or are being set up to help implement non-discrimination law and equal rights poli-
cies.

However, as a number of national reports show, there remain significant gaps which must be ad-
dressed to ensure effective observance of the principle of non-discrimination in employment and occu-
pation, particularly in terms of harmonising existing legislation, establishing the appropriate enforce-
ment machinery, creating appropriate statistical systems to track discrimination, and enhancing aware-
ness among workers and employers at the workplace — and indeed all other stakeholders — about the im-
portance of addressing this challenge.

We trust that the information contained in this report will serve as a starting point for further and deep-
er reflection among all stakeholders in the countries of South Eastern Europe and beyond on how to mo-
bilise all available tools — legal, institutional, statistical and so on — to promote a workplace and society
free from discrimination.

Petra Ulshoefer Zafar Shaheed
Director Director
ILO Sub Regional Office for Central Infocus Programme on Promoting
and Eastern Europe — Budapest the Declaration on Fundamental Principles

and Rights at Work
ILO-Geneva



1. Introduction and Background

South-Eastern European countries have a number of features in common regarding issues of discrimi-
nation in employment and occupation and in legislative reform to enforce non-discrimination. The pri-
vatisation process in many of these countries has not yet been completed. Similarly, labour law reform
has taken place on a step by step basis which remains incomplete, with a number of legal reforms still
to come. Also, legal reforms sometimes take place without sufficient participation in the decision-mak-
ing process on the part of civil society. Furthermore, economic changes have in many cases led to a
degradation of working conditions, including a marked weakening of labour protection. For example,
the informal economy is growing and a sizeable part of the labour force works outside a formal em-
ployment relationship. While it is true that statistical data and research are scarce and in any case not
entirely reliable, many indicators suggest that specific groups in the workforce — such as women, eth-
nic minorities and disabled persons — are in a particularly vulnerable position in the labour market.

Associated as they are with the European Union, the countries of South-Eastern Europe are faced with
several tasks:

 design of a comprehensive legislative framework to prevent discrimination in employment and oc-
cupation, taking into account ILO standards and Community law;

 establishment of a coherent machinery to enforce the legislation on non-discrimination (judiciary,
labour inspectorate, “Ombudspersons™);

» promotion of a sound policy of non-discrimination in employment and occupation, via social dia-
logue and collective bargaining where possible.

In view of these challenges the members of the labour legislation network proposed putting the issue of
non-discrimination in employment and occupation on the agenda of the second meeting of the network.

2. The Labour Legislation Network

Within the framework of its project on the promotion of social dialogue in Stability Pact recipient coun-
tries, the ILO promoted the creation of a network of labour law and labour relations experts (Labour
Legislation Network, referred to hereafter as LLLN), made up of officials from the labour administrations
of the countries covered by the project. The aims of the network include the following:

 to provide its members with opportunities to keep abreast of recent developments in labour law and
labour relations;

» to provide a platform for the exchange of experiences in labour legislation reform and social dia-
logue;

 to provide training in techniques of drafting labour legislation.

For the duration of the project (2003—2005), the network members shall meet on an annual basis to co-
operate on a specific topic.



3. Objectives of the Meeting

The members of the LLN were expected to:

» improve their knowledge of ILO standards on non-discrimination in employment and occupation;
and
* study the implications of Community law in this field.

They were acquainted with the major concepts of non-discrimination and equal opportunities and were
given the opportunity to present the situation in their own country regarding legislation, institutions and
practice in respect of non-discrimination in employment as compared to the practice in other partici-
pating countries. They also had the chance to discuss in groups possible steps to bring legislation in their
respective countries into line with ILO standards and EC law, and to better administer equality law so
that it is adequately implemented and enforced.

4. Participants

The meeting participants were high-level labour-ministry officials in charge of labour law and labour re-
lations issues. All are members of the LLN. The group is very well balanced from a gender point of view.

5. Content, Structure and Outcome of the Meeting

Before the meeting, the LLN members were asked to prepare a country brief outlining the main aspects
of the relevant national legislation on the basis of terms of reference prepared by the ILO (see TOR-s
in Annex 3). The briefs led to an interesting exchange of views among participants on the strengths and
weaknesses of national practices in non-discrimination (see comparative overview of country presenta-
tions in Annex 4).

After the opening session, Mr Youcef Ghellab, LLN coordinator, presented the objectives, content and
methodology of the meeting. He insisted in particular on the need for an interactive meeting based on
the active participation of all members. He asked the members of the LLN to present themselves and to
describe their expectations of this year’s meeting. He remarked that the structure of the meeting clear-
ly matched the expectations expressed by the participants.

5.1 International Labour Standards on Non-Discrimination in Employ-
ment and Occupation

The first working session, led by Ms Constance Thomas,' was dedicated to the review of ILO principles
and standards on non-discrimination. She picked up a number of points that had arisen during the par-
ticipants’ presentations.

' Senior Specialist, Equality and Employment Branch (EGALITE), ILO Geneva.



The practical application of non-discrimination legislation

Presentations from some countries stated that there had been very few cases, if any, involving equality
issues, which might lead an optimist to suggest that the country was free of discriminatory practices. In
fact, a lack of cases is not unusual. However, this indicates rather that there is insufficient awareness of
the law on discrimination rather than that the country is free of discrimination. More experience is need-
ed among specialists in the implementation of non-discrimination legislation.

In the SEE region, a growth in experience is noticeable. For example, Romania, which has been ad-
dressing discrimination issues longer than other countries in the region, has had cases. By contrast, Bulgar-
ia and Croatia, which have only just started to address these issues, have had no cases so far. The fact that
cases of discrimination have been brought forward is a positive sign. Raising awareness among the work-
ers is the first step: workers will not complain if they are not aware of what constitutes a breach of the law.
Awareness can be raised by media coverage, training of labour inspectors, training of judges, and so on.

Convincing employers that non-discrimination legislation is useful and necessary
It is easier to change behaviour than attitudes. For employers, enforcement of the law is an important
factor in making them heed discrimination issues. However, civil rather than criminal remedies should
be used. In order to get the employers’ attention, it is important to present a business case, on top of the
social justice aspect of non-discrimination. Big multinational companies furnish a good example of how
diversity and non-discrimination can have a positive effect on productivity and client orientation. It is
of key importance to convince employers that it is worth making the extra effort to employ people who
do not fit the mainstream profile.

However detailed, legal provisions may be usefully developed and supplemented with further regu-
lation and so-called soft law, such as guidelines and codes of practice. For example:

» the Czech Republic has issued regulations for labour inspectors;

» Cyprus has developed an innovative legislative approach to equal pay;

* in 2003 the ILO elaborated a Code of Practice on Managing Disability at the Workplace, which pro-
vides very useful guidance on measures to prevent discrimination against persons with disabilities.’

In her presentation, Ms Thomas explained in detail the development of ILO policy on gender equality
since 1985. She highlighted the shift from the protective approach to that of promotion of equality.
However, some protective measures are essential for equality. This is the case, for example, with ma-
ternity protection. In a number of other cases protective measures might have to be extended to men:
for example, with respect to night work the ILO adopted standards in 1990 — namely the Night Work
Convention, 1990 (No. 171) and Night Work Recommendation (No. 178) — which aim at improving
conditions for both men and women. Pregnant or nursing women must be protected from work with
dangerous chemicals. Regarding provisions on hazardous work the ILO calls for prohibitions on objec-
tive grounds as they are often abused in order to prevent women in general from working in specific ar-
eas: for example, while pregnant or nursing women may be prohibited from working with certain chem-
icals or close to hazards which are potentially dangerous for them or their children’s health, a general
ban on females engaging in work involving the use of chemicals or exposure to certain hazards may be
in breach of the Equal Treatment Principle as enshrined in Convention No. 111. Equality cannot be

* Available online at: http://www.ilo.org/public/english/employment/skills/disability/policy_c.htm



promoted without effective implementation of the two fundamental ILO conventions in the field of
equality, namely the Equal Remuneration Convention, 1951 (No. 100) and the Discrimination (Em-
ployment and Occupation) Convention, 1958 (No. 111).

The ILO Conventions are also useful in the drafting of laws. Article 1 of Convention 111 defines “dis-
crimination”. Without such legal definitions, implementation of anti-discrimination law is very difficult.
Indeed, both the UN and the EU refer to the ILO definition. Convention 111 refers to seven grounds of
discrimination, although countries are free to define more grounds in their legislation. Convention No.
111 also covers de jure and de facto discrimination.

The concepts of direct and indirect discrimination were also extensively discussed. The ILO requires
more than a formal statement, that is, the absence of discrimination from the legal text. Both Conven-
tions No. 111 and No. 100 call for ratifying states to take measures appropriate to national conditions
and practice to adopt laws and regulations to fully implement and enforce the Equal Treatment and
Equal Pay principles. In practice, this means that states which have ratified these conventions are ex-
pected, in addition to adopting laws and regulations, to put in place adequate implementation machin-
ery. The ILO prefers a comprehensive approach, involving legislation on all issues relating to discrim-
ination, rather than a piecemeal approach. However, it is up to each country to determine its own leg-
islative approach, provided it fully meets the obligations arising from ratification.

Stability Pact recipient countries often have not one integral law but many different provisions, which
sometimes makes it difficult to maintain consistency and ensure complementarity. And if there is a gen-
eral law on equality a non-discrimination provision is still needed in the Labour Code, used by the labour
inspectorate, employers and employees. The Bulgarian Labour Code is particularly good in this respect.
Is there a danger of legislative “inflation”? The example of the UK was cited: different items of legis-
lation might be confusing and create a hierarchy. However, if a country has specific legislation on dis-
crimination in employment on all grounds, all areas can be covered by one monitoring body.

The different grounds of discrimination

The issue of ethnic origin is important in relation to South Eastern Europe. The ILO uses the expres-
sions “national extraction” and “ethnicity”. They include national minorities, naturalised foreigners,
descendents of foreign immigrants and linguistic minorities. It should, however, be mentioned that they
should not be restricted to officially designated minorities.

The notion of “sex” refers to distinctions based on the biological characteristics of men and women.
It also covers pregnancy, marital status, family responsibilities and sexual harassment. While Conven-
tion No. 111 does not formally require an ILO member state to adopt a law, it is perhaps the most prac-
tical way of providing protection. In this case it is strongly recommended that sexual harassment be ex-
pressly included in the law. Where a country has not adopted specific legislation the major source of
protection should be case law, which calls for the judiciary to be fully aware of all the elements con-
tained in the Equal Treatment principle and sufficiently motivated to apply this rule in the absence of
specific regulations.

Race and colour are covered by ILO standards but not by legislation in SEE countries. In practice,
colour is more visible than ethnic origin. However, the latter is of great importance in some of the Sta-
bility Pact countries.

Ethnic origin, indigenous and tribal peoples: discrimination against Roma people is prohibited on the
grounds of ethnicity, race or religion. The Indigenous Peoples Convention, 1989 (No. 169) does not
specifically cover Roma. However, there would be no grounds for a state which has ratified that con-



vention to specifically exclude Roma people from its scope. Coverage of Roma people in legislation in
Hungary is particularly good.

Political opinion is a broad concept that covers activities, membership of political parties, socio-polit-
ical attitude, civic engagement and moral qualities (undefined). Certain positions can be reserved for spe-
cific persons if it is a matter of state security, as long as an independent appeals procedure is available.

Social origin covers caste, socio-occupational category and situations a person is born into. For ex-
ample, China prohibits the employment of persons from rural areas in urban areas. SEE legislation of-
ten mentions economic status. It is not an ILO requirement, but is found in the UN Covenant.

Religion is a very broad concept: protection is given both to those who have a religious faith and to
those who do not. What is important is what a situation means in relation to employment, not the pos-
session — or otherwise — of religious belief in general.

The headscarf issue can be both a religious and a gender issue. The rule of thumb is “reasonable ac-
commodation” and appropriate restrictions (for example, clothing, working time, specific duties). Eu-
rope is starting to have more cases based on religion. Canada is a good example with a rich case law.

Other grounds of discrimination
The ILO is not specific. It requires tripartite consultation on the inclusion of specific grounds such as
age, disability and state of health. The ILO conventions are not explicit; therefore one has to look at the
code of practice. For example, state of health may usefully be included in legislation on non-discrimi-
nation — for example, in relation to HIV/AIDS or other illnesses.

Family responsibility is dealt with by the Workers with Family Responsibilities Convention, 1981 (No.
156). Other discrimination grounds include sexual orientation, nationality and trade union affiliation.

Exceptions
Among the exceptions one might mention the inherent requirements of a job: for example, the require-
ment that only women be employed as guards in women’s prisons.

However, it should be mentioned that exemptions on the basis of sex are often a signal that a situa-
tion should be examined from a safety and health perspective. Also, job experience as a requirement
does not fall under discrimination unless a lower wage is paid for the same job due to age.

Affirmative action is acceptable under ILO Conventions
With regard to the scope of Convention 111, it applies to all workers in the public and private sectors
and guarantees equal access to vocational training, employment and occupation, as well as equality in
terms of conditions of work and security of employment.

The concept of “equal pay for work of equal value” applies to all elements of remuneration. The ILO
has no problem with productivity-based pay systems as long as they do not discriminate against women.

5.2 EC Law on Non-Discrimination in Employment and Occupation

Ms Elfriede Kretschmer’ gave a presentation on EC law, including ECJ case law, on non-discrimination
in employment and occupation.

* Judge at the Diisseldorf Labour Court, seconded as National Expert to the European Parliament.



Context

The principle of non-discrimination has to be seen in the context of rights protection in the European
Union. According to ECJ case law the general principles of equality and non-discrimination are funda-
mental rights. The principle of non-discrimination is defined as precluding comparable situations from
being treated in a different manner unless the difference in treatment is objectively justified. The con-
cepts of direct and indirect discrimination have been progressively developed by ECJ case law, mainly
in relation to non-discrimination on the grounds of nationality and of sex.

The Treaties contain several provisions related to the principle of non-discrimination:

Article 6 of the EU Treaty refers to the fundamental rights guaranteed by the European Convention
on the Protection of Human Rights and Fundamental Freedoms and as they result from the constitu-
tional traditions common to the member states as general principles of Community law.

Article 12 of the EC Treaty prohibits any discrimination on grounds of nationality, regardless of
whether citizens are nationals of a member state or not.

Article 39 (2) EC defines freedom of movement for workers as entailing the abolition of any dis-
crimination based on nationality between workers of member states as regards employment, remu-
neration and other conditions of work and employment.

Article 119 of the Treaty of Rome, 1957 (now Art. 141 (1) EC) contained the principle of equal pay
for equal work or work of equal value for male and female workers. Para 3 of this article uses the
concept of discrimination, although without defining it.

The Treaty of Amsterdam included in the EC Treaty a competence for the EU to act in relation to
discrimination issues (Article 13 EC) on the following grounds: sex, racial or ethnic origin, religion
or belief, disability, age or sexual orientation (closed list of grounds).

The Charter of Fundamental Rights of the European Union, now included in the Treaty for a Con-
stitution of Europe, contains in Article II-21 a prohibition of discrimination on any grounds, includ-
ing the grounds listed in Article 13 EC.

Article 13, paragraph 1 EC states:

1

Without prejudice to the other provisions of this Treaty and within the limits of the powers conferred
by it upon the Community, the Council, acting unanimously on a proposal from the Commission and
after consulting the European Parliament, may take appropriate action to combat discrimination
based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.

So far, two EU Directives to combat discrimination, based on Article 13 EC, have been adopted:

1

Council Directive to implement equal treatment irrespective of racial or ethnic origin (2000/43/EC
of June 2000).

Council Directive establishing a framework for equal treatment in employment and occupation — ir-
respective of religion or belief, disability, age and sexual orientation (2000/78/EC of 27 November
2000).

The Article 13 Directives cover all grounds listed in Article 13 EC, except that of gender:



» Race or ethnic origin (Directive 2000/43/EC);
» Religion or belief, disability, age, sexual orientation (Directive 2000/78/EC).

The prohibition of sex discrimination in employment and occupation is contained in Directive
2002/43/EC of 23 September 2002, amending Directive 76/207/EEC based on Article 141 (3) EC.

Personal scope of both Article 13 Directives

Both cover all natural persons residing in the territory of the member states — whether legally or not.
According to Recital 16 of Directive 2000/43/EC, legal persons are covered where they suffer discrim-
ination on the grounds of the racial or ethnic origin of their members.

Material scope of both Article 13 Directives
Both Directives prohibit discrimination in employment in the public and private sectors, including pub-
lic bodies, in relation to the following fields (Article 3 (1) a—d of both Directives):

a) Conditions of access to employment, to self-employment and to occupation, including selection cri-
teria and recruitment conditions, whatever the branch of activity and at all levels of the professional
hierarchy, including promotion.

b) Access to all types and to all levels of vocational guidance, vocational training, advanced vocation-
al training and retraining, including practical work experience.

c) Employment and working conditions, including dismissal and pay.

d) Membership of and involvement in an organisation of workers or employers, or any organisation
whose members carry on a particular profession, including the benefits provided by such organisa-
tions.

Additional scope of Directive 2000/43/EC

The protection provided in the racial equality directive (Article 3 (1) e-h of Directive 2000/43/EC) goes
beyond employment and occupation since it covers also social protection, including social security and
health care; social benefits; education; access to and supply of goods and services which are available
to the public, including housing.

Exceptions
Neither Directive covers differences of treatment based on nationality (Article 3 (2) of both Directives).
However, the prohibition of discrimination on grounds of nationality is already provided for in the di-
rectly applicable Article 12 EC.

Furthermore, Directive 2000/78/EC does not cover the following:

» Payments of any kind made by state schemes or similar, including state social security or social pro-
tection schemes (Article 3 (3)).

» Member states may provide that the Directive does not apply to the armed forces in relation to the
grounds of disability and age (Article 3 (4)).

» Measures necessary for public security, public order, protection of health and the rights and freedoms
of others (Article 2 (5)).



Concepts

The principle of equal treatment means, according to Article 2 (1) of both Directives, that there shall be
no direct or indirect discrimination based on the grounds covered by the Directives.

The concept of discrimination includes the following aspects: direct discrimination, indirect discrimi-
nation, harassment and instruction to discriminate.

» Direct discrimination shall be taken to occur where one person is treated less favourably than another
has been or would be treated in a comparable situation on any of the grounds covered by the Direc-
tives (racial or ethnic origin, religion or belief, disability, age, sexual orientation). The same defini-
tion can be found in Article 1 (2) of Directive 2002/73/EC on sex discrimination.

 Indirect discrimination shall be taken to occur when an apparently neutral provision, criterion or
practice would put persons of a particular racial or ethnic origin or having a particular religion or be-
lief, a particular disability, a particular age, or a particular sexual orientation at a particular disad-
vantage compared with other persons, unless that provision, criterion or practice is objectively justi-
fied by a legitimate aim and the means of achieving that aim are appropriate and necessary (Article
2 (2) (b) (i) of Directive 2000/78/EC and similar Article 2 (2) (b) of Directive 2000/43/EC).

This definition is based on ECJ case law on sex discrimination,’ which has been developed in par-
ticular in relation to part-time work, due to the fact that more women than men work on this basis.
However, the definition used in the Article 13 Directives no longer requires statistical evidence to in-
dicate that a substantially higher proportion of one sex is affected.” The new definition was inspired
by ECJ case law on the free movement of workers.® It is sufficient that an apparently neutral provi-
sion, criterion or practice can cause someone a particular disadvantage compared to other persons.
Nevertheless, according to Recitals 15 of both Directives, rules of national law or practice may pro-
vide for indirect discrimination, to be established by any means, including on the basis of statistical
evidence.

In contrast to direct discrimination, the definition of indirect discrimination includes the lack of ob-
Jective justification for different treatment. The justification must be objective and based on a legit-
imate aim; the means of achieving that aim have to be appropriate and necessary (Article 2 (2) (b) of
both Directives).

The justification test is similar to that developed by sex discrimination case law (see, for example,
the Bilka judgement’). The ECJ leaves a broad margin of appreciation for member states in which
legislative provisions which form part of state social policy are under scrutiny.®

» Harassment shall be deemed discrimination when unwanted conduct related to any of the grounds in
either Directive takes place with the purpose or effect of violating the dignity of the person and of
creating an intimidating, hostile, degrading, humiliating or offensive environment.

» The instruction to discriminate on any of the grounds covered by the Directives shall be deemed to
be discrimination.

* See, for example, ECJ, 26 September 2000, Kachelmann, case C-322/98, ECR 2000, p. I-7505.

* See definition in Directive 97/80/EC on burden of proof, Article 2 (2).

¢ ECJ, 23 May 1996, O Flynn, case C-237/94, ECR 1996, p. I-2617.

"ECJ, 13 May 1986, Bilka, case 170/84, ECR 1986, p. 1607.

* See, for example, ECJ, 14 December 1995, Megner and Scheffel, case C-444/93, ECR 1995, p. I-4741.



Exceptions
Genuine and determining occupational requirements (Art. 4, Directive 2000/43/EC and Art. 4 (1), Di-
rective 2000/78/EC):

Member states may provide that a difference of treatment which is based on a particular characteris-
tic related to one of the grounds covered by the Directives shall not constitute discrimination where, by
reason of the nature of the particular occupational activity concerned or of the context in which it is car-
ried out, such a characteristic constitutes a genuine and determining occupational requirement, provid-
ed that the objective is legitimate and the requirement is proportionate.

Ground-specific exceptions (Directive 2000/78/CE)
Religion — churches and similar organisations, the ethos of which is based on religion or belief (Art. 4,
paragraph 2 of Directive 2000/78/EC).

Member states may retain national legislation in force at the date of adoption of this Directive or pro-
vide for future legislation incorporating national practices existing as of 2 December 2000, pursuant to
which certain exceptions to the principle of equal treatment are regulated. Such legislation can provide
that in the case of occupational activities within churches and other public or private organisations the
ethos of which is based on religion or belief a difference of treatment based on a person's religion or be-
lief shall not constitute discrimination where, by reason of the nature of these activities or of the con-
text in which they are carried out, a person’s religion or belief constitutes a genuine, legitimate and jus-
tified occupational requirement, having regard to the organisation’s ethos. This specific exception al-
lows difference in treatment only in respect to the religion or belief of a person. Difference of treatment
based on other grounds are not permitted by this article.

The second subparagraph of Article 4, paragraph 2 of this Directive stipulates that the Directive “does
not prejudice the right of churches and other public or private organisations, the ethos of which is based
on religion or belief, acting in conformity with national constitutions and laws, to require individuals
working for them to act in good faith and with loyalty to the organisation’s ethos”.

Age — justification of differences of treatment on grounds of age (Article 6 of Directive 2000/78/EC):
Contrary to other grounds, discrimination due to age can be justified when the preconditions set by Ar-
ticle 6 of Directive 2000/78/EC are met. As indirect discrimination, by definition, occurs only if differ-
ences in treatment are not objectively justified, the main field of application of this provision lies in the
justification of direct discrimination because of age.

According to Article 6 of Directive 2000/78/EC member states can provide that difference of treat-
ment on grounds of age shall not constitute discrimination if, within the context of national law, they
are objectively and reasonably justified by a legitimate aim and if the means of achieving that aim are
appropriate and necessary. Paragraph 1 of this article cites legitimate employment-policy, labour-mar-
ket and vocational-training objectives as such legitimate aims. The following examples — there are oth-
ers — are listed in this article:

 special conditions concerning access to employment and vocational training, employment and occu-
pation, including dismissal and remuneration conditions, for young people, older workers and per-
sons with caring responsibilities in order to promote their vocational integration or ensure their pro-
tection;
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* minimum conditions of age, professional experience or seniority in service for access to employment
or certain advantages linked to employment;

* maximum age for recruitment based on the training requirements of the post in question or the need
for a reasonable period of employment before retirement.

According to Article 6, paragraph 2 of Directive 2000/78/EC member states may provide that “the fix-
ing for occupational social security schemes of ages for admission or entitlement to retirement or inva-
lidity benefits, including the fixing under those schemes of different ages for employees or groups or
categories of employees, and the use, in the context of such schemes, of age criteria in actuarial calcu-
lations, does not constitute discrimination on the grounds of age, provided this does not result in dis-
crimination on the grounds of sex.”

It must be underlined that age limits which lead to the termination of work contracts constitute dis-
missal conditions under the meaning of Article 3, paragraph 1, point (c) of Directive 2000/78/EC and
therefore must be justified by a legitimate aim. Recital 14 of this Directive, however, seems to be am-
biguous in this respect when it states: “This Directive shall be without prejudice to national provisions
laying down retirement ages.”

Reasonable accommodation

Employers are required to provide “reasonable accommodation” to persons with disabilities (Article 5
of Directive 2000/78/EC) in order to comply with the principle of equal treatment. The employer is re-
quired to take appropriate measures, if required, to enable a person with a disability to have access to,
participate in or advance in employment, or to undergo training. That obligation does not exist if such
measures would impose a disproportionate burden on the employer. Article 5 explicitly states that the
burden shall not be disproportionate when it is sufficiently remedied by measures existing within the
framework of the disability policy of the member states concerned. However, as follows from Recital
17 of Directive 2000/78/EC, employers are not required to recruit, promote, maintain the employment
of or train an individual who is not competent, capable or available to perform the essential functions
of the post concerned or to undergo the relevant training.

Besides, Article 7 (2) of Directive 2000/78/EC allows member states to adopt or to maintain specif-
ic measures of positive action for persons with disabilities, as for example provisions on the protection
of health and safety at work or other measures for safeguarding or promoting the integration of persons
with disabilities into the working environment. This provision leaves to the member states a margin for
positive action aimed at protecting and promoting persons with disabilities.

Furthermore, Article 2 (2) (b) (i1) of Directive 2000/78/EC states that the measures established in Ar-
ticle 5 to provide reasonable accommodation according to the obligation to eliminate disadvantages
shall not constitute indirect discrimination against other persons.

Positive action

Both anti-discrimination Directives foresee that member states may retain or adopt specific measures to
prevent or compensate for disadvantages linked to any of the grounds referred to in these Directives (Ar-
ticle 5 of Directive 2000/43/EC and Article 7 (1) of Directive 2000/78/EC). It is important to underline
that member states do not have any explicit obligation under this concept of positive action to adopt
such measures, but merely have the possibility to do so.
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It is still an open question whether the criteria allowing positive action developed by ECJ case law in
the field of sex discrimination (see the series of ECJ judgements Kalanke,” Marschall,” Badeck," Abra-
hamsson'* and Lommers") can also be applied in cases of discrimination based on other grounds.

Enforcement and remedies

Both Directives (Articles 7 to 9 of Directive 2000/43/EC, and 9 to 11 of Directive 2000/43/EC) estab-
lish a series of provisions intended to guarantee the effective protection and defence of the rights of vic-
tims of discrimination. Experience in the field of discrimination on the grounds of sex shows that de-
fence of rights of victims is very difficult. Therefore, both Article 13 Directives emphasise implemen-
tation and remedies.

Defence of rights

Member states must ensure that judicial and/or administrative procedures, including conciliation proce-
dures, for the enforcement of obligations under the Directives are available to persons who consider
themselves victims of discrimination (Article 7 (1) of Directive 2000/43/EC and Article 9 (1) of Direc-
tive 2000/78/EC).

Rights of associations

Article 7 (2) of Directive 2000/43/EC and Article 9 (2) of Directive 2000/78/EC require member states
to ensure that associations or other organisations which have a legitimate interest may act either on be-
half or in support of the complainant, with his or her approval, in any judicial and/or administrative pro-
cedure provided for the enforcement of obligations under these Directives.

Protection against victimisation

Article 9 of Directive 2000/43/EC and Article 11 of Directive 2000/78/EC require member states to in-
troduce into their national legal systems such measures as are necessary to protect employees against
dismissal or other adverse treatment by the employer in response to a complaint within the framework
of any legal proceedings aimed at enforcing compliance with the principle of equal treatment.

Burden of proof

Another important issue is the burden of proof. There shall be a sharing of the burden of proof between
the complainant and the respondent (Article 8 of Directive 2000/43/EC and Article 10 of Directive
2000/78/EC). Indeed, when persons who consider themselves victims of discrimination establish, be-
fore a court or other competent authority, facts from which it may be assumed that there has been direct
or indirect discrimination, it shall be for the respondent to prove that there has been no breach of the
principle of equal treatment.

As Recital 31 of Directive 2000/78/EC underlines it is not for the respondent to prove whether the
plaintiff adheres to a particular religion or belief, has a particular disability, is of a particular age or has
a particular sexual orientation. Member states may provide in their national legislation that indirect dis-
crimination can be established by any means, also on the basis of statistical evidence. The rules on the

* ECJ, 17 October 1995, Kalanke, case C-450/93, ECR 1995, p. I-3051.

" ECJ, 11 November 1997, Marschall, case C-409/95, ECR 1997, p. 1-6383.
' ECJ, 28 March 2000, Badeck, case C-158/97, ECR 2000, p. I-1875.

2 ECJ, 6 July 2000, Abrahamsson, case C-407/98, ECR 2000, p. I-5539.

" ECJ, 19 March 2002, Lommers case C-476/99, ECR 2002, p. I-02891.
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burden of proof shall not prevent member states from introducing rules of evidence which are more
favourable to plaintiffs.

The rule on the burden of proof does not apply to criminal proceedings. Furthermore, member states
are allowed to refrain from applying the rules on the burden of proof to proceedings in which it is for
the court or competent body to investigate the facts of the case.

Sanctions

According to Article 15 of Directive 2000/43/EC and Article 17 of Directive 2000/78/EC member states
are obliged to lay down rules on sanctions applying to infringements of national provisions adopted pur-
suant to the two Directives and to take all measures necessary to ensure that they are applied. The Di-
rectives state explicitly the principle established by ECJ case law' that sanctions have to be effective,
proportionate and dissuasive.

Specialised bodies

Directive 2000/43/EC obliges member states to establish specialised bodies for the promotion of equal
treatment irrespective of racial or ethnic origin. Directive 2002/73/EC establishes that member states
must designate a body responsible for the promotion of equal treatment of all persons without discrim-
ination on the grounds of sex. The tasks of this body or bodies would be to provide independent assis-
tance to victims, as well as to undertake independent surveys and prepare independent reports and rec-
ommendations. There is no equivalent body for Directive 2000/78/EC.

Although it is not mandatory for member states to designate specialised bodies as regards discrimi-
nation on the grounds of religion or belief, disability, age or sexual orientation, from the point of view
of effective protection of victims of discrimination it appears advisable to extend the competences of
such bodies to all the grounds mentioned in Article 13 EC.

Discussion
The discussion that followed the presentation focused on the following issues:

» The boundary between direct and indirect discrimination. An example of indirect discrimination in
relation to non-discrimination on the ground of sex: differences of treatment based on part-time
work.

* A mandatory retirement age might be regarded as direct age discrimination.

 Civil service competition for job openings is sometimes limited to certain age groups. Does this prac-
tice constitute discrimination? Again, there is no case law. However, the Commission itself has abol-
ished most age limits for its tenders, which can be taken as a signal that the practice was regarded as
discriminatory.

» Does the argument of overqualification in relation to a job applicant constitute discrimination? This
depends on how precise the job description is: with a precise job description and clearly stated terms
of reference the expected qualifications of a job applicant can be precisely described.

» Recent developments in HRD show an increasing trend to anonymise job applications. Photographs
are no longer required.

“ECJ, 22 April 1997, Drachmpaehl, C-180/95, ECR 1997, p. 1-2195.
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The next session focused on the discussion of three case studies (attached as Annex 5):

1. The first case, drawn from the activities of the ECJ, focused on equal pay between men and women.

2. The second was a preliminary question presented to the ECJ by a German court concerning alleged
discrimination on the basis of age.

3. The third case dealt with the jurisprudence of the ILO Committee of Experts on Application of Con-
ventions and Recommendations and dealt with discrimination on the grounds of religion and sex.

The review of these cases led to a lively discussion among the participants on the implications of inter-
national and Community law in respect of the important issue of non-discrimination in employment and
occupation.

5.3 Issues of Non-Discrimination Legislation

Mr Arturo Bronstein'® summarised the discussion on non-discrimination legislation on employment and
occupation. He underlined the fact that non-discrimination in employment and occupation is first and
foremost a human rights issue of relatively recent development (since the 1960s).

In both international and EU law non-discrimination is not a positive right: seemingly it is possible to
discriminate against a worker provided that such discriminatory treatment is not based on a prohibited
ground for such action. A worker’s right to equal treatment in employment and occupation may conflict
— and in fact often does conflict — with an employer’s prerogatives arising from the contract of em-
ployment; this creates a conflict between the employer’s right to organise his/her enterprise — which in-
cludes hiring and firing, assigning jobs and occupations, transferring workers from one post to another,
disciplining workers, establishing pay schemes and pay rates and the like — and the right of workers to
be treated fairly and to have their dignity respected.

Mr Bronstein explained that international law and EC law were of paramount importance in this field
and recalled the crucial role played by CEACR and ECJ, as well as the judiciary in general. He further
recalled that gender-equality concepts tend to be more developed than other grounds. However, there is
increasing awareness of discrimination on other grounds, for example religion and sexual orientation.
Also, discrimination on the grounds of colour or race, state of health or political opinion can be impor-
tant issues in some countries and not in others. In this respect some issues such as pre-employment
screening and graphological and personality tests may be of crucial importance and will certainly mer-
it close consideration in the near future.

Discrimination can occur at any time, that is: before employment, during employment, upon termi-
nation of employment and after employment, as illustrated in the table below:

' Senior Labour Law Policy Adviser, Infocus Programme (now Department) on Social Dialogue, Labour Law and Labour Administration, ILO-Geneva.
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Before employment During employment Upon termination of employment
— Access to training — Precarious contract — Discriminatory dismissal

— Advertisement — Maternity

— Selection — Harassment

— Pre-employment testing — Order incompatible with

moral or religious beliefs

— Action incompatible with pri-
vacy or decency (monitoring
of private mail, personal
searches)

— Refusal of training during em-
ployment

— Refusal of promotion, career
development, etc.

With regard to the question of conflicts with management prerogatives, Mr Bronstein expressed the
view that human rights should come before ownership and management rights. In other words, man-
agement rights should respect the right to equal treatment. However, the right to equal treatment is not
an absolute right. Therefore, it is necessary to accept exceptions in light of the operational requirements
and nature of the enterprise. Rules can be constructed by the judiciary in each country.

The importance of machinery, rules and procedures to ensure effective implementation of the legis-
lation was heavily stressed by Mr Bronstein. The machinery is needed with a view to: promoting aware-
ness, monitoring compliance and assisting plaintiffs. The importance of effective remedies was also
stressed.

Mr Bronstein paid tribute to the participating countries for the impressive work done of late in terms
of legislation in the field of non-discrimination in employment and occupation. The legislation on non-
discrimination in employment and occupation in SEE countries is still new and at the same time heav-
ily influenced by EC law. It has still to be tested in practice. Adequate enforcement of this legislation
would require effective machinery as well as training, for example, of administrators and judiciary.

6. Concluding Remarks — Evaluation

Mr Youcef Ghellab presented an overview of the results of the meeting. He indicated that the objectives
assigned to the meeting by the organisers — namely: (i) to improve LLN members’ knowledge of ILO
standards and EC law on non-discrimination; (ii) to acquaint them with the major concepts of non-dis-
crimination and equal opportunities; and (iii) to give them the opportunity to learn about innovative
policies and practices of non-discrimination in the participating countries — had been achieved, thanks
to the excellent presentations made by the resource-persons, the active participation of the LLN mem-
bers and the excellent programme and organisation.

The participants managed to improve their knowledge of ILO standards and policies, as well as EC
law on non-discrimination. The exercises done during the meeting and based on concrete case studies
of non-discrimination drawn from the jurisprudence of ECJ, CEACR and the German Federal Labour
Court were judged very useful by the participants since they enabled them to see how supervisory-ju-
dicial bodies interpret legislation on non-discrimination.



15

The LLN experts also benefited greatly from one another’s experience — both positive and negative —
in terms of formulation of legislation, enforcement of the law and monitoring of anti-discrimination
policies. For instance, the experience of Romania where the national legislator directly incorporated
provisions from the ILO Equal Remuneration Convention, 1951 (No. 100) into the national law on gen-
der equality; and that of Bulgaria, where the exact wording of the Discrimination (Employment and Oc-
cupation), 1958 (No. 111) Convention was incorporated into the law on non-discrimination, were con-
sidered good examples by participants.

At the same time, the experience of FYR Macedonia and Moldova where the law has entrusted the
trade unions with an important enforcement role was considered quite interesting from the social dia-
logue standpoint. The national programme on Roma people recently formulated by Croatia, which in-
cludes a whole set of measures in the fields of employment, education and social protection, was also
considered a good example of policy in favour of a minority group. In Albania, the labour inspectorate
has created a telephone centre that every worker can call in case of alleged discrimination without pro-
viding personal details. Each call triggers a workplace investigation by the labour inspectorate. Other
initiatives to promote equal opportunities, taken by Bosnia and Herzegovina and the Republic of Ser-
bia, were also highlighted at the meeting.

Another result of the meeting was the consensus reached among the participants concerning remedies
and sanctions. It was judged that financial sanctions were insufficient in labour matters; rather the par-
ticipants were in favour of a combination of both civil and penal sanctions to address the problem of
discrimination in employment and occupation.

The participants also made it clear that a significant number of termination of employment cases were
in fact discrimination cases. Therefore, labour offices, the labour inspectorate, the judiciary and all in-
stitutions in charge of monitoring the implementation of anti-discrimination legislation should careful-
ly monitor these cases with a view to securing effective enforcement of the law on non-discrimination.

Mr Ghellab presented the LLN members’ suggestions for the next meeting. By way of a vote the
members determined that the next meeting — to take place in June 2005 — will deal with employment is-
sues (flexible forms of employment, part-time work, transfer of employees, youth employment, em-
ployment of disabled persons, incentives to employers, and so on). As regards venue, the representative
from Romania offered to act as host. It was decided that the venue will be determined later, after con-
sultation among the LLN members.

Finally, on behalf of all the participants Mr Ghellab warmly thanked the Government of Belgium for
its valuable financial support for the organisation of the meeting and the Government of Croatia for
agreeing to hold the meeting in Dubrovnik.
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ANNEXES

Annex 1: Timetable

2nd meeting of the Labour Legislation Network: Non-Discrimination in Employ-

ment Dubrovnik, 24-25 June 2004

the Hotel

Wednesday Thursday Friday
23 June 24 June 25 June
09:00- 10:30 Opening Country Presentations I1:
— Objective of the course — Comparison of the use and impact
— Methodology of institutions for the implementa-
— Participants tion of non-discrimination legisla-
(Mr. Y. Ghellab, SRO Budapest) tion
— Discussion & comments from ex-
perts
10:30-11:00 Coffee break Coffee break
11:00-12:30 Standards I Group Work
— ILO standards and principles on — Cases studies
non-discrimination in employment
and occupation and comments of
the ILO supervisory bodies
(Ms C. Thomas, ILO Geneva
Egalite-Unit)
— Discussion
12:30-13:30 Lunch Lunch
13:30-15:00 Standards IT Synthesis
— EC law, including ECJ case law — Wrap-up: main issues in non-dis-
on non-discrimination in employ- crimination legislation in SEE
ment & occupation (Mr. A. Bronstein, IFP/Dialogue,
(Ms E. Kretschmer, Labour Judge, ILO Geneva)
currently working for European
Parliament)
— Discussion
15:00-15:30 Coffee break Coffee break
15:30-17:30 Country Presentations I: Evaluation
— Comparison of the structure, use — Evaluation of the meeting
and impact of existing non-dis- — Next steps
crimination legislation (Mr. Y. Ghellab, SRO Budapest)
— Discussion & comments from ex-
perts Dinner in Dubrovnik
19:00 Welcome in
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Mr Gramos Xhangolli

Secretary of the National Labour Council
Ministry of Labour and Social Affairs
Rruga Kavajes 53

Tirana, Albania

Tel: +355 422 79 42

Fax: 435 5422 79 42

E-mail: gxhangolli@yahoo.co.uk

Mr Damir Dizdarevic

Assistant Minister

Ministry of Civil Affairs of Bosnia and Herzegovina
Trg Bosne i Hercegovine 1

71000 Sarajevo

Bosnia and Herzegovina

Tel: +387 33 2019 923 ext. 5027
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Assistant Minister
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Mr Vesselin Atanassov Ilkov
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Ministry of Labour and Social Policy

Sofia, Bulgaria
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Fax: 4359 2 981 91 72

E-mail: v_ilkov@yahoo.com, ilkov@mlsp.government.bg

Mr Nenad Kazija
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Ministry of Economy, Labour and Entrepreneurship

Ulica grade Vukovana 78

1000 Zagreb,

Croatia

Tel: +385 1 610 6313
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nenad.kazija@mingo.hr
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Ms Lovrenka Brajkovi¢ Bulat
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Tel: +385 1 610 9137

Fax: +385 1 610 9300

E-mail: lovrenka.bulat@mingo.hr

Mr Nazmi Mustafi
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Ministry of Labour and Social Welfare

Pristina

Kosovo

Tel: +381 38 244 231

Fax: +377 44 16 9414

E-mail: nazmimustafi@hotmail.com

Ms Minire Begaj

Expert, Labour Law Division

Ministry of Labour and Social Welfare

Pristina

Kosovo

Tel: +381 38 212 057 or 212 055 (ext. 104/106)
Fax: +377 44 269 767

E-mail: minirebegaj@hotmail.com

Ms Biljana Avramovska

Expert, Department of Labour
Ministry of Labour and Social Policy
Dame Gruev 14

1000 Skopje

FYR Macedonia

Tel: + 389 23 106 220

Fax: + 389 23 220 408

Email: a_biljana@yahoo.com
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Ms Catalina Doru

Consultant, Labour Law Department
Ministry of Labour and Social Protection
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Moldova

Tel: 437327299 11

Fax: +373 273 87 13

E-mail: catalasca@yahoo.com

Ms Denisa Patrascu

Legal Advisor

Ministry of Labour, Social Solidarity and Family
2B Dem. 1. Dobrescu Street, Sector 1
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Romania

Phone: + 40 21 312 4286

Fax: +40 21 310 1828

Email: denisapatrascu@mmssf.ro

Ms SneZana Bogdanovié

Senior Advisor to the Minister

Ministry of Labour, Employment and Social Policy
Nemanjina 22-26

Belgrade, Serbia

Tel: +381 11 36 16 265

Fax: 4381 11 36 17 498

E-mail: snezab@minrzs.sr.gov.yu

Mr Mirjana Samardzi¢
Junior Assistant in the Department of Labour

Serbian Ministry of Labour, Employment and Social Policy
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Annex 3: Terms of Reference for Country Presentations

1. The participants of the labour legislation network meeting on nondiscrimination in employment, tak-
ing place in Dubrovnik, 24-25 June, 2004, are asked to provide the organizers with a brief on the frame-
work of nondiscrimination legislation in their country/area of their labour administration. The briefs will
be used as background material to facilitate discussion during the meeting.

2. Structure of the brief:

» The brief should describe the main features of recently adopted nondiscrinimation legislation, in-
dicating when it was adopted and in which context, if it was adopted in alignment with the EC law
and/or international standards.

 The brief should describe the institutional framework for enforcement of non--discrimination leg-
islation: are “classic” institutions, such as judiciary and labour inspection responsible, or do other,
new institutions, such as an office of the ombudsperson or specialized committees enforce legisla-
tion; How is the work of different institutions coordinated?

» Are cases on discrimination in employment tried in court?

« s statistical data relevant to discrimination available? (ie. on the wage gap between men and wom-
en, or on employment of minorities)
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Annex 4: Overview of Country Presentations

The legal framework for protection against discrimination varies considerably between the South East-
ern European countries. It will come as no surprise that the picture is mixed.

A common element is constitutional protection against discrimination. All these countries possess
written constitutions that include anti-discrimination provisions; however, the list of prohibited grounds
varies between different countries. Disability, age and sexual orientation are not mentioned in any con-
stitutional anti-discrimination clause. These grounds figure only at lower levels of the law: for example,
in Romanian Government Ordinance No. 137/2000 and Act No. 27/2004 (in Romania and Bulgaria
there exist special disability laws). It is a common finding in the South Eastern European countries that
protection against discrimination in employment is the strongest area of existing legislation, even
though the degree may vary from country to country.

The countries of South Eastern Europe are typically classified as monist constitutional systems. The
constitutions of nearly all these countries incorporate international law and regard it as superseding do-
mestic law.

International regulations, UN instruments'® and ILO standards (characteristically the Employment and
Occupation Convention, 1958 (No. 111) and the Equal Remuneration Convention, 1951 (No. 100)),
which are relevant to protecting workers from discrimination, provide an essential foundation for legis-
lation in these countries. The international legal instruments most widely cited in the country reports are
ILO Fundamental Conventions Nos. 100 and 111, the UN Charter and the UN Universal Declaration of
Human Rights, the European Convention for Protection of Human Rights and Fundamental Freedoms
and its Protocols."” It should be pointed out that there are only a few references to the European Social
Charter or to the Revised Social Charter."

As already noted, the South Eastern European countries have written constitutions which include an-
ti-discrimination provisions. However, these states may be divided into those relying on specific anti-
discrimination laws and those with a diffuse system of anti-discrimination clauses in many different leg-
islative acts. The countries with specific anti-discrimination laws are those with so-called European
Agreements or Stabilisation and Association Agreements with the European Union."

Recent years have seen rapid growth in the implementation of Community law in certain countries.
Bulgaria and Romania, which are quite advanced in their accession negotiations with the EU, and Croa-
tia (which gained candidate status in 2004)* have already adopted legislation that seeks to implement
the two European Union anti-discrimination directives, namely Directive 2000/43/EC and Directive
2000/78/EC. The European Commission has stated that these Directives form part of the acquis com-
munautaire that candidate countries are expected to implement prior to accession. These Directives (de-

' The International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), 1965, and the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), 1979, consolidate the provisions of existing UN instruments concerning race and gender discrimina-
tion.

" Protocol 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms was adopted by the Committee of Ministers of the Coun-
cil of Europe in June 2000. Under this Protocol, individual victims of discrimination in member states of the Council of Europe are able to bring cases be-
fore their domestic courts citing a violation of their rights as guaranteed under the European Convention. If the claimant is unable to obtain a remedy or a
favourable ruling in the domestic courts, the case may be appealed to the European Court of Human Rights in Strasbourg.

' Romania, Act No. 74/1999 on the ratification of Revised European Social Charter.

' As a contribution to the Stability Pact and an interim step towards membership, the European Union set up a new generation of Stabilisation and Asso-
ciation Agreements. They are aimed at the five South Eastern European countries which still have no contractual relationship with the EU, namely Alba-
nia, Bosnia and Herzegovina, Croatia, Serbia and Montenegro, and FYR Macedonia. The EU signed the first SAA agreement with FYR Macedonia in April
2001.

* Croatia presented its application for accession to the European Union on 20 February 2003. The European Council agreed that Croatia had met the po-
litical criteria, and so should change status from applicant to candidate country for EU membership. Croatia was awarded candidate status on 18 June 2004.
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signed to ensure equal treatment of persons irrespective of racial or ethnic origin and in relation to em-
ployment and occupation* — like Protocol 12 to the Convention for the Protection of Human Rights and
Fundamental Freedoms of the Council of Europe) cannot be fully effective without enforcement at na-
tional level.

Albania, Bosnia and Herzegovina, FYR Macedonia, Moldova, Romania and Serbia are characterised
by the absence of a comprehensive, single legal framework and instead rely on a diffuse network of an-
ti-discrimination clauses. Anti-discrimination clauses can be found in various laws rather than in a sep-
arate law on discrimination applying across different areas. One of the risks of this approach is incon-
sistency between anti-discrimination clauses in different pieces of legislation.

The scope of this summary unfortunately prevents in-depth exploration of minority rights and
refugee-related issues. With regard to gender equality some SEE countries have adopted specific legis-
lation creating a legal framework for the promotion of equality between men and women. For instance,
there are special gender equality laws in Bosnia-Herzegovina (Law on Gender Equality), Romania (Act
on Equal Opportunities between Women and Men) and Croatia (Equality of the Sexes Law). In Bul-
garia, gender equality is dealt with in the Anti-Discrimination Act adopted in 2003. As a result, a Na-
tional Council on Equal Opportunities for Women and Men is expected to be established in Bulgaria in
September 2004.

It is important to note that — with the exception of Romania, Bulgaria and Croatia — in the national
legal systems of the South Eastern European countries the necessary measures are not to be found to
protect employees against dismissal or other adverse treatment by the employer in response to com-
plaints made within the undertaking or to any legal proceedings aimed at enforcing compliance with the
principle of non-discrimination. (The concept of victimisation is mainly found within employment law.)

A number of countries are in the process of establishing or have established specialised bodies (for
example, Albania, Bosnia and Herzegovina) with advisory or quasi-judicial powers to tackle discrimi-
nation and promote equality. Romania is the only state currently possessing a special body for hearing
discrimination cases; Bulgaria is expected to set up a Commission on Protection against Discrimination.
Many states possess an Ombudsperson® (for example, Albania, Bosnia and Herzegovina, Bulgaria, Ro-
mania, Croatia and Macedonia) and this often provides a forum for raising complaints of discrimina-
tion.

Concerning procedures for bringing a complaint of unlawful discrimination, in most states (for ex-
ample, Albania, Bosnia and Herzegovina, Serbia) a combination of penal, civil and administrative pro-
cedures are available to victims of discrimination.

*! Directive 2000/43/EC and Directive 2000/78/EC are confined to employment and vocational training, whereas Directive 2000/43/EC also applies to so-
cial protection, including social security and health care; social benefits; education; and access to goods and services. There is a slight difference between
the definitions of genuine and determining occupational requirements (Article 4). Only Directive 2000/78/EC stipulates a duty to provide 'reasonable ac-
commodation’ (Article 5) and only with respect to disabled persons.

* Whilst the Ombudsperson has investigative powers, he/she can only make non-binding recommendations.
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Brief Summary of Country Presentations

ALBANIAZ

Constitutional provisions

The Constitution of Albania was passed by referendum in November 1998 and is an adequate basis for
the proper development and implementation of democratic principles and fundamental freedoms. The
Constitution of Albania provides equality for all before the law and prohibits discrimination for reasons
such as gender, race, religion, ethnicity, language, political, religious or philosophical beliefs, econom-
ic condition, education, social status or parentage.” Albania ratified the European Convention on Hu-
man Rights (ECHR) in 1996. Furthermore, Article 121 of the Constitution of Albania states that ratified
international conventions shall constitute an integral part of domestic law: in the event of a conflict be-
tween an international convention and national law, the former shall prevail.

Civil and Labour Code

The new Albanian Labour Code (2003) prohibits discrimination in employment on the grounds of race,
colour of skin, sex, age, religion, political beliefs, nationality, social origin, family relationship and
physical or mental disability. According to the Labour Code the terms “employment” and “occupation”
mean vocational guidance and training, provision of employment and exercise of different professions,
as well as employment conditions related to distribution of labour, job performance, remuneration, so-
cial assistance, discipline or termination of the employment contract. However, there are exceptions de-
riving from the Labour Code, Council of Ministers Decrees or collective labour contracts. The Labour
Code imposes fines (50 times the minimum monthly wage) on persons responsible for acts of discrim-
ination.

Institutional framework

According to the country report, there are anti-discrimination provisions in the Labour Inspection Act
that secure implementation of labour legislation by employers and employees, and in the Law on the
Promotion of Employment, the goal of which is to secure jobs, vocational training and an income for
all persons resident in the Republic of Albania.

In Albania legislation has been adopted on a People’s Advocate (“Ombudsperson”) to defend the
rights, freedoms and lawful interests of individuals from unlawful or improper actions or failures to act
on the part of the public administration. During 2003, the Office of the People’s Advocate dealt with
about 4,000 complaints. However, 40 per cent of the cases were found to be outside the Office’s juris-
diction. Of those accepted, 25 per cent were resolved in favour of the complainant.”

As the EU Stabilisation and Association Report 2004 shows, the professional capacities of judges,
prosecutors, police (criminal investigations department) and administrative staff in Albania remain lim-
ited, and infrastructure and equipment are inadequate. As a consequence, the overall performance of the
judicial system is poor, as is its perception amongst the general public. For the time being Albanian law
enforcement bodies cannot guarantee consistent enforcement of the law in accordance with internation-

* “Non-discrimination in Employment in Albania”, Dubrovnik, 24-25 June 2004, prepared by M.G. Xhangoli and M.L. Milkani.
* See Article 18 of the Constitution of the Republic of Albania.
» Op. cit.
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al standards.” In Albania there are neither special procedures for bringing a complaint of unlawful dis-
crimination nor reports on cases of discrimination in employment.

BOSNIA AND HERZEGOVINA

Constitutional provisions

According to Annex IV of the Dayton Peace Agreement, Bosnia and Herzegovina shall consist of two
entities (hereafter the “Entities”), the Federation of Bosnia and Herzegovina, which is a federation of
ten cantons, and Republika Srpska, to which one should add the Brcko District.

The Constitution of Bosnia and Herzegovina contains a provision on equality stating that all persons
within the territory of Bosnia and Herzegovina enjoy human rights and fundamental freedoms — Article
2 of the Constitution — without discrimination on any grounds, including sex, race, colour, language, re-
ligion, political or other opinion, national or social origin, association with a national minority, proper-
ty, birth or other status.

The Constitution says that Bosnia and Herzegovina and both of its constituent Entities shall ensure
the highest level of internationally recognised human rights and fundamental freedoms. To that end, a
Human Rights Commission for Bosnia and Herzegovina, as provided for in Annex VI of the Dayton
General Framework Agreement, was established with a view to monitoring application of this constitu-
tional principle. The rights and freedoms set forth in the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms and its Protocols shall apply directly in Bosnia and Herzegov-
ina. These shall have priority over all other laws.

Civil and Labour Code

At the state level of Bosnia and Herzegovina two laws are relevant in respect of non-discrimination in
employment and occupation, namely the Law on the Civil Service and the Law on Employment in In-
stitutions of the State of Bosnia and Herzegovina. The first law has special equality clauses that guar-
antee the rights of civil servants to fair and just treatment in all aspects of human resource policy, re-
gardless of ethnic and social origin, “entity” nationality, religion, political beliefs, gender, race, marital
status, and so on. The second law protects public employees of the institutions of the state of Bosnia and
Herzegovina who do not have the status of civil servants. The protection guaranteed concerns any dis-
crimination on the grounds of race, colour, gender, language, ethnic or social origin, sexual orientation,
political affiliation, and so on.

In addition, the parliament of Bosnia and Herzegovina adopted a law on gender equality in 2003. It
guarantees the principle of gender equality in the private and public spheres, especially in education,
employment, the economy, social protection and health care. The law protects against both direct and
indirect gender discrimination. The concept of gender discrimination as set forth in the law includes
gender-based violence and sexual harassment. The provisions of the law cover employment, career de-
velopment, vocational guidance and vocational training.

At the entity level, namely in the Federation of Bosnia and Herzegovina and in Republika Srpska,
there is no special law that specifically regulates non-discrimination in employment and occupation.
However, labour legislation in both entities contains provisions that prohibit discrimination in employ-

* Op. cit.
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ment and occupation in very similar words. For instance, in the Federation of Bosnia and Herzegovina,
Article 5 of the 1999 Labour Code, as amended in 2000 and 2003, protects both people seeking em-
ployment and those in employment against discrimination on such grounds as race, colour, religion, sex,
political or other opinions, ethnic or social background, financial situation, membership of trade union,
disability, and so on. Similarly, in Republika Srpska the Labour Code adopted in 2000 prohibits dis-
crimination against workers and persons seeking employment. In both entities the Labour Code was
amended in 2003 so as to comply with the state-level law on gender equality referred to earlier.

Enforcement machinery

At the level of the State of Bosnia and Herzegovina the protection of human rights and fundamental
freedoms referred to in the Constitution is the responsibility of the Ombudsperson for Human Rights,
pursuant to the Law on the Ombudsperson for Human Rights. An agency for gender equality was cre-
ated within the Ministry for Human Rights and Refugees whose task is to monitor enforcement of the
law on gender equality at the level of the State of Bosnia and Herzegovina.

At the entity level, enforcement of anti-discrimination legislation is carried out by three types of in-
stitution, namely the courts, the labour inspectorate and the Office of the Ombudsperson. In both enti-
ties the Ombudsperson has the duty to protect human dignity and fundamental freedoms and must act
to reverse the consequences of violation of these rights, especially ethnic cleansing. The Ombudsperson
is also entitled to initiate court proceedings and to intervene in any pending proceedings connected with
discrimination.

BULGARIA#

Constitutional provisions

The Constitution of Bulgaria has a general anti-discrimination clause which states that “all citizens shall
be equal before the law. There shall be no privileges or restrictions of rights on the grounds of race, na-
tionality, ethnic identity, sex, origin, religion, political affiliation, personal or social status or property
status.” In addition, the Constitution provides for the supremacy of international law, asserting that any
international instruments which have been ratified by the constitutionally established procedure, pro-
mulgated and come into force with respect to the Republic of Bulgaria shall be considered part of the
domestic legislation of the country. They “shall supersede any domestic legislation stipulating other-
wise”.

Civil and Labour Code

Bulgaria is one of those South Eastern European countries that have a general anti-discrimination law.
The Law on Protection against Discrimination® — which entered into force in January 2004 — aims to
introduce comprehensive and unified equality legislation covering all Article 13 grounds and enforced
by a Protection against Discrimination Commission. It develops further the constitutional principles of
prohibition of discrimination and equality under Article 6 by establishing mechanisms for their practi-
cal implementation. With this anti-discrimination law the provisions of the Law on the Amendment of

¥ Summary report on non-discrimination legislation in Bulgaria, Dubrovnik, 24-25 June 2004, Vesselin Ilkov, senior expert at Ministry of Labour and So-
cial Policy.
* Promulgated in SG, N 86, of 30.09.2003.
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the Labour Code were further developed (coming into force on August 2004) which established com-
pliance with important ILO standards and EU Directives, including 2000/78/EC, 2000/43/EC and
75/117/EEC on the approximation of the laws of the member states relating to the application of the
principle of equal pay for men and women; 97/80/EC on the burden of proof in cases of sex discrimi-
nation; and 76/207/EEC on implementation of the principle of equal treatment of men and women as
regards access to employment, vocational training and promotion, and working conditions, amended by
Directive 2002/73/EC.

Enforcement machinery

A Commission on Protection against Discrimination is being established in Bulgaria. This special gov-
ernment body with the power to investigate complaints and impose sanctions on violators of the anti-
discrimination principle would represent an important step in reducing discrimination and providing ad-
equate remedies and redress for victims of discrimination. The decisions of the Commission may be ap-
pealed before the Supreme Administrative Court. It should be pointed out that Bulgaria adopted a law
establishing an Ombudsperson in May 2003.

CROATIA®

Constitutional provisions

Equality is guaranteed in the Republic of Croatia to members of all ethnic minorities, while liberty,
equality, ethnic or national equality and equality of men and women, social justice, and respect for hu-
man rights are among the supreme values of its constitutional system. The Constitution of the Republic
of Croatia states: “Everyone in the Republic of Croatia has rights and liberties, irrespective of their race,
skin colour, sex, language, religion, political or other conviction, ethnic or social origin, wealth, birth,
education, social position or other features. All are equal before the law.”

Civil and Labour Code

Over the last few years Croatia has adopted a whole set of laws that deal either directly or indirectly
with the problem of non-discrimination in employment and occupation. For instance, the Law on
Amendments to the Labour Code, which came into force in July 2003, lays down provisions protecting
against discrimination in a new way, in line with European legislation, forbidding both direct and indi-
rect discrimination, as well as providing protection for employees against harassment, including sexual
harassment.

The Equality of the Sexes Law, which came into force in July 2003, laid the foundation for the cre-
ation of equal opportunities for women and men in all areas of public and social life. This Law also for-
bids discrimination in recruitment and employment in the public and private sectors.

The Law on Professional and Vocational Rehabilitation and the Employment of Persons with Dis-
abilities,” which came into force in December 2002, constitutes the legal framework for the prevention
of discrimination against and the provision of assistance to persons with disabilities. Furthermore, the

* Non-Discrimination in the Area of Employment and Occupation in the Republic Of Croatia, Short Country Brief for the Meeting In Dubrovnik, 24-25
June 2004, Republic of Croatia, Ministry of the Economy, Labour and Entrepreneurship. Prepared by Lovrenka Brajkovic and Bulat Nenad Kazija.
* In the records of the Croatian Employment Institute, about 2.5% in total (or 7,500 persons) of persons with disabilities, about 60% of them men. In Croa-
tia the proportion of disabled persons of working age who are permanently employed is 7.4%. The others all receive benefits in the welfare system.
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Law prescribes that the rights of persons with disabilities to professional rehabilitation should be deter-
mined by the Croatian Employment Institute or the appropriate regional office.

The Constitutional Law on the Rights of Ethnic [National] Minorities, which came into force in De-
cember 2002, together with detailed regulations, created the conditions for the systematic exercise of
the rights of ethnic minorities. In addition, since 2003 Croatia has had a National Romany Programme.

In an effort to comply with EU directives Croatia adopted the Homosexual Unions Law, which came
into force in July 2003, prohibiting direct or indirect discrimination on the basis of a homosexual union
and on the fact of a homosexual orientation.

Enforcement machinery

When the Equality of the Sexes Law came into force, the Office for the Equality of the Sexes of the
Government of the Republic of Croatia was set up, an Ombudsperson for Sexual Equality was appoint-
ed, and in government bodies the institution of Coordinator (man or woman) for Equality of the Sexes
was established, as well as a Sexual Equality Commission of the Government of the Republic of Croa-
tia and a Sexual Equality Committee of the Croatian Parliament.

FYR MACEDONIA®

Constitutional provisions

Human rights and fundamental freedoms, including the principle of non-discrimination, are guaranteed
by the Constitution. The Constitution (1999) states: “Citizens of the Republic of Macedonia are equal
in their freedoms and rights, regardless of sex, race, colour of skin, national and social origin, political
and religious beliefs, property and social status. All citizens are equal before the Constitution and the
law.” The European Convention on Human Rights entered into force in FYR Macedonia in 1997. FYR
Macedonia has adopted several other international instruments, including the CEDAW Convention in
1991 (signing its Optional Protocol in 2000), and has ratified ILO Conventions 100 and 111. However,
as underlined by the Ombudsperson’s reports, while the rights of citizens are in principle respected, the
situation is still far from fully satisfactory.”

Civil and Labour Code

In accordance with the Labour Code employers shall not treat persons seeking employment unequally be-
cause of race, colour, sex, age, health and invalidity, religion, political and other beliefs, trade union mem-
bership, national or social background, family status, property or other personal matters. The principles of
equal remuneration and of equal treatment of men and women have been introduced in relation to employ-
ment, training, career advancement, and working conditions. Other laws incorporate in full the principle of
non-discrimination, such as the Laws on Judges, on Broadcasting, on Religious Communities and Religious
Groups, and on Secondary Education. While the law prohibits discrimination on the basis of disability, this
provision remains to be fully implemented. The Parliament has adopted a Declaration on the Protection and
Promotion of the Rights of Persons with Special Needs, which will have to be duly implemented.”

' ‘Non-discrimination’, Country Brief for Meeting in Dubrovnik, 24-24 June 2004, Ministry of Labour and Social Policy, Republic of Macedonia. Pre-
pared by Biljana Avramovska

* Sec(2004) 373, Commission staff working paper, Former Yugoslav Republic of Macedonia, Stabilisation and Association Report 2004 (COM(2004) 204 final).
* Op. cit.
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Enforcement machinery

Every citizen may invoke the protection of the rights and freedoms laid down in the Constitution before
the courts and the Constitutional Court in proceedings based upon the principles of priority and urgen-
cy. In addition, the Law on the Courts declares that everyone has the right to equal access to the courts
in protection of his/her rights and interests. In this regard, in accordance with the Law on Administra-
tive Organs, the administrative organs are also obliged to provide equal legal protection in the imple-
mentation of their rights, obligations and interests for everyone who appears in proceedings before
them.

The Criminal Code is a powerful instrument in the fight against racism, intolerance and discrimina-
tion on whatever grounds. A new law enhancing the Ombudsperson’s Office was enacted in September
2002, in compliance with the Ohrid Framework Agreement and Amendment XI of the Constitution.
However, the cooperation and assistance provided by the various administrations to the Ombudsperson
could be very much improved. As far as the activity of the Ombudsperson is concerned, although citi-
zens’ awareness of their rights is increasing (there was a 60 per cent increase in the number of com-
plaints to the Ombudsperson recently), it has not yet reached a high level.**

MOLDOVA®*

Constitutional provisions

The Constitution of the Republic of Moldova states: “Every citizen of the Republic of Moldova is equal
before the law and public authorities, irrespective of race, nationality, ethnic origin, language, religion,
sex, opinion, political affiliation, economic conditions or social origin.” Since it obtained independence,
the Republic of Moldova has ratified a number of international treaties related to equal rights, includ-
ing the UN Convention on the Elimination of all Forms of Racial Discrimination, the UN Convention
on the Elimination of Discrimination in the Field of Education, the CEDAW Convention, and ILO Con-
ventions 100 and 111.

Civil and Labour Code
The Labour Code establishes as fundamental principles governing employment relationships freedom
of labour, including the right to freely chosen or accepted work, the right of employees to dispose of
their labour, the right to choose one’s profession or occupation; prohibition of forced or compulsory
labour and discrimination in employment relationships; equal rights and opportunities of employees,
equality of employees, without any discrimination, in advancement, in accordance with their efficien-
cy, qualifications and length of service in a particular job, as well as in vocational training and addi-
tional training. However, the Labour Code stipulates that distinctions, exclusions, preferences or rights
of employees which are determined by the specific requirements of a job, as laid down by the relevant
legislation, do not constitute discrimination.

The principle of non-discrimination is also asserted in the Law on the Social Protection of Invalids,
the Law on Employment and the Law on the Civil Service. In addition, the Law on Education specifies
that the right to education is guaranteed, irrespective of nationality, sex, age, social origin and status,

* Op. cit.
* Summary report on non-discrimination legislation in the Republic of Moldova. Prepared by Katalina Dorn.
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political or religious reference, or criminal record, and the state ensures equal access to the state insti-
tutions of secondary education, vocational, secondary special and higher education in accordance with
abilities and skills.

With regard to gender equality, in February 2003 the Government of the Republic of Moldova adopt-
ed the National Plan entitled “Promotion of gender equality in society for 2003—2005”, aimed at pro-
moting equality between women and men. In this context, the draft law on equality between women and
men, which is to promote the self-affirmation of women in conditions of complete social equality with
men, promoting the principles of equal treatment and equality of opportunity for men and women was
elaborated and presented to the Government.

Enforcement machinery

To enforce the legislation on equality in employment and connected relationships, the state has estab-
lished a monitoring system under the Labour Inspectorate (2001) and the trade unions (2000). The lat-
ter have been empowered by the Trade Unions Act to play an important role in the enforcement of an-
ti-discrimination legislation alongside labour inspectors and judges.

ROMANIA?®

Constitutional provisions

Article 16 of the Constitution of Romania of 1991, as amended in 2003, forbids discrimination based
on race, nationality, ethnic origin, language, religion, sex, opinion, political allegiance, wealth or social
background.

Civil and Labour Code

In Romania the issue of discrimination is regulated by a patchwork of different laws. In an effort to
comply with EU Directive 2000/43/EC and other international instruments dealing with racial discrim-
ination, the Romanian government issued Ordinance No. 137/2000 on preventing and punishing all
forms of discrimination. Its amendment (Ordinance Government No. 77/2003) provides for equal rights
in the areas of employment, access to public services, health care, education, residence and the right to
personal dignity. This Ordinance forbids discrimination in a wide range of areas and on all the relevant
grounds, although age is not fully covered. However, the new Labour Code Act No. 53/2003 forbids
discrimination also on the ground of age.

This Ordinance fails to outline how its provisions will be related to the existing provisions on em-
ployment, health care, education and social services. Act No. 74/1999 on Ratification of the Revised
European Social Charter approved in Strasbourg in 1996, Order of State of the Minister of Labour and
Social Solidarity No. 508/2002 and Order of State of the Minister of Health and Family No. 933/2002
on Approval of the General Labour Protection Norms, Act No. 202/2003 on Equal Opportunities be-
tween Women and Men, Government Decision No. 967/1999 on the Establishment and Functioning of
the Inter-Ministerial Consultative Commission in the Area of Equal Opportunities for Women and Men,
Government Decision No. 1273/2000 on the Approval of the National Action Plan for Equal Opportu-
nities for Women and Men, Government Decision No. 737/2003 on the Establishment and Functioning

* Prepared by Denisa Pétragcu, Romania.
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of the Ministry of Labour, Social Solidarity and Family, all contain anti-discrimination principles. Law
No. 27/2004 completed the definition of discrimination, established the concept of harassment and laid
down penalties, modes of proof and the right of NGOs to participate in court proceedings.

In addition, Law No. 202/2002 on Equal Opportunities between Women and Men defines the principle
of equal pay for work of equal value.

Enforcement machinery

Under the Constitution, every person is entitled to bring a case before a court to defend their rights, lib-
erties and interests, and it is possible in accordance with the provisions of the Labour Code to seek le-
gal redress in any litigation connected with the conclusion, execution or modification of individual em-
ployment contracts. Law No. 48/2002 provides for all discrimination cases that the victim is entitled to
seek damages in court proportionate to the harm suffered, as well as to the reestablishment of the situ-
ation prior to discrimination, or the termination of the situation created by the discrimination, in accor-
dance with the law.

Romania possesses a special body for hearing discrimination cases. The National Council for Com-
bating Discrimination is an autonomous and independent body without restrictions or subject to the in-
fluence of other public institutions or authorities, whose purpose is to receive complaints and punish vi-
olations of anti-discrimination principles and provisions. Romania also has an Ombudsperson, whose
role is to protect citizens’ rights and freedoms, as well as to formulate, in the periodical reports submit-
ted to Parliament, legislative recommendations and concrete measures.

SERBIA AND MONTENEGRO?*

Constitutional provisions

In the case of Serbia and Montenegro many substantial questions arise: for example, what level of au-
thority — federal or republic — is responsible for non-discrimination issues. The situation is further com-
plicated by the fact that special conditions exist in Kosovo.*

Serbia and Montenegro is a signatory of the UN Convention on the Elimination of All Forms of Dis-
crimination against Women (CEDAW) and its accompanying Protocols. The legislation of the Republic
of Serbia has not yet been fully aligned with the applicable human rights standards and discriminatory
provisions and practices (especially concerning Roma and other vulnerable groups).

Civil and Labour Code

The Labour Code in Serbia guarantees employees’ rights to equal treatment irrespective of sex, race or
any other personal characteristics with respect to entering into an employment relationship, working
conditions, wage level, freedom of association, as well as other activities and rights and obligations aris-
ing from employment. Implementation of the principle of equality and non-discrimination is provided
for in the Charter of Human and Minority Rights and Civil Liberties, the Labour Code and the Law on
Employment and Employment Insurance.

¥ Brief on the framework of non-discrimination legislation in the Republic of Serbia. Prepaed by SneZzana Bogdanovic and Mirjana SamardZic.
*# Kosovo is under an Interim International Civilian Administration (UNMIK) after a decision of the UN Security Council of 10 June 1999 (Resolution
1244).
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Serbia’s new Law on Employment and Unemployment Insurance (2003) specifies the principle of
equal opportunity and treatment and the prohibition of discrimination in employment, and guarantees
equal accessibility to all jobs and equality of treatment in employment for both men and women.

According to the Charter on Human and Minority Rights and Civil Liberties, which has the force of
a constitutional law, the right to work shall be guaranteed in accordance with the law. Serbia and Mon-
tenegro shall create conditions in which everyone can earn a living by his/her own work, and everyone
shall have the right to free choice of work. This Charter only applies de facto in Serbia, as Montenegro
is preparing its own legislation. It should be pointed out that the complex division of competencies has
also led to difficulties in coordination and has affected the implementation of the state’s international
obligations.

According to the country report on Serbia, in practice there are clear limits to consistent compliance
with the principle of the equality of the sexes in relation to the right to work. In the first place this per-
tains to the possibility that the Law gives employers to recruit and conclude employment contracts with
persons who satisfy their personal criteria. Within this context, experience shows that when establish-
ing an employment relationship, some employers do not fully respect the equal opportunity principle.
Above all this pertains to the constraints imposed by employers in terms of the age of employees (es-
pecially when women’s jobs are in question, for example, that of secretary), but also to rights such as
maternity leave and child care leave. It is expected that the new Labour Code will regulate discrimina-
tion in a more detailed manner in line with EU Directive 76/207 and Guideline 2000/78 and ILO Fun-
damental Conventions 100 and 111.

Enforcement machinery
The Penal Code of the Republic of Serbia contains special provisions related to criminal acts in relation
to employment relationships. Supervision of implementation of the Labour Code — and so the provisions
regulating the prohibition of discrimination — is carried out by the Labour Inspectorate. The latter has
the authority to prohibit certain activities in the case of the most serious violations of the law.
Employees can seek enforcement of their rights against an employer’s decision by instituting pro-
ceedings at the competent court. The Law on Employment and Unemployment Insurance provides for
the indemnity of damages incurred due to discrimination in employment and the person considering
him/herself discriminated against under this law has the right to seek compensation by legal means.
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Annex 5: Case Studies

Case A:

The plaintiff, who has the status of a civil servant, works as a secondary school teacher part-time for the
defendant, a public authority of a member state. Full-time teachers there work for 24.5 hours per week,
which corresponds to 98 hours a month, based on an average of four weeks per month, whereas the ap-
plicant teaches for 15 hours per week, corresponding to 60 hours per month.

In December 1999 the plaintiff was required to teach 2.5 additional hours. Her request for remuner-
ation for those hours was rejected on the ground that the relevant legislation provided that excess hours
worked by a teacher who is a civil servant would be remunerated only when the additional work ex-
ceeded three hours in a month.

She therefore received no pay for the additional 2.5 hours worked.

The applicant goes before the administrative court.

The defendant submits that part-time teachers are treated in exactly the same manner as full-time
teachers. All teachers are entitled to remuneration if more than three additional hours are worked. In that
case the additional hours are remunerated in exactly the same manner. Equality of remuneration is en-
sured for both regular working hours and additional hours.

A few questions

1. What arguments could be brought forward by the applicant to support her claim?

Part-timers are treated differently since the burden of 3 additional hours is higher for part-timers than
for full-timers. Part-timers are predominantly females and therefore the national legislation at stake
could constitute indirect discrimination because of sex.

2. Is there any applicable Community legislation?
Article 141 EC and Article 1 of Directive 75/117.
(hand-out)

3. What is the basic principle of equal pay?

The principle of equal pay, as enshrined in Article 141 EC and Article 1 of Directive 75/117, means
that, for the same work or for work to which equal value is attributed, all discrimination on grounds of
sex with regard to the aspects and conditions of remuneration is prohibited unless that different treat-
ment is justified by an objective unrelated to sex or is not necessary to achieve the objective pursued
(see to that effect, inter alia, Case C-236/98 JamO [2000] ECR I-2189, paragraph 36; and Case C-
381/99 Brunnhofer [2001] ECR 1-4961, paragraphs 27 and 28).

4. Can the national court decide the case?

“Art. 234 EC

The Court of Justice shall have jurisdiction to give preliminary rulings concerning:
a) the interpretation of this Treaty;

b) the validity and interpretation of acts of the Community institutions...
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Where such a question is raised before any court or tribunal of a Member State, that Court or tribunal
may, if it considers that a decision on the question is necessary to enable it to give judgement, request
the Court of Justice to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law, that court or tribunal shall bring
the matter before the Court of Justice.”

5. What could be a preliminary question in our case?

“Is it compatible with Article 141 EC in conjunction with ... Directive 75/117 ... that men and women
teachers, part-time as well as full-time, who are officials ... are not granted remuneration for excess hours
worked if that additional work does not exceed three teaching hours in the calendar month?”

6. What is wrong with this question?

Article 234 EC allows only the interpretation of Community law, not the question of compatibility of
national legislation with Community law. Therefore the Court is reformulating the question, which by
itself would be inadmissible:

“By its question, the national court is essentially asking whether Article 141 EC and Article 1 of Di-
rective 75/117 must be interpreted as precluding national legislation which provides that teachers, part-
time as well as full-time, do not receive any remuneration for additional hours worked when the addi-
tional work does not exceed three hours per calendar month.”

7. What is pay in the sense of Article 141 and Article 1 of Directive 75/117?

“The term ‘pay’ referred to in Article 141 EC and Article 1 of Directive 75/117 comprises any other
consideration, in cash or in kind, present or future, provided that the worker receives it, even indirect-
ly, in respect of his employment from his employer (see in particular Case C-262/88 Barber [1990] ECR
I-1889, paragraph 12; and Brunnhofer, cited above, paragraph 33).”

8. What method of comparison is to be used?

“As regards the method to be used for comparing the pay of the workers concerned in order to deter-
mine whether the principle of equal pay is being complied with, again according to the case law, gen-
uine transparency permitting an effective review is assured only if that principle applies to each aspect
of remuneration granted to men and women, excluding any general overall assessment of all the con-
sideration paid to workers (see Barber, cited above, paragraphs 34 and 35; and Brunnhofer, cited above,
paragraph 35). Accordingly, a separate comparison is necessary in respect of the pay for regular hours
and the pay for additional hours.”

9. Is there different treatment of part-timers in comparison with full-timers?

“Although that pay may appear to be equal inasmuch as the entitlement to remuneration for additional
hours is triggered only after three additional hours have been worked by part-time and full-time teach-
ers, three additional hours is in fact a greater burden for part-time teachers than it is for full-time teach-
ers. A full-time teacher must work an additional three hours over his regular monthly schedule of 98
hours, which is approximately 3% extra, in order to be paid for his additional hours, whilst a part-time
teacher must work three hours more than his monthly 60 hours, which is 5% extra. Since the number of
additional teaching hours giving entitlement to pay is not reduced for part-time teachers in a manner
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proportionate to their working hours, they receive different treatment compared with full-time teachers
as regards pay for additional teaching hours.”

10. What follows from such different treatment?

“It is for the national court to determine, first, whether the different treatment established by the legis-
lation in question affects considerably more women than men and, second, whether there is an objec-
tive unrelated to sex which justifies such different treatment and whether it is necessary to achieve the
objective pursued (see, to that effect, Case C-278/93 Freers and Speckmann [1996] ECR I-1165, para-
graph 28).”

And the Court of Justice concludes:

“In those circumstances, the question referred for a preliminary ruling should be answered as follows:
Article 141 EC and Article 1 of Directive 75/117 must be interpreted as precluding national legisla-

tion which provides that teachers, part-time as well as full-time, do not receive any remuneration for ad-

ditional hours worked when the additional work does not exceed three hours per calendar month, if that

different treatment affects considerably more women than men and if there is no objective unrelated to

sex which justifies that different treatment or it is not necessary to achieve the objective pursued.”

Case B:
The plaintiff was born in 1947 and is therefore 57 years old.

In June 2003 the plaintiff and the defendant, a private employer, concluded an employment contract
which contained the following clause:

“Clause 5: Term of employment

1. Employment shall run for a fixed term, commencing on 1 July 2003 and ending on 28 February 2004.
2. The fixed term is based on the statutory provision concerning the relaxation of restrictions on fixed-
term employment for older workers set out in the fourth sentence, in conjunction with the first sentence,
of Paragraph 14(3) of the TzBfG (Teilzeit- und Befristungsgesetz — Law on Part-Time Working and
Fixed-Term Employment Contracts) because the employee is older than 52 years of age.”

The national legislation concerning fixed-term contracts developed as follows:

Until 1985, German labour law did not include any statutory provisions on fixed-term employment re-
lationships. Instead, rules governing such relationships were developed by means of case law. To ensure
that statutory protection against dismissal would not be undermined by the imposition of fixed terms of
employment, the courts established that, where the Kiindigungsschutzgesetz (Law on Protection against
Dismissal) was applicable, the imposition of a fixed term had to have an “objective justification”.

In 1985 the Beschiftigungsforderungsgesetz (Law on Employment Promotion 1985), paragraph 1 (1),
provided, in principle, that, unless there was an objective justification, fixed-term employment rela-
tionships could be renewed no more than three times (in direct succession) and could be concluded over
a maximum total duration of two years. Under Paragraph 1(2), a fixed term could be imposed, without
the need for objective justification, in respect of persons aged 60 and over.

As of 1 January 2001 the possibility of concluding fixed-term contracts without objective justifica-
tion was broadened to cover all persons aged 58 or over (Gesetz iiber Teilzeitarbeit und befristete Ar-
beitsvertrige, TzBfG — Law on Part-time Working and Fixed-Term Employment Contracts).
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As of 1 January 2004 the age limit was lowered again. It is now possible to conclude fixed-term con-
tracts without objective justification with persons aged 52 and over (Modification of the TzBfG through
the so-called Hartz Reform).

The plaintiff believes that the German legislation is contrary to Community law and that his work
contract should continue as an indefinite work contract beyond 28 February 2004.

The defendant contends that the very fact that older workers are difficult to place in the labour mar-
ket constitutes an objective reason.

Since no agreement could be reached between the parties, the plaintiff files a suit against the defen-
dant before the Labour Court.

A few questions

1. Is there any applicable Community legislation?

Directive 1999/70/EC and Directive 2000/78/EC
(hand-out)

2. Concentrating on Directive 2000/78/EC, what are the provisions on age as a reason for unequal
treatment?
Recitals 8, 13, 25

Art. 2: Concept of discrimination

Art. 3: Scope

Art. 6: Justification of differences of treatment on grounds of age

Art. 18: Implementation, paragraphs 1 and 2

On age the UK, Germany, Belgium, the Netherlands, and Sweden asked for three years’ prolongation;
Denmark for one year.

Austria’s request was rejected because no particular conditions were cited.

On disability, France asked for three years’ prolongation, the UK and Denmark for one year.
New Member States did not ask for any prolongation before 1/5/04, therefore an obligation to comply
with the Directive exists as of 1/5/04.

3. Is there a difference of treatment because of age on the basis of the existing legislation?
Persons under 52 years of age enjoy legal protection against dismissal.

Fixed-term contracts lead to termination of work contract without dismissal, therefore the termination
of such a contract does not fall under the possible legal review by a labour court.

Fixed-term contracts with persons under 52 years of age are limited in respect of maximum duration
(2 years) and maximum number of renewals (3).

Persons of 52 years and over are therefore deprived of specific social protection just because of age.
Thus there is indeed a difference in treatment because of age.

4. Does Article 3, Paragraph 3 exclude the applicability of the Directive in such a case?

Article 3 excludes only state schemes linked to payments of any kind by the Member State. The exist-
ing legislation does not provide any payment by the state. Reducing labour costs by lowering social pro-
tection cannot be considered as payment by the state.
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5. Can this difference in treatment be justified according to Article 6?

Preconditions of Article 6 are:

a) a legitimate aim, including legitimate employment policy, labour market and vocational training ob-
jectives;

b) means must be appropriate and necessary.

Is enhancing the employability of elderly people a legitimate objective? Probably yes.
Are the means appropriate and necessary (principle of proportionality)? Doubtful.
There is a large margin of appreciation for Member States, but according to the ECJ:

“Mere generalisations concerning the capacity of a specific measure to encourage recruitment are not
enough to show that the aim of the disputed rule is unrelated to any discrimination based on sex nor to
provide evidence on the basis of which it could reasonably be considered that the means chosen were
suitable for achieving that aim” (Judgment of the Court of 9 February 1999, Case C-167/97, Seymour-
Smith, ECR 1999, Page 1-006).

Is there a reasonable probability that employers would conclude work contracts with persons of 52
years of age and older only if they can conclude fixed-term work contracts, and only fixed-term con-
tracts without limitation?

Is it proportionate to lower substantially the social protection of all workers of a specific age group
(52 and older) so that some workers will get a job? Are there not alternative means to achieve the same
objective with less burdensome conditions? For example, the same aim could be achieved if only per-
sons over a certain age could be employed on fixed-term contracts after a certain period of unemploy-
ment, for instance, one year. Or, fixed-term contracts with persons of a certain age may be allowed but
only for a certain number of years (less than the present 15 years), or with fewer than a certain number
of renewals.

6. What happens if a member state has used the prolongation possibility contained in Article 18, Para-
graph 2?

If the end of the employment contract lies beyond the transposition period, then the case falls within the
scope of the Directive. See ECJ Judgement of 29 January 2002, Case C-162/00, Pokrzeptowicz-Meyer,
ECR 2002, page I-1049.

If the end of the employment contract lies before the end of the transposition period, then the obliga-
tion of the member state is to refrain from enacting any legislation which seriously endangers the aim
and objective of the Directive in question. See ECJ, Judgement of 18 December 1997, case C-129/96,
Inter-Environnement Wallonie, ECR 1997, page 1-7411:

“Although the Member States are not obliged to adopt those measures before the end of the period
prescribed for transposition, it follows from the second paragraph of [former] Article 5 in conjunction
with the third paragraph of [former] Article 189 of the Treaty and from the Directive itself that during
that period they must refrain from taking any measures liable seriously to compromise the result pre-
scribed.”

Case C

The largest national public university has recently adopted an administrative regulation prohibiting the
wearing of headscarves by female students. Any female student who violates the regulation will be sus-
pended from school.
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In the country in question, a large percentage of the population is Muslim. It is not an Islamic country,
nor is Islam the national religion. In fact, the Constitution promotes secularism to ensure national secu-
rity.

A female student has challenged the University administrative regulation on grounds of sex and reli-
gious discrimination, using ILO Convention No. 111, which the Government has ratified, EU directives
and national laws prohibiting discrimination on the grounds of sex and religion.

The University replies that the rules are to protect public security and ensure secularism. They con-
tend that headscarves are worn by militant Islamic group members who are terrorists and who threaten
national peace and security.

Since the regulation came into force the percentage of female Muslim university students enrolled in
the university has declined by 50 per cent and the percentage of male Muslim university students has
slightly increased.

Please identify the issues and make a judgement, giving your reasons.
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Annex 6: List of Documents

Country Briefs:

» Albania

» Bosnia and Herzegovina
* Bulgaria

* Croatia

* Moldova

* Romania

» Serbia

ILO Documents:

» Global Report under the follow-up to the ILO Declaration on Fundamental Principles and Rights at
Work 2003: Time for Equality at Work.

» Global Report under the follow-up to the ILO Declaration on Fundamental Principles and Rights at
Work 2004: Organizing for Social Justice.

» A. Blackett and C. Sheppard: The Links between Collective Bargaining and Equality, DECLARA-
TION Working Paper/10/2003.

» C100 Equal Remuneration Convention, 1951 (translated into Serbo-Croat).

» C111 Discrimination (Employment and Occupation) Convention, 1958 (translated into Serbo-Croat).

« C156 Workers with Family Responsibilities Convention, 1981 (translated into Serbo-Croat).

» R90 Equal Remuneration Recommendation, 1951.

e RI111 Discrimination (Employment and Occupation) Recommendation, 1958.

European Commission/Council/Parliament:

» Council Directive 2000/43/EC of June 2000, implementing the principle of equal treatment between
persons irrespective of racial and ethnic origin.

» Council Directive 2000/78/EC of November 2000, establishing a framework of equal treatment in
employment and occupation.

» Directive 2000/73/EC of the European Parliament and of the Council of 23 September 2002, amend-
ment to Council Directive 76/207/EEC on the implementation of the principle of equal treatment for
men and women as regards employment, vocational training, promotion and working conditions.

» Draft Treaty for establishing a Constitution for Europe (2003/C169/01), 18 July 2003.

» Consolidated Version of the Treaty establishing the European Community.

» Article 141/EC.

» Council Directive 75/117/EEC of February 1975, on the approximation of laws of member states re-
lating to the application of the principle of equal payment for men and women.

» Promoting Diversity: 21 bodies promoting diversity and combating discrimination in the EU — Ex-
ecutive Summary. DG Employment and Social Affairs, D 4, May 2002.
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CASE A:

* Hand-out Case A

» Answer Sheet Case A

* Opinion of Advocate General Jacobs
* Judgement of the Court

CASE B:

e Hand-out Case B

e Answer Sheet Case B

* Judgement of the Court

CASE C:



