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Foreword

The countries of South Eastern Europe (SEE countries) — whether acceding EU countries such as Bul-
garia and Romania, candidate countries, such as Croatia and the Former Yugoslav Republic of Mace-
donia,! or countries linked to the EU through the Stabilisation and Association Process, such as Alba-
nia, Bosnia and Herzegovina, Moldova, and Serbia and Montenegro including Kosovo as defined by the
UN Security Council Resolution No. 1244 — have made significant efforts since the beginning of their
transition process in order to upgrade their national labour law and to bring it closer to mainstream Eu-
ropean practices. They have adopted a whole series of laws in the field of fundamental principles and
rights concerning work, employment and social protection, including areas such as occupational safety
and health and labour inspection. In doing so, they have supplied a functioning legal framework to both
sides of industry to regulate their employment relations. The legal framework put in place is also meant
to protect workers, whose position in the employment relationship is weakest.

The ILO, in accordance with its constitutional mandate — that is, to provide technical assistance to its
member states in the framing of their labour legislation — has over the years assisted many SEE coun-
tries in formulating a modern legal framework in line with international labour standards and European
practices in labour law.

As is the case in all industrialised countries, both from Western and Central Europe, labour law in
SEE countries has been challenged by the changes affecting patterns of work organisation, such as de-
centralisation, delocalisation, subcontracting and outsourcing, which have become common features of
present-day post-Fordist organisational patterns. As a result of these new patterns of work organisation
many workers who are objectively dependent on the person or enterprise for whom they work are, legal-
ly speaking, no longer workers of that person or that enterprise. In many cases they have contractor
rather than employee status. In many other cases they are employees of contractors rather than employ-
ees of the enterprise for which they actually work.

It 1s well known that this phenomenon has far-reaching effects on the protection of workers. This
needs to be addressed if labour law is to maintain its principal aim, namely to protect workers. SEE
countries need to reflect on the appropriate legal and practical solutions to the consequences of the trans-
formation of work organisation for the regulation of the employment relationship.

They also need to strengthen their labour law with a view to better tackling new issues such as pre-
vention of discrimination in the labour market, promotion of equal opportunities, balancing labour mar-
ket flexibility and security, and information and consultation of workers.

In this context, regional cooperation through exchange of information and joint expert meetings to
discuss problems of common concern in the area of labour law reform is crucial for the purpose of learn-
ing from each other and finding common approaches to similar labour-law challenges.

It was with a view to promoting regional cooperation among SEE countries on labour law issues, in-
cluding regulation of the employment relationship, that the ILO Subregional Office for Central and
Eastern Europe in Budapest in 2003 initiated (with the support of the Geneva-based Department for So-
cial Dialogue, Labour Law and Labour Administration (DIALOGUE) and the Programme for Social Di-
alogue of the International Training Centre in Turin), a network of experts in labour law and labour re-
lations (LLN). This initiative was taken in the framework of the technical cooperation project on ‘Pro-

!'In 2005 the EU recognised the Former Yugoslav Republic of Macedonia as a membership candidate. However, the latter has not yet started accession ne-
gotiations with the EU, unlike Croatia which did so in October 2005.
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moting social dialogue and enhancing the expertise in labour legislation in the recipient countries of the
Stability Pact for South Eastern Europe’. This project is financed by the governments of France (as the
main donor), Belgium and Italy.

The creation of the network has been one of the project’s most successful activities. It is considered
by several governments in the region as a very useful tool for training, knowledge dissemination (pub-
lications) and regional cooperation in the broad area of labour law and labour relations.

This network commenced operations in 2003 and has met three times. The third meeting, which took
place in Mamaia, Romania, in July 2005 and is the subject of the present report, addressed the impor-
tant topic of employment relationship, including employment contract modalities and termination of
employment.

The issue of employment relations is on the agenda of the International Labour Conference this year.
This indicates the topicality of the subject and reflects the desire of the international community to find
a common answer to the problem of lack of protection of workers in light of the transformation of work
organisation patterns.

As the present report shows, much work remains to be done to find appropriate responses to the lack
of workers’ protection. We trust that the information contained in this report will serve as a starting point
for further and deeper reflection among all stakeholders in the countries of South Eastern Europe and
beyond on how the employment relationship may be regulated to offer workers better protection, while
at the same time granting enterprises the flexibility they need for their operations.

Petra Ulshoefer Youcef Ghellab
Director Senior Specialist in Social Dialogue
ILO Subregional Office for Central and Industrial Relations
and Eastern Europe, Budapest ILO Subregional Office for Central

and Eastern Europe, Budapest



1. Background and objectives of the meeting

1.1 Background

Together with the Geneva-based Department for Social Dialogue, Labour Law and Labour Adminis-
tration (DIALOGUE) and the Turin-based Programme for Social Dialogue of the ILO International
Training Centre, in 2003 the ILO Subregional Office for Central and Eastern Europe in Budapest (here-
mafter: SRO Budapest) initiated a network of experts in labour law and labour relations (LLN) in the
South Eastern countries of Europe (hereinafter the SEE countries). It is made up of high-level officials
dealing with labour law and labour relations in the ministries in charge of labour in SEE countries. Its
main objective is to enhance national expertise in labour law and labour relations and to promote re-
gional cooperation among the participating ministries in these two areas.? It meets once a year to ex-
amine a subject of common interest in the fields of labour law and social dialogue.

LLN meetings benefit from the financial support of a technical cooperation project on promoting so-
cial dialogue and strengthening labour law expertise in the recipient countries of the Stability Pact for
South Eastern Europe.? The governments of France (main donor), Italy and Belgium finance this pro-
ject. The first LLN meeting was held in 2003 in Turin. It dealt with labour law reform in general* and
the role of labour administration in a market economy. In 2004, the LLN met in Dubrovnik, and exam-
ined non-discrimination in employment and occupations.’ In 2005 the topic examined® was trends in
employment law in Europe.

Why employment law?

Most SEE countries are presently engaged in a process of adjusting their labour and employment law
to developments on the labour market. Indeed, the issue of the employment relationship has been at the
heart of social partners’, governments’ and law makers’ concerns in the region (and elsewhere’). De-
bate on this question has centred especially on such issues as so-called triangular employment rela-
tionships, the legal status of home workers and subcontractors, and the use of civil law arrangements
for the performance of dependent work or the provision of dependent services.

This debate takes place at a time when far-reaching changes are under way in the patterns of work or-
ganisation. Such changes have had a significant impact on the regulation of employment relations and have
presented labour law with huge challenges. They need to be examined and understood in order to ensure
that the labour law maintains its principal aim, which is to regulate the employment relationship with a
view to protecting workers while at the same time not interfering with legitimate business interests.

1.2 Objectives of the meeting
a) To get up to date with the current international debate on regulation of the employment relationship,

in particular the current preparatory work of the ILO in view of the adoption of an international stan-
dard in 2006.

2 For more information see Annex 1 that describes the network activities.

3 ILO Technical Cooperation Project: ‘Social Cohesion Initiative of the Stability Pact: Strengthening social dialogue and tripartism and enhancing the tech-
nical expertise in labour law in the countries of South Eastern Europe’.

4 See report prepared by DIALOGUE, Turin Training Centre and SRO Budapest.

5 For more details, see Y. Ghellab, ‘Non-discrimination in employment and occupation’.

6 Topics are democratically agreed upon by members of the LLN.

7 See below, the debate of this question at the ILO.



b) To examine the stipulations of ILO standards and EC law relating to the contract of employment,
more especially on termination of employment on the employer’s initiative.

c¢) To exchange views and ideas on current trends in the regulation of the employment relationship in
SEE countries.

d) To enable the participants to use the knowledge acquired in drafting legislative provisions on the
employment relationship.

2. Content, structure and outcome of the meeting

The participants were asked to prepare country briefs addressing the main trends in their labour law,
on the basis of TORs prepared by the ILO. These briefs provide detailed information on the regulation
of employment relations in SEE countries. They provide:

a) an insight into the changes in the legal system with respect to the principles of non-discrimination
following the LLN’s 2004 meeting;

b) an in-depth discussion and exchange of views and experiences among the participants on the cur-
rent status of labour and employment law reforms in SEE countries.

2.1 Follow-up to the second meeting on non-discrimination in employment and occu-
pation

After the opening session Mr Youcef Ghellab, LLN coordinator, presented the results of a survey con-
ducted by SRO Budapest on the changes experienced by the participating countries in the development
of legislation combating discrimination in employment and occupation and on use of the knowledge ac-
quired by LLN members at the 2004 meeting.

The survey results were as follows:

New legislation on non-discrimination in employment and occupation was in preparation or had been
introduced in several countries. For instance, in Moldova a law amending the law on employment and
protection of persons seeking employment was adopted in 2005 and a law on gender equality was adopt-
ed by Parliament and came into force in March 2006.

In the Province of Kosovo (Serbia and Montenegro), as defined by UN Security Council Resolution
1244 (hereinafter: ‘Kosovo’), a law on non-discrimination was adopted in 2004, while in Romania the
law on gender equality (202/2002) was amended and the National Agency for Equal Opportunities was
founded.

In other countries the issue of non-discrimination in employment and occupation has been dealt with
within the framework of other legislative acts. For instance, in Albania, a draft law on labour inspection
prepared by the Ministry of Labour and Social Affairs in 2005 addressed the issue of non-discrimina-
tion in respect of such issues as employment and dismissal of workers. This draft law awaits the ap-
proval of the government before being submitted to Parliament. At the same time, the national plan for
the approximation of legislation with the EU acquis covered non-discrimination issues.

In Republika Srpska two laws entered into force in 2005: (1) on professional rehabilitation, vocation-
al training and employment of disabled persons, and (ii) on employment of aliens and people without
citizenship. Similar legislation was planned in the Federation of BiH. In Serbia, the labour law adopt-
ed in July 2005 regulated in great detail the issue of non-discrimination in employment and occupation,
while paying due attention to ILO standards and EC Law.



In a third group of countries institutional and practical steps have been taken to enforce the principle
of non-discrimination. For instance, in Croatia a national strategy against all kinds of discrimination
was defined in 2005. In Bulgaria the commission for protection against discrimination (hereinafter ‘the
Commission’), which was established under the Protection against Discrimination LAW (PDL), adopt-
ed in September 2003, commenced operations on 1 November 2005, examining individual complaints
and signals from juridical and natural persons alleging discrimination cases. The Commission has
formed six permanent specialist panels that deal with individual complaints and communications from
juridical and natural persons: (i) on ethnic and racial grounds; (i1) on grounds of gender, human genome
and labour rights protection; (iii) on grounds of nationality, citizenship, origin, religion or belief; (iv) on
grounds of education, conviction or opinion, political affiliation, personal and social status; (v) on
grounds of disability, age and sexual orientation; and (vi) on grounds of marital and property status.

So far, most (nearly 90) complaints and communications have been on ethnic grounds, followed by
those on social status and conviction or opinion (17), exercising rights in accordance with current labour
legislation (10) and religion or belief (11). Complaints on gender grounds are always combined with
other grounds. So far the Commission has issued two obligatory prescriptions to employers and trade
unions under Art. 47(1), point 4 of PDL. The Commission has adopted two proposals for amendment
of the Council of Ministers’ Decree and the Family Code.

The LLN members indicated that they had used the knowledge acquired on non-discrimination issues
via participation in the drafting of new legislative provisions in this field, the conduct of public hear-
ings and the improvement of existing legislation. Other forms of use of the knowledge acquired in the
field of non-discrimination included the following: advising the social partners and participation in the
definition of competencies of national agencies for equality.

2.2 The employment relationship: a conceptual framework

The first working session was introduced by Arturo Bronstein, Senior ILO Labour Law Policy Ad-
viser. It focused on the concept of the employment relationship. Mr Bronstein called attention to the fact
that labour laws are meant to protect employees, not ‘mere’ workers. As a general rule, those who have
employee status are protected by labour law, while those without such status are not. Dependent work
pursuant to a contract of employment or an employment relationship was for many years the standard
pattern of employment in most industrialised countries. Hence most workers had employee status and
so enjoyed labour law (and social security) protection. These days an increasing number of workers per-
form work or provide services under the same kind of conditions of subordination or dependency, but
on the basis of a civil-law contract, which means that they are denied employee status and therefore are
denied labour law and social security protection. In view of this phenomenon, definition of who is an
employee and who is not has become a crucial issue in labour law.

Although international labour standards apply to all employees, there is no ILO definition of ‘em-
ployee’. There is no EU definition either. Indeed, most EC directives specify that the term employee is
to be defined nationally, in accordance with national law or, where appropriate, by case law.

During most of the twentieth century the organisation of work was based first on the Taylorist model
and thereafter on the Fordist one. Under both models workers were typically in a full-time employment
relationship with a single employer. They performed well-defined tasks, which changed very little
throughout their employment. They had the expectation of working indefinitely for the same employer
until they were eligible for a pension. They worked in big plants employing hundreds or even thousands
of workers. They tended to be unionised, and in most cases were covered by a collective agreement.



However, in recent decades there has been a significant shift from the Fordist to the so-called post-
Fordist model. Firstly, the industry-based economy has given way to the knowledge-based economy (in
which software plays a role comparable to that of oil in the twentieth century). Secondly, the decen-
tralised post-Fordist pattern of work organisation has taken over from the integrated Fordist enterprise.
Like Fordist organisations, post-Fordist enterprises maintain a strategic business unity, but the different
production and commercial operations of their businesses are disaggregated and outsourced to external
partners. Decentralisation, delocalisation, subcontracting and outsourcing have become common fea-
tures of post-Fordist organisation. As a result, many workers who are objectively dependent on the per-
son or enterprise for which they perform work or provide services are legally no longer in an employ-
ment relationship with them. In many cases they have contractor rather than employee status. In many
other cases they are employees of contractors rather than of the enterprise for which they to all intents
and purposes work.

These are worldwide trends which therefore also affect SEE countries. Obviously, the latter encounter
similar difficulties when seeking to regulate the employment relationship. This phenomenon has far-
reaching effects on workers’ protection. These include, but are not limited to, the following:

a) lack of protection of workers and an increase in the precariousness of their employment;

b) a fall in social security contributions and tax collection;

¢) an increase in disputes brought before the courts;

d) third parties are less protected in case of accidents: while an enterprise is liable for damages caused
by their employees to third parties they may avoid liability when the same damages are caused by
independent contractors (for example, accidents caused by truck drivers are to be assumed by the
enterprise when the driver is an employee but are assumed by the driver himself when the latter is
legally an independent freighter);

e) so-called business risk is transferred from the employer to the worker: in off-peak periods an en-
terprise can get rid of an independent contractor much more easily than it can get rid of a worker.

The debate in the ILO

The issue of the employment relationship has been tackled by the ILO from a number of different
viewpoints. As early as the 1970s and the 1980s a number of sectoral meetings addressed the subcon-
tracting of manpower as a pattern of work organisation in some industries (oil, forestry and construc-
tion, for example, in which a high proportion of workers are self-employed or work for contractors and
subcontractors). More recently, the ILO has addressed home working, temporary work and the perfor-
mance of dependent work under civil law arrangements.

ILO work on these subjects has led to the adoption of the Home Work Convention 1996 (No. 177)
and the Private Employment Agencies Convention 1997 (No. 181) and their accompanying recommen-
dations (nos. 184 and 188 respectively). The Private Employment Agencies Convention also deals with
the supply of workforce by temporary work agencies.® In this convention the ILO changed its previous

8 For the purpose of Convention 181 the term private employment agency means any natural or legal person, independent of the public authorities, which
provides one or more of the following labour market services:

(a) services for matching offers of and applications for employment, without the private employment agency becoming a party to the employment relation-
ships which may arise there from;

(b) services consisting of employing workers with a view to making them available to a third party, who may be a natural or legal person (referred to
below as a ‘user enterprise’) which assigns their tasks and supervises the execution of these tasks;

(c) other services relating to job seeking, determined by the competent authority after consulting the most representative employers and workers’ organi-
sations, such as the provision of information, that do not set out to match specific offers of and applications for employment.



approach, expressed for example in Conventions 34 and 97, which advocated the suppression of fee-
charging employment agencies. Under Convention 181 both private placement and the supply of tem-
porary workers are legitimate activities, provided that adequate protection is afforded to the workers
concerned.

By contrast, the discussion on so-called contract work has so far not borne fruit in the form of ILO
standards. It is true that a double discussion took place in the 1997-1998 sessions of the Conference.
However, the relevant technical committee took the view that the question then under discussion raised
too many and diverse conceptual and terminological problems The Committee was not able to draft
standards on these questions; instead it drafted a resolution which called for the ILO to further address
the question with a view to eventually adopting standards if such adoption was considered necessary by
the Conference. The Conference endorsed the resolution and the Governing Body instructed the Office
to undertake research and convene a meeting of experts in May 2000.

A great deal of research was made as a result this mandate.” It helped the Office to reformulate the
question in the form of an issue paper submitted to the above-mentioned meeting of experts. That meet-
ing solved most of the terminological questions and acknowledged the need to formulate a policy to pro-
tect workers whose employee status was not well defined (so-called grey zone workers). The experts
considered that the ILO might adopt standards on the matter.

The following step consisted in a General Discussion of the Conference in 2003 on ‘The scope of the
employment relationship’. The Office report on this discussion!'? drew attention to a number of ways in
which workers were left outside an employment relationship, and it identified possible solutions to tack-
le the problem of defining employee status. Labour law provisions, case law and codes of good practice
were highlighted. In this connection Mr Bronstein drew attention to an Irish (bipartite) code of practice
which provides worthwhile guidance on the assessment of whether a worker is in an employment rela-
tionship.

After a difficult discussion the Conference adopted conclusions which acknowledged the topicality
of this issue.!’ Among other things, the conclusions agreed that the Conference should adopt a Recom-
mendation focusing on disguised employment relationships and the need for mechanisms to ensure that
persons with an employment relationship have access to the protection to which they are entitled at na-
tional level. Such a Recommendation should provide guidance to member states without defining the
substance of the employment relationship universally.

The next step would be a discussion by the 95th Session of the Conference 2006 of an item on the
employment relationship, with a view to adopting a Recommendation. 1o this end the Office has pre-
pared a Report!'? in accordance with the Standing Orders of the Conference. The Report introduced a
questionnaire which members were asked to reply to. This would permit the Office to elaborate a draft
recommendation to be submitted to the Conference. Mr Bronstein presented both the Report and the
questionnaire, and requested that LLN members urge their ministries to reply to it.

Discussions at the LLN meeting
The participants discussed the role of judges at national level in establishing the real nature of an un-
clear employment relationship. They considered that it was up to the judge to decide whether a worker

9 Available at the ILO webpage: http://www.ilo.org/public/english/dialogue/ifpdial/ll/er.htm
10 Available online: http://www.ilo.org/public/english/standards/relm/ilc/ilc91/pdf/rep-v.pdf
11 Available online: http://www.ilo.org/public/english/dialogue/ifpdial/ll/er_conc.htm

12 Available online: http://www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-v-1.pdf



performing particular tasks for an employer — or several employers — was an employee or not. For in-
stance, in some countries, such as France, case law has contributed significantly to clarifying the legal
status of employees. However, according to several participants no such case law had emerged in their
countries so far, though it is likely it will become an important issue in the future.

It was observed that in many cases the law needs to intervene to clarify grey zones. For example, in
France the law has decided that home workers are employees, while in the UK they are not (although
they can benefit from a minimum wage). Similarly, under Canadian law so-called dependent contractors
are deemed to be employees, not self-employed providers of services. In the case of triangular employ-
ment relationships the law or the judge frequently need to intervene to determine who the employer is.

It was discussed whether it was necessary for national law to provide a definition of ‘employee’. It
was observed that the national law of many countries lays down who is an employee but in some coun-
tries the definition is provided by administrative practice or case law. It was further observed that most
legal definitions are framed in accordance with Taylorist—Fordist work patterns: in many cases they
have become too narrow and are not adapted to today’s labour market realities. The current challenge
facing tripartite constituents and lawmakers is how to adapt these definitions to better reflect the emerg-
ing features of the employment relationship.

Another issue referred to the need for the employment contract to be produced in writing. While the
labour laws of most SEE countries provide that a contract of employment must be in writing Mr Bron-
stein noted that under EC law the employer is obligated merely to provide the worker with written par-
ticulars of the terms and conditions applying to the contract of employment or the employment rela-
tionship. It is therefore not mandatory that a contract of employment be made in writing. Furthermore,
the absence of a written contract of employment does not prevent an employee from submitting a claim
against their employer, arising out of their employment relationship, since the existence of the latter can
be supported by other evidence.

2.3 Employment law in SEE countries'3

The second and third working sessions were dedicated to national presentations on labour and em-
ployment law. These presentations did not cover the labour system as a whole but focused on a few im-
portant issues, including labour legislation in general, the basic rules applying to contracts of employ-
ment, fixed-term work, temporary work, termination of employment, constructive dismissal and labour
dispute settlement.

2.3.1 Brief introduction to labour legislation in SEE countries

Labour legislations vary significantly among the SEE countries. Nevertheless, there are also many
similarities: for instance, the contract of employment is defined by law, and labour market intermedia-
tion is carried out by both the Public Employment Service and private agencies, although many coun-
tries have not yet regulated the latter. In all countries it is assumed that a contract of employment is
agreed upon for an unspecified period of time, although the use of fixed-term contracts is also accept-
ed under more or less stringent conditions.

Several countries have undertaken to transpose EC law, albeit with different levels of intensity. The
greatest efforts have obviously been made in the countries — Bulgaria, Croatia and Romania — which ex-
pect to join the EU in the foreseeable future. Nonetheless, other SEE countries, such as Serbia and Mon-

13 All South East European countries (SEE Countries), except for the Former Yugoslav Republic of Macedonia, were represented at the meeting.



tenegro, have also made efforts, for example with respect to provisions on collective dismissal.!# Har-
monisation with EC labour law is also on the agenda in Albania.

All SEE countries have a Labour Code or comprehensive Labour Act, though it may have a different
name in different countries. It generally includes both collective and individual labour law issues, al-
though some specific issues — such as trade union organisation, settlement of labour disputes and the
right to strike — may be addressed by separate legislation. In addition, most of them have adopted spe-
cific legislation dealing with specific issues such as employment promotion, employment of special cat-
egories of workers (for example, workers with disabilities), vocational training, and so on.

The constitutions of most SEE countries also include provisions dealing with labour rights.

Most SEE countries have a Public Employment Service to assist job seekers. Private employment
agencies are also active in some of these countries. Albania, Bulgaria and Moldova have ratified the ILO
Private Employment Agencies Convention 1997 (No. 181). Several countries (Bosnia and Herzegovina,
Montenegro) have separate legislation on the employment of foreigners. Others, like Bulgaria and Mon-
tenegro, have laws on the employment of their own citizens abroad. Croatia has ad hoc legislation on
the employment of workers with disabilities. More detailed information is offered in the national coun-
try briefs.

Besides legislation, collective agreements may represent an important source of labour regulation.
However, in most SEE countries collective bargaining is still underdeveloped at both the branch and
company levels. There are many reasons for that: lack of organisation of the social partners, particular-
ly employers’ associations, at branch level; lack of workers’ representation at company level, particu-
larly in the expanding competitive sector; and a lack of institutional framework and support for negoti-
ations, including an effective system of conciliation and mediation. For instance, in Romania there are
32 branches, according to the national classification of economic activities, only 14 of which are cov-
ered by a collective agreement. In the remaining 18 branches no collective agreement could be signed
because of the lack of appropriate employers’ structures.

The same argument applies to Croatia where there are no collective agreements in sectors such as
agriculture and forestry, fisheries, transport and communication and financial intermediation. In Croat-
1a collective bargaining coverage is very uneven: while a large proportion of public sector employees
are covered by a collective agreement, in the private sector the proportion is quite low.

Collective bargaining coverage is low in SEE countries, compared to Western European countries.
Some exceptions should, nonetheless, be acknowledged. Hence in Romania there is a national multi-
sectoral agreement (of a bipartite nature), while in the Federation of Bosnia and Herzegovina, Kosovo,
Moldova and Republika Srpska there are general tripartite collective agreements applying to all or al-
most all workers in the respective country/entity.

2.3.2 Selected employment and labour law issues

(i) Contract of employment

In most countries a contract of employment must be concluded in writing. In all countries labour law
provides a detailed list of items that a written employment contract must include. However, the absence
of a written contract cannot be interpreted to the disadvantage of the worker. In Albania and both enti-

14 Bosnia-Herzegovina, the Republic of Moldova and Serbia and Montenegro are also bound by the ILO Termination of Employment Convention 1958,
No. 158, which, like EC Directive 98/59/EC of 20 July 1998 relating to collective redundancies, also contains rules on collective dismissals.



ties of Bosnia and Herzegovina, oral contracts are also permitted; however, there are also provisions for
the protection of workers. For example, in Albania and both entities of Bosnia and Herzegovina, if no
written contract has been concluded, the employer has to issue a written statement on the most impor-
tant terms of employment within a given deadline. An employer who fails to comply with this obliga-
tion would normally be liable to a fine and other disadvantageous legal consequences.

Whereas ‘labour law avoidance’ is common to all countries the labour law of many has not yet for-
mally taken a position on it. However, in Bulgaria and Serbia there are a number of legal provisions
which seem to be reacting to this problem. For example, in Bulgaria employers are subject to a fine if
they employ a worker on an improper basis. In Moldova there are no legal provisions, but there is some
case law which deals with the issue.

(ii) Probation period

Under the law of most of SEE countries it is possible to agree a probationary period, though it is rarely
assumed to be implied in an employment contract. Its length varies greatly. For example, in Moldova it
can vary between 15 days and 6 months, depending upon the job. In Romania, the length of the proba-
tionary period varies according to the foreseeable length of service: for employment relationships not
exceeding three months, it can be as short as five days.

(iii) Fixed-term contract of employment

Fixed-term work is known in practically all SEE countries; nevertheless, indefinite-term employment
remains the norm. Fixed-term contracts may be entered into but only in certain circumstances that vary
from one country to another. In certain countries (for example, Serbia and Romania) there are strict pro-
visions on the length of fixed-term contracts, or on the cases in which fixed-term contracts are allowed,
while in other countries (for example, Moldova and Montenegro) such provisions are more flexible.

(iv) Termination of contract of employment

Provisions on termination of the employment contract by the employer greatly vary from one coun-
try to another. However, it is everywhere accepted that employment cannot be terminated unless there
is a valid reason connected with the capacity or conduct of the worker or based on the operational re-
quirements of the undertaking, establishment or service. In all cases the burden of proving a valid rea-
son for termination rests on the employer.

Almost all SEE countries have rules on collective redundancies. In some countries these rules seek to
transpose the relevant EC directive (for example, in Bulgaria and Croatia). Labour law in most coun-
tries has also drawn inspiration from the Termination of Employment Convention, 1982 (No.158).

Apart from Croatia the same rules and remedies for unjustified dismissals apply to all enterprises, and
so do not take into account the special situation of small and medium-size enterprises.

In all these countries employers are obliged to consult workers’ representatives when they envisage
collective dismissals on economic, technological or similar grounds. Thresholds for application of this
rule tend to vary, however.

(v) Notice period/reinstatement versus compensation

Written notice is mandatory in all countries except when a worker is summarily dismissed on the
ground of serious misconduct. Minimum notice is usually 15 or 30 days, however, it may vary, depend-
ing on national law, length of service, the agreement of the parties or collective agreement provisions.



Reinstatement exists in all legal systems in the region, with the exception of Albania. In practice, this
remedy is not feasible in many cases. In one or two countries — for example, Montenegro — if the court
holds that an employer has dismissed a worker unlawfully, the only legal option is reinstatement. In
most SEE countries (for example, Bosnia and Herzegovina, Croatia) workers can claim compensation
instead of reinstatement.

(vi) Constructive dismissal

The concept of constructive dismissal is known in SEE countries, although the term is not usually
used. For example, in Croatia, the rules on extraordinary dismissal can be interpreted as constructive
dismissal. In other countries/entities, such as Romania, Serbia, Bulgaria, Kosovo and Albania, there are
also constructive-dismissal-like provisions. However, in Albania it seems that constructive dismissal
does not entitle a worker to claim compensation.

(vii) Systems of labour disputes settlement

There are two mechanisms for settling disputes arising from the employment relationship: judicial
and non-judicial. As far as the first is concerned, with the exception of Romania'® no SEE country or
entity has a separate labour court system. Rights disputes are dealt with by civil courts under civil law
procedures. However, some countries — for example, Bulgaria — are considering the possibility of in-
troducing such a system. A tripartite group formed under the leadership of the Ministry of Labour and
Social Policy in 2005 has examined this issue and concluded that Bulgaria needs to create a system of
specialised labour tribunals. Other hypotheses examined by the working group included reform of the
current civil law procedure, in particular by speeding up the treatment of labour cases by judges sitting
in civil courts. A feasibility study on the handling of labour disputes in Bulgaria which examines inter
alia the possibility of introducing a separate system of labour courts is being conducted by an indepen-
dent expert under ILO sponsorship. The conclusions of this study will be discussed by representatives
of the government, the judiciary and the social partners in a tripartite conference due to take place in the
first half of 2006.

Another country in which the question of creation of specialised labour courts — with a view to im-
proving the system of labour dispute settlement — has been considered is Albania. The social partners
and the Ministry of Labour are very much in favour, while the Ministry of Justice appears more cau-
tious in view of the cost implications.

In some countries — for example, Serbia — it is possible to settle labour disputes by an arbitrator in-
stead of through the courts. It is more common in the SEE countries that court action be preceded by a
conciliation procedure, especially in a case of dismissal. More details on this issue are provided in the
country reports summarised in Annex 1.

As far as the non-judicial mechanisms for labour dispute settlement are concerned, many SEE coun-
tries and entities have not yet established a system of conciliation and arbitration with a view to help-
ing both sides of industry solve their disputes amicably. Only Albania, Bulgaria, Croatia, Romania and
Serbia have done so so far. However, it must be emphasised that there are significant differences be-
tween national systems of conciliation and arbitration. For instance, in Albania, Bulgaria and Croatia
the mandate of the conciliation and arbitration bodies is limited to collective disputes, whereas in Ser-

15 In Romania specialised sections have been introduced within civil courts by Law No. 169/1999 on the settlement of labour disputes and deal exclusive-
ly with labour disputes. These sections have a tripartite structure since alongside professional magistrates there are assistant judges, nominated by the Min-
istry of Justice on the proposal of the most representative workers’ and employers’ organisations with seats on the National Economic and Social Council.
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bia the Republican Agency for the Peaceful Settlement of Labour Disputes deals with both collective
and individual labour disputes. However, according to the Serbian Law on the peaceful settlement of
labour disputes, only two types of individual labour dispute can be dealt with by the Agency, namely
termination of an employment contract and payment of the minimum wage.

The Federation of Bosnia and Herzegovina, Republika Srpska, Kosovo, Montenegro and Moldova
have not yet established such systems As a result, disputes arising from the employment relationship
and collective bargaining are quite often dealt with by the courts. Indeed, in some countries — for ex-
ample, Montenegro and Moldova — pre-trial conciliation procedures are handled by judges. Also, due
to lack of resources and slow civil court procedures it can sometimes take years to settle individual le-
gal disputes such as non-payment of wages or unfair dismissal.

In 2005 the social partners in Montenegro worked out, with the assistance of the ILO Subregional Of-
fice in Budapest, a proposal for a draft law on labour dispute settlement with a view to speeding up the
creation of an agency for conciliation and arbitration. The proposal was submitted to the Minister of
Labour for consideration.

2.4 International labour standards and EC employment law
Mr Bronstein presented the relevant International Labour Standards/Conventions, Recommendations

and EC directives. More specifically he gave an insight into the termination of Employment Conven-

tion 1982 (No. 158), and its accompanying Recommendation No. 166, and the Private Employment

Agencies Convention 1997 (No. 181), and its accompanying Recommendation No. 188. He also pre-

sented the main stipulations of the EC Convention of 1980 on the law applicable to contractual obliga-

tions (Convention of Rome, 1980) as well as several EC directives dealing with posting of workers,
transfer of undertakings, collective redundancies and fixed-term contracts.

Convention No. 158 deals with individual and collective termination, thus differing from the relevant
EC directive which covers only collective dismissals. The main principles of the Convention were pre-
sented, namely:
 Termination must be justified (the Convention spells out a number of prohibited grounds).

» A number of procedural requirements are to be respected, including the right of the worker to appeal
before an independent body in a given time frame.

» Remedies in case of unjustified dismissal are to be provided. Major remedies are compensation and
reinstatement; however, the latter is not mandatory under this Convention.

* In case of collective redundancy the employer must provide the workers’ representatives with rele-
vant information and give them an opportunity for consultation before the envisaged redundancies are
actually implemented.

The history of ILO instruments dealing with private employment agencies was presented (see above).

Amongst the key features of the Private Employment Agencies Convention 1998 (No. 181) Mr Bron-
stein highlighted the following:

* Private intermediation is legal and legitimate.

* Licensing is not required, but measures should be taken to protect the workers: guarantees of freedom
of association, prohibition of discrimination and forced labour, protection of personal data.

» With some exceptions, PEA services are free of charge for workers.

» Private employment agencies should collaborate with public employment services.
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Attention was drawn to the Private Employment Agencies Recommendation, 1997 (No. 188), which
provides with valuable guidance concerning the storage and use of personal data. Also it recommends
that PEA be prohibited from supplying workers to replace other workers who are on strike.

3. Concluding remarks

In discussing the changing patterns of work organisation and their far-reaching effects on the regula-
tion of the employment relationship, the participants recognised that SEE countries were not immune
from these trends. They therefore needed to take measures to ensure that workers are protected while at
the same time guaranteeing the employers appropriate labour market flexibility.

It appeared from the country presentations that SEE countries have accomplished a great deal over
the last 15 years in formulating a legal framework with a view to regulating the labour market. As in-
dicated above, in many of them the bulk of labour law has been consolidated into a general labour law
(for example, a Labour Code, a Labour Act, a Law on Employment Relations and the like) regulating
both individual and collective labour relations. In parallel, these countries have also enacted a whole set
of specific laws dealing with particular issues, such as collective bargaining procedures, employment
promotion, OSH, labour inspection and so on. Most of these countries have benefited from ILO techni-
cal assistance in the framing of their labour laws and regulations.

Messrs Bronstein and Ghellab paid tribute to the participating countries for the impressive work done
in such a short period of time on the regulation of the employment relationship. They emphasised that
SEE countries had had to cope with concepts completely unfamiliar to them before the political changes
of 1989 and recalled that labour laws did not need to be perfect, but workable.

Mr Bronstein observed that labour legislation is unstable in many SEE countries. This was not sur-
prising, however, in view of the dramatic social, economic and political changes that all these countries
have undergone in a very short period of time. Besides, he noted that a highly ideologised debate on the
role of labour law within the framework of the Global Economy is now under way in practically every
country in the world. Neo-liberal thinking considers that labour law can be used as an economic policy
variable and advocates flexibility and business-friendly reforms in order to enhance national competi-
tiveness. By contrast, from a more social standpoint it should be remembered that the role of labour leg-
islation is to regulate the labour market with a view to protecting workers. On this approach labour mar-
ket regulation needs to take human values into consideration. As the speaker concluded, before being
human resources workers are human beings.
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ANNEXES

Annex 4.1
Brief Summary of Country Presentations

4.1.1 ALBANIAT™6

Albania has a labour law system comprising several laws, including the Labour Code as the most gen-
eral piece of legislation. The 1995 Labour Code, as amended, includes rules on both individual and col-
lective labour law. There are special laws on the employment of particular worker groups, such as sol-
diers, police officers and civil servants. Employment policy and unemployment issues are regulated by
the Act on Promotion of Employment.

Contract of employment
The legal definition of employment contract under Albanian law is as follows:

‘An employment contract is an agreement between an employer and a worker, regulating labour re-
lations, and contains the rights and obligations of both parties. Through the employment contract, the
worker undertakes to offer his/her services for a fixed or indefinite period of time within the framework
of the organisation and orders of another person, the employer, who undertakes to pay remuneration.’

An employment contract may be concluded or amended either orally or in writing. It may be changed
only if the parties agree to do so. Any change in the written contract to the detriment of the worker must
be carried out in writing.

If the contract is in writing, it must contain the following: names of the parties, workplace, general
job description, commencement date, length of employment in the case of fixed-term contracts, dura-
tion of paid vacations, length of notice period, wage components and day of payment, weekly working
time, and a reference to a collective agreement, if any.

When the employment contract is concluded orally, the employer is obliged to issue a written docu-
ment signed by both parties, containing the elements mentioned above, within 30 days. Failure to do so
shall not affect the validity of the employment relationship, but the employer shall be subject to a fine.

Fixed-term contract of employment

In Albania, fixed-term contracts may be concluded only if the worker is required for a limited period
of time. Should an employer not renew a fixed-term contract or a series of fixed-term contracts which
have lasted for more than three years, the employer will be deemed to have entered into an indefinite
contract.

When the contract is signed for a period of between 3 and 5 years, the worker may terminate it after
three years with a notice period of 2 months. If the contract is signed for more than five years, the work-
er may terminate it after 5 years with a notice period of three months. According to Albanian law, if the
parties extend their contract on a de facto basis, it will be considered as a contract for indefinite period.

Severance pay is to be paid upon expiry/termination of the fixed-term contract, if it has lasted more
than 3 years.

16 1 edio Milkani and Gramos Xhangolli, Employment Law in Albania, Report for the Second Meeting of Labour Legislation Network, Mamaia-Romania,
7-8 July 2005.
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Termination of contract of employment

Before notice of dismissal is given to a worker, a reconciliation procedure must be held. If the em-
ployer does not follow the rules on this procedure, the worker must be paid an amount equal to two
months’ salary as financial compensation.

The employer must give the reasons for dismissal in writing. The Labour Code provides a list of rea-
sons which do not qualify as grounds for termination, including: the worker has claims resulting from
the employment; actions arising from the worker’s lawful duty; discrimination on the grounds of race,
colour, sex, age, civil status, family obligations, pregnancy, religious and political beliefs, nationality
and social status; the exercise of constitutional rights which has not led to a violation of the obligations
resulting from the employment contract; trade union membership or lack of such membership. Further-
more, dismissals due to the transfer of undertakings are also invalid, except for structural or technical
reasons.

The worker is protected from dismissal if performing military service, on paid sick leave for a peri-
od of no longer than one year, or undergoing vocational training.

The notice period varies between 2 weeks and 6 months, depending on length of service and the
agreement of the parties, as well as the terms of the collective agreement.

The amount of severance pay is an amount equal to 15 days’ salary per year of service, provided that
the worker has been employed for at least three years. Nevertheless, severance pay is not to be paid in
the case of termination with immediate effect based on reasonable grounds.

The Albanian Labour Code also has quite detailed provisions on collective redundancy, very much in
line with the relevant EU directive. If an employer does not follow the provisions on collective dis-
missal, he shall be liable to pay the worker financial compensation in an amount equal to six months’
salary.

The dismissed worker has the right to initiate legal proceedings against the employer within 30 days,
starting from the day the worker realised that the dismissal was unlawful (subjective test), or within 180
days, starting from the last day of employment (objective test).

In the event that the court holds that the worker has been dismissed unlawfully, it may order the em-
ployer to pay the worker one year’s salary in compensation. In the public sector, reinstatement is also
possible.

Constructive dismissal

Albanian law has a constructive dismissal-like institution pursuant to which, on reasonable grounds,
the worker may immediately terminate the employment contract, such termination being regarded as
dismissal on the part of the employer. However, in such cases the court will award no compensation.
‘Reasonable grounds’ for such dismissal include all circumstances that, in accordance with the princi-
ple of mutual trust, do not allow the worker to continue the relationship.

4.1.2 BOSNIA AND HERZEGOVINA

The two entities of the country — the Federation of Bosnia and Herzegovina and Republika Srpska —
have separate labour codes, for constitutional reasons. In addition, the Territory of Brcko has its own
labour code. The Labour Code of the Federation of Bosnia and Herzegovina was adopted in September
1999 and amended in 2000 and 2003. The Labour Code of Republika Srpska was enacted in 2000 and
amended in 2002 and 2003. The Brcko Labour Code was adopted in 2000 — we have no information on
any amendments. There are two more labour acts in the country, which relate to the labour law of the
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common institutions. These are the Act on the Civil Service in the Institutions of Bosnia and Herze-
govina of 2002 which regulates the status of civil servants, and the the Labour Law in the Institutions
of Bosnia and Herzegovina of 2004, which regulates rights, obligations, liabilities, wages and other is-
sues related to the contract of employment.

Furthermore, Republika Srpska has an Act on Job Placement of 2005, an Act on the Professional Re-
habilitation, Training and Job Placement of Disabled Persons of 1998 and an Act on the Job Placement
of Foreign Citizens and Persons without Citizenship of 1997, amended in 2005.

The Federation of Bosnia and Herzegovina has an Act on the Job Placement and Social Security of
the Unemployed of 2001, amended in 2005, and an Act on the Job Placement of Foreign Citizens of
1999.

As the labour codes of the two entities of the country cover a much larger number of workers than
the laws on employment at the State level, this summary focuses on the former.

Contract of employment

According to both entity labour codes, any person of 15 years or over may conclude an employment
contract.

The employment contract, if concluded in writing, must meet a number of formal requirements. The
list of such formal requirements in the labour code of the Federation (the list is almost the same in Re-
publika Srpska and the Brcko District) is as follows: name and head office of the employer; name and
residential address of the worker; duration of the contract; first day of employment; workplace; job de-
scription; working hours; wages, payment periods; duration of annual leave; notice period; and other da-
ta related to the terms of employment as set forth in a collective agreement.

In Republika Srpska, written employment contracts are mandatory. In their absence, the employer is
liable to be sanctioned.

In the Federation, if no written contract is concluded, the employer is required to issue the worker
with a written statement of the terms of employment containing the data referred to above within 15
days of commencing employment. In the absence of a written contract or written statement, the contract
is to be deemed to have been concluded for an indefinite period of time.

Fixed-term contract of employment

In the Federation, an employment contract can be concluded for a fixed term in the case of: seasonal
jobs, replacement of a temporarily absent worker, work on a specific project, temporary workload in-
crease, and other cases set forth by collective agreement.

In Republika Srpska, a fixed-term contract cannot be concluded for a period exceeding 2 years. This
also applies to several consecutive fixed-term agreements, if the breaks between consecutive agree-
ments do not exceed two weeks. An employment relationship shall be deemed to have been entered in-
to for an indefinite period if the worker, with the express or implied consent of the employer, continues
working after expiry of the fixed term. Almost the same rules apply in Brcko District.

Termination of contract of employment

In the Federation, an employer may terminate an employment contract if a specific job position is no
longer required due to economic, technological or organisational circumstances, or if a worker is no
longer able to perform his or her obligations deriving from an employment relationship due to loss of
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capacity. Notice of dismissal may not be less than 15 days and may not exceed six months. The exact
length depends on the agreement of the parties or collective agreement.

Deriving from the rules mentioned above, the employer may also terminate the contract with a dead-
line shorter than 15 days where the continuation of employment is no longer possible due to breach of
obligations deriving from an employment contract or law. (The same rule applies where the worker ter-
minates the contract for the same reasons, so this is practically the Federation regulation on construc-
tive dismissal, too.) With respect to the latter, the same also applies in Republika Srpska.

In the Federation, before a termination takes place, the opinion of the works council must be heard.

In the Federation, severance pay must be paid if the worker has at least two years’ service and the rea-
son for termination is not connected to behaviour. The minimum amount of severance pay is one
month’s salary, which can be increased by collective agreement. In Republika Srpska, the same rules
apply, except that minimum severance pay is equal to one third of a month’s salary.

In Republika Srpska, an employer may terminate the employment contract in the following cases: (i)
the worker is guilty of serious misconduct; (i) the worker is no longer required due to economic, struc-
tural or technological circumstances; (iii) the worker fails to perform obligations laid down in the em-
ployment contract; or (iv) the worker fails to return to work within 30 days of the termination of unpaid
leave or suspension of entitlements deriving from the employment relationship.

Furthermore, employers may terminate the employment contract in the cases described under points
(i1) or (iii) above only if they are unable to provide the worker with another appropriate job due to their
financial situation, manufacturing capacity or other operating capacities, or work organisation.

Length of notice varies between 30 days and four months in Republika Srpska, depending on length
of service and provisions of the applicable collective agreement.

With respect to reasons for dismissal, similar rules apply in Brcko District.

In Bosnia and Herzegovina generally, the deadline for appeals against dismissal is one year (subjec-
tive test) and three years (objective test). If the court holds the termination unlawful, it may reinstate the
worker, or order that the worker be paid compensation.

Temporary work
The concept of temporary work is not known in Bosnia and Herzegovina.

4.1.3 BULGARIA

The Bulgarian labour law system consists of several acts. However, the principal labour law instru-
ment is the Labour Code of 1986, as amended. The Labour Code regulates both individual and collec-
tive labour law issues. Other sources of labour law include: the Act on Civil Servants of 1999, as amend-
ed; the Act on Guaranteed Claims of Workers in Case of Insolvency of the Employer of 2004; the Act
on Settlement of Collective Labour Conflicts of 2000, as amended; the Act on Employment Promotion
of 2001; the Council of Ministers Decree on Reduced Working Time of 1993, as amended; the Council
Of Ministers Decree on the Employment and Social Security Relations of Bulgarian Nationals Posted
Abroad by Bulgarian Employers of 1992, as amended; the Council Of Ministers Decree on the Work of
Persons under 15 Years of Age of 1986, as amended; the Decree on Work Prohibited for Persons Aged
15 to 18 of 1987, as amended; the Decree on Working Time, Rest Periods and Leaves of 1986, as
amended. Bulgarian labour law has been harmonised with EU law.
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Contract of employment

Bulgarian law requires a written employment contract; in its absence, the Labour Inspectorate is en-
titled to declare that a labour relationship exists. Courts may revise such a declaration. Employers may
be fined for a failure to provide a written contract.

The employment contract must include: the place of work; the name of the position and the nature of
the work; the signing date and the commencement date; the term of the employment contract; the length
of annual leave; equal term of notice for both parties in case of contract termination; basic and addi-
tional remuneration of a permanent nature, as well as deadlines for payment; and the length of the work-
ing day or week. The lack of some of the above elements does not nullify the contract, but the employ-
er may be fined.

Fixed-term contract of employment

Fixed-term contracts can be concluded in the following cases: temporary, seasonal or short-term work
and activities, as well as with newly hired out workers in enterprises that have been declared bankrupt
or are in liquidation; until completion of a given work project; in order to substitute an absent worker;
working in a job which requires the passing of a competitive examination when the examination has not
yet been taken; or when the job is based on a mandate specified by a given body. In the first group of
cases mentioned above, the fixed term cannot exceed 3 years, unless the law provides otherwise. Nev-
ertheless, fixed-term contracts can also be concluded for a period of more than one year, and for work
and activities that are not of a temporary, seasonal or short-term nature. Such contracts may also be con-
cluded for a shorter period at the written request of the worker. In such cases fixed-term contracts may
be re-concluded with the same worker for the same type of work only once within a 12-month period.
A fixed-term contract contravening these provisions shall be deemed an indefinite contract. This shall
also apply to consecutive fixed-term contracts.

An employment contract concluded for a fixed term is considered to have been transformed into an
indefinite contract if the worker continues working for 5 or more working days after expiry of the agreed
period, without the written objection of the employer, provided the job is vacant. This also applies to
contracts for a fixed term to substitute for an absent worker, where the employment contract with the
absent worker is terminated during this period of absence.

Termination of contract of employment

The employer can terminate an employment contract in writing, with a notice period, in the follow-
ing cases: enterprise closure; partial enterprise closure or staff cuts; reduction of work volume; work
stoppage of more than 15 working days; the worker lacks the competences required for efficient work
performance; the worker does not have the necessary education or vocational training for the assigned
work; the worker refuses to follow the enterprise or a division thereof when it relocates to another com-
munity or locality; the position occupied by the worker must be vacated for the reinstatement of an un-
lawfully dismissed worker; the position has to be vacated due to the return of a worker who has been
rehired ahead of schedule or whose regular military service has been postponed; the worker has become
eligible for retirement for length of service covered by social security and age, and for professors and
academic doctors on reaching 68 years of age; the requirements of the job have changed and the work-
er no longer qualifies; it is objectively impossible to implement the employment contract. Furthermore,
the appointment of another worker who has been elected or has passed a competitive examination for
the position is also good grounds for termination of employment.
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Furthermore, in some cases of severe misconduct, termination without notice is also possible.

The notice period for termination of indefinite contracts is 30 days, unless a longer period has been
agreed by the parties, but no longer than 3 months. The notice period for termination of a fixed-term
contract shall be 3 months, but no more than the remaining period of the contract.

The following worker groups may be dismissed only with the prior consent of the Labour Inspec-
torate: mothers of children younger than 3 years of age, or spouses of persons who have entered regu-
lar military service; workers reassigned for health reasons; workers suffering from certain diseases; and
workers who have commenced a period of permitted leave. Trade unionists are also protected in a sim-
ilar way.

If the termination is due to economic reasons, the salary for the period of unemployment — but no
more than one month’s salary — is to be paid to the worker. In the cases of unlawful dismissal or failure
to reinstate a reinstated worker, maximum compensation will be six months’ salary.

The limitation period for the commencement of court proceedings is two months. The burden of proof
does not solely lie on the employer: the worker is also required to prove his/her case.

If the court holds that a dismissal has been unlawful, it may reinstate the worker, and order that com-
pensation be paid to the worker for the time spent unemployed. The court is also entitled to revise the
grounds of the dismissal, without declaring it unlawful. Under Bulgarian law, it is not possible for the
employer to choose compensation instead of reinstatement. If the employer, contrary to the legal re-
quirement, fails to reinstate the employee, the worker must be paid six months’ salary in compensation.

Constructive dismissal

Bulgarian law recognises constructive dismissal in the following cases: the worker is unable to per-
form the assigned job due to illness and the employer fails to provide him/her with suitable work in ac-
cordance with the prescription of the medical authorities; the employer delays the payment of remuner-
ation or compensation pursuant to the Labour Code or for social security; the employer changes the
place or character of work or the agreed remuneration, except in cases where entitled to do so; or the
working conditions are substantially worsened under the new employer, in the case of a transfer.

4.1.4 CROATIA

In Croatia, there is a comprehensive Labour Code (1995, as amended in 2003). Further important le-
gal sources are the Act on employment mediation and rights during unemployment (2002, as amended),
the Act on employment-related activities outside the Croatian Employment Service (2002, as amend-
ed), the Act on the vocational rehabilitation and hiring of persons with disabilities (2002, as amended),
the Safety at work act (last amendment 2003), and the Act on compensation for workers in the event of
employer insolvency (2003).

Croatian labour law is harmonised with EU and ILO standards according to the country report.

Contract of employment

In Croatia, employment contracts must be in writing, although failure of the parties in this respect
does not affect the validity of the contract. In the absence of a written contract, however, the employer
must provide the worker, prior to the commencement of work, with written confirmation of their agree-
ment. In the absence of such confirmation (or an employment contract), it is deemed that the employer
has entered into a full-time contract for an indefinite period.
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The employment contract or written confirmation mentioned above must contain: the name of the par-
ties and their address; the place of work; the title, nature or kind of work for which the worker is being
employed; the date of commencement of the work; the expected duration of the contract in the case of
a contract for a fixed term of employment; the duration of paid annual leave; the period of notice or the
way in which it is defined; the remuneration; and the length of the working day or week.

Fixed-term contract of employment

An employment contract can be signed for a fixed term in exceptional circumstances, if objective rea-
sons justify it. A fixed-term contract (either single or consecutive) cannot exceed 3 years, except in the
case of the replacement of a temporarily absent worker, or if allowed by law or collective agreement.
This rule also applies if there is an interruption shorter than two months between two fixed-term con-
tracts.

If a fixed-term employment contract is entered into in breach of the legal requirements, or if the work-
er stays on to work at the same employer even after the period for which the contract was made, it is
deemed that the worker entered into a contract for an indefinite period of time.

In accordance with European standards, an employer is bound to inform fixed-term workers of any
vacancies subject to an indefinite contract that they might be qualified to fill. The employer must pro-
mote the worker’s development and training under the same conditions as workers with indefinite con-
tracts.

Temporary work

The Labour Code defines an agency as an employer who, pursuant to hiring agreements, hires out its
workers to another employer for the performance of temporary jobs. An agency may hire out workers
to another employer (‘user undertaking’) only within the country. Temporary work agencies are not al-
lowed to carry out any other activities, and they are required to be registered by the relevant ministry.

The wage of a hired-out worker must not be lower than the wage of a worker employed at the User
Undertaking in the same job, or, if there is no such worker, the salary of workers employed in similar
jobs. Nevertheless, other parts of the package of temporary workers may differ from those of their coun-
terparts at the User Undertaking.

Workers cannot be hired out for the replacement of workers on strike, or if the User Undertaking has
in the previous six months dismissed its own worker in the same job for business-related reasons, or for
the performance of jobs that are detrimental to the health of workers, or for another agency.

Hiring workers without an agreement, or hiring without the required information, or concluding a hir-
ing agreement in cases when it is prohibited is a particularly serious breach of the Labour Code on the
part of an agency. In such cases, the User Undertaking does not have any criminal liability.

An employment contract for temporary work can be drawn up for a fixed term or for an indefinite pe-
riod. The Labour Code limits the time for which a worker can be hired out to a User Undertaking to one
year, with the proviso that periods shorter than one month are not considered to constitute an interrup-
tion.

The User Undertaking is responsible for labour protection issues. An additional obligation of the Us-
er Undertaking is to inform the works council or union shop steward of the number of and reasons for
employing hired out workers.
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Termination of contract of employment

An employer can terminate an employment contract with the regular or contractual period of notice
(regular termination) in the event that performance of the given job is no longer required due to eco-
nomic, technical or organisational reasons (business-related termination), or if the worker is not able to
properly execute all the obligations arising from the employment relationship due to certain lasting
characteristics or capacities (person-related termination), or if the worker is in breach of the obligations
deriving from the employment relationship (misconduct-related termination).

Business-related and person-related terminations are permissible only if the employer is unable to em-
ploy the worker in other jobs, or if he cannot train or qualify the worker for work in other jobs. When
making a decision about a business-related or person-related termination, an employer must pay atten-
tion to the duration of the employment relationship, the age of the worker and the worker’s dependents.
These provisions are not applicable if the employer employs 20 or fewer workers.

Unacceptable reasons for termination include the following: temporary absence from work due to
sickness or injury; filing a complaint or a suit, or taking part in any proceedings against the employer
for breach of law, the collective agreement or work regulations, addressing competent bodies of the gov-
ernment, including cases of suspected corruption or reports made about such suspicions in good faith.

Termination must be in writing, including the reasoning. The period of notice cannot run during preg-
nancy, parental leave, leave for the care of a child that is severely handicapped, the period of exercis-
ing the right of a parent or adoptive parent to work shorter hours, the period of an adoptive parent’s
leave, temporary incapacity for work, annual leave, paid leave, military service and other justified cas-
es of absence from work.

In the event of regular dismissal, the period of notice is at least two weeks, if the worker has been em-
ployed for less than one year, and up to three months if he/she has been employed for at least 20 years.

Both the employer and the worker can terminate the contract on the basis of extraordinary termina-
tion in the case of a particularly serious violation deriving from the employment relationship or due to
some other particularly important facts, which, in consideration of all the circumstances and interests of
both of the parties to the contract, makes the continuation of the employment relationship impossible.
(This can be deemed constructive dismissal under Croatian law.)

In the event of extraordinary termination of an employment contract, the employer is required to ask
for the response of the works council to the decision to implement an extraordinary termination. Nev-
ertheless, the works council may only oppose extraordinary dismissal if the dismissal is unlawful or the
employer did not follow the formalities prescribed by law.

A worker has the right to severance pay when an employer terminates an employment contract after
two years of uninterrupted work.

Severance pay cannot be awarded in an amount less than one third of the average wage that the work-
er received in the three months prior to the cessation of the employment contract for each full year of
work with the same employer.

A worker does not have the right to severance pay if his or her employment contract is terminated for
reasons of misconduct.

According to Croatian law, the worker may initiate reconciliation with the employer with respect to
termination within 15 days upon receipt of the termination notice. Should such reconciliation fail, the
worker may turn to the court within another 15-day period.

The burden of proof is on the worker only if he or she terminates the employment contract pursuant
to the extraordinary termination procedure.
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A worker who disputes a termination can require the court to order that the employer temporarily re-
instate him/her until the conclusion of the dispute.

If the court decides that the employer’s action of termination is not lawful, it may order final rein-
statement. If reinstatement is not acceptable to the worker, the court may also determine the last day of
employment and award the worker compensation for damages in the amount of at least 3 and up to 18
average monthly wages, depending on the duration of the labour relationship, and the worker’s age and
dependents.

The court may in this manner terminate the employment also at the request of the employer, if there
are circumstances that justifiably indicate there is no chance of the employment relationship continuing.

4.1.5 MOLDOVA

Most labour law provisions are included in the Labour Code of 2003. However, there are other rele-
vant legal provisions, including parliamentary decisions, decrees issued by the President and the Gov-
ernment, legal requirements issued by the Minister of Economy and Trade in charge of labour issues
and other (central and local) public authorities, and, finally, collective agreements.

Contract of employment

The legal age for employment in Moldavia is 16; however, under certain circumstances 15-year olds
may also be employed.

The Labour Code defines an employment contract as an agreement between an employer and a work-
er pursuant to which the worker undertakes to perform work corresponding to a certain speciality, qual-
ification or position and to observe the regulations applicable to the enterprise. The employer undertakes
to provide the worker with the working conditions required under the Labour Code and other legisla-
tion containing norms applicable to employment, as well as the collective agreement and also to pay the
full amount of the salary.

The employment contract shall be in writing. If the contract is not in writing, it is deemed to be in-
definite. The employment contract shall be executed in two copies, signed by the parties and given a
registration number by the employer. The employer’s seal must also be affixed to the contract.

The contract has to include the following: surname and first name of the worker; identification data
of the employer; term of the contract; date of coming into effect of the contract; position or function;
specific risks attaching to the position, if any; rights and responsibilities of the parties; conditions of re-
muneration; place of work; working and rest time; probationary period, if any; duration of annual paid
holiday and conditions; reference to the provisions of the collective agreement and the internal rules of
the enterprise concerning working conditions; and reference to social and medical insurance conditions.

Fixed-term contract of employment

Fixed-term contracts can be concluded for a period of up to five years. The most important of the large
number of cases in which such contracts can be concluded are probably the following: for a period dur-
ing which another worker is suspended (except in the event of a strike); for work having a duration of
up to two months, and also in the case of seasonal work which can only be performed in a certain peri-
od of the year due to climatic conditions; persons studying at training institutions in day courses; per-
sons over the age of retirement, for a period of up to two years; scientific workers at institutions engaged
in scientific research and development, workers in pedagogy and rectors at institutions of higher edu-
cation, and directors of colleges; heads (managers), their assistants and chief accountants at an enter-
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prise; the performance by an unemployed person of paid public works in the manner established by the
government; for the period of performance of a certain task; creative workers in the arts; workers in re-
ligious organisations; and other cases provided for in the law.

The Labour Code does not restrict the renewal of contracts entered into for a fixed term. Such con-
tracts may be entered into as required. If on the expiry of a fixed-term contract neither of the parties ter-
minates the contract and the employment relationship continues, the contract will be deemed to be ex-
tended for an indefinite term. If the contracted work has not been executed within the five-year fixed
term, the contract will be deemed concluded for an indefinite term.

Temporary work

In Moldavia, there are no special agencies which arrange temporary work. Such work is arranged by
employers pursuant to contractual arrangements. A worker may be transferred to another place of work
(employer) only with the written approval of the worker and (with some exceptions) for a term of no
more than one year.

Termination of contract of employment

The employer is entitled to terminate the employment contract (indefinite and fixed-term contracts)
in the well defined cases listed in the Labour Code. The most important are as follows: unsatisfactory
probationary period; liquidation of the enterprise or termination of the activity of the employer; reduc-
tion in the number of workers; the worker is not suitable for the position for health reasons; insufficient
qualifications; change in the proprietor of the enterprise (concerning the head of the enterprise, his/her
assistants and the chief accountant); numerous infringements of work responsibilities within a single
year; absence from work without a valid excuse for more than four hours in succession during the work-
ing day; coming to work in a state of alcoholic, narcotic or toxic intoxication; committing embezzle-
ment at the work place; concerning workers holding more than one job, conclusion of an individual em-
ployment contract with another employer for a concurrent position; reinstatement, on the decision of the
court, of the person, who earlier carried out the work, if relocation or transfer of the worker to other
work is impossible; refusal of the worker to continue working in connection with the change of the pro-
prietor or reorganisation of the enterprise; refusal of the worker to transfer to other work for health rea-
sons; and refusal of the worker to transfer to another district along with the enterprise.

Dismissal of a worker is not permitted during sick leave, annual paid holiday, educational leave, leave
for taking care of a child under the age of six, and also during the period of secondment, except in the
case of liquidation of the enterprise.

Trade union members may be dismissed either with the consent of the trade union, or, in certain cas-
es, after consultation with the trade union.

Dispute resolution

Applications for the settlement of individual labour disputes shall be submitted to the court within one
year of the day the worker became aware of, or should have become aware of, the violation of his/her
rights; or within three years of the cause of action arises in the case of disputes over payments due to
the worker. The burden of proof lies on the employer. If the court holds that the dismissal of the work-
er was unlawful, the court orders reinstatement and compensation for damages. With the worker’s con-
sent, the court might also order compensation (a minimum of three months’ salary) instead of rein-
Statement.
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4.1.6 ROMANIA

In Romania, a new Labour Code entered into force in 2003 (Act 53 of 2003), which regulates both
individual and collective labour law issues. There are a number of other important acts as well: Decree
92/1976 on the employment record book; Act 130/1996, as amended, on collective agreements; Act
90/1996, as amended, on labour protection, Act 108/1999, as amended, on labour inspection; Act
168/1999 on labour conflicts; Act 19/2000 on the public pension system; Act 356/2001 on employers’
organisations; and Act 54/2003 on trade unions. There is also a general collective agreement applicable
to all workers in the country. Romanian labour law is harmonised with EU law.

Contract of employment

The legal age for employment is 16 in Romania; however, minors over the age of 15 may be em-
ployed under certain circumstances, too. There are also certain restrictions for the employment of work-
ers aged between 16 and 18.

An employment contract under Romanian law is defined as a contract in which a natural person un-
dertakes to perform work for and under the authority of an employer, in return for remuneration.

The employment contract must be in writing, and in the Romanian language. If there is no written
contract, the presumption is that it has been concluded for an indefinite term. As a consequence, the lack
of a written contract does not invalidate the employment agreement.

Fixed-term contract of employment

According to Romanian law, a fixed-term contract can be concluded in the following cases: replace-
ment of a worker in the event his/her employment contract is suspended, except when the worker is par-
ticipating in a strike; temporary increase in the employer's activities; seasonal activities; a situation in
which it is concluded on the basis of legal provisions aiming at temporarily favouring certain categories
of unemployed persons; and other cases expressly stipulated in special laws.

The duration of a fixed-term contract cannot exceed 18 months. However, if a fixed-term contract is
concluded with a view to replacing a worker, such a contract can exceed 18 months. Fixed-term con-
tracts can be renewed, but consecutive contracts cannot exceed 18 months.

Temporary work

The Labour Code and Government Decree 938/2004, as amended, regulate temporary work. The
Ministry of Labour, Social Solidarity and Family, and its territorial directorates, issue authorisations for
temporary work agencies. Such authorisations can be withdrawn in the event of misuse.

Temporary work is permitted in the following cases: replacement of a worker whose employment con-
tract has been suspended, for the duration of the suspension; performance of seasonal activities; and per-
formance of specialised or occasional activities. A temporary work assignment cannot exceed 12
months; one extension can be made, but in this case the cumulative length of all such consecutive as-
signments cannot exceed 18 months.

The wages received by the temporary worker for each assignment shall not be lower than the wages
received by the workers of the User Undertaking who perform the same or similar work. If the User Un-
dertaking has no such worker, the wages received by the temporary worker shall be established taking
into consideration the wages of a person employed under an individual employment contract and who
performs the same work or work stipulated in the collective agreement applicable to the User Under-
taking.
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If the temporary work agency does not pay wages and other contributions and taxes within 15 calen-
dar days of the due date, the User Undertaking, upon the request of the temporary worker, shall make
such payments. Nevertheless, the User Undertaking may reclaim such payments from the temporary
work agency.

Between two assignments, the temporary worker’s wage cannot be less than the gross minimum
wage.

At the end of the assignment, the temporary worker can conclude an employment contract with the
User Undertaking. If the User Undertaking continues to benefit from the work of the temporary work-
er without concluding an individual employment contract or without extending the contract of hiring, it
is considered that an indefinite term employment contract has been concluded between the User Un-
dertaking and that worker.

Termination of contract of employment

The employer may dismiss a worker for reasons related to the worker in the following circumstances:
If the worker has committed a serious breach or repeated breach of the work discipline regulations or
those set by the individual employment contract, the applicable collective employment contract, or the
company's rules and regulations, as a disciplinary sanction; if the worker is taken into preventive cus-
tody for a period exceeding 60 days, under the rules of criminal procedure; if, following a decision of
the competent medical investigation authorities, the physical unfitness and/or mental incapacity of the
worker has been established, which prevents the latter from accomplishing the duties related to his/her
work place; or if the worker is not professionally fit for his/her job.

Dismissal for reasons not related to the worker is also possible, if the worker's position is terminated
due to economic difficulties, technological changes or reorganisation.

The termination notice has to be communicated to the worker in writing and shall contain: The rea-
sons for the dismissal; the period of notice; in case of collective dismissals, the criteria for establishing
the order of priority; the list of all available positions in the company and the deadline by which the
worker must choose to take a vacant position. (This latter criterion applies only where the dismissal is
related to the worker’s abilities). In cases not related to the worker’s behaviour, the worker is entitled
to a notice period of at least 15 working days and a severance payment of an amount equal to 15 days’
salary. Certain worker groups (for example mothers with small children, workers on sick leave) are pro-
tected against dismissal.

The worker may challenge his/her dismissal within a period of 30 days. In the case of unlawful dis-
missal, the court orders that compensation be paid to the worker. At the worker’s request, the court may
also reinstate the worker.

Constructive dismissal

Romanian labour law recognises the concept of constructive dismissal. The worker can resign with-
out advance notice if the employer does not fulfil his obligations under the individual employment con-
tract.



24

4.1.7 SERBIA AND MONTENEGRO INCLUDING KOSOVO AS DEFINED BY UN-SC
RESOLUTION NO. 1244

4.1.7.1 SERBIA

The Labour Code in Serbia is fairly recent; it was adopted in 2001 and last amended in 2005. It con-
tains the most important labour law provisions of Serbian law; nevertheless, it is not the only labour law
legislation. Other relevant laws include: Act on strikes, 1996; Act on the employment of foreigners,
1978, as amended; Act on the civil service, 1991, as amended; Act on the amicable settlement of labour
disputes, 2004; Act on the Socio-Economic Council, 2004; Act on record-keeping in the field of labour,
1996.

Some efforts have been made to harmonise the country’s law with EU standards.

Contract of employment

The minimum age for entering into an employment contract in Serbia is 15 years; however, below the
age of 18, parental approval and a health certificate are necessary.

In Serbia, contracts of employment must be in writing. Nevertheless, the lack of a written contract
does not invalidate the employment relationship, which is interpreted being as for an indefinite period.
As in some other SEE countries, the Labour Code lays down a number of formal requirements which
must be met in an employment contract. These requirements include: name and address of the parties;
qualifications of the worker; job description; place of work; length of employment; date of commence-
ment of work; working hours (full-time, part-time or reduced full-time); duration of daily and weekly
working hours; amount of basic earnings; description of piece-rate earnings, if any; payments; bonus-
es, other kinds of remuneration; deadlines for wage payment. If there is a collective agreement, a refer-
ence to that must also be included.

Fixed-term contract of employment

Under Serbian law fixed-term work is permitted where the work is needed for only a definite period
of time: for example, seasonal work, project work or increased volume of work for a definite period of
time. A contract can be concluded for a period of up to 12 months. This time limit applies even if there
are several consecutive contracts. This rule applies if the break between two assignments is less than 30
days. If the worker replaces another worker, there is no such 12-month time limit.

If a worker continues working for five working days after the expiry of the fixed-term contract, the
employment shall be deemed indefinite.

Temporary work

Temporary work, as such, is not known in Serbia. However, there is a similar institution for students
not exceeding 30 years of age who might be employed by cooperatives, who then hire them to other
workers for casual or seasonal work.

Termination of contract of employment

The Labour Code provides a positive and a negative list of the reasons that may justify — or, as the
case may be, may not justify — termination by the employer. The positive list includes grounds related
to worker’s ability and conduct and the employer’s needs — in more detail: the worker fails to achieve
the necessary results and/or lacks necessary knowledge and ability for performing the job; the worker
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through his/her own fault infringes a work duty; the worker fails to respect work discipline; due to the
worker’s conduct the employment relationship cannot be expected to be carried on by the employer; the
worker commits a criminal offence at work or in relation to work; the worker fails to return to work with
the employer within 15 days of the expiry of unpaid leave or other permitted leave; the worker misus-
es sick leave; or technological, economic or organisational changes require it.

The following do not count as grounds for termination: temporary inability to work due to illness, ac-
cident at work or occupational disease; maternity leave, absence from work for child care; performance
of military service; membership of a political organisation or trade union; gender, language, nationali-
ty, social background, religion, political or other conviction, or other personal characteristic of the
worker; activity as a workers’ representative; the worker has turned to a trade union or other body
charged with protecting employment-related rights.

According to Serbian law, the termination notice has to be in writing, and to include the grounds of
dismissal and instructions on how to appeal against it. In the case of dismissals in connection with the
worker’s abilities or behaviour, before the notice is delivered to the worker, a reconciliation procedure
is to be held within five days at the latest in order to allow the worker to respond to the employer’s
charges. The trade union also has the right to express an opinion on the dismissal. After fulfilling these
formalities, the employer may dismiss the worker.

This procedure can be disregarded if the worker has already been warned previously that if he/she
breaches his/her obligations he/she will be dismissed.

Severance pay is to be paid if the worker retires or is dismissed due to economic reasons. In the case
of retirement, it amounts to three average monthly wages. In the case of dismissal, it amounts to one
third of the monthly wage for every year of employment for the first 10 years of service and to a quar-
ter of the monthly wage for every year of employment over 10 years.

If the worker believes that he/she was dismissed unlawfully, he/she may turn to the court, initiate ar-
bitration or turn to the Labour Inspectorate. There is a 90-day deadline for this purpose.

Labour inspectors may, at the request of the worker, postpone such termination, issuing their own de-
cision until the valid decision of the court has been handed down. If the court holds that the dismissal
was unlawful, it will — at the worker’s request — order either reinstatement or that compensation be paid
to the worker.

Serbian law recognises the concept of constructive dismissal.

4.1.7.2 KOSOVO

In Kosovo (as defined by UNSC Resolution 1244), Regulation 2001/27 contains the most important
provisions of labour law. There are some further regulations: Regulation 2003/33 on safety and health
at work and working environment, Regulation 2002/8 on the Labour Inspectorate and Regulation
2001/36 on the civil service. The latter act covers the employment of almost all workers — with some
minor exceptions — whose salary is paid by the Kosovo budget, including doctors and teachers. There
is also a general collective agreement, which applies to almost all workers in Kosovo, except for work-
ers of international organisations and other non-local entities.

There is a new draft labour code in Kosovo, not yet in force. This summary is based on the current
rules.
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Contract of employment

The minimum age for employment in Kosovo is 15. Nevertheless, minors under 18 may only be em-
ployed in work not likely to be harmful to their health and not affecting their school attendance.

According to Kosovan law, employment contracts must be in writing.

Written form is a condition of the validity of an employment contract. The contract must be in one of
the official languages used in Kosovo, that is, either Albanian or Serbian. It should include the names
of the parties, place of residence, work place, the employer’s registration number, name, type of work
or services and short description of working duties, working hours and timetable, work starting date, du-
ration of the contract and the salary.

The employment contract shall not include less favourable working conditions than those set forth in
the Regulation or in the collective agreement, where applicable.

Fixed-term contract of employment

Fixed-term contracts may be concluded only in two well-defined cases: up to 9 months, if there is on-
ly a temporary or seasonal need for the work, or in the case of the replacement of a worker who is tem-
porarily absent from work.

Temporary work
Temporary work is not known in Kosovo.

Termination of contract of employment

The following are deemed grounds for termination: unjustified refusal to perform the obligations set out
in the labour contract; theft, destruction, damage or unauthorized use of the employer’s assets; disclo-
sure of business secrets; consumption of drugs or alcohol at work; behaviour of such a serious nature
that it would be unreasonable to expect the employment relationship to continue; unjustified absence
from work; and repeated mistakes which are not sufficient in themselves to justify a dismissal, but
which, given their frequency and seriousness, disrupt the normal course of the employment relationship.

In the cases mentioned above, the employer shall notify the employee in writing that he/she intends
to terminate the labour contract. Such notice shall include the grounds for termination, and a meeting
shall be held between the employer and the employee. At the meeting, the employer must provide the
employee with an oral explanation of the grounds for termination. If the employee is a trade union mem-
ber, he/she shall be entitled to have a union representative present.

However, there are two more cases in which the employer may terminate employment: (i) due to med-
ical reasons, if no alternative work is available that the worker would be able to perform, and (i1) if eco-
nomic, technological or structural changes take place at the enterprise.

The notice period is one month.

Should the employer plan to dismiss the worker due to reasons of misconduct, a reconciliation pro-
cedure must be held before the termination notice is presented.

According to Kosovan law, severance pay is to be calculated as follows: for 2 to 4 years’ service, one
month’s salary; for 5 to 9 years’ service, two months’ salary; for 10 to 19 years’ service, three months’
salary; for 20 to 29 years’ service, four months’ salary; and for 30 years’ service, five months’ salary.

When a labour contract is terminated, the employer, if requested by the employee, shall provide the
latter with a certificate that indicates the name of the employee; the nature or type of work or services
for which he/she was employed; the period of employment; the basic salary/wage and any additional
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entitlements and remuneration; and an evaluation of his/her performance during the period of employ-
ment.

If the worker holds that his/her termination has been unlawful, he/she has a right to initiate proceed-
ings with the Labour Inspectorate, the court or the ombudsperson. Current Kosovan law does not de-
termine any period within which the worker has a right to appeal against unlawful dismissal. It is not
always the employer’s duty to prove that the worker’s dismissal was reasonable.

If an employer plans to hire new workers, previously dismissed workers have priority.

Constructive dismissal

Kosovan law has rules which may be interpreted as concerning constructive dismissal. The worker
has a right to terminate the employment contract due to the misconduct of employer, due to bad condi-
tions for workers, violence in the workplace, or discrimination on the basis of race, religion, colour, gen-
der, political opinion, family status, national or social background, sexual orientation, language or trade
union membership.

4.1.7.3 MONTENEGRO

The general labour law regulations are contained in the Labour Code of 2003 (amended in 2004).

There are a number of other acts related to labour law, such as the Act on employment of 2002, as
amended, the Act on registration in the field of labour and employment of 2003, the Act on health and
safety at work of 2004, the Act on labour inspection of 2003, the Act on the employment and work of
foreign citizens of 2004 and the Act on the protection of citizens of the Republic of Montenegro who
work abroad of 2004, which prescribes equal treatment in a number of respects for citizens of Mon-
tenegro working abroad: if a foreign employer employs an employee in Montenegro and then posts
him/her abroad, then at least equal treatment with citizens of the state of employment is to be provided
regarding: conditions of work, labour safety, earnings and employment rights, health insurance and
health care, pension and invalidity insurance, insurance in case of unemployment and information about
opportunities and methods of obtaining other rights. There is also an Act on civil servants and state
workers of 2004.

Contract of employment

The minimum age at which an employment contract may be concluded is 15 years.

Under Montenegrin law employment contracts must be in writing. The following formal details are
to be included in the contract: employer’s name and head office; worker’s name, qualifications and ad-
dress; date of beginning work; position, place of work, working hours and working time schedule;
salary; annual leave; length of the contract if for a fixed term; terms for termination of an indefinite con-
tract; description of activities to be performed under special working conditions, if any; obligations and
responsibilities of the worker. However, the absence of such formalities does not invalidate the contract:
if no contract is concluded, the employer shall be subject to a fine.

Fixed-term contract of employment

According to the law of Montenegro, fixed-term contracts can be concluded in the following (10) cas-
es: performance of seasonal work not exceeding 9 months; increased need of work for a limited period
of time, but not exceeding 9 months; replacement of a temporarily absent worker until his/her return;
performance of certain activities in the theatre, radio and TV; filming of a movie; musical, musical-stage
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and other activities until the activities are finished; development of a project until its end, but not ex-
ceeding 5 years; teaching in a school until the end of the school year; performance of preparatory work
with an employer in the process of establishing a company, including training of the staff until the end
of such a preparatory phase; performance of work on a seagoing vessel until the return of the vessel to
the port of origin; performance of specialised training for the duration thereof; and performance of pub-
lic works.

Fixed-term contracts are renewable, and there is no provision in the law of Montenegro according to
which a fixed-term contract may be deemed indefinite in any circumstances.

There are special rules on occasional work the length of which does not usually exceed 90 days in a
calendar year.

Temporary work

The phenomenon is not known in Montenegro; however, a worker — with his/her consent — can be
transferred temporarily to another employer if certain legal conditions are met. However, in the case of
such a transfer, the employer transferring the worker is not an agency which leases out workers, but
rather a ‘normal’ employer.

Termination of contract of employment

According to the law of Montenegro, the employer may terminate employment in the following cas-
es: the worker was unjustifiably absent for five consecutive business days or seven non-consecutive
days of absence in a three-month period; expiry of the fixed-term contract; the worker fails to achieve
the envisaged results during the probationary period; the worker refuses to work in the position he was
employed to in accordance with the employment contract; the worker refuses to exercise the redundan-
cy rights offered by the employer; severance pay was paid to the worker; the worker fails to return to
work within 30 days after official leave; the worker provided false information when entering into the
employment contract; the employer was sanctioned twice or more due to the worker’s conduct; the
worker is employed full time by another employer without the consent of the first employer; unlawful
competition. The termination notice must include reasoning and information on the possibilities of ap-
peal. The minimum of notice period is 30 days.

Workers dismissed due to economic reasons have a right to severance pay, with a minimum of six
months’ average wages. (The calculation is not based on the individual worker’s salary, but on the na-
tional average.)

If the worker holds that he/she was dismissed unlawfully, he/she may turn to a court, but also — in-
dependently of the court proceedings — to the Labour Inspectorate. However, if court proceedings are
ongoing, the procedure of the Labour Inspectorate shall be suspended.

Should the court hold that the dismissal was unlawful, it shall order reinstatement and payment of the
unpaid income. The law of Montenegro does not contain any provisions according to which compensa-
tion could be paid instead of reinstatement.
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Annex 4.2
Network Description

I. Introduction
A technical cooperation project on strengthening social dialogue and tripartism and enhancing tech-

nical expertise in labour law in the countries of South Eastern Europe!” was launched by the ILO Sub

Regional Office for Central and Eastern Europe (ILO-SRO Budapest) in May 2003. This project, fi-

nanced by the governments of France, Belgium and Italy, is aimed at helping these countries to upgrade

their systems of industrial relations and to reform their labour legislation. This project, which will last
four years (2003-2006), has two major components:

1. Strengthening the capacity of workers’ and employers’ organisations to enable them: (a) to better rep-
resent the interests of their members, and (b) to play an effective role in the bipartite and tripartite so-
cial dialogue.

2. Strengthening the institutions of social dialogue and enhancing the capacity of ministries of labour in
the field of social dialogue and labour law to enable them: (a) to effectively discharge their duties in
the area of labour law formulation and enforcement; (b) to play their role in the tripartite social dia-
logue; and (c) to provide support to the social partners in their bipartite social dialogue.

Within the framework of the second component of the project ILO-SRO Budapest, in cooperation
with the Department for Social Dialogue, Labour Law and Labour Administration in Geneva and the
ILO International Training Centre in Turin, has created a network of government experts in labour law
and labour relations whose objectives, composition and mode of operation are described below.

1. Objectives of the network

The transition countries of South Eastern Europe are faced with similar challenges: to establish sound
systems of industrial relations to consolidate democracy and to adapt their labour legislation to make it
more consistent with the market economy and to facilitate labour market governance. These tasks
should be done in harmony with the stipulations of international and European labour standards.

The performance of these tasks is primarily the responsibility of the ministries in charge of labour;
they are key players in the area of labour law and labour relations. However, in the countries of South
Eastern Europe the performance of these tasks is constrained by the weak capacity and resources of
these ministries. For example, the capacity of labour ministry officials in framing labour laws is in some
cases hampered by their weak knowledge of international and community labour law and of compara-
tive labour law. Also, they lack knowledge of how to provide technical and administrative support to
the social partners in their bipartite social dialogue through, for example, an effective system of regis-
tration and extension of collective agreements and training in the area of collective bargaining.

Although the ministries of labour of these countries share the same challenges in the area of labour
law and labour relations, there is little exchange of experiences and information among them on how to
deal with them. The creation of the network of government experts on labour law and labour relations
is meant to address this gap with a view to facilitating an exchange of information and experiences be-
tween the experts of the SEE countries in these two areas, to enable them: (a) to learn from each other;
and (b) to find common approaches to deal with the challenges posed by the reform of labour legisla-
tion and the upgrading of labour legislation systems

17 Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Moldova, Macedonia, Romania, Serbia and Montenegro.
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lll. Composition

The network comprises high-level officials from the ministries of labour of the 8 participating coun-
tries who bear responsibility for labour law and labour relations; this includes drafting and enforcement
of labour laws, providing support and advice to the social partners, participation in tripartite social dia-
logue, and so on. The members of the network (see attached list) were selected by the ILO in consulta-
tion with the ministers of labour of the participating countries.

IV. Mode of operation

The network is meant to operate during the four-year implementation period of the project and hope-
fully beyond. It will operate via both regular meetings and use of the NET.

First, the network members benefited from a training course on labour law and social dialogue at a
residential seminar in the ILO International Training Centre in Turin on 22-26 September 2003. This
training was aimed at:
 enhancing their knowledge and skills in the broad area of labour law and labour relations, particular-

ly recent trends in comparative labour law;

» improving their skills in drafting labour legislation in harmony with international labour standards
and European community law;

» developing among them a common approach and understanding of the functions and role of the min-
istry of labour in a modern market economy.

After the Turin training course the network embarked on a series of annual thematic workshops with
the view to reflecting collectively with ILO legal experts and European labour law practitioners on the
labour law/labour relations issues facing their respective countries.

The topics addressed in the thematic workshops are selected by the network members themselves, in
consultation with the ILO.

The first thematic workshop was organised in June 2004 in Dubrovnik, Croatia. The network mem-
bers addressed a very topical issue in South Eastern Europe, namely Non-discrimination in Employment
and Occupation. This topic, of common interest to all the participants, was chosen with the view to help-
ing the network members to exchange views and ideas on how to formulate a legal framework and to
design institutional tools at national level to combat discrimination in the labour market, in light of ILO
standards and European practice.

According to a survey of network members, conducted by ILO-SRO Budapest in April-May 2005,
the knowledge they acquired in Dubrovnik was timely and extremely useful since most of the partici-
pating countries are engaged in the formulation of non-discrimination policies and strategies.

The second thematic meeting took place in Mamaia, Romania, on 7-8 July 2005. It addressed the is-
sue of employment law. The network members learnt about ILO standards on employment and studied
the implications of European community law in the field of employment law. They also discussed the
present situation in their own country regarding the regulation of employment relationship as described
in details in the present report.

V. Network member’s duties

The network cannot operate properly without the active participation of the members. The latter are
expected to contribute actively to the functioning of the network by:
« providing inputs, including documents and pieces of national legislation at the different workshops;
 sending relevant documents to the ILO for dissemination among the network members;
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* putting questions to the other members of the network on common problems they face in their day-
to-day work.

VI. Network publications

» Labour Law and Labour Administration, SRO Budapest-ILO International Training Centre, Final re-
port, Turin, 2003

» Non-Discrimination in Employment and Occupation, Final report by Y. Ghellab, ILO SRO, 2005
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Annex 4.3
List of Network Members

1) Mr Ledio Milkani

Head of Institutional Legislation and Integration Sector
Ministry of Labour and Social Affairs

Albania

2) Mr Gramos Xhangolli

Secretary of the National Labour Council
Ministry of Labour and Social Affairs
Albania

3) Mr Damir Dizdarevic
Assistant Minister
Ministry of Civil Affairs
Bosnia and Herzegovina

4) Ms DzZana Kadribegovic¢

Assistant Minister

Ministry of Labour and Social Policy
Federation of Bosnia and Herzegovina

5) Mr Rajko Klickovié¢

Assistant Minister for Labour and Employment
Ministry of Labour, and War Invalids Welfare
Republika Srpska

6) Mr Vesselin Atanassov Ilkov

Senior Expert, European Integration and International Relations Directorate
Ministry of Labour and Social Policy

Bulgaria

7) Ms Lovrenka Brajkovi¢ Bulat

Economist, Adviser in the Sector for Labour and Labour Market
Ministry of Economy, Labour and Entrepreneurship

Croatia

8) Ms Gjylnaze Gola

Head of Labour Law Division
Ministry of Labour and Social Welfare
Kosovo



9) Ms Fatime Avdyli

Chief of Social Dialogue Section
Ministry of Labour and Social Welfare
Kosovo

10) Ms Maria Bivol

Labour lawyer

Management and Public Administration
Ministry of Labour and Social Protection
Moldova

11) Ms Vjera Soc

Labour lawyer

Ministry of Labour and Social Care
Montenegro

12) Ms Anka Stojkovic

Labour lawyer

Ministry of Labour and Social Care
Montenegro

13) Ms Denisa Patrascu

Legal advisor

Ministry of Labour, Social Solidarity and Family
Romania

14) Ms Snezana Bogdanovi¢

Senior Advisor to the Minister

Ministry of Labour, Employment and Social Policy
Serbia

15) Mr Vladimir Garic
Labour lawyer

Ministry of Labour, Employment and Social Policy
Serbia

Coordination team

Mr Youcef Ghellab

Senior Specialist in Social Dialogue and Industrial Relations
ILO-Sub Regional Office

Budapest, Hungary
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Mr Arturo Bronstein
Senior Labour Law Policy Adviser
DIALOGUE, ILO Geneva

Ms Krisztina Homolya
Programme Assistant
ILO-Sub Regional Office
Budapest, Hungary
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Annex 4.4
Programme
International Labour Organisation
PROGRAMME
3rd Labour Legislation Networking Meeting,
Hotel Bavaria Blue
Mamaia, 7-8 July 2005
with the support of the Governments of France and Italy
Wendesday Thursday Friday
6 July 7 July 8 July
09:00-10:30 09:00-10:00
Opening session Employment
Law: ILO Standras nad EC Law
. — Welcome address by Ms. Magda Filip, Direc- (Arturo Bronstein)
Arrival of . . .
. tor for International Relations, Ministry of
participants, . L .
Labour, Social Solidarity and Family
transfer from v f Ghellabb. ILO:
the Bucharest | — 'ouce! ionefiabb, ILL:
Ai * Objective of the course
irport to
Mamaia » Methodology
* Presentation of the participants
— Results of the survey on the use of the knowl-
edge acquired during the second LLN meet-
ing
10:30-11:00 Coffee break 10:00-10:30 Coffee break
11:00-12:30 10:30-12:30
The employment relationship Termination of employment
(Arturo Bronstein, ILO) (presentation by the participants)
(a) general concepts; (a) Grounds for termination;
(b) trends and perspectives; (b) Procedures;
(c) ILO work on the employment relationship. (c) Appeals;
(d) Remedies;
Discussion (e) Collective Termination.
Discussion (+ comments by ILO)
12:30-13:30 Lunch 12:30-13:30 Lunch
13:30-15:00 13:30-14:30
Country Presentations | Synthesis/Evaluation/Next steps
(Y. Ghellab)
The contract of Employment:
(a) Hiring procedures;
(b) Probation;
(c) Fixed-term employment
(d) Temporary work agencies
15:00-15:30 Coffee break 20.00 Dinner
15:30-17:30
Welcome Country Presentations lI:
in the Hotel . . . -
Continuation of the previous sitting.
Discussion (+ comments from ILO)
Working Languages

English — Serbian, Croatian and Bosnian



36

Annex 4.5
List of working documents

ILO documents

* ‘Termination of Employment Convention, 1982 (No. 158)

* Private Employment Agencies Convention, 1997 (No. 181)

* General survey by the CEACR

« Fifth item on the agenda of the 92nd session of ILC: The scope of the employment relationship (Gen-
eral discussion)

» The scope of the employment relationship

* Questionnaire in accordance with article 38 of the standing orders of the ILO

» The employment relationship (Report V/1), fifth item on the agenda

 Termination of Employment Recommendation, 1982m (No. 166)

 Private Employment Agencies Recommendation, 1997 (No. 188)

» Report V (1) The Employment Relationship, ILC, 95th Session 2006

» Labour Markets in Transition: Balancing Flexibility and Security in Central and Eastern Europe, ILO-
SRO April 2004

« Flexibility and Security in the Labour Market: Croatia’s Experience, ILO-SRO 2004

* Flexibility and Security in the Labour Market: Hungary’s Experience, ILO-SRO 2004

» ILO-SRO Budapest Newsletters 2005/1

» Non-Discrimination in Employment and Occupation, Final Report of the 2nd Labour Legislation Net-
work Meeting, Dubrovnik, ILO-SRO June 2004

 Tripartite Social Dialogue on Employment in the Countries of South Eastern Europe, ILO-SRO Bu-
dapest

» Labour Law and Labour Administration, Final Report of the 1st Labour Legislation Network Meet-
ing, Turin, September 2003

* Termination of employment digest

EU documents

 Council Directive 1999/70/EC of 28 June 1999 on the framework agreement on fixed-term work con-
cluded by ETUC, UNICE and CEEP

» Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of Member States
relating to the safeguarding of employees’ rights in the event of transfers of undertakings, business-
es or parts of undertakings or businesses

 Council Directive of 14 October 1991 on an employer’s obligation to inform employees of the con-
ditions applicable to the contract or employment relationship

» Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States
relating to collective redundancies

* Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 on the post-
ing of workers within the framework of the provision of services



