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|. Introduction

Migration is supposed to be beneficial to both sspdnd receiving countries. Migrant
workers usually occupy those jobs not attractiveatonal workers anymore, but in demand
in the labour market. Migration also relieves unyment pressures in countries of origin,
and provides productive labour and an economitirigefor millions of women and men. For
the majority of women migrant workers, migratiorpmesents a positive and empowering
opportunity since the fact of becoming the printipeadwinner of the family gives them a
prominent role in their family and decision-makidany women, as well as their families,
largely benefit from migration. However, migratiomas also permitted unscrupulous
employers, recruitment agents and others, somdiggadike that of trafficking considered
abusive by international and national standards.

When studying the trafficking phenomenon, and ttegqetion that can be provided to
women and men migrant workers, prevailing labourketadifferences in terms of the roles
of women and men in both countries of origin anstidation should not be underestimated.
In general, abuses and labour exploitation in ndaleinated sectors are well-documented
and more exposed since men usually work in gronponstruction and agriculture. On the
other hand, abuses and exploitation against womerant workers are less known since they
occur at an earlier stage of the migration proocess more invisible labour market situations
with weak labour inspection services. These abuaarsnclude non-payment or withholding
of wages, control or lack of freedom of movementhdrawal of passports and other identity
documents, large working daily shifts (betweend2& hours a day), long working weeks of
7 days, non-payment of wages, violations of physiogegrity (physical punishments,
intimidations, ridicule, humiliations and sexuabpéoitation), as well as bad living conditions
comprising inadequate provision of food, waterging and clothing.

Indeed, since women trafficked are found in indistised, unregulated and almost
invisible work environments (e.g. domestic servared sex work), most of the reports
published are based on a small number of caseestaaiid it can be argued that they are not
representative enough. In addition, if data on aNdnternational documented migration
flows are scarce, those relative to the traffickaigvomen into often invisible occupations,
are even less abundant. The lack of labour proteaif women migrant workers then often
starts and is reinforced by the lack of informatavailable.

At the same time, the proportion of women involvied migration flows, and
especially those trapped by traffickers, is incieggapidly and more attention should be
concentrated on the types of social, legal andualpootection suitable to be furnished by
origin and destination countries.

The ILO is deeply concerned by thebour dimensions of human trafficking since it
views trafficking as an assault on labour protecénd a denial of a worker’s opportunity to
make the most of his or her resources and to daéito the economic development of his or
her nation. The exploitation suffered by victinigrafficking is contrary to “full, productive
and freely chosen employment” — even more so #dfitked children, who often suffer the
loss of their potential to become productive aduli®’s work on migration recognizes the
crucial role of social partners, social dialogued amipartism in migration policy, and
advocates for gender-sensitive migration policies address the special problems faced by
women migrant workers. As a result, the increasioe of employers’ and workers’



organisations, as well as governments’ in its wagkinst trafficking in human beings into
labour and sexual exploitation is ILO’s key respons the phenomenon, and it has stood
resolutely against the dangerous proposition tbatdn labour should be valued merely as a
commodity.

With rapidly advancing globalization, the ILO recidzes that policies and mechanisms
need to be put in place to regulate and manageuresy labour migration. To this end, the
ILO has promoted a tripartite debate on labour atign in recent years, starting with the
World Commission on the Social Dimension of Globafion1 In 2004, the 9%' Session of
the International Labour Conference undertook ag@arDiscussion on migrant workers and
adopted a Resolutienwhich called for an ILO Plan of Action on Labobltigration. The
centrepiece of this Action Plan is the “ILO Multdéaal Framework on Labour Migration:
Non-binding principles and guidelines for a righessed approach to labour migratian”,
adopted by a Tripartite Meeting of Experts in Nobem 2005.

ILO’s Multilateral Framework includes principle nd@l that recommendsGovernments

should formulate and implement, in consultation wih the social partners, measures to
prevent abusive practices, migrant smuggling and afficking in persons; they should

also work towards preventing irregular labour migration.4

ILO’s multilateral framework includes the followirguidelines as valuable in giving practical
effect to the above-mentiongdnciple:

11.1. adopting and implementing legislation andqgied to prevent irregular labour
migration and eliminate abusive migration condisipimcluding the trafficking of men
and women migrant workers;

11.2. intensifying measures aimed at detecting mieahtifying abusive practices
against migrant workers, including physical or ssxtharassment or violence,
restriction of movement, debt bondage, forcedimpwithholding, underpayment or
delayed payment of wages and benefits, retentiopaskports or identity or travel
documents and threat of denunciation to authoripesticularly in those sectors that
are outside the usual avenues of regulation anegiron, such as domestic work;
11.3. implementing effective and accessible rensetbe workers whose rights have
been violated, regardless of their migration staiusluding remedies for breach of
employment contracts, such as financial compensatio

11.4. imposing sanctions and penalties againsvithails and entities responsible for
abusive practices against migrant workers;

11.5 adopting measures to encourage migrant woraerds trafficking victims to
denounce abuse, exploitation and violation of thghts, taking account of the special
circumstances of women and children and to thisceféstablishing mechanisms for

1 ILO (2004). A fair globalization: Creating oppantities for all. Geneva, World Commission on the &b&imension of
Globalization and International Labour Office, GeagFebruary 2004.
http://www.ilo.org/public/english/wcsdg/docs/repodf

2 The fullReport of the Committee on Migrant Workers, ILC 2@®dch contains the above Resolution is availalite (
English) at:

http://www.ilo.org/public/english/standards/relm/ilc/ilc92/pdf/pr-22.pdf

3 ILO: ILO Multilateral Framework on Labour Migration: Nonilding principles and guidelines for a rights-based
approach to labour migratio(Geneva, January 2006), p. 13-14.
http://www.ilo.org/public/english/protection/migreidownload/tmmflm-en.pdf

4 Conventions No. 29, 105, 138 and 182; ConventiondN¥dArt. 3, Annex [; Art. 8 and Annex I, Art. 1;3Convention No.
143, Part I; 1990 International Convention (Art..21)




migrant workers to lodge complaints and seek reesedvithout intimidation or
retaliation;

11.6. prohibiting the retention of the identity datents of migrant workers;

11.7. creating and strengthening channels or strestfor information exchange and
international cooperation to address abusive maratonditions;

11.8. disseminating information on trafficking t@m potential victims of its dangers
and raise public awareness on the issue;

11.9. assisting and protecting victims of traffiedgi and other abusive migration
conditions, with particular attention to the specifeeds of women and children;
11.10. adopting policies to address the root caasdsmpact of trafficking in persons
with particular attention to gender-related issues;

11.11. encouraging the elimination of misleadingpaganda relating to labour
migration.

Il. Root causes behind the trafficking of women wodkers

In the latest global report under the follow-upth® Declaration on Fundamental
Principles and Rights at WorkA Global Alliance against Forced Labour”, theOlestimates
that around 2.5 million men, women and children\acéims of trafficking, and that around
one-third of them are trafficked for economic pse® other than sexual exploitat®While
in Asia, Latin America and sub-Saharan Africa, gneportion of trafficked persons is less
than 20 per cent of all forced labour, traffickimgindustrialized and transition countries
accounts for more than 75 per cent of the totatofding to the report, economic incentives
for trafficking are powerful: the total illicit pfiis — produced in one year by a single
commercial sex worker in industrialized countriesttain an average of US$ 67,200 per
years

Rapid assessment studies on trafficking for lamng sexual exploitation have been
completed in several Eastern European countriesorafin by ILO’s Special Action
Programme on Forced Labour (SAP-FL). The main figdiof this research indicate that the
majority of trafficked victims for forced laboureawomen (64%). The studies also provided
insight into the recruitment of victims. Trafficketttims of forced labour mostly found a job
abroad via an intermediary43%). Non-trafficked victims of forced labour ntigsobtained
work abroad through their social connections (59.7%gencies also played a role in
trafficking (11.9%) as well as in other forced lab@mutcomes of migration (15.1%). These
results indicate that the lack of social connedi@broad is a vulnerability factor when
considering trafficking, and that there is a nemdproper migration management, particularly
the monitoring of recruitment of migrant workersnd@ arrived in the destination country,
trafficked victims of forced labour are mostly peas in sex work (32.4%), construction
(16.8%), entertainment/dancing/bar-tendering (12,8%d agriculture (12.3%). The majority
of trafficked women were forced to provide sexuaivices (sometimes in conjunction with
other work)s

5 ILO, A Global Alliance Against Forced LabquGlobal Report under the Follow-up to the ILO Deatmn on
Fundamental Principles and Rights at Work, Gene®@52p.46.

6 ILO Online, No. 24, May, 2005, p.1.

7 An intermediary is understood to be a non-legabpn, working on his/her own or as part of a nétwwith the aim of
recruiting potential migrants for work/forced labb@broad. Agencies, on the other hand, are coresidas legal, semi-legal
or pretending to be legal entities seeking to riépatential migrants for employment/forced lababroad.

8 ANDREES, Beate, and VARER LINDEN, Mariska,Designing Trafficking Research from a Labour MarRetspective:
The ILO experienceéseneva, ILO, 2004, p. 10-11.



Few other surveys such as ICMC-IOMResearch Report on Third Country National
Trafficking Victims in Albaniad provide more detailed information on the victinihe
above-mentioned survey is based on individual weers and describes the experience of
125 trafficked women through Albania who receivdetlter assistance in the year 2000.
Some of the most interesting report findings were:

a. The overwhelming majority of trafficked victims tugh Albania are from Moldovan
or Romanian origin (91%);

b. in most cases victims knew their recruiters befaneh In 50% of cases they were
relatives, friends or acquaintances;

c. 18% of the group interviewed were kidnapped: sredabif the street and pulled into
a car, or kidnapped after invitations to parties;

d. most were abused en route, many gang raped, pngpdrem psychologically for

what lied ahead;

72% were confined against their will by the trafics;

three-quarters of them had hoped to find a jobadhro

from their home countries, they transited througlgdslavia. 93% of them entered

Albania through Montenegro via the northern towrsbkodra;

about 10% of the group claimed police officers welieectly involved in the

trafficking process while in Albania, either pasdivor actively releasing women into

the hands of traffickers, including even givingffickers and their cargo a police
escort;

I. 6% of them possessed university degrees (two teschiee nurse and an accountant)
and 74% had either high school education or hadpteted middle school;

j. 10% of them attempted suicide while in the shelseme had received psychiatric
care for suicide attempts prior to entry into thelter, and another 10% underwent
psychiatric treatment for post-traumatic stress;

k. 42% of the women were found to have sexually traitschdiseases.

= @™o

Table 2. Root Causes in the trafficking of women waers

Supply-side
Feminization of poverty
Chronic unemployment and lack of economic oppotiesi
Lack of access to information
Discrimination on the basis of gender
Sex-selective migration policies
Ineffective migration management framework
and-side
Lack of provision of legal means to migrate
Employers’ demand for cheap and exploitable labour
Consumer demand for services provided by traffigkeons
Gender discrimination
Increasing casualization and informalization in ldd@ur market

De
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source: ILO: An Information Guide: Preventing Digtination, Exploitation and Abuse of Women Migrawtorkers,
Booklet 6 “Trafficking of Women and Girls”, p. 29.

9 This report, along with th&ave the Childremreport “Child Trafficking in Albania”, are the firsefforts made by
international organisations that contain any fofmetiable statistics on trafficking in Albania.



According to the United Nations Economic and Sodauncil, to tackle trafficking is
necessary to address the root causes on both gh@ysand demand sides —making it
absolutely necessary to try to find the best messar responses in both countries of origin
as well as those of destination(See table 2)

1) Supply and demand

Powerful ‘market pressures’ areflected in demand and push factors driving
migration, namely continuing demands in both Westedustrialized countries and emerging
economies for cheap, low-skilled labour, in sucht@es asagriculture, food processing,
construction, domestic help, labour-intensive manuw#cturing, home health care, and
other sectors with often hard jobs. The increasingsisrof job security’ resulting in many
societies as an aspect of globalization increasesspres for emigration. Relatpdshfactors
include disappearance of traditional industry, lokagricultural competitiveness, elimination
of jobs and subsidies by structural adjustment, rasdlting increased poverty where women
account for growing proportions of the poor.

On the other hand, immigration restrictions in magitpations have inhibited regular
labour migration to meet measurable labour demdod$emale-related jobs. Given these
demands, employers and migrants are willing to ipayeasingly higher prices to meet each
other in an internationalized labour market. lased migration control and restrictions
contributes to making circumventing restrictionsuarative field of activity to respond to
market pressures, making trafficking and smuggihmigrant labour very profitable.

Supply factors- In this age of globalization, most countries of therld are engaged, to
varying degrees, in processes of substantial econ@form. These include the adoption of
market economies, trade liberalisation, privat@matinew rules of international investment
and new labour regimes, as well as new forms oérmational cooperation and trade
agreements1 As a consequence of some of these reforms,hvetls have been lost through
the disappearance of public sector employment,irdeadf traditional industries, loss of
agricultural competitiveness, and elimination dbgoand subsidies by structural adjustment.
Disappearance of jobs and increasing poverty trasttli led to increased migration pressures
in countries of origin

As a recent ILO study puts it: the evidence saafailable on the impact of globalization
points to a likely worsening of migration pressuresany parts of the world. Although there
Is insufficient research on this point, evidencdicates that shrinking opportunities for
legitimate employment have affected women dispropaaitely to men and acted as a further
push factor in women’s migration. It is clear, fexample, that the transition to market
economies in Eastern Europe and the CIS Statehddhsa particularly serious impact on
women leading to disproportionate unemployment aade differentials as compared to
meni2

10 United Nations Economic and Social Coun€ilafficking in Women and Girlsote prepared by the Office of
the High Commissioner for Human Rights and the EodooCommission for Europe Secretariat,
E/ECE/RW.2/2000/3,1 December 1999, p.7.

11 Escobar Latapi, AgustifEmigration Dynamics in Mexico, Central America ané tharibbean 12" IOM
Seminar on Migration, Managing International Migwatin Developing Countries, Geneva, 28-29 Ad#97,
p.1.

12 Scanlan, Shivaun, i@ombating Trafficking through Migratiomnpublished at 1.



Trafficking cannot be effectively tackled withoudidressing the reasons behind labour
market failures such as the disadvantaged positiomomen relative to men in the labour
market. Indeed, some economic factors contributonghe growing number of trafficked
women in particular are female’s growing unemplogimeates or lack of employment
opportunities. In some countries or cultures, th@ving number of unemployed women is
strongly related to the lack of educational oppuaittes provided by parents to these girls due
to the belief that investing in girls will not payack. In other countries, this lack of
employment opportunities has been linked to disicrtion practices.

In addition, women’s access to information on labmarkets’ job opportunities, as well
as migration recruitment processes seems to ber lthae that of men. A larger number of
women than men do not know how to make use oftuigins and structures such as
government employment services or social netwdrks will provide them with a safer way
to migrate abroad.

Demand factors- The United Nations Recommended Principles on HuRayhts and
Human Trafficking emphasize that strategies aintegraventing trafficking should address
demand as a root cause of trafficking. Globalisatand trade liberalisation have had
contradictory impacts on employment conditionscountries of destination Demand for
cheap, low-skilled labour in industrialized couesrias well as a considerable number of
developing nations in Africa, Asia, Latin Americadathe Middle East remains evident in
agriculture, food-processing, construction, seniiexk or unskilled manufacturing jobs
(textiles, etc.), and low-wage services like domeestork, home health care and the sex
sector.

Small and medium size companies and labour-inteng¢and often export-oriented)
economic sectors do not have the option of relngadperations abroad. Responses in these
sectors include downgrading of manufacturing preessderegulation, and flexibilization of
employment, with increased emphasis on cost-cuttiegsures and subcontractisgin a
considerable number of countries, these measunes dxgpanded the number of jobs at the
bottom of the employment scale. These jobs aendftose where a lack of respect for labour
standards can be easily identified. Such employmeatis are only partially met or unmet by
available or unemployed national workers, for reas@f minimal pay, degrading and
dangerous conditions, and/or low status in thobe gnd sectors, as well as alternative access
available for unemployed in some countries to daeédfare, etc.

The resulting demand for migrant workers providesgaificant impetus to labour flows
and facilitates the incorporation of undocumenteadramts into the informal sector outside
the scope of labour inspection and where there ligcla of absence of organization and
representation of workers. Despite relatively higfemployment in a number of developed
countries, foreign workers —including particulatdpauthorized migrants — are able to find
jobs easilyL4 On average, for example, a Mexican undocumenigdant worker to the USA
will find a job two weeks after his/her arrival. inglar evidence in Europe indicates that
undocumented migrants are rarely ‘unemployed’

13 Lean Lim, Lin; Growing Economic Interdependence and its Implicetidor International Migrationin
United Nations: Population Distribution and Migoatj New York, 1998, p. 277.

14 Lean Lim,op. cit.,p.277.

15 OSCE - Office for Democratic Institutions and HunRights Conference RepoEurope Against Trafficking
in PersonsBerlin, 15-16 October 2001, p. 72.



Industrialized countries and many developing natidrave thus remained a pole of
attraction for numerous women migrant workers, wiigrate before the presumed economic
equalization forces of trade liberalization havedito acte Often they are well-educated
people who are ready to take up jobs that they dvaok accept in their home environment
and this process involves an enormous loss of huesources. Wage differentials however
between countries of origin and destination judtifgir interest especially where conditions at
home are akin to poverty.

Of particular importance to Western Europe isgh@ving demand into the lucrative
sex and entertainment industry. The growth of theisdustry has been linked to the growing
number of gambling, entertainment establishmeragspaper adds offering sex services, a
pornography industry linked to the use of interreetd to the large-scale concentration of
unaccompanied males in military bases, as wek@al Imale migrants in the construction and
agricultural sectors that are not permitted to dmenpanied by their familyz

Since the issue of the demand into the sex sest@ very sensitive one, it is very
important to make clear here that the majority ohven migrants areot looking for a job
abroad into the sex sector. They are simply lookorgan honest job as nurses, waitresses,
cleaners, housekeepers, babysitters, etc. At saimé guring the migration process, women
migrant workers are deceived by traffickers whaéothem to do sex work. The author would
like to make sure that this paper will not be ntisipreted as considering as calling for the
opening of legal migration channels into the setme

In fact, some countries such as Sweden have bgeag to attack the existing demand for
lucrative sex and the growth of the entertainmadustry by imposing heavy fines on users
and even threatening them with jail sentences. iNMdse measures have a real impact on the
reduction of the demand for lucrative sex or jussipit further underground and hide it? It is
still too early to assess.

2) Restrictive immigration laws and policies

Trade and finance have become increasingly deregliland integrated across regions
and globally. By contrast, however, migration p@s have not been liberalized, nor have
they otherwise addressed the gulf between contirdeedands for cheap labour and the
increasing supply of such labour in other countrieghter border controls have not halted
migratory flows nor have they had projected resuitgeducing the number of workers
crossing borders. Instead they have put more ypressn those who migrate. With few
options available for legal migration in the fack strong pull-push pressures, irregular
migration channels become the only alternative, @mel which presents lucrative “business”
opportunities for helping people arrange travetaobdocuments, cross borders and find jobs
in destination countriesTestimony to the fact that the sole control of l@wsdand restrictive
immigration policies fail is the fact that the freking and smuggling ‘business’ is still
considered to be worth 7 billion US dollars per ryesecond only to drugs and arms
smugglingis As noted by the ILO report on Forced Labour: ‘Tieeent rise in labour

16 Stanton Russell, Sharoktigration between Developing Countries in Sub-Sahakfrica and Latin America
in United NationsPopulation Distribution and MigrationNew York, 1998, p.242.

17 ILO: Information Guide Preventing Discrimination, Explditan and Abuse of Women Migrant Workers
Booklet 6 Trafficking of Women and Gi(Seneva, 2003), p. 36.

18 United NationsHuman Development Report 1998w York, p. 48.



trafficking may basically be attributed to imbalasc between labour supply and the
availability of legal work in a place where the $eleker is legally entitled to reside.’

An important consideration to make here is that wois opportunities to migrate legally
within temporary schemes to most industrialisedntoes have been more limited than men.
In some countries of origin, States have aimedratepting women migrant workers from
exploitation and abuse by imposing restrictive eatign policies that infringe on women’s
basic human rights to free movement and in factentakm more vulnerable to traffickers. In
countries of destination, when legal, recruitmanmigration efforts take place, they are
frequently aimed at construction workers and faabolrers (mainly male-related jobs). For
example, in 1999, while 32,372 agricultural workessre admitted as temporary workers to
the United States; only 534 registered nurses aemtted.

Migration policies of Western European destinatcmuntries are not openly biased by
sex. However, in some countries restrictions haenhimposed on admissions of migrants
for female type of occupations. The case of Swigrel is notorious since no immigration
guotas exist for domestic workers, yet many undamted women from a number of
developing countries work as domestics in middie @oper middle class households.

Germany is also a good example of male-biased trograolicies. All four legal means
of migration for work are dominated by men: firstigroject-linked employmenin the
building industry; secondlyguestworker contractghirdly, seasonal workerfor agriculture,
forestry, construction and vineyards; atmimmuterdliving up to fifty kilometres from the
German border (80 per cent are male).

If stricter immigration policies are not a successheans for combating trafficking and
smuggling, but in fact intensify the activities xich groups, is there reason to suggest that
more liberal migration regimes would diminish theidence of trafficking or smuggling?
Some evidence in Central Europe might indicatettiiatmay already have happened.

In the early and mid-nineties, many victims of ficking to Western Europe Central and
Eastern Europe were Polish, Czech, Slovak and Hiamgwomen. However, the latest data
indicate that victims of trafficking to Western Bpe from Eastern Europe are almost
exclusively Moldovan, Romanian and Ukrain@n. It is observed that one of the main
reasons for this change is that the first grouponintries now comprise candidate countries to
the EU. Nationals of these countries no longeuiregvisas to enter for a stay of up to three
months. Women are continuing to migrate from thementries and finding employment as
baby sitters, in domestic work, and other serviei®it irregularly, but they are able to do so
without requiring the labour broker services ofteby smugglers or worse, by a trafficlker.

In contrast, current main source countries of ickéfd victims in Europe are on the “black
list” of countries that require visas for any viswen for short tourist stay of less than three
months. The list of requirements for visas is lgregurn travel tickets, certification of regular
income, etc.), the rejection rate is high and thmeetinvolved and lack of required

19 ILO: Report of the Director-Generaktopping Forced Labourbop. cit. p. 53.
20 SeeVictims of Trafficking in the Balkansp. cit.
21 Scanlan, Sgp. cit, p.1.
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documentation deter many from even bothexangThis factor alone creates a substantial
market for the trafficker.

Data from the Philippines indicates that where é¢hare bilateral labour agreements
between the Philippine Government and the receistatg, there in fact seems to be a lower
incidence of trafficking. The incidence of traffioy reported generally among Filipino
irregular migrants is low, although data to dateehiargely focused on the sex sector whereas
Filipinos are concentrated more on domestic help the service sector. Nonetheless, the
Filipino situation is characterized by ample chdsrier regular labour migration monitored
through government supervision, extensive expeeiemith migration, and the amplitude of
consequent contacts and connections to Filipine®diations abroad.

Similarly, data on the US indicates that few if aofythe hundreds of thousands of
Mexican nationals who enter the US irregularly gweear are trafficked. While many may
use the services of smugglers to cross the bomu@st end up in jobs that, while exploitative,
don’t constitute a trafficking situation. Agairhet absence of trafficking in this irregular
labour migration is attributed to the many conrmwi between Mexicans in the two
countries, to extensive employment recruitment afxMans througlkcross border social
networks and to the relative ease to leave abusive situgtias well as to the considerable
attention to migration by both governments.

Again, it should be mentioned here that this remonot claiming for the opening of
regular migration legal channels into the sex sedhbe author is convinced that if enough
regular migration channels area available for wonmta the other existing wide range of
female-related jobs, women will prefer to go abroad utilizing the services of traffickers
that could mislead them into the sex sector.

lll. Ten Specific Areas of Migration Management Improvement

Trafficking occurs not only when borders are basri® labour supplies meeting demands,
but when migration policies are sex-selective afidcing women negatively, when there
exists a greater lack of access to information bynen on legal jobs abroad, when migration
policy, administration and institutions are weakl arhere there is gender inequality in access
to employment, education and training in countaksrigin. At the same time, in countries of
destination, trafficking flourishes in the informahderground female-occupied sectors where
there is lack of respect for labour standards amdiitions of work are ignored.

The United Nations Recommended Principles on HuRigihts and Human Trafficking
emphasize that States and intergovernmental omg#ons (IGOs) should ensure that their
interventions address the factors that increasenevability to trafficking, including
inequality, poverty and all forms of discrimination

For this reason, ILO projects and studies havetifiesh areas of intervention of an
integrated migration management package necessaeffectively combat trafficking and
organized criminal involvement. This package shouiclude in countries of origin the
following: the establishment of a clear and coheraigration policy; the improvement of
migration administration and institutions; the eeadiion of bilateral labour agreements

22 Scanlan, Sgp. cit, p.2.
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ensuring regular migration channels for women mmtgand their recognition of diplomas;
the establishment of a labour market informatiosteayn on jobs at home and abroad; the
general utilisation of model employment contradtse improvement of employment and
vocational training policies and opportunities fawmen; and lastly, the monitoring of private
recruitment agencies. In the casecountries of destination the improvement of labour
inspection services has been identified as negesaad inboth sides of the migrations
process, the mobilization of the social partnershencombat vs. human trafficking has been
found to be very positive.

An informed and transparent labour migration managemen system designed to
respond to measured, legitimate needs and takioegaiccount labour concerns seems to be
the most effective way to fight trafficking if ielies on regular labour market assessments to
identify and respond to current and emerging néedsighly, semi-skilled and low skilled
workersz3

1) The Establishment of a Migration Policy and thdmprovement of the Necessary
Institutions and Administration to expand avenues 6r regular labour migration

The establishment of a clear and coherent natimigation policy will be considered as
the first most important area where an improvedratign management could contribute to
the combat against trafficking. A lot of countres not actually want to establish a migration
policy since they are afraid that the public anramment of a migration policy could either
push more nationals to go abroad (in the case wfitdes of origin), or could attract migrant
workers (in the case of destination countries). @th sides of the migration process, the
establishment of a migration policy will contribute the protection of migrant workers and
the better channelling of migration flows into sestrecognised in need of foreign labour.

ILO’s Multilateral Framework includes a related pri nciple “Expanding avenues for
regular labour migration should be considered, taking into account labour market needs
and demographic trends”24

The following guidelines were included as valuainlggiving practical effect to the
above principle:

5.1. establishing systems and structures for piesiadjective labour market analyses
that take into account gender issues and thatdeclu

5.1.1. sectoral, occupational and regional dimerssiof labour shortages and their
causes, and relevant issues of labour supply;

5.1.2. shortages of skilled workers in both origimd destination countries, including
in the public, health and education sectors;

5.1.3. long-term impact of demographic trends, eisflg ageing and population
growth, on the demand for and supply of labour;

5.2. establishing transparent policies for the adimn, employment and residence of
migrant workers based on clear criteria, includadgpur market needs;

5.3. where appropriate, establishing policies andgdures to facilitate the movement
of migrant workers through bilateral, regional anltkateral agreements;

5.4. promoting labour mobility within regional imggetion schemes;

23 ILO; Mekong Sub-Regional Project to Combat Traffickin Children and Wometegal Labour Migration
and Labour Markets: Alternatives to Substitute foafficking in Children and Womep.1.

24 1LO: ILO Multilateral Framework on Labour Migration: Noniiding principles and guidelines for a rights-based
approach to labour migratiofGeneva, January 2006), p.8.
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5.5. ensuring that temporary work schemes resporestablished labour market needs,
and that these schemes respect the principle ddl éggatment between migrant and
national workers, and that workers in temporaryesas enjoy the rights referred to in
national and international labour and human rigsttendards applicable to migrant
workers.

When deciding on establishing a migration policystate might also decide the type of
foreign employment migration policy regime thatIvide put in place. According to Abella,
there are four different types of foreign emploympalicy regimes to choose from: laissez-
faire, regulated system, State-managed systemtate i8onopoly.

1. Laissez-faire: the State does not intervene at all and |eaves the employment of migrant
workers abroad completely to the market. However, this liberal approach could lead to
situations where middlemen and traffickers have free reign.

2. Regulated system: the State usually intervenes at the legidation level creating laws
that regulate the recruitment of its nationals for employment abroad. The actual
recruitment is mainly left to the market, but the State influences by screening the jobs
offered, regulating intermediation by recruiters, setting minimum standards for
employment contracts and requiring emigration clearance for certain categories of
workers.

3. State-managed: The State does not simply regulate foreign employment, but sets up
State enterprises to supervise the recruitment and placement of workers abroad. The
State gives direction and regulates the private sector. The State negotiates agreements
with countries of employment, increases the supply of skills in great demand abroad
and expands deployment in advantageous occupations and countries (ex: Korea,
Philippines and Pakistan).

4. State monopoly: the State organises the entire labour migration process and there is
no place for private recruitment agencies (ex: Chinaand Vietnam).2s

States need to define the appropriate migrationagement framework fitting its needs.
In the last three types of migration systems, wiStagdes regulate recruitment for employment
in foreign countries at a lower or higher degréés usually the Ministry of Labour that has
the authority to formulate specific migration p@d€ and regulations. At the same time, States
will have to establish a mechanism of coordinatiorget different policy measures work
together. For example, the signing of bilaterakagnents will require the establishment of the
necessary institutions and administrative resou@eslvance the recruitment process.

Some countries have established some legal chamhefsigration that they do not
actually profit from due to a lack of institutioasid the appropriate administration of these
outflows. Indeed, some countries complain of nahdpable to fill up the quotas of workers
included in signed bilateral agreement losing thpaotunity to reduce the vulnerability of at
least some of them going abroad with the help stwpulous intermediaries.

The administrative procedure also needs to work\ary efficient level. For example, if
finding employment abroad is too difficult, timedynd costly, potential migrants will turn to
illegal channels. When the system becomes so haawy discourage workers from going
abroad legally, they will find instead a trafficketho will provide them with a faster and
easier way to go abroaBureacratic burdens may make protection measures less effective,

25 Abella, Manolo:Sending Workers Abroad, A Manual for Low and Middieeme Countrieg|LO, Geneva,
1997), p. 8-9.
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even congtituting a barrier to the migrant's employment and employability. Foreign
employment services are more beneficial to migrants if they are not too bureacratic as this can
increase the opportunity for corruption and expense to the recruiter who will pass on all costs
to the migrant. On the other hand, a protective framework of legal, fast administered and
registered, low-cost migration under a standard model contract and where information on jobs
abroad is easily accessible will divert workers from using smugglers or traffickers' services.

It is also essential to study the consequencespblidy measures could have on the
migration of women. For example, a number of raogivcountries have imposed bans and
restrictions on female migration to “prevent” thdnom falling into abusive situations.
However, prohibiting the migration of women and remsing regulation often drives the
process further underground since it forces womegrants into even more vulnerable
positions, increasing their need of demanding igoant agents to help them migrate
clandestinely. Moreover, the effectiveness of mite measures by labour sending countries
is minimal if legislation and protective measuras, well as labour inspection are poor in
receiving countries, especially in those sectorserwhwomen migrant workers are
concentrated.

Whether the State is directly involved in migratimanagement or just in the monitoring
of private employment or recruitment agents, thal#shment of the necessanstitutions
involved on migration management or tteengthening of their administration capacity
will contribute to a smooth administration or manihg of migration outflows. The
improvement of the administration capacity will veg significant training of those officials
in charge of migration management or monitoring.

2) Monitoring and Licensing of Fee-Charging PrivateRecruitment Agencies and
other intermediaries

Most of the recruitment of migrant workers is nawthe hands of fee-charging private
agencies whose numbers have grown rapidly in betddiag and receiving countries. In some
large labour-supplying countries they now compes@ajor service industry, accounting for
the recruitment and placement of 60 to 80 per oéml temporary labour migrants leaving
every year, and earn substantial revenues frombtigness. The commercialization of
recruitment thorough the activities of private fderging agents have contributed
significantly to the growing exchange of labour amo countries. Profit-motivated
recruitment agencies have succeeded in bridgingnatlabour markets where states permit
the movement of labour. Most private employmentagess played a significant and positive
role in the effective functioning of the labour rketrand have proven particularly effective in
quickly sensing skills shortages in labour markdisding labour to fill the void, and
providing flexible and appropriate responses ameewes become more complex. Their
operations have, in effect, made it possible ta@awae the information gaps and institutional
obstacles separating national labour markets.

However, the commercialization of recruitment hamgative aspects which not
infrequently take the form of fraud, exorbitant de@and unacceptable conditions of
employment of migrant workers. The organization grwate recruitment agencies of the

26 ILO: Protecting the Most Vulnerable of Today’s Worké@nspartite Meeting of Experts on Future ILO Agtigs in the
Field of Migration, (Geneva, 1997) MEIM 1997, p..28
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international migration of labour has been esphbcibhrd on unskilled and non-technical
workers. In many counties of origin recruitment prattices include:

- advertising, soliciting applications and demandfegs for non-existent job
offers;

- withholding information or giving false informatiaon the nature of jobs and
conditions of employment.

- Charging fees well above the maximum allowed bylaipns or the actual
cost of recruitment; and

- Selecting applicants not on the basis of job giealifon but by the amount they
are willing to pay to get the jab.

ILO’s Multilateral Framework on Labour Migration gemmends in this respect that
“Governments in both origin and destination countries should give due consideration to
licensing and supervising recruitment and placemenservices for migrant workers in
accordance with the Private Employment Agencies Coention, 1997 (No. 181), and its
Recommendation (No. 188).

Labour migration is easily susceptible to fraudehese of several inherent features of the
process. First, there is the geographic distanat rttakes it very difficult or expensive to
verify information supplied by foreign employers theeir agents. This is especially true of
migration to countries where migrant networks aoé yet well established. Second, wage
differentials between countries are such that tlaeeelabour surpluses, especially for many
lower or unskilled occupations, and competition agh@bseekers can easily be exploited by
unscrupulous agents. Third, little skill and verinimal capital are necessary to engage in the
recruitment business, making it easy for almostoaryto claim to be genuine agents of
foreign employers. The fact that fraud is not ungwn is reflected in the number of workers
stranded in foreign ports who have been recruitegbbs that do not exist.

Under the category of fee-charging private recraittnagencies, the following are
considered:

* Private employment agencies
e Tourist or travel agencies

* Model agencies

* Matrimonial or bridal agencies

The response of many States to the high incidefhaaatpractice and abuse in the
recruitment of migrant workers has been to reguthte industry more closely than other
commercial business and to impose stiff sanctigyanat certain activities. The stated aims
of many of these measures are to:

- prevent fraud in recruitment,
- reduce the cost of job placement to the worker and
- minimize mismatches and recruitment failuzes.

270p.cit, p.30
28o0p.cit, p.33
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Monitoring through frequenabour inspection and policinghas been recommended as
crucial to prevent abuses, but in close discussiatis private intermediaries representatives
and providing incentives to honest private intermediaries who refuse tdigpate in the
trafficking process. Measures have also been tekpromote cooperation between private
agencies and the public employment serviceBor examplesubcontracting or bidding of
agreements to private agencies has been organizestandards of good practicein job
advertising, labour contract design and fees hasenbdefined. However, according to
experience, monitoringhould not represent repressiorin any way since repression would
just bring these agencies more underground anddwvordate more problems instead of
finding solutions.Licensing is viewed in many caigg as a basic policy tool for preventing
malpractices. Whilelicensing regulations may not completely prevent agencies from
engaging in clandestine activities, they do makehsactivities risky and subject to heavy
financial and even criminal penalties. On the othand, licencing can be also used as an
effective mechanism for encouraging good perforraapcomoting market competition and
highlighting best practices. Some countries nowiregprivate agents to put up financial
guarantees as a condition for the granting ofentie to compensate workers in the event of
certain contingencies. Licenses should not haveri@g of validity shorter than that granted
to comparable commercial activities so as to erageiprivate recruitment agencies to take a
long-term view of their investments.

The typical requirements for licensing should be thk following:

Financial capability- to provide the necessary logistics and finanaggources to support
international operations;

Recruitment capability- competence in identifying and selecting qualifietsons for jobs
abroad. Agency staff should include trained reomaiit specialists and documentation
officers;

Management capability- competence in organising and managing a busimedading the
provision of adequate facilities to undertake in&tional operations and extensive domestic
networking;

Marketing capability- competence in identifying foreign employment oppoities and
negotiating contracts that benefit not only therageowners but also the workers who are to
be hired.

Apart from licensing, some States have prohibresgtuitment charges or have set a
legal ceiling on the fees that private agents merge the worker. In order to check abuses
on the amount of fees that private agents may ehtdng worker, some countries have set up
regulations prohibiting the direct payment of fd®s the worker. In some countries, the
workers must pay the recruitment fee through theeBu of Foreign Employment, of through
depository bankso

Some associations of private recruitment agencie® falso tried to convince their
members to signodes of practicecomprising some of the following issues:

1. Minimum standards on a) job advertising; b) selection of workers; &titeg of workers; d)
labour contracts to be used; e) rates of chargdaéte f) respectful treatment of the worker;
g) modes and cost of transportation of the wor&ed, standards aninimum qualifications

of their personnel and managers,

29 op. cit., p.35.
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2. The full and unambiguous disclosure of al charges and terms of businessto clients;

3. The principle they must provide the migrant workers with a contract with all job
information including functions and responsibilities, wages, benefits, working conditions,
travel and accomodation arrangements, etc;

4. The principle they should not knowingly recruit workers for jobs involving undue hazards
or risks, abuse or dicriminatory treatment;

5. To refrain from bidding down wages,

6. To maintain a register of al migrants recruited or placed through them to be available for
inspection by the competent authority.

Another very interesting linkage into the growthtadfficking victims where work has
rarely been done is that covering otirgermediaries providing information services where
forced labour or trafficking situations into thexssector for pornography or prostitution
purposes can obviously be found. The most impodhtitese services are the following:

* Internet ads offering sexual-related services

* Newspaper ads providing false information on jd®ad in countries of origin

* Newspaper ads offering phone numbers with linksséxual-related services in
countries of destination

One of the responses studied is the establishnfenbaes of ethicsimplemented in
newspaper companies as a type of self-regulatipecesdly concerning the section with
newspaper ads. At the same time, newspaper adragigs and any other type of
advertisements providing false information on jalbsoad, as well as those offering sexual-
related services could be checked and monitoreduad as possible by the police and labour
inspectors under the guidance of the National MignaDepartment since often women and
girls providing services for these ads are migramtiorced-labour situations. In the case of
internet ads, regulation and monitoring seems twdog costly, time-consuming, and almost
an impossible task.

3) Strengthening of Labour Inspection Services

To contribute to the combat against traffickingsitabsolutely necessary to strengthen
labour institutions, including labour inspectiordamonitoring. It is also important to enforce
minimum national employment conditions standardsuimegulated work in the informal
sector to serve as a complementary system of aiiming abuse of persons and of
discouraging irregular practices. This involves ament of clear national minimum
standards for the protection of workers, natiomal enigrant, employed in sectors where these
do not exist such as the sex sector and the darsestior.

ILO Conventions on such aspects as occupationatysahd health, forced labour, and
discrimination provide minimum international norrf national legislation. An essential
component is the monitoring through labour insmectof ‘irregular’ employment in the
informal sector, in particular to identify and peex exploitation of children and to detect and
stop forced labour situations, as well as to uphailtimum decent working conditions.

4) The Ministry of Labour and the Mobilization of the Social Partners
Since the current approach to trafficking is verycim from a criminal law enforcement

and crime prevention perspective, the responsibkemment agencies are normally the

17



Ministries of Interior, Immigration, Police and Jcidry. Hardly ever are Ministries of Labour
involved. Yet, migration today is about work andtlie aim is to achieve informed and
transparent orderly labour migration systems basecealistic assessments of labour market
needs, Ministries of Labour and the social partners workers’ and employers’
organisations- need to be closely involved. The aiflthe Ministries of Labour in countries
of origin and destination is also in providing emphent services, labour inspection and to
do the monitoring of private recruitment agences.

Again, ILO’s Multilateral Framework on Labour Migran includes a principle that states
that “Social dialogue is essential to the development sbund labour migration policy
and should be promoted and implemented:

It also states that the following guidelines magver valuable in giving practical effect to the
above principle:

6.1. establishing or strengthening national procesiwf social dialogue to ensure
consultation on all aspects of labour migrationgluding on the preparation of

educational programmes and materials and provisioservices and assistance to
migrant workers and those considering migratingafork, both men and women, who
may have different needs;

6.2. facilitating the participation of employersichworkers’ organizations in relevant
international, regional, national and other forumsl|uding through the establishment
of tripartite consultative procedures;

6.3. promoting dialogue and consultation with ergpls’ organizations on practical

opportunities and challenges they confront in tig@leyment of foreign workers;

6.4. promoting dialogue and consultation with weoskerganizations on particular

concerns posed by labour migration and their mokesssisting migrant workers;

6.5. involving both men and women migrant workaerglinlogue and consultation.

The Ministry of Labour and other Government sectmscerned could invite the social
partners to contribute to the combat against tiaffig at several levels. For example, at the
level of direct action, they could:

» Trade Unions’ Organisations:

Mobilize and organise migrant workers

Ensure representation and voice for migrant workers

Make representation on behalf of migrant workers

Share information on recruitment and placementigfant workers between sending
and receiving countries

Conduct legal literacy courses in sending commesiiti

Play an advocacy role, highlighting the plight aftims

Provide direct services for victims of trafficking

Support the establishment of self help groups iciinas of trafficking

© 0O OO

o O OO

30 ILO:Information Guide Preventing Discrimination, Explditan and Abuse of Women Migrant Workers
Booklet 6 Trafficking of Women and Gi(Seneva, 2003), p. 49.

31 Convention No. 143 (Arts. 2.2, 4, 7, 12(a), 12rY 14(b)); Tripartite Consultation (Internatio@bour Standards)
Convention, 1976 (No. 144); Recommendation No. 86a@a&.2 and 19); Recommendation No. 151 (Par#gb3,7(1), 9,
14, 25(2) and 29).
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»Employers’ Organisations:

Engage in dialogue with authorities

Engage in Tripartite consultation to assess denf@aridreign workers

Monitor the implementation of labour agreements

Provide information about the receiving country

Support and conduct training programmes to prefmsreverseas employment
Support employment creation for prevention of tckihg and the rehabilitation of
victims of trafficking

Encourage associations of recruitment agencies 8obially responsible and aware of
the vulnerabilities of female migrants

Put checks on employers /recruitment agencieslvathrecords

0 Support community initiatives (preventions, reintdgn) as part of their social
responsibility commitments

O 0O O0OO0OO0Oo

o

o

5) Bilateral Labour Agreements and Recognition of Iplomas

The ILO has consistently recommended the formutatib bilateral agreements as a
means of improving the management of migration $loar promoting orderly labour
migration. The advantages of bilateral agreemengs that they can be adapted to the
particularities of specific groups of migrant, ahdt both the sending and the receiving State
can share the burden of ensuring adequate livind) \@arking conditions, as well as
monitoring, and more actively managing, the pred post-migration processes. The annex to
Recommendation No. 86 provides an elaborate motlel bilateral agreement. Several
provisions of the two ILO Conventions on Migrant nkers (No. 97 and 143) stress their
important roles2

In order to succeed in signing bilateral laboureagnents, countries of origin need to
establish contacts and relations with counterpattiaities in actual and potential destination
countries. It is important to negotiate bilaterabdur agreements including provisions as
favourable as possible to nationals. Bilateral lakelgreements provide the general protective
framework and provide an effective means to supertie migration process and to control
recruitment and employment abuses.

If quotas are established, countries of origin domake sure that enough jobs for
women migrants are included in bilateral agreemeigeed with countries of destination.
Quotas could be based on labour market assessometite demand for women migrants in
countries of destination in such sectors as carehi® elderly, care for children, nursing in
general, teaching and other female-related jolgzodtible, these quotas should comprise 50%
men and 50% women jobs.

The signing of agreements including the recognitbdiplomas of nationals in countries
of destination could be a very important way (ofirse accompanied by bilateral agreements
covering quotas for female-related jobs) to comtebto the reduction of trafficking by
increasing the number of women migrating to perfanmiddle-skilled or highly-skilled
occupation.

32 ILO: Migrant Workers Report of the Committee of Experts on the Appiaatof Conventions and
Recommendations (Geneva, 1999), International LaBouference, 87Session, 1999. p.34.
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6) Employment Contract

The use of model employment contracts for the rBoant, placement and employment
of migrant workers is another important means oévpnting fraudulent and abusive
recruitment and trafficking. ILO recommends StateSmaintain a system of supervision of
contracts of employment between an employer, oeragm acting on his/her behalf, and a
migrant for employment”. Convention No. 97 (Artiddeof Annex 1 and Article 6 of Annex
I) lists the employment contract as one of theee8al documents which are to be provided
to the migrants prior to their departure from tbading country and intended to give him/her
adequate information on working conditions. The lmygr is required to draw up the
employment contract in writing and submit it forpapval to the competent authority in the
sending country prior to the prospective migradgparture. It is highly recommended that
the migrant worker has signed a contract beforgingathe country. Model employment
contracts should include the following minimum cibiahs:

v Description of the job, site of employment and dioraof contract;
v Basic monthly salary, including benefits and alloges, as well as rates of
overtime pay;

v" Non-cash compensation and benefits, includingffsed and accommodation;

v' Regular working hours, rest days and holidays;

v' Maternity leave, particularly when covered by nagiblegislation;

v" Transportation to the country/place of employmett eeturn, including
repatriation;

v' Employment injury and sickness compensation, anergemcy medical and
dental care;

v Social security rights and obligations;

v" Valid grounds for termination of contract;

v Dispute settlemerss

The employment contract should be a written docunmera local language that the
migrant worker understands. The contract shouldsigeed by both the migrant and the
employer to ensure that each worker who goes abfoacemployment has in her/his
possession a valid and legally enforceable docunsmwing the agreed terms of
employment. Many governments of countries of origiiso require that (i) the employment
contract is verified or authenticated by their esdlyain the destination country, including
checks on the credibility of the employer; and ifiiigrant workers register their employment
contract with the relevant authorities. In addifi@migration clearance is not given to the
worker unless the terms of contract comply with th&evant provision of the country’s
legislations4

7) A Labour Market Information system or service onJobs at Home and Abroad

An informed and transparent labour market infororagystem or service on existing jobs
at home and abroad can be one of the most effeatayes to fight trafficking. It is highly
recommended that States of origin provide migraotkers with accurate information to
assist them in their search for employment. It |soamportant to gather and organize
information on matters related to employment, wagkand living conditions abroad in order

33 ILO: Information Guide Preventing Discrimination, Explditan and Abuse of Women Migrant Workers
Booklet 6 Trafficking of Women and Gi(fSeneva, 2003), p. 70.
34 Op.cit, p.70.
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to prepare potential migrant workers or supporirttiecision to migrate. ILO Conventions on
Migrant Workers consider that States should prowdéund the provision of information or
other assistance to migrant workers or ensurexiséeace of such services, and monitor them
and, where necessary, intervene to supplement them.

It is necessary to provide migrant workers withfukpre-departure information on who
to contact in case of urgent need, legal rightsniatrative formalities, and other
information on cultural differences, social and Itteaservices, etc. If possible, specific
information programmes or services should be diktdbwards female prospective migrants.
Due to the particularly vulnerable position in whignany female migrants can find
themselves, information systems or services caveptavomen from finding themselves in a
position where they are likely to be exposed tosatand exploitation.

What some major sending countries have done isutotqgether databases available
through internet and providing (within the Employmh&ervice, the Migration Department or
other Governmental Institution) a single informatiesystem on jobs available within the
country and abroad. The database can includeligheof recognised honest private
recruitment agenciesand their contact details, vacancies availableutjn these private
employment agencies, existing signédateral agreements and their quotas with
occupations available and thenames of companies involved in direct recruitmentor jobs
abroad.

This central registry or database can also comphisenames of those persons who have
already found a job in a foreign country, a copytloé contract, the full address of the
recruitment agency, name of recruitment agent, dddiress of employer and other useful
information in case of grievance. If that persanfermation (name, last name, address, age,
sex, hame of the employer abroad and private irgdiany) can be easily accessed in
embassies in countries of destination, the workabbur attachés is facilitated in case of
abuses suffered by the migrant worker.

The establishment of a database easily availalddacked up with enough dissemination
of the information contained in this database cdaddcomplemented with other promotional
media means such as posters, radio campaigns, pets)@tc.

The Philippine Overseas Employment Administration (POEA)’'s websirovides safe
migration information to potential migrant workdrg listing all licensed recruitment agencies
that potential migrants should refer to and by mhmg on-line information on job vacancies
abroad, as well as the list of the Philippines Essis and labor attaches. It also informs on
how to avoid illegal recruitment asking potentiagmants to check with the POEA the name
of the recruitment agency against the list of agenlicensed by the POEA and to check with
the POEA Accreditation Branch if the recruiter fmgurrent job order. The POEA also
informs potential migrant workers that the legalliowed placement fee is equivalent to one
month salary exclusive of documentation and prosgsosts, and warns them not to pay any
placement fee unless they have a genuine employcwittact. In addition, the POEA
instructs them not to accept a tourist visa, budegmand a working visa and not to be enticed
by advertisements requiring them to reply to a Rfite (P.O.) Box, or to enclose payment
for processing of papers. Lastly, the POEA tellgepbal migrant workers to avoid training
centers and travel agencies who promise overseploygmentss

35 http://www.poea.gov.ph/html/tips.htm
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8) Gender-sensitive Employment and Vocational Traimg Policies and Programmes

If a real and long-term solution wants to be foundthe combat against women
trafficking, it is crucial to address the employrheaituation of women and to check if
employment policies do not include any discrimimat@ractices against women. It is
essential for women to access in equal terms empay and vocational training
opportunities. To achieve this, employment anchirg policies at the national level should
be aware of providing equal opportunities to meth @omen.

Gender mainstreaming employment policies shouldsbpplemented by alternative
livelihood schemes in large sending communitiesrafficking victims and by employment-
intensive development policies whenever necessary.

9) A Standards-Based Approach

The promotion of a standards-based approach taralire trafficking and exploitation
while ensuring protection of migrants’ rights iso#tmer very significant issue to be considered
within this anti-trafficking package. Atandards-based approach to combating trafficking
and exploitation of migranigogether with protecting basic rights of all nagts includes
adopting and utilizing the ‘Palermo’ Convention ait&l Protocol on Trafficking in Human
Beings, complemented by the Ik@©and UN Conventions on migrant workers A total of
76 different States have now ratified or signed onemore of these three complementary
standards; a number of European countries ratdrezlor both of the ILO Conventions. The
point of establishing legal rights and policy start$ is to ensure social legitimacy and
accountability, which can only be ensured by a éation in the rule of law.

ILO’s Multilateral Framework on Labour Migrationasés that The human rights of all
migrant workers, regardless of their status, shoulde promoted and protected. In particular, all
migrant workers should benefit from the principles and rights in the 1998 ILO Declaration on
Fundamental Principles and Rights at Work and its Bllow-up, which are reflected in the eight
fundamental ILO Conventions3s and the relevant United Nations human rights Convetions”.

It also mentions thatAll international labour standards apply to migrant workers, unless
otherwise stated. National laws and regulations caerning labour migration and the protection
of migrant workers should be guided by relevant inérnational labour standards and other
relevant international and regional instruments”.

36 Account should be taken in particular of the eriydng principles of the Migration for Employme@onvention
(Revised), 1949 (No. 97) ratified by 46 countries\d the Migrant Workers (Supplementary Provisiadbshvention, 1975
(No. 143) ratified by 19 countries, and of acconydag Recommendations Nos. 86 and 151. Texts antecklaformation
available on the ILO website, @tvw.ilo.org/ilolex

37 The 1990 International Convention on the Pratectf the Rights of All Migrant Workers and Membest Their
Families, ratified by 34 countries and signed bydtbers. Texts and related information availableGIHHCHR website
www.unhchr.ch

38 Freedom of Association and Protection of the RiglOrganise Convention, 1948 (No. 87), and RighDtganise and
Collective Bargaining Convention, 1949 (No. 98); Fdrdeabour Convention, 1930 (No. 29), and Abolition Fdrced

Labour Convention, 1957 (No. 105); Equal Remunena@onvention, 1951 (No. 100); Discrimination (Emptognt and

Occupation) Convention, 1958 (No. 111); Minimum A@envention, 1973 (No. 138); Worst Forms of Child Labo
Convention, 1999 (No. 182).
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In addition, it states thdfNational law and policies should also be guidedybother relevant
ILO standards in the areas of employment, labour ispection, social security, maternity
protection, protection of wages, occupational safgtand health, as well as in such sectors as
agriculture, construction and hotels and restaurans”.39

In particular, labour laws should cover sectors wh@omen migrants are concentrated.
Amendment and enforcement of laws and regulationering the rights of women migrant
workers are necessary. For example, prosecutianicshe enforced in the case of recruitment
agents and employers/sponsors identified as hawolgted their contractual obligations and
having committed abuses. In addition, flexibilitydhanging sponsors (without imprisonment
and deportation) could be introduced in cases aokars complaining of abuses.

10) Other areas of work

In order to contribute to the reduction in the nembf trafficked women, for example,
some additional measures taken by Governments @A lon both sides of the migration
process, could include the following:

Countries of origin:
» the building of a reputable image of the nationarker among governments and
employers of destination countries;
> the provision of the necessary number of labowrchatis in Embassies abroad to deal
with complaints and urgent needs of national wakedaroad.

Countries of destination:

» the enactment of practical measures including puddivocacy and awareness-raising
to cover prevention, protection, rights-restoratisacovery and healing services
addressing victims of trafficking. It is importamd undertake awareness-raising
campaigns aiming at changing and avoiding behaalqaractices such as withholding
passports, withholding of wages, and physical, askand psychological abuses;

» the establishment of institutions such as a comanssomprising Government
authorities, concerned Embassies, IGO’s, NGO’'sa@hdr international and national
bodies to discuss, identify and find solutions torkers’ ssues of concern. This
national body could be monitoring the treatmenegivo workers, in general, and to
women migrant workers in particular by recruitmegents, sponsors, police and
national security officers;

» the regularisation of undocumented migrant workers.

39 Of particular relevance are the Equality of Treatim@tcident Compensation) Convention, 1925 (No.; 19)
Labour Inspection Convention, 1947 (No. 81); LabolauSes (Public Contracts) Convention, 1949 (No; 94)
Protection of Wages Convention, 1949 (No. 95); &o8ecurity (Minimum Standards) Convention, 1952.(N
102); Plantations Convention, 1958 (No. 110); Eualf Treatment (Social Security) Convention, 196.
118); Employment Policy Convention, 1964 (No. 122bour Inspection (Agriculture) Convention, 196%(N
129); Minimum Wage Fixing Convention, 1970 (No. }3Mursing Personnel Convention, 1977 (No. 149);
Occupational Safety and Health Convention, 1981 . (MB5); Maintenance of Social Security Rights
Convention, 1982 (No. 157); Occupational Healthvi8ess Convention, 1985 (No. 161); Safety and Hemth
Construction Convention, 1988 (No. 167); Workingn@itions (Hotels and Restaurants) Convention, 1(88&i
172); Safety and Health in Mines Convention, 1986.(176); Maternity Protection Convention, 2000 (No
183); and Safety and Health in Agriculture Convamti2001 (No. 184).
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IV. Good practices on labour and social protection

Steps have been taken by some Western Europeartriesuthat are considered best
practices through the provision of temporary rastgepermits to victims of trafficking who
testify against their traffickers (e.g. Italy, Auat Netherlands and Belgium), provision of
counselling services, facilitation of support frédGOs, and so on. However these measures
do not protect new recruits from the abuse of itkéirs4o

Some of the good practices identified are the valhg:
1) The U.S. T Visa

The U.S.Trafficking Victims Protection Act of 2008tates that victims of trafficking
may receive a so-called “T” visa, if they: (i) colppwith any reasonable request for
assistance in the investigation or prosecutiorhefttaffickers (not required if the person is
younger than 15 years old); and (ii) would suffgtreme hardships involving unusual and
severe harm upon removal from the U.S.

The length of the visa is specified to be for aqueof around three years, when T visa
holders can then apply for permanent residendeeif {i) have been physically present in the
US for a continuous period of at least three yaaresthe date of receiving the T visa; have
been a person of “good moral character” during peaitod; and (iii) have complied with any
reasonable request for assistance in the investigat prosecution or would suffer extreme
hardship involving unusual and severe harm uporovairfrom the U.S. The number of both
T visas and permanent visas are both limited t6Ger year (this numerical limitation does
not apply to family members). The T visa requiréspugh, both compliance with a
“reasonable request for assistance” and extremdshigr, whereas permanent residence
requires only one or the other. This reflects tarire of the T visa — its purpose is not just to
aid the prosecution, but also to protect the wkéd victimai1

2) The EU Directive

The European Union Council Directive regardingficing provides for short-term
residence permits for third-country nationals wihe wactims of trafficking if they cooperate
with the authorities in the apprehension of theffickers. Prior to receiving these permits,
they are given a 30-day “reflection delay” to assistheir recovery, during which they can
receive support in the form of shelter, legal adyimedical care and counselling. Those
granted residence permits may participate in edutatand vocational courses during legal
proceedings against traffickers. Some countriesluding Austria, Belgium, Italy and the
Netherlands, provide temporary residence and werknjis to victims who testify against

40 Council of EuropeRecommendation No. R (2000) 11 of the Committee mibtéis to member States on
action against trafficking in human beings for tharpose of sexual exploitatipry. 10" meeting of the
Ministers’ Deputies, 19 May, 2000.

41 U.S. Department of Statgnited States Victims of Trafficking and Violence Bectibn Act2000.
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their traffickers. They also provide vocationalinrag, counselling and legal services and
assist with obtaining medical care and psycholdgind social suppori2

However, the directive specifies that the residgrerenit is only a short-term measure
and that it should not be renewed or will be witwin if the competent authorities terminate
the relevant proceedings or if the authorities mersthat the victim does not show a clear
intention anymore to cooperate and has not sevellecklations with those suspected of
smuggling and trafficking offences.

3) Italy’s Article 18

In 1998, Article 18 of the Law 286/98 provided farspecial residence permit to
women victims of trafficking. The special residengermit had the intention to socially
protect these women and of recognizing that thegeeasking for it is an exploited person
who needs help, irrespective of her willingnessiémounce the exploiters. The residence
persmit has a validity of six months with posstilior renewal of up to a year. The special
residence permit for social protection can be givethhe following cases:

0 Whenever a woman is in danger “because of attertgptBee herself from the
subjugation of a criminal association”;

0 Whenever a woman is in danger after having givetineny against the exploiters
during penal proceedings.

However, the special residence permit is not lichitethe time necessary to prosecute
and conclude the criminal proceedings, but haptissibility of becoming a regular residence
permit for the purpose of employmesst.

V. Conclusions

Trafficking in persons is now a growing menace wwitle, leading to subjection of
many thousands of workers, especially young womah even children to forced labour
conditions It is important to be aware that “Over-emphasiziragficking and taking it out of
the migration context is strategically counter-prctive in the fight for human rights because
(a) trafficking could put migration in a crime caoit crime prevention context; and (b)
trafficking could be used by governments as a Veha develop more restrictive approaches
to migration in general”.

Sex-selective or restrictive migration policies daws often have the consequence of
pushing mainly women and girls into seeking illegaannels of migration and making them
much more vulnerable to entrapment by traffick8iace the issue of the demand into the sex
sector is a very sensitive one, it is very impdrtemmake clear here that the majority of
women migrants areot looking for a job abroad into the sex sector. Tasy simply looking
for an honest job as nurses, waitresses, cledmausekeepers, babysitters, etc. At some point
during the migration process, women migrant worleesdeceived by traffickers who force
them to do sex work.

42 Council of the European Unioouncil Directive on the Residence Permit issuechied¥country Nationals
who are Victims of Trafficking in Human Beings or wtawve been the Subject of an Action to Facilitaegél
Immigration , who Cooperate with the Competent Auitiles, (Brussels, 17 December, 2003), Article11.

43 ILO: Information Guide Preventing Discrimination, Explditan and Abuse of Women Migrant Workers
Booklet 6 Trafficking of Women and Gi(fSeneva, 2003), p. 81.
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This is one of the main reasons why the combatnagaiafficking should focus on
improving migration policies and management linkithgm closely to labour market and
employment policies in both origin and destinatioauntries including measures for
strengthening employment services to inform jolkeeabout job opportunities, as well as
strengthening labour institutions, and labour i$ijp@ and monitoring of private recruitment
agencies. Trafficking cannot be effectively tackigthout addressing the root causes of both
the supply and demand for trafficked persons orrdasons behind labour market failures
(rising unemployment and under-employment and paorking conditions); persistent
occupational segregation and the disadvantagedigposif women relative to men in the
labour market; and why and how informalization, xilélization and causalization of
production and employment relationships is increaghe demand for unregulated migrant
workers.

At the same time, it is important to recognize thaterty and high unemployment or
under-employment are major root causes of traffigkiand anti-trafficking programmes
should emphasize the creation of alternative Ing®ds in communities of origin. However,
poverty reduction, income generation and employnweeation measures can be effective
only if they: lead to true economic empowermenvuherable men and women; offer viable
and attractive alternatives to the potential eamiand working conditions in the destination
areas; are sustainable over the longer term inst&ioffering continuing access to decent
employment; and, are linked to more broad-baseihlsmed community development efforts.

Most likely, the number of women migrants in seaotlemployment will continue
increasing, especially towards industrialised coastsince the root causes pushing most of
these women to look for a job abroad will not disagrr, at least in the short-term. However, it
is not certain that the increasing participationwafmen in international migration will be
concomitant by itself with an improvement in theituation in the labour market. It is
therefore important to provide more attention ® pinotection of female migrant workers.

If development is to be successful, it must méleeltest possible of women migrants’
potential, and migration must be seen as one ofhtbst significant means to achieve this
purpose. However, specific political and institatb support is clearly needed at the national,
as well as the regional level. ILO’s unique trigartstructure could be the ideal forum for
discussion on the issue of strengthening women anigworkers’ protection through an
improvement of migration management.

States may be able to weaken criminal groups moceessfully by providing women
migrants with incentives to make the right choigeshe manner in which they travel and
thereby avoid the services of criminal groups. Beyommediate choices, employment
possibilities for women — in both home and hostntones — must be generated to broaden or
expand their choices for improved employment avelihood.

Only a comprehensive set of measures to elimiraiefactors that make trafficking and
smuggling necessary for migration, and profitalale driminal groups will achieve what the
UN Protocol against trafficking intends to obtaifihese measures include addressing
conditions that compel out-migration, reducing vejieead demand for clandestine and
unregulated labour, and replacing restrictive leasrivith regulated legal migratory channels
for women. And in the longer-term perspectivejstaace programs in skills training, micro-
finance and employment creation must be put omt¢femda.
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Government, employers and trade union efforts lbglhecessary to guarantee migrant
women’s fundamental human and rights at work. A benof International Labour Standards
address the protection of women migrant workersalrg the Migration for Employment
Convention, 1949 (No. 9&nd theMigrant Workers (Supplementary Provisions) Conventi
1975 (No. 14B which call upon States to respect the basic hunmgins of all migrant
workers, male and female. Other Conventions cogdtie rights of women are the following:
No. 3, 4, 41, 45, 69, 100, 102, 103, 111, 122 &6l 1

For trafficked women, as well as for other womemgnaints, it would be advisable if
governments, as well as employers and workers’msgtions (where they exist) could join
efforts to provide them with the necessary toolsuphold protection. The enactment of
legislation in most countries following the exampfehe E.U., the U.S. and Italy seems to be
absolutely necessary to advance towards this agecthe issue is becoming pressing since
the number of trafficked women is increasing wotltiv

For further information, please contact:

Gloria Moreno-Fontes Chammartin
International Migration Programme
INTERNATIONAL LABOUR ORGANIZATION
Rte des Morillons 4

CH-1211 Geneva 22

Tel: 0041 22 799 78 54

Fax: 0041 22 799 88 36

mfontes@ilo.org
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