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Executive Summary

1

The Governnment of Vietnam is very concerned about the
country's unenploynent particularly in the rural areas
where 80 percent of the population lives. GOV is |ooking
for fresh opportunities to tackle the problem and the ILO
enpl oynment generation activities that have been effective
el sewhere can play a part.

The traditional State Owmed Enterprises (SOE) are being
reformed and there is a policy enphasis on the increasing
use of the private sector in construction. Easing the
rules relating to the registration of conpanies at
Provincial |evel has rapidly increased the nunber of firnms
wi shing to take advantage of the opportunities at the
| ocal |evel.

The adm ni strative systens and procedures, well structured
in the forns of |aws, decrees and other regulations, are
noving to a decentralised environment in an effort to
streanmline the whole planning and inplenentation process
and to allow greater grassroots participation in decision
maki ng. The major enphasis of governnent policy 1is
focussed on rural devel opnent.

The major funding agencies have increasingly supported
this policy and their progranmes (ongoing and proposed)
total many hundreds of mllions of dollars, nmuch of which
will be directed to small-scale infrastructure works.

| LO has previous involvenent in workshop contributions on
the potential for appropriate technology in construction
works and this study |ooks at ways for increasing ILO
assistance in this field, in its support of ongoing
programes and in new initiatives where appropriate.

A nunber of the funded programres are described briefly
and it is noted that the policy direction and the actua
co-fundi ng col | aboration of the agencies appears nmuch nore
devel oped than in many other countries.

Several of the programes include a conponent for the
encouragenment and/or developnent of the small-scale
contractors in sonme way, but nost are short on the
practical details. This is an area for a possible ILO
initiative.
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The traditional procurement situation, with its enphasis
on the larger construction packages and the wuse of
I nternational Conpetitive Bidding, has been considerably
nodified with the Wrld Bank taking a significant lead in
sinmplifying the procurenment process and the associated
docunent ati on

There does exist within the construction industry a range
of contract docunents from the international FID C
conditions down to a single page local |unpsum contract
for a locally-based contractor in a District. The
governnent regulations are flexible and several of the
technical assistance inputs to the funded projects are
| ooki ng at these issues.

Two areas of concern that were identified were the quality
of the engi neering designs and the works supervision where
much reliance appears to be placed on the integrity of the
contractors (which, on visual evidence at one site, was
not m spl aced).

One body which continues to discuss all these issues
surrounding the construction industry is the Viet Nam
Associ ation of Construction Contractors (VACC) which
within tw years or so has becone the largest such
association in the country with nenbers in 51 of the
provi nces.

The Labour Code, which was established wth [ILO
assi stance, covers all the necessary conditions for good
wor ki ng practice but it is not clear how this operates at
the site level. The settlenment of disputes appears to
lack the independent procedure enshrined in nost
i nternational contract conditions.

The legal framework for the construction sector is
primarily covered by two Decrees: 52 and 88 and their
associ ated anendnents and suppl enmentary regul ations. The
planning process is being covered in a parallel
consultancy which also looks in details at the flow of
funds for devel opnent projects.

The contracts nmanagenent system w thin governnent operates
through  Project Managenent Units (PM)) which are

established at all Ilevels of admnistration. These are
likely to have also a Project Inplenentation Division
(PID), indicating a very structured arrangenent for

approval s, checking and eventually the flow of funds in



15.

16.

17.

18.

the paynent process. Each Unit has clearly defined
responsibilities, and the funding agencies (apart from
AusAi d) are wrking wthin this well est abl i shed
f ramewor k. Techni cal Assistance teans expect to assist
the evolution of nore streamined procedures to ensure
that projects are inplenented with maxi mum efficiency.

Al t hough professional staffing levels at provincial and
district |evel are affected by the public sector
retrenchnment policy there are units within the mnistries,
such as the Institute for Uban and Rural Planning, the
Centre for Rural Devel opnent Pl anning which appear to be

wel |l staffed and well equipped. 1In addition there are the
academ c institutes such as the Hanoi Water Resources
University which has a special interest in rura

devel opnent issues and graduate training.

The contracting environnent sees the governnent policy of
SCE reform and the rapid energence of private conpanies
following the relaxation of registration procedures. The
Viet Nam Association of Construction Contractors (VACO
ainms to enconpass the full range of SOE and private
conpani es. It continues discussions with governnent on the
various Decrees and regulations governing construction
with the aimof finding a nore equitable bal ance between
the concerns of the client and the contractors. Training
plays a large part in VACC activities which include
coll aboration with the Asian |Institute of Technol ogy
(AIT). One main concern for contractors, as elsewhere, is
access to credit, but equipnent is generally not seen as a
pr obl em

The contract process is established in the Decrees which
give the Mnistry of Construction the obligation to
publish unit costs for all itens of construction, |abour
plant and materials to be used in the bidding process.
Under these circunstances it is not clear that a fully
conpetitive bidding system exists but it is a working

system that contractors appear to accept. In a 2-step
bi dding process contractors need to gain 70% of the
allocated marking for t echni cal conpetence before

proceeding to the financial assessnment and eventual award.

As a national body the VACC is seen as a vehicle for noves
towards the steady inprovenent of this contracting
environment with the focus on the small-scale enterprises
whi ch all funded projects see as the focus for their rural
devel opnent proposal s.
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The overall conclusions of the study indicate that

there is huge potential in workload funded through
governnent and the aid agencies

the nunbers of private contractors are rapidly
i ncreasing

contractor devel opnment proposals are largely project-
based

there is a need to take a national perspective on
training particularly the smaller enterprises

the contracting environment should steadily inprove
with the project initiatives and the activities of
bodi es such as VACC

t he managenent capacity to inplenment projects varies,
and is weaker in the renote areas, but several
professional Centres and Institutes have a pool of
appropriate expertise. The constraints lie nore in
t he bureaucratic process

contractors appear to accept the current situation
W t hout expressing areas of concern which ILO m ght
attenpt to address.

There are areas of potential |ILO ASI ST support, sumrarised

as

The

continue to support ongoing projects as requested
liaise with new project proposals eg AusAid to assi st
in contractor devel opnment conponents

continue col |l aboration with Hanoi University of Water
Resour ces

initiate a national strategy in consultation wth
governnent for small-scale contractor devel opnent,
working with bodies |ike VACC and the provincial
training departnents

contribute as occasion arises to the pursuit of a
nore effective contracting environnment

assist with other ILO initiatives with regard to the
traditional concerns of the workers environnent.

good working relationship established wth CERPAD

shoul d be developed to create a partnership for suitable
future initiatives.
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1. Introduction

Consi derabl e progress has been made in the 1990s in reducing
poverty in Viet Nam Current estimates (according to a Wrld
Bank background paper) suggest that the incidence of poverty
has declined from nore than half the population in 1992/93 to
about one third in 1997/98. However, progress in poverty
reducti on has not been evenly spread between different groups
in the population and in different part of the country. O
particular concern are the Northern Mountains Region, the
Central Hi ghlands and western parts of the North Central Coast
and South Central Coast with poverty at its worst in the upland
areas of these regions.

The effects of this situation were highlighted in a newspaper
article in Viet Nam News (5:11:01) where it was stated that
"the jobless rate in both urban and rural areas has reached an
alarm ng high despite Governnent action to create jobs and ease
the pain if economc restructuring....... In rural areas where
80 percent of the total population lives there are nore than
615 000 people w thout jobs-over 5 percent if the population
| f the under-enployed are included in these figures the nunber
soars to 1.2 mllion.™

There have been shifts in the population as people seek fresh

econom ¢ opportunities and ..... "Hanoi al one has received sone
200. 000 imm grants from nei ghbouring provinces". Another factor
is that ..... “unenpl oynent is rising as the tenmpo of reform at

state-owned enterprises (SOE) accelerates. Ailing SCE are being
reorgani sed or dissolved wth an expected 30% of the SOE
wor kf orce, anmounting to sone 80.000" people losing their jobs.
The article concluded that ....job creation schenes will need
to be rethought and reoriented in response to these changes”.



In many other countries the ILO has been active in the field of
enpl oyment generation, particularly in rural areas, through the
devel opment of snmall-scale |abour- based contractors for
infrastructure projects. This policy would seem to fit wth
that stated by the Governnent of Viet Nam for an increased
i nvol venent of the private sector and an enphasis on the use of
| abour - based technology to the extent possible. Traditionally
the private sector was not nuch involved in the construction
sector in Viet Nam which accounts for the existing | egacy of a
very |large nunber of SCE, established initially by Governnent
Departnments at both central and provincial |evel, to carry out
a full range of building and civil works. Over the last few
years this situation has been changing rapidly through the
rel axation of the relevant business laws of the country and
there is nuch evidence throughout Viet Nam of a newy thriving
private sector.

Gven that the admnistrative structure in the country is so
wel | devel oped through the People Conmttees reaching down to
Commune |evel Viet Nam has considerabl e advantages over many
ot her developing countries where taking developnent to the
grassroots level is so often hanpered by the lack of fornmal
effective, adm nistration.

A Wrld Bank Study (Viet Nam Fiscal Decentralisation and the
Delivery O Rural Services: An Econom c Report 1996) concl uded
that although ..... “The Central Governnent continues to give
high priority to developnment of rural services in poor areas,
maki ng substantial budget transfers from rich areas..... nost
capital devel opnment funds are spent at province and district
| evel s and rarely reach the conmune |level". Wth the advant ages
of the structured admnistration can also cone the in-built
inertia of the various systenms and procedures wthin the
pl anni ng and i npl ementati on processes and the Bank saw the need
for "local admnistrations to be given nore flexibility in
determning the allocation of nost public expenditure
(including infrastructure)”.

“Traditional conmunities, particularly villages, have been at
the centre of |ocal developnent efforts. They play a regular
role in nobilising |abour for devel opment and relief; planning
construction and maintenance of small-scale infrastructure
wor ks”. The principles of |abour-based technology have been
wel | -established for centuries and there still remains the
requi renent of each citizen to provide 10 days of obligatory
| abour each year on work of benefit to their own |ocal
conmuni ty.



In addressing this situation the Governnment pursues a
decentralization policy through a series of |aws, decrees and
regulations including a new Budget Law to ensure that at
provincial level there is greater awareness of the need to
involve local conmunities in planning and inplenentation of
devel opment activities. The 1998 Directive on Gassroots
Denocracy (30-CT/TW states that people at the conmunity |evel
should participate nore actively in planning and decision
maki ng by,

(a) being better infornmed about the | aw

(b) participating in local decision making before
final decisions are nmade and,

(c) supervising, controlling and eval uating the
operations and activities of their |ocal
authorities.

In these circunstance it is not surprising that all the major
ai d agencies are now focusing their devel opnent assistance not
only at the poorest areas of the country but specifically at
the lowest admnistrative levels for involvenment in the
pl anni ng, preparation and inplementation of the rural projects.
This naturally |leads away from the few |arger scale and val ue
integrated programes of the past, which were in theory nore
easy to control and nonitor, to a very |large nunber of

grassroots small infrastructure works. One docunent even
suggests that there may be up to 1000 separate snmall contracts
to be awarded, which has its own repercussions on

adm ni stration and financial managenent. Thus many progranmmes
aimto assist in capacity and institutional devel opnent, within
the existing Governnent structures, in parallel wth the
physi cal inplenmentation of works. The key principle here being
that capacity building is not a theoretical exercise, sonehow
acquired through courses, sem nars and workshops but through
the actual i npl ementation of works and the day-to-day
managenent of the systens and procedures which can be then
nodi fi ed and adapted as necessary. The aimis always to achi eve
the best process for the disbursenent of funds to the areas of
i npl ementation to ensure the nost rapid and efficient
conpletion of the projects for the benefit of the |[ocal
communities. The pressure to inprove the systenms thus cones
from both above and below as people at all |evels becone nore
involved in their own decision making and take an active role
in inplementation through the devolved responsibility for
proj ect managenent.

ILO has built up a particular expertise through experience in
many countries and was involved in 1997 in co-sponsoring wth
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the Hanoi Water Resources University (HWRU a workshop on
“Upgrading Training Capacity for Sustainable Rural Devel opnment
in Viet Nanf. Sone 13 professional papers were presented which
identified and attenpted to address the needs of the rural
areas of Viet Nam They were all very practical in nature,
maki ng specific proposals in detail for achievenent targets,
construction standards, training for rural infrastructure
engi neers and col | aborati on between the academi cs and the field
i npl ementation. The Proceedings of the workshop give an
i ndication of the existing capacity of expertise in this field,
which is outside of the formal governnent structures.

HWRU has 300 staff and about 500 students (1997) and in the
final Action Plan agreed at the workshop was the specific
proposal to continue cooperation with the ILO in the field of
rural infrastructure. It is the aim of the current study to
investigate other areas for potential |LO assistance to this
devel opnent while seeking to avoid either the duplication of
previ ous work or creating an inpression of conpetition with the
activities of others already involved.

In parallel with this study another consultant was | ooking at
“Integrating Local Resource-based Infrastructure Planning in
Viet Nanf which 1is the essential activity before the
i npl ementation phase. To sone extent the two studies have
overlaps e.g. in the analysis of the flow of funding for rural
devel opnment projects, and it is not the invention to repeat in
detail the same material. Also the Terns of Reference include
sonme areas, which are the particular concern and part of
project activities of the Rural Transport Project 2 (RTP 2) for
which DFID is a co-financing agency. There is therefore sone
reference to the ongoing inputs of the technical assistance
consultants (WSP International) and sone areas in which they
will be doing nore in-depth study than can be achieved in a
short mission. This report is seen as, hopefully, conplenentary
to these other activities.

2. Rural Infrastructure Devel opnent Projects.
2.1 Project Descriptions

A nunber of mmjor donors are active in this sector wth the
| arge progranmes being co-financed which has the advantage of
cl oser collaboration between the donors and a definite nove
towards the adoption of common or conpatible procedures,
particularly in the areas of procurenent. Since Viet Nam has a
wel | docunented and structured adm nistrative system there is
also a common desire anpbngst donors to work wthin these

11



systens with sone necessary adjustnents to accomobdate their
own regulations. The following summarises the on-going and
i mredi ate future programres of the donors.

A: Worl d Bank:
(i) First Rural Transport Project (RTP 1):

This project is comng to a close and the performance is
assessed by the Bank as generally good wth physica
achi evenents and disbursenents on budget. O particular note
wer e

-the quality if works was generally good

-the performance of the private contractors
exceeded expectations

-one third of the contracts were won by private
contractors (although at one stage this was
around (50%

-a conputerised nonitoring and eval uati on system
was devel oped

One of the major constraints experienced was stated as “the
many |ayers of review and approvals required by the central
government slowed down project inplenentation and limted the
capacity-building efforts provided to the provincial governnent
to plan and inplenent the projects”.

(ii) Second Rural Transport Project (RTP 2): Co-finance DFID
and GOv.

The objectives of this project as stated in the Project
Appr ai sal Docunent (PAD) are to,

- inprove the access of rural conmunities in the
proj ect provinces to markets, off-farm economc
opportunities and social services.

- develop central, provincial and |ocal capacity
to inprove and sustain the | evel of service of
the rural transport network

- foster the devel opment of small-scale private
contractors.

The total project value is $US 145 mllion over a 5 year
i npl enentation period. The responsi bl e governnent agency is the
M nistry of Transport (MOT).

The Project is designed to
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- build the capacity of the Provincial Departnents
of Transport (PDOT), district authorities and
conmunes in planning, managi ng and i npl ementi ng
road rehabilitation and mmi nt enance progranmes.

- strengthen the capacity of the MOT.

- provide basic road access (provincial, district
and commune) and introduce naintenance
managenent systens

- inprove the environment for donestic contractors
by decentralising inplenentation and training
contractors and PDOT staff.

A provision of $US 129.2 million is made for the rehabilitation
of roads and $US 3.5 million for road mai ntenance, with $US 0.6
mllion being allocated to the Contractors devel opnent. The | DA
Credit Provinces are 36 and DFID Grant Provinces are 4 (in the
PAD) -i ncreased to 6.

DFID has an anticipated total of about 620 Kns of roads in
districts, communes and villages estimating a cost of around $
13. 300 per km

The MOT inplenentation is carried out by the Project Managenent
Unit 18 (PMJ 18) assisted by technical assistance consultants
(Louis Berger International), for the capacity building of the
Provi nci al Project Managenent Units (PPMJ).

In addition DFID is funding the technical assistance (WP
International) to the MOT Rural Transport Units which are
responsi ble for road transport strategy, naintenance and the
donmestic contracting capacity building. MOTI sets policy and
strategy and defines standards, issues guidelines and
establ i shes nornms and procedures.

The enphasis of this conmponent is very nmuch on mai ntenance and
devel opment of a maintenance culture and strategy. It is the
establishment of the Rural Transport Unit which is the key to
t his.

The PAD notes that the DFID experience with the Ha Tinh Poverty
Al l eviation Project has piloted the use of conmunity-nmanaged
| abour-based nethods for civil works and it is intended to
incorporate this in to RTP2 particularly in relation to
mai nt enance in the comunes and districts.
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(1i1)Northern Muntains Poverty Reduction Project (NVPRP)
co-financing by DFID and GOV.

The value of this project is around $100 million for the
beneficiaries population of around 1 mllion people. This forns
part of the Governnent’s Project 135 which targets the poorest
communes in the country. The NWRP covers 7 areas of
devel opment in 6 provinces and intends to shift the enphasis to
enpl oynent creation on a paid basis under the GOV Interim
Poverty Reduction Strategy (IPRS), rather than wusing the
obligatory |abour provision. In the past it has proved
difficult to find contractors enploying |ocal | abour,
preferring to use their own itinerent |abour force.

15% of the total fund goes to Community Devel opnent budgets
under the managenent and control of the conmmunes. Contractors
may handle part of the works with commune sub-contracting on a
| abour-only basis, to build up a core set of commune skills for
other local projects. Up to 30% of the total project funds has
been allocated to road works, typically the rehabilitation of
up to 5 kmin | ength.

The inplenentation will be through the existing provincial and
district admnistrations with the aimof trying to build on and
i nprove the systens in place. The funding will be disbursed to
the level of inplenentation. The capacity at the province and
district levels will vary and there is an enphasis on the
necessary capacity buil ding.

The WB approval for this project was noted in the Viet Nam News
on 27 Cctober with the acknow edgenent of the assistance of
Japan and Denmark in the design stages.

B: Sl DA
Mount ai n Rural Devel opment Progranmme 1996-2001.

This project is about to finish and is the latest in the 20
year support that SIDA has given to this region, mainly in
forestry, pulp factory and |and resource nmanagenent, This
project has been a forerunner in nmany respects to the NWRD
nmenti oned above. Future conmtnents for SIDA are currently
under discussion followng the signing of a new country
agreenent. Anongst the considerations are

co-financing with IFAD of a $30 mllion nountains
devel opment project of which 40% would be allocated to
rural infrastructure.
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a further phase of MRDP (but other agencies are already
commtted in that area)

working with applied research in rural devel opnment,
where “tried” systens have fail ed.

O her suggestions involving hydro schenmes raise issues about
environnment and resettlenment and nention was nmade of a joint
working group in the Mnistry of Agriculture and Rura
Devel opnent (MARD) with about $5-6 nillion per year investnent
in rural devel opnent.

The overall strategy wll focus upon Decree 29 G assroots
Denocr acy

support for decentralisation policy
| ocal enpowernent at conmune and village | evel
fundi ng and deci sion nmaking to that |evel.

C.  UNCDF
Rural Infrastructure Devel opnment Fund 1996- 2001/ 2.

Thi s Central Area Project worth $11.0 mllion started with
traditional roads and bridges construction and devel oped into a
Local Devel opment Fund (LDF) as UNCDF redefined its devel opnent
policy. In 1998 Australian Aid (AusAid) and UNDP becanme co-
financers. There remain about 300 itens to conpl ete before June
2002 with all operations now |locally nanaged. There has been
sonme difficulty in finding contractors to work in the nountain
areas and projects were packaged to try to encourage them

UNCDF is considering its future support since Viet Nam has
nmoved out of the |east developed country status which is the
category which the Fund targets. UNCDF noted that the new
Budget Law which ains to give decentralised financial
enpowerment has resulted in provinces enjoying increasing
aut onony.

D: Asian Devel opnent Bank ( ADB)
Rural Infrastructure Project 1998-2001: $150 mllion co-
financing from AFD and GOV with 10% beneficiaries contribution.

This project covers 23 provinces and |ower incone districts in
t he nountai nous areas, Mekong delta and Central region. The
focus is on roads; irrigation; water supply and markets wth
the participation of local I|abour and a concern for gender
issues, and ethnic mnorities. The beneficiaries contribution

15



assessed at 10% nmay sonetinmes be forthcomng after the
i npl enentation as the benefits nmaterialise.

Wth the over-arching goal of poverty reduction the
concentration was on smaller infrastructure projects for
[ivelihood inprovenent. Initially nost contracting was with the
SOCE but ADB is working with the WB on SCE reform and the
i ntroduction of new enterprises into the construction narket.

A second project is currently under negotiation (wth signing
schedul ed inmminently) for around $43 nmillion (ADB |loan) and $
16.5 mllion (DFID grant) for technical assistance targeting
devel opment at the conmmune |evel rather than the province which
was the focus of the first project.

The new project should have a conponent for training private
sector contractors including technical, social and gender
i ssues but further discussions with GOV are needed to devel op
t hese ideas. Conpetitive bidding which is fair to both SCE and
the private sector is seen as an inportant issue.

E: Australian Aid (AusAi d)

As a co-founder of the UNCDF rural infrastructure project the
agency contributed 2 mllion Australian dollars to one District
where the works were contracted out to local contractors. The
results were not totally satisfactory with the bidding under-
priced (problens already noted elsewhere) and the works of
generally poor quality as a result. Di sbursenment was through
t he governnent system

For the new 30 million Australian dollar project about to start
the agency will use its normal procedure with the works managed
by an Australian contractor wusing local firns as the sub-
contractors. D sbursement w il be direct to the managing
contractor. The project provides for a Rural Infrastructure
Adviser and attention wll be paid to the packaging of
contracts to encourage the developing contractors and could
i nclude sonme specific contractor devel opnment conponent. The
project is currently in the design stage (4 to 5 nonths).

F: Dani da

The Agency is operating in the areas of urban and rural water
supplies; agriculture, fisheries and the environnment. There is
al so a separate private sector partnership programme. Also in
the country sone Danish engineering consultancies are worKking
on the aided and other projects. Dani da has assisted the GOV
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and the MOC and MARD in developing the National Rural C ean
Water Supply and Sanitation Strategy to the year 2020, which
was officially adopted by Decision 104 of August 2000. Thi s
conprehensi ve docunent sets out the existing situation, details
the main strategic solutions and proposes an Action Plan for
the initial 5 years, starting in 15 pilot provinces. Thi s
particularly includes the needs for the training of staff and
for the upgrading of the capacity and skills of private and
state owned enterprises to neet the demands of service
provi sion and the construction of water supply and Sanitation
facilities. The enphasis will naturally be on a very large
nunber of small-scale construction projects for which locally
based contractors using conmmunity |abour will be required. The
average annual expenditure over the 20 year period is estinmated
at 1786 billion VND (1998 prices) - around USD 120 mllion per
year. In connection with the programme the Viet Nam Water-
Supply and Sewerage Association was established in July 2001

on simlar lines to the VACC, with which Danida is cooperating.
Dani da sees a great need to support and encourage the private
sector in this area of developnent and identified the
constraints in the existing contracting procedures (already
not ed el sewhere).

2.2 Concl usi ons

There are a nunber of general conclusions that may be drawn
from this brief analysis of on-going and forthcom ng
devel opnment investnents being nade by the ngjor funding
agenci es.

there is a real shift away from major, centrally managed
i nt egrated devel opnent projects

there is a |arge anmount of collaboration and co-financing of
projects (which is where DFID is primarily invol ved)

this leads to a greater concensus of approach and the use of
simlar systens and procedures

there is total support for the decentralisation of planning,
deci si on maki ng; grassroots i npl enent ati on; | ocal
enpower ment and smal | -scal e wi despread project conponents
soci al, gender, environnent, enploynent and |ocal capacity
bui l di ng i ssues are enphasi sed

the use of the private sector and nore | abour-based
construction are specific conponents in nost projects

the shift from SCE towards a developing private sector is
positively supported
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the opportunities for extensive involvenent of small scale
contractors across a whole range of rural devel opnment
activities is clear.

maj or constraints have been highlighted in nost projects as

- the bureaucracy of the well structured systemin

t he whol e project process;
- the need to ensure decentralised financial

managenent to ensure the nost rapid di sbursenent of funds
- the institutional and nmanagenent capacity at the

various |l evels of public and private sectors.

These issues are all, in one way or another, incorporated in
the projects with perhaps the nmajor enphasis being on the
capacity and managenent within the governnent authorities at
the various |evels. However attention is also given to nmatters
of technical standards of construction; supervision of works;
nonitoring and auditing which are all issues to be considered
within any proposals for contractor developnent programmes.
What is not in dispute is the need for a vibrant and viable
private sector to neet the «construction demands of the
devel opnment programmes over the next 5 to 10 years.

Al so several of these projects include a conponent, even if not
spel led out in nmuch detail, about the encouragenent and/ or the
devel opnent of private contractors for the inplenentation of
the works. The remark was nmade that in Viet Nam “contracting is

a way of Ilife” and there is unlikely to be a shortage of
suitable candidates if the contracting environnent S
conduci ve.

It is Governnment policy to phase out the SOE and new statenents
appeared in the Viet Nam News (23 COctober) under the heading
“State Enterprise reform reaches new turning-point”, where it

was said that .... “Governnent has opened a new chapter in SOE
reform programme allowing them to transform thenselves into
sole proprietary limted liability conpanies ..... the new
structures will clarify the conpany ownership status and wl|l
anchor sal aries, bonuses and penalties to business performance
and efficiency..... maki ng it harder for SCE covertly to rely on
State subsidies, and also heighten their sense of financial
responsibility”. In ternms of nunber the SOE declined from nore

than 12300 in 1991 to 5655 in 2000, when the SOCE contribution
to the GDP was 39% Such noves would be expected to encourage
further the energence of strong and viable private sector
enterprises as the conpetitive field becones nere | evel

3. Donor Procurenent Policy
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In the past one mmjor constraint to the establishment if a
uni form contracting procurenent policy has been an insistence
by donors on their own, often rigid systens and procedures
which are part of their internal operating requirenents.

Also projects were often consisting of najor packages of
construction mainly suitable for the investnent of foreign
contractors under International Bidding rules. This was
particularly evident in African countries (e.g. Integrated
Roads Project in Tanzania) and was due mainly to the absence of
a viable local construction industry, and the often chronic
state of the national road networks. This situation does not
pertain in Viet Nam where there is a marked absence of foreign
conpanies for all but the nbost major projects, and constructing
capacity (largely SOE) exists at all |evels.

It is clear than even on the |arge value aid-projects such as
the World Bank the intention is to use the National Conpetitive
Bidding (NCB) process with work packages being forned in
appropriate sizes to allow | ocal conpanies to conpete.

Also, not all works wll be subject to strict conpetitive
bi dding with those under $50.000 using the standard “shopping”
process requiring only three quotations, often on a lunp sum
basis. The ADB is expected to adopt the sane procedure as the
WB, which in effect, conforns closely with a few anendnents to
the GOV regul ati ons.

O her, smal | er, investments which aim at the | ower
adm nistrative levels of comune and even, if permssible,
villages will sinply follow the existing government systemwth
an eye only to adjusting the size of packages if it is found
that contractors need sone encouragenent to operate in the
r enot er ar eas.

Qualification criteria are built into the NCB process and one
possible nodification may be needed to allow recently
est abl i shed conpanies wi thout the current 3 years activities

to be allowed to conpete for sonme of the works. On several
projects locally-based SCE are precluded from bidding in their
own areas in order to create a fairer bal ance between them and
the private sector conpani es.

The Japanese (JICA) Bridges Project has a 50% al |l ocation to the
tradi tional approach of Japanese consultants, contractors and
materials with the remaining 50% open to |ocal investnent,
usi ng Japanese materials only.
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The conclusion is that all agencies are showing a nore flexible
approach than has often be the case in the past and there is
policy of working within the existing governnent systens and
procedures with an intention of assisting in their stream -
lining in order expedite inplenentation.

In addition to the current situation and to indicate its shift
from major construction works progranme to projects based on
decentral i sation and partici patory pol icies for rural
devel opment, the World Bank has devel oped new “Quidelines for
Sinmplified Procurenment and D sbursenent for Comunity-based
| nvestments”. There is a tacit acknow edgenent that ..... “wWth
experience, it has beconme evident that +the Wrld Bank
procurenent and disbursenent procedures and processes, as
defined in various manuals and guidelines, are not wusually
appropriate for these new types of investnents, which contain
hundr eds and sonet i nes t housands of conmuni ty-1eve
subprojects. The Bank’s procurenment and di sbursenent procedures
were originally prepared for large investnent projects and
...... they still appear cunbersone to allow effective and
speedy i nplenentation of nunerous small |ocalised programes
by a new type of actors”.

Wth this new approach the environnment should be much easier
for the devel opment of the smaller-scale contractors within the
rural devel opnent fields.

4. Contract Docunents
4.1 General

The Mnistry of Construction produces a nunber of standard
docunents for bidding and construction works. Those for
building conprise several volunes and sone have been in
exi stence for over 10 years. The World Bank is working with the
Mnistry on the contract procedure since it is acknow edged
that works may becone delayed in the current planning and
construction procurenent process, which until recently has been
| argely centralised.

The regulations of Investnment and Construction Managenent are
in Decree 52-1999 and the Regul ations on Bidding are in Decree
88-1999 but within these docunents there is no obligation to
use a particular form of contract. FIDIC is cited as a good
nodel but not specifically the latest edition (1999) or the
Short Form for Mnor Wrks (1998). It has often been the case
t hat donor agencies have used their own docunents for aided
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projects and thus there has been a wide variety of docunents in
circulation in recent years.

The Mnistry has also produced very nuch sinplified
docunentation to be used at district level in conjunction with
the decentralisation policy. Both this study and the RPT2
consultants have obtained exanples of these and contractors
interviewed seened quite famliar wth them These take the
formnmore akin to a Menorandum of Understandi ng (MU).

For the Wrld Bank projects (with other donors possibly
following the |ead) the procurenment of Wrks-Snmaller Contracts
first introduced in 1995 (which suggested that contracts up to
$10 mllion were envisaged) has been nodified in the Operations
Manual for RPT2. Although many of the standard fornms (e.qg.
Tender, Bid Security; Bank GGuarantee etc.) remain the sane
there is a considerable sinplification in the Conditions of
Contract. From the 63 clauses of the “Red Book” the “Form of
Agreenent and Conditions of Contract” has been reduced to 28
which brings it very much in line with other internationally
recogni sed short forms such as FIDIC, ICE or NEC. (both the
| atter being United Kingdom fornmns).

Further to that, the proposed format in the GGuidelines for
Sinplified Procedures and Disbursements for Comunity-based
| nvestnents (nentioned above) contains only 10 clauses, each
wi t hout sub-clauses, making it a very sinple and understandabl e
docunent .

Regul ati ons and relevant manuals state the range of contract
val ues for which the various docunent forns are appropriate and
the conclusion supports that of the WSP study that “existing
regul ations are not creating any restraint on the devel opnent
of private contractors...”

The CGovernnent regulations referred to are subject to regul ar
anendnent, a recent one of which allows for the direct
appointment of a contractor for works of value |less than one
billion VND (around $66.000). One exanple of such a contract
was seen at District level where the District Peoples Cormittee
(DPC) under the conditions of Decree 52 awarded the contract at
a non-negotiated fixed price. The contract docunent was sinply
on two sides of a single sheet, (see annex)

Further down the scale the “RTPl1 devel oped and used a form of
contract for routine maintenance work valued at less than $
10.000.... for letting work to private contractors through the
PPMJ (WP report).
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4.2 Anal ysis of Docunentation.

In the conpetitive bidding context the docunmentation generally
follows the traditional pattern including

Invitation to bid (e.g. Media advertisenent)
Instructions to Bidders (including qualification
criteria)

- Standard Form of Bid

- Letter of Acceptance

- Form of Agreenent and Conditions of Contract
- Bill of Quantities (with preanble)

- Certificate of Site visit

- Security for Bid

- Performance Bank Cuarantee

- Advance Paynent Guarant ee

The basic variations between the docunments are small but a
general comment mght be that the contractors rights are not
accorded the inclusion that is beginning to be seen el sewhere.
Traditionally the contractor has always been expected to take
the risks and there are no provisions for exanple about
Enpl oyer’s risks or Default by the Enployer. Liquidated Damages
may be nore often described as Penalties. Also Extensions of
Time; Clainms for Additional Paynents and settlenent of Disputes
are not always fully covered.

However, the situation is largely a great inprovenent on that
el sewhere where full FID C conditions are often applied to al
contracts however sinple, low value and relatively risk free
t hey may be.

The climte does appear to be one of regular anendnent and
update, with the RTP2 having the responsibility to review the
oper ati onal procedures in the [|ight of i mpl ement ati on
experi ence. Recommendations for nodifications to the current
procedures need to evolve over tine and several different
parties need to be involved. One omission in the ternms of
reference for the various projects in this regard woul d appear
to be any nention of the contracting organizations thenselves
bei ng i nvol ved.

As is common in many countries indications given in discussions
are of variations between the theoretical conditions and their
practical inplenmentation as works proceed and are conpleted.
Al though small contractors do talk of projects for private
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clients their major source of work remains with governnent and
there is a natural reluctance to damage a good worKking
rel ationship, particular in circunstance where contracts are
t he subj ect of direct award.

4.3 Quality of docunents

Two areas that were highlighted during the study in this regard
were technical design standards and supervision. It was noted
in a Wrld Bank Review Mssion report that sone roads were
bei ng constructed w thout any provision for essential drainage
wor ks which is a key issue given the climte of Viet Nam

Anot her technical issue is one of appropriate pavenent design
and construction for road-works and in particular rural roads.
The traditional penetration mnmacadam is wdely wused and
observation of one small contractor in a nountainous district
indicated an excellent quality of work with, incidentally, no
site supervision by the client in evidence. However this nethod
i nvolves the use of very large quantities of bitunen conpared
to other options. These are issues being actively considered in
t he ongoing projects and they nmay lead to nodified designs and
new specifications. Introduction of new techniques may require
an associated programme for the retraining of contractors
including, for exanple, the inclusion of a higher |level of site
supervi sion as any new techni ques are inpl enented.

Site supervision and quality control are always problematic in
the renote areas for small-scale works when the client’s
resources may be stretched. Considerable reliance may be pl aced
on the skill and integrity of the contractor (not msplaced in
the one exanple visited). This aspect may not be specifically
i nproved through anendnent of the contract docunents but the
issue of a technical specification witten for the particular
works (eg. use of local materials) and specific requirenents
about quality control mght be nodifications to consider.

Certainly there is no perceived need to recomend the
introduction of international fornms of contract docunmentation
such as FIDIC, NCE (UK) as such since the principle of using
shorter and appropriate forns appears to be well established in
t he existing system and these will be further devel oped as the
ongoi ng and proposed projects are inplenented.

4.4 Conpatibility and Standardi sati on of Docunents

In this connection the approach of the Wrld Bank is of
significance. In line wth the policy of working wthin
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government systens and procedures the PAD for the Rural
Transport Project 2 noted that the Decree 88 was in line with
Wrrld Bank Procurenent Cuidelines in nost respects. The only
di fferences were in the areas of

- scope and areas of application
- advertising

- selecting node for bidders

- eligibility

- bidding and bid eval uation

- bank guar ant ees

The Bank’s proposed anendnents to Decree 88 were accepted and
i ncorporated into the Operations Manual .

The other specific requirenents considered the procedure for
t he range of contract val ues eg.

- Contracts up to $50.000, |unp-sumfixed price or
unit-cost price contracts to be in accordance
with sinplified procedures simlar to “shopping”

- contracts up to $300.000 to be under Nati onal
Conpetitive Bidding (NCB).

Such requirenents may vary slightly, in ternms of contract
val ue, between agencies but the principle of this approach
seens general ly accept ed.

Wth many mejor projects being co-financed this coordinated
approach becomes mnuch cleared and if the inplenentation
experience is consistently fed back into the process the
standard of project design and docunentation can only inprove
over tinme.

4.5 Oher Initiatives-VACC

The various gover nnment Decr ees and their expl anat ory
Regul ati ons remain under review and one body which has an on-
going dialogue with governnment in the field of construction
regulations is the Viet Nam Association of Construction
Contractors (VACC). This organization is described in nore
detail in a later section but it sees one of its key roles in
this area of construction pr ocur enent and contract
docunent ati on

Ref erence has already been made to the situation with SCEs and

the private sector and to the inpression that contract
procedures still largely favour the client. VACC, which in two

24



years of existence, has becone the |argest such Association in
the country is working towards levelling the playing field for
contractors and its views would be inportant in any proposals
to nodify or anend the current procedures in response to the
experience gained on the various projects.

5. Decent Wirk Practice

The original Labour Code in Viet Namis dated 1995. There are
17 chapters as foll ows,

CGeneral Provision Cccupati onal Health and
Safety

Enpl oynent Speci al Provi si ons for
Femal e Workers

Vocati onal Training Speci al Provi si ons for
Young People and other
Cat egori es

Labour Contract Soci al Security

Col | ective Labour Trade Uni ons

Agr eenent

Wages Labour Dispute Settl enment

Ti me of Work-Ti ne of Labour Admi nistration

Rest

Labour Di scipline State Labour Inspection

| mpl enent ati on Provi si ons.

Anongst the provisions within these chapters of particular
concern for working conditions on snall-scale |abour-based
contracts are,

- femal e equality: non-discrimnation and
encour agenent for advancenent
- no young person less than 15 years: wth maxi num
wor ki ng hours 7 per day and 42 per week
- conditions for older workers: nmen above 60 wonen
above 55
- labour contracts may be
a) indefinite term
b) definite term(revised to nore than 1 year)
c) seasonal work on specific task-less than 12
nmont hs
- trial periods not greater than 30 days
- mnimmwage to be laid down by the State
- enployer has the right to select the nethod of
paynent (tinme based: piece-work: by-the-job)
- al l owances, bonuses, incentives are allowabl e
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- working hours 8 per day: 42 per week: annual
| eave with full pay after one year enpl oyed.

The revised Social Security provision states that workers who
have contracts of less than 3 nonths will have social security
paynments included in the salaries so that they can join
voluntary social security or insurance schenmes or find other
solutions. If such a contract expires and the worker continues
then the conpulsory schene applies for which the worker’s
contribution is 6%

For the Settlenent of Disputes there is a Labour Conciliation
Council which may be followed by resort to the Peoples Court
failing a satisfactory resol ution.

Contract docunents make specific mention of the requirenment for
the contractors to abide by all the provisions of the |laws and
regulations in force and those interviewed at the lower |evels
of administration were well aware of these provisions. However,
no assessnent could be made in the context of the study on how
far the inplenentation conplies at the practical site |evel
The only partial evidence was one discussion with a working
contractor who expl ained the task work system being operated on
his site, and the view of others that in order to try to make a
profit in the difficult contracting climte the contractor
woul d need to | ook for the cheapest source of |abour avail abl e.
As an alternative to paying less he wuld need to increase
productivity in order to recruit fewer |abourers and so reduce
costs. It needs to be remenbered that the contractor is
somewhat constrained in his bidding by the fixed unit costs on
which he is obliged to base his bidding calculations (nore
fully explained in a |later section).

It was al so noted in several project docunents that there is an
enphasis given to social and environnental issues and sone
techni cal assistance teans include professionals to assist in
these rel ated activities.

Copies of the ILO guide: Enploynent-Intensive Infrastructure
Programmes- Labour Policies and Practices were evident in
several offices.

The governnent agency responsible for these matters is the
M nistry of Labour, Invalids and Social Affairs (MOLISA)

6. Legal Framework for the Construction Sector.

6.1 CGeneral
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The two Decrees which are npbst relevant to the construction
sector are,

i) No 52-1999- ND- CP- Decree on Managenent of |nvestnent and
Construction

i1) No 88-1999-ND- CP- Decree on Tendering

Both are issued pursuant to the |aw on the O ganization of the
Government dated 30 Septenber 1992 at the proposal of

i) the Mnister of Construction: the Mnister of Finance and
the M nister of Planning and Investnment
ii) the Mnister of Planning and Investnent: the Mnister of
Construction and the Mnister of Trade

Decrees contain the practical rules and regulations for
enacting the basic law and can be regularly supplenented by
ot her docunents such as Menoranda where further explanation and
gui dance i s required.

Simlar Decrees covering the Planning Process and Budget Law
are being reviewed in detail in the parallel study.

In the various discussions held at the different I|evels of
gover nnment adm nistration these Decrees were constantly
referred to as being the guidelines for the systens and
procedures, and wth the ngjor enphasis taking place on
decentralisation, greater devolution of budgetary control and
the privatisation of SCE, the inportance of such guidelines is
clear. To indicate that this remains a |ively process the issue
of the above Decree 52 replaces simlarly titled Decree 42 of
1996 and 92 of 1997, and 88 replaces and 93 of 1996 and 1997
respectively.

6.2 Decree 52 -Managenent of |nvestnent and Construction

After issue in July 1999 this Decree already had one published
anmendnent (Decree 12-2000) in May 2000. The stated ains of the
Decree are

i) To encourage investnent in production and trading by all
econom c sectors in accordance with the strategy and planning
for national social and econom c devel opment in each period in
order to transform the structure of the econony in the
direction of industrialisation and nodernisation; accelerate
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econonm c growh and inprove the material and spiritual |ives of
t he peopl e.

it) To wutilise nore effectively invested capital sources
controlled by the State and to prevent enbezzl enent and waste.
iii) To ensure construction in accordance with the plans for

construction and architectural desi gns, whi ch satisfy
durability and aesthetic requirenents and protect t he
ecol ogi cal envi ronment ; to create fair conpetition in

construction in order to introduce advanced technology, to
ensure quality of, and time-limts for, construction at a
reasonabl e cost with all works being warranted.

The Decree contains eight Chapters incorporating 70 Articles,

(i) Chapter |- Ceneral Provisions
In Article 7 is set out the responsibilities for nmanagenent of
i nvestnment and construction between the Mnistries of Planning

and Investrment (MPl): Construction (MOXC) and Finance (MOF). In
bri ef

- MPI is responsible for regul ations; |aws,
licences; 1 and 5 year plans; guidelines for
Tendering (Decree 88)

- MOC is responsible for state adm nistration of
construction; standards, norms, rules and
regul ati ons; design evaluations; guidelines for
operation of construction enterprises;
coordi nation with other Mnistries.

- MOF is responsible for the organisation and
al l ocation for funds; state guarantees; audits;
gui del i nes.

In addition line Mnistries exercise functions which are
accorded to them and Peoples Provincial Conmttees (PPC)
exercises state admnistration in their legally established
| ocalities.

The succeeding Articles deal with the managenent of,

- Planning Projects

- Capital for planning
- State Budget funding
- Credit facilities

- SCE investnents

- O her capital sources

Article 10 for exanple sets out the criteria and responsibility
at central, provincial, district and commune |evels specifying
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the type of projects (eg. Canals, ditches, rural roads,
schools, health clinics, cultural works) which are included.

Article 17 describes the investnent planning process at all
levels with M having the overall responsibility to
consolidate investnent of all econom c sectors.

(ii) Chapter Il covers Investnent Participation with a defined
division of projects into Goup A B or C depending upon
i nportance (nationally) and, to sone extent, value. Details are
given of feasibility studies and subsequent eval uati ons.

(iii) Chapter 111 covers Investnment |nplenentation setting out
a ten stage process to conpletion, which includes detailed
requi renents on technical design, evaluation, supervision of
quality and personal responsibility. It covers contracts for
consul tancy, procurenent of equipnent, and construction and
i nstal | ati on.

It also refers to the responsibilities of the MOC and Mnistry
of Justice in the area of contractual disputes (breakdown) and
arbitration

Article 49-Paynments of Invested Capital gives specific detai
about matters of Advance of capital and Recovery of advance-
cl auses which would be translated directly into contracts. It
acknowl edges that in the case of foreign capital special
provi sions may apply.

(1v) Chapt er | V- Conpl etion of Construction and Project
Comm ssioning sets out a 6 stage process from acceptance and
delivery through to approval of the bal ance sheet, and includes
details of the warranty periods for the different classes of
project, again with the provision that foreign capital nay have
di fferent conditions.

(v) Chapter V- Forns of Project Managenent and | npl enentation
covers three categories

- direct project managenent and inplenmentati on by
t he investor

- project managenent by a project nanager

- turn- key form

and it enphasises that for all categories it is a requirenent
to have professional, conpetent project managenent. There is a
limted allowance for self-inplenentation where capital is
rai sed by an organisation or an individual.
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(vi) Chapter VI- Construction Costs

This has three Articles covering preparation for estimtes;
control of costs and estimated budgets with a requirenment for
the MOC to control construction costs. The (provincial)

Department of  Construction... “shal | prepare a set of
construction unit prices in their respective localities for
subm ssi on to t he provi nci al peopl es committees for

promul gati on and application to construction works of the State
or State owned enterprises in the respective provinces and
cities”. (It is these unit-costs which the contractors are
obliged to use in the bidding process)

(vii) Chapter VII- Inspection and Exam nation and Dealing with
Breaches states that all construction activities are subject to
i nspection and crimnal procedures may be instigated against
those failing to conply with the regul ati ons.

(viii) Chapter VIII- Inplenentation Provisions gives the
responsibility for inplementation to the specific Mnistries.

The appendix gives, in tabular form the Cassification of
| nvestment Projects under Goup A'B and C. This table is
reproduced in an annex to this report

6. 3 Decree 88-Tendering

This Decree fornms the basis for the inplenentation of projects
such as RPT2 for which the Wrld Bank has annexed sone
classifications where it differs from the W procurenent
gui del i nes.

The stated objectives, basis, and process of tendering are,

- the objective of tendering is to apply objectivity,
fairness and conpetitiveness in the tendering process
for the purpose of selecting suitable tenderers and
ensuring the econom c efficiency of projects.

- tendering shall be carried out on the basis of the
t ender packages.

- the process of tendering conprises tender
preparation; tender organisation; tender
consi deration, evaluation and approval; negotiations
for finalisation and signing of contracts.

(i) Chapter 1- Ceneral Provisions
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This defines the scope and interpretation of terns, which
i ncludes the definition of
- small-scal e tender package nmeans a tender package of
under 2 billion VND ($130.000) for procurenent of
goods or construction and installation.

It identifies the Forns of selecting tenderers (Article 4) as

- open tendering

- limted tendering (not less than 5 invited
t enderers)

- appoi ntment of tenderer

- conpetitive offers (less than 2 billion VND: at
| east 3 offers)

- direct procurenent (supplenentary to an existing
contract)

- self managenent

- special procurenment

The nethods of tendering are (Article 5)
- single envel ope tendering
- dual envel ope tendering
- two phase tendering

These provisions include in detail the tendering process and
requirenments that will normally be included in the contract
docunent under Instructions to Tenderers and give set tine-
scales for the various steps in the process.

(ii) Chapter Il1-Tendering for Selection of Consultants
(iii) Chapter Il11-Tendering for Procurenent of Goods

These are simlarly detailed in describing the steps in the
t ender process

(iv) Chapter |V-Tendering for Construction and Installation

This chapter itemses 9 steps in the process from the pre-
qualification of tenderers (if required) through to the
subm ssion of the contents of the contract for approval and the
signing of the contract. Pre-qualification is required for
packages exceedi ng 200 billion VND

The Articles clearly define what shall conprise the invitation,
the instructions, the tender content and its assessnent. The
assessnent first considers the responsiveness to the
instruction requirenents and then carries out a tw step
process.
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- Step 1: assessnent of technical aspects in order
to select a shortlist
Tenders are assessed according to the stated
criteria and those tenderers achieving 70% or
nore of the total technical scores shall be
short-1i st ed.

- Step 2: assessnent of the financial and comerci al
aspects.
Thi s i ncl udes error rectification and
di screpancy adjustnent to obtain the assessnent
prices of the tenders after which an award is
pr oposed.

(v) Chapter V- Tendering in Respect of Small-scale Tender
Packages.

This process is limted to locally-based enterprises (unless
these are less than 3 available), and includes the single
envel ope system only. The process consists of four stages as
basically as sinplified form of that of the previous chapter
It specially states that the docunents shall be sinple and
cl ear.

(vi) Chapter VI-Tendering for Selection of Partners for
| mpl enent ati on

This is for particular application
(vii) Chapter VII-State Adm nistration of Tendering

This identifies the Mnistry of Planning and |Investnent as the
focal body to assist the Governnment in the admnistration of
tendering. O her Mnistries assune state administration within
the scope of their responsibilities as do Chairnen of Peoples
Conmittees at all |levels down to wards and communes.

The Articles then clearly define the

- functions of the state adm nistration of
tendering (Art. 50)

- responsibilities of the authorised person or
conpetent authority (Art. 51)

- delegation of responsibility for tendering(G oup
A: Band C Projects)

- del egation of authority for approval and
eval uation of tendering results (this is
detailed in tabular form.

32



O hers deal with time limts for tender assessnent, problens;
and confidentiality

(viii) Chapter VIII: Inspection of Tendering
This includes inspection and dealing with breaches
(ix) Chapter IX |Inplenmenting Provisions

This identifies the responsibility of the MPI to coordinate
with MOF: Mnistry of Trade and MOC in providing guidelines for
i npl enent ati on.

These two Decrees, wth their anmendnents provide the basic
| egal framework for public works contracting and these are
suppl emented by various clarification docunents in a continuing
revi ew and anmendi ng process.

One such supplenment is Mnorandum No 4 to the Decree on
Tendering which in Chapter IV for exanple defines under 5 itens
the procedure for the Assessnent of a Tender for small-scale
bids. The objective is to conduct an assessnent to ensure
qui ckness, accuracy and fairness.

Item | Principles for assessnent
- indicate OK or not OK agai nst the technical
qual i fication requirenents
- determne the prices for conparison

I[tem 1l Prelimnary assessnent
- exam ne tender for conpatibility with
adm nistrative and |egal requirenents of the bid
invitation

l[tem 111l Detail ed technical assessnent
- assess the technical solutions in the bid and
i npl ementation time in order to nmake a short-1i st

ltem IV Defining prices for tender conparisons
- this includes error correction and readjustnent.
- lowest assessed bid will be classified first
opti on.
There is then an exanple given in the annex using actual

figures. A full translation of this docunment is given in the
annex to this report.
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The issues of arbitration and settlenent of disputes are
witten into the contract docunents wthout a specific
reference to the legal regulations pronulgated through the
Mnistry of Justice and no reference was found to an
i ndependent Arbitration procedure, it appears that fina
resol ution through the Peoples Courts.

As started above the inclusion in the contract docunents for
workers and third party protection is covered by the Labour
Code which again is under regular review and in which the ILO
has a particular interest.

7. Contracts Managenent Procedure
7.1 General

The responsibility levels for project nanagenent have been
descri bed above under the relevant Decrees and it is also clear
that the donor agencies intend to operate at different |evels
of authority. Inplicit in this is the intended flow of funds
since for effective managenent to be decentralised, as is the
objective, decentralisation of the disbursenent process is an
equal necessity. It is in support of this that alnost all
projects include the capacity-building conponent and it is only
AusAl D, of those donors contacted that intends, in line wth
its universal policy, to disburse funds itself in contrast to
usi ng t he gover nnment adm ni strative structures. These
structures are well defined and it is therefore easy for the
donors to decide the appropriate |evel of operation for their
particular investnment intervention. This is unlike other
countries, such as Canbodia where project managemnent
organi sations have been established outside the government
structures.

7.2 Central Level to Provincial Level.

Wthin each Mnistry contract managenent is carried out by a
Project Managenent Unit (PMJ) which is likely to have a Project
| mpl enentation Division (PID). The PID has the overall
managenent responsibility for the project on a day-to-day basis
and adm ni sters and coordi nates the inplenentation activities.

The responsibilities for the central PID are under the headi ngs
of ,

(a) General Coordination-which mainly involves
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pl anni ng and budgeting based on provincial data in
order to finalise annual plans for Governnent
appr oval

(b) Project Managenent-which consists of the nonitoring
and evaluation system reporting; and policy and
gui del i nes recomendati ons

(c) Financial WMnagenent and Accounting-which includes
preparation and subm ssion of paynent applications to
the State Treasury where the funds have not be
decentralised to provincial |evel

(d) Training-of its own and provincial staff

The functions of the Provincial Project Managenent Units (PPMJ)
are simlarly,
(a) Planning-the detail ed annual work programe
for subm ssion to PID
(b) Operations-which includes the engineering
designs, definition of bidding packages, preparation
of bidding docunents and conduct of the tender
process; followed by works supervision
(b) Managenent-providing data for the nonitoring
and eval uati on process

Organisation charts for the Wrld Bank RTP2 are show in the
annex as exanples of project managenent structures.

In conjunction with this is the Financial Mnagenent structure
and this should be in accordance with the Vietnanmese Accounting
Systens (VAS) which controls the financial nanagenent at the
various | evels of governnent organisation. This was established
by the Decision of the Mnister of Finance in Novenber 1996.
The main concern is with the flow of funds (which is a main
conponent of the other consultancy) which follows the procedure
set out in Decision 1860A/ 1998/ QD-BTC and the Inter-Mnisteria
and further procedures included in Grcular 81/1998 and G cul ar
06/ 1998.

Were foreign funds are involved, as for the WB RTP2 the fina
di sbursenment to contractors wll be from two sources, the
Speci al Account and the State account at the provincial |evel
Copi es of the flow charts are included in the annex.

7.3 Project Managenent at Lower Levels
For a project, such as the Northern Muntains Poverty Reduction
Project (NWPRP), which targets infrastructure at the | owest

| evel s, the managenent structure and decision responsibility is
devolved to the |lower |evels. For NWPRP the project
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coordination is the responsibility of MPl through a central PMJ
in the Departnment of Agriculture and Rural Devel opment. Project
Provinces and Districts then establish their owm PMJ which take
the lead responsibility for planning and inplenenting those
subprojects which occur above the Commune |evel. The
responsibility for the small est subproject conponents, in terns
of planning, prioritisation and works, rests with the Conmune
Peoples Conmittees (CPC). In the initial stages capacity at
that level is likely to vary and such projects include a
conpetent for specific capacity-building at the level. As noted
previously 15% of the funding for this project goes to the
Commune Devel opnment Budget, to be disbursed at that |evel. The
Asi an Devel opnent Bank simlarly expects disbursenent to be at
Commune level in its forthcom ng project on the sane |ines.

7.4 Strengths and Weaknesses

The main strength of the project nmanagenent system is its
established structure at all levels as each organisation is
mrrored at the |evel bel ow

The associ ated weakness is that such structured organisations
may becone very bureaucratic with a whol e coordi nated system of
subm ssi ons and approval s, checks and bal ances. Such structures

can also only function effectively if all responsibility
including the vital financial conponent is properly devolved to
the appropriate level. |If, for exanple, Communes have no

pl anni ng decision making powers then it is of no use nmaking
proposals in the know edge that the decisions are nmade at
district |evel and handed down.

Also capacity wll vary greatly between the different
adm nistrative levels and between the different provinces and
districts. It is clearly admtted that the poorer, renoter
areas suffer in this respect and hence project nanagenent
skills will be lacking, with inplenentation being subject to

frustration and delay. In addition, the creation of the many
and various PMJ for the stream of aided projects inplies a
pressure on staffing and the availability of conpetent people
to take on the responsibilities. At the sane tinme the
Government has a public sector retrenchnent policy which nust
tend to exacerbate the situation

However the major problem identified with regard to project
managenent was in the technical inputs for design and
supervision. The WB Review noted the absence of drainage
provision for roads being constructed under RTP2 and the sane
was observed on one site visit in this study. Excellent work on
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t he pavenent nmay be undone without attention to the drainage;
and the need to examine nore cost-effective pavenent
alternatives has al so been noted previously.

The question of site supervision by the project nmanagenent
organi sation was al so raised on many occasions and the problem
appears to be w despread. Since no paynent certificate can be
agreed without quality contract approval the contract testing
tends to take place after construction conpletion (akin to the
French system) rather than the nonitoring of works as they
proceed which is the nore generally favoured practice. This is
an area which nost projects will be particularly addressing in
their capacity building activities.

7.5 Provincial and District Departnents.

During field visits to Provinces and Districts the
organi sational structures of the Provincial Departnents of
Construction (PDOC) and Districts were discussed.

In one small province the PDOC had a headquarters staff
(professional) of 30 divided between 6 sectors, headed by a
Director and 2 Vice-Directors

- Hurman Resour ce Depart nent

- Adm ni stration

- Fi nanci al

- Urban Pl anning and Land Use
- Techni cal Control

- Legal Affairs

There were currently about 6 vacancies and under the governnment
retrenchnment policy they are unlikely to be filled.

Under the PDOC these are 8 branches, each a State-Omned
Enterprise (SCE), totalling around 1200 staff. These include
design consultants: contractors and materials supplies. There
is also a responsibility for Training for the devel opnent of
the private sector.

The District organisation is under the Chairman of the District
Peoples Committee, who in this case was also head of PMJ 747
responsi ble for that government rural devel opnent project. H's
staff was involved only in admnistration and managenent and
all technical services required at that |evel were hired. This
woul d include consulting services for design and supervision
incorporating quality control.
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A second PDOC had a very simlar organisation, a Director, 2
Vice-Directors and 5 technical sections, 33 head office staff
(6 vacancies) and 1800 in SCE.

Projects are nmanaged by PMJ at provincial and district |evel.

Those officials interviewed were very experienced professionals
one having been in the sane province for 20 years. There is no
shortage of capacity and experience at the top levels and a
brief inspection of office facilities revealed the younger
prof essional staff nostly working on computers.

Some other offices visited e.g. the Institute of Uban and
Rural Planning in Hanoi had up-to-date satellite inmagery
processi ng equi pnment for use on its own planning work and for
ot her agenci es.

8. Contracting Environnent

8.1 General Situation

There are a nunber of initiatives taking place with a view to
addressing the current contracting environment in Vietnam The
overall picture is one of a well established |arge contracting
sect or conposed rmainly of the State-owned Enterprises
(SCE) whi ch have been the main vehicles for devel opnent in all
sectors of the econony. Sonme of these SCE would have annual
turnovers in excess of $300 million whilst others are found at
Provincial level as transport, building and materials supply
conpani es. The presence of foreign construction conpani es has
reduced to an involvenment in only the l|argest of national
proj ects.

However the performance of the SOE has given much cause for
concern, based on their subsidised status rather than free
econom ¢ market conditions and the governnent is pursuing a
reform policy following the revision of the laws regulating
private enterprise in the early 1990s. An article from the
Vi et Nam News (23:10:01) gave the latest situation stating that
the reform has reached a new turning-point (see annex).

One ongoing study by WBP states in its initial report, that
"With the data currently available it is difficult to
generalise on the capacity, efficiency and condition of a
typi cal conpany ..... but one such in a Province would have the
capacity to construct about 10km of bitunmen and 30km of gravel
road per year, wth an additional mintenance contract for

38



100km of national and provincial road". This data collection
is continuing and a nore definitive picture will emerge but it
is not expected to show mmjor variations over the particul ar
proj ect provinces.

Since the change in governnent policy the growh of private
enterprises has been rapid. As the WSBP study notes again
"during the 1999 provincial surveys for the Rural Transport
Strategy Study (RTSS) 16 private construction enterprises were
identified in one province and three in another. In the nore
recent surveys carried out by the RTP 2 team these nunbers had
increased to over 40 in one of them Also 71 private conpanies

had put in bids for seven RTP2 construction packages". One
reason for this is that the procedures for registering a
private construction enterprise have beconme nuch easier. As
t he WGP study notes....... "Previously it was necessary to register
with the Provincial Departnment of Construction (PDOQ) ,
detailing turnover, equipnent, staff experience etc which could
all be checked by the Departnent. Wth this registration

conpleted, the enterprise would then have to obtain a permt
from the Provincial Departnent of Planning and I|nvestnent
(PDPI) to allow it to operate in the province for the
regi stered areas of work. Now, under the Article 14 of the
| nvestnent Law of Vietnam it is only necessary to apply
directly to PDPI stating initial investnment capital, details of
ownership and area of interest”.

Di scussions in the provinces indicate that there appears to be
no financial criteria for registration or even the need for a
bank account.

O her study initiatives in this field include the contractor
evaluation and training needs assessnent by the other RPT2
t echni cal assistance team (Louis Berger) and the nore
conprehensi ve Work Bank study. This latter one has circul ated
up to 1000 questionnaires to construction enterprises generally
and the results are in the process of collation and anal ysis.
This information wll be of particular value for project
i npl ementers in rural infrastructure in identifying the
potential capacity for small-scale construction. It seens
reasonable to conclude, from data gathered to-date, that
availability of contractors is not the main problem Thi s
study was told of 20 private enterprises, in addition to SOE
in one Province; with 5 in one of the provincial districts and
40 private plus 10 SCE in another province. O these 40, 10
were considered to have sufficient capacity for all works and
30 only for the smaller projects.
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8.2 Vietnam Associ ati on of Construction Contractors (VACC)

The best source of information on the situation in the industry
is the VACC This Association has been in existence for a
little over 2 years but is already the |argest Association of
its type in the country, wth above 400 nenbers. Mstly these
are contractors, both SCE and private conpanies with also joint
ventures and others, for exanple, materials suppliers and pl ant
or gani sati ons. 51 of the provinces have nenbers and the VACC

has offices in 3 centres to date, with nore being planned. |Its
activities are divided into
- publishing : a nonthly newsletter and
Annual Directory
- training : an annual programme of
training cour ses in
associ ati on with, for

exanple the Asian Institute
of Technol ogy (AIT)

- quality control : supporting enterprises to
reach 1SO | evel s
- foreign activities : i ncl udi ng Regi ona

associ ati ons and
conf er ences.

A major function is as a |obbying group with governnment and it
is engaged in continuing dialogue with GOV on the regulations
of Decree 88 which VACC believes favours the client at the
expense of the contractors.

VACC acknow edges that the private sector capacity, although
increasing, is not strong and a large majority of its nenbers
are the SCE. Most private conpanies do not yet have the
capacity for Goup B and C contracts although they nmay work as
sub-contractors to the SOE in sonme cases. The initial policy
was to gain SOE as the first group of nenbers but now there is
a drive to take up the smaller private firns, and the study
di scussions found evidence of this in one province and al so an

NGO nenber in Ha Noi. As yet there is no nationa
classification of contractors and VACC is working on proposals
for this. The aim of the Association is to incorporate and
support all contractors and the private sector will have equa
enphasis since that is the way government policy is |eading.
The training programmes (the 2002 schedule is still in

preparation) included project nmanagenent topics in sem nars and
| onger courses. Also the introduction of new technol ogy (where
AIT is involved) is a key issue. Training is seen as a self-
finacning exercise and is one of the sources, together wth
menbership fees, of inconme for the Association.
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In a general discussion the VACC officials expressed reasonable
optim smon the constraints faC|ng t he contractors,
- access to credit : this is admttedly a
probl em and VACC may be
able to help in future on
t he question of guarantees

or bonds.

- access to equi pnent : there i s reasonabl e access
for all and many itens are
| ocal l'y manuf act ur ed eg
conpacti on equi pnent

- paynent : depends on the source, but

interest is paid on del ayed
paynents, (they clai ned)

- contract docunents : no problems were noted.
Sinple docunents do exist
for small contracts.

VACC clains to be in good standing with the governnent and to
be independent of its control, with its own incone
generation being sufficient for its activities.

The Annual Directory is produced in bi-lingual form and gives
conprehensi ve details of each of the nenbers in terns of,

- year of establishnent

- conpany status (SCE or |imted conpany)

- paid up capita

- total enpl oyees

- activities and major project experience.

A brief analysis of the publication shows that the SCE nenbers
are the large majority with the national ones having many
t housands of enployees and the locally based ones several

hundred, or fewer (one even has 29 only). Those, few, limted
conpani es included show enployee levels generally |ess than
100, wth the odd exception of around 150. The project

descriptions of the largest of the SCE indicate an invol venent
in the major construction projects of the last decade in the
buil ding and civil engineering sectors. Al the signs are that
VACC is a well established, expanding organisation with the
avowed intention of being all-inclusive in its nmenbership ains.
The published Charter (1999) clearly sets out its constitution,
obj ectives and financial sources under a General Assenbly and a
Board of Managenent .
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8.3 The Contract Process

As described above the contract process is governed by the
Decree 88: Tendering and it is in this area that the nmajor
constraints to contractor devel opnment would seemto lie. The
VACC held a workshop, as part of its 2001 training programre,
on the Existing Problens in the Construction Contracting

| ndustry. Many of the 31 Ilisted papers dealt wth the
regul ati ons surroundi ng t he bi ddi ng process i ncl udi ng
conpetitiveness; contractor selection; "breaking" of bid prices
and general problens. The official proceedings are in

Vi et nanese but sone translated comments are included as an
annex to the WSP report. Most of these highlight the inbuilt
advantages of the SOE in the bidding process. Sonme of the
conments are,

- SCE try to discount the price to prevent private
conpani es from w nni ng

- SCE are only interested in i medi ate turnover

- SCE have easier access to capital than private
conpani es

- SCE have a | arge equi pnent hol di ng

- SCE have been established by the Cient organisation

- SCE are not as financially vulnerable as the private
sector.

One specific area highlighted in the WP report concerned the
equi pnent rates which are used in the bidding process, "It is
obvious that the rates do not cover the costs of replacenent
and are probably insufficient for proper maintenance and
repair. This may be less of a problem for SOEs where nuch of

the equipnent is old and fully depreciated. It is also
understood that the state enterprises benefit from favourably
low rates of interest”. The RTSS carried out a conparison

exercise of Vietnam construction equipnent costs against
i nternational norms which showed | ocal costs as only about 15-
20% of general figures.

As noted previously Decree 88 requires national and provincia
Departnments of Construction to publish the unit cost rates for
all construction itens ie plant, materials and |abour (which

are regularly wupdated - 6 nonthly was nentioned). These
figures are obligatory on all bidders as are the allowed
percent ages for overheads and profit. The inmedi ate question

raised by this arrangement is how bids can therefore be
conpetitive since it mght be expected that final calculations
conme up with the sanme total figure. It was not clear exactly
how contractors reduced their bids in an effort to win the
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contracts. Areas such as increasing the productivity of
| abour; wusing plant nore efficiently; buying materials at
di scount prices were nentioned, as were, wunofficially, the
potential to skinp on construction standards and under-payi ng
| abour . What ever the actual nechanisns it seens clear that
contractors do not enjoy the free conpetitive bidding
envi ronment which is normally accepted el sewhere.

Di scussions with contractors however failed to elicit any real
conpl aints about this situation. Even one contractor, working
on a fixed , non-negotiated, price contract for which the lunp
sum paynent was to be made only on conpletion, still naintained
that he was able to nake a profit which was sufficient for his
needs, despite obviously having to pre-finance the whole
oper ati on. This contractor has worked on this basis for 20
years in the sane district, and has 40-50 pernmanent enpl oyees.
Hi s node of operations includes borrowi ng noney and materials
from relatives and friends, and nmaking his own gravel.
Al though many of his contracts are lunp-sum he was in the
process of bidding (for which he used a consultant) for a 1

billion VND contract for a secondary school building. He does
own a small anmount of equi pnent and has about 6 engineers on
his staff. Anot her, provincial, contractor has simlar

opi nions al though many nore of his contracts resulted fromthe
bi ddi ng process. This conpetition always included SCE but he
found no great difficulty with that. He believed that the
contract awards had a great deal to do with the policy of the
provincial |eader as to whether he was a supporter of the
private sector. He also hires a consultant to do the bidding
calculations. He was one of the few private sector nenbers of
the local VACC branch, and he had attended a provincial
training course run by the PDCC. Neither of the contractors
woul d consi der borrow ng noney from a bank.

Al those interviewed (client and contractors) agreed that bid
price was a very inportant factor in the contract award but
there are always other considerations. In the open bidding
situation (2-step) the technical assessnent (and others eg
social) is nade and those gaining 70% of the allocated marking
nove to the financial consideration. The smaller value
contracts are nore likely to be under the 1 step process where
the assessed price (after error correction and adjustnent)is
the one consideration - an exanple is given in the annex. In
reality other considerations, but not specified, nmay play a
part in the final award and certainly the reputation and the
previ ous performance of the contractor appears to be a key
consi der ati on.
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8.4 Concl usi ons

As a national body VACC rightly sees itself as the vehicle for
any noves towards the steady inprovenent of the general
contracting environnent especially as it pertains to the
devel opnent of the private sector, which it clearly states
includes the smaller-scale, energing contractors. The current
system although viewed from the outside as having sone
unusual ly constraining features, wirks wth little adverse
cooment (at least not wllingly expressed) from those
i mredi ately invol ved. Most of the aid-funded projects in the
rural developnent field anticipate a major involvenent of the
smal | -scal e contractor and the agencies are fully aware of the
contracting situation. Several have technical assistance teans
whose ternms of reference include working with governnent to
inprove and streamline current systenms with a mgjor aim to
ensure full transparency of the contracting procedures. To
this end, collaboration with a body |ike VACC would appear to
be extrenely useful.

9. Overall Concl usions

9.1 Contractors and Potential Work

The first objectives in the Terns of Reference were the
assessnments of the potential workload in the field of rura
devel opment and the availability of |ocal contractors to fulfil
t he demands of the proposed devel opnents.

Even wi thout any detailed calculations of the investnents
ongoing and in the pipeline it is clear that for aided projects
al one the sunms run into hundreds of mllions of US dollars. But
the nost significant point is that, wthout exception, the
maj or funding agencies are all |ooking at the grassroots |evel
of devel opnent, involving the comunities in the participatory
process and seriously expecting the private sector to be fully
involved in the inplenentation.

D sbursenment of large anounts of project funds over the
traditional 4-5 year inplenentation periods has often proved
problematic in developing countries where the admnistrative
infrastructure and staff skills shortages have proved to be
consi derabl e constraints. Many of such projects have been the
| arge value contracts involving foreign or the mgjor |ocal
contracting conpanies and with the enphasis now turned to the
smal l er-scal e stage those constraints my well be multiplied

44



For that reason nost of the proposals include a |arge capacity
bui | di ng conponent for the client staff in the public sector.
The concern wll therefore be not in the anpbunt of work
available but in the ability of the project nanagenent
structures to deliver the projects to time and within cost.

The visual evidence in the country even froma relatively brief
visit is that private enterprise and initiative is thriving,
although in some of the renoter areas naturally |less so than
the rest. This situation is evident in the construction sector
with the noted rapid increase in registered conpanies in the
years since the regulations were eased. Figures of 30-40
regi stered contractors in the provinces have been given in
various reports and confirnmed by discussions during this study.
The increasing and w dening nenbership of VACC also confirnms

the general availability. The only serious constraint noted
was that, under the bidding system in operation, it has not
been always easy to find contractors for small contract

packages in the renoter areas, where the fixed unit costs do
not allow sufficient margin to cover the additional
construction costs invol ved.

An expanding workload is likely to increase the nunbers of
smal | contractors seeking registration and this would be a good
opportunity for a national contractor classification system
which the VACC is trying to bring about.

9.2 Contractor Devel opnent

Wth this noted enphasis on private sector involvenent in
|argely small-scale works and the general availability of
contractors the question of contractor devel opnment arises, in
order to ensure that the snmaller conpanies have the technica
skills, managenent and adm nistrative capacity, and access to
the required resources that are needed to produce the standards
of inplenmentation which are acceptable to the client and al so
profitable for the contractor.

O those projects which include a conponent for contractor
devel opnment an exami nation of the project docunents reveals a
| ack of very nmuch detail as to how, in practice, this is to be

achi eved. One indicator in the RTP2 |ogframe suggests that
nunber of contracts awarded to the private sector will be the
measure of success for this conponent. Anot her nmentions

courses for contractors focusing on the bidding process, which
is also the enphasis of the Provincial training progranmes that
were described during the m ssion. The WSP technica
assistance input, though yet to be set out in detail, wll
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focus on the project objectives which relate to establishing a
mai nt enance culture and introducing a maintenance nmanagenent
system involving the smallest contractors at the | owest
adm nistrative |level. These conponents certainly have not been
given the forward planning that other project interventions
have had, and even appear to be included as sonething of an
after-thought.

One of the shortcomngs of snmall-scale (mainly |abour-based)
contractor devel opnment progranmes over the |ast decade is that
t hey have been project based, largely non-institutionalised and
at the end of the project the success achieved has not often
been expanded into a national strategy. Also many of the
projects have been for rural road construction giving an
i npression perhaps that this technology only applies to a
limted field of work. The current activities in Vietnam in
this respect would appear to be following simlar |ines. The
contractor devel opnent inputs nmay neet the imedi ate needs of
the project objectives but will do little for the national
needs of small contractors. There are also no signs that the
training intended is to be institutionalised, with no
suggestions of «collaboration wth nationally based training
or gani sati ons.

The Inception Report for RTP2 (WSP) talks of setting up snal
training cells, first in the pilot provinces and then expanding
themto fully fledged training centres, and further to all the
rural provinces. However this is all in the context of the
establi shment of the RTUw thin the Mnistry of Transport.

There appears to be a need to take a w der perspective since so
many other projects across the full spectrum of rura
devel opment activities will need contractors trained in a wde
range of construction skills. There could be serious problens
if these projects assune that suitably experienced contractors
will enmerge at the appropriate tine and perform to a
sati sfactory standard.

Prelim nary discussions suggest that the major donors would be
willing to contribute to a nationally orientated devel opnent
programme whi ch woul d produce contractors for the project works
t hat the agencies are funding.

9.3 Contracting Environnent
The systens, procedures and regul ations which forma mgjor part

of the contracting environment are very well structured and
det ai | ed. They are also under fairly regular review wth
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suppl ementary guidelines being issued at intervals. It is

suggested that these regulations wll give scope for
flexibility in the contract tendering and award procedures at
province and district level. It was also noted in several

places that it is the bureaucracy involved which slows the
whol e process and constrains the projects from neeting their
i npl enentation objectives. There are also sone technical
aspects of project designs which are currently being addressed,
for exanple, the potential for pavenent design options as
alternatives to penetrati on macadam

The contract documentation in use does include sone exanpl es of
very simple forms, nodified Wrld Bank Small Contracts
conditions and others in addition to the national docunents for
the major contracts. The regulations do clearly allow for the
use of appropriate nodels and these, too, would remain under
revi ew. This is a nore encouraging situation than in many
countries and is supported by the donors not insisting upon
their own form of contract being used for their funded
proj ects.

The bidding process seens to have general acceptance (but
contractors have little choice) and it is an area that VACC
sees as inportant to nodify to be |ess unfavourable to the
contractors.

Contractors access to equipnent was nowhere suggested as a
constraint, whereas access to finance, as always, was. The
i nformal borrowi ng market of famly and friends operates.

| mprovenents to the contracting environnment will evol ve through
t he experience of projects, where recommended nodifications to
systens and procedures nmay be tested. Bodes |ike VACC wll

continue to press for a better deal for contractors.

No particular, additional, initiatives would be recommended in
these current circunstances. As projects proceed occasi on nmay
arise for specialist input needs, or further study on specific
topics for which ILO experience may be a val uable contribution
One such area could involve the practical application of the
| abour code on the smaller construction sites, which has not
been a noted concern in the project docunents studied, apart
fromthe nore general gender issue and the environnental issues
as they may relate to site constructi on worKks.
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9.4 Managenent Capacity

The government public sector retrenchnment policy has an effect
on the managenent capacity at the province and district |evels
with the odd half-dozen vacancies unlikely to be filled.
However these posts are in the admnistrative function areas,
with the planning, design and inplenentation being managed in
the Departnental branches (the SOEs). Here staffing |levels
remain high. In the renoter areas the staffing situation nmay be
nore critical and the experience and capacity is nore vari able.
I ncentives are given to staff to nove to these areas but this
does not al ways have the desired result.

In addition, within the Mnistry of Construction, for exanple,
there exist well staffed units, the Centre for Rural Planning
and Devel opnent (CERPAD), with whom this study coll aborated,
part of the National Institute for Urban and Rural Pl anning
This National Institute has 6 D visions and over 300 staff
inclusive of engineers, architects and other professionals.
These are the organisations which <carry the specific
pr of essi onal expertise in the areas of pl anning and
devel opnent . The Mnistry of Transport has its Transport
Devel opnent and Strategy Institute (TDSI) which acts as the
counterpart to WSP on the RTP2 and other Mnistries have
simlar centres of particular experti se.

To this may be added the professional capacity at Institutions
such as the Hanoi Water Resources University providing the
academ c background for rural devel opnent. The conclusion is
not that a |ack of professional and nmanagenent capacity exists
but rather, perhaps, that the structured system within which
that capacity has to operate is the key factor in devel opnent
i npl ementation. The small-scale contractors renmain at the end
of the operational system and suffer accordingly.

On the contractors side it was difficult to elicit nuch
response to their perceived needs regarding training and
devel opnent, sinply a wllingness to attend any such
opportunities which mght be offered, with some having already
done so. As nost seened to hire consultants to do the bidding
calculations for them this is one area of recognised need,
since it mght be nore appropriate for one of their own
engi neering staff to be invol ved.

10. Potential for ILO ASI ST Support

The background section of the Terns of Reference describes the
current contracting situation and this has been confirned in
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this study. The decentralised admnistrative and contract
managenent systens are well structured (ie bureaucratic) and in
pl ace and nost projects are operating within these systens,
hoping to achieve sone inprovenents and streanlining over the
period of their operations. Since they all have a particular
eye on private sector participation and since nostly a |ocally-
based SCE is not eligible to bid in its owm area, and since it
has becone nuch easier for small contractors to register at the
provincial level, the situation is not discouraging. The issues
rai sed concerning the needs of the decentralisation policy are
being addressed in the ongoing projects, particularly Wrld
Bank RPT2.

Simlar coments apply to the questions regarding contract
docunents and the flow of funds, all parties are very nmnuch
aware of the situation and the issues are being, or wll be
addr essed. At this st age t herefore no specific
recomrendati ons, other than continuing support for the ongoing
initiatives, are being nade. The ASIST programe is generally
wel |l known, with the possible exception of the Australian Aid,
and occasions for specific assistance and support wll arise
from continuing regular contracts.

However, taking the overall objective as the devel opnent of
smal | -scale contracting in Vietnam there is a major gap
identified in ternms of a conprehensive programe to address
this issue. The planned initiatives, such as they are, are
proj ect-based and therefore have relatively limted objectives.
The details of the various proposals remain rather vague and
the concern is that the nassive infrastructure investnent may
well be constrained by the lack of the necessary nunbers of
really effective small-scale contractors to carry out the
wor ks. This could lead to a situation that reverses the
current policy of a large nunber of small contract packages to
a reliance of the larger conpani es undertaking |arger packages
which would be less likely to result in the increased use of
| abour - based technol ogy, and its benefits to |ocal conmunities.

This is the area recommended for the main ASIST initiative,
working at the national level, wth for exanple VACC and the
Provincial training departnents, to establish a major programme
of training both in the essential managenent skills and in the
essential technical and site operations activities. The focus
shoul d be nore on the latter using the ongoing projects as the
practical training grounds. This recommendation is based on
t he previous experience built up by the ILO on these programres
el sewhere, those which have been the nost successful have
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included a |arge conponent of on-site training including both
contractors and the client staff.

Thi s approach was discussed with all the interested parties and
t he responses were favourable. In this way the initiatives of
each project would be better coordinated into a national
perspective and an institutionalised training unit would be on
hand to support each project wthin an overall training
f ramewor k.

One other area which needs to be explored further relates to
the Action Plan prepared at the end of the |ILOHARU Wrkshop
referred to above where specific continuing collaboration with
I LO was envisaged for the devel opnent of, and training of,
Rural Infrastructure Engineers. El sewhere, particularly in
Africa, undergraduate and post-graduate courses in this
appropriate technology have been introduced at sever al
universities and this is one of the best long-term investnents
that can be nade - to produce a generation of design engineers
and engineering contractors who have a sound | basic
under st andi ng of appropriate technol ogy.

Wthin these types of initiative the core ILO interests of
| abour standards, working conditions, gender issues etc need to
be included in addition to the separate opportunities for
hi ghli ghting themas part of the normal |LO acti vies.

In summary the potential for ASIST support is seen as

Continue to support the ongoing projects wth
specific interventions as requested

Liaise with new project proposals, eg AusAid new
project to assist in the contractor devel opnent
conmponent, if any.

Continue (or re-activate)collaboration with the HUWR
(and other appropriate academic bodies) for the
training of professionals

Initiate a national strategy (in consultation wth
governnent) for small-scale contractor devel opnent,

wor king with bodies such as VACC and the provincia

training departnents

Contribute as occasion arises in the pursuit of a
nore effective contracting environnment in ternms of
t he planning, contracts, docunmentation and process,

flow of funds etc through the ongoing project
i mpl ement ati on
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Assisting with other ILO initiatives with regard to
traditional ILO concerns with good working practice
and conditions.

Having established a good working relationship wth CERPAD
these initiatives should be pursued in collaboration with this
Centre (and others as appropriate) in order to transfer the
know edge and experience in this field that ILO has built up
over many years.
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District PC Soci al i st Republic of Viet Nam
PMJU of PC | ndependence. Freedom Happi ness
No. Contract/ XD

CONTRACT

Nane of Project:
Locat i on:

Based on | aw of econom cs contract dated 25/ Sept/ 1999 of
t he Governnent Conmittee and gui del i nes.

Based on Decree 52 CP dated 8/July/ 1999 of the CGovernnent
about investnent managenent and construction.

Based on Decree 88/ 1999NDY CP dated 1/ Sept/ 1999 of the
Gover nnent about conpetitive bidding.

Based on Decision No............. QD UB/ XDCB dat ed........... day /
................. month ............year of the PC on approval of the

Based on the docunment No....... day / .. nmonth / ...
year/...of the PC or bidding award of the

0= o R
Based on the Decision No....... QD UB/ XDCB dat ed............... of the
PC on the recomendation of the District PMJ.

Today, day......... mont h............. year, at the Ofice of the
District PMJ .............. ., there is a neeting to sign the

contract for building the project ..coviiviiii i

On behalf of Cient ( Aside): District PMJ

1. Mo Director .c.cocvvevnenn....
2. Mo Vi ce-Director

3. Mo Account ant

4. M

Bank Account: Fi nance Reserve
Tel ephone:
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1. On behalf of the Contractor (B Side)

1. Mo,

2. Mo

3. Mo
this conpany is established by The Deci sion
[\ o D day...ccocoeveennnnn. moONt N 199........... of
t he PC.

Bank Account:

Tel ephone:

Content of the Contract

The District PMJ......ccccoeeen awar ds t he Conpany above the
right to build the project .

Article 1: Awarded conpany nust invest a beginning fund
to build and finish itenms of the project as follow ng.

Article 2: Responsibilities of the dient side:

- supply all docunents consisting of designs and estinated
costs that are approved, hand over all centre line; |length
of section, and surface clearance to the contractor.

- Send the supervisor (of the A side)

Article 3: Value of the Contract

- Total val ue of the project

In which - Constructi on Val ue
- O her Sructures

- Val ue of the contract is:

Article 4: |Insurance and Advance

- Contractor side nmust be insured for 3% of the contract
val ue and subnit the insured docunent to the PMJ before

signing the contract, with the total as............... VND

- Client (A side) does the procedure for the Contractor (B
side) to obtain the advance paynent, when the authorised
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adm ni stration agrees. Funds paid depending on the vol une
of done work, advance paynent not nore than 80% of the
total value of the project.

Article 5: Method of paynent

- Paynment depending on the finished works in each period;
and agreed by supervisor, when the project is conpleted
and transferred.

- Payment by cheque to the B side, no |less than 15 days,
fromthe day the Investnment Bureau of Finance gives the
funds to the Cient.

Article 6: Tinme for construction and guarantee of the
Pr oj ect

- Begi nni ng ti ne:

- Fi ni shing ti ne:

- Guarantee ..o, nont hs, fromthe day of conpletion
and final supervision approval and transfer. B side nust
guar antee by anount of 5% of the total value of the
contract.

Article 7: Common menor andum

- In the process of inplenenting the contract, if there is a
difficulty or m sunderstanding, the two sides should neet
and resol ve together, based on the |law and regul ati ons
i ssued by the Governnent.

- The two sides agree to inplenent the above contract, if
there is violation by either side, he may be sued and have
| egal responsibilities.

- The contract is nmade, approved and agreed to sign with 6
(six) copies and have the sane val ue.

Representative of A side Representative of B side
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