No. 23045 GOVERNMENT GAZETTE, 25 JANUARY 2002
DEPARTMENT OF LABOUR

No. R 63 25 January 2002

BASIC CONDITIONSOF EMPLOYMENT ACT, 1997
MINISTERIAL DETERMINATION: SPECIAL PUBLIC WORKSPROGRAMMES

I, Membathis Mphumzi Shepherd Mdladlana, Minister of Labour, hereby in terms of
section 50 of the Basic Conditions of Employment Act, 1997, make a Ministerial
Determination establishing conditions of employment for employees in Special Public
Works Programmes, South Africa, in the Schedule hereto and determine the second
Monday after the date of publication of this notice as the date from which the provisions of
the said Ministerial Deter mination shall become binding.

M.M.S. MDLADLANA
Minister of L abour
SCHEDULE

MINISTERIAL DETERMINATION NO: 3: SPECIAL PUBLIC WORKS
PROGRAMMES

Index

Definitions

Application of this determination

Sections not applicable to public works programmes
Conditions

pWONPE

1. Definitions
1.1 In this determination —
“gpecia public works programme’ means a programme to provide public

assets through a short-term, non-permanent, labour intensive programme
initiated by government and funded from public resources.



Without limiting subsection (1), the following programmes constitute special

(d) Sustainable Rural Development (DPLG)

(9 Arts & Culture poverty relief projects

1.2

public works programmes:

@ Working for Water

(b) Community based public works

(© Coastal Care

(e Landcare

) Community Water & Sanitation
Application

This Determination applies to al employers and employees engaged in public works
programmes.

The following provisions of the Basic Conditions of Employment Act do not apply
to public works programmes —

31

3.2

3.3

34

3.5

3.6

3.7

3.8

39

3.10

311

Section 10(2)
Section 11

Section 14(3)

Section 16

Section 17(1) & (2)

Section 20

Section 21

Section 22

Section 25(2) & (3)
Section 26(2)

Section 27

[Overtime rate]
[Compressed working week]

[Remuneration required for mea intervals of longer
than 75 minutes)

[Pay for work on Sundays]

[Payment of night shift allowance and supply of
transportation]

[Annual leave]

[Pay for annual leave]

[Sick leave]

[Commencement of maternity leave and return to work]
[Alternative work for pregnant women]

[Family responsibility leave]



4.

3.12  Section 29(h) to (p)

3.13 Section 30

3.14  Section 33(1)(g)

3.15  Section 34(1)(a)

316  Section 34(2) & (3)

3.17 Section 37

3.18  Section 38

3.19  Section 39

320  Section 40

321  Section4l

322  Section 42(c)

3.23  Sections51-58

324  Section 84
Conditions

As set out in the ANNEXURE:

[Written particulars of employment]
[Display of employee srights|

[Information about remuneration]
[Deduction by individual agreement]
[Deduction of damages caused by employee]
[Notice of termination]

[Payment instead of notice]

[Notice for employees in employer supplied
accommodation]

[Payments of outstanding amounts on termination)
[Severance pay]

[Certificate of service]

[Sectoral Determinations]

[Duration of employment]



ANNEXURE

CONDITIONSOF EMPLOYMENT FOR SPECIAL PUBLIC WORKSPROGRAMMES

1. Introduction

1.1

1.2

2.1

2.2

2.3

@

(b)

(©)

(d)

(€)

(f)
(9)

(h)

(i)

This document contains the standard terms and conditions for workers
employed in elementary occupations on a Special Public Works Programme
(SPWP). These terms and conditions do NOT apply to persons employed in
the supervision and management of a SPWP.

In this document —

“department” means any department of the State, implementing agent or
contractor;

“employer” means any department, implementing agency or contractor
that hires workersto work in elementary occupations on a SPWP,

“worker” means any person working in an elementary occupation on a
SPWP,

“elementary occupation” means any occupation involving unskilled or
semi-skilled work;

“management” means any person employed by a department or
implementing agency to administer or execute an SPWP,

“task” means a fixed quantity of work;

“task-based work” means work in which aworker is paid afixed rate for
performing atask;

“task-rated worker” means a worker paid on the basis of the number of
tasks compl eted;

“time-rated worker” means a worker paid on the basis of the length of
time worked.

Terms of Work

Workers on a SPWP are employed on atemporary basis.

A worker may NOT be employed for longer than 24 months in any five-year
cycle on a SPWP.

Employment on a SPWP does not qualify as employment as a contributor for
the purposes of the Unemployment Insurance Act 30 of 1966.



Normal Hours of Work

3.1

3.2

3.3

An employer may not set tasks or hours of work that require a worker to work—
€) more than forty hoursin any week;

(b) on more than five daysin any week; and

() for more than eight hours on any day.

An employer and worker may agree that a worker will work four days per
week. The worker may then work up to ten hours per day.

A task-rated worker may not work more than atotal of 55 hoursin any week to
compl ete the tasks allocated (based on a 40-hour week) to that worker.

Meal Breaks

4.1

4.2

4.3

4.4

A worker may not work for more than five hours without taking a meal break
of at least thirty minutes duration.

An employer and worker may agree on longer meal breaks.

A worker may not work during a meal break. However, an employer may
require a worker to perform duties during a meal break if those duties cannot
be left unattended and cannot be performed by another worker. An employer
must take reasonable steps to ensure that a worker is relieved of his or her
duties during the meal break.

A worker is not entitled to payment for the period of ameal break. However, a
worker who is paid on the basis of time worked must be paid if the worker is
required to work or to be available for work during the meal break.

Special Conditionsfor Security Guards

5.1

5.2

A security guard may work up to 55 hours per week and up to eleven hours per
day.

A security guard who works more than ten hours per day must have a meal
break of at least one hour or two breaks of at least 30 minutes each.

Daily Rest Period

Every worker is entitled to a daily rest period of at least eight consecutive hours. The
daily rest period is measured from the time the worker ends work on one day until the
time the worker starts work on the next day.



Weekly Rest Period

Every worker must have two days off every week. A worker may only work on their
day off to perform work which must be done without delay and cannot be performed by
workers during their ordinary hours of work (“emergency work”).

Work on Sundays and Public Holidays

8.1 A worker may only work on a Sunday or public holiday to perform emergency
or security work.

8.2 Work on Sundaysis paid at the ordinary rate of pay.

8.3 A task-rated worker who works on a public holiday must be paid —

@ the worker’s daily task rate, if the worker works for less than four
hours;

(b) double the worker’s daily task rate, if the worker works for more than
four hours.

8.4 A time-rated worker who works on a public holiday must be paid —
€) the worker’s daily rate of pay, if the worker works for less than four

hours on the public holiday;
(b) double the worker’s daily rate of pay, if the worker works for more
than four hours on the public holiday.

Sick Leave

9.1 Only workers who work four or more days per week have the right to claim
sick-pay in terms of this clause.

9.2 A worker who is unable to work on account of illness or injury is entitled to
clam one day’s paid sick leave for every full month that the worker has
worked in terms of a contract.

9.3 A worker may accumulate a maximum of twelve days sick leavein ayear.

9.4 Accumulated sick-leave may not be transferred from one contract to another
contract.

9.5 An employer must pay a task-rated worker the worker’s daily task rate for a
day’ssick leave.

9.6 An employer must pay atime-rated worker the worker’s daily rate of pay for a

day’ssick leave.



10.

9.7

9.8

9.9

9.10

An employer must pay aworker sick pay on the worker’s usual payday.

Before paying sick-pay, an employer may require a worker to produce a
certificate stating that the worker was unable to work on account of sickness or
injury if the worker is—

(@ absent from work for more than two consecutive days; or
(b) absent from work on more than two occasions in any eight-week
period.

A medical certificate must be issued and signed by a medical practitioner, a
qualified nurse or a clinic staff member authorised to issue medical certificates
indicating the duration and reason for incapacity.

A worker is not entitled to paid sick-leave for a work-related injury or
occupational disease for which the worker can claim compensation under the
Compensation for Occupational Injuries and Diseases Act.

Maternity L eave

10.1

10.2

10.3

10.4

10.5

A worker may take up to four consecutive months unpaid maternity leave.

A worker is not entitled to any payment or employment-related benefits during
maternity leave.

A worker must give her employer reasonable notice of when she will start
maternity leave and when she will return to work.

A worker is not required to take the full period of maternity leave. However, a
worker may not work for four weeks before the expected date of birth of her
child or for six weeks after the birth of her child, unless amedical practitioner,
midwife or qualified nurse certifies that sheisfit to do so.
A worker may begin maternity leave —
(@ four weeks before the expected date of birth; or
(b) on an earlier date —

(1) if a medical practitioner, midwife or certified nurse certifies

that it is necessary for the health of the worker or that of her

unborn child; or

(i) if agreed to between employer and worker; or



10.6

10.7

(©) on alater date, if amedical practitioner, midwife or certified nurse has
certified that the worker is able to continue to work without
endangering her health.

A worker who has a miscarriage during the third trimester of pregnancy or
bears a stillborn child may take maternity leave for up to six weeks after the
miscarriage or stillbirth.

A worker who returns to work after maternity leave, has the right to start a new
cycle of twenty-four months employment, unless the SPWP on which she was
employed has ended.

11. Family responsibility leave

111

Workers, who work for at least four days per week, are entitled to three days
paid family responsibility leave each year in the following circumstances -

€) when the employee’ s child is born;
(b) when the employee’ s child is sick;
() in the event of adeath of —
) the employee’ s spouse or life partner;

(i) the employee’s parent, adoptive parent, grandparent, child,
adopted child, grandchild or sibling.

12. Statement of Conditions

12.1

12.2

12.3

An employer must give aworker a statement containing the following details at
the start of employment —

@ the employer’ s name and address and the name of the SPWP;
(b) the tasks or job that the worker isto perform; and

(©) the period for which the worker is hired or, if this is not certain, the
expected duration of the contract;

(d) the worker’ s rate of pay and how thisisto be calculated;
(e the training that the worker will receive during the SPWP.

An employer must ensure that these terms are explained in a suitable language
to any employee who is unable to read the statement.

An employer must supply each worker with a copy of these conditions of
employment.



13.

14.

K eeping Records

13.1 Every employer must keep awritten record of at least the following —
(@ the worker’ s name and position;
(b) in the case of a task-rated worker, the number of tasks completed by
the worker;
(©) in the case of atime-rated worker, the time worked by the worker;
(d) payments made to each worker.

13.2  The employer must keep this record for a period of at least three years after the
completion of the SPWP.

Payment

14.1  Anemployer must pay al wages at least monthly in cash or by cheque or into a
bank account.

14.2 A task-rated worker will only be paid for tasks that have been completed.

14.3  Anemployer must pay atask-rated worker within five weeks of the work being
completed and the work having been approved by the manager or the
contractor having submitted an invoice to the employer.

14.4 A time-rated worker will be paid at the end of each month.

14.5 Payment must be made in cash, by cheque or by direct deposit into a bank
account designated by the worker.

14.6 Payment in cash or by cheque must take place —

@ at the workplace or at a place agreed to by the worker;
(b) during the worker’s working hours or within fifteen minutes of the
start or finish of work;
() in a sealed envel ope which becomes the property of the worker.
14.7  Anemployer must give aworker the following information in writing —

@ the period for which payment is made;
(b) the numbers of tasks completed or hours worked,

() the worker’s earnings,
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(d) any money deducted from the payment;

(e the actual amount paid to the worker.

14.8 If the worker ispaid in cash or by cheque, thisinformation must be recorded on
the envelope and the worker must acknowledge receipt of payment by signing
for it.

14.9 If a worker's employment is terminated, the employer must pay al monies
owing to that worker within one month of the termination of employment.

15. Deductions

15.1  An employer may not deduct money from a worker's payment unless the
deduction isrequired in terms of alaw.

15.2  Anemployer must deduct and pay to the SA Revenue Services any income tax
that the worker is required to pay.

15.3  An employer who deducts money from a worker’s pay for payment to another
person must pay the money to that person within the time period and other
requirements specified in the agreement law, court order or arbitration award
concerned.

15.4  Anemployer may not require or allow aworker to —

€) repay any payment except an overpayment previously made by the
employer by mistake;

(b) state that the worker received a greater amount of money than the
employer actually paid to the worker; or

() pay the employer or any other person for having been employed.

16. Health and Safety

16.1

16.2

Employers must take all reasonable steps to ensure that the working
environment is healthy and safe.

A worker must —

@ work in away that does not endanger his/her health and safety or that
of any other person;

(b) obey any health and safety instruction;

() obey all health and safety rules of the SPWP,



17.

18.
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(d) use any personal protective equipment or clothing issued by the
employer;
(e report any accident, near-miss incident or dangerous behaviour by

another person to their employer or manager.

Compensation for Injuries and Diseases

17.1

17.2

17.3

17.4

It is the responsibility of the employers (other than a contractor) to arrange for
al persons employed on a SPWP to be covered in terms of the Compensation
for Occupational Injuries and Diseases Act, 130 of 1993.

A worker must report any work-related injury or occupational disease to their
employer or manager.

The employer must report the accident or disease to the Compensation
Commissioner.

An employer must pay a worker who is unable to work because of an injury
caused by an accident at work 75% of their earnings for up to three months.
The employer will be refunded this amount by the Compensation
Commissioner. This does NOT apply to injuries caused by accidents outside
the workplace such as road accidents or accidents at home.

Termination

18.1

18.2

18.3

18.4

18.5

The employer may terminate the employment of a worker for good cause after
following afair procedure.

A worker will not receive severance pay on termination.

A worker is not required to give notice to terminate employment. However, a
worker who wishes to resign should advise the employer in advance to alow
the employer to find a replacement.

A worker who is absent for more than three consecutive days without
informing the employer of an intention to return to work will have terminated
the contract. However, the worker may be re-engaged if a position becomes
available for the balance of the 24-month period.

A worker who does not attend required training events, without good reason,
will have terminated the contract. However, the worker may be re-engaged if a
position becomes available for the balance of the 24-month period.
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19. Certificate of Service

19.1  Ontermination of employment, aworker is entitled to a certificate stating —

(@
(b)
(©)
(d)
()
(f)
(9)

the worker’s full name;

the name and address of the employer;

the SPWP on which the worker worked,;

the work performed by the worker;

any training received by the worker as part of the SPWP,
the period for which the worker worked on the SPWP;

any other information agreed on by the employer and worker.



