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INTERNATIONAL LABOUR ORGANIZATION TWGMLS/2002/13

High-level Tripartite Working Group on Maritime 
Labour Standards (second meeting) 

Geneva
 14-18 October 2002

 

Final report 

Introduction 

1. The High-level Tripartite Working Group on Maritime Labour Standards (hereafter 
referred to as the “High-level Group”) met in its second session at the International Labour 
Office from 14 to 18 October 2002. The High-level Group continued its work in 
accordance with a decision taken by the Governing Body of the International Labour 
Office at its 280th Session (March 2001) and in accordance with a proposal made 
unanimously by the Joint Maritime Commission at its 29th Session (January 2001) calling 
for a single, coherent international maritime labour standard incorporating, as far as 
possible, the substance of all the various international maritime labour standards that are 
sufficiently up to date.  

Composition of the High-level Group 

2. This meeting of the High-level Group was attended by 48 Government delegations, with a 
total of 112 participants, and 22 Shipowners’ and 28 Seafarers’ delegates and advisers. A 
number of non-governmental delegations were also present. 

3. The High-level Group, on the proposal of its Government group, elected Mr. Tatsuya 
Teranishi (Government member, Japan) as Vice-Chairperson to replace Mr. Takeshi 
Nishikawa, who was unable to continue in office due to his transfer to another position in 
his Government. The Officers of the High-level Group are therefore: 

Chairperson:  Mr. Jean-Marc Schindler (Government member, France) 

Vice-Chairpersons:  Mr. Tatsuya Teranishi (Government member, Japan) 

    Mr. Lachlan Payne (Shipowner member, Australia) 

    Mr. Brian Orrell (Seafarer member, United Kingdom) 

The Officers of the groups were as follows: 

Government group 

 Chairperson:  Mr. C.H.G. Schlettwein (Namibia) 

 Vice-Chairperson: Mr. Young-Moon Park (Republic of Korea) 
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 Secretary:  Mr. Georg Smefjell (Norway) 

Shipowners’ group 

 Chairperson and 
spokesperson:  Mr. Dierk Lindemann (Germany) 

 Vice-Chairperson: Mr. Joe Cox (United States) 

 Secretary:  Mr. David Dearsley (International Shipping Federation) 

Seafarers’ group 

 Chairperson and 
spokesperson:  Mr. Brian Orrell (United Kingdom) 

 Vice-Chairperson: Mr. Thomas Tay (Singapore) 

 Secretary:  Mr. Jon Whitlow (International Transport Workers’ Federation) 

Opening statements 

4. The Chairperson of the Subgroup of the High-level Group reported on the outcome of the 
meeting held in Geneva from 24 to 28 June 2002, report of which is contained in document 
STWGMLS/2002/12. She recalled the discussions on four issues which required decisions 
by the High-level Group, namely strengthening the enforcement and control mechanisms 
including how the Group could put more teeth in port state control, flag state certification, 
structure of the instrument and seafarers’ training. She reminded the High-level Group of 
the conclusions of the Subgroup on enforcement conditions, scope of application, structure 
and a simplified amendment procedure. She stressed the need to maintain the capital of 
ratifications of Convention No. 147, which was one of the most important ILO 
instruments, that a vast number of States had ratified. 

5. The Deputy Secretary-General introduced the reports prepared by the Office. A complete 
list of the documents before the High-level Group is contained in the appendix of this 
report. The main document (TWGMLS/2002/3) provided a preliminary draft illustrating a 
possible structure for the new Convention. This text needed to be developed in the light of 
the decisions of the High-level Group in many areas, such as on definitions and scope of 
application. Substantial documentation was also available on enforcement and control 
(TWGMLS/2002/4) and the simplified amendment procedure (TWGMLS/2002/2). She 
also drew attention to recent ratifications and recent or forthcoming entry into force of 
certain ILO maritime labour instruments, namely the Protocol to Convention No. 147 and 
Convention No. 180.  

6. The Chairperson of the Government group reported on the discussions which had taken 
place in his group’s previous meetings. On method of work, his group preferred that work 
should be done in plenary so as to take decisions which provide the necessary drafting 
instructions. His group agreed with a four-layered approach with Articles, Regulations, 
Rules and Recommendations. Terms could vary but the first three would be binding and 
the last one non-binding. The Rules and the Recommendations would be the equivalent of 
Codes A and B in the IMO’s STCW Convention. Some in his group favoured the 
MARPOL approach of “pick and choose” upon ratification. However, flexibility should 
not erode impact. Articles should be amended through an explicit amendment procedure. 
Tacit amendment could be envisaged for levels 3 and 4, and possibly also level 2, provided 
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that there was no back-door introduction of principles which were outside the scope of the 
Articles. The body tasked with the amendment of the Convention should have the relevant 
technical skills. There should be safeguards preventing the Government members from 
being overruled in the amendment process. There was also broad agreement on the need to 
have effective enforcement and control but discussions were continuing on these issues.  

7. The Shipowner spokesperson was impressed by the progress achieved in less that a year 
since the High-level Group’s first meeting. Already a preliminary text was before the 
High-level Group. He was confident that the goals fixed at the time would be reached. 
Difficult decisions needed to be taken in order to allow further drafting. 

8. The secretary of the Shipowners’ group introduced the paper presented by the ISF. It first 
dealt with the organization of work drawing attention to technically complex decisions 
which had to be taken in a relatively short period. The Shipowners felt it could be 
beneficial to establish small groups since it would not be possible to deal with all matters 
in plenary. On the enforcement issue, the Shipowners had identified three points, which 
they considered to be important and needing further discussion: (a) the issue to ships of a 
certificate concerning compliance with agreed labour standards; (b) the auditing 
procedures adopted prior to the issue of such certificates; and (c) the procedures for 
dealing with crew complaints. Moreover, the ISF also drew attention to the scope of 
application and definitions. Finally, amendment procedures were also examined. The 
secretary of the Shipowners’ group concluded by insisting on the fact that the 
preoccupations of his group were of a practical, and not of a political nature. 

9. The Seafarer spokesperson complimented the Office on the quality of the documents 
provided to the meeting. He remarked, however, that the first HLTWG meeting had agreed 
that the future instrument should be “clear, simple, easy to ratify, easy to implement”. He 
thought that the High-level Group should stick to these objectives, and the fact that some 
documents were complex and not easy to understand showed that simple and clear 
information was needed. If the aim of the exercise was simply to consolidate existing texts, 
as was the case with the initial compilation of maritime labour standards (ConMarCon), 
this would be easy to achieve. He stressed that it would be necessary to completely revise 
the existing text, using clear and simple language which was easy to understand. 

10. He then commented on the Seafarers’ submission to the present meeting, the need to 
produce a widely ratifiable instrument. He referred to the Meeting on International 
Registers that took place in May this year and the Consensual Statement which should 
provide guidance to the High-level Group, central to which was addressing the decent 
work deficit in the shipping industry. The Seafarers were of the opinion that the new 
instrument should result in improvements for seafarers on board ships around the world. In 
other terms, it should help to eradicate substandard shipping. It should constitute a real and 
unambiguous Seafarers’ Bill of Rights, making decent work a reality on all ships. He 
advised that the Seafarers were proposing a radical approach, which was a package, and 
which would remove a lot of the prescriptive details. Regarding the structure of the future 
instrument, the first layer would be the Articles. The second layer, the Regulations, should 
consist of the principles and rights of seafarers. The rest of the instrument should comprise 
a mandatory Part A and a recommendatory Part B. He agreed that large portions of 
existing Conventions might need to be left out in order to have a coherent, modern and 
clear text. 

11. Regarding the enforcement issues, the Seafarer spokesperson indicated that his group 
strongly supported the concept of linking flag State inspection with the issuance of a 
certificate, based on a labour inspection, but could not support the inclusion of working 
conditions within the ISM Code which he felt was primarily self-regulation. The Seafarers 
wanted certified compliance rather than certification of the procedures. The fact that many 
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member States did not sufficiently act after having received complaints indicated the 
necessity to define an appropriate complaints system. The so-called MARPOL-type 
approach would, according to the Seafarers, undermine the whole process, whilst the 
exclusion of certain groups of seafarers working on certain ships was clearly unacceptable 
and would be incompatible with the Declaration of Philadelphia and would be akin to 
institutionalizing a system of maritime apartheid. On the other hand, an examination of the 
scope of application on a case-by-case basis for each family of detailed requirements could 
be an alternative way forward. The Seafarers, whilst agreeable to the substantial 
equivalence concept, suggested that guidance on the interpretation of this concept should 
be provided in the new text. In conclusion, the Seafarer spokesperson underlined the 
importance of looking for the identification of objective criteria which would permit 
verification, since the inspection of social conditions, as opposed to safety defects, was 
said to be more difficult to perform correctly, however, the Seafarers believed that the 
difficulties were over-stated. The interest of having a Bill of Rights would be that breaches 
of social regulations should lead to detention of a ship, just as is the case for safety 
considerations. The Seafarer spokesperson also indicated that his group was ready to work 
together with the Shipowners during part of the group meetings, if need be, to define 
clearly principles and rights. Otherwise, it was clear that the plenary was the only place to 
take decisions.  

12. The Shipowner spokesperson agreed to this proposal, and expressed his satisfaction to see 
the good coordination existing within the Government group.  

13. The representative of the Government of the United Kingdom drew the attention of the 
meeting to the necessary vigilance to be observed when dealing with principles and rights, 
so that the tacit amendment procedure that was supposed to be applied to this particular tier 
of the instrument should not be used to introduce regulations which are outside the scope 
of the Articles. He suggested that Shipowners and Seafarers should also look into the 
possible contents of the Articles to ensure that their scope would be appropriate. 

Structure of the instrument 

14. The Secretary-General made a presentation on the structure of the consolidated instrument 
as proposed in the Office documents. 

15. The Shipowner spokesperson confirmed that his group agreed with the instrument being 
divided into four levels as proposed by the Office. At this stage he was inclined to avoid 
complicated terminology of rules and regulations, which could be confusing to those not 
familiar with the subject matter. The choice of terms could be made later. He wanted to 
know, however, at which levels would “substantial equivalence” be inserted. 

16. In response to a question from the Shipowners, the Office clarified that “substantial 
equivalence” and “no more favourable treatment” were tentatively in Article V, at level 1 
of the preliminary provisions. Concerning the application of substantial equivalence, i.e. at 
which level it would apply, it would be for the High-level Group to determine for each 
family and level whether “substantial equivalence” would apply and to what extent there 
was a need for flexibility. Substantial equivalence would not apply to the entire 
Convention but rather to the details. 

17. The Seafarer spokesperson explained that his group was concerned that the rights of 
seafarers and principles of enforcement should be clearly identified. Conditions of 
employment and manning, for example, implied rights as did working and living 
conditions. Prerequisites for going to sea and related provisions would be principles. 
However, there remained the question of how any amendments to the instrument would be 
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dealt with. There was a need to have the ability to deal with some future unforeseen 
problem which had to be balanced against the maintenance of enshrined basic rights. One 
avenue would be to entrust such amendments to a Maritime Session of the International 
Labour Conference, which would require the allocation of considerable resources and a 
compelling reason for amending the regulations. But there was also the question of 
building in the possibility of using the simplified amendment procedure by a qualified 
majority so that the instrument could be flexible and modernized as needed, while 
maintaining basic rights. 

18. The representative of the Government of the United Kingdom was satisfied with the 
explanation that the Convention could not be modified at a “whim”. The Office 
explanation of the levels and differentiating between fundamental and basic rights and 
principles was also acceptable. The situation would become clearer as to what would go 
into each level, and what might need to be amended and how. 

19. Both the Shipowner and Seafarer spokespersons stated that after considering various 
proposals as to the structure of the instrument, including the one made by the 
representative of the Government of Norway, they preferred the one suggested in the 
Office paper. 

20. The representative of the Government of the Bahamas said that his delegation had no 
strong views on this issue but recalled that certain governments had suggested a 
MARPOL-type approach. He felt that no final decision should be taken until a more 
extensive discussion had taken place. 

21. The representative of the Government of Namibia explained that the incorporation of 
further elements of the Decent Work Agenda in the future instrument was needed. He 
noted that the current list of families did not include anything in this respect. He felt that 
social dialogue and employment should be more prominent. He also foresaw a necessity to 
incorporate definitions, not only at the beginning of the instrument, but further down in the 
various levels. 

22. The Deputy Secretary-General explained that, for drafting reasons, the present text had 
been taken from existing Conventions, but this did not mean that the social dialogue aspect 
would be neglected. For instance, elements of the Declaration had been incorporated in the 
preambular part. Concerns about social dialogue could be taken into account by references 
to Convention No. 144. Various provisions would take care of concerns regarding 
employment. 

23. The representative of the Government of the United States stated that the Government 
group had already identified potential overlapping in the various families. At the current 
stage, his delegation’s recommendation was not to take a final decision on the families 
issue. 

24. The representative of the Government of the Republic of Korea agreed and remarked that 
various options would have to be considered, in particular at level 3, since there were 
proposals to adopt a MARPOL-type approach to allow flexibility. 

25. The Seafarer spokesperson agreed that a final decision should not be taken too hastily. He 
also said that his group appreciated the concerns voiced by the representative of the 
Government of Namibia regarding the importance of social dialogue. Too often, 
governments only paid lip service to this concept. In particular, there were cases where 
there were no representative social partners in some flag States and multinational crews 
observed difficulties in this respect. He stressed the need for the inclusion of a mechanism 
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which would deliver real social dialogue in the new instrument and suggested that this 
aspect required detailed consideration. 

26. The Chairperson observed that there was an apparent agreement that non-binding 
provisions should be limited to the fourth level, with the three higher levels being binding. 
He stressed, however, that decisions, at this stage, were not final and could be re-examined 
in the light of future discussions. 

27. A joint paper of the Seafarers’ and Shipowners’ groups was presented to the plenary on the 
principles and rights which should be included in levels 1 and 2 of the Convention. A 
representative of the Shipowners’ group remarked that the identified principles reflected a 
summary of many years of debate, but that the presented document was intended as a 
working paper. Further discussions would be needed as a number of issues were not fully 
agreed between the social partners and remained between square brackets. 

28. A representative of the Seafarers’ group added that they had tried to make a simple 
document that would hopefully be useful for the Office. Regarding the square brackets, 
those around the equality issue reflected differences with the Shipowners, whilst those 
around the social security issue indicated that something had to be listed regarding social 
security, but that it had been very difficult to draft, and the one-line principle had not met 
with agreement from both parties. He added that the one-liner did in no way prevent the 
establishment of bilateral agreements on social security between member States. 

29. The Chairperson of the Government group reported the discussions that had taken place in 
his group on this paper. Regarding level 1, his group’s opinion was that it was not 
appropriate to include core Conventions at this level; they should be in the preamble. The 
group agreed in general with the Office text in level 1 of document TWGMLS/2002/3. It 
felt that many of the provisions at level 2 of the joint paper (especially those in Part I) were 
more suitable for level 1. Moreover, if the text should be left in the present form, it implied 
that the tacit amendment procedure could not be applied to level 2. Still in level 1, a 
definition of the seafarer was needed, as well as a reference to the Decent Work Agenda. In 
level 2, there were ambiguities regarding training, whilst the reference to the identity 
document should appear as a right of the seafarer and not as an obligation. Equality had 
been considered by most Governments as a controversial issue, with possible impact on 
job security and costs. Level 2, III, had encountered general agreement, whilst Level 2, IV, 
could not be fully accepted by many Governments. Some Governments suggested a 
MARPOL-type arrangement to accommodate Level 2, IV. Level 2, V, regarding access to 
justice, was also considered as difficult and not precise enough. More generally, it was felt 
that the paper should be taken back home for national tripartite consultation.  

30. The representative of the Government of the United Kingdom considered that an STCW-
type structure was needed. He suggested that the Articles and Regulations should provide 
the legal framework within which Part A (the equivalent of which is level 3 in the 
document) of the instrument could be applied. It followed from this that level 2 should 
provide the legal framework, defining the bodies or institutions upon which responsibilities 
would be placed. The representative finally remarked that one could not legislate for mere 
aspirations.  

31. The spokesperson of the Seafarers’ group reiterated that their position on the amendment 
procedure had not changed, and was as described in their own document.  

32. The spokesperson of the Shipowners’ group agreed with the United Kingdom’s position 
regarding the amendment of levels 1 and 2 by a Conference, with an explicit procedure.  
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33. The representative of the Government of Denmark observed that the group now had a 
document to look into. Her Government would consult the national industry on these 
issues. Her initial remarks were, in addition to those of the Chairperson of the Government 
group, which she in general supported, that there would be a need, inter alia, for further 
precisions on the enforcement procedures. Her delegation already had expressed its 
preference for an STCW approach. She noted, as for the principle of work hours, her 
Government would regulate rest hours in accordance with ILO Convention No. 180, which 
needed to be taken into account. As for the policy on unemployment, one might need to 
take into consideration that for some persons employment at shore would be a relevant 
alternative. 

Structure of the Convention 

34. The High-level Group decided to use the terminology suggested by the secretariat with 
some modifications: the terms used will include Articles (level 1) Regulations (level 2), 
Code, Part A (level 3) and Code, Part B (level 4). 

Enforcement and control 

35. The Office introduced the paper TWGMLS/2002/1 whose contents had already been 
reviewed in June by the subgroup. It discussed various elements which could form part of 
enforcement and control under the proposed Convention, identifying the responsibilities of 
States regarding conditions of work on board ship. It also dealt with enforcement from the 
national to the international level. The document took its inspiration from current 
enforcement and supervisory practices, both within and outside the ILO. The paper 
highlighted how a certification process and the verification of its validity would be dealt 
with by the Convention. 

36. The Chairperson of the Subgroup stressed that the Subgroup had a substantial discussion 
on this priority issue, which had resulted in some amendments in the Office text. The 
Subgroup had found a need for including the role of the labour-supplying States based on a 
discussion on the manning agencies. It had discussed a need for a certificate but had not 
reached a consensus on this item. 

37. The Shipowner spokesperson stressed that enforcement was a crucial part of the new 
Convention in order to establish a level playing field and provide a solid social dimension. 
Nevertheless, there were a number of existing systems which could be considered and it 
was necessary to avoid duplication. The secretary of the Shipowners’ group said that 
enforcement should apply to each party which would be expected to assume obligations 
under the Convention whether they be flag States, labour-supplying, or port States, 
employers or seafarers and the system should be transparent. While the suggestion to have 
some kind of certificate for labour standards could be attractive to shipowners, port States 
and others, it was not clear how this would work in practice or whether governments 
would be able to meet the obligations that would be involved, particularly with regard to 
the number of labour inspectors that would be needed. It was also unclear whether such 
certification would confirm that standards on board were actually in compliance with the 
requirements or merely, as with the ISM Code, that the company had procedures in place 
which should ensure that the standards were complied with. Questions could also be posed 
about the period of validity of such certificates after crew changes and who would issue the 
certificate. Another key question was whether the ISM Code auditing system should apply 
to labour standards as proposed by Norway. On this issue the Shipowners’ group was very 
sceptical about the application of the ISM Code as an appropriate vehicle for dealing with 
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social issues. If these questions could not be satisfactorily resolved the issue of certificates 
to ships might create more problems than they solved. 

38. Another area where the Shipowners had questions was with respect to crew complaints. 
The Shipowners’ group was aware that Convention No. 147 already incorporated a 
mechanism for dealing with crew complaints and in general they were sympathetic to the 
proposal that the new Convention should have a mechanism for dealing with crew 
complaints. However this was a sensitive issue and unless the procedure was considered 
properly and carefully it might simply create an administrative nightmare for employers 
and government officials in port and flag States. 

39. The Seafarer spokesperson was glad that the Shipowners were so open minded. He 
underlined that the position of his group on enforcement was as contained in the Seafarers’ 
submission to this meeting. It was clear that a comprehensive package was required for 
labour inspection involving the flag States, the labour-supplying States and the port States, 
as well as the ILO and IMO. The system needed to uphold the primary role of the flag 
State, as provided for in international law, and a verifiable link needed to be established 
between flag State inspections and the labour standards in the new Convention. In reply to 
the Shipowners, the Seafarers felt that the labour standards being developed would be a 
“bill of rights” for all seafarers irrespective of their nationality. A certificate of compliance 
could be issued in the same way that inspection for hardware was conducted. ISM which 
was largely self-regulatory was not the mechanism for verifying seafarers’ rights. 
Convention No. 147 and, more importantly, Convention No. 178 (which did not have 
many ratifications) provided an example of modern thinking on the verification of terms 
and conditions of employment. 

40. The representative of the Government of Norway introduced his paper which provided a 
practical example as to how the ISM system could be expanded to cover working and 
living conditions. The role of the Norwegian Maritime Directorate was evolving and more 
resources were being directed to supervisory control actions, such as audits and random 
inspections. The application of ILO Convention No. 178 in Norway is done through ISM 
systems. The ISM Code already addresses safety in the working environment and could be 
adapted to take care of other elements of working and living conditions. The Norwegian 
submission gave examples of the documentation which served to implement the ISM 
Code. Similar documentation could be developed to cover ILO issues.  

41. The representative of the IMO introduced the paper submitted by his organization on the 
ISM Code. Under the Code, certification covered ships and companies. Ships are issued 
with a Safety Management Certificate and companies a Document of Compliance. The 
ISM Code promoted the application of all mandatory instruments and not only IMO 
Conventions. However, while some ILO safety-related instruments easily fitted within the 
code’s objectives, some other ILO provisions might not. Therefore the ISM Code, which 
relates to safety at sea and prevention of damage to the marine environment, would need to 
be expanded to take care of all the issues which were to be part of the new ILO 
consolidated instrument.  

42. The representative of the Government of Canada stressed that there were currently very 
few PSC or FSC inspectors that would be fully competent in both safety and social 
matters. However, he reminded the group that the Paris MOU was presently training 
inspectors on the human element. This showed that, provided clear indications were given, 
appropriate training could be delivered. He concluded his intervention by saying that the 
provision of certificates for ILO matters and the relevant inspections was achievable. 

43. The representative of the Government of the United States stated that, in view of the 
information provided, he felt that certification was a good way forward provided that the 
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questions asked by the Shipowners were answered. The port State control concepts 
developed into the secretariat’s preliminary draft were acceptable, with one exception 
regarding the charging of the costs of inspection to the ship. This could, in his opinion, 
lead to abuse. He then commented on the three types of auditing (or quality assurance) 
which had been identified, namely: ISM type; STCW White List type; and ICAO type. At 
this stage, he did not think the ICAO-type audit was appropriate as it was still under 
development. The STCW White List had served a certain purpose but it had not been much 
more than a paper exercise and therefore was inappropriate. ISM-type audits were more 
promising but were embodied into an IMO instrument. It would not be readily translatable 
into an ILO one unless the ILO creates equivalent procedures. He expressed doubts about 
the feasibility of such an exercise and about the workability of an auditing process.  

44. The representative of the Government of Cyprus stressed the efficiency of the ISM 
procedures, though he did not consider it as a panacea. He suggested that one should look 
into the issues that could validly be treated via an ISM approach, and that the rest could 
then be dealt with through an alternative procedure, such as certification. He also remarked 
that, whereas the certification procedure aimed at the situation at ship level, the ISM 
system raised stakes to a higher level at company level.  

45. The representative of the Government of the Bahamas insisted that, of all the items 
covered by the future instrument, only some of them were inspectable (from an ILO point 
of view) and could thus actually be certified. Even in those cases, subjectivity would still 
play an important role, leading to different interpretations in various ports or countries. His 
delegation felt that national audits were not a valid option since this would involve too 
many actors. The ISM approach enabled action at company level, and an ILO version of 
this approach could be devised. He concluded that existing procedures being unable to 
cover every aspect of the new instrument, it was necessary to devise new approaches.  

46. The representative of the Government of Egypt declared that appropriate training should 
be given to PSC and FSC inspectors. She observed that certification would be an effective 
way to deal with the issues considered, but not for all of them. She added that an ILO 
version of the ISM system could be considered.  

47. The representative of the Government of Norway felt that the ISM Code or similar system 
was the best way of having clear and effective oversight by the flag State. Implementation 
would be assured since shipowners and seafarers were familiar with the ISM Code. When 
Norway ratified Convention No. 178, it did so on the understanding that implementation 
would be through the ISM system. With between 750 and 1,000 vessels to monitor, there 
was no alternative method for Norway to ensure enforcement. The quality of inspection 
was essential whether through a stand-alone certificate, a new certification process or an 
ISM-related process. With regard to the questions raised by the Shipowners, the following 
comments could be made: 

(a) opting for the ISM solution would provide a document attesting that company 
procedures were in place to ensure compliance with standards in the management and 
on board; 

(b) the period of validity should be the same as for other matters dealt with in the ISM 
system;  

(c) there would be only one system, applying to the owner/operator and to the vessel; 

(d) the conditions to be covered would be those for which the shipowner was responsible 
including working and living conditions on board; 
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(e) the procedures used for the above would be the same as for ISM matters; and  

(f) documents should be taken at face value unless there were grounds to do otherwise. 

Responsibility for enforcement should be placed on flag States, port States, labour-
supplying countries and shipowners. The systematic involvement of the social partners in 
inspection was also essential. However, continued discussions were needed to understand 
all of the issues related to enforcement. 

48. While having all due respect for the position of the previous speaker, the representative of 
the Government of the Philippines could not agree with incorporating seafarers matters 
into the ISM Code since its very preamble stated that the purpose of ISM was to set 
international standards for safe management and pollution prevention, matters clearly 
falling under the jurisdiction of the IMO. Although he was still open to listen to arguments, 
it did not seem that the ISM Code was the appropriate place to deal with conditions of 
work and life. 

49. The representative of the Government of Denmark underlined that it was in favour of a 
system which would certify actual compliance and not a mere certification of a procedure 
or an ISM-type of document. It was necessary to be clear about what needed to be certified 
and the purpose of certification should be to facilitate port state control and ensure global 
protection for seafarers. As to the Shipowners’ questions, Denmark felt that it was not 
relevant to re-inspect a ship because there had been a change of crew, but rather there was 
overall shipowner responsibility to comply, even between inspections. Guidelines were 
needed on the contents of inspections, both by flag and port States as well as on the actual 
content of any certificate (which still had to be decided). Paragraph 51 of the Office paper 
had many elements which Denmark could support and was helpful for drafting purposes. 
Denmark felt that a provision for the costs of inspection gave rise to concern as this could 
lead to misuse. There should also be varying graduations in enforcement measures. Minor 
faults should be treated less seriously than major ones involving serious hardship for 
seafarers and their families. Repeat offenders should be treated more severely than first-
time violators. The Danish delegation favoured the concept of an audit system, including 
the audit of flag States and classification societies, if areas under the new Convention were 
delegated by a State to these entities.  

50. With regard to a certificate, the representative of the Government of the United Kingdom 
felt that it ought to be issued by the flag State primarily to attest compliance with the 
requirements of the new consolidated Convention but also for the purpose of helping 
clarify possible uncertainties during port state control. On port state control, he felt that 
practically this could only apply to those elements of the Convention that fall within the 
responsibility of the flag State to ensure implementation. There was also the question of 
cost as raised by the United States. However, the initial inspection should be at no cost. 
With regard to checking the implementation of the new Convention, it was necessary to 
identify where responsibilities lay and what would be verified and by whom. Discussion, 
to date, had focused on the monitoring of ships and companies by flag States either by an 
ISM Code-type system of auditing or the issuance of a document of compliance or 
certificate. However, it was necessary to monitor all parties involved in the implementation 
of the new Convention. There were three models available to address this issue: the IMO 
STCW White List, the ICAO oversight programme and the ILO system. At this time he did 
not favour eliminating any of these models until they had been considered in more detail. 
Finally with regard to crew complaints there was merit in the Seafarers’ suggestion to 
enshrine the right to complain directly to the government authorities to take account of any 
possible pressure at the ship or company level. However, perhaps at the non-mandatory 
level of the new instrument a recommendatory set of structured procedures and levels of 
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progression to go through, such as the ship, company, flag and port State could be 
advocated. 

51. The representative of the Government of Germany observed that the German inspectors 
were technical experts and not familiar with labour law or social law. In Germany, a 
system for labour inspections did not exist. The inspection did not cover labour and social 
law aspects, which was also the case in other countries. He suggested to further investigate 
the possibilities to facilitate access to national labour courts for all seafarers.  

52. The representative of the Government of Namibia remarked that his delegation was in 
principle favourable to a certification of compliance, which he considered as a powerful 
preventive tool. However, his country’s surveyors’ abilities in this respect were currently 
rather limited, and appropriate training would be necessary. On the audit issue, he would 
need to know more about the progress made regarding certification matters before giving 
his opinion. He remarked that the master should form part of the process. Regarding crew 
complaints, he considered this mainly as a bipartite issue, where state intervention should 
be limited to life threatening situations.  

53. The representative of the Government of Japan agreed with the United States regarding the 
utilization of the ISM Code as an enforcement tool. Whilst it thanked the Government of 
Norway for its excellent paper, it could not agree to the suggestions in the paper. The 
purpose of SOLAS, to which the ISM Code is annexed, was quite different from the 
purposes of the ILO. Another code would have to be developed if one wanted to follow 
this path. One should also remark that classification societies had little knowledge or 
experience in the field of seafarers’ working and living conditions. Regarding the 
involvement of the labour-supplying States, more precision was needed in the drafting. 
Reflecting the present complicated mechanism of the employment of seafarers, the 
relationship of responsibility of the parties concerned seemed to be very complicated. For 
instance, was the State where the contract had been effectively signed, always to be 
considered as the labour-supplying State? The delegation requested the Office to give more 
persuasive reasons for the choice contained in their paper for the next meeting of the 
Subgroup.  

54. The representative of the Government of Greece considered enforcement and control as 
major issues. His delegation supported the concept of certification and had even suggested 
that a model certificate could be developed in due time. Regarding the issue of the 
inspectors qualifications, his delegation also suggested that specific guidelines should be 
developed, in order to eliminate subjective approaches.  

55. The representative of the Government of Nigeria stated that whilst recognizing that the flag 
State had its responsibility in the fixing of wages, salaries should be determined within 
existing national policies. There was a need for simplified standards which took 
cognisance of local peculiarities. Considering that many countries had difficulties to 
support the costs of the necessary surveyors and their training, shipowners should bear the 
costs linked to the inspections. He was in favour of certification, since it would enhance 
safety of shipping. The procedure for crew complaints should be duly explained in the text, 
care being taken to avoid the proliferation of frivolous complaints.  

56. The Seafarer spokesperson commented that the paper presented by the Office was a good 
discussion document. More specifically, the Seafarers agreed on points (a) to (h) of 
paragraph 51, however they saw little merit and substantial problems with the port State 
issuing temporary certificates on behalf of the flag State in point (g). They saw too close a 
linkage to the narrow port state control enforcement provisions currently found in 
Convention No. 147 in point (k) and point (j). The concept of systematic non-compliance 
should be elaborated upon. Furthermore, they considered points (a) and (b) of paragraph 52 
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as fine, but had a problem with (c), where they were of the opinion that the primary 
obligations of a flag State, which were expressly provided for in international law and the 
United Nations Convention on the Law of the Sea, should be retained, however, there 
would be a need for an auditing system which would demonstrate that labour-supplying 
States exercised effective oversight over manning agencies. In point (d) there was a need to 
expand the possibilities of detaining a ship beyond the narrow ones set out in Convention 
No. 147 and the proposals of the Office.  

57. The Shipowner spokesperson thanked the Governments which had answered the questions 
contained in their submission. He asked the delegation of Norway if its submission about 
the ISM Code should be considered stricto sensu, or if it could be imagined as suggesting 
the possible use of a similar procedure.  

58. The representative of the Government of Norway replied that the main purpose was the 
existence of a quality assurance system, and that the ISM system or an equivalent could 
similarly be considered.  

59. The Chairperson of the Government group informed the meeting that his group had 
reached a consensus on a working document, which had been distributed to the whole 
group. It would be refined at a later stage. He also remarked that the necessity of a 
certificate had received a broad agreement, but that there was a need to come back on 
details. The Government member of the United States, at the suggestion of the 
Chairperson, presented the working document which should only be seen as a tool to 
facilitate further work.  

60. The Shipowner spokesperson reported on the discussions that had taken place in his group 
on the views of the Government group on the Office document and in a joint working 
group of the social partners to clarify their approaches on principles and rights which 
should be in level 2 of the new instrument. While there was a measure of commonality, 
there were still uncertainties on constitutional questions. In relation to complaints 
procedures, the Shipowners’ group felt that a text based on current practice was preferable. 
As far as tacit amendment procedures were concerned, this was rather technical and 
required more thought. 

61. The Seafarer spokesperson reported that his group had discussed the Government group’s 
document on the respective roles of flag States, labour-supplying States and port States and 
were concerned to see a reduction of the prime role afforded to the flag State. They were 
working with the Shipowners on a paper dealing with principles and rights at level 2. 

62. The Chairperson of the Government group said that it had made good progress on 
certification and a quality assurance system. There was a need for both certification and for 
a complementary quality assurance system. A combination of these two approaches would 
lead to an efficient but simple enforcement system that contained all the elements 
necessary to ensure enforcement of the Convention. The risk of duplication from parallel 
systems would be eliminated. Consideration of the other enforcement issues had also 
commenced. 

63. The representative of the Government of the United Kingdom presented a proposal, which 
he said was his Government’s and which took a rather radical approach in considering how 
flag States and ships would demonstrate compliance with the requirements of the 
consolidated Convention. The proposal was to have a declaration rather than a certificate. 
A first draft of such a declaration identified 11 points that the flag State would require the 
shipowner, master and crew to adhere to. In practice this would mean that each of the 
points listed would be a declaratory statement where the verb for each point would be 
“shall”. For example one point might read that “no one employed on the ship shall be 
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under 16 years of age …”, whereas a certificate would use “is” or “are”. It was considered 
such a declaration would be consistent with the tripartite nature of ensuring adequate 
working and living conditions on board ships. In order to avoid duplication, there would be 
points in the declaration that would state the need for certificates of competence and 
medical certificates to be carried on board for example, but there would be no need for any 
more detail than this as these provisions would be covered elsewhere. On the other hand, 
where detail was needed, for example regarding hours of work and rest, the declaration 
might state that “hours of work and rest shall be in accordance with the attached schedule, 
and that relevant records shall be maintained”. Thus a schedule would be attached to the 
declaration, detailing the ship-specific requirements to be maintained. An annual check on 
adherence by a flag state officer, for example as currently required by Convention No. 178, 
could be made and certified on the declaration. The declaration, which would be in the 
nature of a declaration of rights and principles, would be specific to the ship, issued by the 
flag State and intended to facilitate port state control. In regard to this last point regarding 
port state control, the declaration would clearly state what requirements the flag State had 
agreed satisfied compliance with the requirements of the new Convention, even if the flag 
State had accepted a provision based on the principle of satisfying “substantial 
equivalence”, or the Convention itself not being definitive on a particular issue, e.g. the 
minimum age of seafarers and the medical material on board the ship. The declaration 
would be posted in a prominent place on board. Flag state points of contact would be 
included in case there were any complaints to be made. This proposal had not been agreed 
within the Government group but it was provided for the information of the High-level 
Group. 

64. The representative of the Government of Norway said that a quality assurance system 
should contain clear policies and procedures to ensure compliance with the Convention. 
Representatives of crews and companies should take part in audits of quality assurance. 
Annual internal audits by companies should be carried out and the results made available 
to crews and shore-based employees. External audits would also be required. The 
competent authority of the flag State, or a duly certified organization, should carry out 
regular inspections, including of shore-based offices, and track compliance with the 
Convention, issuing certificates of compliance where appropriate. Companies whose 
vessels are certified under the ISM Code would be required to include policies and 
procedures relating to the Convention in their ISM system. When the competent authority 
was satisfied that the certified system would ensure compliance, it could issue a certificate 
to be appended to the ISM certificate. In the case of port state control, a certificate or a 
declaration should be prima facie evidence of compliance with the relevant provisions of 
the Convention. It was up to member States to decide whether to have an ISO-type quality 
assurance system or link it to the ISM system. 

65. The Seafarer spokesperson looked forward to the opportunity to examine the contents of 
the declaration. The Seafarers’ view of ISM-type regimes was well known and set out in 
the Seafarers’ submission. There was no possibility of accepting such a regime, regardless 
of the standards on which it was based as it would be tantamount to de facto self-
regulation. There was a role for audits to verify that the flag States discharged their 
responsibilities and for labour-supplying States in verifying effective oversight and control 
of manning agencies. For an effective control, it might be necessary to rely on something 
like the endorsement and recognition systems provided for in Regulation 1/10 of the 
STCW Convention. In relation to the respective roles of flag States and port States, the 
Seafarers’ group was confused about the extent of joint responsibility. Flag States had the 
principal responsibility under international law. The application of port state control 
oversight could be extended to cover contracts of employment, termination of 
employment, welfare facilities on board ship. Social security issues were more 
complicated. However, in view of the relationship of on-board and off-contract issues there 
was a role for the flag State and it was not solely a matter for the labour-supplying State. 



 

14 TWGMLS-FR-2002-11-0170-1-EN.Doc/v.2  

These issues could be further discussed, but there would be no change in the Seafarers’ 
group’s views about quality assurance systems and he entered a formal reservation on this 
issue. 

66. The Shipowner spokesperson, referring to the declaration proposed by the representative of 
the Government of the United Kingdom, said his group was thinking along similar lines. 
For the purposes of inspection there should be a declaration as to how countries had 
ratified the Convention. Port States wanted to know what to inspect. This depended on the 
conditions that flag States had to fulfil. Existing national legislation had to be documented. 

67. The Secretary of the Shipowners’ group expressed his group’s cautious interest in 
certificates or a declaration. If there were such a system, it would have to be audited. There 
were some terminological problems concerning quality standards mentioned in 
paragraphs 51 and 52 of the Office paper. The standards mentioned therein were different 
from the IMO’s White List. The former said that quality standards should be in place, but 
it was up to governments to decide on them. Following an independent evaluation of them, 
the results were made available to IMO. A quality assurance system as referred to by 
certain Government representatives including Norway, was different from a quality 
standards system as required by the IMO STCW Convention. And this was different again 
from the ISM Code which was an international safety management system. As far as 
auditing compliance with the Convention, the Shipowners, while being interested in the 
statement of the representative of the Government of Norway, reserved their position 
because, at present, they were not fully committed to the issue of certification. Nor were 
they yet convinced about the need for an auditing system and remained very sceptical 
about the ISM auditing process. 

68. The Chairperson of the Government group reported that his group had had a second round 
of discussions regarding the United Kingdom and the Norwegian proposals on certification 
and quality assurance. The group considered that the best way of dealing with the matter 
would be for the High-level Group to request the Office to merge elements of the two 
proposals into a package, which would also include paragraphs 51-53 of the Office 
document, and to submit the result to the next meeting of the Subgroup for consideration.  

69. The Shipowner spokesperson understood the difficulties of reaching a consensus on these 
issues. He expressed his confidence in the ability of the Office to draft a satisfactory text. 
Both the Seafarer and Shipowner spokespersons declared that their respective groups 
agreed with the proposal to request the Office to submit a draft for such a package to the 
Subgroup for consideration  

70. The Shipowner spokesperson commented on paragraphs 51 and 52 of the Office 
document: his group reserved its response on the certificate issue (paragraph 51(c)). It 
supported the quality standards system as referred to in paragraph 51(f), which was the 
version contained in the STCW Convention in which it was for flag States to determine the 
precise system they adopted. They did not support the ISM approach. It did not accept the 
charging of all costs to the shipowner (paragraph 51(i)); the complaints procedure 
(paragraph 51(j)) should be discussed more in depth, and paragraph 51(l) needed to be 
explored much more in depth. Paragraph 52 also needed to be explored more in depth, and 
labour-supplying countries should not be given full control over contracts of employment. 
Shipowners and manning agencies should not be made jointly and severally liable in the 
case of a breach of obligations, as such a concept would be contrary to the law in many 
countries. 

71. The Chairperson of the Government group reiterated that most of the aspects contained in 
these paragraphs could not be examined in isolation, and that indeed a package composed 
of paragraphs 51 to 53 should be considered, as said earlier. He also offered that his group 
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had added that the issue of the inspection costs should be left as an option to the member 
States and should not be mentioned in the Convention, and that the detention aspect should 
be expanded into more details.  

72. The representative of the Government of Canada requested that IMO Resolutions 
A 931 (22) and A 930 (22) be introduced into the discussion about the future instrument in 
due time.  

73. The representative of the Government of France supported Canada’s views, and welcomed 
the work already done. France supported the certification issue, since it made flag States 
more responsible and facilitated controls. The certificate should ensure the permanence of 
certain conditions, or be supplemented by other pertinent documentation. On the item 
concerning social security, the representative of the Government of France added that the 
labour-supplying country and the flag State had different responsibilities, whilst the issue 
of the confidentiality of crew complaints was of paramount importance. There was also a 
need to clarify some legal definitions, which sometimes had different imports into different 
legal systems.  

74. The representative of the Government of Liberia stressed that in drafting the text relating 
to the package, the Office should use the various papers on certificate of compliance, the 
Norwegian paper on quality assurance and the other aspects identified in the Office report. 
Problems should be referred to the new tripartite committee that had been mentioned in the 
context of the amendment procedure and overseeing the effectiveness of the new 
Convention. 

75. The representative of the Government of Egypt underlined that quality control – whether 
ISM or some other system – should complement a certification system to ensure 
compliance with international standards. Egypt would prefer postponing dealing with 
liability insurance and repatriation until this issue had been resolved in the joint IMO/ILO 
Joint Working Group already examining it, especially with regard to a mechanism to 
implement it. Nevertheless, it was possible to repatriate today through diplomatic channels 
and repatriation should be based on an objective process. 

76. The representative of the Government of Panama felt that ships were often detained 
unnecessarily and later released when no problems were found with them. It was therefore 
fair that the “port State” that had unduly detained the ship compensate the shipowner. 
Furthermore, there should be a second inspection prior to any decision to detain a ship to 
avoid such situations. 

77. The representative of the Government of Malta referred to paragraph 51(c) and (f) which 
dealt with certification, the establishment of clear objectives and quality standards as well 
as the enforcement and implementation of ILO maritime standards for the safety of the 
crew and the vessel. Norway’s proposal about the auditing of living and working 
conditions complemented the innovative proposal of the United Kingdom, which was 
aimed at ensuring that rights and principles on board ship were adhered to. 

78. The representative of the Government of Cyprus stated that it was unanimously understood 
that there should only be one port State regime dealing with the control of ships for the 
implementation of IMO and ILO instruments. He did not think that it was appropriate to 
consider enforcement of the IMO/ILO resolutions on abandonment and liability for claims. 
P&I clubs, underwriters and insurance companies were not willing to cover the risks 
associated with abandonment. He drew the attention of the High-level Group to two 
important issues which should be dealt with in the Convention: seafarers were often held 
hostage and denied repatriation when there was a dispute between the shipowner/operator 
and the port State; and they were treated as common criminals in the event of a maritime 
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casualty. He was not confident that flag States’ ISO-type audits or other “assessment” 
exercises similar to the pattern followed in the STCW Convention, could be a safe 
approach for ensuring institutional compliance with ILO instruments, by the flag States. 
He gave the example of flag States which lack even the very basic infrastructure, however 
they offer same-day registration of ships through Internet and they register up to three 
ships a day. He noted that such flag States are often not present at the ILO or IMO. The 
Office should consider these aspects and should deal with the infrastructure of flag States 
which is necessary to implement the Convention. 

79. The representative of the Government of the Bahamas expressed his disagreement with the 
issue of cost in paragraph 51(i). Although a number of areas had been designated as falling 
under the jurisdiction of the labour-supplying State, there was no mention of controlling or 
monitoring them. He noted that he had reservations on the United Kingdom and 
Norwegian proposals for a certificate of compliance, and although the social partners had 
not yet seen it, there did not seem to be any provision for a survey or inspection by the flag 
State. There was merit in looking at the Norwegian proposal for quality assurance and 
extending the survey to cover the flag State in those areas for which it was responsible. 

80. The representative of the Government of the Republic of Korea had a problem with the 
wording of paragraph 52(c). Manning agencies should not be responsible if a shipowner 
went bankrupt. Shipowners should provide for financial security and proper protection of 
the seafarers, who in turn should have access to this financial security. 

81. The representative of the Government of Brazil favoured the suggestion in paragraph 41 of 
the Office paper to facilitate remedies available in courts of port States in the event of 
abandonment and non-payment of wages. With respect to paragraph 51(c), rather than 
being valid only for the voyage, the certificate should be valid for one to three years in 
conformity with Convention No. 178. 

82. The secretary of the Seafarers’ group wished to associate his group with the remarks of the 
Governments of Egypt and Cyprus with respect to the work of the Joint IMO/ILO Ad Hoc 
Expert Working Group on Liability and Compensation regarding Claims for Death, 
Personal Injury and Abandonment of Seafarers. The work of the joint group needed to be 
concluded first before introducing concepts of certificates of financial responsibility into 
the new Convention. He also agreed with the remarks of the Government of the Republic 
of Korea about having direct access to insurance companies but he had a fundamental 
reservation about getting into this issue at this stage given the current difficulties with the 
enforcement and certification aspects raised in the Office paper. The Seafarers’ group 
stood by their previous comments and, like Cyprus, had no confidence in a paper audit, 
especially one based on ISO standards. He also supported the suggestion of the Bahamas to 
audit flag States. He would like a copy of the United Kingdom proposal. While he agreed 
that there should be compliance by labour-supplying countries, which should be audited, 
primary responsibility must remain with flag States. 

83. The Shipowner spokesperson expressed agreement that the resolutions dealing with 
abandonment, death and disability were important issues as mentioned by Canada. Given 
the number of existing ILO instruments dealing with seafarers’ repatriation rights, the 
problem of abandonment and death and disability, it was inevitable that these issues would 
be discussed while updating the old texts for inclusion in the consolidated instrument. So 
the IMO/ILO resolutions which had the status in the ILO of Recommendations must be 
listed for consideration. 

84. The representative of the Government of the Republic of Korea strongly supported the 
Canadian proposal as the present Convention was inadequate and noted that guidelines 
should be developed on these issues. 
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85. The Shipowners’ and Seafarers’ groups each had a paper on the positions expressed during 
previous discussions. The secretaries of the Shipowners’ and Seafarers’ groups said that, 
had time been available, they would have been able to agree on a joint paper on this issue 
and asked the secretariat to take their proposals into consideration in the preparation of the 
draft instrument. In particular, the secretary of the Shipowners’ group said that 
enforcement should include: (1) a certificate of compliance issued by the flag State after 
inspection; (2) a declaration or document issued to the ship by the flag State expanding on 
the contents of the certificate and giving more guidance as could be needed for port state 
control purposes; and (3) a mechanism to ensure that the shipboard living and working 
conditions were continuously in compliance with the standards set by the Convention. The 
precise mechanism to be adopted would be for the flag State to determine. 

86. The meeting agreed that the two papers should serve as guidance alongside the previous 
conclusions of the High-level Group. 

Simplified amendment procedure 

87. The Deputy Secretary-General presented the Office document (TWGMLS/2002/2) on the 
simplified amendment procedure, pointing out the proposals concerning the participation 
of all member States, voting rights, tacit and explicit procedures for amendments, 
depending on the level of the Convention for which amendments were being considered. 

88. The Chairperson of the Subgroup stated that its detailed discussions of the simplified 
amendment procedure were reflected in paragraphs 108-123 of its report. There was broad 
support for having a simplified amendment procedure in the new Convention in order to 
ensure that it was a living instrument unlike the existing ILO maritime Conventions. Other 
instruments had been able to make good use of this procedure. The Subgroup had broadly 
agreed with the approach outlined in the Office paper. 

89. The Chairperson of the Government group reported the group’s general agreement on the 
need for a simplified amendment procedure. Level 1 provisions (Articles) had to be 
explicitly amended, whereas those in level 4 that were non-binding should be tacitly 
amended. Whether amendments to levels 2 and 3 were explicit or tacit would depend on 
their content. Most level 2 text would require explicit amendment, while much of the rules 
in level 3 could be amended tacitly. When an amendment procedure was being examined, 
it was important to look at what had been put in place by the IMO. However, the IMO 
provision that non-ratifying States could not submit amendments should be waived, but 
voting rights should remain with ratifying States. Consideration should be given to setting 
up a permanent, expert, tripartite and, to the extent possible, regionally balanced 
committee to deal with amendments and similar issues. Amendment procedures should not 
allow governments to be outvoted when amendments were considered. Finally, the 
necessary technical expertise in committees considering amendments should be assured. 

90. The Shipowner spokesperson said that amendments to level 2 provisions should only be 
agreed at a Maritime Session of the International Labour Conference. Tacit approval was 
appropriate for level 3 text. His group had no problems with the model proposed by the 
Office which safeguarded important points, including ensuring that technical expertise of 
the shipping industry was called upon and that a tripartite committee be set up, with the 
Joint Maritime Commission being maintained. While accepting the principle of a tacit 
amendment process, it was important that it should not become the object of a continuous 
flow of small amendments. A living Convention was important, but amendments should be 
justified. His group agreed with the position of the Government group. 
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91. The Seafarer spokesperson highlighted his group’s comments that were contained in 
paragraphs 4-6 of their paper. The SOLAS convention model was appropriate provided 
that account was taken of important differences, notably with respect to the amendment of 
Chapter 1. For this reason the possibility of using Maritime Sessions of the International 
Labour Conference for achieving tacit amendments to level 2 provisions of the Convention 
in a flexible way should be explored. This would not be a regular occurrence, rather a 
safety net to enable a quick response to unforeseen events. The Seafarers’ group broadly 
supported the points made by the Government group and wanted to ensure that there was 
discipline in the submission of proposed amendments. The group also broadly supported 
the Office proposal. 

92. The representative of the Government of the United States stated that the Articles of the 
Convention should only be amended by an explicit procedure, as should regulations 
concerning principles and rights. Rules that concerned detailed implementation could in 
general be amended tacitly but exceptions could be provided for, especially in the case of 
enforcement provisions, which should be subject to an explicit amendment procedure. 
Level 4 text could be amended in a tacit process. Using the SOLAS convention as a model 
was a good starting point. But there was a growing reluctance in the IMO to the use of tacit 
amendment procedures. A recent IMO Convention, International Convention for the 
Control of Harmful Anti-Fouling Systems on Ships, included certain safeguards that made 
the tacit amendment procedure more appealing. The following new provisions should be 
added to paragraph 8 of Article XX, proposed in paragraph 25 of the Office document: a 
government, during an acceptance period, could notify the Organization that the 
amendment would not apply to it until it gave express approval. When a party deposited 
the instrument of ratification of the Convention, it could notify the Organization that any 
amendments adopted through the simplified amendment procedure would not be binding 
on it until they had been expressly accepted by it. 

93. The representative of the Government of Norway supported the ILO’s efforts for a living 
Convention. If this were to be realized, there had to be a simplified amendment procedure. 
The ILO should be both willing and have the means to set up the necessary maritime 
tripartite body to deal with them. Moreover, any provisions in the Convention that affected 
national laws or budgets should require a specific procedure for amendments. Level 3 and 
level 4 texts could use a tacit procedure. 

94. The representative of the Government of Panama said that the right to vote should 
correspond to all member States, even if they had not ratified the Convention. This was the 
essence of the principles that guaranteed the participation of member States in the ILO. A 
regional balance in any body that was established was important. Furthermore, non-
ratifying States should also have the right to object to amendments submitted to 
governments for consideration. 

95. The representative of the Government of the United Kingdom highlighted two issues. Until 
a text was available, it was difficult to reach a position on what parts should be subject to 
explicit or tacit amendment procedures. Subject to that proviso, and provided also that the 
Articles contained a provision along the lines of Article III of the preliminary draft 
(TWGMLS/2002/3), his Government could accept tacit procedures for levels 2, 3 and 4. 
However, later in the week, after the social partners had prepared a preliminary draft of 
what might be included at levels 1 and 2 of the new instrument, he stated that such text 
would lead him to revise his position and that it would now follow that levels 1 and 2 
would have to be amended by an explicit procedure. This might even apply to parts of 
level 3. The additional points referred to by the representative of the Government of the 
United States were important and gave extra assurance. The aim was to have a widely 
ratified and implemented consolidated Convention. Commenting upon the draft revised 



 

TWGMLS-FR-2002-11-0170-1-EN.Doc/v.2 19 

Convention prepared by the Office, he believed that there was too much detail in the text 
of level 2, some of which could be moved to level 3. 

96. The representative of the Government of Denmark agreed with the Office text in relation 
to the tacit amendment procedure, which should apply at levels 3 and 4. She was interested 
in the proposal of the representative of the Government of the United States, but wanted to 
see a text. It was important to have a special, expert maritime committee with a wide 
membership – open to all member States – but with voting restricted to ratifying States. 
Since the final decision on amendments to the Convention would be taken at the 
International Labour Conference, where all member States had a vote, Organization-wide 
influence at the final stage was guaranteed. She also agreed that the regulations were a bit 
too detailed and looked forward to the social partners’ draft. 

97. The representative of the Government of Egypt accepted the principle of a simplified 
amendment procedure. It would play an important role in keeping the Convention up to 
date. Tacit acceptance of amendments should apply at the third and fourth levels of the 
instrument. Any committees should be tripartite with an appropriate geographical 
distribution. She agreed with the previous speaker’s remarks about the role of the 
International Labour Conference. 

98. The Seafarer spokesperson suggested that the Office text for level 2, though very good, 
was too detailed. The Seafarers and the Shipowners were currently working on a joint 
submission where most rights were presented in a more concise manner.  

99. The representative of the Government of France reported that his delegation favoured a 
simplified amendment procedure, with the provisos laid down by the social partners. The 
delegation was also of the opinion that voting on amendments should be reserved to those 
countries having ratified the instrument. The application of the procedure at level 2 or 3 
might give rise to some constitutional problems, though it would not be the case at level 4. 
The delegation was waiting for more details.  

100. The representative of the Government of Malta agreed in principle with the simplified 
amendment procedure and stated that it had reservations granting rights to Members which 
had not ratified the instrument to propose and vote on amendments.  

101. The representative of the Government of the Philippines supported the earlier statement 
made by the representative of the Government of Panama. Countries that would not have 
ratified the instrument should be entitled to introduce and vote on amendments. The 
oversight committee should be composed, taking into account a geographical and tripartite 
representation, as well as the major type of activities of the countries.  

102. The representative of the Government of Italy recognized the appropriateness of the 
simplified amendment procedure. He was also in favour of the tacit amendment procedure 
being applied to levels 3 and 4. An extension to level 2 would give rise to constitutional 
problems. The committee which should be established to amend the Convention should be 
tripartite.  

103. The representative of the Government of the Bahamas agreed with the Chair of the 
Government group. He also explained that the suggestion of the delegation of the United 
States regarding a parallel between the future instrument and the new IMO Convention on 
antifouling might be misleading, since the intent and complexity of the two instruments 
was different in many ways. 

104. The representative of the Government of the Republic of Korea reported that his delegation 
favoured the simplified amendment procedure only for recommendatory and detailed 
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provisions, but perhaps not with respect to provisions relating to certification or to scope of 
application that might be introduced into the detailed provisions.  

105. The representative of the Government of Greece expressed his delegation’s agreement with 
the tacit agreement procedure as described in the Office paper. He also agreed with the 
declarations of the Chairperson of the Government group. It also seemed to him that it was 
very crucial that every member State should have a right to propose amendments.  

106. The representative of the Government of Turkey said that his delegation supported the 
simplified amendment procedure, and that the amendments approved by the Conference 
should be submitted to all member States, which would have a right to submit objections.  

107. The Deputy Secretary-General of the meeting confirmed the remarks of the representative 
of the Government of Denmark, and that the International Labour Conference would have 
to approve amendments (intended for tacit acceptance) by a majority of two-thirds, but 
could not bring any change to them. Regarding the Seafarers’ proposals, she indicated that 
the Office would explore every innovative solution based on the paper being prepared by 
the social partners, duly taking account of constitutional requirements at both the 
international and the national levels.  

Definitions and scope of application 

108. The Deputy Secretary-General of the meeting briefly introduced the appropriate Office 
document.  

109. The Chairperson of the Subgroup explained that the June meeting of the Subgroup had 
accepted that the fisheries sector should be dealt with separately, bearing in mind that this 
sector would be regulated on its own merits in a new ILO Convention and that references 
to preserve Convention No. 147 had been made repeatedly.  

110. The Shipowner spokesperson recalled the appropriate mentions made in their submission 
on page 7, paragraph 2.7. He stipulated that his group had a problem regarding domestic, 
coastal and near coastal services, which should be excluded from the scope of the 
Convention.  

111. The Seafarer spokesperson appreciated the very detailed document submitted by the 
Office, and declared that it was unacceptable and inappropriate to exclude entire groups of 
seafarers from the scope of application of the future instrument, thereby creating an 
institutionalized maritime apartheid. He however recognized that particular cases could 
always be discussed on a case-by-case basis.  

112. The Chairperson of the Government group expressed his group’s view that the scope of the 
existing instruments should be maintained, and that fishing vessels should be excluded. 
Regarding the domestic voyages issue, all seafarers should indeed be included, but with 
some flexibility, which could be left to member States’ decisions, subject to tripartite 
negotiations. Specific categories of vessels could also be considered for possible 
exemptions. 

113. The Deputy Secretary-General of the meeting confirmed that a new fishing instrument was 
currently being developed, with a first examination due in June 2004, and a foreseen 
adoption in June 2005. The new Convention would take the existing fishing instruments 
into consideration, as well as new developments.  
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114. The representative of the Government of Panama said that the fishing sector should remain 
excluded from the scope of application of this Convention. However, it was suggested that 
each country should determine the level of application of the Convention to fishing in 
inland or national waters since in many cases there could be constitutional problems when 
it came to ratification. Lastly, it would be useful to have a more precise definition of the 
term “ship”. 

Flexibility including substantial equivalence 

115. The Chairperson of the Subgroup indicated that flexibility and substantial equivalence had 
not been discussed in detail, but had been regarded as essential. 

116. The Shipowner spokesperson referred to the ISF’s submission and said that his group 
desired a successful Convention which would have to be flexible. This implied the need for 
substantial equivalence and the ability to pick and choose along the lines of the MARPOL 
approach. However, as the texts of the different levels of the Convention were developed, 
it was hoped that some of the text which currently caused problems would be amended or 
moved from level 3 to level 4 and that this would make it possible to reduce the degree of 
flexibility in the Convention. 

117. The Seafarer spokesperson referred to their submission and reiterated their fundamental 
and implacable opposition to a MARPOL-type approach which did not conform to the 
aspirations of the Seafarers. Guidance on substantial equivalence could be included, based 
on the article 19 survey (ILO, 1990) previously undertaken by the Committee of Experts 
on the Application of Conventions and Recommendations. 

118. The representative of the Government of Panama recalled that upon Panama’s request the 
question of substantial equivalence had been discussed in December 2001. On that 
occasion, governments, seafarers and shipowners had approved the use of the concept of 
substantial equivalence in the Convention. As stated by the Legal Adviser at the 62nd 
Session of the ILO Conference, the term substantial equivalence “implied that the State 
agreed to take account of the general goal of those instruments, whose absolute conformity 
with national standards was not required”. This was how the Republic of Panama 
understood the term. 

119. The Chairperson of the Government group reconfirmed that his group would be 
comfortable with the concept of flexibility. However, transparency needed to be 
introduced. Flag States needed to indicate what they meant by substantial equivalence to 
facilitate port state control. 

120. The representative of the Government of the United States indicated that substantial 
equivalence was necessary in order to get a wide number of ratifications of the 
Convention. 

121. The representative of the Government of the Republic of Korea supported the United 
States. It was necessary to have guidelines on substantial equivalence. It existed in present 
Conventions. The existing Conventions had not received a lot of ratifications in Asia. it 
would have a different application in the new Convention. 

122. The representative of the Government of Egypt supported the concept of substantial 
equivalence and thought that the role of the flag States should be defined and that there 
should be transparency. Flexibility could be achieved through the MARPOL approach. 
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123. The representative of the Government of the Republic of Korea expressed the concerns of 
a number of Governments on certain issues relating to the need to ensure sufficient 
flexibility in the new Convention. It was necessary for the new Convention to be more 
flexible than Convention No. 147 since even if the latter contained the principle of 
“substantial equivalence”, many countries had not ratified it. Therefore, he suggested that 
this further flexibility might be provided if the following points were taken into 
consideration when drafting the instrument: 

(a) it should be in four levels; 

(b) a ratifying State should be allowed to opt out of certain rules at levels 3 and 4 while 
all regulations pertaining to seafarers’ rights and principles above level 3 would be 
compulsory; and 

(c) options could be exercised either through a family-specific approach, with a separate 
family being devoted to problematic rules, or a rule-specific approach. However, the 
“rule-specific option approach” would be preferable. 

124. Since the provisions of Convention No. 147 and the Conventions listed in its appendix are 
widely accepted, it should only be possible to opt out of the provisions of the instruments 
mentioned in Appendix B to the 1996 Protocol to Convention No. 147. Some provisions in 
other ILO instruments may also pose problems and could be offered as options, namely 
those on welfare, health protection and medical care, social security, seafarers’ pension, 
seafarers’ identity, certification, recruitment and placement, and annual leave. Due to time 
constraints, it had not been possible to further discuss these questions and to make firm 
proposals. It was suggested that governments should submit precise information on 
problems they might have with certain provisions of specific Conventions to the next 
Subgroup meeting scheduled in February 2003, bearing in mind that this could be the last 
time that their submissions could be taken into consideration in this consolidation exercise. 
This would contribute greatly towards a flexible structure for the new consolidated 
Convention, ensuring a wide ratification. 

Vocational training and certification 

125. The Chairperson of the Subgroup said that the Subgroup had discussed the future of ILO 
instruments on these subjects, notably the Certification of Ships’ Cooks Convention, 1946 
(No. 69), and the Certification of Able Seamen Convention, 1946 (No. 74). The 
International Maritime Organization (IMO) had been requested to provide information on 
the possible incorporation of these two Conventions in the International Convention on 
Standards of Training, Certification and Watchkeeping for Seafarers (STCW). 

126. The representative of the International Maritime Organization (IMO) introduced an 
information paper discussing the possible incorporation of the Certification of Ships’ 
Cooks Convention, 1946 (No. 69), and the Certification of Able Seamen Convention, 1946 
(No. 74), in the STCW Convention. The two ILO Conventions concerned were somewhat 
dated and did not specify the competencies required to obtain the certificates, a feature of 
the STCW Convention, and these would need to be set out. The STCW Convention 
focused on watchkeeping personnel and not the support level. This said, incorporation of 
the contents of the two Conventions might provide the opportunity to set out the 
requirements for the support level and thus fill an existing gap. 

127. The secretary of the Shipowners’ group referred to the ISF submission in his comments on 
this issue. He agreed with the IMO representative as concerns Convention No. 69 relating 
to ships’ cooks. However, as concerns Convention No. 74 concerning able seamen, it was 
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not clear whether the able seaman as provided in Convention No. 74 is the equivalent to 
the rating forming part of the navigational watch specified in the STCW Convention. That 
convention did not address the issue of support staff other than watchkeeping staff. It 
would therefore be necessary to identify whether able seamen had to be covered and, if so, 
what competencies were required. His group suggested that, for the time being, 
Conventions Nos. 69 and 74 should be left out of the new ILO instrument. The Joint 
IMO/ILO Committee on Training could consider this matter in detail before a clear 
decision was taken on inclusion of the contents of these Conventions in the STCW 
Convention.  

128. The secretary of the Seafarers’ group drew attention to paragraphs 15 and 16 of the 
Seafarers’ submission, which set out his group’s position on these issues. He also thanked 
the IMO for preparing its information papers. Furthermore, he repeated the Seafarers’ 
group’s recommendation that “the High-level Working Group should invite the ILO 
Governing Body to request the Director-General to communicate with the IMO Secretary-
General to ascertain whether the IMO would be agreeable to incorporating the provisions 
contained in ILO Conventions Nos. 69 and 74 into the STCW Convention and, if the IMO 
is agreeable, to ensure the active involvement of the ILO in the revision process”. The 
Seafarers could not agree to the proposal by the Shipowners that the matter be sent to the 
Joint IMO/ILO Committee on Training, as no meeting of the Committee was planned, nor 
likely to be held in the foreseeable future, and that this would therefore leave a vacuum. If 
the IMO was not able to incorporate these provisions into the STCW Convention it would 
mean that the new ILO instrument was, from the beginning, in need of amendment. An 
early decision on what to do with these conventions was therefore urgently required.  

129. The Chairperson of the Government group said that his group had considered the question 
of the future of Conventions Nos. 69 and 74. In doing so, they were aware of the same 
problem brought out by the Shipowners – that the position of able seamen was not 
addressed in the STCW Convention. His group’s approach would be to recommend that 
the Director-General should raise with the IMO the issue of taking over the provisions of 
that Convention. This said, his group recognized the need to provide a general reference to 
the issue in the new Convention for those member States for which Convention No. 74 
would still remain in force. The issue of vocational training could remain in the new ILO 
instrument, though there might be a need to avoid duplication between ILO and IMO 
instruments on the issues of medical and health training for seafarers. The training 
provisions relating to ships’ cooks and welfare should be dealt with in an appropriate part 
of the consolidated Convention. 

Terms of reference for the Subgroup 

130. The Deputy Secretary-General of the meeting proposed the following mandate for the 
Subgroup February 2003 meeting, which was accepted, after the delegations of Greece, 
Namibia, Canada and the Philippines had made a few comments and requests:  

1. To consider a draft Convention to be prepared by the secretariat, which takes into 
consideration the views expressed at the Second meeting of the High-level Tripartite 
Working Group. 

2. To identify any missing elements in the draft text and any major problems to 
ratification and enforcement which the new text could present. 

3. To indicate preferences as to various options which have been proposed and to 
consider any other proposals. 



 

24 TWGMLS-FR-2002-11-0170-1-EN.Doc/v.2  

4. To make suggestions as to drafting. 

5. To give the secretariat any other necessary guidance for the development of a revised 
draft for submission to the Third meeting of the High-level Tripartite Working Group. 

131. The representative of the Government of the United Kingdom, having requested that the 
draft of the instrument be prepared as soon as possible, the Deputy Secretary-General of 
the meeting proposed to send an email version of the English version by 15 January 2003. 

Other matters 

132. The Chairperson reported to the participants on a meeting of a tripartite delegation of the 
group with the Director-General of the ILO, and the complete support to the process that 
has been expressed by the latter. He added that the Director-General had also pledged to 
support the promotion of the instrument once it was adopted. 

133. A representative of the Office gave a briefing on the progress of current work in the 
preparation of an instrument on fishing. His presentation triggered favourable comments 
from the Danish delegation, as well as from the Seafarers’ group. 

134. The High-level Group agreed that the Shipowner and Seafarer groups should be 
represented at the next meeting of the Subgroup by a larger number of delegates and 
advisers in order to enable them to work more efficiently with the large number of 
government delegations which are expected to attend. 

Closing of the meeting 

135. The agenda being completed, the Chairperson thanked the participants and the staff of the 
Office and closed the meeting after having received expressions of thanks and gratitude by 
the spokespersons of the Shipowners’ and Seafarers’ groups, from the Chairperson of the 
Government group, and a closing address from Mr. Oscar de Vries, Director for the 
Sectoral Activities Department of the ILO and Secretary-General of the meeting. 
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Appendix 

List of documents concerning High-level Tripartite 
Working Group on Maritime Labour Standards 

Second Working Group Meeting, Geneva 
(14-18 October 2002) 

1. Consideration for provisions on inspection and control in a consolidated maritime labour 
Convention (TWGMLS/2002/1). 

2. Simplified amendment procedure for the proposed new maritime labour Convention 
(TWGMLS/2002/2). 

3. First preliminary draft of provisions for the new consolidated maritime labour Convention 
(TWGMLS/2002/3). 

4. Definitions and scope of application provisions in existing ILO maritime instruments and 
related texts (TWGMLS/2002/4). 

5. Glossary (TWGMLS/2002/5). 

6. Two information papers prepared by the International Maritime Organization (IMO) for the 
meeting. 

7. Note by the Norwegian Government to the High-level Tripartite Working Group on Maritime 
Labour Standards. 

8. Proposal for a structure for the new consolidated Convention, submitted by the Norwegian 
Government. 

9. ISF submission to the High-level Tripartite Working Group on Maritime Labour Standards. 

10. ITF submission to the High-level Tripartite Working Group on Maritime Labour Standards. 

First Subgroup Meeting, Geneva 
(24-28 June 2002) 

1. Two draft papers on enforcement and simplified amendment (STWGMLS/2002/1). 

2. The structure of the new instrument: Allocation between principles and details 
(STWGMLS/2002/2). 

3. The impact of the new proposed Convention on the Merchant Shipping (Minimum Standards) 
Convention, 1976 (No. 147) (STWGMLS/2002/3). 

4. Duplicative or contradictory text in the existing maritime instruments (STWGMLS/2002/4). 

5. An analysis of the essential aspects of decent work in the maritime context 
(STWGMLS/2002/5). 

6. Compilation of relevant provisions of maritime labour Conventions and Recommendations 
and related texts (STWGMLS/2002/6). 

7. Note by the Norwegian Government to the first meeting of the subgroup of the High-level 
Tripartite Working Group on Maritime Labour Standards. 

8. Final report (STWGMLS/2002/12). 

First Working Group Meeting, Geneva 
(17-21 December 2001) 

1. Briefing for discussion at the High-level Tripartite Working Group on Maritime Labour 
Standards (TWGMLS/2001/1). 
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2. Working paper for discussion at the High-level Tripartite Working Group on Maritime Labour 
Standards (TWGMLS/2001/2). 

3. ISF Submission to the ILO High-level Tripartite Working Group on Maritime Labour 
Standards. 

4. Final report (TWGMLS/2001/10). 

Joint Maritime Commission, 29th Session, Geneva 
(22-26 January 2001) 

1. Review of relevant ILO maritime instruments (JMC/29/2001/1). 

2. The impact on seafarers’ living and working conditions of changes in the structure of the 
shipping industry (JMC/29/2001/3). 

3. Final report (JMC/29/14). 
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