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Introduction

The background to the establishment of the Joint IMO/ILO Ad Hoc Working
Group on Liability and Compensation regarding Clams for Deeth, Persond Injury
and Abandonment of Seefarers (the Working Group), as wdl as the report of the
first (October 1999) sesson of the Working Group and its subsequent consideration
by the 277th (March 2000) Sesson of the Governing Body, is described in
document JM C/29/2001/4.

Following approval by the Governing Body of the ILO and the Legd
Committee of the IMO, a second sesson of the Working Group was hed in
London from 30 October to 3 November 2000. At the second session, the Working
Group consdered a possible two-step response to the issues discussed. The first
step, or short-term approach, would be the development of one or more IMO/ILO
resolutions to which would be annexed codes or guiddines concerning the
provison of financid security in cases of deeth, persond injury and abandonment.
The second step, or longer term gpproach, might include the possible development
of amandatory ingtrument or instruments to be adopted by both Organizations.

In this regard, the second sesson of the Working Group prepared two draft
resolutions for further consderation a a proposed third sesson to be held from
30 April to 4 May 2001. The firgd draft resolution concerns guiddines on the
provision of financia security in cases of aandonment of seefarers, the second
concerns guiddines on shipowners respongbilities in respect of contractua clams
for persond injury to or death of seefarers.

The Working Group caled for the ILO and IMO secretariats to: ensure that the
wording of the draft resolutions was congstent with the practice of the two
Organizations, sudy the feaghility of combining the two draft resolutions into a
sngle draft resolution, provided that a decison on this matter woud be taken at the
next sesson; and collect further information from States which had not yet
responded to the law and practice questionnaire and on the financia security of
contractud clams for persona injury to or death of workers in other economic
sectors.

The report of this second sesson of the Working Group, contained in the
present document, will be submitted to the ILO Governing Body a its 280th
Sesson in March 2001. The Office will prepare a report for the next meeting of the
Working Group containing the information requested. The views of the 29th
Sesson of the Joint Maritime Commisson on this item will be brought to the
attention of the third sesson of the Working Group.
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1 Opening of the session

11 The Joint IMO/ILO Ad Hoc Expert Working Group on Liability and Compensation regarding
Clams for Death, Persona Injury and Abandonment of Seafarers held its second sesson from
30 October to 3 November 2000 at the Headquarters of the International Maritime Organization
(IMO). Thelist of participantsis given at annex 6 of this document.

12 In welcoming the participants Dr. Rosadlie P. Bakin, Director, Legal Affairs and External
Relations Divison (IMO), recdled that the Joint Working Group had been established under the
provisons of the Agreement of co-operation between the two Organizations in order to ensure,
through the operation of appropriate international instruments, the right of seafarers and their
dependants to adequate compensation for loss of life, personal injury and abandonment. At its first
sesson in October 1999, the Group had examined the issues of financia security for seafarers and
their dependants with regard to payment of compensation in cases of death, persona injury and
abandonment. This was done in the light of relevant IMO instruments, including those elaborated
under the joint auspices of the United Nations and IMO, and the relevant ILO instruments. The Legd
Committee, when considering the report of the Group at its eighty-fird sesson in March 2000,
acknowledged the excellent work done by the Group in assessng and evauating the extent of the
problem and the adequacy and effectiveness of existing international instruments. The Committee
noted that the problem had a human and socid dimension and agreed that further information was
required to address a number of subjects, including the reasons for te low rate of ratification of the
relevant international ingruments and national schemes dedling with the problems of abandonment,
death and persona injury. The Group now had the important task of considering the information
collected by the Secretariat and evauating possible approaches for deding with the issues in
question. The Group was adso expected to formulate suitable recommendations to the Legal
Committee a its 83 session in October 2001 and to the ILO Governing Body at its 279" session n
March 2001.

1.3 Mrs. Doumbia-Henry, Deputy Director, Sectora Activities Department, welcomed the
participants on behaf of the ILO Director-General, Mr. Juan Somavia. She stated that at its 277"
Sesson in March 2000, the ILO Governing Body considered the report of the Joint Working Group.
Both the Employers and the Workers Groups had highlighted the importance of the issues being
examined and had underlined the complexity of the issues involved. The Governing Body had taken
note of the report and had approved the recommendations of the Joint Working Group. The
Governing Body had authorized the continuation of the Working Group with its present Shipowner
and Seafarer representatives. She recalled that the Joint Working Group had requested the Joint
Secretariat to collect further information on national law and practice in respect of abandonment and
persond injury and death, and identified the elements on the basis of which such information should
be collected. In order to give effect to this recommendation, the Joint Secretariat elaborated a

For reasons of economy, this document is printed in alimited number. Delegates are
kindly asked to bring their copies to meetings and not to request additional copies.

I\LEG\IMO-ILO-WGLCCS\2111.DOC




IMO/ILO/WGLCCS 2/11 -2-

questionnaire, which was sent to al IMO and ILO Member States requesting them to consult with the
employers and workers organizations before elaborating their replies. At the date of findizing the
report, 25 September 2000, replies had been received from 49 member States of the 151 States to
which it had been sent. Since the findlization of the report, replies had been received from two States,
Cyprus and Togo. The Joint Secretariat thanked those members which had responded to the
questionnaire. The replies to the questionnaire reflected the complexity of the issues and problems to
be addressed and involved, in most instances, inter-ministeria coordination. In addition, she
emphasized that the task of the Working Group went to the heart of the Decent Work programme of
the ILO, launched by the ILO Director-Genera last year and which had received the full endorsement
of dl of ILO congtituents (Governments, Employers and Workers) at the 1999 International Labour
Conference. Decent work meant work which was carried out in conditions of freedom, equity,
security and human dignity. The problem was not smply to find work for people, but for them to
work in conditions of dignity and security. Abandonment of seafarers or non-payment of their clams
for death and injury were negations of the tenets of decent work. The reports of both meetings of the
Working Group would be submitted to the ILO Joint Maritime Commission, a standing bipartite body
of the ILO, at its 29" session in January 2001. The second report would also be submitted to the ILO
Governing Body at its 279" Session in March 2001.

2 Election of the Chairperson and two Vice-Chair per sons

21 Mr. JeantMarc Schindler (Government Member - France) was re-elected as Chairperson, and
Captain K. Akatsuka (Shipowner representative) and Mr. B. Orrell (Seafarer representative) were
re-elected as Vice-Chairpersons of the Joint Ad Hoc Expert Working Group, hereinafter referred to as
the “Working Group”. k was aso agreed that they would continue to hold these positions for the
duration of the Working Group.

2.2 The Chairperson thanked the IMO and ILO Secretariats for elaborating the law and practice
guestionnaire sent to IMO and ILO member States and for anayzing the replies received. He aso
expressed appreciation to those countries which responded and provided useful information and to
the International Shipping Federation (ISF), International Transport Workers Federation (ITF) and
International Group of P&1 Clubs for meeting to discuss the issue of non-payment of claims for
persona injury and death of seafarers and for producing a report of their discussions.

3 Adoption of the agenda

31 The Working Group adopted the provisonad agenda contained in  document
IMO/ILO/WGLCCS 2/1. It was agreed that agenda item 10, “Any other business’, would also
include a discussion of the future work of the Working Group.

4 Opening views of the IMO and ILO participants

4.1 The Shipowners drew attention to the ieport of the last meeting. As concerns the issue of
abandonment, this group had no change in the views they expressed a the first sesson of the
Working Group. However, with regard to the issue of non-payment of persona injury and death
clams of seafarers, his group was now questioning the validity of the cases of non-payment brought
to the attention of the Working Group at its first sesson. This had come about in response to
investigations carried out by the P&l Clubs on the cases of non-payment (and other issues) reported
by the ITF. Perhaps the problem was not as great as they had been initidly led to believe.
Concerning the information contained in the report prepared by the Secretariats, the questions arose
as to whether it was fully representative of the industry, and the reasons for non-response of some
major maritime States.

4.2 The Seafarers noted the positive discussions at the first session of the Working Group, the
conclusions adopted, and that agreement had been reached on the need to examine and evaluate new
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approaches to the problems of abandonment and non-payment of persond injury and death clams
based on information collected by the two Secretariats. With respect to abandonment, the Working
Group had agreed to examine nationa funds, an international fund, compulsory insurance, systems
based on bank guarantees and similar mechanisms, and other proposals. In the case of non-payment
of persond injury and deasth clams, it had agreed to examine compulsory insurance, personal
accident insurance, national funds, an international fund and other proposals. The Seafarers, he said,
would like to thank the Secretariats for the excellent work done. The first sesson of the Working
Group had agreed that the problems before it were real and serious and reflected a human and social
dimension. The recent collapse of a cruise line had led to a large number of cases of abandonment
which added further to the international list of abandonment cases. While his group was hopeful
concerning future developments, it regretted that further progress had not been made in the
discussions with the P&1 Clubs, which had not taken up any of the pragmatic solutions offered by the
Sedfarers, nor had they offered any solutions of their own. Findly, his group was keen that
governments should play an active role in the debate of the Working Group.

4.3 The delegation of Cyprus considered the statements of the Seafarers and Shipowners as
positive. He regretted that the discussions with the P& Clubs had not been fruitful. The government
members, he said, were looking for pragmatic short-term and long-term solutions.

4.4 The delegation of Greece said that, teking into account al avallable information, his
government would revise its views on the framework of the work to be done by the Working Group.
Both the Governing Body of the ILO and the Legad Committee of the IMO had reconfirmed the
importance of the task. These were serious problems of a human and socia nature, requiring serious
action. There was no doubt of the commitment of the Working Group to solve the problems and that
the parent bodies expected it to recommend solutions. He underlined that the primary obligations lay
with shipowners. The magjority of States would be reluctant to accept that civil obligations of
shipowners should be transferred to States. States had an obligation to protect their citizens and to
apply a “no more favourable treatment clause” when addressing these problems in relation to other
States.

45 The delegation of the United States looked forward to working with the other delegations to
identify and implement effective solutions to the problems of abandonment and non-payment of
persona injury and death clams. The United States recognized that seafarers were abandoned,
inured or died every year in ports far from their native countries. There were too many instances
where seafarers had been left in precarious Situations without having been paid or provided food,
medical care or other essentials and with no means to return fome. This also had a detrimental effect
on their families. The United States had dealt with such problems on a case by case basis without an
adequate mechanism to address abandonment of foreign seafarers. The United States strongly
supported the decisions by the ILO and IMO to continue the Working Group. It had submitted an
extensive response to the questionnaire, and looked forward to examining and analyzing the report on
information collected by the ILO and IMO Secretariats as well as the report of the discussions
between the ITF, ISF and the P&I Clubs. The Working Group, he said, should continue to develop
and analyze recommendations to improve the international regime to protect financidly vulnerable
seafarers. The work to date had built a foundation to address these issues, but a great deal remained
to be done. The Working Group should bear in mind that this was primarily a human dement of a
problem with serious economic burdens for port States. The United States looked forward to a
productive second session that would advance the progress made and lead to a fair and equitable
solution.

4.6 The delegation of France noted that the information collected by the ILO and IMO
Secretariats confirmed that many States, shipowners and manning agencies had adequate financial
security to cover clams arising from death, injury or abandonment, but that some States, shipowners
and manning agencies had no such provisions. Often, only nationals of the flag State were covered.
Bearing this in mind, the Working Group should am in the long term for a solution which did not
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duplicate cover and lead to unjustified costs for those aready covered, but which was sufficiently
comprehensive and enforceable to bring cover to those who had none and who were likely to remain
without cover if no action was taken.

4.7 The Chairperson, summing up the interventions, noted that everyone who had spoken had
recognized the important work of the first sesson as well as the intersessona work of the socia
partners. He observed that there was a great ded of willingness to continue and to look deeply into
possible solutions. One possible conclusion was the need for flexibility. The international maritime
community was watching.

5 Report on information collected by the IMO and ILO Secretariats on the issues of
abandonment and financial security for personal injury and death of crew members

5.1 At the invitation of the Charperson, a representative of the ILO Secretariat
(Mr. K. Schindler) introduced document IMO/ILO/WGLCCS 2/5 containing information collected
by the IMO and ILO Secretariats on the issues of abandonment and financial security for persona
injury and death of crew members. The problems regarding crew claims both for abandonment and
injury and death of seafarers had their roots in contract law and often raised the most complex lega
questions when litigation was brought in a foreign jurisdiction. While both problems shared common
roots in law, the social and human consequences of abandonment were to a large extert reparable
when remuneration was paid and repatriation was undertaken. The consequences of injury or death
of the seafarer, however, were more far-reaching and irreversible, affecting entire families for their
lifetime. The specia conditions of maritime employment — where the seafarer was usually abroad
and wholly dependent on the employer for his vital needs — made it difficult for the worker to take
action when the employer failed to perform. Determination of the exact point a which the breach of
contract occurred, and thus when remedies could be sought, was often difficult to ascertain in the
maritime context.

ABANDONMENT

There was no accepted lega definition of the condtitutive elements of abandonment. Some replies
referred to the loss of a link between the worker and the employer, while others referred to distressed
seafarers and seafarers left behind -- demonstrating some confusion as to the collective concept of
abandonment of crew and ship, as opposed to leaving behind an individud and continuing the
voyage. It was the breach of the employment contract which resulted in abandonment and distress.
Replies to the questionnaire showed that litigation in a foreign forum was generally not a viable
option in order to recover remuneration. In many @ses the cost of litigation was prohibitive. While
no State indicated that its lega system categoricaly barred claims from foreign citizens, in practice
the obstacles were consderable: posting of bonds or security in order to bring an action, courts
declining jurisdictional competence, the cost of legad counsel and lack of lega aid, were but a few of
the practical problems in gaining access to a foreign lega system. In some States where lawyers
were allowed to accept cases on a contingency-fee basis (i.e., the lawyer's fee was based on a
percentage of any recovery), this was reported as a means for plaintiffs without resources to gain
access to the legal system. Moreover, no State indicated that the existence of a pending civil clam
affected the dandoned seafarer’s immigration status, (which did not entitle him to remain), athough
it was observed that physica presence was not indispensable in order to pursue a clam. In practice,
seefarers unions and charitable organizations were the only recourse available to the seafarer: the
interest for port States to intervene in what were essentialy regarded as labour disputes on foreign
vessals did not appear compelling. The result was that the abandoned seafarer became the proverbial
“stranger in a strange land.” Not surprisingly, the most meaningful help to safeguard the seafarer’s
interests was legidative or regulatory. In terms of securing payment of remuneration and aleviating
immediate need, subrogation arrangements, whereby the State or a designated legal entity
indemnified the seafarer in exchange for assignment of the debt, appeared to be efficient and
effective. In this way the seafarer was indemnified quickly, leaving recovery either to the State or to
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a body with resources to pursue the daim. Likewise, a mandatory bank guarantee as a condition of
ship registration was a means of securing payment of remuneration, however, in one case it was
noted that funds from the bank guarantee were not released unless and until the employer filed for
bankruptcy, which did little to meet the seafarer’s immediate needs. Some States indicated they had
legidation requiring employment contracts with foreign principals to be approved by the Ministry of
Labour, with a security payment to be made in an escrow account. In practice, however, unless there
was legidation regulating recruitment and placement, the seafarer would often be instructed to report
to a third country for signature of the articles of agreement, thus effectively circumventing legidation
which would provide protection, if it were applied.

Immigration and repatriation

Information obtained on law and practice regarding the immigration status and repatriation of
abandoned sedafarers was inter-related and needed to be considered together. Replies to the
gquestionnaire showed that identity documents issued by States which had ratified ILO Convention
No. 108 on Seafarers Identity Documents were recognized and well-accepted, even by States which
had not ratified the Convention. The international legal status of the seafarer was an important
guestion which came to the fore especidly but not exclusively in cases of abandonment. In some
States once an abandoned seafarer left the ship he was considered an illegal alien subject to detention
and deportation. Deportation, often accompanied by a prohibition on future entry, was noted in the
seafarer’ s documents and would likely affect future employment prospects.

The Vienna Convention on Consular Relations, 1963 addressed the question of the consular
pratection and assistance available to ships crews, which included both assistance in legd and
adminigtrative matters with the authorities of the port State, as well as repatriation. Clearly, no State
wanted to undertake to organize and pay for (or advance) the expense of repatriating citizens when
this was the responshility of the employer or, dternatively, the flag State.  However, ILO
Convention No. 166 provided the mechanism for recovery of these expenses. The Vienna
Convention had universal acceptance (163 ratifications) and the Working Group might wish to
examine the obligations set forth in this instrument and the protection afforded to seafarers in their
persond and professional capacities.  Repatriation available under the terms of the Vienna
Convention was based on consular practice and not contractual rights. Therefore, in the case of
consular repatriation, the seafarer would not have the choice of return destination (country of
resdence, State where engaged) as under ILO Convention No. 166, but would be repatriated by the
consul to the country of which he was a nationa. In one reply it was mentioned that the repatriation
of abandoned seafarers might depend on whether the port State authorities allowed repatriation of all
or part of the crew because of the safety of the ship in port. When the crew had been abandoned, that
is to say the employment contract had been breached, it was not clear what labour relationship
applied to these seafarers and under what conditions they were obliged to remain.

PERSONAL INJURY AND DEATH

The information obtained concerning persona injury and death aso drew to a large extent on contract
law and practice as it related to filing claims and entitlement to benefits. At least as important as the
law itsdf was how the legal obligation was understood by the layperson clamant or beneficiary.
Replying to the question of after-the-event renegotiation of contractually set damages, both a
common law and a civil law State said that this would probably be contrary to genera principles of
contract law as well as principles of public order. Here the distinction must be made between that
which was illegal and that which was unenforceable at law. The same principles which applied to
renegotiation gpplied to linking payment of contractual entittement to waiving additional remedies
which might be available in tort. In many jurisdictions such waivers, if chalenged in court, would be
declared null and void: the court would refuse to enforce them. Information obtained, however,
confirmed the perception that once some form of payment had been made and a legal looking release
form had been signed, clamants bdieved that no further action could be pursued. Insurance
coverage provided under national social security regimes, whether of generd application including
I\LEG\IMO-ILO-WGLCCS\211.D0C
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seafarers, or specificaly for seafarers, was shown in summary form in the chart on page 17 of the
report, along with some particularities of different systems.

Obstacles to ratification

With regard to obstacles to ratification of ILO/IMO/UN instruments, many States did not reply at dl
to this part of the questionnaire; for those that did, the reasons set forth in the report stood on their
own. Concerning ILO instruments, both developing and developed countries cited the cost of
implementing these standards as an obstacle to ratification. It was also reported that in some cases
national legidation contained provisions which were higher than the ILO standards in the instruments
in question and for this reason the ILO instrument was not ratified. In this respect, it should be
recaled that ILO standards were intended to be minimum standards which could be universaly
acceptable. Article 19, paragraph 8 of the ILO Constitution states that “in no case shal the adoption
of any Convention or Recommendation affect any law, award, custom or agreement which ensures
more favourable conditions to the workers concerned than those provided for in the Convention or
Recommendation.” Thus, the existence in nationd legidation of standards higher than those in ILO
instruments should facilitate rather than hinder their ratification.

5.2 The Shipowners congratulated the Secretariats for the very useful and impressive analysis of
the replies to the questionnaire. His group appreciated the work which had been done in Geneva and
the broad knowledge and deep-hearted approach which had been taken to the work. The shipowners
had noted the importance of placing this work in the context of the ILO's Decent Work agenda and
that future work in this area would be valued against the concept of Decent Work.

53 The Sedfarers associated themselves with the comments of the shipowners, noting the
excellent work which had been done. Both Secretariats should be commended on the work produced.
They had looked at the responses received from member States, and had noted that 49 States had
replied before the deadline for incluson in the report, with Togo and Cyprus dso responding a a
later date. Though this did not represent a dtatitical basis, it did provide a broad picture of the
problem. They noted in particular the lack of a definition of abandonment, though they observed that
abandonment was not caused by the seafarer but by the employer who had breached the employment
contract by unilatera failure to perform. The replies from member States had been grouped. This
provided valuable information on nationa legidation of various countries. On the issue of unpaid
wages, his group noted that out of 49 governments which had responded, only thirteen had provided
information on arrangements a the nationa level. These thirteen had provided for their own
nationals, but not for all seafarers and this should be borne in mind. This argued for an international
solution to abandonment, as has been proposed by the seafarers for years, as well as at the first
session of the Working Group. The replies received indicated that most nationa approaches involved
arest procedures and the protection offered by maritime liens, which his group fet were
unsatisfactory. He noted that Decent Work aimed to provide al workers with a basic level of socid
protection and to make for a more just global society. In short, while there were some nationa
arrangements covering these issues, they were not sufficient and an international solution was
needed.

54 The delegation of Cyprus supported the remarks made by the Seafarers and Shipowners
concerning the work done and the summary which had been provided. This demonstrated the great
variety of national actions and the need for action a the international level. It would be difficult for
many governments to change national practice. There was a need to clearly identify which aspects of
the problem to address.

55 The Chairperson noted the widespread gratitude to the Secretariat for its report and the oral

presentation. He observed that severa delegations had drawn attention to the lack of a definition of
abandonment.
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5.6 Replying to an inquiry by the Shipowners as to whether the Secretariats would follow up with
countries which had not responded to the questionnaire, Ms. Doumbia-Henry noted that many
countries had not had not been able to meet the Secretariat’s deadline because they had not had
sufficient time for internal consultations with other ministries. This was also the reason why the
report had been findized and mailed so late. She agreed it would be very useful to receive additiona
information from key maritime States.

5.7 The delegation of Cyprus said that replies from labour supplying States and flag States were
most important. A more global coverage would provide a more vauable document for use as
background information to justify the need for a new instrument. The Secretariats should be
instructed to collect more information to support the case of “compelling need” for any solution
which could involve a proposal for a treaty before the Legal Committee met at its next sesson in
October 2001.

5.8 The Seafarers agreed, and would like as broad a sampling as possible, but would only support
the collection of additiona information on the understanding that this would not delay the progress of
Working Group.

5.9 Dr. Bakin, agreed that extra information would add further clarity to the information already
presented and would enhance the statistical and information value of the sample response received to
date. The additiond information would aso help to provide a bass for answering the question of
compdling need, which would be a necessary precondition to the development of any new treaty
regime within IMO. In response to the question whether the Secretariat might further approach
States which had not yet responded to the questionnaire, and whether this could be done in the
absence of a required mandate from the IMO Lega Committee and the ILO Governing Body, it was
noted that such an approach was quite possible and that there would be no need to go back to the
respective governing bodies to obtain permission to do so, as this was adready part of the present
mandate.

510 Accordingly, the Secretariats were ingtructed by the Working Group to collect the
information from States which had not responded to the questionnaire on law and practice on the
subjects addressed. This information would be submitted to the next meeting of the Working Group.

6 Report by the ISF and I TF on informal discussionswith P& 1 Clubs

6.1 Following informa consultations with the groups, the Chairperson proposed that agenda
items 6 and 8 be taken before item 7 and the rest of the agenda.

6.2 At the invitation of te Chairperson, the Shipowners, on behalf of the ISF and ITF, introduced
document IMO/ILO/WGLCCS 2/6, Report by the ISF and ITF on Informal Discussions with the P&
Clubs.

6.3 The Shipowners noted that the ISF and ITF had met twice with the P&l Clubs. At the firgt
mesting, the ITF had presented examples of cases where payment of uncontested claims concerning
contractual compensation allegedly had been unreasonably delayed or otherwise not dedlt with fairly.
The P&I Clubs then carried out a lengthy investigation of these cases, the results of which were
reported at the second meeting and included at annex 2 of the ISF and ITF submisson. While in
severa cases it had not been possible to come to any conclusions as the Clubs referred to were not
members of the International Group of P&I Clubs, in the cases which were investigated it did not
appear that there were significant problems in the handling of clams. Nevertheless, ISF had
proposed that any complaints of maadministration should be reported by the ITF to the ISF. The ISF
would forward these to the International Group which had offered to raise them with the P& Clubs
to ensure that good practices were maintained by correspondents and agents. Claims which involved
insurers who were not members of the P&1 Clubs would be directed to these insurers directly by
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the ISF. However, attempts to agree a way ahead with ITF had not succeeded, to the regret of the
ISF. He commended the report of the P&l Clubs on the cases raised by the ITF to the Working
Group, noting that it was a well-researched document.

6.4 The Seafarers drew attention to the conclusion of the first session of the Working Group that
“the problems of abandonment and clams for personal injury and death were red and serious,
involving a human and socid dimenson and required urgent attention” (paragraph 11.5.1).
Unfortunately, because the P& Clubs felt there was no substance to the issue, the two ISF/ITF/P&I
Club meetings had not been productive, except that they demondtrated that the ally solution lay with
the Working Group and not with industry. The ITF had put forward proposals at the two meetings,
but these had been rgjected in substance. The Seafarers would not be pressing this issue if it was not
significant. It was true that there were many P&I Clubs which handled these issues well, but there
were others that did not, and these must be addressed. The Secretariats paper had demonstrated the
complexity of the problem. The onus was on the government members to sort out the truth and
determine how to proceed.

6.5 An observer from the Internationa Group of P&I Clubs had noted the proposals put forth by
ITF, but that, as explained in detail in annex 3 of document IMO/ILO/WGLCCS 2/6, these were not
practical. The International Group had thus put forward ideas on an informa procedure for
addressing problems. This solution was both quick and practical, and would ensure that steps would
be taken to ensure cases were handled correctly.

6.6 The delegation of Cyprus noted that the first session of the Working Group had hoped that the
ISF/ITFP&1 Clubs meeting would produce a meaningful result, but that this had not happened. He
was not optimigtic that a repeat of such an exercise would resolve the problems. Industry had asked
governments to avoid excessive regulation, but efforts to avoid a regulatory solution had failed.
Though there might be ways and means to resolve these issues, there were clearly obstacles to doing
0, including an gpparent unwillingness to dea with them.

6.7 The Seafarers agreed with the delegation from Cyprus. They, therefore, had decided to bring
to the meeting the widows of two Polish seafarers who had been lost a sea and who had not, more
than three years later, received contractual payments for the loss of their loved ones. This particular
case illustrated how some P&1 Club correspondents had sought to use “quit clam forms’ to deny the
clamants the right to purse their clams. This was a clear violation of the human rights of these
families. The lawyer representing the families would also be asked to provide his views.

6.8 The statement by the two widows, speaking on behaf of not only themselves, but aso the ten
other widows and eighteen children of the deceased seafarers, is given in full & annex 1. In brief, the
widows described the lack of information they had received following the loss of the vessd, efforts
by the shipowner and P&I Club concerned to have them accept a payment of $30,000 for each
seafarer who had lost his life and then waive other claims, and how they had been being helped by
the ITF not only to pursue their claim for compensation for possible negligence by the owners but
aso to determine the cause of the loss of the ship and its crew. They aso asked why the
classification societies concerned were able to escape responsibility for aleged improper supervision
of repairs which should have been made to the ship prior to itsloss.

6.9 The adviser to the Seafarers delegation who is aso the lawyer representing the widows added
that, in his opinion, the P&1 Clubs were treating cases of death and persona injury in the same way
as they treated cargo claims, without any recognition of serious human rights issues. The practice of
usng “quit clam forms’ used the vulnerability of seafarers and their families to ensure that proper
clams were not pursued. This amounted to a denial of fundamenta human rights, a deniad of
contractual rights and was economic duress. The full text of the intervention by the lawyer is
attached in annex 2.
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6.10 The Chairperson extended condolences and sympathy to the widows on behadf of the
Working Group, and stated that the mandate of the Working Group was to find an appropriate
international solution. He recaled that IMO had aways given the safety of life at sea its highest
priority, and this could be seen in the plans to build a memoria to seafarers and their families in the
lobby of the IMO Headquarters.

6.11 The delegation from the Philippines stated that there were two professons which were
regulated by international standards. airline pilots and seafarers. He noted the strict standards of the
International Convention on Standards of Training and Certification of Watchkeepers, 1978, as
amended in 1995 - the STCW 95 Convention, and said that the Situation concerning abandonment
and non-payment of persona injury and death clams did not do justice to this highly professona
group of workers. The Philippines sought to balance the interest of shipowners, seafarers and their
families. As was wel known, the Philippines Supreme Court had recently ruled in favour of
seafarers by alowing the clamant to pursue the maximum possible compensation. Much good work
was being done by the Philippines consuls, by the ITF and by various charities, such as the
Apostleship of the Sea, but there was still a serious problem. There seemed to be a “compelling
need” to develop an international solution, and he hoped that this meeting would be able to find it.

6.12 The Shipowners expressed their condolences and sympathy to the widows of the deceased
seafarers, but said that it was very difficult for them to comment on an individual case. What should
happen, they said, was for the shipowner concerned to act in sympathy and with consideration for the
families. They reiterated their position from the first session of the Working Group that contractua
payments should be paid promptly, though such payments should be offset against the results of an
action in negligenceftort. They noted that, in some circumstances, contracts provided that contractua
compensation was a means to ensure quick payment and avoid the long procedure of going through
the courts. This was attractive as it avoided delays, and might be seen as an acceptable alternative.
Thiswas not a denia of human rights, but smply the application of the provisions of a contract.

6.13 An observer from the International Group of P&I Clubs also expressed condolences to the
widows. He echoed what the Shipowners had said concerning the attractiveness of the quit clams
settlement procedures. To the International Group’s knowledge there have been no cases where the
“paid to be paid principle’ or retrospective withdrawal of cover had been applied to personal injury
or death claims. He aso refuted what the lawyer, acting on behalf of the ITF said about tactics to
pressure claimants to settle personal injury and death claims. He was not in a position to comment on
the details of the case described by the widows of the Polish seafarers.

6.14 The Seafarers stated that the decision to bring the widows of the Polish seafarers had not been
taken lightly. They had been asked to come aong to illustrate, among other things, the way in which
seafarers and their families were being pressured to settle clams.  They cited another ongoing case
involving a seafarer who had lost his leg in a mooring accident - the responsible shipowner could not
be found. The issue of whether or not contractual payments could be offset against other clams
depended on jurisdiction. They cited a clause in the recently negotiated ITF/IMEC Mode TCC
Agreement which provided as follows: “Any payment effected under this clause shall be without
pregjudice to a claim for compensation made in law but may be offset againg any such payments.”
The question of offsetting could be dedlt with after contractual payments had been made.

6.15 The Seafarers added that it was also necessary to take cognizance of the shipowner’s
responsibilities with respect to maritime clams. The issue of crew claims aso raised questions; an
important issue was the notification of seafarers of the withdrawal of insurance cover. These were
questions of indienable human rights, which were addressed by a rich corpus of international law. It
was time to move forward on principle and to avoid what amounted to a 19" century approach on the
sanctity of contracts. It was no longer possible to negate fundamental human rights through
contractual clauses.
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6.16 The Chairperson drew attention to the dangers of the seafaring profession. Only two sectors
of professona activity had extensve internationa regulaion: international civil aviation and
seafaring. He recognized that the current situation was not adequate and a solution would need to
accommodate the interests of shipowners and seafarers. Solutions were possible, but perhaps not
convenient to all parties. He bdieved that all in the Joint Working Group shared similar concerns
and that positions were not too far apart.

7 Examination and evaluation of possible approaches for dealing with the issues of
abandonment of crew members

7.1 The Shipowners found abandonment to be an intractable issue. It was difficult to come up
with clear proposas to improve the stuation and it was important not to impose measures on dl
shipowners that would not solve problems arising from a smal minority. It was unfortunate that
more governments had not been able to indicate why they had not ratified the rdevant ILO
Conventions. The Shipowners accepted that responsbility for the repatriation and payment of wages
of seafarers lay with them. Difficulties arose mainly in cases where the shipowner had become
insolvent and the crew had not been repatriated. Non-payment of wages, which was not covered by
the ILO Conventions, clearly was a mgor issue which deterred crews from being repatriated quickly.
The Shipowners had no ready answer, but thought that various measures might be taken by flag
States.  Perhaps an international solution could be found in the upcoming review by the ILO of its
maritime labour standards, but to date governments had not ratified Convention No. 166 which
placed significant obligations on them.

7.2 The Sedfarers recalled that the first session of the Working Group had agreed that the issues
aisng from problems of abandonment included repatriation, support for crew members while
stranded, immigration status and the question of the payment of outstanding remuneration. It was
agreed that the flag States should establish mechanisms to meet their obligations and ensure that
shipowners repatriate crew members and that the ILO should promote the ratification of Convention
No. 166. The Working Group had also agreed to meet again to assess information communicated to
ILO and IMO by members States. They agreed with the Shipowners that the replies to the
Secretariats  questionnaire were disappointing, with many important States not responding. The first
session had agreed that political will was needed to solve the problem of abandonment. An approach
was needed which did not require ratification by States, for example, the creation of an internationa
fund linked with nationa funds.

7.3 The delegation of Cyprus supported compulsory insurance or other form of financia security
linked to regidtration of ships where no national scheme addressing the issue of abandonment is in
effect. Concerning the creation of an international fund, he referred to the operationd and
adminidrative difficulties of establishing such fund. The Vienna Convention on Consular Relations,
1963, might be used as a springboard for further action. Immigration issues, however, were quite
complex and might require the involvement of other UN agencies. As with the issue of non-payment
of persona injury and death claims, both short-term and long-term approaches were needed. One
short-term solution, as agreed a the first sesson of the Working Group, was to adopt an IMO
Assembly Resolution calling on dl States to establish foca points for deding with abandonment of
seafarers.  This was particularly important when considering the proliferation of new flag States,
some of which appeared not to have the capacity to ded with the issue of abandonment. A longer
term solution was to develop an internationd instrument which would require ships to carry a
certificate proving their ability to repatriate crews.

74 The delegation of the Philippines drew attention to the responghbilities of flag States as
provided for in Article 6 of ILO Convention No. 23. Despite these provisons, and despite
widespread ratification of this Convention, the burden of repatriation continued to fal on the State of
the seefarers nationality. She sought more pressure by the ILO on flag States which did not live up
to their obligations to repatriate abandoned or stranded seafarers.

I\LEG\IMO-ILO-WGLCCS\2111.DOC



-11- IMO/ILO/WGLCCS 2/11

7.5 Responding to Cyprus, the Seafarers agreed that an internationa fund raised administrative
and other issues. It was first necessary to examine various national requirements to identify the basic
dements of a satisfactory system. When such a national system did not meet certain criteria, then
compulsory insurance covering abandonment should be required. Such protection existed for
workers in other sectors and for other aspects of the maritime industry.

7.6 An observer from the Internationa Group of P&I Clubs noted that costs associated with
abandonment were not covered by P&I Clubs. Such insurance would not be consstent with the
concept of mutuality, as the good owners would be subsidizing the bad owners.

7.7 Responding to the comments made by the observer of the P&I Clubs, the delegation of
Cyprus, supported by the Seafarers, said that, if sufficient profit could be obtained, the insurance
market would be willing to provide insurance cover for abandonment. This need not be limited to
mutua insurance. The main issue was that the insurance should be: reasonable, affordable, available
and sustainable.

7.8 The delegation of France agreed with the delegation of Cyprus and the Seafarers, adding, in
response to what had been said by the P& Club observer, that the risk of the good subsidizing the
bad was inherent in al insurance. In the long run, this would help to push the worst shipowners out
of the market. France also supported an effort for more widespread ratification of ILO Convention
No. 166.

7.9 An observer delegation of Norway explained that, in his country, the approach had been to
require a bank guarantee as opposed to compulsory insurance as no such insurance was available

either on the nationa or international market.

7.10 The Shipowners noted that the fundamental problem with an approach involving insurance
was that it was not posshle to insure companies against their own insolvency, though other
approaches, such as bank guarantees and subrogation of clams might be possible. They were very
interested to see if lessons could be learned from a closer examination of the Vienna Convention on
Consular Relations, 1963, as noted in the ILO/IMO Secretariats paper.

711 Responding to the Shipowners question concerning the provisions of the Vienna Convention,
the ILO and IMO Secretariats, and the delegation of Cyprus, described the consular functions as set
forth in this ingrument. This discusson made it clear that even in this very broad instrument
covering dplomatic and consular relations, the role of the consular authorities to assist crew members
was consdered important enough to recelve special attention. However, the instrument did not
impose any obligation on the State concerned.

712 The delegation of Cyprus drew attention to recent developments related to the 1971 10PC
Fund, whereby agreement was reached for underwriters to cover the contractual obligations of States
parties to the 1971 Fund Convention for the next 18 months with an option to review or extend
insurance cover.

7.13 In response to a question by the delegation of the Philippines, the Seafarers said that they had
not considered setting any limitation on liability in relation to their proposed internationa fund.

7.14 The delegatiion of Cyprus added that, in the case of abandonment, it would be possible to
cdculate a finite figure covering liability for abandonment. Liability for persond injury and death
clams, however, would be a different issue as such calculations may not be possible. As concerns
compulsory insurance, it would be necessary for the flag State to be informed (by the underwriter)
when a shipowner’s insurance lapsed. A certificate of insurance might be issued. This would lead to
either prohibiting the vessel from siling or perhaps revoking the vessels registration. To ensure that
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such a system functioned, the flag State would have to monitor shipowners to ensure no lapse in
coverage.

7.15 The delegation of Greece observed that if the insurance was revoked and a required certificate
was invalid or withdrawn, this would lead to port State control detention which, in turn, would lead to
the stranding of seafarers - the very problem being addressed. This did not make sense.

7.16 The delegation of Cyprus responded that it might be possble, in a mandatory instrument, to
include provisions to prevent a ship, irrespective of the flag it flies from entering a port if it did not
carry compulsory insurance covering the possibility of abandonment.

717 A Shipowner member from Norway explained that, in her country, the shipowners
association had sought to obtain insurance to cover insolvency. The P& Clubs, mgor Norwegian
insurers and Lloyds refused to insure against insolvency. For this reason, they went to the banks to
obtain a bank guarantee, and this system had worked rather well for the past six to seven years.

7.18 Following consultations, the Working Group decided to set up a sub-group on abandonment
with the following terms of reference:

“1. The sub-group shal consder short-term  solutions to address the issue of
abandonment of seafarers: and

2. The sub-group should elaborate a preliminary draft of a resolution on abandonment
with a proposed Annex containing the criteria for setting the level of insurance coverage or
financia security for dealing with abandonment.”.

719 The Government representative of the Philippines, Ms. B. Piemente, was nominated as
chairperson of the sub-group. In reporting back to the Working Group, she presented a draft
resolution entitled “Elements of a possble draft Resolution on Guiddlines on Provison of Financia
Security in Cases of Abandonment of Seafarers’, as set out in annex 3. She noted that the sub-group
had produced dements of a draft resolution and draft Guidelines annexed to the resolution.
Concerning the preambular paragraphs of the draft resolution, she pointed out that these were al in
square brackets as they had only been generally discussed and then were drawn up by the Secretariat
based on that discussion. 3e drew attention to the lack of a definition of the term *abandonment”,
which was, to some extent, a deliberate omission, and which needed further consideration.

The annexed draft Guidelines, she said, addressed the issues of repatriation, support for aew
members while stranded, immigration status, and payment of outstanding remuneration, as raised a
the first session of the Working Group. The sub-group had agreed that the shipowner had primary
responsibility in cases of abandonment, but that the flag State, and then the labour supplying State
and the port State, also had respongbilities. Severa of its members had aso indicated that athough
the issue of immigration status fell outside of the mandates of the ILO and the IMO, member States,
in ther capacities as port States, should take account of this issue. The draft Guiddines included
provisions concerning the form and adequacy of a guarantee to protect seafarers in the event of
abandonment, including the possbility of requiring ships to carry certificates indicating the existence
of such a guarantee. The sub-group had aso recommended that the Secretariat should prepare an
annex to the Guidelines providing examples of existing nationa guarantee schemes. An attempt had
been made to provide guidance on payment of outstanding remuneration, but the sub-group had not
been able to reconcile aternative Shipowner and Seafarer proposals on what aspects of remuneration
should be covered.

720 The Shipowners drew dtention to their earlier, plenary comments on the issue of
abandonment. They reiterated that abandonment was a much broader issue than repatriation. They
siressed that the draft resolution should only be seen as a preiminary document, though they
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indicated that it appeared that the various groups were not very far apart on many of the issues. The
Shipowners reserved the right to suggest further changes to the draft resolution and guidelines.

721 The Sedafarers felt the sub-group’s discusson had been fruitful. They would seek severd
changes to the draft resolution and guidelines at the next session. In the preambular paragraphs, they
wished to see a reference to the Universal Declaration on Human Rights, which they felt was directly
rlevant to abandonment, and to the IMO Convention on Facilitation of International Maritime
Traffic, 1965. They would wish to amend subparagraph 5 of paragraph 3.2, which they thought was
unclear, by deleting the words “except from a seafarer” and replacing them with the words “from the
shipowner, through the flag State, at no cost to the seafarer” or similar text. They aso expressed
concern that the provisons concerning payment of remuneration contained in paragraph 3.5 had not
been linked to the requirement for a guarantee set out in paragraph 1.1, and they suggested adding
to 3.5 the sentence “Recovery of the payment of these outstanding wages should be secured through
the coverage provided by the guarantee referred to in paragraph 1.1” to establish this linkage.

722 The Seafarers proposed that one new paragraph should be included in the preamble of the
resolution as follows:

"Recdling Article 19(8) of the ILO Congtitution which provides that in no case shdl the
adoption of any Convention or Recommendation or the ratification of any Convention by any
Member State be deemed to affect any law, award, custom or agreement which ensures more
favourable conditions to the workers concerned than those provided for in the Convention or
Recommendation:"

7.23  The Shipowners, noting that the Seafarers had made specific proposals to amend the text of
the draft resolution and guidelines, said that, while they would not at this time offer specific changes,
they did wish to draw attention to two issues covered in these drafts.  First, they noted that in
paragraph 2.1, the text concerning certification had been left in sguare brackets because, athough
there had been agreement on the concept of a guarantee, there was still a question of what type of
documentation should be carried on the ship. Second, in the same paragraph the word “adequate”
had been left in square brackets as the criteria for what should be covered by the guarantee had not
yet been agreed.

724  The Chairperson suggested changes to sub-paragraphs 4 and 5 of paragraph 3.2, deding with
Repatriation, in order to clarify the repatriation roles of flag States, consular authorities and port
States.  Specifically, he suggested that the reference to the port State could be removed from
subparagraph 4 and included in a new sub-paragraph 4bis, and that sub-paragraph 5 could be revised
to reflect the issue of recovery of repatriation expenses.

725 The delegation of Cyprus added that the draft Guidelines could be amended to draw more
fully upon the provisions of the ILO Repatriation of Seafarers (Revised) Convention, No. 166, and
then be expanded to take into account the experiences of States regarding abandonment. He was
concerned about the reference in sub-paragraph 4 of paragraph 3.2 to the role of the consular
authority to arrange for repatriation of seafarers from States in which where the flag State or the State
of the nationality of the seafarer did not have a consul. Furthermore, he noted that there were
common issues in both this draft resolution and the draft resolution concerning Guidelines on
Shipowners Responsibilities in Respect of Contractual Clams for Persona Injury to or Death of
Sedfarers, and that the two resolutions should be aigned.

726 The delegation of France noted that the issue of immigration status should be placed in a

separate paragraph from 3.1. It should be stated explicitly in paragraph 1.1 that the guarantee
provided covers repatriation, support for the crew and payment of outstanding remuneration.
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727 An observer delegation of Norway suggested that the term “abandonment” should be
removed from the proposed title of the draft resolution and guidelines, as the issue being addressed
was, in fact, “financia responghilities for seafarers contractua rights’. “Abandonment” was too
focused. If there were appropriate financial security for the seafarers remuneration and repatriation,
then abandonment would not occur. He aso supported the separation of the issue of immigration
status from the other issues, asit was not amgor problem.

7.28 The delegation of Cyprus supported the analysis by the delegation of Norway, and reiterated
that the shipowner had a financia obligation to the seafarer arising out of the terms and conditions
under which seafarers were employed. He aso supported the statement of the delegation of France
that immigration status might be placed under a separate heading or in the operative paragraphs of the
adopting resolution depending on the final context of the annex.

8 Examination and evaluation of possible approaches for dealing with the issue of
financial security for personal injury and death of crew members

8.1 The Charperson opened the discusson on this item by drawing the Working Group’'s
attention to the second part of paragraph 11.3 of the report of the first sesson which noted that it
should, in particular, examine the following solutions to this issue. compulsory insurance; persond
accident insurance; nationa funds; an international fund; and other proposals.

8.2 The Shipowners said that their initid view was that potentidly the most promising of these
possible solutions was compulsory insurance. In this regard, they referred to IMO Assembly
resolution A.898(21), Guiddines for Shipowners Responshbilities in Respect of Maritime Clams,
which called for insurance to cover cargo clams. They noted, however, that this Resolution was not
binding, and that this was an indication of just how far the internationa community was willing to go
to make insurance compulsory.  Other proposed solutions, such as personal accident insurance, may
have a place a the national level but did not support an international solution. They could not
support the creation of an international fund. Along with the International Group of P&1 Clubs, they
felt that the overwhelming majority of cases had been dealt with properly. Problems may occur with
the timely settlement of some personal injury clams as it might be necessary to wait for a medical
condition to stabilize. In al clams, there was a possbility that the conclusons might be disputed.
The Shipowners reiterated their support for the proposa by the International Group of P&1 Clubs for
an informal arrangement whereby allegations of manifestly unfair behaviour by an insurer's agents
could be referred, through the ITF and I1SF, to the head office of the insurer, through the International
Group where that was appropriate. Findly, they reiterated that they did not believe that there was
evidence that abuse was widespread, and there should not be an attempt to fix a system that was not
broken.

8.3 The Seafarers had three specific proposals. The first and most immediate was to develop a
model release form which would provide for the quick payment of contractual compensation without
prejudicing the rights of both sides. The second, was to develop an IMO Assembly Resolution setting
out the functional requirements of a redistic and equitable insurance regime for seafarers, which
looked to the future and reflected applicable international law. This might be a regime which
dlowed, in certain circumstances, for direct action by the seafarer (or third party), which provided
notice to seafarers that insurance coverage had been withdrawn, and provided coverage even when a
shipowner had not paid his insurance premium. Seafarers had looked to the P&I Clubs for an
industry solution, but apparently this could not be achieved. The third and ultimate solution was the
development of an IMO Convention which set out functional requirements for an effective regime for
seafarers, followed by best practices and which met the expectations of civil society. He added that
the ITF had suggested a form of mediation which would reduce the time before settlement, but the
P&I Clubs did not think there was merit in this proposad. This indicated a need for effective
compulsory insurance.
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84 The delegation of Cyprus, supported by the delegation of France, said that the matter could be
dedlt with by a national scheme, but if there was no national scheme in place, there should be
compulsory insurance or another form of financial security. Providing for compulsory insurance
aone was not sufficient. From the discussons so far it appears that there are other periphera
activities and issues to be addressed possibly through a code of practice or other guidance.
A proposal had been made for the preparation of a draft IMO Assembly resolutions, and perhaps the
Working Group could at least prepare the skeleton of such an instrument. If a Convention was to be
developed, it would be necessary, as required by IMO Assembly resolutions A.500, A.777 and A.900
to establish a “compdling need” and to show that this would be a long-term, sustainable solution in
order to obtain a mandate from the Lega Committee to start developing an instrument.  He warned,
however, that it would be six to eight years for such an instrument could be developed and come into
force. To ensure success, such a Convention must be developed with the cooperation and full support
of the sociad partners. It could draw on earlier examples of IMO and ILO collaboration on the
development of internationa instruments or codes.

8.5 The deegation of the Philippines, while agreeing that, in the long-term, compulsory
insurance was a possible solution, considered that it was aso necessary to develop short-term
solutions.

8.6 The Shipowners supported the idea of a combined ILO/IMO instrument, citing precedents for
joint Conventions. They were prepared to look congtructively at al proposals, but they would have
to be workable and effective to have their support. Consensus must be reached to make any
instrument acceptable. They agreed that there was merit in seeking more immediate solutions than a
Convention would provide.

8.7 The Seafarers said they would be pleased to see ILO and IMO cooperate on the development
of a Convention concerning compulsory insurance. They aso wished to pursue more immediate
solutions, and offered to make available a modd release form for consideration by the Working
Group.  The functionad headings of an IMO Assembly Resolution could aso be developed during
this session of the Working Group.

8.8  An observer from the International Group of P&I Clubs reiterated that the vast mgjority of
clams had been handled correctly with no element of unfairness. He again referred to annex 3 of
document IMO/ILO/WGLCCS 2/6 and the gatigtics relating to the number and value of cases
handled over the previous five years by the P&I Clubs. He believed that the present system worked
well and there was no need to introduce a compulsory insurance scheme. It would be unwise to
develop a Convention which would cut across domestic legidation and differing national approaches
to social security thereby presenting difficulties. An effective code would be very difficult to develop
and implement would be likely to give rise to disputes. A “compdling need” had not been
demonstrated. He again pointed out that the P& Clubs were not acting negatively and had proposed
an informal and inexpensive procedure for dealing with “problems’ cases.

8.9 The Seafarers said that while they could understand why the P&1 Clubs wished to keep to
their rules, if they had to, the clubs would accommodate change. Moreover, they had no confidence
in the minimaist mechanism proposed. They had been disappointed by the outcome of the meetings
with the P&I Clubs. Both long term and short term solutions should be pursued, starting with an
IMO Assembly Resolution which set out the requirements for insurance regimes.

810 Referring to the remarks by the observer from the P&I Clubs, the delegation of Cyprus said
that a compelling need was not smply demonstrated by statistics but by trends. These included
trends in ownership, crew supply, ship management and provision of registration services. It was
necessary to ensure the necessary safeguards while providing for afull and open market.
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811 In response to a question by the Shipowners, and to the many comments concerning possible
joint ILO/IMO action, the ILO Secretariat explained that there were several ways to develop
guidelines and codes within the ILO system or jointly with other specialized agencies in the United
Nations system. She dso reminded the Working Group that the outcome of its first and second
sessions would be considered by the Joint Maritime Commission when it met in January 2001.

812 Dr. Bakin in a smilar vein, drew attention to the practicdities of preparing a draft resolution
for condderation by the IMO Assembly at its next (November 2001) session. It would be possible,
she said, for the draft resolution to be consdered by the IMO Lega Committee in October 2001 and
then be forwarded to the Assembly. As concerns the development of a Convention, this presented no
problem as long as the Governing Body of the ILO and the Legal Committee of the IMO provided a
mandate to undertake the work. She noted that in the IMO if a Convention was to be developed, the
practice was for a group of governments to prepare the initia draft, and that such work was not done
by the Secretariat.

813 The Chairperson suggested a two step approach: first, a short-term approach, such as the
development of an IMO/ILO resolution to which a code or guidelines could be annexed; second, a
longer term solution, such as the development of a mandatory instrument to be adopted by both
Organizations. Clearly, the view by some that the current situation was satisfactory, did not prevent
further action. He aso noted that consideration should be given to the different national schemes
when developing an international solution. The current sesson of the Working Group, he said,
could focus on the short-term approach. The next session of the Group, which could be held before
next October, could prepare more mature proposals for the Governing Body of the ILO and the Legd
Committee of the IMO.

814 Commenting on this proposal, an observer from the International Group of P&l Clubs
reiterated oppostion to a code or guidelines (which would be attached to a proposed Assembly
Resolution), or to a Convention, as the International Group saw no necessity for such steps if the facts
were properly analyzed, apart from the implementation problems which had been previoudy referred
to. What was envisaged by the Seafarers would undermine the fundamental concept of mutuality of
risks and result in “good” shipowners subsidizing the not so good. He referred to Assembly
resolution A.898(21), which had noted that P&1 was an effective form of insurance and reflected the
high standards adopted by International Group Clubs who were aforce for good in the industry.

815 The delegation of Greece stated that it was encouraging to see light at the end of the tunnel.
He suggested that a preliminary draft text of resolution could be prepared and wondered whether the
Joint Maritime Commission, i.e., the socid partners, could not be requested to do so at its session in
January 2001.

816 The Shipowners said that they would work constructively towards the development of an
IMO Assembly resolution and guidelines to be annexed. However, they needed to be convinced that
the result would improve the present Stuation. They supported the timetable suggested by the
Chairperson. Responding to a suggestion by the delegation of Greece that the January 2001 session
of the Joint Maritime Commission might prepare a draft resoution or resolutions, he sad that, while
in principle this was a good idea, the heavy agenda of the Joint Maritime Commission probably did
not alow for this.

817 The Seafarers adso supported the Chairperson’s proposal. They noted in particular his
comment that, even if nothing was wrong with the current system, this should not stand in the way of
a syssem amed at addressing future problems. They agreed with the Shipowners that the Joint
Maritime Commisson would not have time to deal with this issle.  They proposed a draft model
rlease form for consideration by the Working Group, as a possible Annex to the proposed IMO
Assembly resolution.
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818 The Chairperson closed the debate on the model release form proposed by the seafarers
leaving the texts as preliminary drafts.

819 Fadlowing consultations, the Working Group decided to st up a sub-group on persond injury
and death with the following terms of reference:

“1. The sub-group shal consider short-term solutions to deal with the issues of claims for
persona injury and death of seafarers; and

2. The sub-group should eaborate the framework for a possible draft of a resolution on
the above, with an Annex containing a table of contents of a possible Code of practice
to ded with the clams in question. The proposed Annex would contain an appendix
with a draft of amodel “Receipt and Release’ form, or any other model.”

820 The Government representative of Cyprus, Mr. Nicolas Charalambous, was nominated to
chair the sub-group. In reporting back to the Joint Working Group on the work , the chairperson of
the sub-group presented the draft text of the proposed resolution (annex 4) which the sub-group had
elaborated as a basis for further discusson and which did not commit any of the members of the
Working Group a this stage. The proposals contained elements which could form the basis on which
the next meeting of the Working Group could proceed. He indicated that the sub-group had used as a
garting point for its work the IMO Assembly Resolution A.898(21) on the Guiddines on
Shipowners Responsibilities in Respect of Maritime Claims. In order to structure its work and to
make progress, the sub-group had decided to separate the issues into contractual claims and tort
clams and to focus during this meeting on contractua claims, leaving the subject of tort claims for
the next meeting of the Working Group. Turning to the draft text of the proposed resolution and the
proposed Annex with its Appendix , the chairperson of the sub-group indicated that a number of
paragraphs had been retained in brackets and had either not been discussed fully, or there was not
sufficient support for them at this stage, or because they contained controversid issues which would
need more time for discusson. The sub-group considered that the preambular paragraphs needed to
reflect both the IMO and the ILO perspectives as the resolution would be submitted to both
Organizations. There was aso a need to ensure consistency in the preambular paragraphs of both
resolutions as some of the consderations were common to both. The text on tonnage in
paragraph 2.2 of the proposed Annex had been retained in square brackets as the discussion
demonstrated on the one hand the need to ensure that the Guidelines would apply to al ships and on
the other, the practica difficulties in requiring very small ships to carry certificates on board. The text
contained in paragraph 5 of the proposed Annex did not represent in any way a formulation on which
there was consensus. It only contained a list of the elements identified and in respect of which
appropriate formulation would have to be developed. It was a controversial paragraph on which both
the shipowners and the seafarers had strong views. Concerning the Model Receipt and Release form
contained in the proposed Appendix to the Annex, account was taken of the concern to ensure that
the provisions of national law would prevail in case there was any conflict with the terms proposed in
the form.

821 The Chairperson of the Working Group proposed that the meeting should not focus
unnecessarily on the preambular paragraphs of the resolution as these would be reviewed at the next
mesting.

822 The Seafarers proposed that two new paragraphs should be included in the preamble of the
resolution as fdlows:

“Recdling Article 19(8) of the ILO Constitution which provides that in no case shdl the

adoption of any Convention or Recommendation or the ratification of any Convention by any
member State be deemed to affect any law, award, custom or agreement which ensures more
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favourable conditions to the workers concerned than those provided for in the Convention or
Recommendeation:

Recdling the duties of the flag State to effectively exercise its jurisdiction and contral in
administrative, technical and ®cid matters over ships flying its flag, as set out in Article 94
of the United Nations Convention on the Law of the Sea, 1982” .

823 The Seafarers aso considered that the words “Notwithstanding provisions of nationd law” in
paragraph 4 of the proposed Annex should have been put into brackets, proposing instead to include
smilar wording at the beginning of the proposed Guiddines. This proposa was endorsed by Cyprus
and the Chairperson.

824 The Shipowners reaffirmed the postion they had aready expressed on the issues and
solutions proposed. While they did not consider that there was a magjor problem requiring the type of
solutions being discussed, they had in a constructive spirit participated in the brainstorming exercise.
They had not accepted any particular mechanism, but would study the various proposas.
Commenting on the text, they considered that some of the bracketed paragraphs of the preamble
might not be necessary and that its length should be kept to a minimum. They reterated ther
reservation to paragraph 5 of the proposed Annex, listing ements of insurance cover. In particular
the issue of direct accessibility went to the heart of the concept of mutuality and would undermine it.
They reiterated their reservation on the concept of all settlements being without preudice to other
legal rights. They also believed that the concept of strict liability cover might have connotations and
lega implications of which they were not aware. Concerning the proposed Mode Receipt and
Release form, they noted that the last sentence, dealing with the offsetting of payments received for
contractual claims, had been kept within brackets. They considered that this sentence was necessary
and noted that the formulation “payment may be offset” was not mandatory. With these various
comments, they could accept that the draft resolution with the proposed Annex and Appendix would
be attached to the report of the Joint Working Group.

825 An observer from the International Group of P & | associated themsalves with the remarks of
the Shipowners and reiterated their position concerning the need for such a resolution. They
reaffirmed that the present system was effective and worked well. They, therefore, had strong
reservations about some of the provisons of the resolution: the preamble, in particular the find
paragraph concerning the need for internationa minimum standards, paragraph 5 of the proposed
Annex, in particular, the concepts of direct access, drict liability, offsetting of payments, notification
of cancellations. These concepts would undermine the operative principle of mutuality on which the
Clubs were based. He referred to the position of the Clubs as set out in annex 3 of document
IMO/ILO/WGLCCS 2/6. Paragraph 6 dealing with certificates was aso considered to be problematic
as in practice it would be difficult to implement. Concerning the proposed Modd Receipt and
Release form, he considered that it would conflict with domestic legidation of countries where legal
provisions on compensation had been put in place.

826 The ddegation of Cyprus could accept the incluson of the two new paragraphs proposed by
the Seafarers for inclusion in the preamble to the resolution. He considered that the resolution being
proposed would serve a very useful purpose especidly in view of the proliferation of new registers
which were countries without a maritime tradition. The Guideliines being proposed would provide
welcome guidance to these States and could be taken into account by States when updating their
maritime legidation.

8.27 Dr. Bakin raised a question concerning the compatibility of the proposed Modd Receipt and
Release form with the wording of employment contracts. Her concern was whether the employment
contract may not contain a provison which the seafarer had aready agreed that payment made for
contractual clams would be in full and fina settlement of al clams. This should be taken into
account in the formulation of the provisions of the form.
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828 The Sedfarers explained that the purpose of the receipt and release form being proposed was
to prevent the abuse concerning the position of seafarers or their next of kin who had unequa
bargaining power with shipowners. Reference was made to the testimony of the widows. However,
no doubt the receipt and release form proposed could be developed further at the next meeting.

829 An observer from the International Group of P&I Clubs indicated that the point made by
Dr. Bakin supported their position that such provisions could cut across and conflict with domestic
legidation.

830 The delegation of Cyprus indicated that the text of the proposed Appendix should remain as it
was, but that for the next meeting of the Working Group elements could be provided in support of
positions advanced and in particular from States where there would be a problem with nationa
legidation.

831 A representative from the ILO Secretariat referred to the definition of persond injury in
paragraph 1 of the proposed Annex, and which had been left blank for the time being. She indicated
the expression was used in ILO Conventions and Recommendations and in ILO publications, but that
it had not been defined as its meaning was considered clear. There was only a definition of the
expression “occupational injury” which was defined to mean “death, any persona injury or disease
resulting from an occupationa accident”. She aso proposed aigning the title of the proposed Model
Receipt and Release form in the proposed Appendix with the subject matter of this resolution to
read: “Model Receipt and Release Form for Contractua Claims’. She pointed to the extra wording
which had been inserted in brackets in paragraph 6.1 of the proposed Annex with an aternative to
requiring a certificate from each insurer taking into account he point made by the P& Clubs that
there might be more than one insurer for seafarers on board a ship.

8.32 In response to the explanation given and proposal made by the Secretariat, the delegation of
Cyprus considered that the extra wording proposed in paragraph 6 of the proposed Annex should be
retained in square brackets and preferred to leave open the issue of a definition for persond injury.
He had reservations about the use of the term “occupational injury”.

833 The Shipowners suggested that the question of the definition of personal injury could be left
open for the time being. An observer from the International Group of P& | indicated that there would
be practica difficulties if different P&1 Clubs were to issue certificates. He did not support ether the
modification of the title of the proposed Model Receipt and Release form to include the reference to
contractua claims for reasons aready indicated concerning problems with national legidation.

834 The Sedfarers requested the Secretariats to examine for the next meeting the issue in the
proposed preambular paragraph referring to the need for specia protection for seafarers given the
globa nature of the shipping industry. There was a need for information on the treatment of workers
in other sectors, for example, arline industry, non- transport sectors, to determine whether specia
treatment was really needed for seafarers, or whether it was rather a need for more equitable
treatment.

9 Recommendations to the IMO Legal Committee and/or the Governing Body of the L O,
as appropriate

9.1 The Chairperson summed up the consensus within the Working Group on both subjects -
abandonment and desth and injury - concerning a two-step approach. The first would be a resolution
to be adopted as a matter of urgency. The second approach would be to consider a more complete
international solution to be eaborated with a view to establishing a system of a mandatory nature
where no national schemes addressing these issues are in place. On both subjects, the Working
Group considered that the option of compulsory insurance or other form of financia security seemed
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the most appropriate. In that regard the Chairperson stated that members of the Working Group
should submit their specific suggestions on the proposed resolutions before the next mesting.
Accordingly, it was decided that the Group should continue to work on proposas developed at this
session before it could make recommendations to the IMO Legd Committee and/or the Governing
Body of the ILO.

9.2 The Working Group agreed to hold its next sesson from 30 April to 4 May 2001 a IMO
Headquarters in London. It further agreed to the provisiona draft agenda, as proposed by the
Chairperson and as amended to reflect an additional agenda item proposed by the Seafarers, as set out
in annex 5. The deadlines for submission of documents for consideration at the next session of the
Working Group were set a: 1 March 2001 for documents containing new proposals and
30 March 2001 for other documents.

9.3 In preparation for the next session, the Working Group instructed the ILO and IMO
Secretariats to:

- ensure that the wording of the draft resolutions was consistent with the practice of the
two Organizations,

- sudy the feasbility of combining the two draft resolutions into a single draft
resolution, provided that a decision on this matter would be taken at the next session;

- collect further information from States which had not yet responded to the law and

practice questionnaire and on financia security of contractual clams for personal
injury to or death of workers in other economic sectors.

10 Any other business

The Working Group requested that organizations with consultative status at the IMO and with
apossibleinterest in the issues being discussed, such as [UMI, be invited to attend its next meeting.

*k*
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ANNEX 1
STATEMENT OF WIDOWS, ASREFERRED TO IN PARAGRAPH 6.8

(STATEMENT OF MRSURSZULA MIEGON AND
MRS REGINA SZYMANSKA
OF GDYNIA, POLAND)

1 We are Mrs Urszula Miegon and Mrs Regina Szymanska, widows of two crew members who
were killed when the “LEROS STRENGTH” sank off the coast of Norway on 8 February 1997. We
are pleased to make a statement to this IMO/ILO expert working group. We make this statement also
on behaf of 10 other families whose loved ones died on the Leros Strength. Amongst the 12 widows
we represent, we have 18 children.  Since we do not spesk English, we would ask that Captain
Jaskiewicz read our statement in English.

2. Our husbands were professional seamen and hed been employed at sea on a regular basis for
32 and 7 years respectively. Up to the time of their deaths, our husbands were the sole providers for
our families. Prior to our husband's deaths, we enjoyed a moderate and comfortable lifestyle in
Poland. Since their deaths, everything has changed and we now have to rely on charitable support
from our families and friends for basic sustenance.

3. We first heard about our husbands deaths through Mr Pyzik of the crew manning agency,
Morska Agencia, who telephoned our homes and informed our family members that the vessd had
sunk. They did not give us any information about the cause of the sinking or whether there were any
survivors.,  After that, we did not hear from the Agency again until 2 days later, when al the widows
were invited to a meeting at their offices in Gdynia to discuss compensation. All the news that we
received about the sinking was from the radio and the television.

4, At the meeting with Mr Pyzik, representing the Shipowners, and Mr Lugowski, representing
the P & | Club (both from Morska Agencia), we were told that we should accept a figure of
US$30,000 under our husband’'s contracts of employment in compensation for the deaths of our
husbands. However the shipowners insisted that we accept these sums in fina settlement of all
clams which we might have against the various companies. We considered these amounts very low.
Also &fter hearing the news reports, we realised that there were serious questions about the
seaworthiness of the “LEROS STRENGTH” and if we accepted settlement we might never learn why
our husbands died. Therefore 12 families did not accept the offer of compensation despite vigorous
efforts on the part of the Owners representatives to make us accept this sum and to sign a Deed of
Release.

5. In the days immediately following the meeting at Morska Agencia, we received numerous
telephone calls from Mrs Woycik of the P&I correspondent Surnave, urging us to settle our claims at
the level of compensation proposed by tem. We refused to accept her proposals and subsequently
she told us that if we did not accept the compensation that was being offered by a certain date, we
would not get any payment a al. We refused the low level of compensation and the Shipowners and
the P& Club had no further contact with us.
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6. Our financial losses and hardship athough very difficult to bear cannot compare with the
emotiona suffering we have endured and continue to endure since our husbands deaths. At the time
of the sinking, we were very upset by the conduct of the shipowners, Lamda Sea Shipping Co of
Cyprus, and managers, Leros Management SA. of Greece, and their insurers, the Liverpool &
London P&I Club of England.

7. The ITF are the only people who have come forward and advised us on the cause of the
snking and the various investigations including the dive surveys. From these investigations it is
clear that the vessal sank because of the shipowners inexcusable failure to properly repair and
maintain their vessdl.

8. We understand from various reports we have read that the repair and maintenance of the
“LEROS STRENGTH” were supposed to be supervised and monitored by the Classification
Societies, ABS and RINA and serious defects discovered during various periodical surveys were not
dedlt with as required and were a cause of the “LEROS STRENGTH” sinking. We would like to
know why the Classification Societies are not accountable to us for the negligence of their surveyors.

0. Even when we do finaly obtain compensation & a result of the efforts of the ITF and their
lawyers, it will be a smadl consolation which will never replace our loved ones. The money will
probably come from the insurance company and we do not see those who are redly responsible for
this tragedy being punished either financidly or by crimina proceedings. Surely people who can run
businesses with such callous disregard for human life should be accountable for their actions?

10. Over 3 years and 9 months have now passed since the vessd’s sinking, and we have ill not
received any compensation from the shipowners or their insurers. We do not understand why, after
such a tragic accident, we have been made to wait so long for a decent offer of compensation. The
only time the shipowners approached s was immediately after the sinking to persuade us to accept
the very low settlement. They have since that date made no contact at al with us.

11. To this day, no explanation has been given by the shipowners as to why the ship sank and our
husbands lost their lives.

12, We know from the ITF that the battle for compensation has been brought before different
Courts in various countries. The shipowners seem willing to pay large sums of money to their
lawyers whilst leaving us, the victims, with nothing.

13. We know that the tactics of the shipowners and the P&I club which were used against us are
tactics widely used by shipowners and their insurers to avoid paying proper compensation to the
widows and dependants of deceased seafarers.

14. There have been severa tragic incidents since the sinking of the "LEROS STRENGHT”. We
know the Polish widows of the seamen onboard the “ATHENIAN FIDELITY” and the
“SLETREAL” to name but a few who remain like us, without compensation. It seems to us that if we
could not get help from an organisation such as the ITF that none of us would receive proper
compensation or get a proper explanation of why our loved ones died.

I\LEG\IMO-ILO-WGLCCS\2111.DOC



IMO/ILO/WGLCCS 2/11
ANNEX 1

Page 3

15. Why do the Shipowners, the P&I Clubs and the Classfication Societies not accept
responsbility for our husbands deaths, explain to us what happened and pay a proper level of
compensation?.  Why do they seek to intimidate widows and families into accepting low levels of
compensation and into signing away any other rights they might have in law? We want the
Shipowners and their insurers Liverpool & London to explain to us why the Leros Strength sank, and
why our husbands were killed. We want to know why we have had to wait 3 years and 9 months and
till we have not had a decent offer of compensation.

Thank you.

31 October 2000

* k%
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STATEMENT OF LAWYER REPRESENTING WIDOWS,
ASREFERRED TO IN PARAGRAPH 6.9

(STATEMENT OF PAUL NEWDICK OF CLYDE & CO.
INTERNATIONAL LAW FIRM)

1 | am a lawyer who has been handling injury and death claims for seafarers and their families
for over 15 years.

2. | have seen the shipowners P & | Club responses to this working party and in particular their
refusal to acknowledge that their methods in dealing with the claims of seafarers and their families
are in any way to be criticised.

3. The problem is that claims of seafarers are treated by P & | Clubs no differently from other
clams handled by P & | Clubs, whether they be cargo clams or collison clams. However, such
claims handling ignores and contravenes the fundamental human rights of the seafarer.

4, One very read way in which seafarers human rights are abused is in the use of quit claims,
where in return for the payment of the contractua entitlement as a result of death or injury, the P & |
Clubs and their representatives insist on the seafarer or his family signing a full release of al clams
including those in negligence. Despite the fact that the P & | Club and the shipowner have no legal
right to require such a release, the practice is to withhold payment of contractua entitlements until
such a release is signed. For seafarers and their families who are in a particularly vulnerable position
following a serious injury or death, this behaviour amounts to economic duress.

5. In obtaining a quit clam or release from a seafarer or his family, a shipowner and P & | Club
is breaching the fundamental right of access to law. This is enshrined in Article 6 of the European
Convention of Human Rights. A quit claim or release form seeks to prevent a seafarer or his family
pursuing any legal recourse before the Courts, thus representing areal deprivation of human rights.

6. The P & | postion on “pay to be pad” could equaly be used as a means of depriving
seafarers of a remedy in law. The P & | Clubs say that they have not invoked pay to be pad
provisions in respect of seafarers claims but they will not give any reassurance that they will not do
50 in the future. Indeed, the reason the statement had been made by P & | Clubs regarding personal
injury and death clams was in order to counter arguments against them in defending an attack by
cargo interests against “pay to be paid” in the cases of the “FANTI” and “ PADRE ISLAND” before
the House of Lords in this country. Therefore, whilst it suited the P & | Clubs to make the statement
regarding personal injury and death to assist them in defending pay to be paid in the context of cargo
clams, P & | Clubs are prepared to go no further than to say that they have not invoked pay to be
paid in death and injury cases to date. In those circumstances, there is absolutely no reason why they
could not give an undertaking to IMO/ILO that they will not do so in the future. However, they have
declined to do so which can only suggest that they wish to preserve the ability to argue pay to be paid
when it suits them in death and injury cases.

7. The P & | Clubs have raised in the papers they have submitted various arguments in defence
of their claims handling in specific cases. Whilst | am familiar with a large number of tose cases
and could give detailed responses to rebut the points made by the P& | Clubs, it seems to me that
little purpose will be achieved in this forum if we descend into arguments over detail.
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8. The above two very basic principas (quit clams and pay to be paid) could be dedt with very
effectively by a code of conduct in relation to clams handling in persond injury and death cases and
by use of a modd release form which could achieve prompt payment of contractual entitlement,
without prejudice to a seafarers right to pursue claims of law in negligence or tort. The shipowner
would be making no admisson by making payment of the contractuad sum and therefore would be
free to defend the case on its merits. There is no suggestion that seafarers should not have to prove
negligence, merely that they must, as a fundamental human right, have the ability to take their case to
law for a decision on the merits.

Paul Newdick
31 October 2000

*k*
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ELEMENTSOF A POSSIBLE DRAFT RESOLUTION

[ GUIDELINES ON PROVISION OF FINANCIAL SECURITY IN CASES OF
ABANDONMENT OF SEAFARERSY]

THE ASSEMBLY,

[RECOGNIZING that abandonment of seafarers is a serious problem, involving a human and socid
dimension and requiring urgent attention;

RECALLING the duties of the flag State to effectively exercise its jurisdiction and control in
adminigtrative, technical and socid matters over ships flying its flag, as set forth in Article 94 of the
United Nations Convention on the Law of the Sea, 1982,

RECALLING the provisions of Article 5 the Vienna Convention on Consular Relations, 1963
concerning the consular function, in particular the provisons regarding consular protection and
assistance to be extended to vessels and their crews;

RECALLING the reevant internationa labour standards applicable to maritime employment,
including, the ILO Repatriation of Seafarers Convention (Revised), 1987 (No. 166);

RECALLING the Resolution concerning the Protection of Wages and Stranded Seafarers adopted by
the Joint Maritime Commission of the International Labour Organization in October 1991,

AFFIRMING that payment of remuneration and provision for repatriation should form part of the
seafarer’s contractual and/or statutory rights, and are not affected by the failure or inability of the
shipowner to perform his obligations;

RECOGNIZING that in cases where the shipowner fails to perform, flag States are called upon, and,
in some cases, labour supplying States may be called upon, to intervene]]

1 ADOPTS the Guidelines [Guiddlines on Provison of Financid Security in Cases of
Abandonment of Seafarers| as set out in the annex to the present resolution;

2. URGES member States to establish an effective guarantee mechanism to protect seafarers in
the event that they are abandoned [and to report to the Organizations on the mechanisms adopted];

3. CALLS UPON member States without prejudice to notification required under treaty
obligations, to indicate focal points responsible for dealing with cases of abandonment,

4, FURTHER URGES member States, when establishing such a system, as a minimum, to
follow the principles set forth in the Guidelines,

5. REQUESTS the Lega Committee and the Governing Body of the ILO to keep the Guidelines
under review and amend them as necessary.
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ANNEX

[ GUIDELINES ON PROVISION OF FINANCIAL SECURITY IN CASES OF
ABANDONMENT OF SEAFARERSY]

1 Forms and adequacy of guarantee

1.1 The form an adequate guarantee could take would include, inter alia, effective insurance or
other forms of financial security such as [to be listed] providing similar conditions of cover. (See
Annex [ ] describing national schemes for providing such guarantees [to be developed)).

2 Certification

21 [Flag States should ensure that ships flying their flags are in a position to provide at al times
a certificate as prima facie evidence of the existence of an [adequate] guarantee to protect seafarersin
the event of abandonment.]

3 Components of abandonment

3.1 Problems resulting from abandonment include;

a) repatriation;
b) support [maintenance of ] for crew members while stranded,;
C) immigration status; and

d) the question of the payment of outstanding remuneration

3.2 Repatriation

[.1 Regardless of the circumstances giving rise to the abandonment, the cost of
repatriation remains the responsbility of the shipowner.

2 It is the respongbility of the shipowner to arrange for repatriation by appropriate and
expeditious means, normaly by ar, and includes provison for food and
accommodation from leaving the ship until arivad a the repatriation destination,
medical care, passage and transport of personal effects.

3 In the event the shipowner fails to fulfil the aforementioned obligations, it is the
responsibility of the competent authority of the flag State to organize and advance
expenses for repatriation.

A4 In the event the shipowner and the flag State fail in their obligation to repatriate, the

consular authority of the State of which the seafarer is a national [or the port State]
should arrange for repatriation.

5 Repatriation, as set forth above, should be carried out without prejudice to the
recovery of expenses, except from the seafarer.]
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Support for [Maintenance of ] crew members while stranded
A1 Support for [maintenance of] crew nembers/seafarers while stranded is understood to

include; food, clothing, accommodation, medicd care and other necessties.
Recovery of the payment of these expenses should be secured through the coverage
provided by the guarantee referred to in paragraph 1.1

Immigration status

A [The port State should inform its immigration authority that the abandoned seefarer is
covered by a guarantee system providing for repatriation costs and payment of
outstanding remuneration. This should be taken into account when determining the
immigration status of the abandoned seafarer.] [A link needs to be made between this
provision and the certification requirement above.]

Payment of outstanding remuneration

A Payment of outstanding remuneration should include [accrued] wages and other
entitlements as provided for in the contract and under national law.

[Footnote as proposed by Seafarerss Remuneration should be understood as including
[inter alia]: accrued wages and overtime pay, paid leave, severance pay, social security and
pension contributions.]

[Alternative footnote as proposed by Shipowners. Subject to national laws and regulations,
remuneration may be understood to include [inter alia]: accrued wages and overtime pay,
paid leave, severance pay, socia security and pension contributions.]

*k*
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ANNEX 4
DRAFT RESOLUTION

GUIDELINES ON SHIPOWNERS RESPONSIBILITIESIN RESPECT OF
CONTRACTUAL CLAIMSFOR PERSONAL INJURY TO OR
DEATH OF SEAFARERS

THE ASSEMBLY,

RECALLING Article 15(j) of the Convention on the International Maritime Organization concerning
the functions of the Assembly in relation to regulations and guidelines concerning maritime safety
and the prevention and control of marine pollution from ships, and legal matters related thereto,

[RECALLING ALSO that the United Nations Universa Declaration of Human Rights sets out a
common sandard of inaienable human rights which apply to al persons and Article 6 provides that
everyone has the right to recognition everywhere as a person before the law, that Article 7 provides
that al are equal before the law and are entitled, without discrimination, to the equal protection of the
law, that Article 23 provides for just and favourable conditions of work and other socid protection
and that Article 25 address the right to a standard of living adequate for the health and welling of the
family, including the right to security in the event of disability, widowhood or other lack of
livelihood circumstances beyond their control ]

[RECALLING FUTHER that these basic human rights which are relevant to crew claims for loss of
life or persona injury have been complement by a number of United Nations Instruments, including
the Internationa Covenant on Civil and Political Rights and the International Covenant in Economic,
Socia and Culturd Rights)]

[RECALLING ALSO the Internationa Convention on Limitation of Liability for Maritime Claims,
1976, the International Convention on Maritime Liens and Mortgages, 1993, and the Internationa
Convention on Arrest of Ships, 1999,]

CONSIDERING that IMO Assembly Resolution A.898(21) on the Guidelines on Shipowners
Responsibilities in Respect of Maritime Clams did not directly address contractud clams for
persona injury and death of seafarers but was concerned to ensure that shipowners have effective
insurance cover or another effective form of financial security for maritime claims,

CONSIDERING that the International Labour Organization (ILO), with its unique tripartite structure,
its competence and its long-standing experience in the socid field has an essentid role to play in
ensuring that seafarers like other workers enjoy adequate protection againgt persona injury and death
arising out of their employment,

RECALLING the relevant international labour standards applicable to maritime employment and in
particular Article 10 of ILO Social Security (Seafarers) Convention (Revised), 1987 (No. 165) in so
far asit refers to protection effected by means of insurance for seafarers,

CONSIDERING that there is therefore a need to recommend minimum international standards for the

responsibilities of shipowners in respect of contractual clams for persona injury and death of
seafarers,
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CONSIDERING FURTHER that these guidelines represent a vauable contribution to the
Organizations objective of discouraging the operation of sub-standard and inadequately insured ships,

CONSIDERING ALSO that given the globa nature of the shipping industry seafarers need special
protection in ensuring that they are covered by effective insurance cover [and that their inalienable
human rights need to be protected in this regard],

CONCERNED that, if shipowners do not have effective insurance cover, or another effective form of
financial security, seafarers may not obtain prompt and adequate compensation,

CONSIDERING FURTHER that contractud compensation should be provided [on a dtrict liability
basis] and should be without prejudice to any other lega rights seafarers or their next of kin may
enjoy, (paragraph to be revisited),

NOTING the importance of the human element in the IMO's plan of action, [the need to promote
quaity shipping and the importance of being able to attract suitably quaified new entrants as
professional seafarers,] and which is central to ILO’s mandate,

[NOTING ALSO that there are serious and real problems in regard to the legal regime for the
handling of seafarers clams for persona injury and death which involve a human and socid
dimension and require urgent attention,]

CONVINCED that recommendatory guidelines are an appropriate interim means of establishing a
framework to encourage al shipowners to take steps to ensure that seafarers receive contractua
compensation for persona injury and degath,

1 ADOPTS the Guidelines on shipowners responsibilities in respect of contractua clams set
out in the annex to the present resolution;

2. INVITES Member Governments to urge shipowners to comply with Guidelines;

3. INVITES Member Governments to communicate to the IMO and the ILO contact points
dedling with issues faling within the scope of the Guiddines.

4. REQUESTS the Legad Committee and the ILO Governing Body to keep the Guideines under
review and amend them as necessary;
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ANNEX

GUIDELINES ON SHIPOWNERS RESPONSIBILITIESIN RESPECT OF

CONTRACTUAL CLAIMSFOR PERSONAL INJURY
TO OR DEATH OF SEAFARERS

1 DEFINITIONS

11 In these Guidelines

A

[.6

Contractual claims means claims for compensation for persona injury or death at

levels provided for within the terms and conditions of employment of seefarers;

Effective insurance means insurance [with or without deductibles] or other forms of
financial security to meet contractua claims against shipowners. [The insurance may
be in the form of indemnity insurance of the type currently provided by members of
the International Group of P & | Clubs and other effective forms of insurance

(including self-insurance) and financial security offering smilar conditions of cover];

Insurer means any person providing insurance for a shipowner;

[Personal injury MEANS .......ccoui ittt et e e e e e 1;

Shipowner means the owner of a seagoing ship, or any other person or organization

who or which has assumed responsibility for the operation of such a ship; and

Gross tonnage is calculated according to the tonnage measurement rules contained in

annex 1 of the International Convention on Tonnage Measurement of Ships, 1969].
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2. SCOPE OF APPLICATION

21 Shipowners are urged to comply with these Guidelines in respect of al seagoing ships [of at
least 300 gross tonnage. Shipowners are also encouraged to comply with the Guidelines in respect of
ships of less than 300 gross tonnage].

2.2 These Guidelines do not apply to any warship, navad auxiliary, or other ship owned or

operated by a State and used, for the time being, only on Government non-commercial service, unless
that State decides otherwise.

3. SHIPOWNERS RESPONSIBILITIES

3.1 Shipowners should arrange for their ships effective insurance cover that complies with these
Guiddlines.

3.2 Shipowners should aso take proper steps when contractual claims arise for their equitable

and prompt settlement.

4. SETTLEMENT OF CONTRACTUAL CLAIMS

Notwithstanding provisons of national law, the parties to the settlement of a contractual

clam are recommended to use the Model Receipt and Release Form attached as an Appendix to this

Annex.
5. INSURANCE COVER
[ In order to provide effective insurance, the functiona criteria should include, inter alia:

A direct accessibility;
2 financia security;

3 grict ligbility cover;
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4 payment in full;
5 non-prejudice of other legd rights;
.6 certainty; and

v notification of cancellation]

6. CERTIFICATES

6.1 Shipowners should ensure that their ships have on board certificate issued by the insurer. It
should be posted in a prominent position in the crew’s accommodation. Where more than one insurer
provides cover for contractua clams, [a single certificate confirming the identity of the main insurer

is sufficient.] [certificates from each insurer are required.]

6.2 As aminimum, the certificate should include:

A the name of the ship;

2 The ship’s IMO number;

3 the name of the insurer;

A4 the place of business of the insurer;

5 the name of the shipowner;

.6 the period of validity of the certificate;

v the coverage for persona injury and desth; and

.8 an atestation that the insurance meets the recommended standards set out in these
Guidelines regarding the risks covered by the insurer.
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APPENDI X
MODEL RECEIPT AND RELEASE FORM
VESSEl: oo
Incident; .....ooveeeeeeeeeeeeeeeee
Seafarer: oo

|, [Seafarer] [Sedfarer's legal heir and/or dependant] hereby acknowledge receipt of the sum of
[currency and amount] in satisfaction of the Employer’s obligation to pay contractua compensation
for persond injury and/or death under the terms and conditions of the Seafarer’s employment and |

hereby release the Employer from its obligations under the said terms and conditions.

The payment is made without admission of liability ¢ any clams and is accepted without prejudice
to the [Seafarers/Seafarer’s lega heir and/or dependant’s] right to pursue any claim at law in respect
of negligence, tort or any other lega redress available and arisng out of the above incident. [Such
payment may be offset against any damages resulting from any such clam arising from the above

incident.]

*k*
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PROVISIONAL AGENDA
Third session
Joint IMO/ILO Ad Hoc Expert Working Group
on Liability and Compensation regarding Claims
for Death, Personal Injury and Abandonment of Seafarers
to be held at IMO Headquarters, 4 Albert Embankment, London SE1 7SR,
from Monday, 30 April a 9.30 am. to Friday, 4 May 2001

Report on information prepared or collected by the ILO and IMO Secretariats
Finalization of the work on:
- the resolution concerning abandonment

- the resolution concerning death and injury

Examination of a possible longer term solution for financia security in respect of
abandonment

Examination of a possible long term solution for financia security in respect of persona
injury and death of seafarers

Possible revision for terms of reference to address the longer term solution
Recommendations to the governing bodies concerning:

@ adoption of the resolutions

(b) future work of the Working Group

(c) revision of the terms of reference as appropriate

Adoption of the draft report.

*k*
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Chairman:

Vice-Chairmen:

Mr. J.-M. Schindler

(Member Government - France)

Captain K. Akatsuka
(Shipowner representative)

Mr. B. Orrdll
(Seafarer representative)

ILO PARTICIPANTS

SHIPOWNERS MEMBERS

Captain K. Akatsuka (Japan)

Mr. G. Koltsidopoulos (Greece)
Mr. D. Lindemann (Germany)
Mr. J. Lusted (United Kingdom)

Advisers

Mrs. E. Midefart (Norway)

Mr. D. Deardey (Internationa Shipping
Federation) (focal point for Shipowners,
with acopy to Mr. J. Lusted)

SEAFARERS MEMBERS

Mr. S. Buckman (Ghana)

Mr. J. Lamug (Philippines)

Mr. B. Orrel (United Kingdom)
Mr. A. Tselentis (Greece)

Advisers

Ms. D. Fitzpatrick (International Transport
Workers Federation)

Mr. J. Whitlow (Internationa Transport
Workers Federation) (focal point for
Seafarers, with a copy to Mr. B. Orréll)

Mr. P. Newdick

Mr. A. Jaskiewicz

Mrs. R. Szymanska

Mrs. U. Miegon
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IMO PARTICIPANTS
MEMBER GOVERNMENTS E-MAIL ADDRESSES
CYPRUS
Mr. N. Charalambous - dmslo@ukgateway.net

Mr. A. Chrysostomou

FRANCE
Mr. 3M. Schindler - Jean-Marc.schindler@diplomatiefr
Mr. A. Mathieu - arnaud.mathieu@equipement.gouv.fr
Mr. F. Joret - fabien.joret@equipement.gouv.fr
GREECE
Lt. Cdr. (HCG) A. Chondronasios - ikar@yen.gr

Lt. Cdr. (HCG) G. Boubopoulos

PHILIPPINES
Ms. B. Pimentel - bvp@marinagov.ph
Mr. G. Asuque - gbad@philemb.demon.co.uk

REPUBLIC OF KOREA

Prof. Yoo Myeong-Yun - myyou@post.webkimft.or.kr

UNITED KINGDOM

Mr. M. Kerr - amsed.fco@gtnet.gov.uk

UNITED STATES

Lt. Cdr. W. Chaney - wchaney@comdt.uscg.mil
Ms. A. Tidbal

Mr. D.B. Stevenson - csr@seamenschurch.org
Mr. B. Eglinton - shlssvoc@us.hsanet.net

I\LEG\IMO-ILO-WGLCCS\2111.DOC



IMO/ILO/WGLCCS 2/11
ANNEX 6

Page 3

OBSERVERS

GOVERNMENTS E-MAIL ADDRESSES

NORWAY

Mr. A. Dstre - anders.ostre@gofartsdir.dep.no

UNITED REPUBLIC OF TANZANIA

Ms. M.A. Ngowi

NON-GOVERNMENTAL ORGANIZATIONS

INTERNATIONAL CHAMBER OF SHIPPING (ICS)

Ms. L. Howlett

INTERNATIONAL SHIPPING FEDERATION LTD (ISF)

Mr. D. Dearsley - david.deardey@marisec.org

Mr. P. McKnight
Mr. R. Guy

INTERNATIONAL CONFEDERATION OF FREE TRADE UNIONS (ICFTU)

Mr. J. Smith - Smith_James@itf.org.uk
Mr. J. Thuillier

INTERNATIONAL GROUP OF P AND | ASSOCIATIONS (P AND 1)

Mr. H. Hurst - heh.hurst@btinternet.co.uk
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JOINT SECRETARIAT

ILO

Ms. C. Doumbia-Henry, Deputy Director, Sectora Activities Department
doumbia@ilo.org

Mr. B. Wagner, Maritime Specialist, Sectora Activities Department

Mr. K. Schindler, Legal Officer, International Labour Standards Department

Ms. M.A. Giacobino-Shakespear, Administrative Assistant, Sectoral Activities Department

IMO

Dr. R.P. Bakin, Director, Lega Affairs and External Relations Division

Mr. A. Blanco-Bazén, Senior Deputy Director/Head, Legal Office, Lega Affairsand
Externa Relations Divison

Mr. G. Librando, Senior Legal Officer, Legal Office, Lega Affairs and External Relations
Divison - glibrando@imo.org
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