INTERNATIONAL MARITIME ORGANIZATION f N\ Fo3 2O\ INTERNATIONAL LABOUR OFFICE
4 ALBERT EMBANKMENT \/ @\% Vp ‘)V 4 ROUTE DES MORILLONS
LONDON SE1 7SR ) v CH-1211 GENEVE 22
Telephone: +44 (0)20 7735 7611 7 \1‘ NV‘V Telephone: +41 (0)22 799 6503
Fax: +44 (0)20 7587 3210 IMO AN Fax.  +41(0)22 799 7050

JOINT IMO/ILO AD HOC EXPERT WORKING GROUP
ON LIABILITY AND COMPENSATION REGARDING CLAIMS FOR  DEATH,
PERSONAL INJURY AND ABANDONMENT OF SEAFARERS

Ninth Session IMQ/O/WGLCCS 9/ 2
Original: English ILO/IMO/WGPS/9/2009/2

Geneva, $1January 2009
ENGLISH ONLY

DRAFT FOR DISCUSSION
Document submitted by the Joint Secretariat
Financial security for seafarers and their dependets with regard to compensation in the
case of personal injury or death of a seafarer

COMMENTARY

General

1. The attached preliminaBroposal for a texon financial security for seafarers and their

dependants with regard to compensation in the adspersonal injury or death of a
seafarer (“draft text”) has been prepared by the Joint 8crat to assist the Joint
IMO/ILO Ad Hoc Expert Working Group on Liability ahCompensation Regarding
Claims for Death, Personal Injury and Abandonmér8emafarers (Joint Working Group),

in accordance with its Terms of Reference to “acwri with its examination of the issue

of financial security for crew members/seafarerd #meir dependants with regard to
compensation in cases of personal injury, deathadgmashdonment” in order to “complete
the discussions and agree on principles to faiglithe drafting of mandatory provisions

for inclusion in an appropriate instrument or ingtents”. This is in accordance with the

relevant Resolution of the 94th session of therihagonal Labour Conference which

recommended that the Joint Working Group “...devedogtandard accompanied by

guidelines, which could be included in the Maritihabour Convention or another
existing instrument, at a later date”At its 8th Session the Joint Working Group
requested the Joint Secretariat “...to produce at dnafrument or instruments for the
Ninth Session with appropriate commentaries”

! Resolution Il of the 9% (Maritime) Session of the International Labour @oence.

2 Report of the Eighth Session (21-24 July 2008yagaph 124. IMO Document No. IMO/ILO/WGLCCS 8/5,
dated 8 August 2008



2. The draft text takes account of the Report & &th Session in July 2008, which
contained the work performed so far by the JointrkWig Group, and is based, as much
as possible, on the principles agreed between hipo®&ner and Seafarer representatives
and, where they could not agree, on the directi@t appeared to be indicated by the
majority of Government representatives (as reftbatethe Report and the “Government
recommendations resulting from group consultatiosst out in Appendix Il to the
Report). As proposed in the Report of the 8th ®asef the Joint Working Group there
has also been intersessional cooperation and discubetween the Shipowners and
Seafarers with a view to bridging “existing diffaoes” as a way to help advance the
discussion at the 9th SessibnThe attached proposal for a draft text is basedaon
proposal for text and comments developed duringnfeesessional discussions.

3. It will be recalled that there has not yet beey recommendation by the Joint Working
Group regarding the form or placement of any tdwt tis agreed. As noted by the
Representative of the International Labour Offitéha 8th Session the first concern is to
achieve clarity on contefltThe question of a recommendation from the JoinrRivig
Group as to the most appropriate form is a decidioat would flow from the
recommendations on principles to be reflected imandatory text building on the
IMO/ILO Guidelines on Shipowners' Responsibilities in resjpé Contractual Claims
for Personal Injury to or Death of Seafar@rsAs suggested in the draft revised Terms of
Reference agreed at the 8th Session, options liagatide precise location or form of
future mandatory provision are a secondary conaiaer. However, as also indicated in
the revised Terms of Reference, the Joint Workingu in its examination of the issues
should also take account of the relevant IMO an@ linstruments “including those
currently under review or likely to be adoptedtie near future”

4. The Joint Working Group has, however, considehexdfact that the Maritime Labour
Convention, 2006 (MLC, 2006) already contains a WRagn (Regulation 4.2) and
related Standard and Guideline concerning shipostdi@bility. As noted in connection
with this Regulation, its purpose is “To ensurettbaafarers are protected from the
financial consequences of sickness, injury or destturring in connection with their
employment”. Regulation 4.2 paragraph 1 specifycadbuires that:

Each Member shall ensure that measures, in accaelavith the Code, are in place on
ships that fly its flag to provide seafarers emplbyn the ships with a right to material
assistance and support from the shipowner witheesfo the financial consequences of
sickness, injury or death occurring while they aegving under a seafarers’ employment
agreement or arising from their employment undehsagreement

5. Standard A4.2, paragraph 1, whose text is rejmed below as paragraph 1 of a new
Standard A4.2.1, establishes minimum standardsudinay, in subparagraph (b), a
requirement for financial security.

% Supra note 2. para 115.

* Supranote 2, paras 120 and 122.
® IMO Resolution A.931(22)

® Supra note 2, para 125 point 2.



6.

10.

In light of these provisions, and without pregedto a future recommendation as to the
form and placement of a proposal for text, it ipartant that the relationship between the
financial security requirement in Standard A4.2agaaph 1(b) and any specific Standard
on financial security be clarified. In fact repeagatives of the Shipowners and Seafarers
and the Governments at the 8th Session made piledosaext within the framework of
the MLC, 2006 Regulation 4.2. Although they diédrin terms of whether a new
Standard and Guideline should be adopted under |&egu 4.2 or whether an
amendment to the existing Code provisions was rappgopriate, it appeared that it was
generally considered that this provided a usefuinfwork for discussion of the content
of any proposed text.

The proposal developed during the intersessiomgberation discussions also adopted the
framework of a possible new Standard under Regulati2. The draft text below, which
is based on that framework, also adopts this agpr@ad consists of Standard A4.2.1
(corresponding to the present Standard A4.2),\iiatb by a new Standard A4.2.2, and an
additional provision for Guideline B4.2. Howeveistlarrangement has been adopted for
the purpose of convenience only: it should not bdeustood as indicating a preference
for the introduction of the new provisions by wayam amendment to the MLC, 2006 or
even as indicating how such an amendment shoulddoded if the option of amending
the MLC, 2006 were adopted. These are matterswtbatd need to be considered once
agreement is reached on the principles to be iedud any proposal for text.

The Draft Text: Comments on specific provisions
Standard A4.2.1

This Standard, corresponding to the presentd@tdnA4.2, is reproduced for convenience
only. It is not submitted to the Joint Working Group as aproposal for discussion.

Standard A4.2.2

Paragraph lof this Standard seeks to provide a definitionvbft could be considered a
“contractual claim” within the meaning of Resolutié.931 (22), but in the context of
Standard A4.2 of the MLC, 2006. It therefore udes terminology “illness and injury”,
rather than “personal injury”, which is used in Blesion A.931. It also ties the concept
of “contractual claim” to the terms of Standard 24. or of the seafarers’ employment
agreement or applicable collective agreement. ¢bigd help to provide an answer to the
guestion of exclusion clauses; in other words, stieluses would be permitted to the
extent that they were compatible with Standard A4@ permitted by the applicable
seafarers’ employment agreement or collective baiggagreement.

There are a number of sources of inspiratianpragraph 2 One was a proposal to
begin the Standard with a provision of a more ganeature (i.e., not limited to the
guestion of financial security referred to in StartiA4.2.1, para. 1(b)). Another source
was the concern of the Shipowners’ representativasclaims should be “legally valid
and agreed” before payment was made on such clamaidition, there was an earlier
suggestion by the Shipowners relating to the needate fair and effective procedures
for the settlement of disputes. The result of pgttthese various ideas together is
therefore a general provision promoting the rapid fair settlement of disputes, in order



11.

12.

to give the Shipowners a significant measure ofag#ty, in the case of claims for
compensation under Standard A4.2.1, para. 1(b}, ttiea contractual claims could be
regarded as legally valid prior to payment.

Paragraph 3sets out some of the main principles that wouldeulne the operation of the
financial security system to assure compensatiodemurparagraph 1(b) of Standard
A4.2.1. There is a measure of agreement on theiergé contentSubparagraph ()
relating to pressure to accept a payment lessttieanontractual amount, could be refined
further so that Members would have an idea of tihd kbf measures they should take to
indicate what might or might not constitute pressamd to deal with cases where pressure
was exercised. Guidance on this subject could bguded in Guideline B4.2.
Subparagraph (cyefers to cases where the “nature” of the longitelisability of a
seafarer makes it difficult to assess full comp&arathe appropriateness of the term
“nature” has been questioned. It is used in thedgines attached to Resolution
A.931(22). It is presumably intended to cover sgséhich may be fairly frequent) where
the extent of a permanent loss of function or losgnjoyment of life cannot be fully
assessed until the health impairment has stabilieere may be a more appropriate term
used in a medical context.

The question as to who precisely could mak&iancfor compensation still needs to be
considered further. This is why square bracketHmeeen included iparagraph 4

13.Paragraph 5seeks to clarify the question as to who would ésponsible for notifying
seafarers where the financial security has beecetiad or is not to be renewed.

14.Paragraphs 6 to &oncern the certificate to be issued by each Gi@security provider.
15.Paragraph 7is the subject of disagreement and has been pilasel® square brackets.

16.Paragraph 8 establishing the details to be included in theifteate, could be set out in

17.

an Appendix to the Standard rather than in the da@hitself along the lines of other
certification requirements in the MLC, 2006 . Thetall initem (i) has been questioned.
The original suggestion related to “An attestattbat the financial security meets the
requirements of this Standard”. Since this mightdifcult for the financial security
provider to certify, an alternative wording is segted in square brackets.

Guideline B4.2

A proposed additional paragraph would recommsitbuld”) or allow (“may”) use of
the Model Receipt and Release Form attached ap@endix to Resolution A.931(22).
The words “should” and “may” have been placed iessduare brackets. The related
suggestion originally referred to such use beingthdut prejudice to each Member’s
national laws and regulations”. These words havenbeeplaced by “To the extent
compatible with the Member's national law and pcat which is used, for example, in
Regulation 2.1, paragraph 3 of the MLC, 2006. ltuldoindicate an intention not to
interfere with any national law or practice relgtito the agreed settlement of obligations.



Preliminary proposal for a text on financial security for seafarers and
their dependants with regard to contractual claims arising from
sickness, injury or death of a seafarer

[Regulation 4.2 Shipowners' Liability (No change title]

Standard A4.2.1 — Shipowners' liability(at present Standard A4.2 - submitted for infornaat
only)

1. Each Member shall adopt laws and regulationsineng that shipowners of ships that fly
its flag are responsible for health protection amédical care of all seafarers working on board
the ships in accordance with the following miningtandards:

(@) shipowners shall be liable to bear the costsseafarers working on their ships in respect
of sickness and injury of the seafarers occurriegween the date of commencing duty and the
date upon which they are deemed duly repatriatedarsing from their employment between
those dates;

(b) shipowners shall provide financial security desure compensation in the event of the
death or long-term disability of seafarers due toaccupational injury, illness or hazard, as set
out in national law, the seafarers’ employment &gnent or collective agreement;

(c) shipowners shall be liable to defray the expen$ medical care, including medical
treatment and the supply of the necessary mediendgherapeutic appliances, and board and
lodging away from home until the sick or injure@fseer has recovered, or until the sickness or
incapacity has been declared of a permanent charaand

(d) shipowners shall be liable to pay the cost afidd expenses in the case of death
occurring on board or ashore during the period afjagement.

2. National laws or regulations may limit the lifityi of the shipowner to defray the expense
of medical care and board and lodging to a periddah shall not be less than 16 weeks from the
day of the injury or the commencement of the sekne

3. Where the sickness or injury results in incapafor work the shipowner shall be liable:
(@) to pay full wages as long as the sick or infuseafarers remain on board or until the
seafarers have been repatriated in accordance thithConvention; and

(b) to pay wages in whole or in part as prescrid®dnational laws or regulations or as
provided for in collective agreements from the tinteen the seafarers are repatriated or landed
until their recovery or, if earlier, until they arentitled to cash benefits under the legislation of
the Member concerned.

4. National laws or regulations may limit the lifityi of the shipowner to pay wages in
whole or in part in respect of a seafarer no longerboard to a period which shall not be less
than 16 weeks from the day of the injury or the m@mcement of the sickness.

5. National laws or regulations may exclude thesehiner from liability in respect of:

(a) injury incurred otherwise than in the servidelee ship;

(b) injury or sickness due to the wilful miscondatthe sick, injured or deceased seafarer;
and

(© sickness or infirmity intentionally concealetiem the engagement is entered into.

6. National laws or regulations may exempt the ehiper from liability to defray the
expense of medical care and board and lodging amthbexpenses in so far as such liability is
assumed by the public authorities.

7. Shipowners or their representatives shall taleasares for safeguarding property left on
board by sick, injured or deceased seafarers andeftmrning it to them or to their next of kin.



Standard A4.2.2 — Treatment of contractual claimsfinancial security (New)

1. For the purposes of this Standard, the termtfaatual claim” means any claim which
relates to sickness or injury arising out of orcimnnection with employment of the seafarer
concerned and which is based either on the natilawed and regulations or other measures
implementing Standard A4.2.1 or on the seafaremspleyment agreement or an applicable
collective agreement.

2. Each Member's laws and regulations shall ensuré¢ #iapowners have effective
arrangements to receive, deal with and impartiabttle contractual claims relating to
compensation referred to in Standard A4.2.1 thraagid and fair procedures, including medical
boards.

3. Each Member shall ensure that the financial gcprovided for in accordance with
Standard A4.2.1, paragraph 1(b), for compensatomdntractual claims relating to the death or
long-term disability of seafarers due to occupalomjury or hazard, meet the following
minimum standards:

(a) the contractual compensation, where set otharseafarer's employment agreement and
without prejudice to (c) below, shall be paid il fand without delay;

(b) there shall be no pressure to accept a payl@enthan the contractual amount;

(c) where the nature of the long-term disabilityao$eafarer makes it difficult to assess the
full compensation to which the seafarer may betledtian interim payment shall be made to the
seafarer so as to avoid undue hardship;

(d) in accordance with Regulation 4.2, paragraphth2, seafarer shall receive payment
without prejudice to other legal rights, but suchyment may be offset against any damages
resulting from any other claim made by the seafagainst the shipowner and arising from the
same incident.

4. Any contractual claim for compensation may beught directly [by the seafarer
concerned or a representative of the seafarersigmgted beneficiaryl].
5. Seafarers shall receive prior notification fraime provider of the insurance if a

shipowner’s financial security is to be cancelled &e notified immediately by the shipowner if
it is not to be renewed.

6. Each Member shall require that ships that #yflag carry on board a certificate issued by
the financial security provider. The certificateabhbe posted in a prominent position in the
seafarers’ accommodation. Where more than one diakeecurity provider provides cover, a
certificate from each provider shall be carriechoard.

7. [The financial security shall provide for theypgent of all contractual claims covered by
it which arise during the period for which the derate is valid].
8. The certificate shall include details of the:

a. Name of the ship

b. Port of registry of the ship

c. Call sign of the ship

d. IMO number of the ship

e. Name and contact details of the provislefithe financial security
f. Place of business of the provideof the financial security

g. Name of the shipowner

h. Period of validity of the financial security.



i. [An attestation that the financial security nse#te requirements of this Standard][The main
benefits provided under the financial security d@mel main conditions to which entitlement to
those benefits is subject].

Guideline B4.2

add:

4. To the extent compatible with the Member's matiodlaw and practice, the parties to the
payment of a contractual claim [should] [may] uée tModel Receipt and Release Form
(attached as an appendix to Assembly ResolutioBZ2) on claims for personal injury to or
death of seafarers adopted on 29 November 2001).



