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COMMENTARY
General

1. The attachedProposal for the text of a draft instrumefidraft instrument”) has been
prepared by the Joint Secretariat to assist the IdiO/ILO Ad Hoc Expert Working Group
on Liability and Compensation Regarding Claims fDeath, Personal Injury and
Abandonment of Seafarers (Joint Working Group), accordance with its Terms of
Reference, to “continue with its examination of tissue of financial security for crew
members/seafarers and their dependants with regacdmpensation in cases of personal
injury, death and abandonment” in order to “complé¢hhe discussions and agree on
principles to facilitate the drafting of mandatgrsovisions for inclusion in an appropriate
instrument or instruments”. This is in accordandthwhe relevant Resolution of the 94th
Session of the International Labour Conference whecommended that the Joint Working
Group “...develop a standard accompanied by guidgliménich could be included in the
Maritime Labour Convention or another existing instent, at a later date”At its 8th
Session the Joint Working Group requested the Jdadretariat “...to produce a draft
instrument or instruments for the Ninth Sessiormhwippropriate commentariés”

2. The draft instrument takes account of the Repbithe 8th Session in July 2008, which
contained the work performed so far by the Jointrkig Group, and is based, as much as
possible, on the principles agreed between thedBhmpr and Seafarer representatives and,

! Resolution Il of the 9% (Maritime) Session of the International Labour @oence.
2 Report of the Eighth Session (21-24 July 2008)agi@ph 124.See: IMO Document No. IMO/ILO/WGLCCS,8/
dated 8 August 2008



where they could not agree, on the direction tpaeared to be indicated by the majority of
Government representatives (as reflected in the oRemnd the “Government
recommendations resulting from group consultaticset’out in Appendix Il to the Report).
As proposed in the Report of th8 8ession of the Joint Working Group, there has laésm
intersessional cooperation and discussion witheav\tb advancing the discussion at the 9th
Sessiorf. Comments received subsequently from members ofGineernment group and
representatives of the Shipowners and Seafarers walsp taken into account. The joint
submission of the Shipowners and Seafarers is tseipgrately publishe.

As envisaged by the discussion at tfleS&ssion, the draft instrument reflects the concept
that clarity is needed on the substantive contadtminciples of any future instrument that
builds upon the existing 2001 IMO/ILGuidelines on Provision of Financial Security in
Case of Abandonment of SeafarérShe question of a recommendation from the Joint
Working Group as to whether the most appropriateffor a future instrument should be a
stand-alone instrument developed under the auspafeshe International Maritime
Organization or the International Labour Organmatior should be an amendment, or
amendments, to an existing legal instrument is eisde that would flow from the
recommendations on principles to be reflected i tdxt of a mandatory instrument. As
suggested in the draft revised Terms of Referegoeed at the'8Session, options regarding
the precise location or form of any recommendedipions are a secondary consideration;
however, as also indicated in the revised TernReajérence, the Joint Working Group in its
examination of the issues should also take acoolutiite relevant IMO and ILO instruments
“including those currently under review or likety be adopted in the near futute”

Accordingly the draft instrument has been devetbas a possible “stand-alone” instrument.
However account must be taken of the potentiaractéon of the possible instrument with
existing instruments, or instruments likely to lwopted in the near future, which, to some
extent, address aspects of the issue (in partictiarMaritime Labour Convention, 2006
(MLC, 2006)). Such consideration would be necesshrgnly to avoid duplication or
conflicting provisions. This approach appears tetesistent with the Resolution referred to
above and to the Joint Working Group’s revised EeohReference The draft instrument
presents this “dual” approach visually using itakd (talicized) text to indicate provisions
that would not need to be included if the new psmns were, in particular, included as an
amendment to the Code of the MLC, 2006 (Parts ABnas discussed next.

Account must also be taken of the concerns ssprein the Joint Working Group that a
viable solution needs to be developed for adop@i®m mandatory instrument as rapidly as
possible. As noted above, the draft instrument besn designed to allow its possible
inclusion in the MLC, 2006, if considered approfgjahrough an amendment adopted (to
the extent possible) under the accelerated amertdpnecess set out in Article XV of the
MLC, 2006, which applies to the Code of the MLCPB(QParts A and B). In principle this
would be possible with a few adjustments and tHetid& of the text in the draft instrument
that is in italics, which reflects principles oroprisions that are already contained in the

3 Supra note 2, paras 112- 118.

* See IMO/ILO/WGLCCS 9/ 3.

® IMO Resolution A.930 (22).

® Supra note 2, para. 125 point 2.

" Supra,note 2. point 2. “2. In so doing the Joint Worki&goup should take account of relevant IMO and ILO
instruments, including those currently under revaikely to be adopted in the near future.”



MLC, 2006. However, to take advantage of the acatdd amendment procedure under the
MLC, 2006, the amended provisions would have to eamthin the scope of an existing
MLC, 2006 Regulation (or Regulatiofis)The use of the terms “The Standard” and “The
Guideline” in the draft instrument reflects thigpapach.

6. Irrespective of the final conclusions of thenidiVorking Group as to the recommendation
on the form of the future provisions, the two fellag considerations appear relevant:

A. There are several advantages in linking the meawisions to relevant recognized
international standards that already exist to awmdflicts and to build on existing
obligations and rights — for example, seafarersaaly have a legal right to repatriation
under the MLC, 2006 and States are already obligedquire ships that fly their flags to
provide financial security to ensure that seafarams repatriated and to verify that
shipowners have provided this security. It is ustteyd that seafarers should be entitled
to repatriation when the shipowner is “not able clantinue to fulfil their legal or
contractual obligations as an employer by reasomsiflvency, sale of the ship or other
similar reasor™. The precise content of crucial concepts relet@mabandonment, such as
the duty to provide “the necessary maintenancesapgort” of seafarers, is already clear
and complete. It is also proposed (following sugiges submitted to the 8th Session of
the Joint Working Group) to link the concept of &aldonment” with a violation of the
requirements of the MLC, 2006 or of the seafarersployment agreement (paragraph 3
of the proposed Standard). Thus, (to take an examlgcussed at the 8th Session), the
guestion of the extent to which a refusal to reptdra seafarer, based on the latter’s
serious default, could constitute “abandonment” Malepend upon the extent to which
the MLC, 2006 contains an obligation to repatridie seafarer in such a case (reference
was made in this connection to Standard A2.5, papdg3). The link between the draft
instrument and the MLC, 2006 would, of course, beiaus if the future provisions were
actually part of the MLC, 2006. But, because ofddeantage just referred to, even if it is
decided to include the provisions in another insgunt, it is suggested that the link with
the MLC, 2006 should be retained. The draft insenmif it were considered as a stand-
alone instrument (i.e., with inclusion of the ititied parts), would still incorporate by
reference the requirements of the MLC, 2006 relevarthe concept of abandonment
(see, for example, paragraph 3 of “The Standardhendraft instrument, read with (the
currently italicized) paragraphs 1(d) and (e) & groposed provisions on definition and

8 Articles XIV and XV of the MLC, 2006 address theopedures for amendment once the Convention contes i
force. It is anticipated that this will happen i014. Article XIV provides that the MLC, 2006 (any provision -
Articles, Regulation®r theCode,Parts A and B) can be amended by the Internatibabbur Conference (ILC)
under article 19 of the ILO Constitution. In adalitj theCode(Part A “Standards” and Part B “Guidelines” and th
related appendices) can be amended by a simplifiecglerated amendment process, provided that ete an
amended provisions come within the scope of thstiexj Articles or Regulations. If a new Regulatisrrequired,
the Article XIV process would have to be used. Tihi®lvesexpress ratificatiorof either the entire amended MLC,
2006 (for non-ratifying Members) or the amendmeniy dor ratifying Members by the same number of Mems as
are required to bring the MLC, 2006 into force. Tdecelerated process under Article XV is based daca
acceptanceprocedure similar to the approach adopted in octiore with amendments to IMO Conventions. Under
this procedure, amendments to the Code are adbgtadSpecial Tripartite Committee and submitteths ILC for
approval. Approved amendments are then circulaiestates that have ratified the MLC, 2006. TheeStatill be
bound if they have not notified the ILO of theirsdgreement within a set period (from one to tworgjeain
amendment will enter into force (six months aftee end of the period) unless more than 40 per akrdtifying
States that represent not less than 40 per cetfiteofvorld gross tonnage of the ships of the ratgybtates have
formally expressed disagreement. After the amendrmeters into force the MLC, 2006 can only be rdifin its
amended form.

° Guideline B2.5, para 1(b)(iii).



7.

10.

11.

scope). Non-parties to the MLC, 2006 would not bard by the provisions establishing
those requirements, but (because of the incormordiy reference) they would have to
respect the basic requiremefits.

B. The other main consideration which the Joint Mifgg Group would no doubt wish to
take into account is the need for rapid interventoy the financial security system to
assist the victims of abandonment, and consequénélyneed for as much clarity as
possible in the formulation of the conditions fotervening. lllustrations are given below
in the context of specific provisions in the dra$trument which take this consideration
into account.

The Draft Instrument: Comments on specific provisi®

Some of the provisions in the draft instrumenat @ot the subject of comment. This is the
case of text which essentially reflects wording/angbrinciples that appeared acceptable at
the 8th Session of the Joint Working Group.

Preamble

In the event that the Joint Working Group recands that the new provisions take the form
of a stand-alone instrument, then it is suggedtatl d Preamble would be appropriate. The
draft instrument has not set out the details ofgbssible content of a Preamble. However,
references to the IMO/ILO Guidelines attached tedRgion A.930 (22) and the MLC, 2006
and, also, possibly, the Work in Fishing Convent2®07 would be relevant.

Objectives and general principles

Paragraph land the concept of stating the objectives drawsnugdeas in suggestions for
wording submitted to the"™7session of the Joint Working GrotipParagraph 2reflects the
views of the 8 Session regarding the need to clarify the relatigm between these
provisions and any remedies that a seafarer mayhalge under relevant national laws, and,
in particular, to clarify that the intention of tligaft instrument is to supplement existing
rights that seafarers may have, but it is not idéehto result in dual recovet§.The
proposed wording draws upon the wording regardirgggrvation of existing rights that is
now in the MLC, 2006, Standard A2.6, paragraph &esking seafarers’ rights in the event
of a ship’s loss or foundering?aragraph 3,is in italics as it,in effect, reproduces text
regarding substantial equivalence already fourthenMLC, 2006.

Definition and scope

As indicated above, the definitions under treading would not be included if the new text
is integrated into the MLC, 2006. However, in vienthe considerations discussed above at
point 6A, as to how a stand-alone instrument cauéite a link to the MLC, 2006, all the
provisions in this part of the draft instrumentemeince corresponding provisions of the
MLC, 2006.

Paragraph 2deals with the general application of the drastimment. The MLC, 2006 does
not contain a general limitation based on Grossnage; but it does have specific provisions

9 They would be in a comparable position to coustvigaich ratify the Merchant Shipping (Minimum Stands)
Convention, 1976 (No. 147), with respect to the v@mtions referred to in its appendix that they haweratified.
" provision of financial security for abandonmenseffarers Submitted by the United States, IMO Doc. No.
IMO/ILO/WGLCCS 7/2/4

12 supranote 2, paras 17 and 18. THeSession agreed to include this idea as a footnatadraft text.
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regarding application on various matters based oms$Tonnage and/or trade. The 8th
Session left open the question of whether theunstnt as a whole would apply to all ships
irrespective of tonnage or trade, although it apge#hat the certification requirement would
apply only to ships engaged in international vogddeThe intersessional cooperation
discussions referred to above appeared to envasagéential limitation on application based
on Gross Tonnage. All options proposed are refieatethe draft instrument in italics.
However if an amendment to the MLC, 2006 was recemued, which differed from its
current scope of application, then a provision réigg application to a specific tonnage
would be needed.

The question of the extension of the scopdifmssengaged in fishing was left in abeyance at
the 8th Session. The draft instrument does notatora provision on this matter; however,
based on a suggestion made at the 8th Sessiorgragaina3 could be amended to add the
phrase br to ships engaged in fishing or in similar putsuiinless provided otherwise under
the law and practice of the Party whose flag thip $les.” Although the MLC, 2006 does
not apply to ships engaged in fishing because afeesion by the ILC to develop a
Convention devoted to addressing the particularitiethat sector, provisions of the MLC,
2006 could, from a legal perspective, be extendedolver fishing vessels, “if expressly
provided”. In the event that fishing is includedynsideration may need to be given to
whether all ships engaged in fishing would be cegietf an amendment to the MLC, 2006 is
recommended, then a provision “expressly providbtigerwise” ( e.g., coverage for all or
some category of fishing vessels, perhaps alongrtbe suggested above) would need to be
included in the proposed amendments.

Paragraph 5reflects the concept of port State control alreadytained in the MLC, 2006,
Article V, paragraph 4. However it is not in itai; the draft instrument because it relates to
the question of whether there is a recommendatoantend the MLC, 2006 and whether
there are additional recommendations with respectadding a reference to the draft
instrument or relevant Regulation to Appendix AarAd A5-111.** Paragraph 6reflects the
concept of “no more favourable treatment” in thenteat of port State control. This is
already contained in the MLC, 2006, Article V, pguaph 7.

The Standard

Paragraph 3of the proposed Standard delimits the concepbahdonment. Following the
approach in the Guidelines attached to IMO ResmiufA.930 (22), it seeks to clarify the
concept rather than to define it. As noted in tegort of the 8 Session, all seafarers are
entitled to coverage for repatriation, which iswged by the requirement in the MLC, 2006
for financial security (a topic that must be set muthe seafarers’ employment agreement
and also verified on flag State inspections). Hosvethere is a concern that, as a practical
matter, the needs of seafarers that are abandoagdnot be adequately covered under
existing mechanisms. The main concern in the prggsovision has been to provide the
administrators of the financial security systemhwitear directions as to the cases which
constitute abandonment (referred to under the Gémmymments, at point 6B above).
Accordingly, rather than seeking to agree on alsidgfinition, which may not be easy, it

13 Supranote 2, paras 43-45 and Appendix |I.

% In the event there is a recommendation for an @ment to the MLC, 2006 consideration should alsgiken to
amendments to the provisions setting out the comteseafarers’ employment agreements.



seems preferable for the Joint Working Group tdk $eedentify the kinds of cases in which
seafarers are clearly in need of support from anfoal security system of the kind
envisaged. Three possible cases are set out imadypphs (a), (b) and (c) of paragraph 3.

(a) Subparagraph (a), relating to where a shipownés faimeet its repatriation obligations is
linked to the existing flag State obligations unBegulation 2.5, paragraph 2 and Standard
A2.5 paragraphs 1 and 2 and 5 of the MLC, 2006jngivdue consideration to the
provisions in Guideline B2.5.1.

(b) The lack of maintenance and support, referred tosubparagraph (b), is generally
recognized as an element of abandonment: the doofethis concept is clarified in
paragraph 4

(c) The concept of a unilateral severance by the shipowf ties with a seafarer, which was a
key element of the definition of abandonment atdhsession of the Joint Working Group
and was proposed in a definitidnhas been placed in subparagraph (c) after thertame
specific cases in (a) and (b). As administratorghtnhave difficulty in determining whether
or not ties have been completely severed in aquéati case, the focus is given to cases (a)
and (b), with (c) being designed as a catch-alligion to covers cases of abandonment
that fall outside (a) and (b).

15. Paragraphs 5 to 1ket out the requirements for an Abandonment SgcQgrtificate for the
purposes of the Joint Working Group discussion. yThee not italicized in the draft
instrument although they might possibly overlaphvekisting provisions in the MLC, 2006.
In the event that a recommendation is made thahéimeprovisions should take the form of
an amendment to the MLC, 2006, these paragraphddweeed adjusting depending on
decisions that are made regarding the scope ofcagtiph and whether a certificate needs to
be issued separately from the MLC, 2006 certifaati

16. Paragraphs 5 and @rovide that a certificate may be issued by thenmetent authority
and/or possibly a Recognized Organization or, &n¢hse of a stand-alone instrument any
other entity that is authorized, for a period neteeding five years. The former issue was
not addressed at the 8th Session of the Joint Wgrdroup. It is noted that, at this 8th
Session, a concern was expressed about possibleisitiative burdens if the requirement to
issue certificates covered all ships engaged iermational voyages. The five-year period
referred to in paragraph 6 is intended to coinewite other ship certification requirements.
If the instrument is to cover ships in general (wiit, e.g., any tonnage limitation), as
discussed in paragraph 11 above, it would stilldnee be determined whether or not the
certification requirement should be limited to shgbove a certain tonnage and/or engaged
in particular trades. This is why a possible liida of this kind has been noted inside
square brackets in paragraph 5 of the Standaitdslfiecided to integrate the new provisions
into a Standard which would be part of the MLC, @0the proposed wording might also be
modified so as to allow for certification with resp to abandonment security to be

15 Supra,note 2, paras 60ff and the definition of abandamnire Appendix Il. Although a unilateral severarafdies
is characteristic of abandonment (see the Guidelimeler Resolution A.930(22)), it may not alwaysahesssential
element: there could be cases where seafarerseprived of maintenance and support without a te¢akrance of
legal ties and possibly cases where a total severaf legal ties is accompanied by adequate conapenys
measures avoiding any need for recourse to a fiabsecurity system.
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incorporated in or attached to the certificate éssunder Regulation 5.1.3 of that Convention
(for ships that must be certified under the MLCO@F’.

Paragraph 7sets out alternatives regarding the form of afegate. The proposed content is

drawn from the IMO/ILO Guidelines set out in IMO $dution A.930 (22) and reflects the

discussion at the 8th Session. The Standard camlolysrefer either to minimum content or

to a model certificate. This possibility is alsdleeted in the proposed Appendix. The
requirement for the certificate to be in Englishb&ssed on the MLC, 2006 requirements
related to port State control.

Paragraph 8addresses the question of record keeping anddtess to information about
documentation filed in the flag State and, if r@ely access for inspection in foreign port
States. The square brackets reflect differing otias to wording for access, depending on
the decision as to application. The requiremenpfisting inparagraph 9is also drawn from
the MLC, 2006 and the submissions to Joint Workanmgup sessions.

Paragraph 10tentatively refers to the circumstances for widlvdal, a question that was
raised at the 8th Session of the Joint Working @rdine extent to which such a provision is
appropriate and its precise content would depenthemature of the system adopted by the
flag State.

The reference irparagraphll to a certificate constitutingorima facie evidence of
compliance is intended to explain the raison d’'é&fethe flag State inspection and
certification system of the MLC, 2006, which is popted by port State control. Although it
is not italicized, in the event that the certifedbrms part of the MLC, 2006 on-board
documentation that is subject to inspection in & [iate, this provision would not be
necessary.

Paragraphl2 of the proposed Standard seeks to combine, using suncrete terms, two
considerations put forward at th® 8ession, namely that “in the event of abandonrtrent
financial security system shall come into effeattiahat seafarers must have a right of direct
access to the financial security system.

In paragraph 13 the words placed inside square brackets reflecoraroversial aspect,

relating to the payment of outstanding entitlemeimsluding accrued wages. Obviously,
those contractual obligations — and in particuler dbligation to pay wages on time and in
full in accordance with Regulation 2.2 and Stands2d® of the MLC, 2006 — must be

properly enforced. The question under consideragphowever, whether or not the failure
by shipowners to meet those obligations shouldnbkided among the items to be covered
by the financial security system. Since such irolusvould be a means to ensure full
payment, in addition to any other legal remediesaaly available, it could be an appropriate
subject for an amendment to the MLC, 2006. Howetlaate could be legal difficulties if it

was desired to introduce an amendment of this kieohg the accelerated amendment
procedure under Article XV of that ConventibnAs discussed above, if contractual
obligations, in particular the payment of wage® aot being met by the shipowner, the
seafarers have a right to be repatriated and teivegayment of the associated costs.
Shipowners are obliged to provide financial segunibhder Regulation 2.5 regarding those
obligations. However the purpose of this finangaturity is “to ensure that seafarers are

% However, if this option is adopted, the Gross Tamand other criteria concerning the kinds of skiired to
have the financial security certificate would hawecorrespond to those laid down in Regulation®df.the MLC,
2006.

17 See note 8upra.
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duly repatriated”. The recuperation of accrued ishpaages would thus be outside the scope
of the financial security under Regulation 2.5.isltnoted that the provision of financial
security by shipowners is also required for oneeaspf the provisions on shipowners’
liability under Regulation 4.2, but this liabilitglates to compensation for death or long-term
disability due to occupational injury or illnesstazard.

The question of whether there should be angtcaints (either a minimum or a maximum)
on the amount of accrued wages, and, possibly, @isthe inclusion of other assistance
related claims, that could be recovered underybtem, was also raised at the 8th Session of
the Joint Working Group and not resolV&dany limitations of this kind, if permitted, might
take account of whether seafarers are already qieateby minimum coverage provisions
such as those required by tBenvention concerning the Protection of Workersi@k in

the event of the Insolvency of their Employéw.173).

Paragraph 14clarifies the scope of coverage in the contextepfatriation. This provision
may need to be adjusted to take into account titiex coverage under the MLC, 2006 as
there may be some overlap.

Paragraph 15(which would be redundant if it is recommendedt ttkee provisions be

included in the MLC, 2006) contains the substantdehe last sentence of Article VI,

paragraph 2 of that Convention. It is importantt theembers of the Joint Working Group
keep in mind the special status of the GuidelingRart B of the Code of the MLC, 2006.

The Guideline

The first sentence phragraph lof the proposed Guideline is based on the recordatem

of Government representatives on a provision foictwhthe Shipowner and Seafarer
representatives could not agree. The Seafarerstiggosvas that the financial security

system should be arranged by the shipowners coedtelf the proposed Standard were
included in the MLC, 2006, the governing proviswould be Regulation 2.5, paragraph 2,
under which each Member (a State Party to the Guiou® is to “require ships that fly its

flag to provide financial security ...".

Paragraph 2is in line with consideration B of the General Goent at paragraph 6 above,
namely to ensure a speedy response to requestiédr

Paragraph 3provides guidance regarding the approaches th&sSRarty to the instrument
should consider when fulfilling their ship certditon requirements

18 Supra note 2, paras 63- 69. This question was not vesdh the intersessional discussions.



Proposal for the text of a draft instrument

Provision of financial security in case of abandonment of seafarers

NOTE:

1. Text that isitalicized would not be included if it is recommended that pinevisions take the
form of a Standard and Guideline that would be ameradment to the Maritime Labour
Convention, 2006.

2. In this draft instrument, the term “Party” has besed for the sake of convenience. Depending
upon the form that the draft provisions will takbis term may be changed to “Contracting
State”, for example, or to “Member” if it is recoremded that the provisions should be
introduced by way of amendment to the MLC, 2006ber included in a protocol to that
Convention.

Preamble

[Recalling the IMO/ILO Guidelines on Provision oinBncial Security in Case of Abandonment
of Seafarers adopted in 2001 by....(IMO Resoluti@3®(22)]

[Recalling MLC 2006, relevant provisions]

[Recalling Work in Fishing Convention, 2007 (No8)L&elevant provisions]

Objectives and general principles

1. This [instrument] establishes requirements tsuem the provision of a rapid and effective
financial security system to assist seafarersearetfent of abandonment.

2. The provisions in this [instrument] are not imded to be exclusive or to prejudice any other
rights, claims or remedies that may also be aviglabbcompensate seafarers who are abandoned.
They are, in addition, without prejudice to thenpiple that the same set of circumstances should
not, give rise to a [dual recovery] [double indetyhi

3. For the purposes of [this instrument] a Partyigrhis not in a position to implement the rights
and principles in the manner set out in this [imstrent] may, unless expressly provided
otherwise in this [instrument], implement them thgh provisions in its laws and regulations or
other measures which are substantially equivalerihé provisions of this [instrument]. Any law,
regulation, collective agreement or other implenmentmeasure shall be considered to be
substantially equivalent, in the context of thistinment, if the Party satisfies itself that:

(a) it is conducive to the full achievement of gemeral object and purpose of the
provision or provisions in this [instrument], and

(b) it gives effect to the provision or provisiafghis [instrument].

Definition and scope

1. For the purposes of this instrument and unlessiged otherwise in particular provisions,
the term:



(@) shipowner means the owner of the ship or another organizatorperson, such as the
manager, agent or bareboat charterer, who has assuthe responsibility for the operation
of the ship from the owner and who, on assuming sesponsibility, has agreed to take over
the duties and responsibilities imposed on shipesvireaccordance with this [instrument],
regardless of whether any other organization orgoas fulfil certain of the duties or
responsibilities on behalf of the shipowner;

(b) seafarermeans any person who is employed or engaged orsworkny capacity on board a
ship to which thiginstrument] applies;

(c) ship means a ship other than one which navigates exalysin inland waters or waters
within, or closely adjacent to, sheltered watersaoeas where port regulations apply;

(d) requirements of the Conventiomeans the requirements of the Maritime Labour Cotoas,
2006;

(e) seafarers’ employment agreemenivhich includes both a contract of employment and
articles of agreement, means a seafarers’ employnagmeement conforming to the
requirements of th®laritime Labour Conveiion, 2006;

2. This [instrument] applies to all ships [of greatthan [200][500] Gross Tonnage], whether
publicly or privately owned, that are ordinarily gaged in commercial activities

3. This [instrument] does not apply to ships ofditenal build such as dhows and junks and
warships or naval auxiliaries.

Except as expressly provided otherwise thidrimsent] applies to all seafarers.

5. Each Party may also verify that ships callingtsnports, in the normal course of business or
for operational reasons, are in compliance with flmstrument] and, if they are found not to
conform to the requirements of this [instrumentfyntake steps to ensure that they shall not
proceed to sea until the non-compliance has bexified.

6. Each Party shall implement its responsibilitiesder this [instrument] in such a way as to
ensure that the ships that fly the flag of anye&sthat has not ratified this [instrument] do
not receive more favourable treatment than the siiat fly the flag of any State that has
ratified it.

The Standard

1. Each Party shall ensure that a financial secwwystem meeting the requirements of this
Standard is in place for ships flying its flag.

2. The financial security system shall provide cliraccess, sufficient coverage and expedited
financial assistance, in accordance with this Steshdto any abandoned seafarer who was
employed or engaged or working in any capacity ship flying its flag.

3. For the purposes of this Standard, a seafaadiristdeemed to have been abandoned where, in
violation of the requirements of the Conventiontloe terms of the seafarers’ employment
agreement, the shipowner:

(a) fails to cover the cost of the seafarer’s repatmator
(b) has left the seafarer without the necessary maant@and support; or
(c) has otherwise unilaterally severed their ties \thi seafarer.

10
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For the purposes of this Standard, necessarymtem@ince and support of seafarers shall
include: adequate food, clothing, accommodationcesgary medical care and other
reasonable costs or charges arising from the alnaneiat.

Each Party shall require ships that fly its fladnich are [X Gross Tonnage and above and]
engaged in international voyages or voyages betweets in another country] to carry an
Abandonment Security Certificate certifying thae theafarers on the ship concerned are
covered by a financial security system complyinthwine requirements of this Standard.

The Abandonment Security Certificate shall be idsdoea ship by the competerduthority or
by [a recognized organization] [any other entityjlydauthorized for this purpose, far
period not exceeding five years

[The Abandonment Security Certificate shall bawdh up in the form corresponding to the
models given in Appendix xX. ] [The Abandonment @&y Certificate shall contain the
information required in Appendix xX]. It shall be English or accompanied by an English
translation.

A copy of the Abandonment Security Certificateals be deposited with the competent
authority and shall be [made available in accordawith national laws and regulations,
upon request, to seafarers, flag State inspectarorized officers in port States, and
shipowners' and seafarers' representatives][ [feayiwhen required, to the port State].

9. The Abandonment Security Certificate shall bst@d in a prominent position in the seafarers’

10.

11.

12.

13.

accommodation. Where more than one certificatedsired to cover all seafarers on board a
ship, all such certificates shall be posted.

The Abandonment Security Certificate shall litadvawn by the competent authority if there
is evidence that the ship concerned does not comiitythe requirements of this Standard.

A valid Abandonment Security Certificate sHadl accepted by other States Party as prima
facie evidence that the ship is in compliance \htinrequirements of this Standard.

Assistance provided by the financial secuntstam shall be granted promptly upon request
made by or on behalf of the seafarer concernedsapported by the necessary justification
of entitlement in accordance with paragraph 3 above

Assistance provided by the financial securiystem shall be sufficient to cover the
following:

(@) [outstanding entitlements of the seafarer, inclgdithree] [four] [months oflaccrued
wages;]

(b) all expenses reasonably incurred by the seafamehiding the cost of repatriation by
appropriate and expeditions means (normally byaaid) transport of personal effects;

(c) the cost of necessary maintenance and support fnr@mact or omission constituting
abandonment until the seafarer’s arrival at thei@son of repatriation.

14. For the purposes of this Standard, the repatmicof the seafarers shall be provided by

appropriate and expeditious means, normally by aid include provision for food and
accommodation of the seafarers from the time oVitepthe ship until arrival at the
seafarer's home, necessary medical care, passdggasasport of personal effects and any
other reasonable costs or charges arising fromtthadonment.

11



15. Each Party shall give due consideration to impletimgnits responsibilities under this
Standard in the manner provided for in the Guidelrelow.

The Guideline

1. The financial security system required by than8ard may be in the form of a social
security scheme or insurance or a national funatber similar arrangements. The form
should be determined after consultation with thep@hiners’ and seafarers’ organizations
concerned.

2. In implementation of paragraph 12 of the Staddéirtime is needed to check the validity of
certain aspects of the seafarer’s request, thisuldhoot prevent the seafarer or a
representative from immediately receiving such pafrtthe assistance requested as is
recognized as justified.

3. A Party may fulfil the certification requirementf this Standard by issuing individual
Abandonment Security Certificates bearing the paldrs of each ship or, alternatively, may
issue an Abandonment Security Certificate appleablall ships flying its flag.

Appendix XX

[Model Form for] [Mandatory Content of] an Abandonment Security Certificate

1 name of the ship;

2 port of registry of the ship;

3 call sign of the ship;

4 IMO Number of the ship;

5 name and address of the provider of the finarsgalrity;

6 contact details of the persons or entity resgm@gor handling seafarers’ requests for relief;
7 name of the shipowner;

8 period of validity of the financial security; and

9 an attestation that the financial security méegequirements of the Standard.

Alternatively, a qodel certificate could be adop#toing the lines of the existing IMO certificates
t
submitted to the 7Session.
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