Termination of employment digest

Chile
Sour ces of regulation

Asisthe casein mogt Latin American countries, the Congtitution of Chile regulates and protects
the freedom to work. Art. 19(16) of the current verson, adopted in 1980, aludes to this concept in
generd terms.

Themain legd source of regulation on termination of employment isthe Labour Code (LC), which
was completdy recast in January 1994, setting out systemdticaly, and in a gngle text, dl the laws
amending the 1987 Code (Title V of the Act No. 19010 of December 1990 governs termination of
employment).

In addition to the LC, the other sources of labour law are collective agreements, case law and
adminigtrative precedents based on lega opinions. Collective agreements may be forma or informdl
(sec. 314, LC). Legd opinions may be issued by the Labour Secretariat, either ex officio or a the
request of the parties, in order to identify the content and scope of Iabour law.?

Although secs. 153-157 of the LC establish the obligation to prepare work rulesin the case of
undertakings employing 25 or more permanent workers, these rules relate mainly toAsafety and hedthi
standards, which, gpart from their contravention and respective sanctions, do not affect termination of
employment.

Scope of legidation

The Labour Code (LC) applies to labour and employment relations between workers and
employers. It does not apply to Acivil servants employed in centrdized or decentrdized date
adminigration, the National Congressand Judiciary, or to workersin state undertakings or ingtitutionsor
workersemployed in bodiesto which the State contributes, participatesor is represented, provided that
such workers are governed by a specid law Yet, the provisions of the LC apply to aspects not
regulated by the specia statutes, except where LC provisions are not compatiblewith the said statutes
(LC section 1).

Services rendered by persons who work ether directly with the public, or intermittently or
sporadicdly a home, are not consdered as involving employment contracts, and therefore fall outsde
the LC (sec. 8). Graduates of inditutions of higher education or professond technical taning
programmes, for a specified period, ae dso excluded while they are fulfilling work-experience
requirements.

Home work, which is regarded as a dependent or independent relationship determined by the
parties themsalves, is governed by specid legidation (Act No. 19250).

1 Updated to January 2001

2 Legal opinions are binding only upon civil servants. Although not binding on the judiciary, they are taken
into serious consideration. If thereis adiscrepancy between an administrative decision and case law of the court,
however, the latter prevails.
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Contracts for apprentices, agricultural workers, stevedores, seafarers and casua port workers,
and workersin private homes (domestic workers) are covered as specid contracts under Titlel1 of the
LC.

Contracts of employment

Pursuant to sec. 7 of the LC, an individua contract of employment is an agreement between an
employer and a worker, by which the latter agrees to render services under the supervison and
immediate direction of the former, who agreesto pay an agreed remuneration for those services.

Within the scope of the generd regulation, temporary, part-time, replacement and other forms of
work may be performed, although there is no specid regulation promoting such forms of work.

The LC makes no presumption that the contract of employment is indefinite when the
corresponding period of serviceisnot expressy specified. However, afixed-term contract may not be
meade for aduration of more than one year. Furthermore, a worker who pursuant to two or morefixed-
term contracts of employment has performed discontinued work during twelve months or more, over a
period of fifteen months, is presumed to have been hired under apermanent contract of employment as
from the date of the first contract.

Managers and skilled employees (i.e. employees who hold atechnical or professona diploma
from superior educationd inditution) may, however, be taken on under a fixed-term contract of
employment for aduration not exceeding two years.

The continued performance of services dter the end of a fixed term contract transforms such
contract into one of indeterminate duration (sec. 159). The sameruleapplies after the second renewa of
afixed term contract.

Termination of employment

Termination of contracts of employment, not at the initiative of the employer, may be effected:
by the mutua agreement of the parties;

through the resignation of the worker (with at least 30 days: notice);

through the desth of the worker;

upon expiry of the agreed term of the contract or completion of the service for which the contract
was made;

by unforeseen events, and
by force majeure.
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Termination of employment at the initiative of the employer

Chile abolished the concept of desahucio (thet is, termination without a cause being stated) in
1990 and replaced it by requirements of the undertaking, establishment or service, resulting from
sreamlining or modernization activities, reduced productivity, changesin market or economic conditions
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which impaose the need to lay off one or more workers, and the worker=slack of technica or job skills
(sec. 161(1)). Nevertheless, desahucio has been retained as grounds for the termination of domestic
saff; persons occupying positions of trust; and persons representing the employer, such as managers,
assSgtant managers, agents or other types of representatives, provided that they have generad
adminigtrative competence.

Theemployer may dismissaworker for misconduct (sec. 160, LC) or onthegroundsof failureto
meet the requirements of the undertaking (sec. 161, LC). Thecontract of employment may beterminated
without entitlement to compensation in the following indtances:

C  dishonedty, acts of violence, insult or seriousimmora behaviour duly proven;

C  negotiations conducted by the worker within the norma functions of the enterprise and which
might have been expresdy forbidden, in writing, within the terms of the contract made with the
employer;

C  unjudified absence from work for two consecutive working days, two Mondayswithin aperiod o
onemonth or atota of three dayswithin the same period; smilarly, absencewhichisunjustified or
without advance notice by a worker respongble for a process, task or machine when such
absence entails disruption in the rest of the service or production process,

C  @bandonment of work by theworker, whichisdefined as: leaving the workplace without proper
notice or valid reason during working hours, and without authori zation from the employer or hisor
her representative; and unjudtified refusd to perform the assigned task under the agreed terms of
the contract of employment;

C acts forgetfulness or cardlessness serioudy affecting the safety or operation of the establishment,
safety or activity of the workers, or their hedlth;

C  ddiberate materid damage to the plant, machinery, tools, work implements, goods or
merchandise; or

C  s=riousbreach of the obligations under the contract of employment.

TheLC prohibits dismissal without just cause and subjectsthedismissal of women on thegrounds
of maternity to prior authorization of ajudge. This protection coversthe period from conception up to
oneyear after post-nata leave, and rendersdismissd of afemaeworker during thisperiod null and void.

Notice and prior procedural safeguards

Termination without a cause being Sated (desahucio) of persons with capacity to represent the
employer, or domestic staff, must be notified in writing, 30 daysin advance, and copied to the relevant
labour inspectorate. Advance noticeis not required if theemployer paysthe worker cash compensation
equivaent to the last monthly remuneration earned.

Written notice of justified dismissa should be ddlivered to theworker, persondly or by registered
|etter, to the domicile stated in the contract. Such notice needs to state the reasons for dismissdl, the
factson which dismissal isbased, and the status of socid security contributions(sec. 162, LC), and mugt
be copied to the labour inspectorate. The letter must be sent within three working days following the
remova of the worker (3x daysif the termination is due to force majeure).
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If thereason is, as stated in sec. 161 of the LC, based on theArequirements of the undertaking,
theworker must be given notice, copied to the reevant inspectorate, at least 30 daysin advance, except
if compensation is paid corresponding to the last monthly pay earned. Furthermore, the notice must
precisaly indicate the total amount to be paid in accordance with the provisons of sec. 163.

Failureto comply with the abovementioned requirements (sec. 162, LC) will nullify thedismisd,
without prejudice to the prescribed adminigtrative sanctions.

Judicid authorization is required for the dismissal of persons entitled to trade union immunity or
women entitled to maternity protection.

In the case of dismissals made on the grounds of the requirements of the undertaking, thereisno
requirement for prior consultation with trade unions or for adminigrative intervention.

Sever ance pay

Inthe case of the requirements of the undertaking (sec. 161, LC), compensationispayable (unless
an individud or collective agreement is made with more favourable terms) equivaent to 30 days of the
last monthly remuneration earned, for each year of service worked and fraction greeter than six months.
The upper limit is 330 days for workers with a contract in force for one year or more (sec. 163, LC).

If adismissa for misconduct or for the requirements of the undertaking is declared unjudtified,
unfair or unlawful, the abovementioned compensation isincreased by 20 per cent (which may befurther
increased by up to 50 per cent in specific cases if there is deemed to be no plausible reason for
dismissal).

There is the possbility for an agreement to be made on a compensatory indemnity, from the
beginning of the saventh year of employment up to the end of the 11th year of the employment
relationship. (For persons hired after 14 August 1981 the limit of 11 yearsis ; thereis no limit for
persons hired before thisdate. Under these agreements, acontribution of 4.11 per cent to 8.33 per cent
of the remuneration is deposited in an insured pension fund (sec. 164, LC).)

Regardless of the cause of the termination of employment, workersin private homesareentitled to
compensation paid by the employer in an amount equivaent to that which has been previoudy described
(see above).

Avenuesfor redress

A worker who feds his or her dismissd is unjudtified or improper may bring aclaim before the
Labour Court within 60 working days (secs. 170-171, LC).



