Termination of employment digest

Australiat

Sour ces of regulation

The centrd piece of federd legidation governing the termination of employment in Audrdiaisthe
Workplace Relations Act 1996 (WRA) (as supplemented by the Workplace Relations Regul ations 1996
(WRR)). In addition, the dates of Audtrdia, with the exception of Victoria, have unfair dismissa
legidation which employees covered by state awvards may beentitled to use. Collective agreementsand
awards may aso form a supplementary source of regulation of termination of employment.

Other legidation relevant to termination of employment in the private sector is the Sex
Discrimination Act 1984, the Racid Discrimination Act 1975, the Human Rightsand Equal Opportunity
Commisson Act 1986 and the Disability Discrimination Act 1992. Giventheextengvelig of groundson
which employment may not beterminated inthe WRA (sec. 170 CK(2), WRA), employeescovered by
the it may be able to dect under which legidation to bring a cdlam of discriminatory dismissd. Anti-
discrimination legidation dso exidsin dl sates of Audrdia

All employees who are not covered by the WRA, or dtate legidation, may bring a wrongful
dismissd claim at common law. Caselaw decided under the WRA, and under the previouslegidation, is
also asource of regulation

Scope of legislation

With respect to dlegationsthat adismissal washarsh, unjust or unreasonable, the WRA and WRR
cover (apart from some employees of State governments) employees covered by federal awards and
employees of congtitutional corporations. They also cover watersdeworkers, maritime employees, and
flight crew employed in the course of interstate or internationa trade or commerce (sec. 170 CB(1),
WRA). Regarding an alegation that adismissa wasdiscriminatory, in breach of notice, or inviolation of
the notice requirementsin relation to collective dismissas, the WRA and WRR cover dl such employees
who are not excluded (sec. 170 CB(2), (3) and (4), WRA). The WRR excludes the following
employees from the WRA (Reg. 30B, WRR):

C  employees engaged for a specified period of time or specified task;
probationary employees,

casud employees engaged for aAshort periodi2;

trainees, and

non-award employees earning more than A$64,000 (indexed) per year.
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In addition, daly hire employees in the building and mest indudtries, seasona weekly hire
employees in the meat industry and certain seefarers are excluded from the notice requirements of the
WRA but are covered by the anti-discrimination provisons®

1 Updated in January 2001 by Ms Anna Chapman, Senior Lecturer, Law School, Univ. of Melbourne
2 The WRR defines the concept of ‘casual employees engaged for a short period of time' by providing (regulation 30B(3)) that a casual employee
is taken to be engaged for a short period unless the employee is engaged by the employer on aregular and systematic basis for a period of at least 12

months and the employee had a reasonable expectation of continuing employment by that employer.
3 The amount is currently A$71,200 for the 2000-2001 financia yesr.

4 That is, these employees are not covered by secs. 170 CL and 170 CM of the WRA but are covered by sec. 170 CK(2) which deals with
prohibited grounds of dismissal (Reg. 30BA).
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Contracts of employment

For the purpose of establishing the ambit of the WRA, the WRR contains definitions of fixed term
employees, casua employees, probationary employeesand traineesl Each of these dasses of employee
isexcluded fromthe WRA. Notably, aprobationary period must be determined in advance and cannot
last for more than three months, unless such longer period isAreasonablef having regard to the natureand
circumstances of the employment.

Termination of employment

Employment can terminate, without being considered aAdismissal(:

by mutua agreement of the parties;

by the death of one of the parties;

if the employee resgns by giving any agreed period of notice;

if the employment contract is frustrated by a supervening event beyond ether party=s control; or
for fixed-term or casud contracts, upon the expiry of the agreed term or task.
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Termination of employment at
theinitiative of the employer

The employer can terminate the employment of those who are not covered by the WRA, any
unfair dismissa legidation, or any award or collective agreement governing termination by gving the
contractual period of notice or, if no notice period has been agreed, reasonable notice.

Under the WRA, an employer must:

C  ensure the dismiss is not harsh, unjust or unreasonable (for those employees to whom this
requirement applies (see above));

C  enaurethedismissa isnot on a prohibited ground (see below);

ensure statutory notice periods are complied with (see below); and,

for dismissasof 15 or more employees on economic, technologica or structura grounds, consult
with any unions of which its employees are a member and notify the government.

Sec. 170 CK(2) of the WRA sets out grounds on which termination is prohibited, including:
temporary absence of work because of illness or injury (as defined by Reg. 30C(1), WRR);
union membership or activity;

non-membership of aunion;

acting, or seeking to act, as an employees’ representative;

the filing of acomplaint or participation in proceedings againg the employer;

absence from work during maternity or parentd leave;

race, colour, sex, sexud preference, age, physcd or menta disability, maritd datus, family
respongbilities, pregnancy, religion, politica opinion, nationa extraction or socid origin; and

C  refusd to negotiate, agree to or amend a workplace agreement.

However, atermination based on the above grounds will be lawful if it is based on the inherent
requirements of the position (sec. 170 CK(3), WRA) or, for employees of rdigious inditutions, if the
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1 Respectively defined in Reg. 30B(1)(a) and (b), Reg. 30B(1)(d) and 30B(3), Reg. 30B(1)(c) and Reg. 30B(1)(e).
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termination is in good faith and to avoid injury to the religious susceptibilities of adherents (sec. 170
CK(4), WRA).

Notice and prior procedural safeguards

The WRA setsout statutory natice periodswhich must be complied with, unlessapaymentinlieu
of noticeismade or the dismissdl ison the grounds of seriousmisconduct (sec. 170 CM(1), WRA). The
notice periodsrange from oneto six weeks and depend on the empl oyeesslength of serviceand whether
the employee is more than 45 years old (sec. 170 CM(2) and (3), WRA).

For dismissas of 15 or more employeesfor reasons of an economic, technologica, structural or
smilar nature, natice of contemplated dismissas must be given to the Commonwedth Employment
Service (sec. 170 CL, WRA). Inaddition, an employer must consult any trade union of which any of its
employeesisamember regarding contemplated dismissas, including the reasonsfor theterminations, the
employees likdy to be affected, the timing of the terminations and measures to avert or minimize the
effects of the terminations (sec. 170 GA, WRA).

Sec. 170 CG(3) of the WRA setsout the procedura aspectsthat the Commissonwill consder in
determining whether adismissa washarsh, unjust or unreasonable (see abovefor those employeeswho
are able to make such an dlegation). These include:

C  whether there was a vaid reason for the termination related to the capacity or conduct of the
employee or the operationd requirements of the employer;

C  whether the employee was notified of that reason;

C  whether the employee was given an opportunity to respond to any reason related to hisor her
capacity or conduct; and,

C  for terminations relating to unsatisfactory performance, whether the employee had been warned
about unsatisfactory performance (sec. 170 CG(3), WRA). In addition, sec. 170 CA(2) of the
WRA gatesthat the aim of the procedures and remedies under that Act isto ensure aAfar godl
round@ to employers and employees.

Severance pay

The WRA and WRR only specify notice periodsand do not require redundancy compensation or
severance pay. Prior to the commencement of the WRA awards contained arange of measuresrelating
to redundancy such asthe entitlement to saeverance pay, and arequirement on employersto consult with
unions and notify a government agency about proposed redundancies. Since the commencement of the
WRA the range of redundancy-related matters that can be included in awards has been reduced (sec.
89A(2)(m), WRA; Re Award Smplification Decison (1997) 75 IR 272). Awards can no longer include
provisions requiring employers to consult with unions and notify a government agency of proposed
redundancies. The main provisons that can now be included in awards are as follows: the definition of
redundancy, severance pay entitlements, deductions from severance payments due to superannuation
benefits, and exemptions from severance pay due to, for example, misconduct. Such provisons are
usudly included in an award following the consideration by the Commission of an gpplication made by
one of the partiesto an award, usudly atrade union.
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Avenuesfor redress

The body which will determine any complaint about a dismissal depends on the grounds of the
complaint. If the employee dleges adismissa was harsh, unjust or unreasonable the complaint will be
heard by the Indugtrid Relaions Commisson (sec. 170 CE, WRA) if, and only if, the Commisson is
unableto settlethe complaint by conciliation (sec. 170 CF, WRA). If, on the other hand, theemployeeis
dleging discrimination or breach of notice requirements (either for collectiveor individud dismissals), the
Federd Court will hear the matter; but again, if, and only if, the Commission isunableto settle the matter
by conciliation (ibid.). If both grounds aredleged, the employee must eect theforuminwhichto pursue
the complaint. However, the Commission may not hear an gpplicationif an effective aternative remedy
under another federd law or ate law exigs (sec. 170 GC, WRA).

If the Commission determines that a dismissa was harsh, unjust or unreasonable, it may (having
regard to the employer=sfinancia circumstances and the employeess length of service) reindate or re-
engage the employee, order damages in lieu of reingtatement, or order compensaion for lost
remuneration provided such compensation does not exceed the amount that empl oyee earned from that
employer inthelast Sx months, up to amaximum of sx monthspay or A$32,000 (indexed), whicheveris
the lesser (sec. 170 CH, WRA). The Commission aso hears complaints about non-consultation of
unionsfor collective dismissa's and, where there has been afailure to consult, it may make any order to
restore the parties, as far as possible, to the postion they would have enjoyed had there been
consultation (sec. 170 GA(2), WRA).

If the Court findsthat adismissa is discriminatory it may award any of the following: a pendty,
reinstatement or compensation (sec. 170 CR, WRA). When the Court finds that the requisite notice
period has not been given it can award damagesin lieu of notice (sec. 170 CR(4), WRA). Findly, the
Court may order an employer not to terminate certain employees (sec. 170 CR(3), WRA) if the
Commonwed th Employment Service has not been noatified of pending collective dismissas.



