Termination of employment digest

Argentinal

Sour ces of regulation

The Congtitution of Argentina’ is the primary source of labour law in Argentina.  Art. 14bis
edtablishesthat [abour inits severd formsshal enjoy the protection of thelaw which safeguardsworkers
aganst arbitrary dismissal and Sability of public employment. It aso provides that trade union
representativeswill enjoy the guarantees necessary for carrying out their union tasksand thoserdating to
their employment security.

Specific sources of [abour law are contained in the 1976 Act No. 20744 governing contracts of
employment (LCT), supplemented by Act No. 24013 of 13 November 1991 (Nationa Employment
Act, LNE), which was passed to establish programmes and measures of employment promotion. These
lawswerefurther amended, in 1995 by Law 24465, in 1998 by Law 25013, and againin 2000 by Law
25250. In addition, Act No. 24467 of 25 March 1995 governs small and medium-sized industriesand
introduces specific provisons on the termination of the employment relationship, while Decree No.
2072/94 of 25 November 1994 regul ates proceduresfor the prevention of crisesand outlines measures
to be adopted in the event of collective dismisal.

Professiona rules and works rules, collective agreements or awards having the same force and
effect (sec. 1, LCT), internationa treeties and case law supplement this body of legidation.

Scope of legislation

The provisons of the LCT do not apply to persons employed by the nationd, provincid or
municipa cvil sarvice (except where they are expresdy included within its scope or within that of
collective labour agreements), domestic servants and agricultural workers (sec. 2, LCT).

Contracts of employment

In accordance with sec. 21 of the LCT, there is deemed to be a contract of employment,
regardless of itsform or designation, whenever aphysca person undertakesto perform actions, tasksor
sarvicesfor the account and under the authority of another person, for aspecified or unspecified period
and in return for remuneration. The clauses of such acontract, asregards the form of the work and the
conditions in which it is to be performed, are subject to the mandatory provisions of the law, to the
relevant regulations, collective agreements or awards having the sameforce and effect, and dso to usage
and custom.

Sec. 23 of the LCT dso establishes that an employment relationship exists whenever a person
performsactions, tasks or servicesfor the account and under the authority of another person, voluntarily
and in return for remuneration, regardiess of the forma basis of the relationship.

The existence of acontract of employment is presumed where services are performed, unlessthe
circumstances, relationships or causes out of which it arose indicate the contrary. Thereisaso sucha
presumption where the terms used to express the contract are not provided for in labour law, on
condition that the circumstances are such that the person performing the services cannot be regarded as
an employer (sec. 23, LCT).
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Theclassicform of contract isone of unspecified duration (sec. 90, LCT); the LNE confirmed the
principle of Aunspecified durationi as a primary characteridtic of a contract of employment, giving
preference to contracts of indefinite or unspecified duration in case of doubt as to the terms and
conditions governing employment contracts (sec. 27, LNE). Thistype of contract may remaininforce
until its termination upon the retirement of the worker (sec. 91, LCT). Alternatively, a contract of
unspecified duration may be for seasona work concluded where the relationship between the parties,
based on the activitiesthat are characterigtic of the norma functions of the enterprise or operation, exists
only for specific periods of the year and isliable to be repeated for agiven period in the course of each
year because of the nature of the activity carried on (sec. 96, LCT, and sec. 66, LNE).

Other than these types of contracts, there are contracts for specified periods, which may teke
variousforms, including fixed term, when the duration isexpresdy fixed or where the nature of the tasks
or activitiesjudtifiesitstermination. Thistype of contract may not be concluded for morethan fiveyears
(secs. 90 and 93, LCT). Thereaso exist casua work contracts, possiblein the context of exceptional
and temporary requirements whaose duration cannot be foreseen at the time of concluding the contract
(secs. 99 and onwards, LCT and secs. 68 et seq., LNE).

Various forms of specid contracts of employment were alowed under the National Employment
Act, of 1991. Theseincluded fixed-term contractsfor thelaunching of anew activity or for therendering
of servicesin anew establishment, or on anew production line in an existing establishment; contracts
providing initid employment for youths, on-the-job training contracts and fixed-term employment
contractsfor the promotion of employment of people registered asunemployed® Thesemodaliteswere,
however, abolished in 1998, under Law 25013.

As far as probation is concerned, the first three months of a contract of employment are
presumed a probation period, during which the contract may be terminated at any time by ether party,
provided the contract has been duly registered with the competent authority in charge of labour.
Collective agreements may, however, extend probation up to sx months. In small enterprises (i.e.
enterprisesthat employ 40 workersor less, and whose billing does not exceed a prescribed celling) the
probation period is Sx months, and it can be further extended by collective agreement, up to twelve
months in respect to skilled workers.

Termination of employment

Secs. 240 et seq. of the LCT ligt the circumstances in which employment contracts may be
terminated, other than at theinitiative of the employer, asfollows

C  unilaterdly by the worker;

by mutua agreement of the parties;

for reasons of force majeure;

on the death of the worker or employer;

on expiry of the agreed term, on account of bankruptcy or liquidation of the employer, and
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2 One of the main innovations of the LNE is the recognition of the possibility of concluding contracts of
specified duration even when they cover or fill posts or tasks of a permanent nature (secs. 43 and 109, LNE). Thus,
the legal text invokes the principle of employment stability for exceptional requirements which have to do with the
promotion of employment.
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C on the worker=s retirement.

Termination of employment at
theinitiative of the employer

A contract of employment may be completely terminated beforeitsexpiry irrepective of thetype
of contract concluded, with the payment of acompensatory indemnification to theworker, additiona to
that dueto him or her on the grounds of length of service with the enterprise, and respecting the concept
of advance natice of varying duration depending on the length of service completed by theworker (sec.
231, LCT).

Either of the parties may terminate the contract of employment if the other fallsto discharge hisor
her obligations under the contract to an extent that isprgudicid toit and if the seriousness of thisfailure
meansthat the reaionship cannot continue. Argentinean legidation, unlike other legidationintheregion,
optsfor an open definition of termination of Agood causel, without indicating Specifically the conduct or
actsthat will be consdered asAgood causel for firing aworker. Whereachallenge arises, thedecison
isthus|eft up to thejudge who hasto resolve the issue taking into consideration the circumstances of the
case. Judges assess cases at their discretion, giving due regard to the nature of the relaionships
established by a contract of employment as provided inthe LCT (sec. 242, LCT). When an employer
decidesto dismissaworker for good cause, notice of the fact must be giveninwriting with asufficently
clear indication of the grounds invoked for the termination of the contract. Where the termination is
challenged by the other party, no changesin the groundsindicated in the notice are permitted (sec. 243,
LCT).

A worker=s abandonment of hisor her work may be regarded as condtituting afailureto discharge
hisor her dutiesonly if he or sheisfound to be absent after formal notice has been served on theworker
indructing him or her to resume work within a period appropriate to the circumstances of the case (sec.
244, LCT).

Where a dismissad is ordered for reasons of force majeure or on account of a shortage or
reduction of work that is duly proved to be beyond the employer=s control, the worker is entitled to
receive compensation. In such casesthe first workers to be dismissed will be those with the shortest
length of service (sec. 247, LCT).

Where aworker terminates hisor her contract on the ground of the employer’ sfault (congructive
or indirect dismissal), he or she is entitled to the compensation provided for in the LCT (sec. 246,
LCT).

Under the provisions of the LCT, no woman is alowed to work for the 45 days before and 45
days after giving birth. A woman worker must notify her employer of her pregnancy and provide a
medica certificate Sating that her confinement will probably take place within the period indicated. She
isto retain her employment during the period indicated and is entitled to the alowances granted by the
socid security schemes. She must dso be guaranteed sability of employment, which will condtitute an
acquired right from the date on which she natifies her employer of thefact that sheispregnant (sec. 177,
LCT).

Itispresumed, in the absence of proof to the contrary, that dismissa of afemaeworker iscarried
out on the grounds of maternity or pregnancy if it took place within seven and a haf months before or
after confinement, if and when the woman has fulfilled her obligation to notify and prove, through
certification, the fact that she is pregnant and, if applicable, the birth of the child. Under such
circumstances, she should be paid compensation equiva ent to one year-swagesin addition to any other
compensation required by law (secs. 177 and 182, LCT).
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The LCT aso providesfor employment sability in the event of marriage, consdering null and void
any dismissal which takes place within three months before or sx months after aworker-smarriage, on
condition that the employer has been duly notified of it in the prescribed form. Where an employer fails
to comply with this prohibition, he or she must pay compensation equa to one year-sremunerationwhich
should be added to any other remuneration prescribed by law (secs. 180, 181 and 182, LCT).

A worker belonging to aboard of management or holding representative officein an occupationd
associaion with trade union gatus, in bodieswhich requiretrade union representation, or holding political
officein the Government, is entitled to autometic leave without pay, and the employer must keep hisor
her job open and reinstate him or her when he or she ceasesto perform hisor her duties. Theworker is
to enjoy security of employment throughout the term of office and for oneyeer theresfter, unlessthereis
good cause for dismissd (sec. 48, Act No. 23551).2

Trade union representativesin an enterprise may not be suspended, have their working conditions
changed, or dismissed throughout their terms of office and for one year theregfter, unlessthereis good
causefor doing so. Security of employment for trade union representatives beginsfrom thetime of hisor
her candidature for a representative office in a trade union is submitted, and he or she may not be
dismissed or suspended without good cause, nor may his or her conditions of work be modified for a
period of Sx months (secs. 48 and 50, Act No. 23551).

Where, on expiry of the periods for which work may be interrupted on account of a bona fide
accident or illness, aworker is unableto return to work, the employer shoud keep hisor her post open
for one year, counting from the expiry of such periods (sec. 211, LCT).

Where aworker fulfilsthe qualifying conditionsfor retirement pensions and begins the necessary
formdities, the employer must maintain the employment relationship until the gppropriate fund grantsthe
benfit, for amaximum of oneyear (sec. 252, LCT).

An employer must keep a worker=s post open if the latter is obliged to perform compulsory
military service because of an ordinary call-up, mohilization or specid call-up, and should continueto do
s0 from the date of the cdl-up and until 30 days after the completion of the service (sec. 214, LCT).

Notice and prior procedural safeguards

A contract of employment may not be terminated at the instance of ether of the parties without
prior notice or, in the absence of such notice, without compensation, which, where the contract is
terminated at the instance of the employer, will be additiond to the compensation due to the worker
because of hisor her length of servicewith the undertaking. Notice should be given by theemployer 15
daysin advance where theworker haslessthan three months of service, one month in advance when the
worker’ slength of serviceis between three monthsand five years, and two monthsin advance when the
length of service is more than five years, except in small enterprises, where the notice period is never
more than one month. Pursuant to the reform of 1998 (Law 25013) the notice period starts one day
after the worker has received the notice,

The only forma requirement for dismissal with good cause is the submission of written notice of
the fact of dismissd with a clear indication of the grounds invoked for the termination of the contract.
Thereisno legdly prescribed time limit for the submission of this notice (sec. 243, LCT).

Prior to the notification of dismissds or suspensions on the grounds of force majeure, or for
economic or technologica reasons, the prescribed crisis prevention procedure (as stated in sec. 98 et
seg., LNE) should beinitiated. If no agreement isreached, or if the agreement isnot officialy approved,

8 Act No. 23551 of 14 Apr. 1988 on trade unions.
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the employer must give ordinary noticein accordance with the terms prescribed by the LCT for dismissal
without good cause (see above).

Supplementing the provisions of the LNE, Decree No. 2072/94 (plan for enterprisesin criss) of
25 November 1994, satesthat when the procedurefor crisspreventionisinitiated at theinstance of the
employer and affects enterprises employing more than 50 workers, the initid gpplication should, asa
minimum, clearly state the measures the enterprise proposes to overcome the criss or to minimize its
effects. In particular, the employer must indicate the measures he or she proposes in each of the
following cases:
C effectsof the crisis on the job and proposas for preserving the job;
functiona schedule and wage mohility;
investments, technological innovation, production adjustment and organizationa changes,
retraining and skills upgrading for the workforce;
interna and externd reassgnment of excessworkers and the ass stance schemefor reassgnment;

reformulation of operationd conditions, concepts and remunerative structuresand content of posts
and functions;

agreed contributions to the integral system of retirement and pension benefits, and
C  assgancein the creation of productive ventures for excess workers.

Smilarly, if the proposd made by the employer to overcome the crisis includes staff reductions,
the submission must indicate the number and category of workersto be made redundant and quantify the
compensation packages offered to each worker concerned (sec. 1, Decree No. 2072/94).

There are dso provisons which state that when the termination of a contract results from an
agreement reached between the employer and the trade union representing the workers, the Ministry of
Labour and Socid Security, at thetime of gpproval, should grant increasesin the unemployment benefits,
in the amounts fixed by regulation, and within the budget resources available (sec. 4, Decree No.
2072/94).

The termination of employment at the expiry of the agreed term of fixed-term contracts requires
between one and two months: notice if the contract had been concluded for more than one month.
Contrary to that which occurs in other Stuations, failure to give notice may not be covered by
compensation in lieu of notice, but will incur the consequence of transformation of the contract into a
contract for an unspecified period (sec. 94, LCT).

The employer isnot required to give prior notice of termination of contractsfor casua work (sec.
73, LNE).
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Sever ance pay

In the absence of natice, or if insufficient notice is given, the employer must pay the worker
compensation equivaent to the remuneration corresponding to the periods of notice prescribed by law
(see prior procedura requirements, dismissal without good cause, above).

An employer who orders aworker=sdismissal without good cause, ether with or without notice,
must pay the worker compensation equal to one month's wages for every year of service and every
fraction of ayear greater than three months, taking as a basis for the calculation the highest monthly
remuneration normaly and regularly received during the last year or during the period for which the
services were performed, whichever isless,

Theamount of such compensation should not exceed the equivaent of threetimesthe monthly sum
resulting from the average of dl remuneration provided for in the collective labour agreement applicable
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to the worker a the time of his or her dismissa in respect of alegd or agreed day-swork, excluding
length of service.

In the case of workerswho are not protected by collective labour agreements, thelimit established
in the preceding paragraph will be the one corresponding to the service agreement gpplicable to the
establishment wherethework isbeing performed, or to the most favourabl e agreement, where morethan
one exigts.

Inthe case of workers paid on commission or with variable remuneration, the service ageamanito
be gpplied should be the one pertaining to such workers or gpplicable to the enterprise or establishment
where they are paforming services, whichever is the more favourable. The amount of such
compensation should in no circumstance be lessthan two months: wages (sec. 245, LCT, and sec. 153,
LNE).

Where an employer orders the dismissal of a worker with good cause and, in the judges=s
edimation, can provide judtification for the decision, the dismissal will proceed without entitlement to
compensation (secs. 242, 243 and 244, LCT).

Where adismissal isordered for reasons of for ce majeure or on account of areduction of work
that isduly proved to be beyond the employer's control, the worker is entitled to receive compensation
equd to haf that provided for in cases of dismissa without good cauise (see above) (secs. 247 and 245,
LCT and sec. 153, LNE).

If the worker can prove that his or her withdrawa from the employment contract was based on
good cause, heor shewill be entitled to compensatory indemnification (secs. 232 and 233, LCT) andto
Sseverance pay (sec. 245, LCT) (see above).

Under Law 25323 (Official Bulletin of 11 October 2000) the amount of severance pay and
compensation in lieu of notice is paid at twice the base rate (i.e. a 50 per cent increase) when the
employer had failed to register the employment relaionship. This measure has been adopted to fight
agang undeclared employment, which in 1999- 2000 affected more than onethird of al wage earners.

Infixed-term contracts, an unj utified dismissa which occurs before the expiry of the contract will
givetheworker theright, gpart from the compensation corresponding to the termination of the contractin
such circumstances, to damages in accordance with ordinary law.

When acontract isterminated after due notice has been given and after the contract hasbeen fully
performed, theworker isentitled to compensation prescribed for cases of dismissal without good cause,
on condition that the contract has been in force for at least one year (secs. 95 and 250, LCT).

Therewill be no entitlement to compensation where the employment relationship ceases asaresult
of thetermination of thework or task assigned, or the cessation of the grounds giving riseto the contract
(sec. 73, LNE).

Avenuesfor redress

Litigation of individua legd disputes, regardless of who the partiesare (including the Government),
through claims or counter-claims based on contracts of employment, collective labour agreements,
awards having the effect of collective agreements, legd provisionsor [abour law regulations, and actions
between employers and workers relating to an employment contract, athough based on provisions of
ordinary law applicableto it (sec. 20, Act No. 183457, fal within national labour regulations.

Under the provisgons of sec. 105 of Act No. 18345, find rulings and dl decisons which put a
partial or complete end to the action are subject to apped, since such rulings and decisions are not

“Act on the organization and procedure in national labour regulations.
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subject to apped when the value they seek to challenge on gpped isequivaent to four timesthe sum of
the minimum living wage in force at the time the action was brought (sec. 106, Act No. 18345). When
theruling or decision against which the gpped ismadeisdueto disciplinary reasons, no payment will be
required (sec. 108, Act No. 18345).



